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I.   Definition  and  Nature  of  a  Constitution,  24. 
II.   Adoption  and  Amendment  of  Constitutions,  25. 

A.  Adoption,  25. 

1.  Right  of  Majority  to  Adopt  a  Constitution,  25. 

2.  Reason  for  Adoption  of  Federal  Constitution,  26. 

3.  Federal  Constitution — By   Whom  Adopted,   26. 

B.  Amendment,  27. 

1.  Power  of  People  to  Amend  Their  Constitutions,  27. 

a.  The  Federal  Constitution,  27. 

b.  Amendment  of  State  Constitutions,  28. 
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C.  Time  of  Taking  Effect,  28. 
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1.  The  Federal  Constitution,  30. 

2.  State  Constitutions,  31. 
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Judicial  Construction  and  Established  Usage,  34. 
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isting Conditions.  36. 

4.  Contemporaneous  Exposition,  Usage  and    Acquiescence,  7>7 . 

a.  By  the  Government  and  Its  Departments,  37 

b.  Debates  of  the   Convention;   Works  of   Political   and   Economic 

Writers,  41. 

5.  Legislative  Construction  and  Its  Weight,  43. 

6.  Rule  of  Stare  Decisis,  .43. 

7.  Words,  Context  and  Subject  Matter  ;  Intent    and    Meaning,    Nature 

and  Object,  etc.,  44 

a.  In  General,  44. 

b.  Spirit  and  Intent  of  Instrument,  Nature,  Purpose  and  Object.  44. 

c.  Words  and    Language    Taken    in    Their    Natural    and  Ordinary 
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8.  Constitution  Construed  as  a  Whole,  48. 

9.  Every  W^ord  and  Part  to  Be  Given  Effect,  48. 

10.  Conflicting  and  Ineffective  Provisions,  49. 

11.  The  Old  Law,  the  Mischief  and  the  Remedy,  49. 

12.  Effects  and  Consequences,  50. 

13.  Mandatorv   Provisions,   50. 
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14.  Prospective  and   Retrospective  Operation,  50. 

15.  Application  of  the  Rule  Expressio  Unius,  51. 

16.  Applicability  of  General   Rules  to  Particular   Cases ;    Implied    Ex- 

ceptions, 51. 

17.  Construction  Strict  or  Liberal,  When,  52. 

18.  Reasonable  Construction,  54. 

19.  Implied  Powers,  54. 

a.  Generally,  54. 

b.  Restrictive  Provisions  Not  Construed  as  Enabling,  55 

c.  E.xistence  of  Power  Imjilied   from  Exceptions,  55. 
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A.  Time  of  Taking  Effect.  56. 

B.  Supremacy  as  the  Law,  56. 

1.  Generally;  Ultimate  Sovereignty,  56. 

2.  The  Federal  Constitution,  Laws  and  Treaties,  57. 

a.  Generally,  57. 

b.  At  All  Times  and  as  to  All  Classes,  59. 

c.  Supreme  over  State   Laws,   Officers  and  Agents  as  Well  as  Fed- 

eral, 60. 

(1)  Generally,  60. 

(2)  Supremacy  of  Federal   Constitution,  Laws  and  Treaties  in 

Case  of  Conflict  with  Reserved  Powers  of  the  States,  64. 

d.  Limitations  upon   the   Supremacy  of  the    Federal    Constitution, 

Treaties  and  Laws,  64. 

(1)  Generally  of  the  Constitution  and  Laws,  64. 

(2)  Limitations  upon  Treaties  as  the  Supreme  Law,  64 

(a)  Generally,  64. 

(b)  Supremacy  over  Acts  of  Congress,  65. 

e.  Duty  of  Courts  to  Uphold  and  Maintain   the   Supremacy   of   the 

Federal  Conslilution,  Treaties  and  Laws,  67. 

3.  State  Constitutions  as  the  Supreme  Law,  68. 

C.  Territorial  Operation  of  the  Federal  Constitution,  69. 

1.  In  the  LTnited  States  Generally,  6Q„ 

2.  In  the  Territories,  69. 

3.  In  the  District  of  Co!-unL:a    i"    I    Places    under    Exclusive  Federal 

Control,  69. 

4.  Ex-Territorial  Operation,  70. 

D.  Effect  on  Existing  Laws.  71. 

E.  Effect  on  Pending  Suits,  72. 

F.  Self-Executing  Provisions,  72 

G.  Who  May  Raise  Constitutions    Quesiioiis.  7Z. 

1.  Generally,  72). 

2.  Estoppel  to  Raise  Constitutional  Questions,  77. 

3.  Waiver  of  Abandonment  of  Constitutional  Rights.  78. 

V.    System  or  Theory  of  Constitutional  Government  in  General,  81. 

A.  State  or  Government  Defined.  81. 

B.  Powers  Possessed  by  Government,  82. 

C.  Written  and  l^nwritten  Constitutions,  82 

1.  Formal  Compact  Unnecessary,  82. 

2.  British  and  American  Systems  Contrasted.  82. 

VI.    Organization  of  Government  in  the  United  States,  83. 

A.  Status  of  the  States  as  Colonies,  83. 

B.  Effect  of  the  Revolution  and  Declaration  of  Independence,  84. 
1    Revolution  Was  Political  and  Not  Social,  84. 

2.  Changed  the  Form  but  Not  the  Substance  of  the  Government,  84. 
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3.  The  Colonies   Became   Independent   States,  84. 

4.  Powers  of  the  Revohitionary  Congress,  86. 

a.  Represented  the  States  as  to  Their    National    Powers    and    At- 

tributes, 86. 

b.  Nature  of  Powers  Exercised  by  Congress,  86. 

c.  Whence  Derived,  87. 

d.  Extent  of  Powers  Possessed  by  Congress,  87. 

(1)  Power  to  Bind  States,  87. 

(2)  Particular  Powers,  87. 

5.  Citizens ;    Rights  and  Privileges  in  Other  States,  88. 

C.  Character  of  the  Government  under  the  Articles  of  Confederation,  88. 

1.  The  States  Independent;  the  Confederation  a  League,  88. 

2.  Operated  Only  through  the  States,  Not  on  the  Citizen,  89. 

3.  Powers  of  War  and  Peace  Vested  in  Congress,  89. 

4.  Acquisition,  Government  and  Control  of  Territory,  89. 

a.  Ownership  of  Unoccupied  Western  Lands,  89. 

b.  Power  to  Acquire  and  Govern  Northwest  Territory,  90. 

c.  Encroachment  by  One  State  upon  the  Territory  of  Another,  9L 

5.  Rights  and  Privileges  of  Citizenship,  91. 

D.  Government  under  the  Constitution,  9L 

1.  Dual  Nature  of  Government,  91. 

2.  The  United  States  as  a  Nation,  93. 

a.  Generally,  93. 

b.  Contrasted  with    the    Government    under   the    Articles    of    Con- 

federation, 93. 

c.  Incidents  of  Sovereignty,  95. 

( 1 )  Generally  as  to  Foreign  Relations,  95. 

(2)  To  Settle  Boundaries,  95. 

(3)  Power  to  Acquire,  Govern  and  Dispose  of  Territory,  96. 

(a)  Power  of  Acquisition,  96. 

(aa)    By  Conquest  or  Treaty,  96. 
(bb)   By  Annexation,  96. 
(cc)   Acquisition  by  Discovery  and  Occupation,  96. 

(b)  Status  of  Acquired  Territory  as  Foreign  or  Domestic,  97. 
(aa)   Generally,  97. 

(bb)   May  Be  Subject  to  Jurisdiction  of  the  United  States 
without  Being  Incorporated  into  the   Union,  99. 

(c)  Government  of  Territory,  100. 

(aa)   Effect  of  Treaty  of  Cession,  100. 
(bb)   Usage  as  to  Conquered  or  Ceded  Territory,  100. 
(aaa)   As  to  Private,  Personal  and  Property  Rights; 

Continuation,  of  Existing  Laws,   100. 
(bbb)   Military  Governments,   103. 
(ccc)   Temporary  Governments  Established  by  Con- 
gress, 103. 
(ddd)   Termination  of  Military  or  Other  Temporary 
Goveruiment.  104. 
(cc)    Power  of   Congress  to   Govern   Territory,    104. 
(aaa)   Generally;  Whence  Derived,  104. 
(bbb)   Nature  and  Extent,  106. 
(aaaa)   Generally,  106. 

(bbbb)   Jurisdiction  of  Congress  Exclusive,  108. 
(cccc)   Form    and       Character     of      Government 
Which     Congress    May    Establish,    108- 
(aaaaa)   Generally,  108. 
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(bbbbb)   Limitations  upon  the  Power    of    Con- 
gress ;  Opei  dtion  of  the  Constitution 
within  the  Territories,  110. 
(dddd)   Powers  of  Territorial  Governments,  121. 
(eeee)   Control    of    Territorial     Government    by 
Congress,  123. 

(d)  Efifect  of  Constitution    upon    Ordinances    of    the    Old 

Confederation,  124. 

(e)  Right  to  Dispose  of  Territory,  125. 

(4)   To  Execute  Its  Own  Laws  and  Exercise  Jurisdiction  over 
All   Persons  and  Places,   125. 
3.  Generally  of  the  Powers  of  the  Federal  and  Stale  Governments,  123. 

a.  Powers  of  the  Federal  Government,  130. 

(1)  Whence  Derived,  130. 

(2)  Limited  in  Number  and  Scope,  130. 

(3)  The  Federal  Constitution  a  Giant  of  Powers,  131. 

(4)  No  Common  Law  of  the  United  States,  133. 

(5)  Incidental  and    Implied    Powers    of    the    Federal    Govern- 

ment, 135. 

(a)  Generally,  135. 

(b)  Powers  Implied  from  Restrictions  upon   the   Sta;es,  137. 

b.  Powers  of  the  States,  137. 

(1)  Generallv,  137. 

(2)  Whence  Derived.   138. 

(3)  Applicability  of   Constitutional   Limitations   to   the    Powers 

of  the  States,  138. 

(a)  Limitations  Contained  in    the    Body    of    the    Constitu- 

tion, 138. 

(b)  Limitations  Contained  in    the    First    Ten    Amendments, 

139. 

(c)  Limitations  Contained  in  t'le  War  Amendments,  141. 

(4)  Implied  Prohibitions  to  the  States,  142. 

(a)  From  Grants  to  Federal  Government,  142. 

(b)  Prohibitions    Implied    from    Exceptions    to    Restrictions 

upon  States,  143. 

(5)  State  Powers  as  Dependent  upon  the  Assent  of  Congress, 

143. 

(6)  States  Sovereign  to  What  Extent.  144. 

(a)  Generally,  'l44. 

(b)  As  Limited  by  the  Federal  Constitution.  145. 

(c)  As  Parts  of  One  Empire,  145. 

c.  Division  of  Powers  between    the    Federal   and    State    Govern- 

ments, 147. 

(1)  Generally,  147. 

(2)  Powers  of  Government  Divided  into  Four  Classes,  149. 

(3)  Exclusive  Powers  of  Federal  Government.  149. 

(a)  Generally;  Foreign  Relations  and  ^Matters    Exclusively 

Delegated  to  the  Federal  Government,  149. 

(b)  Jurisdiction  in    the    District    of    Columbia    and    Places 

under  Exclusive  Federal  Control,  151. 

(c)  Exclusive  Control  and  Disposition  of  Property,  153. 

(d)  Juri?  liction  and  Procedure  of  Federal  Courts,  155. 

(e)  ^lodification  of  Maritime  Law,   156. 

(f)  Ponds  of  Federal  Ofificers.  156. 

(g)  Regulation  of  Coinage  and  the  Currencv.  156. 

(h)  To  Establish  a  Uniform  Rule  of  Naturalization,  156. 
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(4)  Exclusive  Powers  of  the  States,  156. 

(a)  Generally,  156. 

(b)  Local  Municipal  Jurisdiction,  Sovereignty  and  Eminent 

Domain,  158. 

(c)  Persons  and  Property  within  State  Limits,  163. 
(aa)   Generally  of  Persons  and  Property,  163. 

(bb)  To  Define  Property,  Prescribe  the  Tenures  Therein, 
and  Regulate  Its  Descent,  Distribution  and  Trans- 
fer, 163. 

(cc)   Property  or  Business  of  Nonresidents,  165. 

(dd)   Civil  Status  and  Capacity  of  Persons,  166. 

(ee)   Marriage  and  Divorce,  166. 

(d)  Qualification,  Tenure  and    Removal    of    State    Officers; 

Congress   Not  to    Enforce     State    Laws   nor   Coerce 
State  Officers,  166. 

(e)  State     Courts;     Their     Constitution,    Jurisdiction     and 

Procedure,  167. 

(f)  To  Define  and  Punish  Crime,  170. 

(g)  Actions  for  Injuries  to  Person  or  Property,  172. 
(h)   The  Taxing  Power,  173. 

(i)   Internal  Commerce  of  the  States,  173. 
(j)   Construction,    Regulation     and     Control    of    Highways, 
Tollroads,  Railroads,  etc.,  174. 

(5)  Concurrent  Powers  of  State  and  Federal- Governments,  174. 

(a)  As  to  Persons  and  Places.  174. 

(b)  As  to  Subject  Matter,  174.- 
(aa)  General  Principles,  174. 
(bb)    Illustrations.    177. 

(aaa)   Bankruptcy  and   Insolvency  Laws,   177. 
(bbb)   The   Taxing   Power,    177. 

(ccc)   Foreign  and  Interstate  Commerce,   179. 
(ddd)   Pilots  and  Pilotage,  180. 

(eee)   Bridges,  Dams  and  Ferries.   180. 

(fff)   Wharves  and  Wharfage,  180. 
(^§'?S)   Enforcement   of  Federal   Law,    180. 
(hhh)   Use  of   National   Flag   for    Advertising    Pur- 
poses.   184. 

(6)  Each   Government   Supreme  within   the   Scope  of  Its   Au- 

thority, 185. 

(a)  Generally,  185. 

(b)  Neither  Government  to  Intrude  upon   the  Jurisdiction, 

Interfere  with  the  Operation,  nor  Burden  the  Instru- 
mentalities of  the  Other,  186. 
(aa)   Generally,    186. 

(bb)   Encroachment    through    Implied     or     Constructive 
Powers,  or  through    Strained    or    Unusual    Con- 
struction,   187. 
(cc)    State     Encrcachn^ent     upon     Federal     Power     and 
Prerogatives,  188. 
(aaa)   Generally,  188. 

(bbb)  State  Interference  with  Proceedings  in  Fed- 
eral Courts,  188. 
(ccc)  Coercion  of  Federal  Officers  by  States;  Pun- 
ishment of  Federal  Officers  for  Acts  Com- 
mitted in  Discharge  of  Duty,  190. 
(ddd)  Federal  Debtor  Not  Absolved  by  Discharge 
under  State  Insolvent  Law,  191. 
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(eee)   Power  of   State    to    Restrict    Negotiability    of 

United  States  Bonds,  191. 
(fff)    State  Encroacliment  through  Exercise  of  Tax- 
ing Power,  191. 
(aaaa)   Generally;  the  Power  to  Tax  the    Power    to 

Destroy,  191. 
(bbbb)   State    Taxation    of    Foreign    and    Interstate 

Commerce,  192. 
(cccc)   Access    of    Citizens     to     Seat    of    Govern- 
ment; Transportation  of  Troops,  192. 
(dddd)   Taxation    of    Property    Owned    by    Federal 
Government,  193. 
(eeee)   Franchise    Granted     by     Federal     Govern- 
ment, 193. 
(ffff)   Salarv   of   Federal   Official;   Right   or   Title 

to  Office,   194. 
(ggg?)   State   Taxation  of  United  States  Bank,  195. 
(hhhh)   State    Taxation    of    United    States     Bonds, 
Certificates  of  Indebtedness,  etc.,  196. 
(aaaaa)   Generally,   196. 

(bbbbb)    States    Not    to    Do    Indirectly    That 
Which   They   Are   Prohibited    from 
Doing  Directly,  197. 
(ccccc)    What  Constitutes    a    Tax    on    United 
States  Bonds,  197. 
(aaaaaa)   Capital  Invested    in  Bonds,    197. 
(bbbbbb)   Tax  upon  Franchise  or  Business, 
197. 
(cccccc)   Tax  on  Bank  Shares,  198. 
(dddddd)   Taxation  of  National  Banks.  199. 
(eeeeee)   Inheritance    and     Legacy     Taxes, 
199. 
(iiii)    Postal     Department;     Post     Roads;     Toll 

Charges  upon  Mail  Coaches,  199. 
(jjjj)   Telegraph    Companies    Employed    as     Fed- 
eral    Agencies ;     Messages     Sent    by    the 
United  States,  200. 
(kkkk)   State  Taxation   of   Patented  Articles,  201. 
(1111)   State   Taxation   of   Interstate   Bridge,   201. 
(mmmm)   Limitation  of  Doctrine,  201. 

(aaaaa)   A^alidity  of  Tax  Dependent  upon  Its 

Efifect,  201. 
(bbbbb)   Distinction  between   Tax  upon    Prop- 
erty  and    Tax    upon    Operation    of 
Federal  Agencies,  202. 
(ggg)   Slate  Obstruction  of  Rights  under  Federal  Li- 
cense, 204. 
(hhh)   State  Regulation  of  Rates  Where  Corporation 
Was  Organized  under    Law    of    the    United 
States,  204. 
(iii)   State  Encroachment    through    the    Exercise  of 

the  Police  Power,  205. 
(jjj)   State  Regulation  of  National  Banks,  205. 
(kkk)    State  Interference  with   Patent  Rights,  205. 
(Ill)   Federal  Institutions    within    the    States;    Sol- 
diers' Homes,  etc.,  205. 
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(dd)   Federal  Encroachment  upon  the  States,  206. 

(aaa)   Federal   Government   Bound  to    Respect    Dif- 
ferences   between    Domestic    Institutions    of 
States,  206. 
(bbb)   Federal     Government      Not    to      Control    the 
Power  nor   Review   the   Discretion  of   State 
Legislatures,  206. 
(ccc)   Power  of  Federal  Government    to    Control    or 
Revise  the  Proceedings  of  State  Courts,  209. 
(ddd)   Federal       Encroachment      upon      the      States 
through  the  Exercise  of  the  Taxing  Power, 
209. 
(aaaa)   Generally,  209. 
(bbbb)   Federal  Taxation  of  State  and  Municipal 

Property  and  Revenues,  210. 
fcccc)    Salaries   of    State    Officers,    211. 
(dddd)   Ten   Per  Cent  Tax  upon   State  Banks  of 

Circulation,  211. 
(eeee)   Municipal,    State    and    County     Securities, 

212. 
(ffff)   Stamp  Act  Not  an  Interference  with  Right 
of  State  to  Regulate  Form  of  Contracts, 
212. 
(eee)   Sale  of  Lottery  Tickets  in  Violation  of   State 

Law,  213. 
(fff)    Suppressing  Crime  or  Immorality    within    the 
States    through    the    Enactment    of    Postal 
Regulations,    213. 
(ggg)   Power  of  Federal    Courts    to    Restrain    State 
Officers      Acting      under       Unconstitutional 
Laws,  213. 
(hhh)   Federal  Encroachment  upon  the  Police  Power 
of  the  States,  213. 
(ee)   Prohibition  against  Encroachment  or  Intrusion  Not 
Founded  on  Any  Express  Provision  of  the  Con- 
stitution, 213. 
(ff)   Limitations  of  Doctrine,  214. 

(gg)   Neither   Government   Can   Authorize   the   Other   to 
Pass  the  Limits  Fixed  by  the  Constitution,  214. 
(hh)    Supremacy    in   Case   of    Conflict  between  State  and 
Federal  Powers,  214. 
d.  Separation  of  Departments  and  Distribution  of  Powers,  219. 

(1)  Power   of    Body    Politic   with   Respect   to    Distribution   of 

Powers,  219. 

(2)  Powers  Distributed  among  Three  Great  Departments,  219. 

(3)  The   Departments    Separate;     None   to   Encroach   upon  or 

Exercise  the  Powers  of  Another,   220. 

(a)  Generally,  220. 

(b)  Legislative  Exercise  of  Judicial  Powers,  220. 
(aa)   Generally,  220. 

(bb)   What  Constitutes,  221. 

(aaa)   Legislation   Affecting   Pending  Suits  or  Judg- 
ments  Rendered,    221. 
(aaaa)   Statute  Authorizing   Congressional    Inves- 
tigation of  Matter  Pending  in  Courts,  221. 
(bbbb)    Statute    Dictating   Judgment   to    Be    Ren- 
dered upon  Evidence  in  Pending  Suit,  221. 
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(cccc)    Withdrawing   Land    Claim    from    Further 

Consideration   of   the   Courts,  221. 
(dddd)    Statute    Destroying    Right    of    Appeal    in 
Pending   Suit,   222. 
(eeee)    Statute  Amending,  OverruUng  or  Setting 
Aside  Judgment  or   Decree,  222. 
(bbb)    Legislative  Judgments  and   Decrees,  223. 
(aaaa)   Generally,  223. 

(bbbb)   What    Constitutes     Legislative     Judgment 
or   Decree,   22Z. 
(aaaaa)   Legislative     Transfer     of     Property, 

223. 
(bhbbb)   Compensation     for    Propertv    Taken 

for  Public  Use,  224. 
(ccccc)   Legislative  Divorces,  224. 
(ddddd)    Statute    Forbidding    the    Setting  Up 
of    Titles    under    Grant    from   An- 
other   State,   224. 
(eeeee)    Statutes  Deciding  Authorship  of  In- 
vention,   224. 
(fffff)   Legislature  Not  to  Decide  Whether  a 
Right    Has    Vested,   224. 
(SSSSS)    Statute    Declaring    Certain    Place    or 
Business    to    Be    a    Nuisance,    224. 
(hhhhh)   Bills   of  Attainder   and    Confiscation, 
224. 
(iiiii)    Statutes  Admitting  or  Excluding  At- 
torneys  at   Law,   225. 
(ccc)   Legislative  Construction  of  Statutes,  225. 
(ddd)   Special,    Curative    and    Remedial    Legislation, 
226. 
(aaaa)   Generally,  226. 

(bbbb)    Statute    Authorizing    Sale    of    Decedent's 
Realty,   226. 
(cccc)    Statute    Validating    Void    Judicial    Sale, 
227. 
(dddd)    Statute     Providing     for     Substitution     of 

Trustees,  227. 
(eeee)    Statute     Providing     for     Foreclosure     of 
Liens,   227. 
(eee)    Presumption   as   to    Legislative    Intention.   227. 
(c)   Exercise   of   Legislative   or   Political    Functions   by   the 
Judiciary,    228. 
(aa)    Generally  as  to  Judicial  Legislation,  228. 
(l)b)   Generally  as  to  Political  Questions,   228. 
(cc)   Generally  as  to   International    Relations;    Determi- 
nation   of  Rightful  Sovereign  or  Government,  231. 
(dd)   Constitutional   Status  of  Seceding  States,  234. 
(ee)   Enforcement  and  Constrtiction  of  Treaties,  234. 
(ff)   Boundary   Questions,   237. 
(gg)   Questions  Growing  Out  of  Cession    of    Territory, 

240. 
(hh)   Attempts  to  Subject   Property  of  Foreign  Nations, 
240. 
(ii)    Records  of  Legislative  Bodies,   240. 
(jj)   Limits    of    Admiralty    and    Maritime    Jurisdiction, 
241. 
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(kk)   The  Power  of  Taxation  Not  Judicial,  241. 
(11)   Assessments    for   Local   Improvements,    243. 
(mm)    Conspiracy     by     State     to     Exclude     Voters     from 
Registry  Lists,  243. 

(nn)  Validity  of  State  Law  Providing  for  the  Appoint- 
ment of  Presidential  Electors,  244. 

(oo)   Title  or   Possession  of   Property,   244. 

(pp)  Power  of  Courts  to  Enjoin  the  Commission  of 
Crime ;  Whether  an  Encroachment  upon  the  Func- 
tion of  the  Executive  to  Enforce  the  Laws,  244. 

(d)  Power  of  Congress  to  Impose  Legislative  or  Executive 

Duties  upon  the  Judiciary,  244. 
(aa)   Generally,  244. 
(bb)   Jurisdiction   of   the    Federal    Supreme    Court,   246. 

(e)  Power     to     Impose     Judicial     Functions     upon     Non- 

judicial Tribunals,  247. 
(4)   The    Departments  Independent  and  Co-Ordinate ;  None  to 
Coerce  or  Control   Another,  250. 

(a)  Generally,  250. 

(b)  Independence  of  the  Legislative   Branch,  250. 

(aa)   Power  of  Judiciary  to  Declare  Statutes   Unconsti- 
tutional, 250. 
(bb)   Judicial  Control  of  Legislative  Discretion,  255. 
(aaa)   Generally,   255. 

(bbb)   Legislative  Discretion   as  to   Occasion  or   Ne- 
cessity;   Choice  of  Means,   etc.,  256. 
(ccc)   Application  of  Principles,  263. 
(cc)    Motives  of  Legislature  Not  Subject  to  Judicial  In- 
quiry,  269. 
(dd)    Implied     Limitations     upon     Legislative     Powers; 
Statutes   Opposed   to    Natural   Justice,   etc.,   271. 
(ee)   Where  Intent  Good,  but  Operation  and  Effect  Un- 
constitutional, 273. 
(ff)   Where  Statute  Otherwise    Unobjectionable    Is  Un- 
faithfully Administered,  274. 
(gg)    Power    of    the  Judiciary  to  Enjoin  the  Enactment 
of  Statutes  or  Ordinances.  ^274. 

(c)  Independence  of  the  Executive,  274. 
(aa)   Generally,   274. 

(bb)   Judicial  Control  of  the  Executive,  274. 

(aaa)   The  Federal  Executive  and  His   Subordinates, 

274. 
(bbb)    State  Executive  Officers,  278. 
(cc)   Legislative  Encroachment  upon  the  Executive,  27S. 
(aaa)   The  Pardoning  Power  of  the  Executive,  278. 
(bbb)   Legislative    Control  of    the    Heads  of  Execu- 
tive  Departments,   279. 

(d)  The    Judicial     Department     Independent    and     Co-Or- 

dinate, 280. 
(5)   Limitation  of  Rules  with  Respect  to  Separation  and  Inde- 
pendence  of  Departments,   282. 
e.  Delegation  of  Constitutional   Powers.  283. 

(1)   Devolution  of   Power  by   One   Department  upon   Another, 
283 

(a)  Generally,  283. 

(b)  Devolution  of  Legislative   Powers  upon   the   Judiciary, 

283. 
(aa)   Generally,  283. 
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(bb)    Power  of  Congress  to  Punish  for  Contempt.  283. 

(c)  Devolution   of   Judicial   Functions   upon  the   Legislative 

and   Executive   Departments.   284. 

(d)  Devolution  of  Legislative  Powers  upon  the  Executive, 

Heads  of  Departments,  etc.,  284. 

(2)  Delegation  of  Powers  by  the  Legislative  Departments,  284. 

(a)  Bv   Congress,  284. 
faa)   Generally,   284. 

(^bb)   Delegation  of  Congressional  Powers  to  the  States, 
284. 
raaa)   General   Rule,  284. 
(^bbb)   Exceptions   and   Limitations,   285. 

(aaaa)   Where   States  and    Congress    Have   Con- 
current Power,   285. 
(bbt)b)   Adoption  of  State  Laws,  286. 
(cccc)    State    Powers    Exercised    by    Consent  of 
Congress,  286. 
(cc)   Delegation,  of  Congressional  Powers  to  District  of 

Columbia,   286. 
(dd)   Delegation  of  Congressional  Powers  to  Territorial 

Legislatures,  286. 
(ee)   Exceptions    and    Limitations;    Statutes    Dependent 
upon  the  Discretion  of  the  Executive,  etc.,  286. 

(b)  Delegation    of  Power  by  State  Legislative  Bodies,  289. 
(aa)   To   Counties  and   Municipal   Corporations,  289. 
(bb)   To    Boards,    Commissions  and    Similar    Agencies, 

290. 
(cc)   To  Private  Corporations,  292. 

(c)  Irrevocable  Delegation  of  Legislative   Power,  292. 

(3)  Delegation  of  Executive  Powers,  293. 

(4)  Delegation   of  Judicial   Powers,   293. 
f.  The  Legislative  Departments,  293. 

(1)   Legislative   Department   of   the   Federal   Government,   293. 

(a)  How   Constituted,   293. 

(b)  Qualification   of  Members,  294. 

(c)  Election   of   ^^lembers,  294. 

(d)  Status  of  Senators  as  Officers  of  the  United  States,  294. 

(e)  Privileges  of  Members,  294. 

(f)  Compensation  of  Members,   294. 

(g)  Organization ;   Procedure,   294. 
(aa)   Quorum,   294. 

(bb)   Rules  of  Procedure,  295. 
(cc)   Journal  of  Proceedings,  295. 
(dd)   Compulsory  Attendance  of  Members,  295. 
(ee)   Disorderly   Behavior;  Expulsion  of   ^Members,  295. 
(ff)   Contempts;   Power  to  Punish.  297. 
(h)  Legislative  Powers  of  Congress,  297. 
(aa)  Nature  and  Scope,  297. 

(bb)   Constitutional    Limitations    upon    Legislative    Pow- 
ers, 298. 
(aaa)   Generally,  298. 
(bbb)   Limitations    upon     Power     to     Protect     Civil 

Rights,   299. 
(ccc)   Impairment    of    the    Obligation    of    Contracts, 

299. 
(ddd)   Titles  of  Nobility.  299. 
(eee)  Legislative  Discretion,  299. 
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(fff)   Abuse   of  Legislative  Power,  299. 
iggg)   Limitations    of   Implied   Powers,   300. 
(cc)    Manner  of    Enacting  Statutes;    Constitutional  Re- 
quirements, 300. 
(dd)   Particular  Powers  of  Congress,  300. 

(aaa)   To  Lay  and   Collect  Taxes,   Imposts  and   Ex- 
cises  and   to   Pay   the   Debts  of  the   United 
States,  300. 
(bbb)   To   Regulate  Commerce,   Foreign    and     Inter- 
state, and   with   the   Indian  Tribes,  300. 
(ccc)   Powers   with    Respect    to    Navigable    Waters, 

300. 
(ddd)   Control   of   Indian   Tribes ;  Civil  and   Political 

Status  of   Indians,  etc.,  300. 
(eee)   To  Establish  Uniform  Rule  of  Naturalization, 

301. 
(fff)   To  Enact  Bankrupt  and  Insolvent  Laws,  301. 
(ggg)   To   Establish    Post  Offices    and     Post    Roads, 

301. 
(hhh)   To   Constitute   Tribunals    Inferior   to   the   Su- 
preme Court,  301. 
(iii)   To   Define  and   Punish   Crime,  301. 
(jjj)   To     Declare     War,      Suppress      Insurrection, 
Conclude   Treaties,  etc.,  301. 
(kkk)   To    Raise    and    Support    Armies,    Provide    a 
Navy ;     Organize,    Equip  and   Regulate  the 
Militia,   301. 
(Ill)   To    Exercise   Exclusive   Jurisdiction    over    the 
District  of  Columbia,  Places  Ceded  or  Pur- 
chased, qtc,  301. 
(mmm)   To  Dispose  of  and   Make  Needful  Rules  and 
Regulations    Respecting    Territory    of    the 
LTnited   States,  301. 
(nnn)   To  Exclude  or  Expel  Aliens,  301. 
(ooo)   Power    to    Enforce    the    Fourteenth    Amend- 
ment;   Protection  of  Civil   Rights,  301. 
(ppp)   To   Create   Private   Corporations,   301. 
(qqq)   Power  to  Borrow  Money  and  Provide  a  Cur- 
rency, 301. 
(aaaa)   Of  the   Power  to   Borrow   Money;    Gen- 
eral Nature,  301. 
(bbbb)   Power  to  Borrow  Includes  the  Power  to 

Issue   Appropriate   Obligations,   301. 
(cccc)   Of  the    Power  to  Provide  a    Currency,  304. 
(aaaaa)   Generally,    304. 

(bbbbb)   Power     to     Regulate     Value      Never 
Exhausted,  304. 
(ccccc)   By   What   Means   Currency   May  Be 
Provided,   304. 
(ddddd)   Power  to  Protect  Currency  and   Se- 
cure  the    Benefit   Thereof,   305. 
(eeeee)   Power    to    Coin    Money,    Emit    Bills 
of    Credit,   and    Prescribe    a    Legal 
Tender,   an   Exclusive   Power,   ?>Qd. 
(ee)    Auxiliary   and    Implied    Powers   of    Congress.    311. 
(aaa)   Of  the  Existence  of  Implied  Powers.  311. 
(bbb)   Nature   and   Extent   of   Implied    Powers,  312. 
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(ccc)   Limitations  upon  Implied  Powers,  314. 

(aaaa)   Discretion    of    Congress    as    to    Necessity 
or    Occasion    for    Exercise;     Choice    of 
Means,  etc..  314. 
(bbbb)   As   Restrained   by   Provision  to   Establish 
Justice,   314. 
(ddd)    Ilhistrations,    314. 

(aaaa)   To   Protect  the   Public   Safety,   314. 
'  (bbbb)   To    Create    or    Employ    Corporations    for 
»  the   AccompHshment   of   Express   Pow- 

ers, 314. 
(cccc)   To   Promote  the   Integrity  and   Efficiency 
of   the   Public   Service,  315. 
(dddd)    Powers     Incident     to     War     and     Treaty 
Powers,   315. 
(eeee)   Congressional  Investigations;  Compulsory 
Attendance    of    Witnesses,    Production 
of    Books,    Papers,   etc.,   316. 
(ffff)    Power     to      Protect     Rights,      Privileges, 

and   Immunities  of  Citizens,  317. 
(S&gg)   To  Exercise  the  Power  of  Eminent  Do- 
main  within  the   States,  317. 
(hhhh)   To       Authorize     the      Construction      of 
Railroads  within  the  States,  317. 
(2)    State  Legislative  Departments,  317. 

(a)  Nature  and  vScope  of  Powers.  317. 
(aa)   Generally,  317. 

(bb)   Powers  Not  Lost  by  Nonuser,  319. 

(b)  Constitutional     Limitations     upon     Legislative     Powers, 

319. 
(aa)   Generally,   319. 
(bb)   Constitutional      Requirements      with      Respect      to 

Method   of   Enacting  Statutes.  319. 
(cc)   Constitutional    Provisions    with    Respect    to    Titles 

and    Subject   Matter   of    Statutes,  319. 
(dd)   Special,  Local  and   Private  Acts,  319. 
(ee)   Implied   Limitations   upon   State   Legislative   Pow- 
ers, 319. 
(ff)   Powers  Restricted  to  State  Limits,  320. 
igg)   Power  to   Barter   Sovereign   Rights  or   Bind    Suc- 
ceeding  Legislatures,   320. 
(hh)   Enforcement  of     Constitutional     Limitations,    323. 
(ii)   Presumption  and   Construction   in   Case   of   Doubt, 
324. 

(c)  Specific  Powers  and  Their  Limitations,  324. 
g.  The   Executive  Department,  324. 

(1)  The  Executive  Department  of  the  United  States,  324. 

(2)  State   Executive   Departments,   324. 
h.  The  Judicial  Department,  324. 

(1)   Of  the  Federal  Government,  324. 

(a)  The  Judicial   Power  of  the  United   States,  324. 
(aa)   Whence  Derived,  324. 

(bb)   Nature  and  Extent,  324. 
(cc)  Where  Vested,  328. 
(dd)   Distribution   of   the   Judicial   Power,  3?9. 

(b)  Organization,  Jurisdiction  and   Powers   of   die   Federal 

Courts,  329. 
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(2)   State  Judicial  Departments,  329. 

4.  Equality  of  the  States,  329. 

5.  The  Federal  Guaranty  of  Republican  Government  to  the  States  and 

Protection  against  Domestic  Violence,  329. 

a.  Sense  in  Which  Term  "State"   Used  in  This  Connection,  329. 

b.  Republican  Form  of  Government  Defined,  330. 

c.  Duty  of  States  to  Provide,  331. 

d.  Right  and  Duty  of  Federal  Government  to  Intervene   for  Pur- 

'^  pose  of  Suppressing  Violence  and   Maintaining  Republican 
Form  of  Government,  331. 

(1)  Generally,  331. 

(2)  Political    Department    Charged    with  Duty    of    Enforcing 

Guaranty,  331. 

(3)  Constitutional     Guaranty    of    Republican    Government     as 

Authority   for  Reconstruction   Measures,  332. 

6.  New  States  and  Admission  into  the  Union.  333. 

a.  Creation  of  New  States  by  Division  of  Old,  333. 

(1)  Consent  of  State  to  Division  of  Its  Territory,  333. 

(2)  Consent  of  Congress,  334. 

b    Equality  of  States  upon  Admission  into  the  Union,  334. 

(1)  Generally,  334. 

(2)  Power    of    Congress    to    Impose    Conditions    Incompatible 

with    the    Equality    of    the    State  as  a    Member  of    the 
Union,  335. 

(3)  Efifect  of  Admission  upon  Laws  and  Ordinances  Respect- 

ing the  Territories,  338. 
c.  Date  of  Admission,  340. 

7.  The  Union  Indissoluble;    The  States  Indestructible,  340. 

a.  The  Union  Indissoluble,  340. 

(1)  Generally,  340. 

(2)  Secession   Ordinances   Void;     Seceding   States   Never   Out 

of  the  Union,  341. 

(3)  Constitutional  Status  of  Seceding  States  and  Their  Inhab- 

itants, 341. 

(a)  Generally,  341. 

(b)  The    Confederate   States   Government   and    Its    Status, 

341. 

(c)  Validity   of   Acts   of   Confederate   and    Secession    Gov- 

ernments, 342. 

(d)  Reconstruction  and   Readmission  of  Seceding  States,  342. 
(aa)   The  Provisional  Governments,  342. 

(bb)   The  Reconstruction   Governments,  342. 

b.  The  States  Indestructible,  342. 

8.  Nullification,  343. 

9.  Relations  of  the  States  to  One  Another,  343. 

a.  In  What  Respects  States  Foreign  to  One  Another,  343. 

(1)  Generally,  343. 

(2)  No   State  to   Exercise   Its   Legislative   or  Judicial   Powers 

within  the  Limits  of  Another,  344. 

(3)  Right  of  One  State  to  Tax  Stock  or  Bonds  of  Another.  345. 

(4)  Invasion  of  Sovereignty  of  One  State  by  Citizens  of  An- 

other ;    How  Redressed,  350. 

b.  Settlement  of  Boundaries,  351. 

c.  Interstate  Comity,  35 L 

d.  Extradition  of  Fugitives,  351. 

e.  Compacts  between  States,  351. 

f.  Privileges  and  Immunities  of  Citizens,  351. 
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g.  Full  Faith  and  Credit  Requirement,  351. 

10.  Constitutional   and   Political   Status  of  Indian  Tribes   and  Nations, 

351. 

11.  Territories  and  Public  Domain,  351. 

VII.   Equal  Protection  of  the  Laws;  Class  Legislation,  352. 

A.  Equal  Protection  as  Guaranteed  by  Art.  4,  §  2,  of  the  Federal  Con- 

stitution, 352. 

B.  Equal  Protection  as  Guaranteed  by  the  Fourteenth  Amendment,  352. 

1.  Persons  Protected,  352. 

a.  Citizens  and  Aliens,  352. 

b.  Corporations,  352. 

c.  Protects  Only  Those  Persons    and    Corporations    within    the  Ju- 

risdiction of  the  State,  353. 

2.  Nature  and  Object  of  the  Guaranty,  354. 

a.  Generally,  354. 

b.  As  Protecting  the  Rights  of  Persons  of  Color,  354. 

c.  Refers  to  Infringement  by  States;  Not  by  Individuals,  354. 

d.  Fourteenth  Amendment  Confers  No  New  or  Additional  Rights, 

355. 

e.  To  Be  Construed  in  the  Light  of  Established  Usage,  356. 

f.  As  a  Limitation  upon  the  Police  Power,  356. 

g.  Has  No  Concern  with  the  Impolicy  or  Injustice  of  Legislation, 

357. 
h.  Equality  Rule  Does  Not  Require  Statute  to  Operate  Indiscrimi- 
nately ;  Admits  of  Classification,  358. 

(1)  Generally,  358. 

(2)  Does  Not  Prohibit  Special  Legislation  Merely  as  Such,  358. 

(3)  Law   May   Be   Limited   in   Operation   Both   as  to   Persons 

and  Territorially,  358. 

(4)  Does  Not  Require  Uniform  Laws  and  Remedies  Through- 

out the  United  States,  359. 

(5)  Nor  in  All  Portions  of  the  Same  State,  359. 

(6)  Nor  in  All  Portions  of  the  Same  City,  361. 

(7)  But  Requires  Uniformity  as  to  All  in  Like  Circumstances 

within  the  Sphere  of  Its  Operation,  361. 

(8)  Classification    Must   Be   Reasonable;   Arbitrary    and    Hos- 

tile Classification  Forbidden,  362. 

(9)  Rigid  Equality    Not    Required;    Legislature    Permitted    a 

Wide  Discretion,  363. 
i.  Equality  Rule  Forbids    That    Individual    Shall   Be    Subjected    to 
Arbitrary  Exercise  of  Power,  366. 

(1)  Generally,  366. 

(2)  Where   Statute  Clearly  Hostile  and  Arbitrary,  366. 

(3)  Where  Natural  and  Necessary  Effect  of  Law  Is  to  Work 

Inequality,  367. 

(4)  Arbitrary  and  Oppressive  Administration  of  Statutes,  367. 
j.  Summary  of  Principles,  371. 

3.  Regulation  of  Business,  Trade,  Occupation  or  Profession,  372. 

a.  Generally,  372. 

b.  Right  to  Pursue  Lawful  Occupation,   Acquire   and   Dispose   of 

Property,  without  Discrimination,  372. 

c.  Requiring   Business   to    Bear   Expense    Incident   to    Its    Super- 

vision, 373. 

d.  Statutes  Discriminating  in  Favor  of  Producers,  374. 

e.  Store  Order  Acts,  375. 

f.  Eight  Hour  Laws,  375. 
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g.  Sunday  Laws,  375. 
h.  Regulation  of  Rates,  375. 

i.  Abolishing  the  Doctrine  of  Fellow  Servants,  375. 
j.  Particular  Business,  Occupation  or  Profession,  375. 

(1)  Barber  Shops,  375. 

(2)  Laundries,  375. 

(3)  Slaughtering  of  Live  Stock,  376. 

(4)  Imitation  and  Adulterated  Food   Stuffs,  376. 

(5)  Practice  of  Medicine,  377. 

(6)  Manufacture  and  Sale  of  Intoxicating  Liquors,  Z77. 

(7)  Insurance,  ?)77. 

(8)  Warehouses  and  Elevators,  378. 

(9)  Dealing  in  Futures,  378. 

(10)  Labor  Agents,  379. 

(11)  Places  of  Amusement,  Public  Entertainment,  etc.,  379. 

(12)  Inspection  of  Coal  and  Coal   Mines.  379. 

(13)  Herding  Sheep  on  Public  Lands,  380. 

(14)  Railroads,  380. 

(15)  The  Right  to  Practice  Law,  383. 

As   Requiring  Equal   and   Impartial  Justice,   383. 

a.  Generally  in   Civil   Proceedings',  383. 

(1)  Generally,  383.  . 

(2)  Service  of  Process,  384. 

(3)  Statutes  and  Decisions  Changing  Rules  of  Procedure,  384. 

(4)  Change  of  Venue,  Transfer  of  Cause,  etc.,  385. 

(5)  Statutes  Respecting  the  Rules  of  Evidence,  385. 

(6)  Subjecting  Defendant  to  Different   Rule  of   Decision;  In- 

consistent Reasoning,  etc.,  386. 

(7)  Laws  Respecting  Damages  and    Penalties,  386. 

(8)  Statutes  Awarding  Attorney's  Fees  against  Certain  Classes 

of  Defendants,  386. 

(9)  Continuances,  388. 

b.  In  Attachment  Proceedings,  388. 

c.  Taking  or  Damaging  Property  ;  Eminent  Domain  Proceedings,  388. 

d.  In  Criminal  Proceedings,  390. 

(1)  Generally,  390. 

(2)  Constitution  of  Grand  Jury,  390. 

(3)  Indictment,    Manner  of  Charging  Crime,  390. 

(4)  Impaneling  Jury,  391. 

(5)  Rules  of  Evidence;  Absent  Witnesses,  391. 

(6)  Mode  of  Trial,  391. 

(7)  In  the  Matter  of  Costs,  391. 

(8)  Unequal  Punishment,  392. 

e.  In  Contempt  Proceedings,  392. 

f.  Equal  Protection  as  Regards  the  Right  of  Review  by  New  Trial, 

Appeal.  Writ  of  Error,  etc.,  393. 
As  Requiring  Equal  and  L'^niform  Taxation,  393. 

a.  Prescribes  No  Iron  Rule  of  Equal  Taxation,  393. 

b.  Well  Established  Methods  Not  Overturned,  394. 

c.  State  May  Adjust  System  in  All  Reasonable  and  Proper  Ways, 

394. 

d.  Permits  Classification  and  Diversity  in  Taxation,  394. 

e.  Does  Not  Forbid  Exemptions,  401. 

f.  Limitations  upon  Powers  of  Adjustment  and  Classification,  402. 

(1)  Generally,  402. 

(2)  Classification  Not  to  Be  Arbitrary;  Hostile  Discriminations 

Forbidden,  402. 
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(3)  State  Permitted  a  Wide   Discretion,  403. 

(4)  Statute   Not   Invalid    Because  of   Mere   Inequality  of  Re- 

sults, 403. 
g.  Special  Assessments,  404. 

(1)  Generally  as  to  the  Power  of  the  Legislature  to  Apportion 

Public  Burdens,  404. 

(2)  Requiring  Public  Service  Companies  to  Bear  Expense  In- 

cident  to   Abolition   of     Crossings,    Removal   of   Tracks, 
Pipes,  etc.,  405. 

(3)  Petitions,  Protests,  Remonstrances,  etc.,  407. 

(4)  Second  Assessment  for  the  Same  Purpose,  408. 

6.  As  Securing  Equal  Civil  Rights,  408. 

7.  Remedies  against  Denial  of  Equal  Protection,  408. 

a.  Generally,  408. 

b.  Denial  of  Right  as  a  Judicial  Question,  408. 

c.  Who  May  Raise  Question  of  Denial  of  Equal  Protection,  408. 

C.  Requirement  That  All  Duties,  Imposts  and  Excises  Shall  Be  Uniform, 

408. 

D.  Equal   Protection  of  Foreign   Subjects  as  Guaranteed  by  the   Consti- 

tution, Laws  and  Treaties,  408. 

E.  Power  of  Congress  to  Deny  Equal  Rights  in  the  Territories,  408. 

F.  Equal  Protection  as  Guaranteed  by  State  Constitutional  Provisions,  403. 

1.  Uniformity  as  to  Each  Class  of  Persons,  408. 

2.  Requirements  as  to  Equal  and  Uniform  Taxation,  409. 

G.  Special,  Private  and  Local  Acts ;  Class  Legislation,  409. 
L  Special,  Private  and  Local  Acts,  409. 

2.  Special  and  Exclusive  Franchises,  Powers  and  Privileges,  409. 

a.  Generally  as  to  the  Powers  of  Legislative  Bodies,  409. 

b.  Effect  of  Thirteenth  and  Fourteenth  Amendments,  410. 

c.  State  Constitutional  Restrictions,  411. 

(1)  Generally,  411. 

(2)  Prohibition  of  Special  Acts  Conferring  Corporate  Powers 

and    Privileges,  412. 

VIII.    Vested  Rights  and  Retrospective  Legislation,  412. 

A.  What  Rights  Are  Vested,  412. 

1.  Definitions   and    General    Principles.    412. 

2.  Vested  Rights  of  Counties.  Municipal  and  Public  Corporations,  412. 

3.  Individual  Interests  in  Public  Property  and  Contracts.  414. 

4.  Title  to  Public  Ofifice  and  the  Emoluments  Thereof,  415. 

5.  Vested  Rights  under  Treaties,  415. 

6.  Vested  Rights  in  Rule  or  Policy  of  Law,  417. 

7.  Right  of  Informer  to  Statutory  Penalties  and  Forfeitures,  419. 

8.  Vested  Rights  under  Executive  Pardon,  419. 

9.  Rights  of  Settlers  upon  Public  Lands,  420. 

10.  Rights  Conferred  by  Grant  or  Patent,  420. 

11.  Rights  under  Corporate  Charters,  420. 

a.  Generally ;  Charter  a  Contract,  420. 

b.  Charter  Rights  Subject  to  Police  Powers,  420. 

c.  Neither  Express  nor  Implied  Powers  of  Legislature  to  Be  Used 

to  Impair  Vested  Rights,  421. 

d.  What  Rights  Are  Vested,  422. 

(1)  Property  and  Contract  Rights,  422. 

(2)  Rights  Necessary  to  Full  and  Complete  Enjoyment  of  the 

Main   Object   of   the   Grant;    Unexecuted    Powers,   422. 

12.  Same — Franchises  and  Privileges,  423. 

13.  Rights  of  Trustees,  Guardians,  Personal  Representatives,  etc.,  426. 
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14.  Rights  of  Donors  and  Beneficiaries  under  Charitable  Trusts,  427. 

15.  Substitution  of  Trustees;  Rights  of  Beneficiaries,  427. 

16.  Rights  of  Sherifif  or  Other  Officer  under  Attachments,  Executions, 

etc.,  427. 

17.  Rights  under   Condemnation   Proceedings,  427. 

18.  Property  Rights  Jure  Maritii,  427. 

19.  Right  to  Dispose  of  P'roperty  by  Will;  Rights  of  Heirs,  Devisees, 

etc.,  428. 

20.  Police  Benefit  Funds ;  Rights  of  Individual  Members,  430. 

21.  Interest  or  Estate  in  Profession  or  Occupation,  430. 

22.  Inchoate  Titles  to  Real  Estate,  432. 

23.  Profits  of  Real  Estate,  432. 

24.  Pensions,  432. 

25.  Licenses,  432. 

26.  Riparian  Rights,  432. 

B.  Power  to  Enact  Retrospective  Laws  or  Impair  Vested  Rights,  432. 

1.  Retrospective  Laws  Defined,  432. 

2.  Validity;    Power  to  Divest  Vested  Rights,  433. 

a.  Generally,  433. 

b.  Presumption  as  to  Existence  of  Power,  434. 

C.  What  Constitutes  Impairment  of  Vested   Rights,  435. 

1.  Construction;    Impairment  by   Implication  Not  Favored,  434. 

2.  Impairment  by  Legislative  Construction  of  Statutes,  434. 

3.  Effect  of  Change  of  Government  or  Division  of  Territory,  436. 

4.  Appropriation  of  Private  Property  to  Public  Use,  436. 

5.  Confiscation  Acts,  436. 

6.  Legislative  Transfers ;    Appropriation  of  Private  Propertv  to  Other 

than  Public  Use,  437. 

7.  Statutes    Affecting    the    Rights    of    Creditors    of    Municipal    Cor- 

porations, 438. 

8.  Retrospective  Tax  Laws ;    Collection  of  Back  Taxes,  438. 

9.  Statutes    Afifecting    Entails,    Contingent    Remainders,    and    Rever- 

sions, 439. 

10.  Acts    Relating    to    Betterments,    Improvements,    Occupying    Claim- 

ants, etc.,  439. 

11.  Laws  Affecting  Rights  of  Action  and  Defenses,  439. 

a.  Rights   of  Action,  439. 

b.  Defenses,  440. 

12.  Vested  Rights  under  Judgments  and  Decrees,  440. 

13.  Laws  Touching  Remedies  and  Procedure,  442. 

a.  General   Powers  of  the  Legislature   with   Respect  to  Remedies, 

442. 

b.  Creation  of  New  or  Additional  Remedies,  443. 

c.  Destruction  or  Impairment  of  Remedy,  444. 

d.  Remedies  to  Enforce  Foreign  Judgments,  446. 

e.  Retrospective  Statutes  of  Limitations,  446. 

(1)  Statutes   Limiting  Time   for  Bringing  Action,  4-46. 

(2)  Removing    Bar    of    Statute;     Tolling    Statute    of    Limita- 

tions, 448. 

f.  Laws  Aft'ecting  the  Rules  of  Evidence,  44S. 

g.  Retrospective  Acts  Relating  to  Transfer  or  Removal  of  Causes, 

449. 
h.  Statute  Awarding  New  Trial,  Right  of  Appeal,  etc.,  450. 
i.  Power  tn  Destroy  or  Impede  Right  of  Appeal,  Writ  of  Error, 
etc.,  451. 

14.  Curative  and   Validating  Acts,  452. 

a.  General  Rules  and  Principles,  452. 
4USEnc-2 
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b.  Acts  of  Indemnity,  452. 

c.  Irregularities  in  Judicial   Proceedings,  453. 

d.  Acts  of  Executors,  Administrators,  etc.,  453. 

e.  Defective  Executions  and   Acknowledgments,  453. 

f.  Defective   Recordations;   Postponing    Elder    Grant   for    Failure 

to   Record,  455. 

g.  Taxation ;  Irregular    Assessments,   etc.,  455. 

h.  Irregularities  Affecting  County  and  Municipal  Securities,  457. 

(1)  General   Rule,  457. 

(2)  Illustrations,  458. 

(3)  Limitations  of  Rule;    Effect  of   Subsequent  Constitutional 

Prohibition,  458. 

(4)  Ratification  May  Be  by  Implication,  459. 

(5)  State    Constitutional    Provisions    Prohibiting    Retrospective 

Laws,  459. 

IX.    Due  Process  of  Law,  459. 

X.  Impairment  of  the  Obligation  of  Contracts,  459. 

XI.  The  Rights  of  Life,  Liberty,  Private  Property  and  the  Pursuit 

of  Happiness,  459. 

A.  Generally  as  to  Life,  Liberty  and  the*Pursuit  of  Happiness,  459. 

B.  The  Right  of  Private  Property,  459. 

C.  Right   of  the   Citizen   to   Protection    in    His    Rights   of    Life,   Liberty, 

Property,  etc.,  460. 

D.  The    Constitutional    Guaranties    of   Life,    Liberty   and    Property,   Per- 

sonal Security,  etc.,  460. 
L  Generally,  460. 

2.  As  Contained  in  the  First  Ten  Amendments,  460. 

3.  As  to  the  Deprivation  of  Life,  Liberty    or    Property    without    Due 

Process  of  Law,  460. 

4.  As  to  Taking  Private  Property   for  Public  Use   without   Compen- 

sation, 461. 

5.  The  Habeas  Corpus,  46L 

6.  As  to  Unreasonable  Searches  and  Seizures,  461. 

7.  As  to  Slavery  and  Involuntary  Servitude,  461. 

E.  Who  May  Invoke  Protection  of  the  Constitutional  Guaranties,  461. 

1.  Generally,  461. 

2.  Natural  and  Artificial  Persons,  461. 

3.  Aliens,  461. 

4.  Citizens  of  Territories.  462. 

5.  Residents  of  the  District  of  Columbia  and   Places  under  Exclusive 

Federal  Control,  462. 

6.  Citizens  Residing  or  Sojourning  Abroad.  462. 

F.  Construction  of  Constitutional  Guaranties ;    Strict  or  Liberal,  462. 

XII.   Religious  Liberty  and  Freedom  of  Conscience,  462. 

A.  Religion  Defined.  462. 

B.  Right  of  Government  to  Control  or  Direct  Religious  Belief,  462. 

C.  The  Federal  Constitutional  Guaranty,  462. 

1.  General  Object  and  Purpose,  462. 

2.  Operation  in  the  Territories,  462. 

3.  Not  Restrictive  of  the  States.  462. 

D.  Protection   .Afforded  to  Freedom  of  Opinion,  463. 

E.  Adoption  of  Common-Law  Doctrines,  463. 

F.  Equality  of  Religions  and  Sects;    Exclusive  Rights  and   Preroeatives, 

464. 

G.  Blasphemy;    Bequests  Opposed  to  Religious  Policy  of  State,  etc.,  465. 
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H.  Religious  Belief  as  a  Defense  to   Prosecution   for   Crime,  465. 
I.  As  Enlarging  or  Diminishing  Civil  Capacities,  466. 

XIII.  Freedom  of  Speech  and  of  the  Press,  466. 

XIV.  Justice  without  Denial,  Purchase  or  Delay,  467. 
XV.    Searches  and  Seizures,  467. 

XVI.    Civil  Rights,  467. 
XVII.    Political  Rights  and  Privileges  and  Their  Protection,  467. 

A.  Of  the   General  Rights  and   Privileges   Pertaining  to  Citizenship,  467. 

1.  Generally,   467. 

2.  Citizenship  in   the   States   and   the    Protection   Afiforded   by   Art.  4, 

§  2,  of  the  United  States  Constitution,  467. 

a.  Persons  Entitled  to  Invoke  the  Protection  of  Art.  4,  §  2,  467. 

(1)  Generally.  467. 

(2)  Indians,  467. 

(3)  Persons  of  African   Descent,  467. 

(4)  Persons    Not    Permitted    to    Share   in    Political    Privileges, 

468. 

(5)  Persons  Not  Citizens  but  Permitted  to  Enjoy  Certain  Priv- 

ileges under  State  Laws,  468. 

(6)  Corporations,  468. 

b.  Purpose  and  Object  of  Art.  4,  §  2,  469. 

(1)  Prohibits  Discriminating  Legislation,  469. 

(2)  Directed  against  State  Action,  469. 

(3)  Forbids  the  Enforcement  of  Any  Enactment  Violating  Its 

Terms,  469. 

(4)  Article  4,  §  2,  Did   Not  Create  the  Rights  Protected,  469. 

(5)  Affords   Citizen  No   Protection  against  the  Action  of  His 

Own  State,  469. 

(6)  Confers    No   Greater    Privilege   or    Immunity   than   Is   En- 

joyed by  Resident  Citizens,  470. 

c.  Privileges  and  Immunities  Secured  to  Citizen  by  Art.  4,  §  2,  471. 

(1)  Generally,  471. 

(2)  Rights  Attached  by   Law  to   Contracts,  473. 

(3)  Right  to  Vote  and  Hold  Office,  473. 

(4)  Right  to  Fish  or  Fowl  in  Public  Waters  of  Another  State, 

473. 

(5)  Equal  Protection  of  the  Laws,  474. 

(6)  The  Right  of  Free  Ingress  and  Egress,  474. 

(7)  The  Right  to  Engage  in  Trade,  Commerce  or  Lawful  Busi- 

ness, 474. 

(8)  The  Right  to  Acquire  and  Hold   Property.  477. 

(9)  Exemptions  from  Higher  Taxes,  477. 

(10)   The  Right  to  Bring  Actions;  Remove  Causes,  478. 
fll)   Limitation  of  Actions.  479. 

3.  Citizenship  of  the  United   States,  479. 

a.  Generally.  479. 

b.  Citizenship  under  the  Fourteenth  Amendment  and  the  Privileges 

and  Immunities  of  United  States  Citizenship,  479. 

(1)  Who  Are  Citizens  under  the  Fourteenth  Amendment,  479. 

(2)  Of  the   General   Object  and    Purpose    of    the   Fourteenth 

Amendment,  480. 

(a)  To  Define  Citizenship  and   Confer   the   Same  upon   the 

Negro  Race,  480. 

(b)  No  Radical  Change  in  the  Theory  of  Government,  481. 

(c)  Police  Powers  Remain  Unrestricted,  481. 
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(d)  Protection  of  Life,   Liberty    and    Property  Rests   Pri- 

marily with  the  States,  48L 

(e)  Provides   Additional   Security    against    State    Infringe- 

ment;   but  against  State  Infringement  Only,  481. 

(f)  Privileges  and  Immunities    Clause    Protects    Only    the 

Privileges   and   Immunities   Pertaining  to   Citizenship 
of  the  United  States,  482. 

(g)  Confers   No  Additional  Privileges  or   Immunities,  483. 
(3)    Privileges  and  Immunities  of  United  States  Citizensliip,  483. 

(a)  Privileges  and  Immunities  Defined,  483. 

(b)  Rights  Protected  by  the  First  Ten  Amendments,  484. 

(c)  Rights  Secured  by  Treaties,  484. 

(d)  Protection  on  High  Seas  and  in  Foreign  Countries,  485. 

(e)  Privilege  of  Citizenship  Itself,  485. 

(f)  Right  to  Become  Citizen  of  Any  State,  485. 

(g)  Access  to  Seat  of  Government;  to  Ports  of  Entry;  to 

Invoke  Protection  of  Government,  etc.,  485. 
(h)   Right  to  Use  Navigable  Waters  of  the  United  States, 

486. 
(i)   Access  to  All  the  Courts;  Removal  of  Causes,  486. 
(j)   Privilege  of  the  Writ  of  Habeas  Corpus,  436. 
(k)   Right  to  Give    Information    Concerning    Violations    of 

Federal  Law,  486. 
(1)   Right  of    Persons    in    Service    or    Custody    of    United 

States  to  Protection,  486. 
(m)   Trial  by  Jury  in  State  Courts,  487. 
(n)   Right  to  Pursue  Ordinary  Trade  or  Calling,  487. 
(o)   Equal  Protection  of  the  Laws;  Equal  Taxation,  etc.,  488. 
(p)   Equality  of  Rights  in  the  Territories,  488. 
(q)   Otlier  Rights  Secured  by  the  War  Amendm.ents,  488. 

B.  The  Right  of  Suffrage,  488. 

C.  The  Right  of  Assembly  and  Petition,  488. 

D.  The  Right  to  Keep  and  Bear  Arms,  489. 

E.  Protection  of  Rights,  Privileges  and  Immunities,  490. 

XVIII.    Protection  to  Persons  Accused  of  Crime,  491. 

A.  Persons  Protected,  491. 

1.  Residents  of  District  of  Columbia,  491. 

2.  Residents  in  the  Territories,  491. 

3.  Citizens  Residing  or  Sojourning  Abroad,  491. 

4.  Aliens,  491. 

B.  Power  of  President,  Congress  or  Judiciary  to  Annul  or  Suspend  Con- 

stitutional Guaranties,  491. 

C.  Common-Law  Crimes  against  the  United  States,  492. 

D.  Requirement  as  to  Presentment  or  Indictment  in  Capital  and  Infamous 

Cases,  492. 

1.  General  Nature  and  Purpose  of  Requirement,  492. 

2.  Not  a  Restriction  upon  the  States,  492. 

3.  Not  a  Restriction  upon  Legislature  of  Indian  Tribe  or  Nation,  492. 

4.  Persons  Protected,  493. 

a.  Citizens  Residing  or  Sojourning  Al)road.  493. 

b.  Residents  of  the  District  of  Cohuul)ia,  493. 

c.  Residents  within  the  Territories,  493. 

d.  Aliens,  493. 

e.  Persons  in  the  Land  and  Naval  Forces ;  Cases  Arising  in  Time 

of  War  or  Public  Danger,  493. 

5.  This  Provision  Self-Executing,  493. 

6.  Infamous  Crime  within  the  Meaning  of  This  Section,  494. 
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7.  Forbids  Any  Alteration  of  Indictment  by  Court  or  Prosecuting  Ai- 
torney,  494. 

E.  Riglit  to  Be  Informed  of  Nature  and  Cause  of  Accusation,  495. 

1.  Sixtb  Amendment  Not  a  Limitation  upon  State  Power,  495. 

2.  Criminal  Prosecution  witbin  Meaning-  of  Sixth  Amendment,  495. 

3.  Indictment;  Sufficiency,  495. 

4.  Indictment  to  Be  Accepted   Everywhere;   Fifth  Amendment   Satis- 

fied by  One  Inquest,  496. 

5.  Place  of  Inquest,  496. 

F.  Right  to  Confront  Accusers  and  Witnesses,  496. 

1.  Provision  Not  Applicable  to  Trials  in  Slate  Courts,  496. 

2.  General  Object  and  Purpose  of  the  Constitutional  Guaranty,  496. 

3.  Proceeding  Must  Be  Technically  Criminal,  497. 

4.  Exceptions   and  Limitations  to  Constitutional   Guaranty,  497. 

a.  Generally,  497. 

b.  In  the  State  Courts,  497. 

c.  Specific  Exceptions  and  Limitations,  498. 

(1)  Dying  Declarations,   498. 

(2)  Where    Witness    Dies    or    Becomes    Insane,    or    Is    Kept 

Away  by  Connivance  of  the  Defendant,  498. 

(3)  Escape  of  Witness  without  Fault  of   Defendant,  499. 

(4)  Where  Witness  Is  Merely  Nonresident,  or  Is  beyond  the 

Jurisdiction  of  the  Court,  500. 

(5)  Enjoining    Sale    of    Intoxicants;     Imprisonment    for    Con- 

tempt, 500. 

5.  Time   and   Manner  of  Raising  Objections,   500. 

G.  Right  to  Speedy  Trial.  500. 

1.  Prior  to  the  Constitution.  500. 

2.  Under  the  Constitution,  500. 

a.  General  Nature  of  Right,  500. 

b.  Constitutional  Guaranty  Refers  Only  to  Proceedings  Which  Are 

Technically   Criminal.   501. 

c.  Implies  the  Right  to  a  Trial  Itself,  501. 

d.  Trial  Involves  the  Exercise  of  Judicial  Power,  501. 

e.  Under  the  Act  of  March  3,   1863,  Relating  to  Habeas  Corpus, 

502. 

3.  Trials   in  State  Courts,   502. 
H.  Place  of  Trial,  502. 

1.  Constitutional  Provision  Not  Applicable  to  Trials  in  State  Courts, 

502. 

2.  Refers   Only   to    Proceeding  Which    Is   Technically   Criminal,   502. 

3.  Crimes  Committed  within  a   State,  502. 

4.  Crimes  Not  Committed  within  a  State,  502. 

5.  Same ;    Time  of  Designating  Place,  503. 
I.  Assistance  of  Counsel,  503. 

J.  Compulsory  Attendance  of  Witnesses,   503. 
K.  Trial  by  Jury,   504. 
L.   Self  Incrimination,  504. 

1.  General    Nature    and    Purpose   of   Constitutional    Provision;     Con- 

struction.  504. 

2.  Provision  in  the  Fifth  Amendment  Not  Applicable  to  the  States,  504. 

3.  Who  May  Invoke  Benefit  of  This  Provision,  504. 

a.  Witness  Need   Not  Be  a  Party  Defendant.  504. 

b.  Distinction  between  Natural  Persons  and  Corporations,  505. 

c.  A   Personal   Privilege,   505. 

4.  In  What  Proceedings   Applicable,  506. 
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S.  What  Constitutes  a  Violation  of  the  Constitutional   Principle,   507. 

a.  Generally,  507. 

b.  Seizure    or    Compulsory    Production     of    Private    Books     and 

Papers  to  Be  Used  in  Evidence,  507. 

c.  Compelling  Accused  to  Stand  Up,  Walk  before  Jury,  etc.,  508. 

d.  Exceptions  and  Limitations,  508. 

(1)  Generally,  508. 

(2)  Where  Prosecution  Barred  by  Statute  of  Limitations,  509. 

(3)  Where  Crime  Has  Been  Pardoned,  509. 

(4)  Immunity  Statutes,  509. 

(5)  Waiver  of   Privilege,  51 L 

(6)  Witness  Taking  Stand  in   His  Own  Behalf,  Cross-Exami- 

nation,   Impeachment,  etc.,   512. 

(7)  Questions  Which  Degrade  but  Which  Do  Not  Incriminate, 
"^513. 

M.  Excessive   Bail  or   Fines;    Cruel  and   Unusual   Punishment,   513. 

1.  Excessive  Bail,  513. 

2.  Excessive  Fines;    Cruel  and  Unusual   Punishments,  513. 

a.  Eighth    Amendment    Not    Applicable    to    Proceedings    in    State 

Courts,   513. 

b.  Mandatory  upon   the   Federal   Courts.   514. 

c.  What   Constitutes  Cruel  or   Unusual   Punishment,   or   Excessive 

Fine,  514. 

d.  Puttishments  Held  Not  to  Be  Cruel  or  Unusual,  514. 
N.  Twice  in  Jeopardy,  515. 

XIX.    Ex  Post  Facto  Laws  and  Bills  of  Attainder,  515. 

A.  Validity  in  the  Absence  of  Constitutional   Prohibition,  515. 

B.  Origin  and  History  of  Constitutional   Provisions,  515. 

C.  Definitions  and   General   Principles,  516. 

1.  Ex  Post  Facto  Laws,  516. 

a.  General   Principles,  516. 

b.  Ex  Post  Facto  Laws  Defined  and  Classified,  516. 

c.  Laws  Which  Mollify  the  Rigor  of  the  Criminal  Law,  517. 

d.  Refer  Only  to  Crimes,   517. 

2.  Bills  of  Attainder,  518. 

a.  Bill  of  Attainder  Defined,  518. 

b.  Bills    of    .Attainder    and    Bills    of    Pains    and    Penalties    Distin- 

tinguished,  518. 

c.  Mav   Be   Directed   Either  against    Individuals   or  against   Class, 

518. 

d.  May  Inflict  Punishment  Absolutely  or  Conditionally,  518. 

D.  Punishment;    What   Constitutes,   518. 

1.  Generally,  518. 

2.  La\vs  Affecting  Civil  and  Political   Rights;    Right  to  Pursue  Pro- 

fession or  Calling,  etc.,  519. 

E.  Rule  of  Construction,  519. 

F.  Constitutional   Provisions  Not  to  Be  Indirectly  Evaded,   519, 

G.  Law  Vahd  in  Part  and  Void  in  Part,  520. 

H.  Who  May  Question  Constitutionality  of  Law,  520. 
I.  Infringement  of  the  Constitutional  Guaranty,  520. 

1.  Laws   Making   That    Criminal   Which    Was   Not    so   in   Its    Incep- 
tion, 520. 

a.  Generally,  520. 

b.  Law   Enacted   before    Act    Committed   but   Making   Criminality 

Thereof   to   Depend   upon    Subsequent   Independent   Acts   or 
Events,  520. 
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2.  Law    Declaring   Offense,    Finding   Fact   of   Guilt,   and   Fixing   Pun- 

ishment, o20. 

3.  Increase  of   Punishment    for   Subsequent   Offenses,   520. 

4.  Laws  Affecting  Civil  and   Political  Rights;    Right  to  Pursue  Pro- 

fession or  Calling,  etc.,  52L 

a.  Generally,  52L 

b.  Deprivaiion    of    Right   to    Pursue    Profession    or    Calling;     Test 

Oath  Cases,  52  L 

c.  Requirement   of   Test   Oath    as    Condition   of   Right   to   Pursue 

Remedies  in  Court,  523. 

d.  Indemnity  Acts,  523. 

e.  Qualification  of  Voters,   523. 

5.  Laws  Regulating  Criminal  Procedure,  524. 

a.  Generally,  524. 

b.  Ex  Post  Facto  Relates  to  the  Time  of  the  Offense,  and  Not  to 

the  Time  of  Trial  or  Other  Proceeding,  524. 

c.  Changing  Place  of  Trial,   524. 

d.  Constitution  of  Juries,   525. 

e.  Depriving  Accused  of   Benefit  of  Former   Acquittal   525. 

f.  Changing   Rules   of    Evidence,   Competency    of   Witnesses,   etc., 

525. 
(1)   Generally,   ^25. 

(2) Excluding  Evidence  That  Was  Formerly  Conclusive  of  In- 
nocence, 525. 

(3)  Shifting  Burden  of  Proof  upon  the  Accused,  526. 

(4)  Where   Change  Does   Not    Affect   Any    Substantial    Right, 

526. 

(5)  Statutes    Enlarging    Competency    of    Witnesses   oi    Admit- 

ting  Evidence   \Vhich   Was   Formerly    Inadmissible,   526. 
g.  Laws   Requiring   Solitary   Confinement   between   Conviction   and 

Execution,  527. 
h.  Laws   Touching  Time,    Place   and    Manner    of   Execution,   Per- 
sons Present,  etc.,  527. 
i.  Laws   Respecting  Right  of   Appeal.   528. 
6.  Promulgation  of  Ex  Post  Facto  Law  by  Judicial  Decision,  Giving 
of  Instructions,  etc.,  529. 

CROSS   REFERENCES. 

See  the  titles  Aliens,  vol.  1,  p.  ZZZ;  Appe.al  and  Error,  vol,  2,  p.  1;  Au- 
trefois, Acquit  and  Convict,  vol.  2,  p.  751  ;  Bankruptcy,  vol.  2,  p. 
792;  Boundaries,  vol.  3,  p.  461;  Chinese  Exclusion  Acts,  vol.  3,  p. 
769;  Citizenship,  vol.  3,  p.  788;  Civil  Rights,  vol.  3,  p.  814;  Common  Law, 
vol.  3,  p.  958;  Corporations;  Courts;  Criminal  Law;  District  of  Columbia; 
Divorce;  Due  Process  of  Law;  Elections;  Eminent  Domain;  Extradition; 
Foreign  Judgments,  Records  and  Judicial  Proceedings;  Governor;  Grand 
Jury;  Habeas  Corpus;  Hawkers  and  Peddlers;  Health;  Homestead  Ex- 
emptions; Impairment  of  Obligation  of  Contracts;  Indians;  Indict- 
ments. Informations  and  Complaints  ;  Injunctions  :  Inspection  and 
Physical  Examination;  Interstate  and  Foreign  Commerce;  Intox- 
icating Liquors  ;  Jurisdiction;  Jury;  Labor;  Lotteries;  Military  Law; 
Monopolies  and  Corporate  Trusts;  Municipal  Corporations;  Muni- 
cipal, County,  State  and  Federal  Aid;  Municipal,  County,  State 
and  Federal  Securities:  Navigable  Waters;  Notice;  Ordinances; 
Patents;  Pilots;  Piracy;  Police  Power;  Postal  Laws;  Pub- 
lic Lands;   Public   Officers;    Religious    Societies;    Removal   of   Causes; 
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Revenue;  Laws;  Searches  and  Seizures;  Sentence  and  Punishment; 
Slavery  and  Involuntary  Servitude  ;  Special  Assessments  ;  States  ;  Stat- 
utes; Store  Order  Acts;  Succession  Taxes;  Summary  Proceedings;  Sum- 
mons AND  Process;  Sundays  and  Holidays;  Taxation;  Territories; 
Tonnage  Duties;  Treason;  Treaties;  United  States;  War;  Water  Com- 
panies and  W^atervvorks;  Waters  and  Watercourses;  Weapons;  Weights 
and  Measures;  Wharves;   Witnesses. 

I,    Definition  and  Nature  of  a  Constitution. 

A  constitution  is  the  form  of  government,  delineated  by  the  mighty  hand  of 
the  people,  in  which  certain  first  principles  of  fundamental  laws  are  established. 
It  is  the  basis  of  legislative  authority  and  lies  at  the  foundation  of  all  law;  it 
is  a  rule  and  commission  by  which  both  legislators  and  judges  are  to  proceed.^ 

Enumerates  Rather  than  Defines. — A  constitution  must  necessarily  be 
an  instrument  which  enumerates  rather  than  defines  the  powers  granted  by  it.^ 

Deals  in  General  Language  and  Prescribes  Only  the  Outlines  of  Gov- 
ernment.— Minute  details  are  not  to  be  found  in  the  federal  constitution.  It 
is  necessarily  brief  and  comprehensive,  dealing  unavoidably  in  general  language, 
designating  the  important  objects  and  prescribing  the  outlines  of  the  system  of 
government  which  it  designed  to  establish,  leaving  the  filling  up  to  be  deduced 
from  those  outlines.^  But  these  outlines  and  objects  are  all  enumerated ;  none 
can  be  added  or  taken  away ;  what  is  so  marked  and  designated  in  general 
terms  comprehends  the  subject  matter  in  its  detail.'* 

Permanent  in  Design. — A  constitution  is  framed  for  ages  to  come,  and  is 
designed  to  approach  immortality,  as  nearly  as  human  institutions  can  ap- 
proach it.  Its  course  cannot  always  be  tranciuil.  It  is  exposed  to  storms  and 
tempests,  and  its  framers  must  have  been  unwise  statesmen,  indeed,  if  they  failed 
to  provide  it,  so  far  as  its  nature  permitted,  with  the  means  of  self-preservation 

1.      Definition     and      nature. — Vanhorne  1108;     Fairbank  v.   United   States,  181  U. 

V.  Dorrance.  2  Dall.  304,  308,  309.  1  L.  Ed.  S.    283,   288,   45    L.    Ed.    863;      South    Caro- 

391.  lina   v.   United   States,   199   U.   S.   437,   448, 

The   term    constitution   may   be    defined  50  L.   Ed.  261. 

as   the   body  of  rules   and   maxims   in   ac-  '  \   c-nstitution,  to  contam  an   accurate 

cordance   with   which   the   powers   of   sov-  detail   of  aJl  the  subdivisions  of  which  its 

ereisnty  are  habitually  exercised.     Cooley  grent    powers    will    admit,    and    of    all    the 

Const.    Lim.    2;    Cooley    Const.    Law    (3d.  means     by    which    they    may    be     earned 

j7(-]  \    22  '"to  execution,   would  partake  of  the  pro- 


2.    Enumerates    rather    than    defines. — 


lixitv   of  a   legal   code,   and   could   scarcely 


*.    iz^iiuiiiciaL^a    .awxw     .xx^ix    V.WW.V.O.  ^^    embraced    by    the    human    mind.      It 

Passenger   Cases   (opinion   ot   Gner,  J.;.  7  ,,          uui                    u           j^ju 

How.  283    459,   12   L    Ed.  702;   Gibbons  t;.  ^'ouM    probaWy.   never   be   understood   by 

Ogden,  9  Wheat.  1,  189,  194.  6   L.   Ed.  23;  he  public.     Its  nature,  therefore    requires, 

w-,uc,,,  ^    vv    ^   >-      '         ■                                    '  that    rnly   its    great     outlmes     should      be 

Lottery    Case,    188    U.    b.    321,    346,    47    L*.  i     i     -i.     •           ..      ..      u-     ^      j     •        x.    i 

"PI    402                          «-^.    w           .          .  marked,   its   important    objects   designated, 

■^  .  and  the  minor  ingredients  which  compose 
The  federal  constitution  is  one  of  pu-  those  objects  be  deduced  from  the  na- 
meration.  and  not  of  definition.  Lot-  ^ure  of  the  objects  themselves.  That 
tery  Case,  188  U.  S.  321,  346,  47  L.  Ed.  ^his  idea  was  entertained  by  the  framers 
492;  Gibbons  v.  Ogden.  9  Wheat.  1,  189,  ^f  ^^g  American  constitution,  is  not  only 
194.  6  L.  Ed.  23.  to  be  inferred  from  the  nature  of  the  in- 
3.  Prescribes  only  the  outlines  of  govern-  strument.  but  from  the  language."  (Opin- 
ment.— IMartin  v.  Hunter,  1  Wheat.  304,  ion  of  Marshall.  C.  J.),  McCullorh  v. 
.-526,  4  L.  Ed.  97;  McCulloch  v.  Maryland,  Maryland,  4  Wheat.  316,  407.  4  L.  Ed.  579. 
4  Wheat.  316,  405,  4  L.  Ed.  579;  New  The  constitution  delineates  only  the 
York  V.  Miln,  11  Pet.  102,  153k,  9  L.  Ed.  great  outlines  of  the  judicial  power,  leav- 
648;  Charles  River  Bridge  v.  Warren  ing  the  details  to  congress;  but  it  pro- 
Bridge.  11  Pet.  420,  583c,  9  L.  Ed.  773;  vides  itself  for  the  organization  of  the 
■Rhode  Island  v.  Massachusetts,  12  Pet.  lesrislative  power,  and  the  mode  of  its  ex- 
657.  721,  9  L.  Ed.  1233;  Legal  Tender  ercise.  Rhode  Island  v.  Massachusetts, 
Cases,  12  Wall.  457,  532,  20  L.  Ed.  287;  12  Pet.  657,  721,  9  L.  Ed.  1233. 
Legal  Tender  Case,  110  U.  S.  421,  439,  28  4.  Same.— New  York  v.  Miln  (opinion 
L.  Ed.  204;  Pollock  v.  Farmers'  Loan,  of  Baldwin,  J.),  11  Pet.  102.  153k.  9  L- 
etc..    Co.,    158    U.    S.    601,    617.    39    L.    Ed.  Ed.    648. 
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from  the  perils  it  may  be  destined  to  encounter.  No  government  ought  to  be 
so  defective  in  its  organization  as  not  to  contain  within  itself  the  means  of  se- 
curing the  execution  of  its  own  laws  against  other  dangers  than  those  which  oc- 
cur every  day.^ 

Embraces  New  Classes  and  Conditions.— While  a  statute  is  presumed  to 
speak  from  the  time  of  its  enactment,  it  embraces  all  such  persons  or  things 
as  subsequently  fall  within  its  scope,  and  ceases  to  apply  to  such  as  thereafter 
fall  without  its  scope.  So  constitutional  provisions  do  not  change,  but  their 
operation  extends  to  new  matters  as  the  modes  of  business  and  the  habits  of  life 
of  the  people  vary  with  each  succeeding  generation.^ 

The  Constitution  a  Compact.— Every  state  constitution  is  a  compact  made 
by  and  between  the  citizens  of  a  state  to  govern  themselves  in  a  certain  manner ; 
and  the  constitution  of  the  United  States  is  likewise  a  compact  made  by  the 
people  of  the  United  States  to  govern  themselves,  as  to  general  objects,^  in  a 
certain    manner." 

The  Constitution  a  Compromise. — The  constitution  was  a  compromise  be- 
tween  all    the    states    of    conflicting   rights    among    them.^ 

II.    Adoption  and  Amendment  of  Constitutions. 

A.  Adoption — 1.  Right  of  Majority  to  Adopt  a  Constitution. — When 
one  government  is  dissolved  and  the  people  assemble  to  form  another,  the  voice 


5.  Permanent  in  design. — Martin  v.  Hun- 
ter, 1  Wheat.  .304,  4  L.  Ed.  97;  Cohens  v. 
Virginia,  6  Wheat.  264,  387,  5  L.  Ed.  257; 
Ex  parte  IMilHsran,  4  Wall.  2,  121,  18  L. 
Ed.  281;  Legal  Tender  Case.  110  U.  S. 
421.  439.  28  L.  Ed.  204;  Tn  re  Debs,  158 
U.  S.  564,  591.  39  L.  Ed.  1092;  South 
Carolina  v.  United  States,  199  U.  S.  437, 
448,   50    L.   Ed.   261. 

"The  constitution  of  a  state  is  stable 
and  perm.nnent.  not  to  be  worked  upon 
by  the  temper  of  the  times,  nor  to  rise 
and  fall  with  the  tide  of  events;  notwith- 
standing the  competition  of  opposing  in- 
terests and  the  violence  of  contending 
parties,  it  remains  firm  and  immovable, 
as  a  mountain  amidst  the  strife  of  storms, 
or  a  rock  in  the  ocean  amidst  the  raging 
of  the  waves."  Vanhorne  v.  Dorrance.  2 
Dall.    304,    309,    1    L.    Ed.    391. 

6.  Embraces  new  classes  and  conditions. 
—In  re  Debs,  158  U.  S.  564,  591.  39  L.  Ed. 
1092;  South  Carolina  v.  United  States, 
199  U.  S.  437,  449,  50  L.  Ed.  261;  De  Lima 
V.  Bidwell.  182  U.  S.  1,  197.  45  L.  Ed.  1041. 

"Being  a  grant  of  powers  to  a  govern- 
ment its  language  is  general,  and  as 
changes  come  in  social  and  political  life 
it  embraces  in  its  srasp  all  new  condi- 
tions which  are  within  the  scope  of  the 
powers  in  terms  conferred.  In  other 
words,  while  the  powers  granted  do  not 
change,  they  apply  from  generation  to 
generation  to  all  things  to  which  they  are 
in  their  nature  applicable.  This  in  no 
manner  abridges  the  fact  of  its  change- 
less nature  and  meaning.  Those  things 
which  are  within  its  grants  of  power,  as 
those  grants  were  understood  when  made, 
are  still  within  them,  and  those  things 
not  within  them  remain  still  excluded." 
South    Carolina   v.    United    States,    199    U. 


S.- 437.   448,   50   L.    Ed.   261;      In   re    Debs. 
158  U.   S.   564,  591,  39   L.   Ed.   1092. 

So  when  the  constitution  of  the  United 
States  declares  in  art.  1,  §  10,  that  the 
states  shall  not  do  certain  things,  this 
declaration  operates  not  only  upon  the 
thirteen  original  states,  but  u'^-ou  all  the 
states  which  have  subsequently  become 
such.  De  Lima  v.  Bidwell,  182  U.  S.  1, 
197.  45  L.  Ed.  1041;  Pollard  v.  Hagan, 
3   How    212,  224.  225,  11   L.   Ed.  565. 

7.  The  constitution  a  comnact.— Chis- 
holm  V.  Georgia  (opinion  of  Jay,  C.  J.), 
2   Dall.   419,  471,    1    L.'  Ed.   440. 

"To  me,  the  constitution  appears,  in 
every  line  of  it,  to  be  a  contract,  which, 
in  legal  lanrjuage.  may  be  denominated 
tripartite.  The  parties  are  the  people,  the 
states,  and  the  United  States.  It  is  rea- 
soning in  a  circle  to  contend  that  it  pro- 
fesses to  be  the  exclusive  act  of  the  peo- 
ple, for  what  have  the  people  done,  but 
to  form  this  compact?  That  the  states 
are  recognized  as  parties  to  it  is  evident 
from  various  passages,  and  particularly 
that  in  which  the  United  States  guaranty 
to  each  state  a  republican  form  of  gov- 
ernment." (Opinion  of  Johnson,  J.) 
Martin  v.  Hunter,  1  Wheat.  304,  373,  4 
L.    Ed.   97. 

8.  The  constitution  a  compromise. — 
Passenger  Cases  (opinion  of  Catron.  J.), 
7    How.    283,   449.    12   L.    Ed.   702. 

The  object  of  one  of  these  compromises 
was  to  secure  as  far  as  possible  the  equal 
power  of  the  states  in  the  councils  of  the 
nation.  To  this  end  the  national  legisla- 
ture was  created  with  two  branches,  in 
one  of  which  the  states  are  represented 
equally  and  in  the  other  according  to  pop- 
ulation. Passenger  Cases  (opinion  of  Ca- 
tron, J.),   7    How.   283,    449,   12   L.    Ed.   702. 
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of  the  majority  must  be  conclusive  as  to  the  adoption  of  the  new  system.^ 

Right  of  Minority  to  Withdraw  from  Country, — But,  in  such  case,  the 
minority  have,  individually,  an  unrestrainable  right  to  remove  with  their  prop- 
erty into  another  country ;  and  a  reasonable  time  for  that  purpose  should  be  al- 
lowed.^" What  is  a  reasonable  time  for  the  departure  of  those  desiring  to 
leave   may  properly  be   left   to   the   determination   of   the   court  and   jury.^^ 

2.  Reason  for  Adoption  of  Federal  Constitution. — Experience  made  the 
fact  known  to  the  people  of  the  United  States  that  they  required  a  national  gov- 
ernment for  national  purposes.  The  separate  governments  of  the  separate 
states,  bound  together  by  the  articles  of  confederation  alone,  were  not  sufficient 
for  the  promotion  of  the  genera!  welfare  of  the  people  in  respect  to  foreign  na- 
tions, or  for  their  complete  protection  as  citizens  of  the  confederate  states.  For 
this  reason,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
tmion,  establish  justice,  insure  domestic  tranquility,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
themselves  and  their  posterity,  ordained  and  established  the  government  of  the 
United  States,  and  defined  its  powers  by  a  constitution,  which  they  adopted  as 
its   fundamental  law,  and  made  its  rule  of  action. ^2 

3.  Feder.\l  Constitution — By  Whom  Adopted. — The  judges  of  the  United 
States  supreme  court  early  divided  in  opinion  upon  the  question  as  to  whether 
the  federal  constitution  was  adopted  by  the  states  or  by  the  people  of  the  United 
States.      The    various    opinions    upon    this    question    are    given    in    the    notes. ^^ 


9.  Right  of  majority  to  adopt  a  consti- 
tution.— Respublica  v.  Chapman,  1  Dall. 
53,  58.  1  L.  Ed.  33;  United  States  v. 
Cruikshank,  92  U.  S.  542.  549.  23  L.  Ed. 
588. 

10.  Right  of  minority  to  withdraw  from 
ccuntry. — Respublica  v.  Chapman,  1  Dall. 
53,  58,  1  L.  Ed.  33. 

As  to  the  right  of  the  persons  so  re- 
moving to  join  a  party  or  nation  at  open 
war  with  the  country  they  are  leaving,  the 
court  said  that  this  was  untrodden  ground, 
but  that  it  was  inclined  to  the  opinion 
that  such  an  act  would  amount  to  treason. 
Respublica  v.  Chapman,  1  Dall.  53,  58,  1 
L.  Ed.  33. 

11.  Reasonable  time  for  departure. — 
Respublica  v.  Chapman.  1  Dall.  53,  58,  1 
L.    Ed.   33. 

12.  Reason  for  adoption  of  federal  con- 
stitution.— United  States  v.  Cruikshank.  92 
U.    S.    542,    549,    23    L.    Ed.    588. 

13.  According  to  the  opinion  of  Judge 
Story,  the  constitution  was  ordained  and  es- 
tablished, not  by  the  states  in  their  sov- 
ereign capacities  nor  was  it  carved  out  of 
existing  state  sovereignties,  nor  was  it 
a  surrender  of  powers  already  existing 
in  state  institutions,  but,  as  the  pre- 
amble declares,  was  ordained  and  estab- 
lished by  "the  people  of  the  United 
States."  Martin  v.  Hunter.  1  Wheat.  304, 
324.  325.  4  L.  Ed.  97.  Accord:  Chisholm 
V.  Georgia.  2  Dall.  419,  471,  1  L.  Ed.  440; 
White  V.  Hart,  13  Wall.  646,  650,  20  L. 
Ed  685.  See,  also,  Downes  v.  Bidwell, 
182    U.   S.   244,   378,  45   L.   Ed.   1088. 

"It  is  remarkable  that  in  establishing  it 
the  people  exercised  their  own  rights,  and 
their  own  proper  sovereignty,  and  con- 
scious of  the  plenitude  of  it,  they  de- 
clared   with    becoming    dignity,    'We,    the 


people  of  the  United  States,  do  ordain  and 
establish  this  constitution.'  Here  we  see 
the  people  acting  as  sovereigns  of  the 
whole  country;  and  in  the  language  of 
sovereignty  establishing  a  constitution  by 
which  it  was  their  will  that  the  state  gov- 
ernments should  be  bound,  and  to  which 
the  state  constitutions  should  be  made  to 
conform."  Chisholm  v.  Georgia,  2  Dall. 
419,  471,  1  L.  Ed.  440. 

See.  however.  Ex  parte  Virginia.  100  U 
S.  339,  346,  25  L.  Ed.  676,  where  it  is  said 
that  every  addition  of  power  to  the  na- 
tional government  involves  a  correspond- 
ing diminution  of  the  governmental 
powers  of  the  states,  and  that  the  national 
government  is  carved  out  of  them. 

Chief  Justice  Marshal  said:  "The  con- 
vention which  framed  the  constitution  was 
indeed  elected  by  the  state  legislatures; 
but  the  instrument  when  it  came  from 
their  hands  was  a  mere  proposal,  without 
obligation,  or  pretensions  to  it.  It  was 
reported  to  tRe  then  existing  congress  of 
the  United  States,  with  a  request  that  it 
might  be  submitted  to  a  convention  of 
delegates  chosen  in  each  state  by  the  peo- 
ple thereof,  under  the  recommendation  of 
its  legislature  for  their  assent  and  ratifica- 
tion. This  mode  of  proceeding  was 
adopted;  and  by  the  convention,  by  con- 
gress, and  by  the  state  legislatures,  the  in- 
strument was  submitted  to  the  people." 
The  people  acted  upon  it  through  con- 
ventions assembled  in  the  respective 
states,  and  it  was  from  these  conventions 
that  the  constitution  derived  its  whole  au- 
thority. The  government  proceeds,  in 
form  and  in  "substance,  directly  from  the 
people.  IMcCulloch  v.  Maryland  (opinion 
of  Marshall,  C.  J.),  4  Wheat.  316.  403, 
405,  4  L.  Ed.  579,  approved  in  In  re  Debs, 
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B.  Amendment— 1.  Power  of  People  to  Amend  Their  Constitutions— 
a.  The  Tichral  Constitution. — The  federal  constitution  makes  express  provision 
for  its  own  amendment,  prescribes  the  method  whereby  amendments  shah  be 
proposed  and  ratified,  and  defines  the  particulars  wherein  it  shall  not  be 
amended. ^^ 

As  to  the  transcendent  power  of  the  people,  as  being  the  depository  of 
the  ultimate  sovereignty  of  the  nation,  to  amend  the  constitution,  aside  from 
the  express  authority  contained  in  article  5,  it  was  said  by  Chief  justice  Mar- 
shall, delivering  the  opinion  of  the  court  in  Cohens  v.  Virginia,  6  Wheat.  264 
389,  5  L.  Ed.  257:  "The  people  made  the  constitution,  and  the'  people  can  un- 
make it.     It  is  the  creature  of  their  will,  and  lives  only  by  their  win."i5     But 


158  U.  S.  564,  578.  39  L.  Ed.  1092;  Kansas 
V.  Colorado.  206  U.  S-  46,  81,  51  L.  Ed. 
956. 

Chief  Justice  Taney  asserts  that:  The 
preamble  of  the  constitution  "sets  forth  by 
whom  it  was  formed,  for  what  purposes, 
and  for  whose  benefit  and  protection.  It 
declares  that  it  is  formed  by  the  people 
of  the  United  States;  that  is  to  say,  by 
those  who  were  members  of  the  different 
political  communities  in  the  several  states; 
and  its  great  object  is  declared  to  be  to 
secure  the  blessings  of  liberty  to  them- 
selves and  their  posterity."  Scott  v.  Sand- 
ford,  19  How.  393,  410,  15  L.  Ed.  691, 
opinion   of  Taney,  C.  J. 

On  the  other  hand,  Mr.  Justice  Bald- 
win, delivering  the  opinion  of  the  court  in 
the  case  of  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  720.  9  L.  Ed.  1233,  states  that: 
The  constitution  was  adopted  by  the 
■states,  "in  their  highest  sovereign  capacity, 
in  the  convention  of  the  people  thereof, 
upon  whom  by  the  revolution  the  prerog- 
ative of  the  crown  and  the  transcendent 
power  of  parliament  devolved,  in  a  plen- 
titude  unimpaired  by  any  act  and  con- 
trollable by  no  authority." 

Mr.  Justice  McLean  asserts  that  it  was 
adopted  by  the  combined  power  of  the 
states  and  the  people.  Thus:  "The  con- 
stitution of  the  United  States  was  formed 
not,  in  my  opinion,  as  some  have  con- 
tended, by  the  people  of  the  United  States, 
nor,  as  others,  by  the  states;  but  by  a 
combined  power,  exercised  by  the  peo- 
ple, through  their  delegates,  limited  in 
their  sanctions,  to  the  resiiective  states. 
Had  the  constitution  emanated  from  the 
people,  and  the  states  had  been  referred 
to,  merely  as  convenient  districts,  by 
which  the  public  expression  could  be  as- 
certained, the  popular  vote  throughout  the 
Union  would  have  been  the  only  rule  for 
the  adoption  of  the  constitution.  This 
course  was  not  pursued;  and  in  this  fact 
it  clearly  appears  that  our  fundamental 
law  was  not  formed,  exclusively,  by  the 
pripi'lar  suffrage  of  the  people.  The  vote 
of  the  people  was  limited  to  the  respec- 
tive states  in  which  they  resided.  So  that 
it  appears,  there  was  an  expression  of 
popular  suffrage  and  state  sanction,  most 
happily  united,  in  the  adoption  of  the 
constitution  of  the  Union."  Worcester t'. 
Georgia,    6    Pet.    515,    569.    8    L.    Ed.    483, 


opinion  of  McLean,  J.  See,  also,  ante, 
"Definition  and  Nature  of  Constitu- 
tions."   I. 

14.  Amendment  of  the  federal  consti- 
tution.—Const.    U.    S.,   Art.   V. 

History  cf  amendments.— "Twelve  ar- 
ticles of  amendment  were  added  to  the 
federal  constitution  soon  after  the  origi- 
nal organization  of  the  government  under 
It  in  1789.  Of  these  all  but  the  last  were 
adopted  so  soon  afterwards  as  to  justify 
the  statement  that  they  were  practically 
contemporaneous  with  the  adoption  of  the 
original;  and  the  twelfth,  adopted  in  1803, 
was  so  nearly  so  as  to  have  become,  like 
all  the  others,  historical,  and  of  another 
age.  But  within  the  last  eight  years 
(prior  to  December,  1872),  three  other 
articles  of  amendment  of  vast  importance 
have  been  added  by  the  voice  of  the  peo- 
ple to  that  now  venerable  instrument." 
Miller,  J.,  delivering  the  opinion  in 
Slaughter-House  Cases,  16  Wall.  36,  67  21 
L.    Ed.    394. 

15.  Amendments;  ultimate  sovereignty 
of  the  people. — This  doctrine  of  ihe 
great  chief  justice  is  only  in  keeping  with 
his  previously  expressed  opinion  in  Mc- 
Culloch  V.  Maryland,  4  Wheat.  316,  403, 
405.  4  L.  Ed.  579.  that  the  constitution 
and  the  government,  in  form  and  in  sub- 
stance, proceed  directly  from  the  people, 
and  not  from  the  states.  It  leads  directly 
to  the  question  whether  or  not  the  whole 
people,  or  a.  majority  thereof,  could  disre- 
gard the  limitation  contained  in  article  5 
and  adopt  an  amendment  depriving  any 
state  of  its  equal  suffrage  in  the  senate, 
without  its  consent.  The  limitation  im- 
posed upon  the  power  of  amendment  in 
this  respect  goes  far  to  support  the  view 
taken  by  Mr.  Justice  Baldwin  (Rhode 
Island  7'.  Massachusetts,  12  Pet.  657,  720, 
9  L.  Ed.  1233),  that  the  constitution  was 
adopted  by  the  states  in  their  highest 
sovereign  capacities.  See,  also,  the  opin- 
ion of  Mr.  Justice  Johnson  in  Martin  v. 
Hunter,  1  Wheat.  304,  373,  4  L.  Kd.  97, 
and  the  language  of, Chief  Justice  Fuller, 
deliveringr  the  majority  opinion  in  Pol- 
lock z'.  Farmers'  Loan,  etc..  Co.  (rehear- 
ing:}, 158  U.  S.  601.  635.  39  L.  Ed.  1108,  in 
which  he  says:  "Except  that  no  state, 
without  its  consent,  can  be  deprived  of  its 
equal  suffrage  in  the  senate,  the  constitu- 
tion   may    be    amended    upon    the    concur- 
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this  supreme  and  irresistible  power  to  make  or  unmake,  resides  only  in  the  whole 
body  of  the  people ;  not  in  any  subdivision  of  them.  The  attempt  of  any  of  the 
parts  to  exercise  it,  is  usurpation,  and  ought  to  be  repelled  by  those  to  whom  the 
people  have  delegated  their  power  of  repelling  it.  The  acknowledged  inability 
of  the  government  to  sustain  itself  against  the  public  will,  and  by  force  or 
otherwise,  to  control  the  whole  nation,  is  no  sound  argument  in  support  of  its 
constitutional  inability  to  preserve  itself  against  a  section  of  the  nation,  acting 
in    opposition    to    the    general    will.^*^ 

b.  Ainendincnt  of  State  Constitutions. — Perhaps  without  exception  the  state 
constitutions  make  provision  for  their  own  amendment ;  but  aside  from  this, 
it  is  held  that,  according  to  the  institutions  of  this  country,  the  sovereignty  in 
every  state  resides  in  the  people,  and  that  they  may  alter  and  change  their  form 
of  government  at  their  own  pleasure. ^^ 

2.  Executive  Approvai,  of  Amendments. — The  negative  or  veto  power  of 
the  president  extends  only  to  ordinary  cases  of  legislation ;  he  has  nothing  to 
do  with  the  proposal  or  adoption  of  amendments  to  the  constitution. ^^ 

C.  Time  of  Taking-  Effect. — The  Constitution  of  the  United  States. — 
The   federal  constitution  took  effect  on  the  first  Wednesday  of  March,   1789. ^^ 

State  Constitutions. — As  to  the  dates  upon  which  various  state  constitu- 
tions and   amendments  thereto   went   into  operation,  see   the   footnotes. 2<^ 


rence  of  two-thirds  of  both  houses,  and 
the  ratification  of  the  legislatures  or  con- 
ventions of  the  several  states,  or  through 
a  federal  convention  when  applied  for  by 
the  legislatures  of  two-thirds  of  the 
states,  and  upon  like  ratification.  The 
ultimate  sovereignty  may  be  thus  called 
into  play  by  a  slow  and  deliberate  proc- 
ess, which  gives  time  for  mere  hvnothesis 
and  opinion  to  exhaust  themselves,  and 
tor  the  sober  second  thought  of  every 
part  of  the  country  to  be  asserted."  In 
whatever  light  it  is  viewed,  it  would  seem 
that  such  an  amendment,  or  any  amend- 
ment, adopted  in  any  manner  other  than 
that  prescribed  in  article  5,  would  be,  not 
a  constitutional,  but  a  revolutionary  pro- 
ceeding. See.  also,  post,  "G<Mierally;  Ulti- 
mate  Sovereignty,"   IV,  B,  1. 

16.  Supreme  power  resides  only  in  the 
whole  bodv  of  the  people. — ^Tarshal,  C. 
T..  delivering  the  opinion  in  Cohens  v. 
Virginia,  6  Wheat.  264,  389,  5  L    Ed.  257. 

17.  Amendment  of  state  constitutions. 
—Luther  v.  Borden,  7  How.  1,  47,  12  L. 
Ed.  581.  See,  also,  post,  "Generally;  Ulti- 
mate   Sovereignty,"    IV,   B,   1. 

18.  Executive  approval  of  amendments. 
— Hollingsworth  v.  Virginia.  3  Dall  378, 
381.  1  L.  Ed.  644,  note,  holding  tha^  the 
eleventh  amendment  was  lawfully  adopted, 
although  not  submitted  to  the  president 
for    his    approval. 

19.  Time  of  taking  effect;  federal  con- 
stitution.— Owings  t\  Speed,  5  Wheat.  4^0, 
422,  5  L.  Ed.  124:  Ex  parte  McNiel,  7  3 
Wall.  236,  241,  20  L.   Ed.   624. 

The  present  constitution  of  the  United 
States  did  not  commence  its  operation, 
until  the  first  Wednesday  in  March,  1789. 
In  September.  1787,  the  constitutional 
convention,  having  completed  its  wcrk, 
resolved  that  the  constitution  should  oe 
laid  before  the  congress  of  the  United 
States,   to   b«   submitted  by  that  body   to 


the  conventions  of  the  several  states,  to- 
be  convened  by  their  respective  state  leg- 
islatures. The  convention  also  expressed 
the  opinion  that  as  soon  as  the  constitu- 
tion should  be  ratified  by  the  conventions 
of  nine  states,  congress  should  fix  a  day 
on  which  electors  should  be  appointed  by 
the  states,  a  day  on  which  the  electors 
should  assemble  to  vote  for  president  and 
vice  president,  "and  the  time  and  place 
for  commencing  proceedings  under  this 
constitution."  The  conventions  of  nine 
states  having  adopted  the  constitution, 
congress,  in  September  or  October,  1788,. 
passed  a  resolution,  in  conformity  with 
the  opinions  expressed  by  the  convention, 
and  appointed  the  first  Wednesday  in 
March.  17S9,  as  the  day,  and  the  then 
seat  of  congress  as  the  place,  "for  com- 
mencing proceedings  under  the  constitu- 
tion." Both  governments  could  not  exist 
at  the  same  time,  and  the  new  govern- 
ment did  not  commence  until  the  old  gov- 
ernment had  expired.  It  is  apparent, 
therefore,  that  under  the  constitution  the 
government  did  not  commence  imme- 
diately upon  its  ratification  by  the  ninth 
state;  ff^r  these  ratifications  were  to  be  re- 
ported to  the  then  congress,  whose  con- 
tinuins?  existence  was  recognized  by  the 
convention,  and  who  were  requested  to 
cont'nue  to  exercise  their  powers  for  the 
purpose  of  bringing  the  new  government 
into  operation.  In  fact,  congress  did  con- 
tinue to  act  as  a  government,  until  it 
dissolved  on  the  first  of  November,  by 
the  successive  disappearance  of  its  mem- 
bers; but  it  existed  potentially  until  the 
2d  of  March,  the  day  preceding  that  on 
which  the  members  of  the  new  congress 
were  directed  to  assemble.  Owings  v. 
Speed.  5  Wheat.  420.  422.  5  L.  Ed.   124. 

20.  Illinois  constitution  of  1870;  pro- 
visi-^n  relating  to  municipal  subscriptions. 
— The  section  of  the   Illinois  constitution 
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Fractions  of  a  Day— When  Noticed.— When  necessary  to  determine  con- 
flicting riglits,  and  to  prevent  injustice,  the  courts  will  take  into  consideration 
the  fractions  of  a  day,  and  determine,  if  possible,  the  very  hour  of  a  particular 
day   at    which   a   constitutional   amendment   went    into   operation. 21 


adopted  in  1870,  relating  to  "municipal  sub- 
scriptions to  raih-oads  or  private  corpora- 
tions," took  effect  on  the  2d  of  July,  1870, 
tic  day  the  people  voted  for  its  adoption. 
Wad?  V.  Walnut.  105  U.  S.  1,  2,  26  L. 
Ed.    1027. 

The  constitution  of  Texas. — The  con- 
stitution of  Texas,  adopted  upon  its  ad- 
mission into  the  Union,  became  opera- 
tive immediately  upon  its  ratification  by 
the  people;  and  the  laws  of  the  United 
States  were  extended  over  and  became 
effective  within  the  state  of  Texas  from 
the  day  of  its  admission  into  the  Union, 
December  29,  1845.  Benner  v.  Porter.  9 
How.  235,  13  L.  Ed.  119;  Calkin  v.  Cocke, 
14  How.  227,  236,  14  L.  Ed.  398;  Texas  V. 
White,   7   Wall.   700,   722.   19   L.    Ed.   227. 

The  first  section  of  the  thirteenth  ar- 
ticle of  the  constitution  of  Texas  provided 
"that  all  process  which  shall  be  issued  in 
the  name  of  the  republic  of  Texas,  prior 
to  the  organization  of  the  state  govern- 
ment under  this  constitution  shall  be  as 
valid  as  if  issued  in  the  name  of  the  state 
of  Texas."  The  second  section  of  the 
same  article  provided  that  "all  criminal 
prosecutions  or  penal  actions,  which  shall 
have  arisen  prior  to  the  organization  of 
the  state  government  under  this  constitu- 
tion, in  any  of  the  courts  of  the  republic 
of  Texas  shall  be  prosecuted  to  judgment 
and  execution  in  the  name  of  the  state." 
The  sixth  section  of  the  same  article  pro- 
vided that,  upon  its  appearing  that  a  ma- 
jority of  the  votes  of  the  people  given  were 
for  the  adoption  of  the  constitution,  "it 
shall  be  the  duty  of  the  president  (of  the 
republic  of  Texas),  to  make  proclamation 
of  the  fact,  and  thenceforth  this  constitu- 
tion shall  be  ordained  and  established  as 
the  constitution  of  the  state,  t^  go  into 
operation,  and  be  of  force  and  effect,  from 
and  after  the  organization  of  the  state 
government."  The  tenth  section  of  the 
same  article  declared,  "that  the  law  of  the 
republic  relative  to  the  duties  of  officers, 
both  civil  and  military,  of  the  same,  shall 
remain  in  full  force,  and  the  duties  of  the 
several  officers  shall  be  performed  in  con- 
formity with  the  existing  laws,  until  the 
organization  of  the  .government  of  the 
state  under  this  constitution,  or  until  the 
first  day  of  the  meeting  of  the  legislature." 
It  was  held  that  the  foregoing  provisions 
of  the  state  constitution  did  not  operate 
to  postpone  the  period  of  the  admission 
of  Texas  into  the  Union  to  the  time  of 
the  first  meeting  of  the  legislature  of 
the  state  and  the  organization  of  the  gov- 
ernment under  the  constitution,  or  to 
postpone  the  operation  of  the  laws  of  the 
Union  over  the  state  of  Texas,  until  that 
period;    that    these    several    provisions    in 


the  constitution  were  designed  and  in- 
tended to  effect  the  organization  of  a  gov- 
ernment at  once,  on  the  adoption  of  the 
constitution  by  the  people,  and  thereby  to 
avoid  an  interregnum  between  the  abro- 
gation of  the  old  and  the  erection  of  the 
new  system,  and  until  the  legislative  body 
could  meet,  and  put  the  government  in 
operation  in  conformity  with  the  require- 
ments of  the  organic  law.  Calkin  v. 
Cocke.  14  How.  227,  236,  237,  14  L.  Ed. 
.398. 

Constitution  of  Pennsylvania. — Upon 
an  indictment  for  treason  it  was  objected 
that  the  state  government  (in  Pennsyl- 
vania) could  not  be  said  to  have  been  es- 
tablished until  there  was  a  meeting  of  all 
its  parts,  and  that  as  the  executive  coun- 
cil did  not  meet  until  the  4th  of  March, 
1777,  the  state  was,  until  that  time,  in- 
capable of  affording  protection,  and  there- 
fore, was  not  entitled  to  allegiance,  prior 
to  that  date.  It  was  held  that  before  the 
meeting  of  the  council,  in  March,  1777,  all 
its  members  were  chosen  and  the  legisla- 
ture was  completely  organized,  and  that 
allegiance  being  naturally  due  to  such  a 
power,  the  crime  of  high  treason  might 
have  been  committed  by  a  subject  of  the 
commonwealth  from  the  moment  of  the 
creation  of  such  body.  Respublica  v. 
Chapman,   1   Dall.   53,   57,  1   L-   Ed.   33. 

21.  Fractions  of  a  day — When  noticed. 
— Louisville  v.  Savings  Bank.  104  U.  S. 
469.   473,   26    L.    Ed.    775. 

Thus  the  provision  of  the  Illinois  con- 
stitution of  1870.  containing  the  prohibi- 
tion against  municipal  subscriptions  or 
donations  in  aid  of  railroad  companies, 
was,  by  the  schedule  thereof,  to  take  effect 
and  become  operative  from  the  time  it 
should  be  adopted  by  a. popular  vote.  This 
vote  was  held  upon  the  second  day  of 
July,  1870,  the  polls  remaining  open  until 
sunset  that  day.  Whether  or  not  a  munic- 
ipal subscription  in  aid  of  a  railroad  com- 
pany, voted  upon  the  same  day,  was 
avoided  by  this  provision  or  not,  de- 
pended upon  whether  or  not  the  consti- 
tutional provision  became  operative  be- 
fore the  vote  upon  the  subscription  was 
had.  It  was  not  definitely  shown  the  ex- 
act moment  when  the  township  voted  in 
favor  of  the  bonds,  but  it  was  shown  that 
the  town  meeting  was  held  at  nine  o'clock 
in  the  forenoon,  and  that  only  fifty-four 
votes  were  cast,  of  which  fifty-two  were 
in  favor  of  the  issue.  It  was  held,  that 
as  the  constitutional  provision  could  not 
have  become  operative  before  the  closing 
of  the  polls  at  sunset,  it  might  fairly  be 
presumed  that  the  township  had  in  fact 
voted  for  issuing  the  bonds  before  the 
close  of  the  general  election,  and  that  the 
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III.     Construction  of  Constitutions. 

A.  By  Whom  Construed— 1.  The  Federal  Constitution. — It  is  the 
ri<^ht  and  the  duty  of  the  national  government  to  have  its  constitution  and  law^s 
interpreted  and  appHed  by  its  own  judicial  tribunals.  In  cases  arising  under 
them,  properly  brought  before  it,  the  federal  supreme  court  is  the  final  arbiter.22 
The  construction  given  by  the  supreme  court  of  the  United  States  to  the  con- 
stitution and  laws  of  the  United  States,  is  binding  on  all  the  courts,  both  state 
and   federal,  and   is  received  by  all  as  the  true  construction. ^3     But  while  the 


bonds  were  therefore  valid.  Louisville  v. 
Savings  Bank,  104  U.  S.  469,  473,  26  L.  Ed. 
775. 

22.  Federal  constitution;  by  whom  con- 
strued.—United  States  V.  Peters,  5  Cranch 
115,  135,  141.  3  L.  Ed.  53;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  415.  5  L.  Ed.  257; 
Davis  V.  Packard.  8  Pet.  312,  323,  8  L.  Ed. 
957;  Dodge  v.  Woolsey,  18  How.  331,  15 
L.  Ed.  401;  Ableman  v.  Booth.  21  How. 
506  517.  16  L.  Ed.  169;  Mayor  v.  Cooper, 
6  Wall.  247,  253.  18  L.  Ed.  851;  Tarble's 
Case  13  Wall.  397,  20  L.  Ed.  597;  In  re 
Ayer's,  123  U.  S.  443,  507.  31  L.  Ed.  216; 
Haddock  v.  Haddock.  201  U.  S.  562,  585, 
50  L.  Ed.  867.  See,  also,  the  title 
COURTS. 

23.  Same.— Elmendorf  v.  Taylor,  10 
Wheat  152,  160.  6  L.  Ed.  289;  Mayor  v. 
Cooper  6  Wall.  247,  253.  18  L.  Ed.  851. 
See.   also,  the   title   COURTS. 

"The  propriety  of  intrusting  the  con- 
struction of  the  constitution  and  laws 
made  in  pursuance  thereof  to  the  judiciary 
of  the  Union,  has  not,  we  believe,  as  yet. 
been  drawn  in  question.  It  seems  to  be 
»  corollary  from  this  political  axiom,  that 
the  federal  courts  should  either  possess 
exclusive  jurisdiction  in  such  cases,  or  a 
power  to  revise  the  judgment  rendered  in 
them  by  the  state  tribunals."  Marshall, 
C  J  delivering  the  opinion  in  Cohens  v. 
Virginia,  6  Wheat.  264,   415,   5   L.   Ed.   257. 

"We  think,  that  in  a  government,  ac- 
knowledgedlv  supreme,  with  respect  to  ob- 
jects of  vital  interest  to  the  nation,  there 
is  nothing  inconsistent  with  sound  rea- 
son, nothing  incompatible  with  the  nature 
of  government,  in  making  all  its  depart- 
ments supreme,  so  far  as  respects  those 
objects,  and  so  far  as  is  necessary  to  their 
attainment.  The  exercise  of  the  appel- 
late power  over  those  judgments  of  the 
state  tribnnals  which  may  contravene  the 
constitution  or  laws  of  the  United  States, 
is.  we  believe,  essential  to  the  attainment 
of  those  objects."  Marshall.  C.  J.,  de- 
livering the  opinion  in  Cohens  7'.  Virginia. 
6  Wheat.   264.   414.   415,   5    L.    Ed.   257. 

"The  importance  of  preserving  uni- 
formity in  the  construction  of  the  consti- 
tution, laws  and  treaties  of  the  United 
States,  must  be  felt  by  all;  and  the  im- 
practicability of  maintaining  this  uniform- 
ity unless  the  power  of  supervising  all 
iud"-inents  in  which  the  constitution,  laws 
or  treaties  of  the  United  States  may  be 
drawn  in  question,  be  vested  in  some 
single   tribunal,   is    too    apparent   for   con- 


troversy. The  people  of  the  United  States 
have  vested  that  power  in  the  federal  su- 
preme court  and  its  highest  duty  is  to  ex- 
ercise it  with  fidelity."  Davis  v.  Packard. 
8  Pet.  312,  323,  8   L.   Ed.  957. 

The  supremacy  conferred  upon  the  fed- 
eral government  could  not  peacefully  be 
maintained,  unless  it  was  clothed  with  ju- 
dicial power,  equally  paramount  in  au- 
thority to  carry  it  into  execution;  for  if 
left  to  the  courts  of  justice  of  the  several 
states,  conflicting  decisions  would  'un- 
avoidably take  place.  For  this  reason  the 
federal  supreme  court  was  made  the  su- 
preme arbiter  upon  all  questions  which 
arise  under  the  constitution  and  laws  and 
treaties  of  the  United  States,  whether 
such  questions  originate  in  a  state  court 
or  a  court  of  the  United  States.  Ableman 
V.  Booth,  21  How.  506,  517,  16  L.  Ed. 
169. 

That  the  state  courts  are  supreme  over 
the  courts  of  the  United  States,  in  cases 
arising  under  the  constitution  and  laws  of 
the  United  States,  or  that  they  can  inter- 
fere with,  or  exercise  any  jurisdiction 
over  the  proceedings  and  judgments  of  a 
federal  court,  is  a  proposition  which  can- 
not be  maintained.  On  the  other  hand, 
federal  courts,  within  their  sphere  of  ac- 
tion, are  as  far  beyond  the  reach  of  the 
jurisdiction  of  the  state  courts  and  state 
process  as  though  they  were  tribunals  of 
another  state.  Ableman  v.  Booth,  21 
How  506.  513,  516,  16  L.  Ed.  169;  Tarble's 
Case,  13  Wall.  397.  20  L.  Ed.  597. 

The  federal  supreme  court  is  the  ulti- 
mate tribunal,  erected  by  the  constitu- 
tion, to  determine  whether  laws  enacted 
by  congress,  or  by  state  legislatures,  or 
decisions  of  state  courts  are  in  conflict 
with  the  constitution  and  laws  of  the 
United  States.  Dodge  v.  Woolsey,  18 
How.  331,  15  E.  Ed.  401.  See.  also,  the 
title  COURTS.  And  see  post.  "Suprem- 
acy in  Case  of  Conflict  between  State  and 
Federal  Powers,"  VI.  D,  3,  c,  (6).  (b), 
(hhV 

Same;  contrary,  viewed  by  supreme 
court  of  Pennsylvania. — Speaking  of  the 
relation  of  the  states  to  the  United  States, 
and  of  the  division  of  powers  between  the 
state  and  federal  governments.  Chief  Jus- 
tice McKean.  of  the  •  supreme  court  of 
Pennsylvania,  says:  "Should  there  beany 
defcct'in  this  form  of  government,  or  any 
collision  occur,  it  cannot  be  remedied  by 
the  sole  act  of  the  congress  or  of  a  state; 
the   people   must   be    resorted   to,    for    en- 
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United  States  supreme  court  may  not  avoid  the  duty  of  interpreting  for  itself 
the  constitution  of  the  United  States,  yet,  in  view  of  the  persuasive  force  that 
would  resuh  if  an  overwhelming  line  of  state  decisions  held  an  asserted  doctrine 
it  would  give  them  due  consideration.-^  ' 

2.  Stati;  Constitutions.— It  is  the  province  of  the  supreme  court  of  a  state 
to  construe  its  own  constitution  and  laws.^s  Questions  arising  under  the  pro- 
visions of  a  state  constitution  are  finally  settlecTby  the  decision  of  the  court  of 
last  resort  in  the  state,  and  cannot  be  reviewed  by  the  supreme  court  of  the 


largement  or  modification.  If  a  state 
should  differ  with  the  United  States  about 
the  construction  of  them,  there  is  no  com- 
mon umpire  but  the  people,  who  should 
adjust  the  affair  by  making  amendments 
in  the  constitutional  way,  or  suffer  from 
the  defect.  In  such  a  case,  the  constitu- 
tion of  the  United  States  is  federal;  it  is 
a  league  or  treaty,  made  by  the  individ- 
ual states,  as  one  party,  and  all  the  states, 
as  another  party.  When  two  nations  dif- 
fer about  the  meaning  of  any  clause,  sen- 
tence or  word  in  a  treaty,  neither  has  an 
exclusive  right  to  decide  it;  they  endeavor 
to  adjust  the  matter  by  negotiation,  but  if 
it  cannot  be  thus  accomplished,  each  has 
a  right  to  retain  its  own  interpretation, 
until  a  reference  be  had  to  the  mediation 
of  other  nations,  an  arbitration,  or  the 
fate  of  war.  There  is  no  provision  in  the 
constitution,  that  in  such  a  case  the  judges 
of  the  supreme  court  of  the  United  States 
shall  control  and  be  conclusive;  neither 
can  the  congress  by  a  law  confer  that 
power.  There  appears  to  be  a  defect  in 
this  matter,  it  is  a  casus  omissus,  which 
ought  in  some  way  to  be  remedied.  Per- 
haps the  vice  president  and  senate  of  the 
United  States;  or  commissioners  ap- 
pointed, say  one  by  each  state,  would  be 
a  more  proper  tribunal  than  the  supreme 
court.  Be  that  as  it  may  I  rather  think 
the  remedy  must  be  found  in  an  amend- 
ment of  the  constitution."  Respublica  v. 
Cobbett  (Supt.  Ct.  Pa.),  3  Dall.  467,  473, 
1    L.    Kd.    683. 

24.  Same;  influence  of  state  decisions. — 
Haddock  v.  Haddock,  201  U.  S.  562,  58.5, 
50  L.  Ed.  867.  See,  also,  the  title 
COURTS. 

25.  State  constitutions;  by  whom  con- 
strued.— Jefferson  Branch  Bank  7<.  Skelly, 
1  Black  436,  17  L.  Ed.  173;  Town  of 
South  Ottawa  v.  Perkins,  94  U.  S.  260, 
267,  24  L.  Ed.  154;  Boyd  v.  Alabama,  94 
U.  S.  645.  649.  24  L.  Ed.  302;  Columbus 
Southern  R.  Co.  v.  Wright,  151  U.  S. 
470,  475,  38  L.  Ed.  238;  Bryan  V.  Board 
of  Education,  151  U.  S.  639,  650,  38  L.  Ed. 
297;  Montana  Co.  v.  St.  Louis  Min.,  etc., 
Co.,  152  U.  S.  160,  165.  38  L.  Ed.  398; 
Marchant  v.  Pennsylvania  T?.  Co..  153  U. 
S  3«0  385.  38  L.  Ed.  751;  Pittsburg,  etc., 
R.  Co.  V.  Backus.  154  U.  S.  421,  425,  38 
L  Ed  1031;  Fallbrook  Irrigation  District 
Z'  Bradley,  164  U.  S.  112,  41  L.  Ed.  369; 
Brown  7'.  New  Jersey,  175  U.  S.  172,  44 
L.  Ed.  119;  Wilson  v.  Standefer,  184  U. 
S.    399,    412,    46    L-    Ed.    612;    Howard    V. 


Flemmg,  191  U.  S.  126,  48  L.  Ed.  121-  Citi- 
zens' Bank  v.  Parker.  192  U.  S.  73.  86,  48 
L.  Ed.  346;  West  v.  Louisiana,  194  u'  S 
258,  261,  48  L.  Ed.  965;  Carfer  v.  Caldwell" 
200  U.  S.  293,  297,  50  L.  Ed.  488;  Mon- 
tana V.  Rice,  204  U.  S.  291,  301,  51  L.  Ed. 
490;  Barrington  v.  Missouri,  205  U  S 
483,  486.  51  L-  Ed.  890.  See.  also,  the 
titles  APPEAL  AND  ERROR  vol  1 
p.    469;    COURTS. 

Kentucky  constitution;  long  and  short 
haul  clause.— Whether  §  218  of  the  con- 
stitution of  Kentucky,  being  a  copy  of  the 
long  and  short  haul  provision  of  the  In- 
terstate Commerce  Act,  is  to  be  given  the 
same  construction  as  that  which  the  fed- 
eral courts  had  previously  given  to  the 
same  provision  of  the  Interstate  Com- 
merce Act,  is  a  question  for  the  state 
court;  and  that  court  having  decided  that, 
in  adopting  the  provision,  the  constitu- 
tional convention  did  not  adopt  the  pre- 
vious construction  thereof,  its  decision  is 
binding  upon  the  federal  supreme  court. 
Louisville,  etc.,  R.  Co.  v.  Kentucky.  183 
U.   S.    503.  508,  46   L.   Ed.  298. 

Right  of  confrontation;  whether  evi- 
dence was  admitted  in  violation  of  state 
constitutional  provision. — "Where  the 
state  supreme  court  held  that  the  trial 
court  m  admittinor  the  testimony  did  not 
commit  error,  this  notwithstanding  the 
constitution  of  the  state  provided  that  no 
person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  case,  its  rul- 
ing upon  that  proposition  is  not  subject 
to  review  in  this  court."  Barrington  v. 
Missouri,  205  U.  S.  483,  486,  51  L.  Ed. 
890. 

".^.nd  if.  as  derided,  the  admission  of 
this  testimonv  did  not  violate  the  right' 
of  the  plaintiff  in  error  under  the  const' - 
tution  and  laws  of  the  state  of  Missouri, 
the  record  affords  no  basis  for  hollaing 
that  he  was  not  awarded  due  process  of 
law."  Barrington  v.  Missouri.  205  U.  S. 
483,  486,  51  L.  Ed.  890:  Howard  v.  Flem- 
ing.  191   U.   S.   126.  48   L.   Ed.   121. 

"Whether  the  state  court  erred  in  its 
construction  of  the  state  constitution  and 
statutes  and  the  common  law  on  the  sub- 
ject of  reading  depositions  of  witnesses, 
is  not  a  federal  question.  We  are  bound 
bv  the  construction  which  the  state  court 
gives  to  its  own  constitution  and  statutes 
and  to  the  law  which  may  obtain  in  the 
state,  under  circumstances  such  as  those 
existing  herein.  Among  many  of  the  cases 
to   that   effect,   see   Brown   v.   New  Jersey, 
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United  States,^^  unless  they  come  in  conflict  with  the  constitution,  laws  or 
treaties  of  the  United  States,  or  involve  some  question  of  commercial  or  general 
law.2"     That  court  has  no  authority,  on  a  writ  of  error  to  a  state  court,  to  de- 


175  U.  S.  172,  44  L.  Ed.  119."  West  v. 
Louisiana,  194  U.  S.  258,  261,  48  L.  Ed. 
965. 

26.  State  decisions  followed  by  federal 
courts.— Walker  v.  Sauvinet,  92  U.  S.  90, 
92,  23  L.  Ed.  678.  See.  also,  the  title 
APPEAL  AND  ERROR,  vol.  i,  pp.  469, 
736.  And  see  the  authorities  cited  in  the 
preceding   note. 

"The  construction  uniformly  given  to 
the  constitution  of  a  state  by  its  highest 
court  is  binding  on  the  courts  of  the 
United  States  as  a  rule  of  decision." 
Ohio  Life  Ins.,  etc.,  Co.  v.  Debolt,  16 
How.  416,  431,  14  L.  Ed.  997;  Oilman  v. 
Sheboygan,  2  Black  510.  518,  17  L.  Ed. 
305;  Leffingwell  v.  Warren,  2  Black  599, 
17  L.  Ed.  261;  Randall  v.  Brigham,  7  Wall. 
523  19  L.  Ed.  285;  Township  of  Elmwood 
V.  Marcy,  92  U.  S.  289,  23  L.  Ed.  710; 
Supervisors  v.  Post,  94  U.  S.  260,  24  L. 
Ed.  154;  Post  V.  Supervisors,  105  U.  S. 
667  669,  26  L.  Ed.  1204.  See.  also,  the 
title    COURTS. 

A  construction  of  a  state  constitution 
made  by  the  highest  state  court  very 
soon  after  the  constitution  was  formed, 
acquiesced  in  by  the  people  of  the  state 
for  nearly  thirty  years.  and_  repeatedly 
confirmed  by  subsequent  judicial  decisions 
of  the  highest  state  court,  will  be  adopted 
bv  the  court  of  the  United  States.  Web- 
ster V.  Cooper,  14  How.  488,  504,  14  L.  Ed. 
510.  Accord;  McKeen  v.  Delancy,  5 
Cranch  22.  3  L.  Ed.  25:  Po1k  v.  Wendall, 
9  Cranch  87,  3  L.  Ed.  665;  Shelby  v.  Guy, 

11  Wheat.  361,  6  L.  Ed.  405;  Gardner  v. 
Collins,  2  Pet.  58,  7  L.  Ed.  347;  Green 
V.  Neal,  6  Pet.  291,  8  L.  Ed.  402. 

Where  no  federal  question  is  involved, 
the  United  States  supre-ri?  court  will  fol- 
low the  construction  which  has  been  uni- 
formly given  to  the  constitution  or  the 
law«  of  a  state  bv  its  -hiehest  court.  P^lk 
V.  Wendall,  9  Cranch  87.  3  L.  Ed.  665;  El- 
mendorf  v.  Taylor,  10  Wheat.  152,  6  L. 
Ed.  289;  Green  v.  Neal.  6  Pet.  291,  8  L. 
Ed.  402;  Nesmith  v.  Sheldon,  7  How.  812. 

12  L.  Ed.  925;  Sumner  r.  Hicks,  2  Black 
532.  17  L.  Ed.  355;  Leffingwell  v.  Warren, 
2  Black  599;  17  L.  Ed.  261;  Olcott  v.  The 
Supervisors.  16  WpH.  678.  21  L.  Ed.  382; 
Walker  v.  State  Harbor  Comm'rs,  17 
Wall.  648,  21  L.  Ed.  744;  State  Railroad 
Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663; 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
25  L.  Ed.  544.  Sf^o.  a]';o.  the  title  AP- 
PEAL AND  ERROR,  vol.  i,  p.  736. 

And  where  a  state  decision  construing 
a  provision  of  the  state  constitution  was 
decided  before,  but  not  reported  until 
after,  a  decision  of  the  federal  supreme 
court  giving  the  same  provision  a  con- 
trary construction,  it  was  held,  when  the 
question  again  came  before  the  federal 
supreme    court,   that   it   would   reverse   its 


own  decision  and  follow  that  of  the  state 
court,  the  latter  having  been  consistently 
adhered  to  by  the  state  court  and  having 
become  a  rule  of  property  in  the-  state. 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
25  L.  Ed.  544,  overruling  Town  of  Con- 
cord V.  Portsmouth  Sav.  Bank,  92  U.  S. 
625,  23  L.  Ed.  628,  and  distinguishing 
Groves  v.  Slaughter,  15  Pet.  449,  10  L. 
Ed.  800,  and  Rowan  v.  Runnels,  5  How. 
134.    12    L.    Ed.    85. 

The  federal  supreme  court  follows  the 
decision  of  the  supreme  court  of  Geor- 
gia, that  authority  to  grant  the  franchise 
of  establishing  and  maintaining  a  toll 
bridge  over  a  river  where  such  river 
crosses  a  public  highway  in  that  state  is 
vested  solely  in  the  legislature,  and  may 
be  exercised  by  it,  or  be  committed  to 
such  agencies  as  it  may  select.  Wright 
V.  Xagle.  101  U.  S.  791,  25  L.  Ed.  921. 

Exception  where  rights  have  accrued 
under  the  earlier  decisions. — But  when  the 
highest  court  of  a  state  has  given  differ- 
ent constructions  to  its  constitutions  and 
laws,  at  different  times,  and  rights  have 
been  acquired  under  the  former  construc- 
tions, the  federal  supreme  court  will  fol- 
low the  first  and  disregard  the  latter. 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
52,  25  L.  Ed.  544;  Livingston  County  v. 
Darlington,  101  U.  S.  407.  415,  25  L.'Ed. 
■1015;  Douglass  v.  Pike  County,  101  U.  S. 
677,  25  L.  Ed.  968.  See,  also,  the  titles 
COURTS;  IMPAIRMENT  OF  OBLI- 
GATION  OF  CONTRACTS. 

Exception  where  question  involves  the 
existence  of  a  contract  claimed  to  be  im- 
p3-:ref^_«iec  the  titles  APPEAL  AND 
ERROR,  vol.  1,  p.  703,  et  seq.;  COURTS; 
IMPAIR^^FXT  OF  OBLIGATION  OF 
CONTRACTS. 

27.  Same;  construction  of  state  court 
not  conclusive,  when. — Polk  v.  Wendall, 
9  Cranch  87.  3  L.  Ed.  665:  Elmendorf  v. 
Taylor,  10  Wheat.  152,  160,  6  L.  Ed.  289; 
Green  T-.'Neal,  6  Pet.  291.  8  L.  Ed.  402; 
Nesmith  v.  Sheldon,  7  How.  812.  12  L. 
Ed.  925;  Sumner  v.  Hicks,  2  Black  532,  17 
L.  Fd.  355;  Leffingwell  v.  Warren,  2 
Black  599,  17  L.  Ed. -261;  Olcott  v.  The 
S"p'"rvisors,  16  Wall.  678.  21  L.  Ed.  382; 
Walker  v.  State  Harbor  Comm'rs,  17 
Wall.  648,  21  L.  Ed.  744;  State  Railroad 
Tax  Cases,  92  U.  S.  575.  23  L.  Ed.  663; 
Fairfield  v.  Gallatin  County.  100  U.  S. 
47,  25  L.  Ed.  544;  Norton  v.  Shelby 
County,  118  U.  S.  425,  439,  30  L.  Ed.  178; 
Gormley  v.  Clark,  134  U.  S.  338,  348.  33 
L  Ed  909.  See,  also,  the  titles  APPEAL 
AND  ERROR,  vol.  1,  p.  736;  COURTS. 
While  it  is  true  that  the  federal  courts 
as  a  rule  follow  the  state  decisions  con- 
struing the  state  constitution  and  laws, 
this  is  not  true  where  the  state  decision, 
holding  an  act  of  the  state  legislature  to 
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clare  a  state  law  void,  on  account  of  its  collision  with  a  state  constitution. 28 
Whether  the  legislature  of  a  state  has  authority  under  the  constitution  of  the 
state  to  pass  a  particular  statute,  what  is  the  true  interpretation  of  any  statute 
passed  by  it  for  a  purpose  specified,  and  what  acts  will  be  justified  under  the 
statute,  are  matters  which  lie  exclusively  within  the  determination  of  the  high- 
est  court  of   the   state. ^^^ 


be  unconstitutional,  is  based,  not  upon 
any  construction  of  the  state  constitu- 
tion, but  upon  the  general  principle  that 
a  stated  purpose  for  which  taxation  was 
authorized  is  not  public  in  its  nature,  as 
that  taxation,  for  the  purpose  of  supply- 
ing municipal  aid  to  a  railroad  company  is 
for  a  private  purpose  and  therefore  un- 
constitutional. Olcott  V.  The  Supervis- 
ors,  16  Wall.  678,  689,  21  L.   Ed.  382. 

28.  That  state  law  is  in  conflict  with, 
constitution  of  state. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  736.  See, 
also,   the   title    COURTS. 

29.  Same. — Aicardi  v.  State,  19  Wall. 
635.  22   L.   Ed.   215. 

Statute  alleged  to  contravene  state  con- 
stitution.— The  United  States  supreme 
court  has  no  jurisdiction  to  determine  that 
any  law  of  a  state  legislature  alleged  to 
be  contrary  to  the  constitution  of  such 
state,  is  void;  the  state  courts  are  the 
proper  tribunals  to  decide  whether  an  act 
of  legislature  is  in  accordance  with  the 
state  constitution.  Calder  v.  Bull,  3  Dall. 
386.  392,  1  L.  Ed.  648;  Yonng  v.  Bank,  4 
Cranch  384,  391,  2  L-  Ed.  655;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  655, 
4  L.  Ed.  629;  Houston  ;'.  Afoore,  5  Wheat. 
1,  33,  5  L.  Ed.  19;  Town  of  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  268,  24  L.  Ed. 
154;  Railroad  Co.  7/.  Georgia,  98  U.  S. 
359.  366,  25  L.  Ed.  185;  Post  V.  Super- 
visors, 105  U.  S.  667.  26  L.  Ed.  1204;  Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  440, 
30  L.  Ed.  178;  Baldwin  v.  Kansas,  129  U. 
S.  52,  57,  32  L.  Ed.  640;  In  re  Duncan,  139 
U.  S.  449,  462,  35  L.  Ed.  219;  Leeper  v. 
Texas,  139  U.  S.  462.  35  L.  Ed.  225;  Davis 
V.   Texas.    139   U.    S.   651,   35    L.    Ed.   300. 

Thus,  where  the  constitution  of  a  state 
declares  that  private  property  shall  not 
be  taken  for  public  uses  without  just 
compensation,  and  it  is  alleged  that  the 
highest  court  of  the  state  has  sustained  a 
law  which  violates  this  constitutional  pro- 
vision, the  federal  supreme  court  has  no 
jurisdiction  to  review  that  decision.  With- 
ers V.  Buckley,  20  How.  84,  15  L.  Ed. 
816. 

The  question  whether  a  defendant  was 
a  manufacturer  within  the  meaning  f  the 
Louisiana  constitution  was  one  dependent 
upon  the  construction  of  that  constitu- 
tion, and  the  interpretation  given  to  it  by 
the  state  supreme  court,  raising  as  it  does 
no  question  of  contract,  is  obligatory 
upon  the  federal  court.  .American  Sugar 
Refining  Co.  7'.  Louisiana,  179  U.  S.  89, 
91.    45    L.    Ed.    102. 

".A.S  it  is  the  constitution  of  that  state 
that   we   are  called  on  to  construe,  these   de- 
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cisions  of  her  supreme  court,  that  over- 
flowing land  by  means  of  a  dam  across  a 
stream  is  taking  private  property,  within 
the  meaning  of  that  instrument,  are  of 
special  weight  if  not  conclusive  on  us." 
Pumpelly  v.  Green  Bay  Co.,  13  Wall  166, 
180,  20  L.   Ed.  557. 

Where  the  state  courts  have  decided 
that  the  statutes  of  the  state  authorizing 
municipal  subscriptions  and  bond  issues 
in  aid  of  railway  enterprises  are  not  in 
conflict  with  the  provisions  of  the  state 
constitution,  the  federal  supreme  court 
will  not,  upon  a  certificate  of  division  of 
opinion,  undertake  to  re-examine  the 
question,  but  will  adopt  the  judgment  of 
the,  state  courts.  Amey  v.  AHeghaney 
City,  24  How.  364,  16  L.   Ed.  614. 

"It  is  further  claimed  by  the  plaintiff 
in  error  that  the  supreme  court  of  the 
state  erred  in  holding  that  the  law  under 
which  bonds  were  issued  and  the  proceeds 
of  public  lands  devoted  to  their  payment 
was  repugnant  to  the  constitution  of  the 
state.  Upon  this  question  the  decision  of 
that  court  is  conclusive,  and  plainly  we 
have  no  power  to  review  it."  Montana  v. 
Rice.  204  U.  S.  291,  301,  51  L.  Ed.  490. 
See,  also,  the  title  APPEAL  AND  ER- 
ROR,  vol.    1,   p.    736. 

Constitution  of  Illinois;  separation  of  de- 
partments; indeterminate  sentence  act. — 
Dryer  v.  Illinois,  187  U.  S.  71,  83,  47  L- 
Ed.   79. 

Same — equal  and  uniform  taxation  clause. 
• — The  supreme  court  of  the  state  of  Illi- 
nois having  decided  that  a  statute  of  that 
state  is  not  in  violation  of  the  state  con- 
stitutional provision  requirin^^  taxation  to 
be  equal  and  uniform,  the  federal  supreme 
court  will  adopt  the  decision  of  that  court 
as  a  rule  to  be  followed  in  the  federal 
courts.  State  Railroad  Tax  Cases,  92  U. 
S.    575,   576,   23    L.    Ed.    663. 

Whether  statute  enacted  in  manner  pre- 
scribed by  state  constitution. — The  judg- 
ment of  the  highest  court  of  a  state  that 
a  statute  has  been  enacted  in  accordance 
with  the  requirements  of  the  state  con- 
stitution, is  conclusive  mon  this  court, 
and  it  will  not  be  reviewed.  Railroad 
Co.  V.  Georgia.  98  U.  S.  359,  25  L.  Ed. 
185. 

"An  act  of  the  legislature  of  a  state, 
which  has  been  held  by  its  highest  court 
not  to  be  a  statute  of  the  state  because 
never  passed  as  its  constitution  requires, 
cannot  be  held  by  the  courts  of  the 
United  States,  upon  the  same  evidence, 
between  different  parties,  to  be  a  law  of 
the    state."      Post    v.    Supervisors,    1©5    U. 
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Where  Question  Presented  in  Federal  Court,  Previous  to  Any  State 
Decision. — "Undoubtedly  a  federal  court  has  the  jurisdiction,  and  when  the 
question  is  properly  presented  it  may  olten  become  its  duty,  to  pass  upon  an  al- 
leged conflict  between  a  statute  and  a  state  constitution,  even  before  the  ques- 
tion has  been  considered  by  the  state  tribunals.  All  objections  to  the  validity 
of  the  act,  whether  springing  out  of  the  state  or  the  federal  constitution,  may 
be  presented  in  a  single  suit  and  call  for  consideration  and  determination.  At 
the  same  time  the  federal  courts  will  be  reluctant  to  adjudge  a  state  statute  to 
be  in  conflict  with  the  state  constitution  before  that  question  has  been  considered 
by  the  state  tribunals.  Especially  is  this  true  wdien  the  statute  is  one  afifecting 
the  revenues  of  the  state,  and  therefore  of  general  public  interest.  *  *  * 
And  this  reluctance  becomes  more  imperative  when  the  statute  has  been  before 
the  highest  court  of  the  state  and  a  decision  rendered  upon  the  assumption  that 
it  is  valid,  and  this,  although  the  direct  question  of  validity  was  not  presented 
nor  determined. "^"^ 

B.  General  Rules  and  Principles  of  Construction — 1.  Applicability 
OF  Established  Canons  of  Construction. — Since  a  constitution  is  intended 
to  mark  only  the  great  outlines  and  objects  of  government,  ieaving  the  minor 
rules  and  principles  to  be  deduced  from  the  nature  of  the  objects  themselves, 
it  is  always  to  be  borne  in  mind,  in  construing  it,  that  it  is  not  a  legal  code,  deal- 
ing with  matters  in  the  greatest  detail,  but  a  constitution  that  is  being  ex- 
pounded.^^ 

2.  Construction  v^ith  Reference  to  the  Common  Law  and  Previous 
Judicial  Construction  and  Established  Usage. — The  federal  constitution 
was  formed  in  and  for  an  advanced  state  of  society,  and  rests  at  every  point 
on  received  opinions  and  fixed  ideas.  It  is  not  a  new  creation,  but  a  combina- 
tion of  existing  materials,  whose  properties  and  attributes  were  familiarly  under- 
stood, and  had  been  determined  by  reiterated  experiments.  It  is  not,  therefore, 
reasoning  upon  things,  as  it  were,  to  suppose  that  any  deliberative  assembly, 
constituted  under  it,  would  ever  assert  any  other  rights  and  powers  than  those 
which  had  been  established  by  long  practice,  and  conceded  by  public  opinion.-^^ 
The  framers  of  the  constitution  did  not  speak  in  terms  knowm  only  in  local  his- 
tory, laws  or  usages,  nor  infuse  into  the  instrument  local  definitions,  the  expres- 

S.   fi67,   669,  26    L.    Ed.  1204;   Supervisors  31.    Applicability   of   established   canons 

V.  Post,  94  U.  S.  260,  25  L.  Ed.  154.  of    construction. — Martin     v.      Hunter,      1 

Nor    is    it    of    any    importance    that    the  Wheat.   304.   3?6.   4   L.    Ed.   97;    McCulloch 

act    has    been    referred    to    in    subsequent  v.   Maryland,  4   Wheat.   316.  407,   4   L.   Ed. 

statutes    as    an    existing    law,    nor   that   its  579;    New  York  7'.   Miln.   H   Pet.    102,   153, 

validity    had    been    assumed    by    the    state  9    L.    Ed.    648;    Charles    River     Bridge      v. 

supreme  court  in  earlier  cases,  where,  un-  Warren    Bridge.    11    Pet.    420,    483c,    9    L. 

der  the  rules   of  practice,  its   constitution-  Ed.    773;    Rhode    Island   v.    Massachusetts, 

ality   could    not   have   been   determined    in  12    Pet.    657,    721,    9    L.    Ed.    1233;    Legal 

those   cases.      Post   v.   Supervisors,   105   U.  Tender    Cases,    12   W^all.    457,    467.    532,    20 

S    667.   669,   26  L.   Ed.   1204.  L.    Ed.    287;    Legal    Tender    Case,    110    U. 

Ordinance;  whether  forbidden  by  state  S.  421,  439,  28  L.  Ed.  204;  Pollock  v.  Farm- 
constitution. — Whether  or  not  a  municipal  ers'  Loan,  etc.,  Co.  (rehearing).  158  U.  S. 
ordinance  is  forbidden  bv  the  provisions  601.  617.  39  L.  Ed.  1108;  Fairbank  v. 
of  the  state  constitution  is  a  question  for  United  States.  181  U.  S.  283,  288,  45  L.  Ed. 
the    state    courts    and    will    not   be    passed  86?. 

upon,    upon    a    writ    of    error    to    the    fed-  "A  constitution,  establishing  a  frame  of 

eral  supreme   court.     Barbier  v.   Connolly.  government,    declaring    fundamental    prin- 

113  U    S    27    28  L.   Ed.  923.  ciples,    and    creating     a      national      sover- 

30.  '  Whether    statute    in    conflict    with  eignty,   and   intended   to   endure   for   ages 

state   constitution;    where   state   court  has  and  to  be  adapted  to  the  various  cn.es  of 

not      passed      upon      question.-Michigan  h^]ipa"    affairs,    is    not   to    be      interpreted 

Cent.    R.    Co.    /  Powers,    201    U.    S.    245,  with  the  strictness  of  a  private  contract^ 

29],    50    L.    Ed.    744:    Otis    Co.    v.    Ludlow  Legal  Tender  Case,  110  U.  S.  421,  439,  28 

Mfg.    Co.,    201    U.    S.    140.    50    L.    Ed.    696;  L.   Ed.   204.  _  ,  .        .  , 

Coulter  V.   Louisville,  etc.,  R.   Co.,  196  U.  32.     Constitution   a   combination    of   ex- 

S    599    609    49  L.   Ed.   615.     See,  also,  the  isting    materials.— Anderson    v.     Dunn,      6 

title    COURTS.  Wheat.  204.  232,  5  L.  Ed.  242. 
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sions  of  historians,  or  the  phraseology  pecuHar  to  the  habits,  institutions  or 
legislation  of  the  several  states.  Speaking  in  language  intended  to  be  "uniform 
throughout  the  United  States,"  the  terms  used  were  such  as  had  been  long  de- 
fined, well  understood  in  policy,  legislation  and  jurisprudence  and  capable  of 
being  referred  to  some  authoritative  standard  meaning;  otherwise,  the  constitu- 
tion would  be  open  to  such  a  construction  of  its  terms  as  might  be  found  in  any 
history  of  a  colony,  a  state,  or  their  laws,  however  contradictory  the  mass  might 
be  in  the  aggregate.-^^^  ^^j^g  principles  and  history  of  the  common  law  were  1a- 
miliarly  known  to  the  framers  of  the  constitution.  It  is  the  system  from  which 
our  judicial  ideas  and  legal  definitions  are  derived,  and  the  provisions  of  the 
constitution  are  framed  in  the  language  of  the  English  common  law.  The  con- 
stitution must,  therefore,  be  read  in  the  light  of  its  history  and  construed  with 
reference  to  its  principles.^-*  If  the  terms  used  are  appropriate  to  the  common 
or  statute  law,  or  the  law  of  nations,  it  must  be  taken  as  intended  to  be  applied 
according  to  its  established  definition  as  a  known  legal  term.^s  "This  is  but 
another  application  of  the  familiar  rule  that  where  one  state  adopts  the  laws 
of  another,  it  is  also  presumed  to  adopt  the  known  and  settled  construction  of 
those  laws  by  the  courts  of  the  state  from  which  they  are  taken.-^^ 

Common-Law  Exceptions  to  Provisions  Intended  to  Secure  Personal 
and  Property  Rights. — As  regards  those  provisions  of  the  constitution  in- 
tended to  secure  the  protection  of  personal  and  property  rights,  the  constitution 
is  to  be  construed  not  as  reaching  out  for  new  guaranties  of  the  rights  of  the 
citizen,  but  as  securing  to  every  individual  such  as  he  already  possessed  as  a 
British  subject — such  as  his  ancestors  had  inherited  and  defended  since  the 
days  of  Magna  Charter.  Many  of  its  provisions  in  the  nature  of  a  bill  of  rights 
are  subject  to  exceptions  recognized  long  before  the  adoption  of  the  constitution. 


33.  Terms     previously     well     defined. — 

Briscoe  v.   Bank   (opinion   of  Baldwin,  J.), 
11    Pet.   257,   328,   9   L.    Ed.   709. 

34.  Construed  with  reference  to  com- 
mon law. — Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  .545.  9  L.  Ed.  773; 
Rice  V.  Railroad  Co.,  1  Black  358,  374,  17 
L.  Ed.  147;  Minor  v.  Happersett,  21  Wall. 
162,  22  L.  Ed.  627;  Moore  v.  United 
States.  91  U.  S.  270,  274.  23  L.  Ed.  346; 
United  States  v.  Carl!,  105  U.  S.  611,  26 
L.  Ed.  1135;  United  States  v.  Sanoes.  144 
U.  S.  310,  311,  36  L.  Ed.  445;  Ex  parte 
Wilson.  114  U.  S.  417,  422,  29  L.  Ed.  89; 
Boyd  V.  United  States,  116  U.  S.  616.  624, 
625,  29  L.  Ed.  746;  Smith  v.  Alabama.  124 
U.  S.  465,  478,  31  L.  Ed.  508;  United 
States  V.  Wong  Kim  Ark.  169  U.  S.  649, 
654,  42  L.  Ed.  890;  Schick  v.  United 
States,  195  U.  S.  65,  69,  49  L.  Ed.  99;  Kep- 
ner  v.  United  States,  195  U.  S.  100,  126.  49 
L.  Ed.  114;  South  Carolina  v.  United 
States.  199  U.  S.  437.  449.  50  L.  Ed.  261; 
Kansas  v.  Colorado,  206  U.  S.  46,  95,  51 
L.   Ed.  956. 

"There  is,  however,  one  clear  exception 
to  the  statement  that  there  is  no  national 
common  law.  The  interpretation  of  the 
constitution  of  the  United  States  is  neces- 
sarily influenced  by  the  fact  that  its  pro- 
visions are  framed  in  the  language  of  the 
English  common  law,  and  are  to  be  read 
in  the  light  of  its  history.  The  code  of 
constitutional  and  statutory  construction 
which,  therefore,  is  gradually  formed  by 
the    judgments    of    this    court,    in    the    ap- 


plication of  the  constitution  ana  the  laws 
and  treaties  made  in  pursuance  thereof, 
has  for  its  basis  so  much  of  the  common 
law  as  may  be  implied  in  the  subject,  and 
constitutes  a  common  law  resting  on  na- 
tional authority.  Moore  v.  United  States, 
91  U.  S.  270.  23  L.  Ed.  346."  Smith  v. 
Alabama,  124  U.  S.  465,  478,  31  L.  Ed. 
508. 

"As  the  object  of  the  first  eight  amend- 
ments to  the  constitution  was  to  incorpo- 
rate into  the  fundamental  law  of  the  land 
certain  principles  of  natural  justice  which 
had  become  permanently  fixed  in  the  juris- 
prudence of  the  mother  country,  the  con- 
struction given  to  those  principles  by  the 
English  courts  is  cogent  evidence  of  what 
thev  were  designed  to  secure  and  of  the 
limitations  that  should  be  put  upon  them." 
Brown  v.  Walker,  161  U.  S.  591,  600,  40 
L.   Ed.   819. 

35.  Legal  terms  to  be  given  established 
definition. — Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  545,  9  L.  Ed.  773; 
Briscoe  v.  Bank,  11  Pet.  257,  328c,  9  L. 
Ed.  709;  Rice  v.  Railroad  Co.,  1  Black 
358,  374,  375.  17  L.  Ed.  147;  United  States 
V.  Carll.  105  U.  S.  611,  26  L.  Ed.  1135; 
United  States  v.  Sanges,  144  U.  S.  310,  311, 
36  L.  Ed.  445;  Ex  parte  Wilson,  114  U. 
S.    417.   422,    29    L-    Ed.    89. 

36.  Same. — Cathcart  v.  Robinson,  5 
Pet.  264,  280.  8  L.  Ed.  120:  McDonald  v. 
Hovey.  110  U.  S.  619.  28  L.  Ed.  269;  Brown 
V.  Walker,  161  U.  S.  591,  600,  40  L.  Ed. 
819. 
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and  not  interfering  at  all  with  its  spirit.  Such  exceptions  were  obviously  in- 
tended to  be  respected.^" 

Exception. — Interpretations  of  any  grant  in  the  constitution,  or  limitation 
upon  those  grants,  according  to  any  English  legislation  or  judicial  rule,  cannot 
be   permitted.^® 

3.  Construction  in  the  Light  of  Contemporaxeous  History  and  Ex- 
isting Conditions. — "The  constitution  is  a  written  instrument.  As  such  its 
meaning  does  not  alter.  That  which  it  meant  when  adopted  it  means  now."^® 
"It  is  not  only  the  same  in  words,  but  the  same  in  meaning,  and  delegates  the 
same  powers  to  the  government,  and  reserves  and  secures  the  same  rights  and 
privileges  to  the  citizens ;  and  as  long  as  it  continues  to  exist  in  its  present  form, 
it  speaks  not  only  in  the  same  words,  but  with  the  same  meaning  and  intent  with 
which  it  spoke  when  it  came  from  the  hands  of  its  framers,  and  was  voted  on 
and  adopted  by  the  people  of  the  United  States.  Any  other  rule  of  construction 
would  abrogate  the  judicial  character  of  this  court,  and  make  it  the  mere  re- 
flex of  the  popular  opinion  or  passion  of  the  day."'*^     In  all  instances  where  con- 


37.  Established  exceptions  to  pro- 
visions guaranteeing  personal  and  prop- 
erty rights. — Mattox  v.  United  States,  156 
U.  S.  237,  243,  39  L.  Ed.  409;  Brown  v. 
Walker,  161  U.  S.  591.  600,  40  L.  Ed.  819; 
Robertson  v.  Baldwin.  165  U.  S.  275.  281, 
41    L.    Ed.    715. 

The  third  article  of  the  constitution 
which  provides  for  a  jury  in  the  trial  of 
"all  crimes,  except  in  cases  of  impeach- 
ment," is  to  be  interpreted  in  the  light  of 
the  principles  which,  at  common  law,  de- 
termined whether  the  accused,  in  a  given 
class  of  cases,  was  entitled  to  be  tried  by 
a  jury.  Callan  v.  Wilson,  127  U.  S.  540, 
549.   32   L.    Ed.   223. 

The  term  "due  process  of  law"  as  used 
in  the  federal  constitution  is  to  be  con- 
strued with  reference  to  its  established 
meaning  as  determined  by  the  settled 
usages  and  modes  of  proceeding  existing 
in  the  common  and  statute  law  of  Eng- 
land before  the  emigration  of  our  an- 
cestors, and  in  the  states  and  colonies 
prior  to  the  adoption  of  the  constitution. 
Murray  v.  Hoboken  Land,  etc.,  Co..  18 
How.   272,   277,   15    L.    Ed.   372. 

The  language  of  the  federal  constitu- 
tion conferring  upon  the  executive  the 
power  to  grant  reprieves  and  pardons 
must  be  construed  with  reference  to  its 
accepted  meaning  as  established  in  the 
common  law  at  the  time  of  the  adoption 
of  the  constitution,  and  as  the  term  was 
used  and  construed  in  the  laws  of  the 
states  and  colonies  prior  to  the  constitu- 
tion. Ex  parte  Wells,  18  How.  307,  311, 
15  L.  Ed.  421. 

First  ten  amendments  subject  to  well- 
reccgnized  exceptions. — "The  law  is  per- 
fectly well  settled  that  the  _  first  ten 
amendments  to  thf-  constitution,  com- 
monly known  a  thr  Bill  of  Rights,  were 
not  intended  to  lay  down  any  novel  prin- 
ciples of  government,  but  simply  to  em- 
body certain  guaranties  and  immunities 
which  we  had  inherited  from  our  English 
ancestors,  and  which  had  from  time  im- 
memorial been  subject  to  certain  well- 
recognized    exceptions    arising    from    the 


necessities  of  the  case.  In  incorporating 
these  principles  into  the  fundamental  law 
there  was  no  intention  of  disregarding  the 
exceptions,  which  continued  to  be  rec- 
ognized as  if  they  had  been  formally  ex- 
pressed." Robertson  v.  Baldwin,  165  U. 
S.    275,    281,    41    L.    Ed.    715. 

38.  Exception  as  to  grants  contained  in 
constitution. — Waring  v.  Clarke,  5  How. 
441,   459,    12    L.    Ed.   226.' 

The  right  of  the  house  of  representa- 
tives to  punish  a  citizen  for  a  contempt 
of  its  authority  or  a  breach  of  its  privi- 
leges can  derive  no  support  from  the 
precedents  and  practice  of  the  two  houses 
of  the  English  parliament,  nor  from  the 
adjudged  cases  in  which  the  English 
courts  have  upheld  these  practices.  Kil- 
bourn  v.  Thompson,  103  U.  S.  168,  182,  26 
L.    Ed.   377. 

39.  Construction  in  light  of  contem- 
poraneous history;  meaning  does  not 
alter.— Scott  v.  Sandford.  19  How.  393, 
426.  15  L.  Ed.  691;  McPherson  v.  Blacker, 
146  U.  S.  1,  36,  36  L.  Ed.  869;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.  (rehearingX  158 
TT.  S.  601,  621,  39  L.  Ed.  1108;  South 
Carolina  v.  United  States,  199  U.  S.  437, 
448,   50   L.    Ed.   261. 

40.  Same. — South  Carolina  v.  United 
States.   199    U.    S.   437,  449,   50   L.    Ed.   261. 

We  cannot  recoorn'ze  the  d-^rtr'ne  t^a»: 
because  the  constitution  has  been  found 
in  the  march  of  time  sufficientlv  compre- 
hensive to  be  applicable  to  conditions  not 
within  the  minds  of  its  framers,  and  not 
arising  in  their  time,  it  may.  theref'^re.  be 
wrenched  from  the  subjects  expressly  em- 
braced within  it,  and  amended  by  judicial 
decision  without  action  by  the  designated 
organs  in  the  mode  bv  which  alone 
amendments  can  be  made."  McPherson 
V.   Blacker,   146  U.   S.   1,  36,  36  L.   Ed.  869. 

Previous  to  the  adoption  of  the  thir- 
teenth, fourteenth  and  fifteenth  amend- 
ments, it  was  held  in  the  Dred  Scott  Case 
that  the  change  in  publir  opinion  and  feel- 
ing in  relation  to  the  African  race,  which 
had  til-pn  place  =ince  the  adoption  of  the 
constitution,    could    not    change,   its    con- 


CONSTITUTIONAL  LAW. 


%7 


struction  becomes  necessary  therefore,  we  must  place  ourselves  in  the  position' 
of  the  men  who  framed  and  adopted  the  constitution,  and  inquire  what  they 
must  have  understood  to  be  the  meaning  and  scope  of  the  language  used.  Ta 
this  end  the  courts  must  look  to  the  history  of  the  times  and  examine  the  state 
of  things  existing  when  it  was  framed  and  adopted  in  order  to  correctly  inter- 
pret its  meaning. ■*! 

Language  Embraces  New  Conditions  as  They  Arise.— But  while  the 
meaning  of  the  language  employed  does  not  change,  it  applies  from  generation 
to  generation  to  all  things  to  which  it  is,  in  its  nature,  applicable,  embracing 
within  its  operation  all  new  conditions  which  are  within  the  scope  of  the  powers 
in  terms  conferred. ^^ 

4.  Contemporaneous  Exposition,  Usage  and  Acquiescence — a.  By  the 
Government  and  Its  Departments. — In'  cases  of  doubtful  construction,  the  con- 
temporaneous and  practical  construction  of  the  constitution  by  the  great  de- 
partments   of    the   government,    followed    by   long    usage    and    acquiescence,   all 

regard  is  to  be  had.  not  only  to  all  parts 
of  the  act  itself,  and  of  any  former  act  of 
the  same  lawmaking  power,  of  which  the 
act  in  question  is  an  amendment;  but  also 
to  the  condition,  and  to  the  history,  of 
the  law  as  previously  existing,  and  in  the 
light  of  which  the  new  act  must  be  read 
and  interpreted."  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649,  653,  42  L.  Ed.  890. 

"The  constitution  is  to  be  interpreted 
by  what  was  the  condition  of  the  parties 
to  it  when  it  was  formed,  by  their  ob- 
ject and  purpose  in  forming  it,  and  by  the 
actual  recognition  in  it  of  the  dissimilar 
institutions  of  the  states.  The  exercise 
of  constitutional  power  by  the  United 
States,  or  the  consequences  of  its  exercise, 
are  not  to  be  concluded  by  the  summary 
logic  of  ifs  artd  syllogisms."  (Opinion 
of  Wayne.  J.)  Passenger  Cases,  7  How. 
283,    428,    429,    12    L.    Ed.   702. 

42.  Language  embraces  new  conditions 
as  they  arise. — In  re  Debs,  158  U.  S.  564, 
591,  39  E.  Ed.  1092;  South  Carolina  v. 
United  States,  199  U.  S.  437.  448,  50  L. 
Ed.  261;  De  Lima  v.  Bidwell,  182  U.  S. 
1,   197,  45   L.   Ed.   1041. 

A  direct  tax  cannot  be  taken  out  of 
the  constitutional  rule  because  the  par- 
ticular tax  did  not  exist  at  the  time  the 
rule  was  prescribed.  Pollock  v.  Farmers' 
Loan,  etc.,  Co.  (rehearing),  158  U.  S.  601, 
632,   39   L.   Ed.   1108. 

"Just  so  is  it  with  the  grant  to  the  na- 
tional government  of  power  over  inter- 
state commerce.  The  constitution  has  not 
changed.  The  power  is  the  same.  But  it 
operates  today  upon  modes  of  interstate 
commerce  unknown  to  the  fathers,  and  it 
will  operate  with  equal  force  upon  any 
new  modes  of  such  commerce  wliich  the 
future  may  develop."  In  re  Debs,  158  U. 
S.    564,    591.    39    L    Ed.    1092. 

So  when  the  constitution  of  the  United 
States  declares  in  article  1,  §  10,  that  the 
states  shall  not  do  certain  things,  this  dec- 
laration operates  not  only  upon  the  thir- 
teen original  states,  but  upon  all  who 
subseciuentlv  become  such.  De  Lima  v. 
Bidwell,   182  U.   S.  1,   197,  45   L.   Ed.   1041. 


struction  and  meaning,  and  that  it  must 
be  construed  and  administered  according 
to  its  true  meaning  and  intention  when 
it  was  formed  and  adopted.  Scott  v. 
Sandford,  19  How.  393,  394,  15  L.  Ed. 
691. 

41.  Court  must  look  to  the  history  of 
the  times  and  to  conditions  as  they 
then  existed. — Rhode  Island  z\  Massa- 
chusetts, 12  Pet.  657.  723,  9  L  Ed.  1233; 
Passenger  Cases,  7  How.  283,  428,  429.  12 
L.  Ed.  702;  Ex  parte  Bain,  121  U.  S.  1. 
12,  30  L.  Ed.  849;  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  429,  558,  39 
L.  Ed.  759;  Pollock  v.  Farmers'  Loan, 
etc.,  Co.  (rehearing),  158  U.  S.  601.  621, 
39  L.  Ed.  1108;  In  re  Debs,  158  U.  S.  564, 
591.  39  L  Ed.  1092;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  653,  42 
L  Ed.  890;  Maxwell  v.  Dow,  176  U.  S. 
581,  602,  44  L  Ed.  597;  Knowlton  v. 
Moore,  178  U.  S.  41.  95,  44  L  Ed.  969; 
Missouri  v.  Illinois,  180  U.  S.  208,  219,  45 
L  Ed.  497;  South  Carolina  v.  United 
States.  199  U.  S.  437,  450,  50  L.  Ed.  261. 

"When  called  upon  to  construe  and 
apply  a  provision  of  the  constitution  of 
the  United  States,  we  must  look  not 
merely  to  its  language  but  to  its  historical 
origin,  and  to  those  decisions  of  this 
court  in  which  its  meaning  and  the  scope 
of  its  operation  have  received  deliberate 
consideration."  Missouri  v.  Illinois,  180 
U.    S     208,   219,    45    L    Ed.   497. 

"The  necessities  which  gave  birth  to 
the  constitution,  the  controversies  which 
preceded  its  formation,  and  the  conflicts 
of  opinion  which  were  settled  by  its 
adoption,  may  properly  be  taken  into 
view  for  the  purpo'^e  of  tracing  to  its 
source  any  particular  provision  of  the 
constitution,  in  order  thereby  to  be  en- 
abled to  correctly  internret  h^  meaning. 
Pnllocl-'  7'.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  429,  558.  39  L.  Ed.  75^1."  Knowl- 
ton V.  Moore.  178  U.  S.  41,  95,  44  L.  Ed. 
969. 

"In  construing  any  act  of  legislation, 
whether  a  statrte  enacted  bv  the  legisla- 
ture, or  a  constitution  established  by  the 
people    as    the    supreme   law    of    the    land, 
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tending  to  one  settled  and  uniform  construction,  if  not  conclusive  is  cer- 
tainly entitled  to  great  weight.  Congress,  the  executive  and  the  judiciary 
upon  various  occasions  have  acted  upon  this  as  a  sound  and  reasonable  doc- 
trine.43 


43.  Contemporaneous  and  practical  ex- 
position; by  the  government  and  its  de- 
partments.— Stuart  V.  Laird.  1  Cranch 
299,  309,  2  L.  Ed.  115;  Martin  v.  Hunter, 
1  Wheat.  304.  3.51,  4  L.  Ed.  97;  McCuUoch 
V.  Maryland,  4  Wheat.  316,  401,  4  L.  Ed. 
579;  Cohens  v.  Virginia,  6  Wheat.  264,  418, 
5  L.  Ed.  257;  Ogden  v.  Saunders,  12 
Wheat.  213.  311,  6  L.  Ed.  606;  United 
States  V.  Nourse,  9  Pet.  8,  9  L.  Ed.  31; 
Briscoe  v.  Bank,  11  Pet.  257.  9  L.  Ed. 
709;  Prigg  v.  Pennsylvania,  16  Pet.  539, 
621,  10  L.  Ed.  1060;  Waring  v.  Clarke,  5 
How.  441,  458,  12  L.  Ed.  226;  Cooley  v. 
Board  of  Wardens,  12  How.  299,  315.  13 
L.  Ed.  996;  Ohio  Life  Ins.,  etc..  Co.  v. 
Debolt.  16  How.  416,  431,  14  L.  Ed.  997; 
Murray  v.  Hoboken  Land,  etc.,  Co.,  18 
How.  272,  280,  15  L.  Ed.  372;  Veazie  Bank 
V.  Fenno.  8  Wall.  533,  544,  19  L.  Ed.  482; 
Burrow-Giles  Lithographic  Co.  v.  Sarony, 
111  U.  S.  53,  57,  28  L.  Ed.  349;  Ames  v. 
Kansas,  111  U.  S.  449.  469,  28  L.  Ed.  482; 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727.  733.  28  L.  Ed.  1137:  The  Laura.  114 
U.  S.  411,  416,  29  L.  Ed.  147;  Bovd  v. 
United  States.  116  U.  S.  616.  622,  29  L. 
Ed.  746;  Clayton  v.  Utah  Territory,  132 
U.  S.  632,  642.  33  L.  Ed.  455:  Jack  v.  Utah 
Territory.  132  U.  S.  643.  33  L.  Ed.  459; 
Auffmordt  v.  Hedden,  137  U.  S.  310,  329, 
34  L.  Ed.  674;  Field  v.  Clark.  143  U.  S. 
649.  691,  36  L.  Ed.  294;*  McPherson  v. 
Blacker,  146  U.  S.  1.  27,  36  L.  Ed.  869; 
Halter  v.  Nebraska,  205  U.  S.  34,  39,  51 
L.    T^d.   696. 

"When  called  upon  to  construe  and  ap- 
ply a  orovision  of  the  constitution  of  the 
Un'ted  States,  we  must  look  not  merely 
to  its  lansuage  but  to  its  historical  origin, 
and  to  those  decisions  of  this  court  in 
which  its  meaning  and  the  scope  of  its 
operation  have  received  deliberate  con- 
sidc-ation."  Missouri  v.  Illinois,  180  U. 
S.    208.    219,    45    L.    Ed.    497. 

Other  statements  of  the  doctrine. — 
"Long  usage,  acquiesced  in  bv  the  courts, 
goes  a  lon£T  way  to  prove  that  there  is 
some  plausible  ground  or  reason  for_  it 
in  the  law,  or  in  the  historical  facts  which 
have  imposed  a  particular  construction  of 
the  law  favorable  to  such  usage.  It  is  a 
maxim  that,  consuetudo  est  optimus  in- 
terpres  leeum;  and  another  maxim  that, 
contemporanea  exp-^^itio  est  optima  et 
fortissima  in  le<Te."  Bovd  v.  Tlnited  States, 
116    U.    S.    616.    622.    29    L.    Ed.    746. 

"In  a  c?=e  of  doubtful  construction  the 
long  acouies'-ence  of  congress  and  the 
general  government  may  be  resorted  to  as 
some  evidence  of  the  proper  construction. 
or  of  the  vab'ditv  of  a  law.  This  princinle 
is  more  applicable  to  questions  relating 
to  the  construction  of  a  statute  than  to 
matters  which  go  to  the  power  of  the  leg- 


islature to  enact  it."  Clayton  v.  Utah 
Territory.  132  U.  S.  632,  642,  33  L.  Ed.  455; 
Jack  V.  Utah  Territory,  132  U.  S.  643,  33 
L.    Ed.   459. 

An  act  passed  by  the  first  legislature 
that  assembled  after  the  adoption  of  the 
constitrticn,  and  allowed  to  remain  upon 
the  statute  book  to  the  present  time,  must 
be  considered  as  a  contemporary  interpre- 
tation entitled  to  much  weight.  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727.  733, 
28    L.    Ed.    1137. 

A  uniform  course  of  action,  involving 
the  right  to  the  exercise  of  an  important 
power  by  the  state  government,  for  half 
a  century,  and  this  almost  without  ques- 
tion, is  no  unsatisfactory  evidence  that 
the  power  is  rightfully  exerci'^ed.  Briscoe 
V.  Bank,  11  Pet.  257,  9  L.   Ed.  709. 

A  contemporaneous  construction  of  the 
constitution,  practiced  under  and  ac- 
quiesced in.  for  a  period  of  years,  fixes  the 
construction,  and  the  courts  will  not 
shake  or  control  it.  Stuart  v.  Laird,  1 
Cranch   290.   2   L.   Ed.   115. 

When  the  constitution  of  a  state,  for 
nearly  half  a  century,  has  received  a  uni- 
form and  unquestioned  construction  by  all 
the  departments  of  the  government,  leg- 
islative, executive  and  judicial,  that  con- 
struction must  be  regarded  as  the  true 
one.  (Opinion  of  Taney,  C.  J.)  Ohio 
Life  Ins.,  etc..  Co.  v.  Debolt,  16  How.  416, 
431.   14   L.    Ed.   997. 

"The  practical  construction  of  the  con- 
stitution, as  given  by  so  many  acts  of 
congress,  and  embracing  almost  the  entire 
period  of  our  national  existence,  should 
not  be  overruled,  unless  upon  a  convic- 
tion that  such  legislation  was  clearly  in- 
compatible with  the  supreme  law  of  the 
land."  The  Laura,  114  U.  S.  411,  416.  29 
L.  Ed.  147;  Field  v.  Clark.  143  U.  S.  649, 
691,   36   L.   Ed.   294. 

In  the  case  of  McCulloch  v.  Maryland, 
4  Wheat.  316,  401.  4  L.  Ed.  579,  the  ques- 
tion under  consideration  being  the  con- 
stitutional authority  of  congress  to  in- 
corporate the  Bank  of  the  United  States, 
Ch'ef  Tustice  Marshall,  speaking  of  the 
legislative  construction  of  the  constitu- 
tion upon  this  point  and  its  weight,  says: 
"It  will  not  be  denied  that  a  bold  and  dar- 
ing usurpation  might  be  resisted,  after 
an  acquiescence  still  loneer  and  more 
complete  than  this.  But,  it  is  conceived, 
that  a  doubtful  question,  one  on  which 
human  reason  mav  pause,  and  the  human 
judo-ment  be  suspended,  in  the  decision  of 
which  the  great  principles  of  liberty  are 
not  concerned,  but  the  respective  powers 
of  those  who  are  equally  the  representa- 
tives of  the  people,  are  to  be  adinsted;  if 
not  put  at  rest  bv  the  p'-actice  of  the  gov- 
ernment,  ought   to   receive   a   considerable 
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Practical  Construction  Resorted  to  Only  in  Doubtful  Cases. After  all 

however,  it  is  only  in  cases  of  doubtful  construction  that  resort  is  to  be  had  to 


impression  from  that  practice.  An  ex- 
position of  the  constitution,  deliberately 
established  by  legislative  acts,  on  the 
faith  of  which  an  immense  property  has 
been  advanced,  ought  not  to  be  lightly 
disregarded." 

Illustrations — Due  process  in  the  col- 
lection of  the  revenue. — Tne  legislative 
construction  of  the  constitution,  that  the 
collection  of  the  revenues  of  the  govern- 
ment by  summary  proceedings  is  "due 
process."  within  the  meaning  of  that 
clause  of  the  constitution,  commencing 
•early  in  the  history  of  the  government, 
and  continued  down  to  the  present  time, 
and  repeatedly  acted  upon  by  the  execu- 
tive and  the  judiciary,  is  entitled  to  great 
weight  upon  the  question,  whether  or  not 
the  collecton  of  a  balance,  found  to  be 
due  from  a  collector  of  the  customs  to 
the  government,  upon  the  auditing  of  his 
accounts,  by  a  distress  warrant,  issued  by 
the  solicitor  of  the  treasury,  under  the 
act  of  May  15,  1820  (3  Stat,  at  Large, 
592).  is  due  process  of  law.  Murray  v. 
Hoboken  Land,  etc.,  Co.,  18  How.  272, 
280,   15   L.    Ed.   372. 

As  to  the  extent  of  the  admiralty  juris- 
diction.— Contemporaneous  legislative  and 
judicial  construction  as  to  the  extent  of 
the  admiralty  jurisdiction  of  the  United 
States  was  accorded  great  weight  in  the 
case  of  Waring  v.  Clarke,  5  How.  441, 
458.   12   L.    Ed.   226. 

Selection  of  merchant  appraisers  and 
effect  of  appraisal. — -"The  uniform  course 
of  legislation  and  practice  in  regard  both 
to  the  mode  of  selection  of  the  merchant 
appraiser  and  as  to  the  conclusive  effect 
of  the  appraisal,  are  entitled  to  great 
weight.  Stuart  v.  Laird.  1  Cranch  299, 
309,  2  L.  Ed.  115;  Martin  v.  Hunter.  1 
Wheat.  304,  352,  4  L.  Ed.  97;  Cohens  v. 
Virginia,  6  Wheat.  264.  418,  421,  5  L.  Ed. 
257;  Cooley  v.  Board  of  Wardens,  12 
How.  299,  315,  13  L.  Ed.  996;  Burrow- 
Giles  Lithographic  Co.  v.  Sarony,  111  U. 
S.  53.  57.  28  L.  Ed.  349;  The  Laura,  114 
U.  S.  411,  416,  29  L.  Ed.  147."  Auffmordt 
V.  Hedden,  137  U.  S.  310,  329,  34  L.  Ed. 
674. 

Provision  relating  to  direct  taxes. — The 
practical  construction  by  congress  of  the 
constitutional  provision  relating  to  direct 
taxes  is  entitled  to  great  consideration, 
especially  in  the  absence  of  anything  ad- 
verse to  it  in  the  discussions  of  the  con- 
vention which  framed  it,  and  of  the  con- 
ventions which  ratified  the  constitution. 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  544, 
19   L.    Ed.  482. 

Validity  of  state  bankrupt  laws. — Speak- 
ing of  the  legislative  assumption  of  the 
validity  of  state  bankrupt  laws,  and  of 
the  great  length  of  time  during  which 
such  a  law  had  existed  in  the  state  of 
New  York,   Mr.   Justice   Thompson,   said: 


"The  long  continuance  of  it  there,  clearly 
manifests  the  views  of  the  state  legisla- 
ture with  respect  to  the  policy  and  expe- 
diency of  the  law.  And  i  cminnt  l)i  r  xeel 
strongly  impressed,  that  the  length  of 
time  which  this  law  has  been  in  undis- 
puted operation,  and  the  repeated  sanc- 
tion it  has  received  from  every  department 
of  the  government,  ought  to  have  great 
weight  when  judging  of  its  constitution- 
ality." Ogden  V.  Saunders,  12  Wheat. 
213,   311,   6   L.   Ed.   606. 

Organization  and  jurisdiction  of  federal 
courts. — Upon  objection  that  the  judges 
of  the  supreme  court  had  no  right  to  sit 
as  circuit  judges,  without  special  appoint- 
ment and  a  separate  commission  as  such, 
it  was  answered  that  the  contemporaneous 
and  practical  exposition  of  the  constitu- 
tion to  the  contrary,  and  the  acquiescemre 
therein  for  a  period  of  several  years,  com- 
mencing with  the  organization  of  the  ju- 
dicial system,  afforded  an  irresistible  an- 
swer to  such  objection.  Stuart  v.  Laird. 
1   Cranch   299,  2   L.    Ed.   115. 

"In  view  of  the  practical  construction  put 
upon  *  *  *  the  constitution  by  congress, 
at  the  very  moment  of  the  organization  of 
the  government,  and  of  the  significant 
fact  that  from  1789  until  now  no  court  of 
the  United  States  has  ever  in  its  actual 
adjudications  determined  to  the  contrary, 
we  are  unable  to  say  that  it  is  not  within 
the  power  of  congress  to  grant  to  the  in- 
ferior courts  of  the  United  States  juris- 
diction in  cases  where  the  supreme  court 
has  been  vested  by  the  constitution  with 
original  jurisdiction."  Ames  v.  Kansas, 
111    U.    S.    449,    469,    28    L.    Ed.    482. 

"It  is  an  historical  fact,  that  this  ex- 
position of  the  constitution,  extending  its 
appellate  power  to  state  courts,  was,  pre- 
vious to  its  adoption,  uniformly  and  pub- 
licly avowed  by  its  friends,  and  admitted 
by  its  enemies,  as  the  basis  of  their  re- 
spective reasonings,  both  in  and  out  of 
the  state  conventions.  It  is  an  historical 
fact,  that  at  the  time  when  the  judiciary 
act  was  submitted  to  the  deliberations  of 
the  first  congress,  composed  as  it  was, 
not  only  of  men  of  great  learning  and 
abilit}^,  but  of  men  who  has  acted  a  prin- 
cipal part  in  framing,  supporting  or  oppos- 
ing that  constitution,  the  same  exposition 
was  explicitly  declared  and  admitted  by 
the  friends  and  by  the  opponents  of  that 
system.  It  is  an  historical  fact,  that  the 
supreme  court  of  the  United  States  have, 
from  time  to  time,  sustained  this  appel- 
late jurisdiction,  in  a  great  variety  of 
case«.  brought  from  the  tribunals  of  many 
of  the  most  important  states  in  the  Union, 
-Td  that  no  state  tribunal  has  ever 
breathed  a  judicial  doubt  on  the  subject, 
or  declined  to  obev  the  mandate  of  the 
supreme  court,  until  the  present  occasion. 
This    weight   of    contemporaneous    exposi- 
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the  practical  construction  placed  upon  the  constitution  by  the  legislative  and  exe- 
cutive departments.  The  plain  language  of  the  constitution  cannot  be  overturned 
by  the  practice  prevailing  in  any  department  of  the  government  nor  by  the  inter- 
pretation  placed    upon   any   particular    provision    by   congress.'*'* 


tion  by  all  parties,  this  acquiescence  of 
enlightened  state  courts,  and  these  judi- 
cial decisions  of  the  supreme  court, 
through  so  long  a  period,  do.  as  we  think, 
place  the  doctrine  upon  a  foundation  of 
authority  which  cannot  be  shaken,  with- 
out delivering  over  the  subject  to  perpet- 
ual and  irremediable  doubts."  (Opinion 
of  Story,  J.)  Martin  v.  Hunter.  1  Wheat. 
304.  351,  352,  4  L.  Ed.  97.  Accord,  Cohens 
V.  Virginia,  6  Wheat.  264,  420,  421,  5  L. 
Ed.   257. 

Same— The  judicisry  act  of  Sept.  24, 
1789. — "A  contempcr;meous  exposition  of 
the  constitution,  certainly  of  not  less  au- 
thority than  that  which  has  been  just 
cited  (the  Federalist),  is  the  judiciary  act 
itself.  We  know,  that  in  the  congress 
which  passed  that  act  were  many  eminent 
m.embers  of  the  convention  which  founded 
the  constitution.  Not  a  single  individual, 
so  far  as  is  known,  supposed  that  part  of 
the  act  which  gives  the  supreme  court  ap- 
pellate jurisdiction  over  the  judgrnents  of 
the  state  courts,  in  the  cases  therein  speci- 
fied, to  be  unauthorized  by  the  constitu- 
tion." Marshall.  C.  J.,  delivering  the 
opinion  in  Cohens  v.  Virginia,  6  Wheat. 
264.   420,   5   L.   Ed.  257. 

"The  judiciary  act  of  September  24, 
1789.  ch.  20,  drawn  by  Senator  (after- 
wards Chief  Justice)  Ellsworth,  and 
passed — within  six  months  after  the 
organization  of  the  government  under  the 
constitution,  and  on  the  day  before  the 
first  ten  amendments  were  proposed  to 
the  legislatures  of  the  states — by  the  first 
congress,  in  which  were  many  eminent 
men  who  had  been  members  of  the  con- 
vention which  formed  the  constitution,  has 
always  been  considered  as  a  contem- 
poraneous exposition  of  the  highest  au- 
thority. Cohens  v.  Virginia,  6  Wheat. 
264.  420.  5  L.  Ed.  257;  Parsons  v.  Bed- 
ford 3  Pet.  433.  7  L.  Ed.  732;  Bors  V. 
Preston.  Ill  U.  S.  252,  256.  28  L.  Ed.  419; 
Ames  V.  Kansas.  Ill  U.  S.  449.  463,  464, 
28  L.  Ed.  482;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  265.  297.  32  L.  Ed.  239." 
Capital  Traction  Co.  v.  Hof,  174  U.  S. 
1,   9.   10,   43   L.   Ed.  873. 

State  pilotage  laws.— In  1789  (1  Stat, 
at  Large  54).  conoress  enacted  a  law  de- 
claring that  all  pilots  in  the  bays,  inlets, 
rivers,  harbors  and  ports  of  the  United 
States,  should  continue  to_  be  regulated 
in  conformity  with  the  existing  laws  of 
the  states,  etc.  Held,  that  this  was  a  con- 
temporaneous construction  of  the  con- 
stitution, since  acted  on  with  such  uni- 
formity in  a  matter  of  such  public  in- 
terest and  importance  as  to  be  entitled  to 
great  weight  in  determining  whether  a 
state  pilotage  law  was  repugnant  to  the 
constitution,    as    levying    a    duty    not    uni- 


form throughout  the  United  States,  or 
giving  a  preference  to  the  ports  of  one 
state  over  those  of  another,  or  as  oblig- 
ing vessels  to  or  from  one  state  to  enter, 
clear  or  pay  duties  in  another.  Cooley  r. 
Board  of  Wardens,  12  How.  299,  315,  13 
L.    Ed.    996. 

Extension  of  the  constitution  to  con- 
quered or  ceded  territory. — The  practice 
of  the  executive  department,  continued  for 
more  than  half  a  century,  is  entitled  to 
great  weight  upon  the  question  as  to 
whether  or  not  territory  ceded  to  the 
United  States  becomes  at  once  a  domestic 
territory  within  the  purview  of  the  reve- 
nue laws  and  such  practice  should  not  be 
disregarded  nor  overturned  except  for 
cogent  reasons,  and  unless  it  be  clear  that 
such  construction  be  erroneous.  DeLima 
V.  Bidwell.  182  U.  S.  1,  194.  45  L.  Ed. 
1041;  United  States  v.  Johnston,  124  U. 
S.   236,   31    L.    Ed.   389. 

"The  executive  and  legislative  depart- 
ments of  the  government  have  for  more 
than  a  century  interpreted  this  silence 
as  precluding  the  idea  that  the  constitu- 
tion attached  to  these  territories  as  soon 
as  acquired,  and  unless  such  interpreta- 
tion be  manifestly  contrary  to  the  letter 
or  spirit  of  the  constitution,  it  should  be 
followed  by  the  judicial  department." 
Downes  v.  Bidwell,  182  U.  S.  244,  286,  45 
L.  Ed.  1088,  reaffirmed  in  Czar^'kow  :•. 
Bidwell,  191  U.  S.  559,  48  E.  Ed.  302; 
Warner  v.  Stranahan.  191  U.  S.  560,  48 
L.   Ed.  302. 

44.  Practical  construction  resorted  to 
only  in  doubtful  cases. — Fairbank  v. 
United  States.  181  U.  S.  283,  307,  45  L. 
Ed.    862. 

The  acts  of  congress  known  as  the 
Chinese  Exclusion  Acts,  the  earliest  of 
which  was  passed  some  fourteen  years 
after  the  adoption  of  the  fourteenth 
amendment,  cannot  control  its  meaning, 
or  impair  its  eflfect.  but  must  be  construed 
and  executed  in  subordination  to  its  pro- 
visions. United  States  v.  Wong  Kim  Ark, 
169   U.    S.    649,   699,   42    L.    Ed.   890. 

Resume  of  decisions. — In  Fairbank  v. 
United  States.  181  U.  S.  283.  307.  45  L. 
Ed.  862.  the  court  appends  the  following 
as  a  partial  list  of  the  cases  in  which  this 
subject  has  been  discussed:  Stuart  v. 
Laird,  1  Cranch  209.  2  L.  Ed.  115;  Martin 
V.  Hunter,  1  Wheat.  304.  351.  4  L.  Ed.  97; 
Cohens  v.  Virginia.  6  Wheat.  264.  418.  5 
L.  Ed.  257;  Edwards  v.  Darby,  12  Wheat. 
206.  210.  6  L.  Ed.  603;  United  States  v. 
State  Bank.  6  Pet.  29.  39,  8  L.  Ed.  308; 
United  States  v.  Macdaniel.  7  Pet.  1.  8  L. 
Ed.  587;  Prigg  V.  Pennsylvania,  16  Pet. 
539.  10  L.  Ed.  1060;  Union  Ins.  Co.  v. 
Hogp  21  How.  35.  66.  16  L.  Ed.  61;  United 
States  V.  Alexander,  12  Wall.  177,  181.  20 


CONSTITUTIONAL  LAW. 


41 


b.  Debates  of  the  Canvention;  Works  of  Political  and  Economic  Writers. 

The  courts,  for  the  purposes  of  arriving  at  a  just  construction  of  any  particular 
provisions  of  the  constitution,  may  refer  to  the  debates  of  the  convention,  the 
views  of  those  who  adopted  the  constitution,  and  to  the  works  of  .poUtical' and 


L.  Ed.  381;  Peabody  v.  Stark.  16  Wall. 
240,  243,  21  L.  Ed.  311;  Dollar  Sav.  Bank 
V.  United  States,  19  Wall.  227,  237,  22  L. 
Ed.  80;  Smythe,  v.  Fiske,  23  Wall.  374, 
382,  23  L.  Ed.  47;  United  States  v.  Moore, 
95  U.  S.  760,  763,  24  L.  Ed.  588;  Swift  Co. 
:■.  United  States,  105  U.  S.  691.  695,  26  L. 
Ed.  1108;  Hahn  v.  United  States,  107  U. 
S.  402,  406,  27  L.  Ed.  527;  United  States 
V.  Graham,  110  U.  S.  219,  221.  28  L.  Ed. 
126;  Burrow-Giles  Lithographic  Co.  v. 
Sarony,  111  U.  S.  53,  57,  28  L.  Ed.  349; 
Brown    v.    United    States.    113    U.    S.    568, 

571.  28  L.  Ed.  1079;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  733,  28  L.  Ed. 
1137;  The  Laura,  114  U.  S.  411,  416,  29  L. 
Ed.  147;  United  States  v.  Philbrick,  120 
U.  S.  52,  59,  30  L.  Ed.  559;  United  States 
V.  Hill,  120  U.  S.  169,  182,  30  L.  Ed.  627; 
United  States  v.  Johnston,  124  U.  S.  236, 
253,  31  L.  Ed.  389;  Robertson  v.  Downing, 
127  U.  S.  607,  613,  32  L.  Ed.  269;  Merritt 
V.  Cameron,  137  U.  S.  542,  552,  34  L.  Ed. 
772:  Schell  v.  Fauche,  138  U.  S.  562.  570, 
34  L.  Ed.  1040;  United  States  v.  Alabama, 
etc.,  R.  Co..  142  U.  S.  615,  621,  35  L.  Ed. 
1134;  McPherson  v.  Blacker,  146  U.  S.  1, 
36  L.  Ed.  869;  United  States  v.  Tanner. 
147  U.  S.  661,  063,  37  L.  Ed.  321;  United 
States  V.  Union  Pac.  R.  Co..  148  U.  S.  562. 

572.  37  L.  Ed.  560;  Unrted  States  v.  Alger, 
152  U.  S.  384.  397,  38  L.  Ed.  488;  Webster 
V.  Luther.  163  U.  S.  331,  342,  41  L.  Ed.  179; 
Wisconsin  Cent.  R.  Co.  v.  United  States, 
164  U.  S.  190,  205,  41  L.  Ed.  399;  Hewitt 
V.  Schultz,  180  U.  S.  139.  156,  45  L.  Ed. 
463.  (Footnote  to  Fairbank  v.  United 
States,  181  U.  S.  283.  308,  45  L.  Ed.  862.) 
Then  proceeding  to  a  resume  of  these 
cases,  Mr.  Justice  Brewer,  delivering  the 
opinion  of  the  court,  says:  "An  exami- 
nation of  the  opinions  in  those  cases  will 
disclose  that  they  may  be  grouped  in 
three  classes:  First,  those  in  which  the 
court,  after  seeking  to  demonstrate  the 
validity  or  the  true  construction  of  a  stat- 
ute, has  added  that  if  there  were  doubt  in 
reference  thereto,  the  practical  construc- 
tion placed  by  congress,  or  the  depart- 
ment charged  with  the  execution  of  the 
statute,  was  sufficient  to  remove  the 
doubt;  second,  those  in  which  the  court 
has  either  stated  or  assumed  that  the  ques- 
tion was  doubtful,  and  has  rested  its  de- 
termination upon  the  fact  of  a  long  con- 
tinued construction  by  the  officials 
charged  with  the  execution  of  the  statute; 
and,  third,  those  in  which  the  court,  notic- 
ing the  fact  of  a  lone  continued  construc- 
tion, has  distinctly  affirmed  that  such  con- 
struction cannct  control  when  there  is  no 
doubt  as  to  the  true  meaning  of  the  stat- 
ute. 

"The  first  class  is  illustrated  by  Cohens 


V.  Virginia,  6  Wheat.  264,  5  L.  Ed.  257. 
There  the  question  presented  was  the  ju- 
risdiction of  this  court  over  proceedings 
by  indictment  in  a  state  court  for  a  viola- 
tion of  a  state  statute.  In  an  elaborate  ar- 
gument Chief  Justice  Marshall  sustained 
the  jurisdiction,  and  then  added  (p.  418): 
'Great  weight  has  always  been  attached, 
and  very  rightly  attached,  to  contempo- 
raneous exposition.  No  question,  it  is  be- 
lieved, has  ari.«en  to  which  this  principle 
applies  more  unequivocally  than  to  that 
now  under  consideration.'  And  in  support 
of  that  referred  to  the  writings  in  the  fed- 
eralist, which  were  presented  before  the 
adoption  of  the  constitution,  and  were 
generally  recognized  as  powerful  argu- 
ments in  its  favor;  also  to  the  judiciary 
act  of  1789.  1  Stat.  73,  the  decisions  of 
this  court  and  the  assent  of  the  courts  of 
several  states  thereto,  saying  (p.  421): 
'This  concurrence  of  statesmen,  of  legis- 
lators, and  of  judges  in  the  same  construc- 
tion of  the  constitution  may  justly  inspire 
some  confidence  in  that  construction.' 
Again,  in  United  States  v.  State 
Bank,  6  Pet.  29,  39,  8  L.  Ed.  308, 
Mr.  Justice  Story,  in  like  manner, 
said:  'It  is  not  unimportant  to  state, 
that  the  construction  which  we  have 
given  to  the  terms  of  th€  act,  is  that 
which  is  understood  to  have  been  practi- 
cally acted  upon  by  the  government,  as 
well  as  by  individuals,  ever  since  its  en- 
actment. Many  estates,  as  well  of  de-" 
ceased  persons,  as  of  persons  insolvent 
who  have  made  general  assignments,  have 
been  settled  upon  the  footing  of  its  cor- 
rectness. A  practice  so  long  and  so  gen- 
era! would,  of  itself,  furnish  strong 
grounds  for  a  lil>eral  construction,  and 
could  not  now  be  disturbed  without  in- 
troducing a  train  of  serious  mischiefs. 
We  think  the  practice  was  founded  in  the 
true  exposition  of  the  terms  and  intent  of 
the  act,  but  if  it  were  susceptible  of  some 
doubt,  so  long  an  acquiescence  in  it  would 
justify  us  in  yielding  to  it  as  a  safe  and 
reasonable  exposition.'  In  the  second 
class  may  be  placed  Stuart  v.  Laird,  1 
Cranch  299.  2  L.  Ed.  115;  Burrow-Giles 
Lithographic  Co.  v.  Sarony.  Ill  U.  S.  53. 
28  L.  Ed.  349.  in  which  last  case  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  used 
this  language  (p.  57):  'The  construction 
placed  upon  the  constitution  by  the  first 
act  of  1790.  and  the  act  of  1802,  by  the 
men  who  were  contemporary  with  its  for- 
mation, m.any  of  whom  were  members  of 
the  convention  which  framed  it,  is  of  it- 
self entitled  to  very  great  weight,  and 
when  it  is  remembered  that  the  rights 
thus  established  have  not  been  disputed 
during  a  period  of  nearly  a  centurj-,  it  is 
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economic  writers  of  established  reputation.^^  "The  opinion  of  the  Federalist 
has  always  been  considered  as  of  great  authority.  It  is  a  complete  commentary 
on  our  constitution  ;  and  is  appealed  to  by  all  parties  in  the  questions  to  which 
that  instrument  has  given  birth.  Its  intrinsic  merit  entitles  it  to  this  high  rank ; 
and  the  part  two  of  its  authors  performed  in  framing  the  constitution  put 
it  very  much  in  their  power  to  explain  the  views  with  which  it  was  framed. 
These  essays  having  been  published  while  the  constitution  was  before  the  nation 
for  adoption  or  rejection,  and  having  been  written  in  answer  to  objections  founded 
entirely  on  the  extent  of  its  powers,  and  on  its  diminution  of  state  sovereignty, 
are  entitled  to  the  more  consideration,  where  they  frankly  avow  that  the  power 
objected  to  is  given,  and  defend  it.""*^ 


almost  conclusive.'  See.  also.  The  Laura, 
114  U.  S.  411,  29  L.  Ed.  147;  United  States 
V.  Philbrick,  120  U.  S.  52,  59,  30  L.  Ed. 
559;  United  States  v.  Hill,  120  U.  S.  169, 
182,  30  L.  Ed.  627;  Robertson  v.  Downing. 
127  U.  S.  607,  613.  32  L.  Ed.  269;  and 
Schell  V.  Fauche.  138  U.  S.  562,  572.  34  L. 
Ed.  1040,  in  which  it  was  said:  'In  all 
cases  of  ambiguity,  the  contemporaneous 
construction,  not  only  of  the  courts,  but 
of  the  departments,  and  even  of  the  offi- 
cials whose  duty  it  is  to  carry  the  law  into 
efifect,  is  universally  held  to  be  controll- 
ing.' The  third  class  is  the  largest. 
While  the  language  used  by  the  several 
justices  announcing  the  opinions  in  these 
cases  is  not  the  same,  the  thought  is  alike. 
Thus,  in  Swift  Co.  v.  United  States,  105 
U.  S.  691,  695.  26  L.  Ed.  1108,  Mr.  Justice 
Matthews  said:  'The  rule  which  gives  de- 
termining weight  to  contemporaneous 
construction,  put  upon  a  statute,  by  those 
charged  with  its  execution,  applies  only 
in  cases  of  ambiguity  and  doubt.'  In 
United  States  v.  Graham,  110  U.  S.  219, 
221,  28  L.  Ed.  126,  Chief  Justice  Waite 
thus  stated  the  law:  'Such  being  the  case 
it  matters  not  what  the  practice  of  the  de- 
partments may  have  been  or  how  long 
continued,  for  it  can  only  be  resorted  to 
in  aid  of  interpretation,  and  "it  is  not  al- 
lowable to  interpret  what  has  no  need  of 
interpretation."  If  there  were  ambiguity 
or  doubt,  then  such  a  practice,  begun  so 
early  and  continued  so  long,  would  be  in 
the  highest  degree  persuasive,  if  not  ab- 
solutely controlling  in  its  effect.  But  with 
language  clear  and  precise,  and  with  its 
meaning  evident,  there  is  no  room  for 
construction,  and  consequently  no  need  of 
anything  to  give  it  aid.  The  cases  to  this 
effect  are  numerous.'  In  United  States 
7'.  Tanner,  147  U.  S.  661.  663.  37  L.  Ed. 
321,  it  was  said  by  Mr.  Justice  Brown:  'If 
it  were  a  question  of  doubt,  the  construc- 
tion given  to  this  clause  prior  to  October, 
1885.  might  be  decisive;  but,  as  it  is  clear 
to  us  that  this  construction  was  erroneous, 
we  think  it  is  not  too  late  to  overrule  it. 
United  States  v.  Graham,  110  U.  S.  219, 
28  L.  Ed.  126;  Swift  Co.  v.  United  States, 
105  U.  S.  691,  26  L.  Ed.  1108.  It  is  only 
in  cases  of  doubt  that  the  construction 
given  to  an  act  by  the  department  charged 
with  the  dutv  of  enforcing  it  becomes  ma- 
terial.'     'In  United  States  v.  Alger,  152  U. 


S.  384,  397,  38  L.  Ed.  488,  Mr.  Justice  Gray 
used  this  language:  'If  the  meaning  of 
that  act  were  doubtful,  its  practical  con- 
struction by  the  Navy  Department  would 
be  entitled  to  great  weight.  But  as  the 
meaning  of  the  statute,  as  applied  to  these 
cases,  appears  to  this  court  to  be  perfectly 
clear,  no  practice  inconsistent  with  that 
meaning  can  have  any  effect.'  In  Webster 
V.  Luther.  163  U.  S.  331,  342,  41  L.  Ed.  179, 
Mr.  Justice  Harlan  stated  the  rule  in  these 
words:  'The  practical  construction  given 
to  an  act  of  congress,  fairly  susceptible  of 
different  constructions,  by  one  of  the  ex- 
ecutive departments  of  the  government, 
is  always  entitled  to  the  highest  respect, 
and  in  doubtful  cases  should  be  followed 
by  the  courts,  especially  when  important 
interests  have  grown  up  under  the  prac- 
tice adopted.  Bate  Refrigerating  Co.  v. 
Sulzberger.  157  U.  S.  1,  34,  39  L.  Ed.  601; 
United  States  v.  Healey,  160  U.  S.  136,  141, 
40_  L.  Ed.  369.  But  this  court  has  often 
said  that  it  will  not  permit  the  practice 
of  an  executive  department  to  defeat  the 
obvious  purpose  of  a  statute.'  From  this 
resume  of  our  decisions  it  clearly  appears 
that  practical  construction  is  relied  upon 
only  in  cases  of  doubt.  We  have  referred 
to  it  when  the  construction  seemed  to  .be 
demonstrable,  but  then  only  in  response 
to  doubts  suggested  by  counsel.  Where 
there  was  obviously  a  matter  of  doubt,  we 
have  yielded  assent  to  the  construction 
placed  by  those  having  actual  charge  of 
the  execution  of  the  statute,  but  where 
there  was  no  doubt  we  have  steadfastly 
declined  to  recognize  any  force  in  prac- 
tical construction.  Thus,  before  any  ap- 
peal can  be  made  to  practical  construc- 
tion, it  must  apnear  that  the  true  meaning 
is  doubtful."  Fairbank  v.  United  States, 
181    13.   S.  283,  311.   45   L.   Ed.   862. 

45.  Debates  of  the  convention;  political 
and  economic  writings. — Pollock  Farmers' 
Loan,  etc.,  Co.  (rehearing),  158  U.  S.  601, 
39    L.    Ed.   1108. 

46.  Same;  the  Federalist. — Marshall.  C. 
J.,  delivering  the  opinion  in  Cohens  7'.  Vir- 
ginia. 6  Wheat.  264,  318,  5  L.  Ed.  257. 

"The  general  rules  of  construction  ap- 
plicable to  the  negative  and  affirmative 
powers  of  grant  in  the  constitution  are 
commented  on  in  the  32d  number  of  the 
Federalist,  in  these  terms:  'That,  not- 
withstanding    the     affirmative     grants     of 
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Amendments  Proposed  by  Congress. — It  is  otherwise,  however,  with  ref- 
erence to  those  amendmeiils  proposed  and  debated  by  congress.  As  to  them  it 
is  held  that:  "What  individual  senators  or  representatives  may  have  urged  in 
debate,  in  regard  to  the  meaning  to  be  given  to  a  proposed  constitutional  amend- 
ment, or  bill  or  resolution,  does  not  furnish  a  firm  ground  for  its  proper  con- 
struction, nor  is  it  important  as  explanatory  of  the  grounds  upon  which  the  mem- 
bers voted  in  adopting  it."'*''  "The  safe  way  is  to  read  its  language  in  connection 
with  the  known  condition  of  affairs  out  of  which  the  occasion  for  its 
adoption  may  have  arisen,  and  then  to  construe  it,  if  there  be  therein  any  doubtful 
expressions,  in  a  way,  so  far  as  is  reasonably  possible,  to  forward  the  known  pur- 
pose or  object  for  which  the  amendment  was  adopted.  This  rule  could  not,  of 
course,  be  so  used  as  to  limit  the  force  and  effect  of  an  amendment  in  a  manner 
which  the  plain  and  unambiguous  language  used  therein  would  not  justify  or 
permit."48 

5.  Legislative;  Construction  and  Its  Weight. — See  ante,  "By  the  Govern- 
ment  and    Its    Departments,"    III,    B.    4,    a. 

6.  Rule  of  Stare  Decisis. — Principles  of  constitutional  construction,  long 
ago  established  and  steadily  adhered  to,  preclude  a  judicial  tribunal  from  hold- 
ing a  legislative  enactment,  federal  or  state,  unconstitutional  and  void,  unless  it 
be  manifestly  so.^^  Nevertheless,  "it  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  control  the  judgment  in  a  subsequent  suit,  when 
the  very  point  is  presented  for  decision.  The  reason  of  this  maxim  is  obvious. 
The  question  actually  before  the  court  is  investigated  with  care,  and  considered 
in  its   full   extent.     Other  principles   which  may  serve   to   illustrate   it    are  con- 


general  authorities,  there  has  been  the 
most  pointed  care,  in  those  cases  where 
it  was  deemed  improper  that  the  like  au- 
thorities should  reside  in  the  states,  to  in- 
sert necrative  clauses  prohibiting  the  ex- 
ercise of  them  by  the  states.  The  tenth  sec- 
tion of  the  first  article  consists  altogether 
of  such  provisions.  This  circumstance  is 
a  clear  indication  of  the  sense  of  the  con- 
vention, and  furnishes  a  rule  of  interpre- 
tation out  of  the  body  of  the  act.  which 
justified  the  position  I  have  advanced,  and 
refutes  every  hypothesis  to  the  contrary.' 
That  is.  in  favor  of  the  state  power.  These 
remarks  were  made  to  quiet  the  fears  of 
the  people,  and  to  clear  up  doubts  on  the 
meaning  of  the  constitution,  then  before 
them  for  adoption  by  the  state  conven- 
tions. And  it  is  an  historical  truth,  never, 
so  far  as  I  know,  denied,  that  these  papers 
were  received  by  the  people  of  the  states 
as  the  true  exponents  of  the  instrument 
submitted  for  their  ratification."  (Opin- 
ion of  Catron,  T.)  License  Cases,  5  How. 
504,  607.  12  L.  "Ed.  256. 

47.  Otherwise  as  to  amendments  pro- 
posed and  debated  by  congress. — United 
State  V.  Union  Pac.  R.  Co..  91  U.  S.  72. 
79.  23  L.  Ed.  224;  United  States 
V.  Trans-Missouri  Freight  Ass'n,  166 
U.  S.  290,  318,  41  L.  Ed.  1007; 
United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  699.  42  L.  Ed.  890; 
Dunlap  V.  United  States,  173  U.  S.  65.  75, 
43  L.  Ed.  616;  Maxwell  v.  Dow,  176  U.  S. 
581.    601,    602,    44    L.    Ed.    597;    Downes    v. 


Bidwell,  182  U.  S.  244,  254,  45  T,.  Ed.  1088; 
Czarnikow  v.  Bidwell,  191  U.  S.  559,  48  L. 
Ed.  302;  Warner  v.  Stranahan,  191  U.  S. 
560.  48  L.   Ed.  302. 

"The  arguments  of  individual  legisla- 
tors are  no  proper  subject  for  judicial 
comment.  They  are  so  often  influenced 
by  personal  or  political  considerations,  or 
by  the  assumed  necessities  of  the  situation, 
that  they  can  hardly  be  considered  even 
as  the  deliberate  views  of  the  persons 
who  make  them,  much  less  as  dictating 
the  construction  to  be  put  upon  the  con- 
stitution by  the  courts.  United  States  Z'. 
Union  Pac.  R.  Co.,  91  U.  S.  72,  79,  23  L. 
Ed.  224."  Downes  v.  Bidwell,  182  U.  S. 
244,  254.  45  L.  Ed.  1088,  reaffirmed  in 
Czarnikow  z'.  Bidwell,  191  U.  S.  559,  48  L. 
Ed.  302;  Warner  v.  Stranahan,  191  U.  S. 
560.  4S   L.   Ed.  302. 

The  intention  of  the  congress  which 
framed  and  of  the  states  which  adopted 
the  fourteenth  amendment  of  the  consti- 
tution must  be  sought  in  the  words  of  the 
amendment;  and  the  debates  in  congress 
are  not  admissible  as  evidence  to  control 
the  meaning  of  those  words.  But  such 
statements  are  valuable  as  contempora- 
neous opinions  of  jurists  and  statesmen 
upon  the  len-il  menn'ng  of  the  words 
themselves.  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649.  699,  42  L.  Ed.  890. 

48.  Maxwell  v.  Dow,  176  U.  S.  581,  602, 
44   L.   Ed.   597. 

49.  Rule  of  stare  decisis. — Halter  z'.  Ne- 
braska. 205  U.  S.  34,  40,  51  L.  Ed.  696. 
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sidered  in  their  relation  to  the  case  decided,  but  their  possible  beaiing  on  all 
other  cases   is  seldom  completely   investigated."^'' 

7.  Words,  Context  and  Subject  Matter;  Intent  and  Meaning,  Nature 
AND  Object,  etc. — a.  In  General. — The  solution  of  constitutional  questions 
must  necessarily  depend  upon  the  words  of  the  constitution ;  the  meaning  and 
intention  of  the  convention  which  framed  and  proposed  it  for  adoption  and  rati- 
fication to  the  conventions  of  the  people  of  and  in  the  several  states ;  together 
with  a  reference  to  such  sources  of  judicial  information  as  are  resorted  to  by 
all  courts  in  construing  statutes,  and  to  which  the  federal  supreme  court  has 
always  resorted  in  construing  the  constitution.  In  the  construction  of  the  con- 
stitution, therefore,  the  words,  the  subject,  the  context,  and  the  intention  of  the 
person  using  them,   are  all  to  be  taken   into  view.^^ 

b.  Spirit  and  Intent  of  Instrument;  Nature,  Purpose  and  Object: — The  object 
of  construction,  applied  to  a  constitution,  is  to  give  effect  to  the  intent  of  its 
framers,  and  of  the  people  in  adopting  it.-^^  Jtg  provisions  should  be  construed 
so  as  to  effectuate,  rather  than  defeat,  its  evident  purpose. •''•'^  All  rules  would  be 
subverted,  if  mere  extraneous  matter  should  have  the  eft"ect  of  interpreting  a 
supreme  law  dift'erently  from  its  obvious  or  necessarily  to  be  implied  sense,  so 
apparent  as  to  overrule  the  words  used.-"*^ 

Spirit  and  Intent  to  Be  Ascertained  from  the  Instrument. — Although 
the  spirit  of  an  instrument  is  to  be  respected  not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words. ^^  The  intent  is  to  be  found  in 
the  instrument  itself;  and  when  the  text  of  a  constitutional  provision  is  not 
ambiguous,  the  courts,  in  giving  construction  thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrument. 5*^ 


50.  As  to  general  statements  and  ex- 
pressions found  in  opinions, — Marshall, 
C.  J.,  delivering  the  opinion  in  Cohens  v. 
Virginia.  6  Wheat.  264,  399,  5  L.  Ed.  257. 
See,  also,  the  title  STARE  DECISIS. 

51.  Construction  according  to  words, 
context,  and  subject  matter;  intent  and 
meaning,  etc — Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657.  721,  723,  9  L.  Ed.  1233. 
Accord:  McCulloch  v.  Maryland,  4  Wheat. 
316,  415,  4  L.  Ed.  579;  United  States  V. 
Arrendondo,  6  Pet.  691,  739,  741,  8  L.  Ed. 
547;  Pollock  v.  Farmers'  Loan,  etc.,  Co. 
(rehearing),  158  U.  S.  601,  619,  39  L.  Ed. 
1108. 

"In  performing  the  delicate  and  impor- 
tant duty  of  construing  clauses  in  the  con- 
stitution of  our  country,  which  involve 
conflicting  powers  of  the  government  of 
the  Union,  and  of  the  respective  states,  it 
is  proper  to  take  a  view  of  the  literal 
meaning  of  the  words  to  be  expounded, 
of  their  connection  with  other  words,  and 
of  the  general  objects  to  be  accomplished 
by  the  prohibitory  clause,  or  by  the  grant 
of  power."  Marshall,  C.  J.,  delivering  the 
majority  opinion  in  Brown  v.  Maryland, 
12  Wheat.  419,  437.  6  L.   Ed.  678. 

52.  Intent  of  framers;  object  of  con- 
struction.— Lake  Cramtv  v.  Rollins,  130  U. 
S.   662,  670,  32  L.   Ed.    lOfiO. 

53.  Construction  should  effectuate,  not 
defeat,  purpose. — Jarrolt  v.  Moberly,  103 
U.  S.  580,  586,  26  L.  Ed.  492;  Prigg  v. 
Pennsylvania,  16  Pet.  539,  012,  10  L.  Ed. 
1060. 

A  constitutional  provision  is  to  be  con- 
strued "in  such  a  mnnner  as,  consistently 
with  its  words,  shall  fully  and  completely 


efifectuate  the  whole  object  of  it.  If,  by 
one  mode  of  interpretation,  the  ris^ht  must 
become  shadowy  and  unsubstantial,  and 
without  any  remedial  power  adequate  to 
the  end,  and  by  another  mode,  it  will  at- 
tain its  just  end  and  secure  its  manifest 
purpose,  it  would  seem,  upon  principles 
of  reasoning  absolutely  irresistible,  that 
the  latter  ought  to  prevail.  No  court  of 
justice  can  be  authorized  so  to  construe 
any  clause  of  the  constitution  as  to  de- 
feat its  obvious  ends,  when  another  con- 
struction, equally  accordant  with  the 
words  and  sense  thereof,  will  enforce  and 
protect  them."  Story,  J.,  delivering  the 
opinion  of  the  court  in  Prigg  v.  Pennsyl- 
vania, 16  Pet.  539,  612,  10  L.  Ed.  1060. 

54.  Extraneous  matter  not  to  overrule 
obvious  and  necessary  meaning. — Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  723, 
9  L.  Ed.  1233;  Cohens  v.  Virginia.  6 
Wheat.  264.  380,  5  L.  Ed.  257;  Gibbins  v. 
Ogden.  9  Wheat.  1.  188,  6  L.  Ed.  23. 

55.  Spirit  and  intent  ascertained  from 
the  words. — Sturges  z'.  Crowninshicl  1,  4 
Wheat.  122,  202,  4  L.  Ed.  529;  Jacobs -^n 
V.  Massachusetts,  197  U.  S.  11,  22,  49  L. 
Ed.   643. 

56.  Same. — Lake  County  v.  Rollins,  130 
U.   S.  662,  670,  32   L.   Ed.   1060. 

No  matter  what  may  have  been  the  in- 
tention of  the  mover  of  the  proviso,  in 
one  of  the  articles  of  the  state  constitu- 
tion, the  intention  of  the  framers  of  the 
article,  and  of  the  people  adopting  it. 
must  be  gathered  from  the  article  itself. 
Town  of  Concord  v.  Po-Asmouth  Sav. 
Bank,  92  U.  S.  625,  629,  23  L.  Ed.  628. 


CONSTITUTIONAL  LAW, 


45 


Language  Aided  by  Reference  to  Nature,  Purpose  and  Object.— The 

extent  of  the  power  granted  by  the  people  to  the  Federal  government  is  to  be 
ascertained,  not  by  the  date  of  the  grant  but  by  its  nature  and  terms.  The  ex- 
tent of  the  power  is  not  in  any  degree  dependent  upon  the  circumstances  that 
some  of  the  state  constitutions  were  formed  before,  and  others  after,  the  con- 
stitution of  the  United  States.^'^  It  is  to  be  ascertained  by  the  language  of  the 
instrument  taken  in  connection  with  the  purpose  for  which  they  were  con f erred. ^^ 
If,  from  the  imperfection  of  human  language,  there  should  be  serious  doubts 
respecting  the  extent  of  any  given  power,  it  is  a  well  settled  rule,  that  the  objects 
for  which  it  was  given,  especially  when  those  objects  are  expressed  in  the  instru- 
ment itself,   should   have  great   influence  in   the  construction.-'^^ 

When  Intention  to  Prevail  over  Apparent  Meaning. — If  the  text  be  clear 
and  distinct,  no  restriction  upon  its  plain  and  obvious  import  ought  to  be  ad- 
mitted, unless  the  inference  be  irresistible.^o  If  in  any  case,  the  plain  meaning 
of  the  provision,  not  contradicted  by  any  other  provision  in  the  same  instrument^ 
is  to  be  disregarded,  upon  the  grounds  that  the  framers  of  the  constitution  could 
not  have  intended  what  they  say,  it  must  be  one  in  which  the  absurdity  and  in- 
justice of  applying  the  provision  to  the  case  would  be  so  monstrous  that  all 
mankind  would  without  hesitation  unite  in  rejecting  the  application. "^^ 


57.  Extent  of  power  to  be  ascertained 
from  nature  and  terms  of  grant. — McCul- 
loch  V.  Maryland,  4  Wheat.  316,  4  L.  Ed. 
57S. 

58.  Same. — Passenger  Cases,  7  How. 
283.  4.-9,  12  L.  Ed.  70^2.  opinion  of  Grier,  J. 

59.  Construction  of  powers  with  refer- 
ence to  object. — Gibbons  v.  Ogden.  9 
Wheat.  1.  188.  6  L.  Ed.  23,  opinion  of  Mar- 
shall, C.  J. 

In  investigating  the  nature  and  extent 
n{  the  powers  conferred  by  the  constitu- 
tion upon  congress,  it  is  indispensable  to 
keep  in  view  the  objects  for  which  those 
powers  were  granted.  This  is  a  universal 
rule  of  construction  applied  aHke  to  stat- 
utes, wills,  contracts,  and  constitutions. 
If  the  general  purpose  of  the  instrument 
is  ascertained,  the  language  of  its  provi- 
sions must  be  construed  with  reference 
to  that  purpose  and  so  as  to  subserve  it. 
Legal  Tender  Cases,  12  Wall.  457,  531,  20 
L.   Ed.  287. 

This  rule  of  construction  is  particularly 
applicable  tn  the  constitution  for  the  rea- 
son that  minute  details  are  not  found  in 
the  constitution.  It  is  necessarily  brief 
and  comprehensive,  dealing  unavoidably 
in  general  language  prescribing  merely 
the  outline  of  the  system  which  it  is  de- 
signed to  establish,  leaving  the  filling  up 
to  be  deduced  from  those  outlines.  Legal 
Tender  Cases,  12  Wall.  457.  532,  20  L.  Ed. 
287. 

The  constitution  of  the  United  States 
and  the  powers  confided  by  it  to  the  gen- 
eral government,  to  be  exercised  for  the 
benefit  of  all  the  states,  ought  not  to  be 
nullified  or  evaded  by  astute  verbal  criti- 
cism, without  regard  to  the  grand  aim 
and  object  of  the  instrument  and  the  prin- 
ciples on  which  it  is  based.  (Opinion  of 
Grier,  J.)  Passenger  Cases,  7  How.  283, 
459.    12    L.    Ed.    702. 

War  amendments;  general  purpose  to 
be   kept   in  view. — In   giving  construction 


to  any  of  the  amendments  adopted  after 
the  war  between  the  states,  it  is  necessary 
to  keep  the  main  purpose  of  those  amend- 
ments in  view.  Strauder  v.  West  Virginia 
100  U.  S.  303,  310,  25  L.  Ed.  664;  Slaugh- 
ter-House  Cases,  16  Wall.  36.  21  L  Ed. 
394. 

The  one  pervading  purpose  found  in 
these  amendments,  lying  at  the  foundation 
of  each,  and  without  which  none  of  them 
would  ever  have  been  suggested,  was  the 
emancipation  of  the  slave  race,  and  the 
security  and  firm  establishment  of  that 
freedom,  and  the  protection  of  the  newly 
made  freemen  and  citizens  from  oppres- 
sion of  their  former  masters.  In  any  fair 
and  just  construction  of  any  section  or 
phrase  of  these  amendments,  it  is  neces- 
sary to  look  to  this  purpose  which  is  the 
pervading  spirit  of  them  all,  the  evil  which 
they  were  designed  to  remedy,  and  the 
process  of  continued  addition  to  the  con- 
stitution until  that  purpose  was  supposed 
to  be  accomplished.  Slaughter-House 
Cases,  16  Wall.  36.  72,  21   L.   Ed.  394. 

60.  When  intent  to  prevail  over  appar- 
ent meaning.— Martin  v.  Hunter,  1  Wheat. 
304,  339,  4  L.    Ed.  97. 

61.  Same. — Sturgis  v.  Crowninshield,  4 
Wheat.  122,  202,  4  L.  Ed.  529. 

Where  a  power  under  the  federal  con- 
stitution is  expressly  given  in  general 
terms,  it  is  not  to  be  restrained  to  par- 
ticular cases,  unless  that  construction 
grows  out  of  the  context,  expressly,  or 
by  necessarv  implication.  (Opinion  of 
Story,  j.)  Martin  v.  Hunter,  1  Wheat. 
304.  326,  4   L.   Ed.   97. 

The  jurisdiction  of  the  federal  supreme 
court,  being  extended  by  the  letter  of  the 
constitution  to  all  cases  arising  under  the 
constitution,  or  under  the  laws  of  the 
United  States,  it  follows  that  those  who 
would  withdraw  any  ca=e  of  this  descrip- 
tion from  that  jurisdiction,  must  sustain 
the  exception  they  claim,  by  the  spirit  and 
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Intent  and  Spirit  Invoked  to  Sustain  Language  Sought  to  Be  Re- 
stricted Thereby. — -In  weighing  arguments  drawn  from  the  nature  of  govern- 
ment, and  from  the  general  spirit  of  an  instrument,  and  urged  for  the  purpose 
of  narrowing  the  construction  which  the  words  of  that  instrument  seem  to  re- 
quire, it  is  proper  to  place  in  the  opposite  scale  those  principles,  draw^n  from 
the  same  sources,  which  go  to  sustain  the  words  in  their  full  operation  and  nat- 
ural import. ^2 

c.  Words  and  Language  Taken  in  Their  Xafural  and  Orid^iary  Sense. — To 
get  at  the  thought  or  meaning  expressed  in  a  statute,  a  contract  or  a  constitu- 
tion, the  first  resort  in  all  cases  is  to  the  natural  signification  of  the  words,  in 
the  order  of  grammatical  arrangement  in  »vhich  the  framers  of  the  instrument 
have  placed  them.^^  Where  there  is  no  ambiguity  in  words  used,  taken  sep- 
arately or  in  connection,  as  a  term  or  phrase,  they  require  no  other  interpretation 
than  is  to  be  found  in  the  known  and  universally  received  standard  by  which 
they  are  defined,  nor  can  they  be  taken  in  any  other  sense  or  by  any  other  ref- 
erence, unless  there  appears  from  the  context  or  other  parts  of  the  same  instru- 
ment, an  obvious  intention  to  use  and  apply  them  differently  from  their  ordi- 
nary or  legal  acceptation.*''*  If  the  words  convey  a  definite  meaning  which  in- 
volves no  absurdity,  nor  any  contradiction  of  other  parts  of  the  instrument,  then 
that  meaning,  apparent  on  the  face  of  the  instrument,  must  be  accepted,  and 
neither  the  courts  nor  the  legislature  have  the  right  to  add  to  it  or  take  from  it.^^ 


true  meaning  of  the  constitution,  which 
spirit  and  true  meaning  must  be  so  ap- 
parent as  to  overrule  the  words  which  its 
framers  have  employed.  Marshall,  C.  J., 
delivering  the  opinion  in  Cohens  v.  Vir- 
ginia, 6  Wheat.  264.  379,  380.  5  L.  Ed.  257. 

62.  Spirit  and  intent  invoked  to  sustain 
as  well  as  to  overturn  language. — Cohens 
V.  Virginia,  6  Wheat.  264,  384,  5  L.  Ed. 
257. 

63.  Words  taken  in  their  natural  and  or- 
dinary sense. — Gibbons  v.  Ogden,  9 
Wheat.  1,  188,  6  L.  Ed.  23;  Denn  v.  Reid, 
10  Pet.  524,  9  L.  Ed.  519;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  721,  9  L.  Ed. 
1233;  Kidd  v.  Pearson,  128  U.  S.  1,  20,  32 
L.  Ed.  346;  Lake  County  v.  Rollins,  130 
U  S.  662,  670,  32  L.  Ed.  1060;  AlcPherson 
V.  Blacker,  146  U.  S.  1,  27,  36  E.  Ed.  869; 
Hodges  V.  United  States,  203,  U.  S.  1.  11,  51 
L.   Ed.  65. 

64.  Where  no  ambiguity  in  language 
employed. — Briscoe  v.  Bank.  11  Pet.  257, 
9  L.  Ed.  T09.  opinion  of  Baldwin,  J. 

65.  Plain  and  definite  meaning  must  be 
accepted.— Denn  v.  Reid,  10  Pet.  524,  9  L. 
Ed.  519;  Green  v.  Biddle.  8  Wheat.  1,  89, 
5  L.  Ed.  547;  Lake  County  v.  Rollins,  130 
U.  S.  662.  670,  32  L.  Ed.  1060. 

"As  men  whose  intentions  require  no 
concealment  generally  employ  the  words 
which  most  directly  and  aptly  express 
the  ideas  they  intend  to  convey,  the  en- 
lightened patriots  who  framed  our  con- 
stitution, and  the  people  who  adopted  it, 
must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have 
intended  what  they  have  said."  Marshall, 
C.  J.,  delivering  the  opinion  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  188,  6  L.  Ed.  23;  Kidd 
V.  Pearson,  128  U.  S.  1,  20.  32  L.  Ed.  346; 
McPherson  v.  Blacker.  146  U.  S.  1,  27,  36 
L.   Ed.  869;   Pollock  v.   Farmers'    Loan   & 


Trust  Co.  (rehearing),  158  U.  S.  601,  618, 
619.  39  L.  Ed.  1108;  South  Carolina  v. 
United  States,  199  U.  S.  437,  449.  50  L- 
Ed.  2G1;  Hodges  v.  United  States,  203  U- 
S.   1,   16,  51   L.    Ed.   65. 

In  Hodges  v.  United  States,  203  U.  S.  1- 
16.  51  L.  Ed.  65,  Mr.  Justice  Brewer  ap- 
plies this  principle  to  the  construction  of 
the  thirteenth  amendment,  and  states  that 
the  meaning  of  that  amendment  is  as  clear 
as  language  can  make  it. 

Where  the  words  are  plain  and  clear, 
resort  to  collateral  aids  to  interpretation 
is  unnecessary  and  cannot  be  indulged  in 
to  narrow  or  enlarge  the  text.  McPher- 
son V.  Blacker,  146"U.  S.  1,  27,  36  L.  Ed. 
869 

"So,  also,  where  a  law  is  expressed  in 
plain  and  unambiguous  terms,  whether 
those  terms  are  general  or  limited,  the 
le.s:islature  should  be  intended  to  mean 
what  they  have  plainly  expressed,  and 
consenuently  no  room  is  left  for  con- 
struction. United  States  v.  Fisher,  2 
Cranch  358,  399.  2  L.  Ed.  304;  Dog.srett  v. 
Railroad  Co.,  99  U.  S.  72.  25  L.  Ed.  301. 
There  is  even  stronger  reason  for  adher- 
ing to  this  rule  in  the  case  of  a  constitu- 
tion than  in  that  of  a  statute,  since  the 
latter  is  passed  by  a  deliberative  body 
of  small  numbers,  a  large  proportion  of 
whose  members  are  more  or  less  conver- 
sant with  the  niceties  of  construction  and 
discrimination  and  fuller  opportunity  ex- 
ists for  attention  and  revision  of  such  a 
character,  while  constitutions,  although 
framed  by  conventions,  are  vet  created  by 
the  votes  of  the  entire  body  of  electors 
in  a  state,  the  most  of  whom  are  little 
disposed,  even  if  they  were  able,  to  en- 
gage in  such  refinements.  The  simplest 
and  most  obvious  interpretation  of  a  con- 
stitution,  if  in  itself  sensible,  is   the   most 
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Standard  of  Definition. — What  the  standard  of  definition  shall  be  de- 
pends on  the  term  used  ;  if  it  is  one  of  common  use  in  the  ordinary  transactions 
of  society  and  so  applied,  it  shall  be  taken  in  its  common  ordinary  acceptation 
by  those  who  use  the  term.  A  want  of  certainty  is  cured  by  a  reference  to  that 
which  is  certain;  and  when  any  word,  term  or  phrase,  has  acquired  a  definite 
meaning,  its  use,  without  explanatory  words,  is  always  deemed  to  be  so  in- 
tended."^ 

Some  Words  to  Be  Taken  in  a  Mitigated  Sense.— It  is  essential  to  a 
just  construction,  that  many  words  which  import  something  excessive  should  be 
understood  in  a  more  mitigated  sense — that  is,  in  that  sense  which  common 
usage  justifies.  The  word  "necessary,"  as  used  in  that  section  of  the  federal 
constitution  which  provides  that  congress  shall  have  power  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  its  enumerated 
powers,   is   of   this    description.^" 

When  Mere  Grammatical  Construction  Not  to  Control. — Mere  gram- 
matical construction  ought  not  to  control  the  interpretation  unless  it  is  warranted 
by  the  general   scope  and  object  of  the   provision.*'^ 

d.  Technkal  Construction  of  Words. — If  the  term  used  relates  to  any  partic- 
ular art,  science  or  occupation,  its  meaning  is  its  commonly  understood  sense  ac- 
cording to  the  usage  and  acceptation  among  men  so  employed. ^^ 

e.  Construction  zmth  Reference  to  Context. — The  same  words  have  not  neces- 
sarily the  same  meaning  attached  to  them  when  found  in  dififerent  parts  of  the 
same  instrument ;  their  meaning  is  controlled  by  the  context.  In  common  lan- 
guage the  same  words  have  various  meaning,  and  the  peculiar  sense  in  which  it 


likely  to  be  that  meant  by  the  people  in 
its  adoption."  Lake  County  v.  Rollins, 
130    U.    S.    662,   670,   32   L.    Ed.'  1060. 

Court  to  construe  and  not  revise  con- 
stitution.— It  is  no  part  of  the  duty  of  the 
court  to  make  or  unmake  but  simply  to 
construe  provisions  of  the  constitution.  AH 
questions  of  policy;  all  questions  of  re- 
striction and  unjust  discrimination;  all 
questions  of  flexibility  and  adjustibility  to 
meet  the  varied  wants  and  necessities  of 
the  people — must  be  regarded  as  having 
been  fully  considered  and  conclusively  de- 
termined by  the  adoption  of  the  constitu- 
tion. The  oath  of  all  is  to  support  it  as 
it  is,  and  not  as  it  might  have  been.  To 
do  so  may,  in  some  cases,  lead  to  individ- 
ual hardships;  but  to  do  otherwise  would 
be  most  portentous  with  evil.  Lake 
County  f.  RolHns,  130  U.  S.  662,  672.  32 
L.   Ed.    1060. 

66.  Standard  of  definition. — Briscoe  v. 
Bank,  11  Pet.  2.o7,  328c,  9  L.  Ed.  709, 
opinion    of   Baldwin,   J. 

The  same  standard  is  to  be  applied  to 
all  its  terms,  and  every  word  which  can 
bear  upon  its  intention,  referring  each  to 
the  appropriate  subject  to  which  it  re- 
lates, the  standard  is  furnished  for  the 
interpretation.  (Opinion  of  Baldwin,  J.) 
Briscoe  v.  Bank.  11  Pet.  257.  328c,  9  L. 
Ed.   709. 

Words  in  a  constitution  as  well  as  words 
in  a  statute  are  always  to  be  given  the 
meaning  they  have  in  common  use,  unless 
there  are  very  stron«  reasons  to  the  con- 
trary. Tennessee  v.  Whitworth,  117  U. 
S.  139.  147,  29  L.  Ed.  833;  Chisholm  v. 
Georgia,  2  Dall.  419,  477,  1  L.  Ed.  440. 


In  construing  the  federal  constitution 
the  words  are  to  be  taken  in  their  nat- 
ural and  obvious  sense,  and  not  in  a  sense 
unreasonably  restricted  or  enlarged. 
(Opinion  of  Story,  J.)  Martin  v.  Hun- 
ter. 1   Wheat.  304,  326,  4  L.  Ed.  97. 

Illustrations. — The  word  "party,"  being, 
in  common  usage,  applicable  both  to  plain- 
tiff and  defendant  is  not  to  be  limited  as 
applying  only  to  those  cases  in  which  a 
state  is  a  party  plaintiff,  as  used  in  the 
constitutional  provision  extending  the  ju- 
dicial powers  of  the  United  States  to  con- 
troversies in  which  a  state  is  a  party. 
Chisholm  v.  Georgia,  2  Dall.  419,  477,  1 
L.    Ed.   440. 

"We  know  of  no  reason  for  holding 
otherwise  than  that  the  words  'direct 
taxes,'  on  the  one  hand,  and  'duties,  im- 
posts and  excises.'  on  the  other,  were 
used  in  the  constitution  in  their  natural 
and  obvious  sense.  Nor.  in  arriving  at 
what  those  terms  embrace,  do  we  per- 
ceive any  ground  for  enlarging  them  be- 
yond, or  narrowing  them  within,  their 
natural  and  obvious  import  at  the  time 
the  constitution  was  framed  and  ratified." 
Pollock  z'.  Farmers'  Loan,  etc.,  Co.  (re- 
hearing), 158  U.  S.  601,  619,  39  L.  Ed. 
1108. 

;  67.  Words  taken  in  mitigated  sense. — 
McCulloch  7'.  Maryland,  4  Wheat.  316, 
414.   4   L.    Ed.    .■i79. 

68.  GrammaHcal  construction  not  neces- 
sarily controlling. — Groves  v.  Slaughter, 
15   Pet.  449,   10  L.   Ed.  800. 

69.  Words  used  in  technical  sense. — 
Br'scoe  r.  Bank,  11  Pet.  "57.  328c,  9  L. 
Ed.   709,   opinion   of   Baldwin,  J. 
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is  used  in  a  sentence  is  to  be  determined  by  the  contextJ^  Where  any  par- 
ticular word  is  obscure  or  of  doubtful  meaning,  taken  by  itself,  its  obscurity  or 
doubt  may  be  removed  by  reference  to  associated  words.  And  the  meaning  of 
a  term  may  be  enlarged  or  restrained  by  reference  to  the  object  of  the  whole 
clause  in  which  it  is  vised."  ^ 

Provisions  Abrogated  by  Amendment. — The  constitutional  provisions 
which  have  been  abrogated  by  amendment  may  be  looked  to  for  the  purpose  of 
aiding  the  construction  of  those  clauses  with  which  they  were  originally  as- 
sociated.'^2 

8.  Constitution  Construed  as  a  Whole. — The  constitution  of  the  United 
States,  with  the  several  amendments  thereof,  must  be  regarded  as  one  instru- 
ment, all  of  whose  provisions  are  of  equal  validity.  It  is  a  universal  rule  that 
the  whole  instrument  is  to  be  examined  to  ascertain  the  meaning  of  any  par- 
ticular  part   or   sentence,    so   as   to   avoid   any   descrepancy   or    inconsistency.'''^ 

9.  Every  Word  and  Part  to  Be  Given  Effect. — In  construing  the  con- 
stitution effect  should  be  given,  if  possible,  to  every  word.  No  expression 
should  be  regarded  as  a  useless  expletive ;  nor  should  it  be  supposed,  without  the 
most  urgent  necessity,  that  the  illustrious  framers  of  that  instrument  had,  from 
ignorance  or  inattention,  used  different  words,  which  are,  in  effect,  merely 
tautologous.''''*     That  some  degree  of  application  must  be  given  to  words,  is  a 


70.  Construction  with  reference  to  con- 
text.— Cherokee  Nation  v.  Georgia,  5  Pet. 
1,  19,  8  L.  Ed.  25;  Virginia  v.  Tennessee, 
148  U.  S.  503,  519,  37  L.  Ed.  537. 

This  may  not  be  equally  true  with  re- 
spect to  proper  names.  Thus  Chief  Jus- 
tice Marshall,  in  delivering  the  majority 
opinion  in  one  case  says:  "'Foreign  na- 
tions' is  a  general  term,  the  application 
of  which  to  Indian  tribes,  when  used  in 
the  American  constitution,  is,  at  best,  ex- 
tremely questionable.  In  one  article,  in 
which  a  power  is  given  to  be  exercised 
in  regard  to  foreign  nations  generally, 
and  to  the  Indian  tribes  particularly,  they 
are  mentioned  as  separate,  in  terms  clearly 
contradistinguishing  them  from  each 
other.  We  perceive  plainly,  that  the  con- 
stitution, in  this  article,  does  not  com- 
prehend Indian  tribes  in  the  general  term 
'foreign  nations;'  not,  we  presume,  be- 
cause a  tribe  may  not  be  a  nation,  but 
because  it  is  not  foreign  to  the  United 
States.  When,  afterwards,  the  term  'for- 
eign state'  is  introduced,  we  cannot*  im- 
pute to  the  convention  the  intention  to 
desert  its  former  meaning,  and  to  com- 
prehend Indian  tribes  within  it,  unless 
the  context  force  that  construction  on  us. 
We  find  nothing  in  the  context,  and 
nothing  in  the  subject  of  the  article,  which 
leads  to  it."  Cherokee  Nation  v.  Geor- 
gia, 5    Pet.   1,   19,   8   L.   Ed.  25. 

71.  Where  words  of  obscure  and  doubt- 
ful meaning. — Virginia  v.  Tennessee,  148 
U.   S.   503.   519,   37   L.   Ed.   537. 

72.  Construction  with  reference  to  pro- 
visions abrogated  by  amendment. — 
Fletcher  v.  Peck,  6  Cranch  87,  139,  3  L. 
Ed.   162. 

Thus  the  provision  which  was  formerly 
construed  as  authorizing  suits  against  the 
states  by  individuals  in  the  federal  courts, 
which  provision  was  in  that  respect  ab- 
rogated by  the  eleventh  amendment,  aids 


in  the  construction  of  the  provisions  with 
reference  to  the  impairment  of  the  obli- 
gation of  contracts,  since  if  it  were  per- 
missible for  a  state  to  impair  the  obliga- 
tion of  its  own  contract,  when  it  was 
liable  to  suit  by  individuals  in  the  fed- 
eral courts,  it  could  have  enacted  stat- 
utes absolving  its  own  obligation, '  and 
set.  up  such  statute  in  defense  to  the  suit, 
a  construction  so  absurd  as  to  be  untena- 
ble upon  its  face.  Fletcher  v.  Peck.  6 
Cranch  87,  139,  3  L.  Ed.  162. 

73.  Constitution  construed  as  a  whole. — 
Briscoe  v.  Bank,  11  Pet.  257,  328c,  9  L. 
Ed.  709;  Pollock  v.  Farmers'  Loan,  etc., 
Co.,  157  U.  S.  429,  558.  39  L.  Ed.  759; 
Pollock  V.  Farmers'  Loan,  etc..  Co.,  158 
U.  S.  601,  619,  39  L.  Ed.  1108;  Fairbank 
V.  United  States,  181  U.  S.  283,  288,  45  L. 
Ed.  862;  Prout  v.  Starr,  188  U.  S.  537, 
543.  47  L.  Ed.  584. 

Thus  the  eleventh  amendment  provid- 
ing that  the  states  shall  not  be  subject 
to  suits  instituted  by  citizens  of  other 
states  is  not  to  be  construed  as  nullify- 
ing those  provisions  of  the  constitution 
which  confer  power  on  congress  to  reg- 
ulate commerce  among  the  several  states, 
which  forbid  the  states  from  entering 
into  any  treaty,  alliance,  or  confederation, 
from  passing  any  bill  of  attainder,  ex 
post  facto  law  or  law  impairing  the  ob- 
ligation of  contracts,  from  laying  any  duty 
on  tonnage,  from  entering  into  any  agree- 
ment or  compact  with  other  states.  Nei- 
ther can  the  eleventh  amendment  be 
pleaded  as  an  invincible  barrier  to  judicial 
inquiry,  as  to  whether  the  provisions  of 
the  fourteenth  amendment  have  been  dis- 
regarded by  state  enactments.  Prout  v. 
Starr,    188    U.    S.    537,    543.    47    L.    Ed.    584. 

74.  Every  word  given  effect. — Ogden  v. 
Saunders  (opinion  of  Trimble,  J.),  12 
Wheat.  213,  316.  6  L.  Ed.  606;  Holmes 
V.  Jennison    (opinion   of  Taney,   C.  J.),   14 
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proposition  of  universal  adoption.'^  Neither  can  it  be  presumed  that  any  clat-^e 
in  the  constitution  was  intended  to  be  without  effect;  and  therefore  such  a  con- 
struction is  inadmissible  unless  the  words  require  it.'^  Every  part  of  the  article 
under  consideration  must  be  taken  into  view,  and  that  construction  adopted  which 
will  consist  with  its  words  and  promote  its  general  intention."' 

10.  Conflicting  and  Ineffective;  Provisions. — The  courts  are  bound  to 
give  to  the  constitution  and  laws  such  a  meaning  as  will  make  them  har- 
monize unless  there  is  an  apparent,  or  fairly  to  be  implied  conflict,  between  their 
respective  provisions.' ^  Where  here  is  a  seeming  conflict  or  repugnancy  between 
different  provisions  of  the  constitution,  it  is  the  duty  of  the  court  to  so  construe 
the  constitution,  as  to  give  effect  to  both  provisions,  so  far  as  it  is  possible  to 
reconcile  them,  and  not  to  permit  their  seeming  repugnancy  to  destroy  each 
other.  Such  provisions  should  be  so  construed  as  to  preserve  the  true  intent  and 
meaning  of  the  instrument.'''^ 

Latest  Provision  to  Control  in  Case  of  Irreconcilable  Conflict. — In 
case  of  conflict  between  a  provision  found  in  the  body  of  the  constitution  and  one 
found  in  the  amendments,  the  latter  must  control,  under  the  well  understood 
rule  that  the  last  expression  of  the  will  of  the  lawmaker  prevails  over  an  earlier 
one.^*^     ■ 

11.  The  Old  Law,  the  Mischief,  and  the  Remedy. — In  the  construction 
of  all  laws  we  look  to  the  old  law,  the  mischief  and  the  remedy,  and  so  expound 
the  law  as  to  suppress  the  mischief  and  advance  the  remedy;  no  just  rule  of  in- 
terpretation requires  the  court  to  go  further,  by  applying  the  remedy  to  a  case 
not  within  the  mischief,  unless  the  words  of  the  law  are  too  imperative  to  admit 
of  construction.^^ 


Pet.  540,  570,  571.  572,  10  L.  Ed.  579; 
Hurtado  v.  California.  110  U.  S.  516.  534, 
28  L.  Ed.  232;  Front  v.  Starr,  188  U.  S. 
537,    544,    47     L.     Ed.    584. 

75.  Same. — Rhode  Island  v.  Massachn- 
Sftts.  12  Pet.  657,  723,  9  L.  Ed.  1233; 
Holmes  v.  Jennison,  14  Pet.  540.  570,  10 
L.   Ed.   579. 

Applying  this  principle  to  §  10  of  the 
first  article  of  the  constitution,  it  was  said 
b}^  Chief  Justice  Taney,  in  his  separate 
opinion  in  the  case  of  Holmes  v.  Jenni- 
son. 14  Pet.  540.  570.  572.  10  L.  Ed.  579. 
that  the  word  treaty,  in  the  clause  provid- 
ing that  no  state  shall  enter  into  any 
treaty,  alliance  or  confederation,  and  the 
words  agreement  and  compact,  in  that 
part  of  the  section  providing  that  no  state 
shall  without  the  consent  of  congress  en- 
ter into  any  agreement  or  compact  with 
another  state  or  with  a  foreign  power, 
could  not  be  construed  as  synonymous,  but 
that  each  was  to  be  taken  as  conveying  a 
separate  meaning;  and,  that,  so  construed, 
the  word  agreement  was  intended  to  in- 
clude informal  understandings  whether 
express    or   implied. 

76.  Same. — Marbury  v.  Madison,  1 
Cranch  137.  174,  2  L.  Ed.  60;  Prout  v. 
StPrr,    188    U.    S.    537.    544.    47    L.    Ed.    584. 

77.  Same. — Cohens  v.  Virginia,  6  Wheat. 
264.  .398,  5  L.  Ed.  257;  Prigg  v.  Pennsvl- 
vania.    16    Pet.    539.    612.    10    L.    Ed.    1060. 

78.  Conflicting  provisions. — Rhode  Is- 
land V.  Massachusetts,  12  Pet.  657,  723, 
9    L.    Ed.    1233. 

79.  Conflicting  provisions  reconciled  if 
possible. — Cohens  v.  Virginia,  6  Wheat. 
264,    393,   5    L.    Ed.    257. 

4  U  S  Enc— 4 


Constitution  and  laws  construed  to- 
gether.— The  appellate  powers  of  the  su- 
preme court  of  the  United  States  are  de- 
fined in  the  constitution,  subject  to  such 
exceptions  as  congress  can  make.  In  de- 
termining the  appellate  jurisdiction  of  the 
supreme  court,  therefore,  the  constitu- 
tion and  the  laws  are  to  be  construed  to- 
gether. Durousseau  v.  United  States,  6 
Cranch   307,   318,   3    L.    Ed.   232. 

80.  Latest  provision  controls. — Schick  v. 
United  States,  195  U.  S.  65.  68,  49  L. 
Ed.   99. 

"In  the  third  clause  of  §  2.  art.  Ill,  of 
the  constitution  it  is  provided  that  'the 
trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury;'  and  in  art. 
VI  of  the  amendments,  that  'in  all  crimi- 
nal prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  com- 
mitted.' If  there  be  any  conflict  between 
these  two  provisions  the  one  found  in  the 
amendments  must  control,  under  the  well 
understood  rule  that  the  last  expression 
of  the  will  of  the  lawmaker  prevails  over 
an  earlier  one."  Schick  7'.  United  States, 
195   U.    S.   65,   68,    49   L.    Ed.   99. 

81.  The  old  law,  the  mischief  and  the 
remedy. — Briscoe  v.  Bank,  11  Pet.  257, 
328n.  9   L.   Ed.  709,  opinion  of  Baldwin,  J. 

"A  constitutional  provision  should  not 
be  construed  so  as  to  defeat  its  evident 
purpose,  but  rather  so  as  to  give  it  ef- 
fective operation  and  suppress  the  mis- 
chief at  which  it  was  aimed."  Jarrolt  v. 
Moberly,  103  U.  S.  580,  586,  26  L.  Ed.  492. 
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Applicable   to   Restraints   upon   the   Exercise    of  Reserved   Power. — 

This  rule  of  construction  is  particularly  appropriate  to  those  constitutional  pro- 
visions imposing  prohibitions  on  the  exercise  of  powers  reserved  by  the  states 
over  subjects  upon  which  congress  has  no  delegated  power. ^^ 

12.  Effects  and  Consequences. — In  construing  the  constitution,  it  is  proper 
for  the  court,  in  order  to  determine  its  true  intent  and  meaning,  to  take  into  con- 
sideration the  consequences  naturally  attendant  upon  the  one  construction  or  the 
other.^2 

13.  Mandatory  Provisions. — "Constitutional  mandates  are  imperative.  The 
question  is  never  one  of  amount,  but  one  of  power.  The  applicable  maxim  is 
'obsta  principiis,'  not  'de  minimis  noncurat  lex.'  "^^  And  so  whenever  a  par- 
ticular object  is  to  be  effected,  the  language  of  the  constitution  is  always  imper- 
ative, and  cannot  be  disregarded,  without  violating  the  first  principles  of  public 
dutv.^^ 

14.  Prospective  and  Retrospective  Operation. — Constitutions  as  well  as 
statutes  are  construed  to  operate  prospectively  only,  unless,  on  the  face  of  the 
instrument  or  enactment  the  contrary  intention  is  manifest  beyond  reasonable 
question. ^^ 


82.  Rule  applicable  to  restraints  upon 
reserved  powers. — Briscoe  v.  Bank,  11  Pet. 
?57,  9  L.  Ed.  709,  opinion  of  Baldwin,  J. 

83.  Effects  and  consequences. — Slaugh- 
ter-House  Cases,  16  Wall.  36,  78,  21  L. 
Ed.  394;  Railroad  Co.  v.  Peniston.  IS 
Wall.  5,  31.  21  L.  Ed.  787;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.,  157  U.  S.  429, 
55«,  .S9  L.  Ed.  759;  Pollock  v.  Farmers' 
Loan,  etc.,  Co.  (rehearing),  158  U.  S.  601, 
619,   .39   L.    Ed.    1108. 

In  Slaugliter-House  Cases.  16  Wall.  36, 
78,  21  L.  Ed.  394,  Justice  Miller,  deliver- 
ing the  opinion  of  the  court,  says:  "The 
ar^ment  we  admit  is  not  always  the  most 
conclusive  which  is  drawn  from  the  con- 
sequences urged  against  the  adoption  of 
a  particular  construction  of  an  instrument. 
But  wbeB,  as  in  the  case  before  us, 
these  cons«qucnces  are  so  serious,  so  far 
reachisg  and  pervading,  so  great  a  de- 
parture from  the  structure  and  spirit  of 
or.r  institutions;  when  the  effect  is  to 
fetter  and  degrade  the  state  governments 
by  subjecting  them  to  the  control  of  con- 
gress, in  the  exercise  of  powers  hereto- 
fore universally  conceded  to  them  of  the 
most  ordinary  and  fundamental  character; 
when  in  fact  it  radically  changes  the 
whole  theory  of  the  relations  of  the  state 
and  federal  governments  to  each  other 
and  of  both  of  these  governments  to  the 
people;  the  argument  has  a  force  that  is 
irresistible,  in  the  absence  of  language 
which  expresses  such  a  purpose  too 
clearly  to  admit  of  doubt.  We  are  con- 
vinced that  no  such  results  were  intended 
by  the  congress  which  proposed  these 
amendments,  nor  bv  the  legislatures  of 
the  states  which  ratified  them." 

Hence,  the  federal  constitution  must 
receive  a  practical  construction.  It^ 
limitations  and  its  implied  prohibition 
must  not  be  extended  so  far  as  to  destroy 
the  necessary  nowers  of  the  states,  or 
prevent  their  efficient  exercise.  Railroad 
Co.  V.  Peniston,  18  Wall.  5,  31,  21  L.  Ed. 
T87. 


84.  Mandatory  provisions. — Fairbank  v. 
United  States,  ISl  U.  S.  283,  291,  45  L. 
Ed.   862. 

85.  Same. — Martin  v.  Hunter,  1  Wheat. 
304,   333.   4   L.    Ed.   97. 

Article  creating  and  defining  judicial 
(power  of  the  United  States. — The  third 
article  of  the  federal  constitution  creat- 
ing and  defining  the  judicial  power  of  the 
United  States,  is  manifestly  designed  to' 
be  mandatory  upon  the  legislative  depart- 
ment. Its  obligatory  force  is  so  impera- 
tive that  congress,  without  a  violation  of 
its  duty,  could  not  have  refused  to  carry 
it  into  operation.  It  declares  that  the 
judicial  power  of  the  United  States  shall 
be  vested  (not  may  be  vested)  in  one  su- 
preme court,  and  in  such  inferior  courts 
as  congress  may,  from  time  to  time,  or- 
dain and  establish.  (Opinion  of  Story, 
J.)  Martin  v.  Hunter,  1  WHieat.  304,  328; 
4   L.    Ed.  97. 

On  the  other  hand,  the  legislative  pow- 
ers are  given  in  language  which  implies 
discretion,  as  from  the  nature  of  legisla- 
tive power  such  a  discretion  must  ever  be 
exercised.  Martin  v.  Hunter,  1  Wheat. 
304,   333.  4   L.   Ed.  97. 

86.  Prospective  and  retrospective  opera- 
tion.—Shreveport  V.  Cole.  129  U.  S.  36, 
43.    32    L.    Ed.    589. 

The  treaty  making  clause. — It  will  be 
observed  that  the  treaty  making  clause 
is  retroactive  as  well  as  prospective.  The 
constitution,  when  adopted,  applied  alike 
to  all  treaties  "made  and  to  be  made." 
Haiienstein  %:  Lynham,  100  U.  S.  483,  489, 
25   L.    Ed.   628. 

The  contract  clause. — The  federal  con- 
stitutional provision  that  no  state  shall 
make  any  law  impairing  the  obligation  of 
contracts  does  not  extend  to  a  state  law 
enacted  before  the  first  Wednesday  of 
March,  1789,  (the  day  upon  which  the 
government  under  the  present  constitu- 
tion went  into  operation),  and  operatinsr 
upon  rights  of  property  vested  before  that 
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15.  Application  of  the  Rulk  Expressio  Untus. — Affirmative  words 
are  often,  in  their  operation,  negative  of  other  subjects  than  those  affirmed; 
and  where  a  negative  or  exclusive  sense  must  be  given  to  them,  in  order  to  pre- 
vent them  from  having  no  operation  at  all,  they  must  receive  that  negative  or 
exclusive  sense.  But  where  they  have  full  operation  without  it ;  where  it  would 
destroy  some  of  the  most  important  objects  for  which  the  power  was  created; 
then   affirmative   words  ought  not   to  be   construed   negatively.**" 

16.  Applicability  of  General  Rules  to  Particular  Cases;  Implied  Ex- 
ceptions.— Although  a  particular  and  a  rare  case  may  not,  in  itself,  be  of  suffi- 
cient magnitude  to  induce  a  rule,  yet  it  must  be  governed  by  tlie  rule  when  es- 
tablished, unless  some  plain  and  strong  reason  for  excluding  it  can  be  o-iven.^^ 
It  is  a  general  rule  that  where  no  exception  is  made  in  terms,  none  will  be  made 
by  mere  implication  or  construction. '^^  It  is  not  enough  to  say  that  a  particular 
case  was  not  in  the  mind  of  the  convention  when  the  article  was  framed,  nor 
of  the  Amercian  people  when  it  was  adopted.  In  order  to  exclude  it  from  the 
general  rule,  it  is  necessary  to  go  further  and  to  say  that  had  the  particular  case 
been  suggested,  the  language  would  have  been  so  varied  as  to  exclude  it,  or  that 
it  would  have  been  made  a  special  exception.  The  case  being  within  the  words 
of  the  rule,  must  be  within  its  operation  likewise,  unless  there  be  something  in 
the  literal  construction  so  obviously  absurd  or  mischievous  or  repugnant  to  the 


time.  Owintjs  v.  Speed,  5  Wheat.  420,  5 
L.  Ed.  124. 

State  constitutional  provisions;  munic- 
ipal aid. — The  fourteenth  section  of  the 
constitution  of  Mississippi,  ratified  De- 
cember 1.  1869.  which  declares  that  "the 
legislature  shall  not  authorize  any  county, 
city  or  town  to  become  a  stockholder  in, 
or  to  lend  its  credit  to,  any  company,  as- 
sociation, or  corporation,  unless  two- 
thirds  of  the  qualified  voters  of  such 
county,  city,  or  town,  at  a  special  elec- 
tion, or  a  regular  election,  to  be  held 
therein,  shall  assent  thereto,"  is  wholly 
prospective.  It  does  not  abrogate  pre- 
vious acts  of  the  legislature  conferring 
authority  to  subscribe  for  stock.  Super- 
visors V.  Galbraith,  99  U.  S.  214,  25  L- 
Ed.   410. 

The  prohibition  contained  in  §  14,  art. 
11,  of  the  constitution  of  Missouri  which 
went  into  operation  upon  the  4th  day 
of  July.  1865,  is  a  limitation  merely  upon 
the  power  of  the  legislature  for  the  fu- 
ture, so  that  it  should  not  thereafter  grant 
to  municipal  corporations  authority  to  be- 
come stockholders  in  companies  except 
upon  the  terms  expressly  mentioned;  all 
previous  grants  of  such  authority  remain 
in  their  ori.s^inal  force  until  duly  revoked, 
unaffected  by  the  constitutional  provi- 
sion. County  of  Callaway  v.  Fo=ter,  93  U. 
S.  567.  570,  23  L.  Ed.  911;  County  of 
Scotland  v.  Thomas.  94  U.  S.  682.  688,  24 
L.  Ed.  219;  County  of  Henry  t'.  Nicolay, 
95  U.  S.  619,  24  L.  Ed.  394;  County  of 
Ray  V.  Vansycle,  96  U.  S.  675,  68^.  24  L. 
Ed.  800;  County  of  Schuyler  v.  Thomas, 
98  U.  S.  169.  25  L.  Ed.  88;  County  of  Cass 
V.  GiV.ett,  100  U.  S.  585.  25  L-  Ed.  585; 
Louisiana  v.  Tavlor,  105  U.  S.  454.  458.  26 
L.  Ed.  1133.  See.  also,  the  titles  MU- 
NICIPAL. COUNTY,  STATE  AND 
FEDERAL  AID. 


87.  Rule  of  expressio  unius. — Marbury 
7'.  Madison,  1  Cranch  137,  174,  2  L.  Ed. 
60;  Cohens  v.  Virginia,  6  Wheat  264 
395,   5   L.    Ed.   257. 

The  court  may  imply  a  negative  from 
affirmative  words  where  the  implication 
promotes,  but  not  where  it  defeats,  the 
intention.  Cohens  v.  Virginia,  6  Wheat. 
264.  39S,  5  L.  Ed.  257.  See.  also.  Marbury 
V.  Madison.  1  Cranch  137,  174.  2  L.  Ed.  60. 

The  general  rule  of  construction  of  the 
constitution  is  that  affirmative  words  in 
the  constitution  declaring  in  what  cases 
the  supreme  court  shall  have  original  ju- 
risdiction must  be  construed  negatively 
as  to  all  other  cases.  Ex  parte  Valland- 
igbam,  1  Wall.  243,  252.  17  L.  Ed.  589. 

The  constitution  of  Michigan  provided 
that  the  credit  of  the  state  should  not  be 
granted  in  aid  of  any  person,  association, 
or  corporation,  and  that  the  state  should 
not  be  a  party  to  or  interested  in  any  work 
of  internal  improvement.  In  construing 
this  provision,  the  federal  supreme  court 
heM  that  the  rule  of  expressio  unius  est 
exclusio  alterus  applied,  and  that  said  pro- 
vision did  not  operate  to  prohibit  town- 
ships from  ex*rt"nd'ng  aid  to  railroad 
enterprises;  the  decic'-^n  of  thp  stat>^  su- 
preme court  upon  this  provision  of  its 
own  constitution  to  the  contrary  notwith- 
standing. Township  of  Pine  Grove  v. 
Talcott.    19   Wall.    666,    675,    22    L.    Ed.    227. 

88.  General  rules;  implied  exceptions. — 
Dartmouth  College  v.  Woodward.  4 
Wheat.  518.  644,  4  L.   Ed.  629. 

89.  Implied  exceptions  not  favored. — 
Rhode    Island    v.    Massachi'setts,    12    Pet. 


657. 


r22.    q    L.    Ed.    1233:    Cohens 


Vir- 


ginia, 6  Wheat.  264.  378.  5  L.  Ed.  257; 
Soc'ety  for  the  Prooaeation  of  the  Gospel 
V.  New  Haven.  8  Wheat.  464.  489.  400.  5 
L.  Ed.  662;  Gibbons  v.  Ogden,  9  Wheat 
1,  206,  207,  216,  6  L.  Ed.  23. 
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general  spirit  of  the  instrument  as  to  justify  those  who  expound  the  constitu- 
tion in  making  it  an  exception. ^^^ 

17.  Construction  Strict  or  Liberai,,  When. — Words  in  the  constitution 
of  the  United  States  do  not  ordinarily  receive  a  narrow  and  contracted  meaning, 
but  are  presumed  to  have  been  used  in  a  broad  sense  with  a  view  of  covering 
all  contingencies. '-'^  The  construction  must  be,  according  to  the  subject  matter 
of  the  law,  strict  or  liberal,  as  the  nature  of  the  case  requires  and  the  object  to 
be  affected  will  be  defeated  or  accomplished,  ut  res  magis  valeat  quam  pereat; 
that  which  will  effectuate  all  the  objects  of  the  prohibition  cannot  be  too  narrow, 
that  which  goes  beyond  the  express  word,  or  necessary  implication,  to  effect 
an  object  not  within  the  mischief,  must  be  too  broad.-'- 

Powers  Granted  to  the  Federal  Government. — In  the  grant  of  powers 
to  the  federal  government  there  was  no  purpose  to  bind  governmental  action  by 
the  restrictive  force  of  a  code  of  criminal  procedure.  The  words  expressing  the 
various  grants  in  the  constitution  are  words  of  general  import,  and  they  are  to 
be  construed  as  such,  and  as  granting  to  the  full  extent  the  powers  named. ^^ 
It  is  clear,  therefore,  that  the  constitution  is  not  to  be  construed  technically  and 
narrowly,  as  an  indictment,  or  even  as  a  grant  presumably  against  the  interest 
of  the  grantor,  and  passing  only  that  which  is  clearly  included  within  its  lan- 
guage, but  as  creating  a  system  of  government  whose  provisions  are  designed 
to  make   effective   and   operative    all    the   governmental   powers   granted. ^^ 


90.  Same. — Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  .518,  644,  645.  4  L.  Ed.  629; 
Pollock  V.  Farmers'  Loan,  etc..  Co.  (re- 
hearing), 158  U.  S.  601,  632,  39  L.  Ed.  1108. 

"It  will  indeed,  probably  be  found,  when 
we  look  to  the  character  of  the  constitu- 
tion itself,  the  objects  which  it  seeks  to 
attain,  the  powers  which  it  confers,  the 
duties  which  it  enjoins,  and  the  rights 
which  it  secures,  as  well  as  the  known 
historical  fact  that  many  of  its  provi- 
sions were  matters  of  compromise  of  op- 
posing interests  and  opinions,  that  no  uni- 
form rule  of  interpretation  can  be  applied 
to  it,  which  may  not  allow,  even  if  it  does 
not  positively  demand,  many  modifica- 
tions, in  its  actual  application  to  partic- 
ular clauses."  Story,  J.,  delivering  the 
opinion  of  the  court  in  Prigg  v.  Pennsyl- 
vania, 16  Pet.   539,  610,  10   L.   Ed.   1060. 

Perhaps  the  safest  rule  of  interpreta- 
tion will  be  found  to  be  to  look  to  the 
nature  and  objects  of  the  particular  pow- 
ers, duties  and  rights,  with  all  the  lights 
and  aids  of  contemporary  history;  and 
to  give  to  the  words  of  each  just  such  op- 
eration and  force,  consistent  with  their 
legitimate  meaning,  as  may  fairly  secure 
and  attain  the  ends  proposed.  Story,  J., 
delivering  the  opinion  of  the  court  in 
Prigg  V.  Pennsylvania,  16  Pet.  539,  10  L. 
Ed.  1060. 

"A  direct  tax  cannot  be  taken  out  of 
the  constitutional  rule  because  the  par- 
ticular tax  did  not  exist  at  the  time  the 
rule  was  prescribed."  Pollock  v.  Farm- 
ers' Loan,  etc.,  Co.  (rehearing),  158  U. 
S.    601.    632.    39    L.    Ed.    1108. 

91.  Construction  strict  or  liberal. — In  re 
Strauss,   197  U.   S.  324,  49   L.    Ed.   774. 

92.  Same.— Briscoe  v.  Bank,  11  Pet.  257, 
328p,  9  L.   Ed.  709,  opinion  of  Baldwin,  J. 

The  word  "charged"  in  art.  IV,  §  2, 
subd.  2,  was  used  in  iV3  broad  signification 


to  cover  any  proceeding  which  a  state 
might  see  fit  to  adopt  for  a  formal  ac- 
cusation against  an  alleged  criminal.  In 
re   Strauss,   197   U.   S.   324,   49   L.   Ed.   774. 

93.  Powers  granted  to  the  federal  gov- 
ernment.— Gibbons  v.  Ogden,  9  Wheat.  1, 
187,  188,  6  L.  Ed.  23;  Fairbank  v.  United 
States,  181  U.  S.  283,  287,  45  L.  Ed.  862; 
Kansas  v.  Colorado,  206  U.  S.  46,  88.  51 
L.  Ed.  956.  See,  also,  post,  "Legislative 
Discretion  as  to  Occasion  or  Necessity, 
Choice  of  Means,  etc.,"  VI.  D,  3,  d,  (4),  (b), 
(bb),  (bbb) ;  "Discretion  of  Congress  as 
to  Necessity  or  Occasion  for  Exercise; 
Choice  of  Means,"  VI,  D,  3,  f,  (l),  (g), 
(ee),   (ccc),  (aaaa). 

94.  Same. — Kansas  v.  Colorado,  206  U. 
S.  46,  88.  51  L.  Ed.  956. 

"This  instrument  contains  an  enumera- 
tion of  powers  expressly  granted  by  the 
people  to  their  government.  It  has  been 
said,  that  these  powers  ought  to  be  con- 
strued strictly.  But  why  ought  they  to 
be  so  construed?  Is  there  one  sentence 
in  the  constitution  which  gives  counte- 
nance to  this  rule?  In  the  last  of  tha 
enumerated  powers,  that  which  grants, 
expressly,  the  means  for  carrying  all  oth- 
ers into  execution,  congress  is  authorized 
'to  make  all  laws  which  shall  be  necessary 
and  proper'  for  the  purpose.  But  this 
limitation  on  the  means  which  may  be 
used,  is  not  extended  to  the  powers  which 
are  conferred;  nor  is  there  one  sentence 
in  the  constitution,  which  has  been 
pointed  out  by  the  gentlemen  of  the  bar, 
or  which  we  have  been  able  to  discern, 
that  prescribes  this  rule.  We  do  not 
therefore,  think  ourselves  justified  in 
adopting  it.  What  do  gentlemen  mean, 
by  a  strict  construction?  If  they  contend 
only  against  that  enlarged  construction, 
wlvf-h  wniild  ovt^nd  words  beyond  th^^ir 
natural    and    obvious    import,    we    might 
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No  Independent  Power  to  Be  Derived  Merely  Through  Construction. 

— Yet  while  so  construed,  it  is  still  true  that  no  independent  and  unmentioned 
power  passes  to  the  national  government  or  can  rightfully  be  exercised  by  con- 
g-ress.^^ 

Limitations  upon  Powers  of  Congress. — "If  powers  granted  are  to  be 
taken  as  broadly  granted  and  as  carrying  with  them  authority  to  pass  those  acts 
which  may  be  reasonably  necessary  to  carry  them  into  full  execution ;  in  other 
words,  if  the  constitution  in  its  grant  of  powers  is  to  be  so  construed  that  congress 
shall  be  able  to  carry  into  full  effect  the  powers  granted,  it  is  equally  imperative 
that  where  prohibition  or  limitation  is  placed  upon  the  power  of  congress  that  pro- 
hibition or  limitation  should  be  enforced  in  its  spirit  and  to  its  entirety.  It 
would  be  a  strange  rule  of  construction  that  language  granting 
powers  is  to  be  liberally  construed  and  that  language  of  restriction  is  to  be  nar- 
rowly and  technically  construed. "^^  Especially  is  this  true  in  view  of  the  fact 
that,  in  respect  to  grants  of  powers,  there  is  to  be  noticed  the  help  found  in  the 
last  clause  of  the  eighth  section,  while  no  such  helping  clause  is  to  be  found  in 
respect  to  prohibitions  and  limitations.  The  true  spirit  of  constitutional  inter- 
pretation in  both  directions  is  to  give  full,  liberal  construction  to  the  language, 
aiming  ever  to  show  fidelity  to  the  spirit  and  purpose. ^'^ 

Construction  of  the  Tenth  Amendment. — Not  only  so,  but  the  people 
who  adopted  the  constitution  knew  that  in  the  nature  of  things  they  could  not 
foresee  all  the  questions  which  might  arise  in  the  future,  all  the  circumstances 
which  might  call  for  the  exercise  of  further  national  powers  than  those  granted 
to  the  United  States,  and  after  making  provision  for  an  amendment  to  the  con- 
stitution by  which  any  additional  powers  could  be  granted  they  adopted  article 
X  of  the  amendments  by  which  they  expressly  reserved  to  themselves  all  pow- 
ers not  so  delegated.  This  amendment  is  not  to  be  shorn  of  its  meaning  by 
any  narrow  or  technical  construction,  but  is  to  be  fairly  and  liberally  construed 
so  as  to  give  effect  to  its  scope  and  meaning. ^^ 

Provisions  for  the   Security   of  Persons   and   Property. — Constitutional 

question  the  application  of  the  term,  but  "But  the  proposition  that  there  are  leg- 
should  not  controvert  the  principle.  If  islative  powers  affecting  the  nation  as  a 
they  contend  for  that  narrow  construe-  whole,  which  belong  to,  although  not  ex- 
tion  which,  in  support  of  some  theory  not  pressed  in,  the  grant  of  powers,  is  in  di- 
to  be  found  in  the  constitution,  would  rect  conflict  with  the  doctrine  that  this  is 
deny  to  the  government,  those  powers  a  government  of  enumerated  powers.  That 
which  the  words  of  the  grant,  as  usually  this  is  such  a  government  clearly  appears 
understood,  import,  and  which  are  con-  from  the  constitution,  independently  of 
sistent  with  the  general  views  and  ob-  the  amendments,  for  otherwise  there 
jects  of  the  instrument — for  that  narrow  would  be  an  instrument  granting  certain 
construction,  which  would  cripple  the  specified  things  made  operative  to  grant 
government,  and  render  it  unequal  to  the  other  and  distinct  things.  This  natural 
objects  for  which  it  is  declared  to  be  in-  construction  of  the  .original  body  of  the 
stituted,  and  to  which  the  powers  given,  constitution  is  made  absolutely  certain  by 
as  fairly  understood,  render  it  competent  the  tenth  amendment.  This  amendment, 
— then  we  cannot  perceive  the  propriety  which  was  seemingly  adopted  with  prc- 
of  this  strict  construction,  nor  adopt  it  as  science  of  just  such  contention  as  the 
the  rule  by  which  the  constitution  is  to  present,  disclosed  the  widespread  fear 
be  expounded."  Marshall,  C.  J.,  deliver-  that  the  national  government  might,  un- 
ine  the  opinion  in  Gibbons  v.  Ogden,  9  der  the  pressure  of  a  supposed  general 
Wheat.  1,  187,  188,  6  L.   Ed.  23.  welfare,  attempt  to  exercise  powers  which 

Remedial   provisions;   extent   of  judicial  had    not    been    granted."      Kansas   v.    Col- 
power. — The    extension     of     the      judicial  orado,  206  U.  S.  46,  89.  51  L.  Ed.  956. 
power    of    the    United    States    to    contro-  96.     Construction    of    limitations     upon 
versies  to  which  a  state  is  a  party  is  held  power    of    congress. — Fairbank   v.    United 
to     be     remedial,     because    it    is    to    settle  States,  181  U.  S.  283,  289,  45  L.  Ed.  862. 
controversies.     It  is,  therefore,  to  be  con-  97.     Same. — Fairbank    v.    United    States, 
strued    liberallv.      Chisholm   v.    Georgia,    2  181   U.   S.  283.  289.  45  L.   Ed.  862. 
Dall.    419,   476.'  1    L.    Ed.    440.  98.     Tenth    amendment    to    be    liberally 

95.      No      independent     power     derived  construed. — Fairbank  v.  United  States,  181 

merely    through    construction. — Kansas    v.  U.    S.   283,   288,   45   L.    Ed.   862;    Kansas   v. 

Colorado,  206  U.   S.   46,  88,   51   L.   Ed.  956.  Colorado,  206  U.   S.  46,  90,  51   L.  Ed.  956. 
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provisions  designed  to  protect  personal  and  property  rights  are  to  receive  a  lib- 
eral construction  in  favor  of  those  rights.^"  "It  may  be  that  it  is  the  obnoxious 
thing  in  its  mildest  and  least  repulsive  form;  but  illegitimate  and  unconstitu- 
tional practices  get  their  first  footing  in  that  way,  namely,  by  silent  approaches 
and  slight  deviations  from  legal  modes  of  procedure.  This  can  only  be  obviated 
by  adhering  to  the  rule  that  constitutional  provisions  for  the  security  of  person 
and  property  should  be  liberally  construed.  A  close  and  literal  construction  de- 
prives them  of  half  their  eiftcacy,  and  leads  to  gradual  depreciation  of  the  right, 
as  if  it  consisted  more  in  sound  than  in  substance.  It  is  the  duty  of  the  courts 
to  be  watchful  for  the  constitutional  rights  of  the  citizen,  and  against  any 
stealthy  encroachments   thereon.     Their   motto   should  be  obsta   principiis.''^ 

18.  Reasonable  Construction. — Every  clause  in  every  constitution  must 
have  a  reasonable  interpretation,  and  be  held  to  express  the  intention  of  its 
framers.2  The  federal  constitution,  like  every  other  grant,  is  to  have  a  reason- 
able construction,  according  to  the  import  of  its  terms.^  The  constitution  and 
laws  of  the  United  States  are  construed  as  are  other  instruments  granting  power 
or   property.^ 

19.  Implied  Powers — a.  Generally. — Implication  is  but  another  term  for 
meaning  and  intention,  apparent  in  the  writing  upon  judicial  inspection;  "the 
evident  consequence ;"  "or  some  necessary  consequence  resulting  from  the  law ;" 


99.  Provisions  protecting  personal  and 
property  rights. — Counselman  v.  Hitch- 
cock,  142  U.   S.   547,   562,   35   L.   Ed.   1110. 

1.  Same;  motto  should  be  obsta  prin- 
cipiis. — Boyd  v.  United  States,  116  U.  S. 
616,  635.  29  L.  Ed.  746;  Monongahela  Nav. 
Co.  V.  United  States.  148  U.  S.  312,  325, 
37  L.  Ed.  463;  In  re  Debs,  158  U.  S.  564, 
594,  39  L.  Ed.  1092;  Gulf,  etc.,  R.  Co.  v. 
Ellis,  165  U.  S.  150,  154,  41  L.  Ed.  666; 
Fairbank  v.  United  States.  181  U.  S.  283, 
302,  45  L.  Ed.  862;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  38,  49  L.  Ed.  643. 

2  Reasonable  construction. — Woodson 
V.   Murdock,  22  Wall.  351,  22  L.  Ed.  716. 

The  provision  of  the  Missouri  state 
constitution  which  forbids  the  legislature, 
for  any  purpose  whatever,  to  release  a 
lien  held  by  the  state  upon  any  railroad, 
if  construed  literally,  would  forbid  the  re- 
lease of  the  state's  lien  even  upon  full 
payment  of  the  debt.  Since  such  could 
not  have  been  the  meaning  of  its  framers, 
it  is  to  be  construed  reasonably  and  in 
accord  with  the  intentions  of  those  who 
adopted  it.  So  construed  it  does  not  pre- 
vent a  compromise  or  an  accord  and  satis- 
faction of  the  indebtedness  owing  by  the 
railroad  to  the  state.  Woodson  v.  Mur- 
dock,  22   Wall.   351.   369,    22   L.    Ed.   716. 

3.  Same;  federal  constitution.— Martin 
V.  Hunter,  1  Wheat.  304.  326.  4  L.  Ed.  97, 
opinion  of  Story,  J.  Accord:  Pollock  v. 
Farmers'  Loan,  etc.,  Co.  (rehearmg),  158 
U.    S.   601,   618,   619.   39   L.   Ed.   1108. 

4.  Same;  constitution  and  laws  con- 
strued as  other  instruments.— Rhode 
Island  V.  Massachusetts.  12  Pet.  657,  723, 
9  L.  Ed.  1233;  Brown  v.  Maryland,  12 
Wheat  419.  437,  6  L.  Ed.  678;  United 
States  V.  Arredondo,  6  Pet.  691,  738,  740, 
8   L.   Ed.   547. 

"Powerful   and  ingenious   mmds,  taking. 


as  postulates,  that  the  powers  expressly 
granted  to  the  government  of  the  Union 
are  to  be  contracted,  by  construction, 
into  the  narrowest  possible  compass,  and 
that  the  original  powers  of  the  states  are 
retained,  if  any  possible  construction  will 
retain  them,  may,  by  a  course  of  well  di- 
gested but  refined  and  mataphysical  rea- 
soning founded  on  these  premises,  ex- 
plain away  the  constitution  of  our  coun- 
try, and  leave  it,  a  magnificent  structure, 
indeed,  to  look  at,  but  totally  unfit  for 
use.  They  may  so  entangle  and  perplex 
the  understanding  as  to  obscure  principles 
which  were  before  thought  quite  plain, 
and  induce  doubts  where,  if  the  mind 
were  to  pursue  its  own  course,  none  would 
be  perceived.  In  such  a  case,  it  is  pecul- 
iarly necessary  to  recur  to  safe  and  fun- 
damental principles,  to  sustain  those  prin- 
ciples, and,  when  sustained,  to  make  them 
the  tests  of  the  arguments  to  be  ex- 
amined." (Opinion  of  Marshall,  C.  J.) 
Gibbons  v.  Ogden,  9  Wheat.  1,  222,  6  L. 
Ed.    23. 

"The  words  of  the  constitution  are  to 
be  taken  in  their  obvious  sense,  and  to 
have  a  reasonable  construction.  In  Gib- 
bons V.  Ogden,  Mr.  Chief  Justice  Mar- 
shall, with  his  usual  felicity,  said:  'As 
men.  whose  intentions  require  no  conceal- 
ment, generally  employ  the  words  which 
most  directly  and  aptly  express  the  ideas 
they  intend  to  convey,  the  enlightened 
patriots  who  framed  our  constitution  and 
the  people  who  adopted  it  must  be  un- 
derstood to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what 
they  have  said.'  9  Wheat.  1.  188,  6  L.  Ed. 
23 "  Pollock  V.  Farmers'  Loan,  etc.,  Co. 
(rehearing),  158  U.  S.  601,  618.  619.  39  L. 
Ed.  1108.  See,  also,  ante,  "Words  and 
Lap"-uage  Taken  in  Their  Natural  and 
Ordinary  Sense,"  III,  B,  7,  c. 
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or  the  words  of  an  instrument.  Such  is  the  sense  in  which  the  common  expres- 
sion is  used  in  the  books ;  "express  words  or  necessary  imphcation,"  such  as 
arise  on  the  words  taken  in  connection  with  other  sources  of  construction,  but 
not  by  conjecture,  supposition  or  mere  reasoning  on  the  meaning  or  intention 
of  the  writing.'^     What  is  imphed  is  as  effectual  as  what  is  expressed.^ 

b.  Restrictive  Proznsions  Not  Construed  as  Enabling. — It  is  a  General  rule 
that  restrictive  provisions  are  not  to  be  construed  as  authorizing  the  exercise  of 
the  restricted  powers  within  the  limits  of  the  restriction  ;  such  provisions  are  to 
be  construed  as  restraining,  and  not  as  enabling." 

c.  Existence  of  Pozvcr  Implied  from.  Exceptions. — The  exception  of  a  par- 
ticular thing  from  general  words  proves  that,  in  the  opinion  of  the  lawgiver, 
the  thing  excepted   would  be   within   the  general   clause,   had   the  exception   not 


5.  Implied  powers. — Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  723,  9  L.  Ed. 
1233. 

6.  Implied  powers  as  effectual  as  those 
expressed. — American  Ins.  Co.  z'.  Canter, 
1  Pet.  511,  7  L.  Ed.  243;  United  States  v. 
Babbit,  1  Black  55,  61.  17  L.  Ed.  94; 
Stewart  v.  Kahn,  11  Wall.  493.  507,  20  L. 
Ed.  176;  Township  of  Pine  Grove  v.  Tal- 
cott,  19  Wall.  666,  676,  22  L.  Ed.  227;  Ex 
parte  Yarbrough,  110  U.  S.  651,  658,  28 
L.  Ed.  274;  South  Carolina  v.  United 
States.  199  U.  S.  437.  451,  50  L.  Ed.  261. 
See,  also,  post  "Incidental  and  Implied 
Powers  of  the  Federal  Government."  VI, 
D,  3,  a,  (5),  et  seq;  "Auxiliary  and  Im- 
plied Powers  of  Congress,"  VI,  D,  3.  f, 
(1),    (h),    (ee),    et   seq. 

7.  Restrictive  provisions  not  construed 
as  enabling. — Jarrolt  v.  Moberly.  103  U. 
S.  580,  26  L.  Ed.  492;  Dixon  County  v. 
Field,  111  U.  S.  83,  87,  89,  28  L.  Ed.  360; 
Cole  V.  La  Grange,  113  U.  S.  l.  8.  28  ^. 
Ed.  896;  Kelley  v.  Milan,  127  U.  S.  139, 
154,  32  L.  Ed.  77;  Norton  7;.  Board  of 
Comm'rs,  129  U.  S.  479,  489,  32  L.  Ed. 
774. 

The  constitution  of  Missouri,  provides, 
art.  11,  §  13:  "The  credit  of  the  state 
shall  not  be  given  or  loaned  in  aid  of  any 
person,  association  or  corporation;  nor 
shall  the  state  hereafter  become  a  stock- 
holder in  any  corporation  or  association, 
except  for  the  purpose  of  securing  loans 
heretofore  extended  to  certain  railroad 
corporations  by  the  state.  Section  14. 
The  general  assembly  shall  not  authorize 
any  county,  city  or  town,  to  become  a 
stockholder  in,  or  loan  its  credit  to,  any 
company,  association  or  corporation,  un- 
less two-thirds  of  the  qualified  voters  of 
such  county,  city  or  town,  at  a  regular  or 
special  election  to  be  held  therein,  shall 
assent  thereto."  Both  these  sections  are 
restrictive  and  not  enabling.  Jarrolt  v. 
Moberly,  103  U.  S.  580,  26  L.  Ed.  492; 
Cole  V.  La  Grange,  113  U.  S.  1,  8,  28  L. 
Ed.  896;  Kelley  v.  Milan.  127  U.  S.  139. 
154,  32  L.  Ed.  77;  Norton  v.  Board  of 
Comm'rs,  129  U.  S.  479,  489.  32  L.  Ed. 
774. 

The  constitution  of  J^ebraska  took  ef- 
fect  November   1st,   1875.      Section   2,   art. 


XII,  of  that  constitution  is  as  follows:  "No 
city,  county,  precinct,  municipality,  or 
other  subdivision  of  the  state,  shall  ever 
make  donations  to  any  railroad  or  other 
works  of  internal  improvement,  unless  a 
proposition  so  to  do  shall  have  been  first 
submitted  to  the  qualified  electors  thereof, 
at  an  election  by  authority  of  law:  Pro- 
vided, that  such  donations  of  a  county, 
with  the  donations  of  such  subdivisions,' 
in  the  aggregate,  shall  not  exceed  ten 
per  cent,  of  the  assessed  valuation  of  such 
county:  Provided  further,  that  any  city 
or  county  may,  by  a  two-thirds  vote,  in- 
crease such  indebtedness  five  per  cent,  in 
addition  to  such  ten  per  cent.,  and  no 
bonds  or  evidences  of  indebtedness  so  is- 
sued shall  be  valid  unless  the  same  shall 
have  indorsed  thereon  a  certificate  signed 
by  the  secretary  and  auditor  of  the  state, 
showing  that  the  same  is  issued  pursuant 
to  law."  _  Construing  this  provision  the 
federal  siipreme  court  says:  "We  can- 
not think  it  was  any  part  of  the  purpose 
of  the  constitution  of  Nebraska  to  enable 
a  county,  either  to  add  to  its  existing  or 
its  authorized  indebtedness  any  increase, 
without  the  express  sanction  of  the  legis- 
lature; and  are  persuaded,  on  the  con- 
trary, that  the  true  object  of  the  proviso, 
is  to  limit  the  power  of  the  legislature  it- 
self, by  definitely  fixing  the  terms  and 
conditions  on  which  alone  it  was  at  lib- 
erty to  permit  the  increase  as  well  as  the 
creation  of  municipal  indebtedness.  The 
language  of  the  proviso  that  sterns  to 
countenance  a  contrary  construction,  by 
words  apparently  conferring  immediate 
power  upon  counties  to  increase  their  in- 
debtedness, must  be  taken  in  connection 
with  the  express  and  positive  nrohibition 
of  the  body  of  the  section.  This  denies 
to  municipal  bodies  all  power  to  make  any 
donations  to  railroads  or  other  works  of 
internal  improvement,  except  by  virtue  of 
legislative  authority,  and  an  election  held 
to  vote  on  the  particular  proposition  in 
pursuance  thereof."  Dixon  County  v. 
Field,  111  U.  S.  83,  87,  89,  28  L.  Ed.  360. 
But  see  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666,  676.  22  L.  Ed.  227, 
where  it  is  said  that  power  to  the  legisla- 
ture  to   incorporate   towns   and   cities   and 
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been  made.  This  rule  is  as  applicable  to  the  constitution  as  to  other  instruments.'* 
The  supreme  court  has  always  held,  as  to  grants  of  powers  to  the  United  States, 
and  as  to  the  restrictions  upon  the  states,  that  an  exception  to  a  particular  case 
presupposes  that  those  which  are  not  exceptions  are  embraced  within  the  grant 
or  prohibition.^ 

Qualification  of  Rule. — This  is  a  sound  principle,  when  applied  to  grants  of 
power  by  paramount  authority  to  a  body  subordinate  to  it,  which  can  act  only 
under  the  authority  of  the  grant ;  and  fairly  applies  to  the  powers  of 
the  federal  government,  which  is  a  mere  creature  of  the  constitution.  Such  is 
the  established  rule  of  the  United  States  supreme  court  where  there  is  an  ex- 
press exception  of  a  particular  case,  in  which  any  given  power  shall  not  be  exer- 
cised, that  it  may  be  exercised  in  cases  not  within  th-e  exception ;  otherwise  the 
exception  would  be  useless,  and  the  words  of  the  constitution  become  unmean- 
ing. But  the  principle  is  radically  dilTerent  when  it  is  applied  to  a  provision 
of  the  constitution  excepting  a  particular  case  from  the  exercise  of  state  legis- 
lation, or  containing  a  prohibition  that  a  state  law  shall  not  be  passed  on  any 
given  subject,  or  shall  not  have  the  effect  of  doing  what  is  prohibited;  in  such 
cases,  there  results  no  implication  of  power  in  other  cases,  for  a  most  obvious 
reason:  That  states  do  not  derive  their,  powers  from  the  constitution,  but,  by 
their  own  inherent  reserved  right,  can  act  on  all  subjects  which  have  not  been 
delegated  to  the  federal  government,  or  prohibited  to  the  states.  This  distinc- 
tion necessarily  arises  from  the  whole  language  of  the  constitution  and  amend- 
ments, and  is  expressly  recognized  in  the  most  solemn  adjudications,  of  the 
United  States  supreme  court. i*^ 

IV.    Operation  and  Effect. 

A.  Time  of  Taking  Effect.— See  ante,  "Time  of  Taking  Effect,"  II,  C. 

B.  Supremacy  as  the  Law — 1.  Gijnerally;  Ultimate  Sovereignty. — 
While  it  is  commonly  said  that  the  constitution  is  the  supreme  law  of  the  land, 

impose    restrictions   upon   the   exercise   of  ers. — Poole  v.   Fleeger,  ii   Pet.   185,   212b, 

certain  powers   by  them,   implies   that  the  9    L.   Ed.    680,   opinion   of   Baldwin,   J. 
powers    to   be   restricted    might -otherwise  "So,  where  there  is  an  exception  to  the 

be    exercised.  •  exercise  of  the  powers  of  congress,  as  in 

8.  Powers  implied  from  exceptions. —  the  first  clause  of  the  ninth  section  of  the 
Brown  V.  Maryland,  12  Wheat.  419,  438.  6  first  article  of  the  constitution:  'The 
L.  Ed.  678;  Poole  v.  Fleeger,  11  Pet.  185,  migration  or  importation  of  such  persons 
212b.  9  L.  Ed.  680;  New  York  v.  Miln,  11  as  any  of  the  states,  now  existing  shall 
Pet.  102,  153a,  9  L.  Ed.  648.  think   proper   to   admit,   shall   not   be   pro- 

An   exception   to   a   rule   proves   the   ex-  hibited  by  congress,  prior  to  the  year  1808.' 

istence  of  the  rule.     (Opinion  of  McLean,  The   whole   object   of  the   exception   is   to 

J.)      Groves  v.  Slaughter,  15  Pet.  449,  505,  preserve  the  power  to  those   states  which 

10   L    Ed    800  might   be   disposed   to   exercise   it,  and   its 

,,t/  •  1  r  i  i.-  1  1  language  seems  to  convey  this  idea  to  the 
l^W  ^  il  !i.°  construction,  acknowl-  ^^^f^^  unequivocally.  It  is  an  exception 
edged  by  all,  that  the  exceptions  from  a  ^^  ^^^  ^^^  ^^  regulate  commerce,  and 
power  mark  is  extent;  for  it  would  be  j^^^jf^.^g  ^i^arly  the  intention  to  con- 
absurd  as  well  as  use  ess,  to  except  from  ^.^^^^  ^^^  pre-existing  right  of  the  states 
a  granted  power  tha  which  was  not  ^^  ^^^^.^  ^^  ^^^,^^j^  ^^^  ^  ,j^j^^^  period." 
granted-that  which  the  words  of  the  Qj^bons  v.  Ogden,  9  Wheat.  1.  206,  207. 
grant  could  not  comprehend.  If,  then,  ^  ^  g^,  23  (^  -^^-^^^  ^f  Baldwin,  J.); 
there  are  m  the  constitution  plain  excep-  p^^,^  ^^_  Fleeger,  11  Pet.  185,  212b,  9  L. 
tions    from    the    power     over      navigation,  j^,     „„„ 

plain    inhibitions    to    the    exercise    of    that  .5^   r  .^  ^^^^^  ^  ^^^^^  .^  prohibited  from 

power  ma  particular  way,  it  is  proof  that  -^^        ■        j^ties    on   imports,   except   what 

those    who    made    these    exceptions,    and  ^^^  absolutely  necessary  for  executing 

prescribed    these     inhibitions,     understood  .^^  ^inspection    laws.      'This    tax   is    an    ex- 

the  power  to  which  they  applied  as  being  .^^  ^^  ^j^^  prohibition  on  the  states  to 

granted.        (Opimon    of    Marshal      C    J.)  j        ^^^^-^^    ^n    imports    and    exports;    the 

Gibbons  V.  Ogden,  9  Wheat.   1,  191,  6   L.  exception    was    made,     because      the      tax 

E"-   23.  would  otherwise  have  been  within  the  pro- 

9.  Same.— Rhode  Island  v.  Massa-  hibition.'  Brown  v.  Marvland,  12  Wheat, 
chusetts,   12   Pet.   657,   722,   9   L.   Ed.    1233.  419,  40^^  q  ^    Ed.  678."     (Opinion  of  Bald- 

10.  Same;  qualifications  of  rule;  dis-  win.  J.)  Poole  v.  Fleeger,  11  Pet.  185, 
tinction   between   state    and   federal   pow-       212b,  9  L.  Ed.  680. 
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this  must  be  understood  subject  to  the  quahfication  that,  however  in  theory  it 
may  be  elsewhere,  in  this  country,  both  as  to  the  state  and  national  governments, 
the  people  are  the  depository  of  the  ultimate  sovereignty,  and  may  change  their 
form  of  government  at  pleasure;  that  with  us,  there  is  no  government  except 
by  the  consent  of  the  governed;  that  the  same  mighty  power  from  whence  pro- 
ceeds the  life-giving  principle  of  our  constitutions  may  also  give  the  death-deal- 
ing stroke. ^1 

2.  Tiii:  Federai.  Constitution,  Laws  and  Treaties — a.  Generollv. — Sub- 
ject to  the  doctrine  stated  in  the  preceding  paragraph,  the  federal  constitution, 
together  with  the  laws  of  congress  enacted  persuant  thereto,  and  the  treaties 
made  under  the  authority  of  the  United  States  is  the  supreme  law  of  the  land; 
the  constitution  itself  being  of  controlling  authority  upon  both  the  national  and 


11.  At  the  Revolution,  the  sovereignty 
devolved  on  the  people;  and  they  are 
truly  the  sovereigns  of  the  country,  but 
they  are  sovereigns  without  subjects,  and 
have  none  to  govern  but  themselves.  The 
citizens  of  America  are  equal  as  fellow 
citizens,  and  as  joint  tenants  in  the 
sovereignty.  (Opinion  of  Jay,  C.  J.) 
Chisholm  v.  Georgia,  2  Dall.  419,  471,  1 
L.  Ed.  440. 

Every  particle  of  authority  which  orig- 
inally resided  either  in  congress  or  in 
any  branch  of  the  state  governments,  was 
derived  from  the  people,  in  whom  was 
lodged  the  ultimate  sovereignty.  (Opin- 
ion of  Iredell,  J.)  Penhallow  v.  Doane, 
3   Dall.   54.   94,   1   L.   Ed.    507. 

Supremacy  of  constitutions;  ultimate 
sovereignty. — Vanhorne  ?'.  Dorrance,  2 
Dall.  304,  308,  1  L.  Ed.  391;  Chisholm  v. 
Georgia,  2  Dall.  419,  458,  471.  472,  1  L.  Ed. 
440;  Penhallow  v.  Doane.  3  Dall.  54,  93, 
94,  1  L.  Ed.  507;  Cohens  v.  Virginia,  6 
Wheat.  264,  38:,  5  L.  Ed.  257;  Luther  v. 
Borden,  7  How.  1,  47.  12  L.  Ed.  581; 
United  States  v.  Lee,  106  U.  S.  196,  208, 
27  L.  Ed.  171.  See.  also,  ante.  "The 
Federal  Constitution,"  H,  B,  1,  a;  "Amend- 
ment of  State  Constitutions,"  H,  B,  1,  b. 

Laws  derived  from  the  pure  source  of 
equality  and  justice  must  be  founded  on 
the  consent  of  those  whose  obedience 
they  require.  The  sovereign,  when  traced 
to  his  source,  must  be  found  in  the  man. 
(Opinion  of  Mr.  Justice  Wilson.)  Chish- 
olm v.  Georgia.  2  Dall.  419,  458,  1  L.  Ed. 
440. 

According  to  the  institutions  of  this 
country,  the  sovereignty  in  every  state 
resides  in  the  people,  and  they  may  alter 
and  change  their  form  of  government  at 
their  own  pleasure.  Luther  v.  Borden,  7 
How.   1,   47,    12   L.    Ed.    581. 

"Sovereignty  is  the  right  to  govern;  a 
nation  or  state  sovereign  is  the  person 
or  persons  in  whom  that  resides.  In 
Europe,  the  sovereignty  is  generally  as- 
scibed  to  the  prince;  here  it  rests  with  the 
people;  there,  the  sovereign  actually  ad- 
ministers the  government,  here,  never  in 
a  single  instance;  our  governors  are  the 
agents  of  the  people,  and  at  most  stand  in 
the    same    relation    to    their    sovereign    in 


which  regents  in  Europe  stand  to  their 
sovereigns.  Their  princes  have  personal 
powers,  dignities,  and  pre-eminences,  our 
rulers  have  none  but  official,  nor  do  they 
partake  in  the  sovereignty  otherwise,  or 
in  any  other  capacity,  than  as  private  citi- 
zens." Chisholm  v.  Georgia,  2  Dall.  419, 
472,   1    L.    Ed.   440. 

By  the  state  forming  a  republic  is 
meant  all  the  citizens  which  compose  that 
state,  being  integral  parts  thereof,  and  all 
together  form  a  body  politic.  The  great 
distinction  between  monarchies  and  re- 
publics is  that  in  the  former  the  monarch 
is  considered  as  the  sovereign,  and  each 
individual  of  his  nation  as  subject  to  him; 
but  in  a  republic  all  the  citizens,  as  such, 
are  equal  and  sovereignty  resides  in  the 
great  body  of  the  people,  not  as  so  many 
distinct  individuals,  but  in  their  politic 
capa^'ity  only.  (Opinion  of  Iredell,  J.) 
Penhallow  v.  Doane,  3  Dall.  54,  93,  1  L. 
Ed.    507. 

"Under  our  system  the  people,  who  are 
there  called  subjects  are  the  sovereign. 
Their  rights,  whether  collective  or  in- 
dividual, are  not  bound  to  give  way  to  a 
sentiment  of  loyalty  to  the  person  of  a 
monarch.  The  citizen  here  knows  no  per- 
son, however  near  to  those  in  power,  or 
however  powerful  himself,  to  whom  he 
need  yield  the  rights  which  the  law 
secures  to  him  when  it  is  well  adminis- 
tered. When  he,  in  one  of  the  courts  of 
competent  jurisdiction,  has  established  his 
right  to  property,  there  is  no  reason  why 
deference  to  any  person,  natural  or  arti- 
ficial, not  even  the  United  States,  should 
prevent  him  from  using  the  means  which 
the  law  gives  him  for  the  protection  and 
enforcement  of  that  right."  United  States 
V.  Lee,  106  U.  S.  196,  208,  27  L.  Ed.  171. 

So  far  as  the  federal  constitution  is  con- 
cerned the  proposition  stated  in  the  text 
raises  the  question,  previously  discussed, 
of  the  revolutionary  right  of  the  people 
to  alter  or  amend  the  same  in  disregard 
of  the  limitation  with  reference  to  the 
equal  representation  in  the  senate,  or  in 
any  manner  other  than  the  two  methods 
prescribed  by  the  constitution  itself.  See 
ante.  "The  Federal  Constitution,"  II, 
B,  1,  a. 
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the  state  governments  in  all  of  their  departments  with  respect  to  those  matters 
upon  which  it  speaks. ^^ 

Statute  Valid  in  Part,  and  Void  in  Part. — See  the  title  Statutes. 

Unconstitutional  Act  the  Same  as  No  Law. — The  constitution  of  the 
United  States  being  the  supreme  law  of  the  land,  it  follows  that  a  state  cannot  enact 
an  imconstitutional  law.  The  state  government,  or  the  legislative  department 
thereof  as  the  agent  and  representative  of  the  state,  may  attempt  to  do  so,  but 
such  act  is  not  a  law  of  the  state  since  it  was  not  within  the  scope  of  the  agent's 
authority.  Such  an  act  is  a  mere  nullity  and  it  cannot  be  said  that  the  state  has 
passed  such  a  law ;  for  what  a  state  cannot  do,  in  contemplation  of  law,  it  has 
not    done. ^3 


12.  Supremacy  of  the  federal  constitu- 
tion, laws  and  treaties. — Vanhorne  v.  Dor- 
rance,  2  Dall.  304,  308,  1  L.  Ed.  391;  Mar- 
bury  V.  Madison,  1  Cranch  137.  177,  2  L. 
Ed.  60;  Owings  v.  Norwood,  5  Cranch  344, 
3  L.  Ed.  120;  McCulloch  v.  Maryland,  4 
Wheat.  316.  4  L.  Ed.  579;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  385,  414,  5  L.  Ed.  257; 
Ogden  v.  Saunders,  12  Wheat.  213,  325, 
326.  6  L.  Ed.  606;  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  7  L.  Ed.  243;  Foster 
V.  Neilson,  2  Pet.  253,  314.  7  L.  Ed.  415; 
Craig  V.  Missouri,  4  Pet.  410,  7  L.  Ed. 
903;  Worcester  v.  Georgia,  6  Pet.  515, 
595,  8  L.  Ed.  483;  Dobbins  v.  Commis- 
sioners of  Erie  County,  16  Pet.  435,  10 
L.  Ed.  1022;  License  Cases.  5  How.  504, 
574,  12  L.  Ed.  256;  Dodge  v.  Woolsev.  18 
How.  331,  347.  15  L.  Ed.  401;  Ward  v. 
Maryland.  12  Wall.  418.  431.  20  L.  Ed.  449; 
Farmers',  etc.,  Nat.  Bank  v.  Dearing,  91  U.  S. 
29,  35,  23  E.  Ed.  196;  Pensacola  Tel.  Co. 
V.  Western  Union  Tel.  Co..  96  U.  S.  1.  8, 
24  L.  Ed.  708;  United  States  v.  Germaine, 
99  U.  S.  508,  510,  25  L.  Ed.  482;  United 
States  V.  Lee,  106  U.  S.  196,  220,  27  L. 
Ed.  171;  Legal  Tender  Case,  110  U.  S. 
421,  438,  28  L.  Ed.  204;  Robb  v.  Connolly, 
ni  U.  S.  624,  637.  28  L.  Ed.  542;  Head 
Money  Cases.  112  U.  S.  580.  28  L.  Ed. 
798;  United  States  v.  Rauscher,  119  U. 
S.  407.  30  L.  Ed.  425;  Counselman  v. 
Hitchcock,  142  U.  S.  547,  585,  35  L.  Ed. 
1110;  Gibson  v.  Mississippi,  162  U.  S.  565, 
586,  40  L.  Ed.  1075;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  344, 
48  L.  Ed.  679;  Burton  v.  United  States, 
202    U.    S.    344.    368,    50    L.    Ed.    1057. 

It  is  a  proposition  too  plain  to  be  con- 
tested that  the  constitution  controls  any 
legislative  act  repugnant  to  it;  or  that  the 
legislature  may  alter  the  constitution  by 
any  ordinary  act.  (Opinion  of  Marshall, 
C.  J.)  Marbury  v.  Madison,  1  Cranch 
137.  177,  2  L.  Ed.  60.  Accord,  Counselman 
V.  Hitchcock,  142  U.  S.  547,  585,  35  L. 
Ed.    1110. 

The  constitution  of  the  United  States 
being  the  supreme  law,  the  judiciary  act 
of  the  United  States  must  be  restrained 
thereby.  Owings  V.  Norwood,  5  Cranch 
344,   3   L.    Ed.    120. 

Supreme  over  all  the  departments  of 
the  government. — The  federal  constitu- 
tion is  supreme  over  all  the  three  great 
departments    of    the    federal    government. 


because  the  people  who  ratified  it  have 
made  it  so;  consequently,  anything  which 
may  be  done  by  or  under  the  authority  of 
any  department  unauthorized  by  the  con- 
stitution is  unlawful.  Chisholm  v.  Geor- 
gia, 2  Dall.  419,  468,  1  L.  Ed.  440;  Dodge 
V.  Woolsev,  18  How.  331,  347,  15  L.  Ed. 
401;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  333.  48  L.   Ed.  679. 

Treaties  are  the  law  of  the  land. — 
Treaties  are  the  supreme  law  of  the  land, 
and  a  right  of  person  or  property  secured 
or  recognized  by  treaty  may  be  set  up 
as  a  defense  to  a  prosecution  in  disre- 
gard of  either  with  the  same  force  and  ef- 
fect as  if  such  right  was  secured  by  an 
act  of  congress.  Foster  v.  Neilson,  2  Pet. 
253,  314.  7  L.  Ed.  415;  United  States  v. 
Rausch'^r,  119  U.  S.  407,  30  L.  Ed.  425; 
Head  Money  Cases,  112  U.  S.  580,  28  L. 
Ed.    798. 

The  treaty  with  Spain,  by  which 
Florida  was  ceded  to  the  United  States, 
is  the  law  of  the  land.  American  Ins. 
Co.  V.  Canter.  1  Pet.  511,  7  L.  Ed.  243; 
Foster  v.  Neilson,  2  Pet.  253,  314,  7  L. 
Ed.   415. 

The  treaties  entered  into  between  the 
United  States  and  the  Cherokee  Nation 
of  Indians,  and  the  laws  enacted  pursuant 
thereto,  come  within  the  due  exercise  of 
the  constitutional  powers  of  the  federal 
government,  and  consequently  must  be 
considered  as  the  supreme  law  of  the  land. 
(Opinion  of  McLean,  J.)  Worcester  v. 
Georgia.   6  Pet.   515,   595.  8   L.   Ed.   483. 

13.  Unconstitutional  act  is  no  law. — 
Worcester  v.  Georgia,  6  Pet.  515,  569.  8 
L.  Ed.  483;  Ex  parte  Siebold.  100  U.  S. 
371,  376,  25  L.  Ed.  717;  Chaffin  v.  Tavlor. 
114  U.  S.  309,  29  L.  Ed.  198;  Allen  v. 
Baltimore,  etc..  R.  Co..  114  U.  S.  311,  29 
L.  Ed.  200;  Virginia  Coupon  Cases,  114 
U.  S.  269.  270,  29  L.  Ed.  185;  Ex  parte 
Rovall,  117  U.  S.  241,  248,  29  L.  Ed.  sf!8. 

The  constitution  of  the  United  States 
is  the  supreme  law  of  the  land;  and  con- 
sequently no  state  constitution  nor  any 
art  of  a  state  legislature,  or  of  congress, 
which  is  repugnant  to  it,  can  be  of  any 
validity.  Worcester  v.  Georgia,  6  Pet. 
515,  571,  8  L.  Ed.  483;  Vanhorne  v.  Dor- 
rance,  2  Dall.  304,  308.  1  L.  Ed.  391:  Mar- 
bury  V.  Madison.  1  Cranch  137.  2  L.  Ed. 
60;  Cohens  v.  Virginia,  6  Wheat.  264,  414, 
5    L.    Ed.    257;    Craig   v.    Missouri,    4    Pet. 
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As  Affording  a  Basis  for  Equitable  Claims.— But  while  it  is  true  that  in 
general,  an  unconstitutional  act  of  congress  is  the  same  as  if  there  were  no  act. 
that  is  regarding  it  in  its  purely  legal  aspect.  Being  in  violation  of  the  consti- 
tution, that  instrument  must  govern,  and  no  one  can  base  any  legal  claim  as 
arising  out  of  such  an  act.^''  But  it  is  a  different  question  whether  or  not  there 
may  not  arise,  in  favor  of  persons  who  have  acted  upon  the  faith  of  the  validity 
of  an  unconstitutional  act,  equitable  claims  of  such  a  nature  as  to  entitle  the 
claimant  to  the  favorable  consideration  of  the  courts  and  of  congress. ^^ 

Power  of  Congress  to  Suspend  or  Supersede  Constitutional  Provisions. 
— As  a  mere  act  of  congress  cannot  amend  the  constitution,  so  neither  can  legis- 
lation abridge  a  constitutional  privilege,  nor  replace  or  supply  one,  at  least  un- 
less it  is  so  broad  as  to  have  the  same  extent  in  scope  and  effect.^^  Where  con- 
ditions are  brought  about  to  which  any  particular  provision  of  the  constitution 
applies,  it  is  of  controlling  influence,  and  such  control  cannot  be  frustrated  by 
the  action  of  any  or-  all  the  departments  of  the  government. ^^  The  departments 
of  the  government  may,  however,  in  discharging  their  constitutional  duties,  deal 
with  the  subjects  committed  to  them  in  such  a  way  as  to  bring  within  the  opera- 
tion and  control  of  the  provisions  of  the  constitution  matters  to  which  those 
provisions  were  not  previously  applicable.  This  does  not,  however,  conflict  with 
the  doctrine  just  stated,  nor  presuppose  that  the  constitution  may  or  may  not 
be  applicable  at  the  election  of  any  agency  of  the  government. ^^ 

b.  At  All  Times  and  as  to  All  Classes. — The  supremacy  of  the  law  is  the 
foundation  rock  upon  which  our  institutions  rest.  The  law,  the  supreme 
court  of  the  United  States  has  said,  is  the  only  supreme  power  in  our  system  of 
government. ^^  The  constitution  of  the  United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  covers  with  the  shield  of  its  protection 


410,  7  L.  Ed.  903;  Ex  parte  Seibold,  100 
U.  S.  371,  376,  25  L.  Ed.  717;  Ex  parte 
Yarbrough,  110  U.  S.  651,  654,  28  L.  Ed. 
274;  Ex  parte  Royall.  117  U.  S.  241.  29 
L.  Ed.  868;  Norton  'v.  Shelby  County, 
118  U.  S.  425,  442,  30  L.  Ed.  178;  Hunt- 
ington V.  Worthen,  120  U.  S.  97,  101,  30 
L.  Ed.  588;  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  605.  32  L.  Ed.  1068;  United 
States  V.  Realty  Co.,  163  U.  S.  427,  439. 
41   L.   Ed.  215. 

An  unconstitutional  law  is  void  and 
is  as  no  law.  It  binds  no  one  and  pro- 
tects no  one;  it  confers  no  rights  and  im- 
poses no  duties;  an  offense  created  by 
it  is  not  a  crime,  and  the  conviction  un- 
der it  is  not  merely  erroneous  but  is  il- 
legal and  void.  Ex  parte  Siebold,  100  U. 
S.  371,  376,  25  L.  Ed.  717;  Ex  parte  Yar- 
brough, 110  U.  S.  651,  654,  28  L.  Ed.  274; 
Ex  parte  Royall,  117  U.  S.  241.  248,  29  L- 
Ed.  868;  Norton  i'.  Shelby  County.  118 
U.  S.  425,  442,  30  L.  Ed.  178;  Huntington 
7'.  Worthen.  120  U.  S.  97,  101,  30  L.  Ed. 
588. 

14.  As  affording  a  basis  for  equitable 
claims. — United  States  v.  Realty  Co.,  163 
U.    S.    427,    439,    41    L.    Ed.    215. 

15.  Same. — See  the  case  of  United 
States  V.  Realty  Co.,  163  U.  S.  427,  41  L. 
Ed.  215,  in  which  the  court  held,  without 
passing  upon  the  constitutionality  of  the 
act  of  October  1,  1890.  ch.  1244,  26  Stat. 
567,  that,  regardless  of  whether  such  act 
was  valid  or  not,  the  nersons  who  had 
complied  with  its  requirements  and  en- 
gaged in  the  production  of  sugar  upon 
the    faith    that    they    would     receive      the 


bounties  provided  for  by  that  act  were 
entitled  to  the  favorable  consideration  of 
congress  and  that  while  their  claims  might 
not  be  of  a  legal  character,  they  were 
nevertheless  of  so  meritorious  and  equi- 
table a  nature  as  to  authorize  the  nation 
through  congress,  to  appropriate  m'>;Tev, 
to  pay  them,  and  that  the  act  of  March 
2.  1895,  ch.  189,  28  Stat.  910,  933,  appro- 
priating money  for  that  purpose  was  con- 
stitutional and  valid. 

16.  Power  of  congress  to  suspend  or 
supersede  constitutional  privilege. — Coun- 
selman  ?>.  Hitchcock,  142  U.  S.  547,  585, 
35   L.  Ed.   1110. 

The  provision  contained  in  article  five 
of  the  amendments,  that  no  person  shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  may  be  replaced 
or  superseded  by  an  act  of  congress  which 
afifords  absolute  immunity  against  any 
prosecution  for  the  ofifense  to  which  the 
question  relates.  Brown  v.  Walker,  161 
U.   S.   591,  40    L.   Ed.   819. 

17.  The  constitution  of  controlling  in- 
fluence.—Downes  T'.  Bidwell,  is;2  U.  '^  'M4, 
289,  45  L.  Ed.  1088,  per  Justices  White, 
Shiras   and    McKenna.    concurring. 

18.  Certain  matters  may  or  may  not  be 
brought  under  constitutional  control. — 
Downes  v.  Bidwell,  182  U.  S.  244,  289,  45 
L.  Ed.  1088  (per  Justices  White,  Shiras 
and   McKenna). 

19.  Supreme  at  all  times;  as  to  all" 
classes. — United  States  v.  Lee,  106  U.  S. 
196.  220,  27  L.  Ed.  171;  Northern  Secu- 
rities Co.  V.  United  States,  193  U.  S.  197, 
350,    48    L.    Ed.    679. 
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all  classes  of  them,  at  all  times,  and  under  all  circumstances.  None  of  its  pro- 
visions can  be  suspended  during  any  of  the  great  exigencies  of  government. ^^ 

Same,  Treaties. — Treaties  of  the  United  States  with  foreign  nations,  while 
they  remain  in  force,  are,  by  the  constitution  of  the  United  States,  the  supreme 
law,  and  binding  not  only  upon  the  government  but  upon  every  citizen.  No  con- 
tract can   lawfully  be  made  in  violation   of   their  provisions.^i 

As  Embracing:  New  Classes  and  Conditions. — See  ante,  "Definition  and 
Nature  of  a  Constitution,"  I ;  "Construction  in  the  Light  of  Contemporaneous 
History  and  Existing  Conditions,"  III,  B,  3. 

c.  Supreme  over  State  Lazvs,  Officers  and  Agents  as  Well  as  Federal — (1) 
Generally. — By  the  explicit  words  of  the  constitution,  that  instrument  and  the 
laws  of  congress  enacted  in  pursuance  of  its  provisions,  together  with  the  treaties 
made  under  the  authority  of  the  United  States,  are  the  supreme  law  of  the  land, 
"anything  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ins."2^     The  government  of  the  United  States,  in  the  enforcement  of  its  laws. 


20.  Same. — Vanhorne  v.  Dorrance,  2 
Dall.  304,  309.  1  L.  Ed.  391;  Cohens  v. 
Virginia,  6  Wheat.  264,  387,  5  L.  Ed. 
257;  Ex  parte  Milligan,  4  Wheat.  2,  121, 
18  L.  Ed.  281;  Legal  Tender  Ca=e.  110 
U.  S.  421,  439,  28  L.  Ed.  204;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  333,  48  L.  Ed.  679;  Burton  v.  United 
States,  202  U.   S.  344,   368,  50   L.  Ed.   1057. 

"By  the  explicit  words  of  the  constitu- 
tion, that  instrument  and  the  laws  en- 
acted by  congress  in  pursuance  of  its 
provisions,  are  the  supreme  law  of  the 
land,  'anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwith- 
standing'— supreme  over  the  states,  over 
the  courts,  and  even  over  the  people  of 
the  United  States,  the  source  of  all  power 
under  our  governmental  system  in  re- 
spect of  the  objects  for  which  the  national 
government  was  ordnined.  An  act  of 
congress  constitutionally  passed  under  its 
power  to  regulate  commerce  among  the 
states  and  with  foreign  nations  is  bind- 
ing upon  all;  as  much  so  as  if  it  were  em- 
bodied, in  terms,  in  the  constitution  itself. 
Every  judicial  officer,  whether  of  a  na- 
tional or  a  state  court,  is  under  the  obli- 
gation of  an  oath  so  to  regard  a  lawful 
enactment  of  congress.  Not  even  a  state, 
still  less  one  of  its  artificial  creatures,  can 
stand  in  the  way  of  its  enforcement.  If 
it  were  otherwise,  the  government  and  its 
laws  mieht  be  prostrated  at  the  feet  of 
local  authoritv.  Cohens  v.  Virginia.  6 
Wheat.  264,  385.  414.  5  L.  Ed.  257.  These 
views  have  been  often  expressed  by  this 
court."  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  333,  48  L.  Ed.  679. 

"If  that  which  is  enacted  in  the  form 
of  a  statute  is  within  the  general  sphere 
of  legitimate  legislative,  as  distinguished 
from  executive  and  judicial, _  action,  and 
not  forbidden  by  the  constitution,  it  is 
the  supreme  law  of  the  land — supreme 
over  all  in  public  stations  as  well  as  over 
all  the  people.  'No  man  in  this  countrv,' 
this  court  has  sa'd,  'is  so  high  that  he  is 
above  the  law.  No  ofificer  of  the  law  rnay 
set  that  law  at  defiance  with  impunity. 
All  the   officers  of  the  government,  from 


the  highest  to  the  lowest,  are  creatures 
of  the  law,  and  are  bound  to  obey  it.' 
United  States  v.  Lee,  106  U.  S.  196,  220, 
27  L.  Ed.  171.  Nothing  in  the  relations 
existing  between  a  senator,  representative 
or  delegate  in  congress  and  the  public 
matters  with  which,  under  the  constitu- 
tion, they  are  respectively  connected  from 
time  to  time,  can  exempt  them  from  the 
rule  of  conduct  prescribed  by  §  1782." 
Burton  v.  United  States,  202  U.  S.  344, 
368,  50  L.  Ed.  1057. 

21.  Same,  treaties. — Kennett  v.  Cham- 
bers. 14  How.  38,  46,  14   L.   Ed.  316. 

22.  Supreme  over  state  laws,  officers 
and  agents. — Ware  z'.  Hvlton,  3  Dall.  199, 
284.  1  L.  Ed.  568;  McCulloch  v.  Maryland, 
4  Wheat.  316,  403,  4  L.  Ed.  579;  Ogden  v. 
Saunders,  12  Wheat.  213,  325,  326,  6  L. 
Ed.  606;  Cherokee  Nation  v.  Georgia,  5 
Pet.  1.  31,  8  L.  Ed.  25;  Worcester  v.  Geor- 
gia, 6  Pet.  515,  8  L.  Ed.  483;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  5S3d;  9  L.  Ed.  773;  Dobbins  v.  Com- 
missioners of  Erie  Count}',  16  Pet.  435, 
10  L.  Ed.  1022;  License  Cases,  5  How. 
504,  574,  12  L.  Ed.  256;  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  13  How.  518, 
566,  14  L.  Ed.  249;  Dodge  v.  Woolsey,  18 
How.  331,  348.  15  L.  Ed.  401;  Ableman  v. 
Booth.  21  How.  506,  16  L.  Ed.  169;  Sin- 
not  z'.  Davenport,  22  How.  227,  16  L.  Ed. 
243;  Foster  v.  Davenport,  22  How.  244. 
16  L.  Ed.  248;  White  v.  Hart,  13  Wall. 
646,  650,  20  L.  Ed.  685;  Farmers',  etc., 
Nat.  Bank  v.  Dearing.  91  U.  S.  29,  35,  23 
L.  Ed.  196;  Farrington  f.  Tennessee.  95 
U.  S.  679,  685.  24  L.  Ed.  558:  Pensacola 
Tel.  Co.  V.  Western  Union  Tel.  Co..  96 
U.  S.  1,  9,  24  L.  Ed.  708;  Ex  parte  Siebold, 
100  U.  S.  371,  392,  25  L.  Ed.  717;  Hauen- 
stein  V.  Lynham.  100  U.  S.  483,  488.  490, 
25  L.  Ed.  628;  Virginia  Coupon  Cases.  114 
U.  S.  269,  270,  292.  29  L.  Ed.  185;  Chaffin 
V.  Taylor,  114  U.  S.  309,  29  L.  Ed.  198; 
Allen  V.  Baltimore,  etc..  R.  Co.,  114  U.  S. 
311,  29  L.  Ed.  200;  Van  Brocklin  v.  Ten- 
nessee, 117  U.  S.  151,  155,  29  L.  Ed.  845; 
Wilderhus'  Case.  120  U.  S.  1.  17,  30  L. 
Ed.  565;  Baldwin  v.  Franks,  120  U.  S. 
678,  683,  30  L.  Ed.  766;  Brown  v.  Walker, 
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deals  with  all  persons  within  its  territorial  jurisdiction  as  individuals,  owing 
obedience  to  its  constitutional  authority,  and  this  without  regard  to  the  character 
in  which  they  assume  to  act,  whether  as  state  officers  or  otherwise.  The  official 
character  of  a  state  officer  confers  no  exemption,  and  cannot  be  interposed  by 
the  individual  to  absolve  him  from  the  obligation  which  he  owes  to  the  consti- 
tution of  the  United  States,  and  the  laws  enacted  pursuant  thereto,  as  the  su- 
preme law  of  the  land. 23  If  the  constitution  is  found  inconvenient  in  practice, 
a  regular  mode  is  pointed  ouf  for  amendmen-  But  while  it  remains  all  officers, 
legislative,  executive  and  judicial,  both  of  the  states  and  of  the  Union,  are  bound 
by  oath  to  support  it.^-* 


161  U.  S.  591,  606,  40  L.  Ed.  819;  Gibson 
V.  Mississippi,  162  U.  S.  565,  586,  40  L. 
Ed.  1075;  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  558,  46  L.  Ed.  679; 
Northern  Securities  Co.  v.  United  States. 
193  U.  S.   197.  344,  48  L.   Ed.  679. 

23.  Deals  with  persons  as  individuals; 
cfficial  station  no  protection. — In  re  Ayers, 
123    U.    S.    443,    507,   31    L.    Ed.   216. 

24.  All  officers  bound  by  oath  to  sup- 
port to  the  constitution,  any  state  law  to 
the  contrary  notwithstanding. — Chisholm 
c'.  Georgia,  2  Dall.  419,  468,  1  L.  Ed.  440. 
Accord,  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  344.  48  L.  Ed.  679. 

An  act  of  congress,  passed  in  pursu- 
ance of  a  clear  authority  under  the  con- 
stitution, is  the  supreme  law  of  the  land, 
and  any  law  of  a  state  in  conflict  with  it 
is  inoperative  and  void.  Ableman  v. 
Booth,  21  How.  506,  16  L.  Ed.  169;  Sin- 
not  V.  Davenport,  22  How.  227,  16  L.  Ed. 
243;  Foster  v.  Davenport,  22  How.  244, 
16    L.    Ed.    248. 

The  constitution  and  laws  of  the  United 
States  are  the  supreme  law  of  the  land, 
and  to  these  every  citizen  of  every  state, 
whether  in  his  individual  or  official  ca- 
pacity, owes  obedience.  Ex  parte  Sie- 
bold,  100  U.  S.  371,  392,  25  L.  Ed.  717. 

The  federal  government,  on  those  sub- 
jects in  which  it  can  act,  must  necessarily 
bind  its  component  parts.  McCulloch  v. 
Maryland,  4  Wheat.  316,  405,  4  L.  Ed. 
579. 

The  constitution  is  supreme  not  only 
over  the  departments  of  the  government, 
but  it  is  so.  to  the  extent  of  its  delegated 
powers,  over  all  who  ma*"'"  themselves 
parties  to  it;  states  as  well  as  persons, 
within  those  concessions  of  sovereign 
powers  yielded  by  the  people  of  the  states 
when  they  accepted  the  constitution  in 
their  conventions.  Dodge  v.  Woolsey,  18 
How.   331.  348,   15   L.   Ed.    401. 

In  addition  to  the  constitution  being 
supreme  in  the  sense  above  stated,  the 
people  in  the  ratification  of  it  have  chosen 
to  add  that  "this  constitution  and  the  laws 
of  the  United  States  which  shall  be  made 
in  pursuance  thereof;  and  all  treaties 
made  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  bound 
thereby,    anything    in    the    constitution    or 


laws  of  any  state  to  the  contrary,  not- 
withstanding." And  in  that  connection, 
to  make  the  supremacy  more  complete, 
impressive  and  practical,  that  there  should- 
be  no  escape  from  its  operation,  and  that 
its  binding  force  upon  the  states  and  the 
members  of  congress  should  be  unmis- 
takable, it  is  declared  that  "the  senators 
and  representatives  before  mentioned,  and 
the  memhers  of  the  state  legislatures,  and 
all  executive  and  judicial  officers,  both  of 
the  United  States  and  the  several  states, 
shall  he  bound  by  an  oath  ror  affirmation 
to  support  this  constitution."  Dodge  v. 
Woolsey,  18  How.  331,  348,  15  L.  Ed. 
401. 

Each  state  in  its  sovereign  capacity,  by 
the  people  thereof,  in  a  convention,  have 
made  the  federal  constitution  the  supreme 
law  of  the  state,  paramount  to  any  state 
constitution  then  in  existence,  or  which 
might  be  thereafter  adopted.  Each  state 
has  made  an  irrevocable  restriction  on  its 
own  once  plenarv  sovereignty,  which  it 
cannot  loosen  without  the  concurrence  of 
such  a  number  of  states  as  are  competent 
to  amend  the  constitution.  (Oninion  of 
P.aldwin.  J.)  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  583d,  9  L,. 
Ed.    773. 

In  cases  involving  federal  questions  af- 
fecting a  state,  the  state  cannot  be  re- 
garded as  standing  alone.  It  belonars  to 
a  union  consisting  of  itself  and  all  its 
sister  states.  The  constitution  of  that 
union,  and  "the  laws  made  in  pursuance 
thereof,  are  the  suoreme  law  of  the  land, 
*  *  *  anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwithstand- 
ing."     F ^ers',   etc.,   Nat.   Bank  v.   Dear- 

ing,  91  U.  S.  29,  23  L.  Ed.  196;  Farrington 
V.  Tennessee,  95  U.  S.  679,  685.  24  L.  Ed. 
558. 

"The  constitution,  laws,  and  treaties  of 
the  United  States  are  as  much  a  part  of 
the  law  of  every  «tate  as  its  own  local 
laws  and  constitution.  This  is  a  funda- 
mental principle  in  our  system  of  com- 
plex national  polity."  Cohen's  v.  Virginia, 
6  Wheat.  264,  385,  414,  5  L.  Ed.  257;  Wor- 
cester V.  Georgia,  6  Pet.  515.  571.  8  E.  Ed. 
483:  White  v.  Hart,  13  Wall.  646.  650,  20 
L.  Ed.  685;  Farmers',  etc.,  Nat.  Bank  v. 
Dearing,  91  U.  S.  29,  23  L.  Ed.  196;  Far- 
rington V.  Tennessee,  95  U.  S.  679.  685, 
24  L.  Ed.  558;  Hauenstein  v.  Lynham, 
100  U.   S.   483,    490,  25   L.   Ed.   628;   North- 
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Congress  Cannot  Ratify  Unconstitutional  State  Law. — Congress  cannot 
by  authorization  or  ratification,  give  the  shghtest  effect  to  a  state  law  or  con- 
stitution in  conflict  with  the  constitution  of  the  United  States.  That  instrument 
is  above  and  beyond  the  power  of  congress  and  the  states,  and  is  ahke  obhgatorv 
upon  both.25 


ern  Securities  Co.  v.  United  States,  193 
U.   S.   197,  333.  48  L.   Ed.   679. 

Treaties  as  the  supreme  law  within  a 
state. — -"The  treaties  made  by  the  United 
States  and  in  force  are  part  of  the  su- 
preme law  of  the  land,  and  they  are  as 
binding  within  the  territorial  limits  of  the 
states  as  they  are  elsewhere  throughout 
the  dominion  of  the  United  States." 
Dodge  V.  Woolsey,  18  How.  331,  348.  15 
L.  Ed.  401;  Wildenhus's  Case,  120  U.  S.  1, 
17,  30  L.  Ed.  SG.-i:  Baldwin  v.  Franks.  120 
U.    S.   678.   683,   30   L.    Ed.    766. 

"A  treaty  cannot  be  the  supreme  law  of 
the  land,  that  is.  of  all  the  United  States, 
if  any  act  of  a  state  legislature  can  stand 
in  its  way.  If  the  constitution  of  a  state 
(which  is  the  fundamental  law  of  the 
state  and  paramount  to  its  legislature) 
must  give  way  to  a  treaty  and  fall  before 
it,  can  it  be  questioned  whether  the  less 
power,  an  act  of  the  state  legislature, 
must  not  be  prostrate?  It  is  the  declared 
will  of  the  people  of  the  United  States 
that  every  treaty  made  by  the  authority 
of  the  United  States  shall  be  superior  to 
the  constitutim  and  laws  of  any  individ- 
ual state,  and  their  will  alone  is  to  de- 
cide." Hauenstein  v.  Lynham,  100  U.  S. 
483,  488,  25  L.  Ed.  628;  Ware  V.  Hylton, 
3   Dall.   199,   1   L.   Ed.   568. 

The  act  of  1802.  which  makes  it  penal 
to  violate  the  Indian  territory,  having 
been  enacted  pursuant  to  a  treaty  of  the 
United  States,  is  the  supreme  law,  and 
no  law  of  the  state  of  Georgia  can  repeal 
that  act,  or  instify  the  violation  of  its 
provision.  (Separate  opinion  of  John- 
son, J.)  Cherokee  Nation  v.  Georgia,  5 
Pet.    1,   31,   8    L.    Ed.    25. 

The  act  of  the  legislature  of  Georgia 
passed  December  22,  1830.  entitled.  "An 
act  to  prevent  the  exercise  of  assumed 
and  aibitrary  power  by  all  persons,  un- 
der pretext  of  authority  from  the  Chero- 
kee Indians,  etc.,  provided,  among  other 
things,  that  'all  white  nersons  r'^siding 
within  the  limits  of  the  Cherokee  Nation, 
on  the  first  day  of  March  next,  or  at  any 
time  thereafter,  without  a  license  or  per- 
mit from  his  excellency,  the  governor,  or 
from  such  agents  as  his  excellencj',  the 
governor,  shall  authorize  to  arrant  such 
permit  or  license,  and  who  shall  not  have 
taken  the  oath  hereinafter  required,  shall 
be  guilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by 
confinement  in  the  penitentiary  at  hard 
labor  for  a  term  not  less  than  four  years.'  " 
The  plaintifif  in  error,  having  been  ar- 
rested and  indicted  under  this  statute, 
pleaded  that  he  was.  on  the  ]5th  day  of 
July,    1831,    in    the    Cherokee    Nation    out 


of  the  jurisdiction  of  the  court  of  Gwin- 
nett county;  that  he  was  a  citizen  of  Ver- 
mont, and  entered  the  Cherokee  Nation 
as  a  missionary  under  the  authority  of 
the  President  of  the  United  States  and 
had  not  been  required  by  him  to  leave  it, 
and  that  with  the  permission  and  ap- 
proval of  the  Cherokee  Nation  he  was  en- 
gaged in  preaching  the  Gospel;  that  the 
state  cf  Georgia  ought  not  to  maintain 
the  prosecution  because  several  treaties 
had  been  entered  into  by  the  United  States 
with  the  Cherokee  Nations,  by  which  that 
nation  was  acknowledged  to  be  a  sover- 
eign nation,  and  by  which  the  territorv 
occupied  by  them  was  guaranteed  to  them 
bv  the  United  States;  and  that  the  laws 
of  Georgia,  under  which  the  plaintiff  in 
error  was  indicated,  were  repugnant  to  th'? 
treaties,  and  unconstitutional  and  void, 
and  also  that  they  were  repugnant  to  the 
act  of  congress  of  March,  1802,  entitled 
"an  act  to  regulate  trade  and  intercourse 
with  the  Indian  tribes."  Held,  that  un- 
der the  federal  constitution  and  laws,  the 
whole  intercourse  between  the  United 
States  and  the  Indians  was  vested  in  the 
government  of  the  United  States;  that 
the  act  of  the  legislature  of  Georgia  in- 
terfered forcibly  with  the  relations  estab- 
lished between  the  United  States  and  the 
Cherokee  Nation;  that  said  act  was  in 
direct  hostility  with  the  treaties,  repeated 
in  a  succession  of  years,  between  the 
United  States  and  the  Cherokee  Indians, 
which  mark  out  the  boundary  which 
separated  the  Cherokee  country  from 
Georgia,  guaranteed  to  them  all  the  lands 
within  their  boundar3\  solemnly  pledge 
the  faith  of  the  United  States  to  restrain 
their  citizens  from  trespassing  on  it,  and 
recognized  the  pre-existing  power  to  the 
nation  to  goA-ern  itself;  that  said  statute 
was  in  eoual  hostility  with  the  acts  of 
congress  for  regulating  this  intercourse 
and  giving  effect  to  treaties;  that  said 
treaties  and  statute  enacted  pursuant 
thereto  were  valid,  and  the  supreme  law  of 
the  land,  and  that  the  Georgia  statute  was, 
therefore,  unconstitutional  and  void,  and 
that  the  plaintifif  in  error  was  entitled  to 
be  discharged  and  permitted  to  go  thence 
without  a  day.  Worcester  v.  Georgia,  6 
Pet.    515.    8    L.    Ed.    483. 

Power  to  alter  state  boundaries  by 
treaty. — See  post.  "To  Settle  Boundaries." 
VI.  D.  2,  c.  (2').  See,  also,  the  titles 
BOUND  AT?  lES.  vol.  3,  pp.  503,  505; 
TREATIES. 

25.  Cannot  ratify  unconstitutional  state 
law.— Gunn  7-.  Barry,  15  Wall.  610.  62.3.  21 
L.  Ed.  212;  Passenger  Cases.  7  How.  283, 
399,  12  L.  Ed.  702. 
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Invalid  State  Constitution  or  Law  Not  Cured  by  Manner  of  Adminis- 
tration.— If  the  provisions  of  a  state  constitution  or  law  are  invalid  as  con- 
travening the  provisions  of  the  federal  constitution,  such  invalidity  cannot  be 
cured  by  an  administration  which  defeats  their  intent. ^^ 

Supreme  over  the  People  Aggregately  and  in  Their  Separate  Sover- 
eignties.— Nor  does  the  supremacy  of  the  constitution  end  here.  It  is  supreme 
over  the  people  of  the  United  States  aggregately  and  in  their  separate  sov- 
ereignties, because  they  have  excluded  themselves  from  any  direct  or  immediate 
agency  in  making  amendments  to  it.  and  have  directed  that  amendments  shall 
be  made  representatively  for  them,  by  the  congress  of  the  United  States,  when 
two-thirds  of  both  houses  shall  propose  them;  or  where  the  legislatures  of  two- 
.  thirds  of  the  several  states  shall  call  a  convention  for  proposing  amendments, 
which  in  either  case  become  valid,  to  all  intents  and  purposes,  as  a  part  of  the 
constitution  when  ratified  by  the  legislatures  or  by  convention  in  three-fourths 
of  the  states,  as  one  or  the  other  mode  of  ratification  may  be  proposed  by  con- 
gress.2"  The  states,  or  rather  the  people  forming  the  federal  government,  though 
sovereign  as  to  the  powers  not  delegated  to  the  United  States  by  the  C9nstitu- 
tion,  nor  prohibited  by  it  to  the  states,  are  not  independent  of  each  other",  in  re- 
spect to  the  powers  ceded  in  the  constitution.  Their  union,  by  the  constitution, 
was  made  by  each  of  them  conceding  portions  of  their  equaf  sovereignties  for 
all  of  them,  and  it  acts  upon  the  states  conjunctively  and  separately,  and  in  the 
same  manner  upon  their  citizens,  aggregately  in  some  things,  and  individually 
in  others,  in  many  of  their  relations  of  business  and  also  upon  their  civil  conduct, 
so  far  as  their  obedience  to  the  laws  of  congress  is  concerned. ^s 

Including  New  States  and  Territories.— All  constitutional  laws  are  bind- 
ing on  the  people  in  the  new  states,  and  in  the  old  states,  whether  they  consent 
to  be  bound  by  them  or  not.  Every  constitutional  act  ©f  congress  is  passed  by 
the  will  of  the  people  of  the  United  States,  expressed  through  tjieir  representa- 
tives, on  the  subject  matter  of  the  enactment;  and  when  so  passed  it  becomes  the 
supreme  law  of  the  land,  and  operates  by  its  own  force,  on  the  subject  matter, 
in  whatever  state  or  territory  it  may  happen  to  be.^^  The  constitution  was 
adopted  by  common  consent,  and  the  people  of  the  territories  must  necessarilv  be 
regarded  as  parties  to  it  and  bound  by  it,  and  entitled  to  its  benefits,  as  well  as 
the  people  of  the  then  existing  states.  It  became  the  supreme  law  of  the  United 
States,  in  the  territories  as  well  as  elsewhere.^*^ 

26.    Invalidity  not  cured  by  manner  of!  an  administration  which  defeated  their  in- 

administration. — Giles  v.  Harris,  189  U.  S.  tent.     Giles  v.   Harris,   189  U.   S.   475    487 

475,    487,    47    L.    Ed.    909.  47    L.    Ed.    909. 

Thus    where    a    colored    citizen    alleged  27-     Supreme    over    the    people    aggre- 

that    he    was    excluded    from    the    lists    of  ^ately  and  in  their  separate  sovereignties. 

registered    voters    by     reason     of      certain  —Dodge  v.  Woolsey,  18  How.  331,  348.  15 

provisions  of  the   state  constitution  which  ■'-'•   Ed.  401. 

contravened   the   fourteenth   amendment  of  28.    Same.— Dodge  v.  Woolsey,  18  How. 

the    federal    constitution,    and    filed    a    bill  33.1    351,   15   L.   Ed.  401. 

upon   behalf   of   himself   and   all   others   in  'The   constitution   of   the   United   States 

like   situation,  praying  that  said   provisions  was    made    for    the    whole    people    of    the 

might  be  declared  void,  and,  at  the  same  Union,  and  is  equally  binding  upon  all  the 

time,   alles-ed  that  he  was  entitled  to  reg-  courts    and    all    the    citizens."      Farmers', 

ister    under    the    alleged    unconstitutional  ^^'^"U^^^^  "''■   Smith,  6   Wheat.   131,   134,   5 

provisions    as    they     were      written.      and  L.    Ed.   224. 

praved  that  the  registrars  might  be  com-  29.  Including  new  states  and  territories. 
pelled  to  add  his  name  to  the  lists,  it  was  — Pollard  i'.  Hagan,  3  How.  212.  224,  225, 
held  that  the  court  would  not,  in  one  11  L.  Ed.  565;  De  Lima  v.  Bidwell,  182  U. 
breath,  declare  such  provisions  to  be  void,  S.  1,  197,  45  L.  Ed.  1041. 
and.  at  the  same  time,  accept  and  ratifv  30.  Same. — Strader  v.  Qraham.  10  How. 
them  by  compelling  the  registrars  to  add  82.  96.  13  L.  Ed.  337.  See,  also,  post, 
the  complainant's  name  to  the  lists  in  ac-  "Limitations  upon  the  Power  of  Con- 
cordance therewith,  since  if  said  pro-  gress;  Operation  of  the  Constitution 
visions  were  unconstitutional  and  void,  within  the  Territories,"  VT.  D,  2,  c,  (3), 
as  alleged,  they  could  not  be  validated  by  (cc),    (bbb),    (cccc),   (bbbbb). 
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(2)  Supremacy  of  Federal  ConstituHom,  Laws  and  Treaties  in  Case  of  Con- 
flict ivith  Reserved  Pozvers  of  the  State. — See  post,  "Supremacy  in  Case  of 
Conflict  between  State  and  Federal  Powers,"  \'"I,  D,  3,  c,   (6)    (b),   (hh). 

d.  Limitations  upon  the  Supremacy  of  the  Federal  Constitution,  Treaties  and 
Laws — (1)  Generally  of  the  Constitution  and  Laws. — The  constitution  is  the 
supreme  law  of  the  land  upon  all  subjects  upon  which  it  speaks.  It  is  the  sov- 
ereign will  of  the  whole  people.  Whatever  this  sovereign  will  enjoins  or  for- 
bids must  necessarily  be  supreme,  and  must  counteract  the  subordinate  legisla- 
tive will  of  the  United  States,  and  of  the  states.  But  on  subjects,  in  relation  to 
which  the  sovereign  will  is  not  declared,  or  fairly  and  necessarily  implied,  the 
constitution  cannot,  with  any  semblance  of  truth,  be  said  to  be  the  supreme  law. 
It  could  not  be  said  that  the  constitution  of  the  United  States  is  the  supreme  law 
of  any  state  in  relation  to  the  solemnities  requisite  for  conveying  real  estate,  or 
the  responsibilities  or  obligations  consequent  upon  the  use  of  certain  words  in 
such  conveyance.  The  constitution  contains  no  law,  no  declaration  of  the  sov- 
ereign will,  upon  these  subjects;  and  cannot,  in  the  nature  of  things,  in  relation 
to  thern,  be  the  supreme  law.-^^  And  so  it  is  with  respect  to  the  laws  of  the 
United  States.  In  order  to  be  binding,  they  must  be  within  the  legitimate  powers 
vested  by  the  constitution.  Any  legislation  by  congress  beyond  the  limits  of  the 
powers  delegated  by  the  constitution  would  be  trespassing  upon  the  reserved 
rights  of  the  states  or  of  the  people,  and  would  not  be  the  supreme  law  of  the 
land,  but  null  and  void,  and  it  would  be  the  duty  of  the  courts  to  declare  it  so.^^ 

Temporary  Supremacy  Pending  Determination  of  Constitutional  Ques- 
tion.— Whenever  any  conflict  arises  between  the  enactments  of  the  two  sov- 
ereignties, or  in  the  enforcement  of  their  asserted  authorities,  those  of  the  na- 
tional government  have  supremacy  until  the  validity  of  the  different  enactments 
and  authorities  are  determined  by  the  tribunals  of  the  United  States.-^-^ 

(2)  Limitation's  upon  Treaties  as  the  Supreme  Laiv — Ca)  Generally. — Trea- 
ties made  under  the  authority  of  the  United  States,  in  order  to  be  binding  upon 
the  people  and  upon  the  states,  must  be  made  within  the  scope  of  the  legitimate 
powers  vested  by  the  constitution,  for  there  can  be  no  "authority  of  the  United 
States  save  what  is  derived  mediately  or  immediately,  and  regularly  and  legiti- 
m.ately,  from  the  constitution.  In  short,  the  federal  government  cannot  add  to 
its  constitutional  powers  by  treaty  or  compact;  and  a  treaty,  no  more  than  an 

31.  Limitations  upon  the  constitution  constitution,  shall  be  the  supreme  law  of 
and  laws  as  the  supreme  law. — Ogden  v.  the  land.  It  is  not  every  act  of  congress, 
Saunders,  12  Wheat.  213,  325,  326._  6  L-  however,  that  is  to  be  regarded  as  the  su- 
Ed.  606.  Accord,  New  York  v.  Miln,  11  preme  law  of  the  land,  or  as  binding  upon 
Pet.  102,  9  L.  Ed.  648;  License  Cases.  5  the  judges  in  the  various  states.  This 
How.  504,  613,  12  L.  Ed.  256;  Passenger  character  and  this  force  belong  only  to 
Cases,  7  How.  283,  397,  399.  12  L.  Ed.  such  acts  of  congress  as  are  "made  in 
702;  Ableman  z\  Booth,  21  How.  506,  16  pursuance  of  the  constitution."  Hepburn 
L.  Ed.  169;  Hepburn  v.  Griswold.  8  Wall.  v.  Griswold.  8  Wall.  603,  611,  19  L.  Ed. 
603,  611,  19  L.  Ed.  513;  Broderick  v.  Ma-  513,  followed  in  Broderick  v.  Magraw,  8 
graw.  8  Wall.  639,  19  L.   Ed.  531;  Tarble'e  Wall.    639.   19   L.    Ed.   531. 

Case,  13  Wall.  397.  406,  20  L.  Ed.  .597;  Gor-  "it    does    not    follow,    as    is    often    said, 

don    V    United    States,    117    U.    S.,    appx.,  ^jth  little  accuracy,  that,  when  a  state  law 

69",   7f^5.  shall  conflict  with  an  act  of  congress,  the 

32.  Same.— New  York  v.  Miln,  11  Pet.  former  must  yield.  On  the  contrary,  ex- 
102,  9  L.  Ed.  648;  License  Cases,  5 'How.  ^ept  in  certain  cases  named  in  the  federal 
504,  588,  613.  12  L.  Ed.  256;  Passenger  constitution,  this  is  never  correct  when 
Cases.  7  How.  283,  397,  399,  12  L.  Ed.  the  act  of  the  state  is  strictly  within  its 
702;  Ableman  v.  Booth,  21  How.  506,  16  powers."  (Opinion  of  McLean,  J.)  Pas- 
L.  Ed.  169;  Hepburn  v.  Griswold,  8  Wall.  senger  Cases,  7  How.  283.  397,  12  L.  Ed. 
603,  611,  19  L.  Ed.  513;  Broderick  v.  Ma-  702.  Accord,  New  York  v.  Miln,  11  Pet. 
graw,  8  Wall.  639.  19  L.  Ed.   531;  Tarble's  io2    9   L    Ed    648 


Case,    13    Wall.    397,    406,    20    L.    Ed.    597 
Gordon  v.  United  States,  117  U.  S.,  appx. 


33.    Temporary  supremacy  pending  set- 
tlement  of    conflicting   state    and    federal 


697.   705.  ,u   .   .u  powers.— Ableman  v.   Booth,  21  How.  506. 

The  constitution  declares  that  the  con-  ^^    ^     ^^     ^^^       Tarble's    Case,    13    Wall, 

stitution  and  treaties   and  the  laws  of  the  gg  ^^  j^    ^^    59^ 

United    States   made   in    pursuance    of   the  ' 
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ordinary  act  of  congress,  cannot  cede  away  or  infringe  upon  the  rights  reserved 
to  the  states  or  to  the  people.^^ 

Altera'uion  of  State  Boundaries  by  Treaty.— See  post,  "To  Settle  Bound- 
aries," VI,  D,  2,  c,  (2). 

(b)  Supremacy  over  Acts  of  Congress.— By  the  constitution  a  treaty  is  placed 
on  the  same  footing  and  made  of  like  obligation  with  an  act  of  legislation.  Both 
are  declared  by  that  instrument  to  be  the  supreme  law  of  the  land,  and  no  supe- 
rior efficacy  is  given  to  either  over  the  other.  When  the  two  relate  to  the  same 
subject,  the  courts  will  always  endeavor  to  construe  them  so  as  to  give  effect  to 
both,  if  that  can  be  done  without  violating  the  language  of  either;  but  if  the  two 
are  inconsistent  the  one  last  in  date  will  control  the  other.  No  paramount  author- 
ity is  given  to  one  over  the  other.^'^     There  is  nothing  in  a  treaty  which  makes  it 


34.  Limitations  upon  treaties  as  the 
supreme  law. — Pollard  v.  Hagan,  ?>  How. 
212,  11  L.  Ed.  565;  License  Cases,  5  How. 
504.  613,  12  L.  Ed.  256;  Scott  V.  Sandford 
(opinion  of  Campbell.  J.),  19  How.  393, 
509,  15  L.  Ed.  691;  Fort  Leavenworth  R. 
Co.  V.  Lowe,  114  U.  S.  525,  541,  29  L.  Ed. 
264;  Geofroy  v.  Riggs,  133  U.  S.  258,  33 
L.    Ed.    642. 

The  treaty  power,  as  expressed  in  the 
constitution,  is  in  terms  unlimited  except 
by  those  restraints  which  are  found  in  that 
instrument  against  the  action  of  the  gov- 
ernment or  of  its  departments,  and  those 
arising  from  the  nature  of  the  govern- 
ment itself,  and  of  that  of  the  states.  It 
would  not  be  contended  that  it  extends 
so  far  as  to  authorize  what  the  constitu- 
tion forbids,  or  a  change  in  the  character 
of  the  government  or  in  that  of  one  of  the 
states,  or  a  cession  of  any  portion  of  the 
territory  of  the  latter,  without  its  consent. 
Fort  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  525,  541,  29  L.  Ed.  264.  But  with 
these  exceptions,  it  is  not  perceived  that 
there  is  any  limit  to  the  questions  which 
can  be  adjusted  touching  any  matter  which 
is  properly  the  subject  of  negotiation  with 
a  foreign  country.  Ware  v.  Hylton,  3 
Dall.  199,  1  L.  Ed.  568;  Chirac  v.  Chirac, 
2  Wheat.  259.  4  L.  Ed.  234;  Hauenstein  v. 
Lynham,  100  U.  S.  483,  25  L.  Ed.  628; 
Geofroy  v.  Riggs.  133  U.  S.  258,  33  L.  Ed. 
642. 

"When  the  questions  that  came  to  the 
surface  upon  the  acquisition  of  Louisiana 
were  presented  to  the  mind  of  Jefiferson 
he  wrote:  'I  had  rather  ask  an  enlarge- 
ment of  power  from  the  nation  where  it 
is  found  necessary,  than  to  assume  it  by 
a  construction  which  would  make  our 
power  boundless.  Our  peculiar  security 
is  in  the  possession  of  a  written  constitu- 
tion. Let  us  not  make  it  blank  paper  by 
construction.  I  say  the  same  as  to  the 
opinion  of  those  who  consider  the  grant 
of  the  treaty-making  power  as  boundless. 
If  it  is.  then  we  have  no  constitution.  If 
it  has  bounds,  they  can  be  no  others  than 
the  definitions  of  the  powers  which  that 
instrument  gives.  It  specifies  and  deline- 
ates the  operatJons  permitted  to  the  fed- 
eral government,  and  gives  the  powers 
necessary  to  carry  them  into  execution.'  " 
(Opinion  of  Campbell,  J.)  Scott  v.  Sand- 
4  U  S  Enc— 5 


ford,  19   How.  393,  512,  15  L.  Ed.   691. 

35.  Treaty  not  supreme  over  act  of. 
congress. — Foster  v.  Neilson,  2  Pet.  253 
314,  7  L.  Ed.  415;  The  Cherokee  Tobacco, 
11  Wall.  616.  621,  20  L.  Ed.  227;  Chew 
Heong  V.  United  States,  112  U.  S.  536, 
539,  559,  28  L.  Ed.  770;  Head  Money 
Cases,  112  U.  S.  580,  599,  28  L.  Ed.  798; 
Whitney  v.  Robertson,  124  U.  S.  190,  195, 
31  L.  Ed.  386;  Botiller  v.  Dominguez, 
130  U.  S.  238,  247,  32  L.  Ed.  926;  The 
Chinese  Exclusion  Case,  130  U.  S.  581. 
600.  32  L.  Ed.  1068;  Horner  v.  United 
States,  143  U.  S.  570,  578,  36  L.  Ed.  266; 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  468,  37  L.  Ed.  509;  Fong  Yue  Ting 
T'.  United  States,  149  U.  S.  698,  720.  37  L. 
Ed.  905;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538.  549,  39  L.  Ed.  1082,  Thomas 
V.  Gay,  169  U.  S.  264,  271,  42  L.  Ed.  740; 
Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  483,  484,  43  L.  Ed.  1041 ;  La  Abra  Silver 
Min.  Co.  V.  United  States.  175  U.  S.  423, 
460,  44  L.  Ed.  223;  De  Lima  v.  Bidwell, 
182  U.  S.  1,  195.  45  L.  Ed.  1041;  United 
States  V.  Lee  Yen  Tai,  185  U.  S.  213,  221. 
46  L.  Ed.  878;  Hijo  v.  United  States,  194 
U.    S.    315,   324,    48    L.    Ed.    994. 

No  distinction  is  made  by  the  constitu- 
tion as  to  the  question  of  supremacy  be- 
tween laws  and  treaties,  except  that  both 
are  controlled  by  the  constitution.  Each 
of  them  is  the  supreme  law  of  the  land. 
DeLima  v.  Bidwell,  182  U.  S.  1.  195,  45  L. 
Ed.   1041. 

Congress  by  legislation,  and  so  far  as 
the  people  and  authorities  of  the  United 
States  are  concerned,  can  abrogate  a 
treaty  made  between  this  country  and  an- 
other country  which  has  been  negotiated 
by  the  President  and  approved  bv  the 
senate.      Head    Monev    C^ses,    112    U.    S. 

580,  599,  28  L.  Ed.  798;  Whitney  V.  Rob- 
e'-tson.  124  U.  S.  190,  194,  31  L.  Ed.  386; 
The   Chinese   Exclusion    Case,    130    U.    S- 

581,  600,  32  L.  Ed.  1068;  Fong  Yue  Ting 
V.  United  States.  149  U.  S.  698,  721,  37  L. 
Ed.  905;  La  Abra  Silver  Min.  Co.  v. 
United  States,  175  U.  S.  423,  460,  44  L. 
Ed.   223. 

So  far  as  an  act  of  congress  conflicts 
with  a  treaty  between  the  United  States 
and  a  foreign  government,  the  courts  of 
this  country  are  bound  to  follow  the 
statute.     Botiller  v.  Dominguez,  130  U.  S. 
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irrepealable  or  unchangeable.  The  constitution  gives  it  no  superiority  over  an 
act  of  congress  in  this  respect,  which  may  be  repealed  or  modified  by  an  act  of 
a  later  date.  Nor  is  there  anything  in  its  essential  character,  or  in  the  branches 
of  the  government  by  which  the  treaty  is  made,  which  gives  it  this  superior 
sanctity.  A  treaty  is  made  by  the  president  and  the  senate.  Statutes  are  made 
by  the  president,  the  senate  and  the  house  of  representatives.  The  addition  of 
the  latter  body  to  the  other  two  in  making  a  law  certainly  does  not  render  it 
less  entitled  to  respect  in  the  matter  of  its  repeal  or  modification  than  a  tr-eaty 
made  by  the  other  two.  If  there  be  any  difference  in  this  regard,  it  would  seem 
to  be  in  favor  of  an  act  in  which  all  three  of  the  bodies  participate.  And  such 
is,  in  fact,  the  case  in  a  declaration  of  war,  which  must  be  made  by  congress, 
and  which,  when  made,  usually  suspends  or  destroys  existing  treaties  between 
the  nations  thus  at  war.^^^ 

If  the  country  with  which  the  treaty  is  made  is  dissatisfied  with  the 
action  of  the  legislative  department,  it  may  present  its  complaint  to  the  execu- 
tive head  of  the  government,  and  take  such  other  measures  as  it  may  deem  es- 
sential for  the  protection  of  its  interests.  The  courts  can  afford  no  redress. 
Whether  the  complaining  nation  has  just  cause  of  complaint  or  whether  our 
country  was  justified  in  its  legislation  are  not  matters  for  judicial  cognizance.^^ 

Vested  Rights  under  Treaties. — See  post,  "Vested  Rights  under  Treaties," 
VIII,  A,  5. 

Construction;  Reconciliation  Where  Possible. — "Nevertheless,  the  pur- 
pose by  statute  to  abrogate  a  treaty  or  any  designated  part  of  a  treaty,  or  the 
purpose  by  treaty  to  supersede  the  whole  or  a  part  of  an  act  of  congress,  must 
not  be  lightly  assumed,  but  must  appear  clearly  and  distinctly  from  the  words 
used  in  the  statute  or  in  the  treaty."38  "j^  is  the  duty  of  the  courts  not  to  con- 
strue an  act  of  congress  as  modifying  or  annulling  a  treaty  made  with  another 
nation,  unless  its  words  clearly  and  plainly  point  to  such  a  construction. "^^ 


238,  247,  32  L-  Ed.  926;  The  Cherokee  To- 
bacco. 11  Wall.  616,  20  L.  Ed.  227;  Head 
Money  Cases,  112  U.  S.  580,  597,  28  L. 
Ed.   798. 

If  the  treaty  operates  by  its  own  force, 
and  relates  to  a  subject  within  the  power 
of  congress,  it  can  be  deemed  in  that  par- 
ticular only  the  equivalent  of  a  legisla- 
tive act,  to  be  repealed  or  modified  at  the 
pleasure  of  congress.  In  either  case  the 
last  expression  of  the  sovereign  will  must 
control.  So  far  as  a  treaty  made  by  the 
United  States  with  any  foreign  nation 
can  become  the  subject  of  judicial  cog- 
nizance in  the  courts  of  this  country,  it 
is  subject  to  such  acts  as  congress  may 
pass  for  its  enforcement,  modification  or 
repeal.  Foster  v.  Neilson,  2  Pet.  253,  314, 
7  L.  Ed.  415;  Head  Money  Cases,  112  U. 
S.  580  599,  28  L-  Ed.  798;  Whitney  V. 
Robertson.  124  U.  S.  190.  195,  31  L.  Ed. 
386;  The  Chinese  Exclusion  Case,  130  U. 
S.  581,  600,  32  L.  Ed.  1068;  United  States 
V.  Old  Settlers,  148  U.  S.  427,  468,  37  L. 
Ed.  509;  Fong  Yue  Ting  v.  United  States, 
149   U.    S.   698,    720.   37   L.    Ed.   905. 

The  act  excluding  Chinese  laborers 
from  the  United  States  was  a  constitu- 
tional exercise  of  legislative  power,  and  so 
far  as  it  conflicted  with  existing  treaties 
between  the  United  States  and  China,  it 
operated  to  that  extent  to  abrogate  them 
as  part  of  the  municipal  law  of  the  United 
States.  Wong  Wing  v.  United  States,  163 
U.   S.   228,   230,   41   L.    Ed.   140.     See,   also, 


post,    "Vested     Rights      under      Treaties," 
VIII,  A,  5. 

In  Foster  v.  Neilson,  2  Pet.  253,  314.  7 
L.  Ed.  415,  Chief  Justice  Marshall,  de- 
livering the  opinion  of  the  court,  in  speak- 
ing of  the  eighth  article  of  the  treaty  be- 
tween the  United  States  and  Spain  of 
February  22,  1829,  says:  "The  article  un- 
der consideration  does  not  declare  that 
all  the  grants  made  by  his  Catholic  maj- 
esty, before  the  24th  of  January,  1818, 
shall  be  valid  to  the  same  extent  as  if  the 
ceded  territories  had  remained  under  his 
dominion.  It  does  not  say,  that  those 
grants  are  hereby  confirmed.  Had  such 
been  its  language,  it  would  have  acted 
directly  on  the  subject,  and  would  have 
repealed  those  acts  of  congress  '  which 
were  repugnant  to  it;  but  its  language  is, 
that  those  grants  shall  be  ratified  and  con- 
firmed to  the  persons   in  possession,   etc." 

36.  Treaty  subject  to  change  or  repeal. 
—Head  Money  Cases,  112  U.  S.  580,  599, 
28   L.    Ed.   798. 

37.  Remedy  of  dissatisfied  party  upon 
abrogation  of  treaty. — Whitney  v.  Rob- 
ertson,   124   U.    S.    190,    194,   31    L.    Ed.   386. 

38.  Construction;  statute  and  treaty  to 
be  reconciled  if  possible. — United  States 
7'.  Lee  Yen  Tai,  185  U.  S..213,  221,  46  L. 
Ed.    878. 

39.  Same. — Lem  Moon  Sing  v.  United 
States  158  U.  S.  53S.  549.  39  L.  Ed.  1082. 
See  the  titles  STATUTES;  TREATIES. 
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e.  Duty  of  Courts  to  Uphold  and  Maintain  the  Supremacy  of  the  Federal 
Constitution,  Treaties  and  Lazvs. — It  is  the  duty  of  all  the  courts,  state  as  well 
as  federal,  to  preserve  the  supremacy  of  the  federal  constitution,  the  laws  of 
congress  enacted  ^pursuant  thereto,  and  treaties  made  under  the  authority  of  the 
United  States.  Ihis  follows  from  the  language  contained  in  the  sixth  article 
which  article,  after  declaring  the  supremacy  of  the  constitution,  laws  and  trea- 
ties, provides  that  "the  judges  in  every  state  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  state  to  the  contrary  notwithstand'ino-  '''^" 

Presumption  as  to  Action  of  State  Courts.— Since  it  is  the  duty  of  the 
state  courts,  equally  with  the  courts  of  the  Union,  to  recognize  and  uphold  the 
federal  constitution,  laws  and  treaties  as  the  supreme  law^  of  the  land,  the  pre- 
sumption obtains  in  every  case,  in  the  first  instance  that  they  will  protect  and 
enforce  every  right  granted  or  secured  thereby.^^ 


40.  Duty  of  courts  to  uphold  supremacy 
of  constitution;  laws,  and  treaties. — Mar- 
tin v.  Hunter,  1  Wheat.  304,  340,  4  L.  Ed. 
97;  Worcester  v.  Georg-ia,  6  Pet.  515,  572, 
8  L.  Ed.  483;  Amis  v.  Smith,  16  Pet.  303. 
314,  10  L.  Ed.  973;  Chicago,  etc..  R.  Co.  v. 
Wiggins  Ferry  Co.,  108  U.  S.  18,  27  L. 
Ed.  636;  Robb  v.  Connolly,  111  U.  S.  624, 
637,  28  L.  Ed.  542;  Ex  parte  Royall,  117 
U.  S.  241,  248,  29  L.  Ed.  868;  Cook  v. 
Hart.  146  U.  S.  183,  195.  36  L.  Ed.  934; 
New  Orleans  v.  Benjamin,  153  U.  S.  411, 
424.  38  E.  Ed.  764;  New  York  v.  Eno,  155 
U.  S.  89.  98.  39  L.  Ed.  80;  Pearce  v.  Texas, 
155  U.  S.  311,  314,  39  L.  Ed.  164;  Gibson 
V.  Mississippi,  162  U.  S.  565.  586.  40  L. 
Ed.  1075;  Smyth  v.  Ames.  169  U.  S.  466, 
527,   528,  42   L.    Ed.  819. 

While  the  supreme  court  of  the  United 
States  conforms  its  decisions  to  those  of 
the  state  courts,  on  all  questions  arising 
under  the  statutes  and  constitution  of  the 
respective  states,  they  are  bound  to  re- 
vise and  correct  those  decisions,  if  they 
annul  either  the  constitution  of  the  United 
States  or  the  laws  made  under  it.  (Opin- 
ion of  McLean,  J.)  Worcester  v.  Georgia, 
6  Pet.  515,  572,  8  L.  Ed.  483. 

It  is  the  duty  of  the  supreme  covirt  to 
preserve  the  supremacy  of  the  laws  of 
the  United  States,  which  they  cannot  do 
without  disregarding  all  state  laws  and 
state  decisions  which  conflict  with  the 
laws  of  the  United  States.  Amis  v.  Smith, 
16  Pet.  303,  314.  10  L.  Ed.  973. 

"Upon  the  state  courts,  equally  with 
the  courts  of  the  Union,  rests  the  obliga- 
tion to  guard,  enforce,  and  protect  every 
right  granted  or  secured  by  the  constitu- 
tion of  the  United  States  and  the  laws 
made  in  pursuance  thereof,  whenever 
those  rights  are  involved  in  any  suit  or 
proceeding  before  them;  for  the  judges 
of  the  state  courts  are  reauired  to  take  an 
oath  to  support  that  constitution,  and  they 
are  bound  by  it  and  the  laws  of  the  United 
States  made  in  pursuance  thereof,  and  all 
treaties  made  under  their  authority,  as  the 
supreme  law  of  the  land,  'anything  in  the 
constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.'  "  Robb  v. 
Connolly.  Ill  U.  S.  624,  637.  28  L.  Ed. 
542;  Ex  parte  Royall,  117  U.  S.  241,  248, 
29  L.  Ed.  868.     Accord:   Ex  parte  Reggel, 


"-^.„U-  S.  642,  29  L.  Ed.  250;  Roberts  v. 
Reilly,  116  U.  S.  80,  29  L.  Ed.  544;  Cook  V 
Hart,  146  U.  S.  183,  36  L.  Ed.  934;  Pearce 
7'.  Texas,  155  U.  S.  311.  39  L.  Ed.  164; 
Whitten  v.  Tomlinson.  160  U  S  "31  '^45 
40  L.  Ed.  406;  Baker  z/.  Grice,  169  U~  S' 
284,  291,  42  L.  Ed.  748;  Smyth  r.  \mes 
169  U.  S.  466,  527,  528,  42  L.  Ed.  819;  Fitts 
V.  McGhee,  172  U.  S.  516.  532,  43  L  Ed 
535;  Davis  v.  Burke,  179  U.  S.  399.  402,  45 
L.  Ed.  249;  Minnesota  v.  Brundage  'l80 
U.  S.  499,  503,  45  L.  Ed.  639;  Rogers  v 
Peck,  199  U.  S.  425,  50  L.  Ed.  256;  Petti- 
bone  V.  Nichols,  203  U.  S.  192,  51 'l.  Ed. 
148;  Moyer  v.  Nichols,  203  U  S  221  51 
L.   Ed.   160. 

It  is  the  duty  of  the  state  court,  when 
the  question  of  the  validity  of  a  state 
statute  is  necessarily  involved,  as  being 
in  alleged  violation  of  any  provision  of  the 
federal  constitution,  to  decide  that  ques- 
tion and  to  hold  the  law  void  if  it  violate 
that  instrument.  Baker  v.  Grice,  169  U 
S.  284.  291.  42   L.  Ed.  748. 

This _  obligation  is  imperative  upon  the 
state  judges  in  their  official,  and  not 
merely  in  their  private  capacities.  (Opin- 
ion of  Story.  J.)  Martin  v.  Hunter,  1 
Wheat.  304,  340,  4  L.  Ed.  97. 

41.  Presum_ption  that  state  courts  will 
uphold  constitution,  laws  and  treaties.— 
Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co., 
108  U.  S.  18.  27  L.  Ed.  636;  Robb  v.  Con- 
nolly, 111  U.  S.  624,  637,  28  L.  Ed.  542; 
Ex  parte  Royall,  117  U.  S.  241,  251,  252, 
29  L.  Ed.  8€8;  Cook  v.  Hart,  146  U.  S. 
183.  195,  36  L.  Ed.  934;  New  Orleans  v. 
Benjamin,  153  U.  S.  411,  424.  38  L.  Ed. 
764;  New  York  v.  Eno,  155  U.  S.  89,  98, 
39  L.  Ed.  80;  Pearce  v.  Texas,  155  U.  S. 
311,  314,  39  L.  Ed.  164;  Minnesota  v.  Brun- 
dage. 180  U.  S.  499,  503,  45  L.  Ed.  639; 
Pettibone  v.  Nichols.  203  U.  S.  192.  51  L. 
Ed.  148;  Mover  v.  Nichols,  203  U.  S.  221, 
51  L.   Ed.  160. 

If  the  freedom  of  a  person  properly 
convicted  of  murder  and  sentenced  to 
death  is  improperly  restricted  in  violation 
of  any  provision  of  the  federal  constitu- 
tion it  is  to  be  presumed  that  the  state  aa- 
thorities  will  afford  the  necessary  relief. 
Roq-ers  V.  Peck,  199  U.  S.  425,  50  L.  Ed. 
256. 

"The    recognition,   therefore,   of   the   au- 
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Duty  to  Prevent  Evasions  by  Change  of  Form,  etc. — Constitutional  pro- 
visions cannot  be  evaded  by  a  mere  varying  of  the  form  of  the  obnoxious  or  pro- 
hibited thing.  It  is  the  substance  and  not  the  form  which  controls,  and  it  matters 
not  what  form  the  attempt  to  deny  constitutional  right  may  take.  It  is  vain  and 
ineffectual  and  must  be  so  declared  by  the  courts.-* ^ 

Duty  to  Uphold  the  Constitution  May  Require  Court  to  Limit  the  Doc- 
trine of  Stare  Decisis. — Manifestly,  as  the  federal  supreme  court  is  clothed 
with  the  power,  and  entrusted  with  the  duty,  to  maintain  the  fundamental  law 
of  the  constitution,  the  discharge  of  that  duty  requires  it  not  to  extend  xny  de- 
cision upon  a  constitutional  question  if  it  is  convinced  that  error  in  principle  might 
supervene.-*^ 

3.  State  Constitutions  as  the  Supreme  Law. — The  act  of  a  state  constitu- 
tional convention  is  the  supreme  law  of  the  state;  an  act  of  the  legislature  is  a 
law  subordinate ;  both,  however,  are  laws  of  the  state,  of  binding  authority,  un- 
less repugnant  to  that  law  which  the  state  has,  by  its  own  voluntary  act,  in  the 
plenitude  of  its  sovereignty  made  paramount  to  both,  and  declared  that  its 
judges,   "shall   be  bound   thereby,"   anything   to  the  contrary  notwithstanding.^^ 


thority  of  a  state  court,  or  one  of  its 
judges,  upon  writ  of  habeas  corpus,  to 
pass  upon  the  legality  of  the  imprison- 
ment, within  the  territory  of  that  state, 
of  a  person  held  in  custody — otherwise 
than  under  the  judgment  or  orders  of  the 
jodicial  tribunals  of  the  United  States,  or 
by  the  order  of  a  commissioner  of  a  cir- 
cuit court,  or  by  officers  of  the  United 
States  acting  under  their  laws — cannot  be 
denied  merely  because  the  proceedings 
involve  the  determination  of  rights,  priv- 
ileges, or  immunities  derived  from  the  na- 
tion, or  require  a  construction  of  the  con- 
stitution and  laws  of  the  United  States." 
Robb  V.  Connolly,  111  U.  S.  624,  637,  28 
L  Ed  542.  See,  also,  the  cases  above 
cited  And  see  the  title  HABEAS  COR- 
PUS. ^   ^    ^ 

42.  Constitution  not  to  be  evaded  by 
mere  change  of  form. — Brown  v.  Mary- 
land, 12  Wheat.  419,  444,  6  L.  Ed.  678;  Pol- 
lock V.  Farmers'  Loan.  etc..  Co.,  157  U.  S. 
429.  581.  39  L.  Ed.  759;  In  re  Debs,  158  U. 
S.  564,  594.  39  L.  Ed.  1092. 

"We  fully  agree  with  counsel  that  'it 
matters  not  what  form  the  attempt  to  deny 
constitutional  right  may  take.  It  is  vain 
and  ineffectual,  and  must  be  so  declared 
by  the  courts,'  and  we  reaffirm  the  decla- 
ration made  for  the  court  by  Mr.  Justice 
Bradley  in  Boyd  v.  United  States.  116  U. 
S.  616,  635,  29  L.  Ed.  746,  that  'it  is  the 
duty  of  courts  to  be  watchful  for  the  con- 
stitutional rights  of  the  citizen,  and  against 
any  stealthy  encroachments  thereon. 
Their  motto  should  be  obsta  principiis.'  " 
In  re  Debs.  158  U.  S.  564.  594,  39  L.  Ed. 
1092. 

"If  it  be  true  that  by  varying  the  form 
the  substance  may  be  changed,  it  is  not 
easy  to  see  that  anything  would  remain 
of  the  limitations  of  the  constitution,  or 
of  the  rule  of  taxation  and  representation, 
so  carefully  recognized  and  guarded  in 
favor  of  the  citizens  of  each  state.  But 
constitutional  provisions  cannot  be  thus 
evaded.  It  is  the  substance  and  not  the 
form   which   controls,   as   has   indeed   been 


established  by  repeated  decisions  of  this 
court.  Thus  in  Brown  v.  Maryland,  12 
Wheat.  419,  444,  6  L.  Ed.  678,  it  was  held 
that  the  tax  on  the  occupation  of  an  im- 
porter was  the  same  as  a  tax  on  imports 
and  therefore  void.  And  Chief  Justice 
Marshall  said:  'It  is  impossible  to  con- 
ceal from  ourselves  that  this  is  varying  the 
form,  without  varying  the  substance.  It 
is  treating  a  prohibition  which  is  general 
as  if  it  were  confined  to  a  particular  mode 
of  doing  the  forbidden  thing.  All  must 
perceive  that  a  tax  on  the  sale  of  an  ar- 
ticle, imported  only  for  sale,  is  a  tax  on 
the  article  itself.'  "  Pollock  v.  Farmers' 
Loan,  etc.,  Co.,  157  U.  S.  429,  581,  39  L. 
Ed.  759. 

"In  Weston  v.  Charleston,  2  Pet.  449,  7 
L.  Ed.  481,  it  was  held  that  a  tax  on.  the 
income  of  United  States  securities  was  a 
tax  on  the  securities  themselves,  and 
equally  inadmissible."  Cited  in  Pollock 
V.  Farmers'  Loan,  etc..  Co.,  157  U.  S.  429, 
581,  39   L.  Ed.  759. 

This  doctrine  has  been  often  applied  to 
statutes  enacted  for  the  purpose  of  evad- 
ing constitutional  provisions  and  limita- 
tions with  respect  to  taxation.  Dobbins 
7'.  Commissioners  of  Erie  Countv,  16  Pet. 
435,  10  L.  Ed.  1022;  Almy  v.  California, 
24  How.  169.  16  L.  Ed.  644;  Railroad  Co. 
V.  Tackson,  7  Wall.  262,  19  L.  Ed.  88;  Cook 
V.  "Pennsvlvania,  97  U.  S.  566,  24  L.  Ed. 
1015;  Philadelphia,  etc..  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  Ed. 
1200;  Leloup  v.  Mob'ile.  127  U.  S.  640,  32 
L  Ed.  311;  Postal  Tel.  Cable  Co.  v. 
Adams.  155  U.  S.  688.  698,  39  L.  Ed.  311; 
Pollock  V.  Farmers'  Loan,  etc.,  Co.,  157 
U.   S.  429,  5S1.  582,  39  L.   Ed.  759. 

43.  May  require  court  to  limit  doctrine 
of  stare  decisis.— Pollock  v.  Farmers' 
Loan,  etc.,  Co.,  157  U.  S.  429,  576.  39  L. 
Ed.  759. 

44.  State  constitutions  as  the  supreme 
law.— Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  583d,  9  L.  Ed.  773, 
opinion   of  Baldwin,  J. 
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Whatever  the  people  of  a  state,  framing  their  organic  act,  have  declared  to  be 
the  limits  of  legislative  power,  and  the  mode  in  which  that  power  shall  be  exer- 
cised, must  always  be  recognized  by  the  courts,  state  and  national,  as  obligatory. ■'^ 
C.  Territorial  Operation  of  the  Constitution — 1.  In  the  United  States 
Generally. — See  ante,  "The  Federal  Constitution,  Laws  and  Treaties,"  VI,  B, 
2,  et  seq. 

2.  In  the  Territories. — See  post,  "Status  of  Acquired  Territory  as  Foreign 
or  Domestic,"  VI,  D,  2,  c,  (3),  (b).  ct  seq.;  "Usage  as  to  Conquered  or  Ceded 
Territory,"  VI,  D,  2,  c,  (3),  (cj,  (bb),  ct  seq.;  "Generally,"  VI,  D,  2,  c,  (3), 
(c),  (cc),  (bbb).^  (aaaa)  ;  "Generally,"  VI,  D,  2,  c,  (3),  (c),  (cc),  (bbb), 
(cccc),  (aaaaa)  ;  "Limitations  upon  the  Power  of  Congress;  Operation  of  the 
Constitution  within  the  Territories,"  VI,  D,  2,  c,  {i),  (cc),  (bbb),  (cccc), 
(bbbbb). 

3.  In  the  District  of  Columbia  and  Places  under  Exclusive  Feder.\l 
Control. — Congress  in  the  government  of  the  District  of  Columbia  has  plenary 
power,  save  as  controlled  by  the  provisions  of  the  constitution.^^  There  is  nothing 
in  the  history  of  the  constitution  or  of  the  original  amendments,  however,  to 
justify  the  assertion  that  the  people  of  the  District  of  Columbia  may  be  lawfully 
deprived  of  the  benefit  of  any  of  the  constitutional  guaranties  of  life,  liberty 
and  property.''"  The  mere  cession  of  the  District  of  Columbia  to  the  federal 
government  relinquished  the  autliority  of  the  states,  but  it  did  not  take  it  out  of 
the  United  States  or  from  under  the  aegis  of  the  constitution.  The  district  still 
remains  a  part  of  the  United  Slates,  protected  by  the  constitution. ■'^  The  consti- 
tution having  once  attached  thereto,  its  operation  within  the  district  is  irrevo- 
cable.4  9 


45.  Same. — Stearns  v.  Minnesota,  179 
U.  S.  223,  241.  45  L.  Ed.  162. 

"What  are  legislatures?  Creatures 
of  the  constitution;  they  owe  their  exist 
ence  to  the  constitution;  they  derive  their 
powers  from  the  constitution;  it  is  their 
commission;  and  therefore,  all  their  acts 
must  be  conformable  to  it,  or  else  they 
will  be  void."  Vanhorne  z'.  Dorrauce,  2 
Dall.  304,  308,  1   L.  Ed.  391. 

A  state  constitution  being  the  supreme 
law  of  the  state,  a  limitation  therein  upon 
the  power  of  municipal  corporations  to 
incur  debts,  is  binding  upon  tlie  legisla- 
ture, and  it  cannot  dispense  therewith 
either  directly  or  indirectly.  Buchanan  v. 
Litchfield.  102  U.  S.  278,  287,  288.  26  L 
Ed.  138;  Dixon  County  v.  Field,  111  U 
S.  83,  89,  28  L.  Ed.  360;  Lake  County  v 
Rollins.  130  U.  S.  662,  32  L  Edf  1060; 
Lake  County  v.  Graham,  130  U.  S  674, 
684,  32  L.  Ed.  1065;  Doon  Township  v. 
Cummins,  142  U.  S.  366.  371.  35  L.  Ed. 
1044;  Litchfield  v.  Ballou,  114  U.  S.  190, 
192,   193,  29   L   Ed.  132. 

Corporate  privileges  conferred  by  a 
state  constitution  are  not  revocable  by  the 
legislature,  even  though  the  business 
which  the  compnny  is  thereby  authori7ed 
to  conduct  is  within  the  police  power  of 
the  state;  as,  for  example,  where  charter 
privileges  of  conducting  a  lottery  are  re- 
vived and  confirmed  by  constitutional 
amendment.  New  Orleans  v.  Houston, 
119  U.  S.  265.  30  L.  Ed.  411.  distinguish- 
ing Stone  V.  Mississippi.  101  U.  S.  814,  25 
L  Ed.  1079. 

46.  Operation  cf  the  constitution  in  the 
District    of    Columbia. — Binns    v.     United 


States.  194  U  S.  486,  491,  48  L.  Ed  1087; 
Wynn-— Johnson  v.  Shoup,  194  U  S  496 
48  L.  Ed.  1092. 

47.  Inhabitants  of  the  district  entitled 
to  the  benefit  of  the  guaranties  of  life,  lib- 
erty and  property. — Callan  v.  Wilson,  127 
U  S.  5+0,  5.W),  32  L.  Ed.  223.  See.  also, 
post,  "Juri.sdiction  in  the  District  of  Co- 
lumbia and  Places  under  Exclusive  Fed- 
eral Control,"  VI,  D,  3,  c,  (3).  (b). 

48.  Effect  of  cession  of  the  district  to 
the  United  States. — Downes  v.  Bidwell, 
182  US  244.261,45  L.Ed.  1088,  reaffirmed 
in  C7arnikow  ?■.  Bidwell,  191  U.  S.  559,  48 
L  Ed  302;  Warner  v.  Stranahan.  191  U. 
S    560,  4S   L.   Ed.  302. 

49  Same;  operation  of  the  constitution 
irrevocable. —  Loughborough  v.  Blake,  5 
-Wheat  317,  5  L  Ed.  98;  Downes  v.  Bid- 
well.    182  U.   S.  244,  261,  45  L.  Ed.   1088. 

Same;  trial  by  jury. — "It  is  beyond 
doubt,  at  the  present  day.  that  the  provi- 
sions of  the  constitution  of  the  United 
States  securing  the  right  of  trial  by  jury, 
whether  in  civil  or  in  criminal  cases,  are 
applicable  to  the  District  of  Columbia. 
Webster  v.  Reid  (1850),  11  How.  437,  460, 
13  L  Ed.  761;  Callan  v.  Wilson  (1888), 
127  U.  S.  540,  550,  32  L.  Ed.  223;  Thomp- 
son %).  Utah  (1898),  170  U.  S.  343,  42  L 
Ed.  1061."  Capital  Traction  Co.  v.  Hof, 
174  U.  S.   1,  5.  43  L.   Ed.  873. 

Sam.e;  requirement  as  to  the  apportion- 
ment of  direct  taxes. — The  constitutional 
requirement  as  to  the  apportionment  of  a 
direct  tax  is  applicable  to  the  District  of 
Columbia  when  congress  enacts  a  statute 
to    impose    a    direct    tax    for    general    pur- 
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4.  Ex-Territorial  Operation. — By  the  constitution  a  government  is  ordained 
and  established  "for  the  United  States  of  America,"  and  not  for  countries  out- 
side of  their  hmits.  It  can  have  no  operation  in  another  country.^^^  The  pro- 
visions relating  to  the  writ  of  habeas  corpus,  bills  of  attainder,  ex  post  facto 
laws,  trial  by  jury  for  crimes,  and  generally  to  the  fundamental  guaranties  of 
life,  liberty  and  property  embodied  in  that  instrument,  have  no  relation  to  crimes 
committed  without  the  jurisdiction  of  the  United  States  against  the  laws  of  a 
foreign  country.^^  Citizenship  of  the  United  States  does  not  give  an  immunity 
to  commit  crime  in  other  countries,  nor  entitle  one  to  demand,  of  right,  a  trial 
in  any  other  mode  than  that  allowed  to  its  own  people  by  the  country  whose  laws 
he  has  violated  and  from  whose  justice  he  has  fled.  When  an  American  citizen 
commits  a  crime  in  a  foreign  country  he  cannot  complain  if  required  to  submit 
to  such  modes  of  trial  and  to  such  punishment  as  the  laws  of  that  country  may 
prescribe  for  its  own  people,  unless  a  different  mode  be  provided  for  by  treaty 
stipulations  between  that  country  and  the  United  States. =^2  And  when  the  repre- 
sentatives or  officers  of  our  government  are  permitted  to  exercise  authority  of  any 
kind  in  another  country,  it  must  be  on  such  conditions  as  may  be  agreed  upon 
between  the  two  countries,  the  laws  of  neither  one  being  obligatory  upon  the 
other.s3 


poses  in  that  district.  Lnughborougli  v. 
Blake,  5  Wheat.  317,  5  L.  Ed.  98. 

In  LouRhborough  v.  Blake.  5  Wheat. 
317,  5  L.  Ed.  98,  it  was  held  that  the  con- 
stitutional requirement  as  to  the  appor- 
tionment of  a  direct  tax  did  not  in  terms 
require  that  the  system  of  direct  taxation, 
when  resorted  to,  should  be  extended  to 
the  territories,  as  the  words  of  the  second 
section  require  that  it  shall  be  extended  to 
all  the  states;  that  this  provision  might, 
therefore,  be  understood  to  furnish  the 
rule  when  the  territories  are  taxed,  with- 
out imposing  the  necessity  of  extending 
the  tax  to  them.  In  a  later  case  it  was 
said  that  there  could  be  no  doubt  as  to 
the  correctness  of  this  conclusion  as  ap- 
plied to  the  District  of  Coktmbia,  since  it 
had  been  a  part  of  the  states  of  Maryland 
and  Virginia,  and  therefore  subject  to  the 
constitution;  that  the  constitution  having 
once  attached  thereto,  its  operation  within 
the  district  was  irrevocable.  See  Downes 
V.  Bidwell.  182  U.  S.  244,  261,  45  L.  Ed. 
1088. 

The  fourteenth  amendment. — The  four- 
teenth amendment  not  being  a  limitation 
upon  the  powers  of  congress,  the  due 
process  clause  thereof  imposes  no  restric- 
tion upon  congress  when  legislating  for 
the  District  of  Columbia.  Congress  is 
subject,  however,  to  the  restrictions  con- 
tained in  the  fifth  amendment.  Wight  v. 
Davidson,  181  U.  S.  371.  384.  4.5  L.  Ed. 
900. 

50.  Ex-territorial  operation  of  the  con- 
stitution.— In  re  Ross,  140  U.  S.  453.  464, 
35  L.  Kd.  581. 

51.  Same:  crimes  committed  in  foreign 
countries.— Cook  v.  United  States,  138  U. 
S.  157,  181.  34  L.  Ed.  906;  In  re  Ross.  140 
U.  S.  453,  464,  35  L.  Ed.  581;  Neely  v. 
Henkel,  180  U.   S.  109.  122.  45   L-   Ed.   448. 

The  guaranties  which  the  constitution 
affords  against  accusations  of  capital  or 
infamous  crime,  except  bv  indictment  or 
presentments  by  a  grand  jury,  and  for  an 


impartial  trial  by  a  jury  when  thus  ac- 
cused, apply  only  to  citizens  and  others 
within  the  United  States,  or  who  are 
brought  there  for  trial  for  alleged  offenses 
committed  elsewhere,  and  not  to  residents 
or  temporary  sojourners  abroad.  In  re 
Ross,  140  U.  S.  453.  464.  35  L.  Ed.  581; 
Cook  <'.  United  States,  138  U.  S.  157,  181, 
34  L.  Ed.  906. 

52.  Offender  against  laws  of  foreign 
country  not  protected. — Neely  v.  Henkel. 
180  U.  S.  109,  123.  45  L.   Ed.  448. 

The  act  of  June  6,  1900,  is  not  uncon- 
stitutional and  void,  in  that  it  does  not  se- 
cure to  the  accused,  when  surrendered  to 
a  foreign  country  for  trial  in  its  tribunals, 
all  of  the  rights,  privileges  and  immunities 
that  are  guarantied  by  the  constitution  to 
persons  charged  with  the  commission  in 
this  country  of  crime  against  the  United 
States.  Neely  v.  Henkel,  180  U.  S.  109, 
122.  45   L.   Ed.  448. 

"Within  the  meaning  of  the  act  of  June 
6,  1900.  Cuba  is  foreign  territory.  It 
cannot  be  regarded,  in  any  constitutional, 
legal,  or  international  sense,  a  part  of  the 
territory  of  the  United  States."  Neely  v. 
Henkel,  180  U.  S.  109.  45  L.  Ed.  448. 
See,  also,  Pearcv  v.  Stranahan,  205  U.  S. 
257.   265.   51    L.    Ed.    793. 

"Cuba  is  none  the  less  foreign  territory, 
within  the  meaning  of  the  act  of  congress, 
becaase  it  is  under  a  military  government 
appointed  by  and  representing  the_  presi- 
dent in  the  work  of  assisting  the  inhabi- 
tants of  that  island  to  establish  a  govern- 
ment of  their  own.  under  which,  as  a  free 
and  independent  people,  they  may  control 
thoir  own  affairs  without  interference  by 
otlier  nations."  Neely  v.  Henkel,  180  U. 
S    109.   120.   45   L.    Ed.   448. 

53.  Foreign  representatives  exercise  au- 
thority only  in  accordance  with  permis- 
sion of  foreign  country. — In  re  Ross,  140 
U.   S.   453.  464.  3:-,   L.    Ed.   581. 

Same;  trials  before  consular  tribunals. — 
"The   constitution   does   not   apply   to   for- 
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D.  Effect  on  Existing  Laws.— In  the  absence  of  a  saving  clause,  the  adop- 
tion of  a  new  constitution,  or  the  amenchnent  of  an  old,  operates  to  supersede 
and  revoke  all  previous  inconsistent  and  irreconcilable  constitutional  and  stat- 
utory provisions  and  rights  exercisable  thereunder,  at  least  so  far  as  their  future 
operation  is  concerned. S"* 

Effect  of  Fourteenth  and  Fifteenth  Amendments. — The  effect  of  the 
fourteenth  and  fifteenth  amendments  of  the  constitution  of  the  United  States  was 
to  strike  from  the  state  constitutions  and  laws  all  laws  and  all  provisions  incon- 
sistent therewith. S5 


eign  countries  or  to  trials  therein  con- 
ducted, and  congress  may  lawfully 
provide  for  such  trials  before  consular 
tribunals,  without  the  intervention  of  a 
grand  or  petit  jury."  Downes  v.  Bidwell, 
182  U.  S.  244,  271,  45  L.  Ed.  1088,  reaf- 
firmed in  Czarnikow  v.  Bidwell,  191  U.  S. 
559,  48  L.  Ed.  303;  Warner  v.  Stranahan, 
191   U.   S.   560,   48    L.    Ed.   302. 

The  acts  of  congress.  Rev.,  §§  4083-4096, 
enacted  for  the  purpose  of  carrying  into 
effect  various  treaty  stipulations  giving 
the  United  States  ex-territorial  rights  in 
China,  Japan,  and  other  foreign  countries, 
and  providing  for  the  trial  by  a  consular 
court,  without  presentment  or  indictment 
by  a  grand  jury,  and  without  a  petit  jury, 
of  American  citizens  charged  with  the 
commission  of  crime  in  those  countries, 
are  valid  constitutional  enactments,  since, 
as  stated,  the  constitutional  guaranties  in 
regard  to  presentments  and  indictments 
for  crime  and  in  regard  to  jury  trial  have 
no  ex-territorial  operation.  In  re  Ross, 
140  U.   S.   453,  464.  .35   L.   Ed.   581. 

The  deck  of  a  private  American  vessel, 
it  is  true,  is  considered  for  many  purposes 
constructively  as  territory  of  the  United 
States,  yet  persons  on  board  of  such  ves- 
sels, whether  officers,  sailors,  or  passen- 
gers, cannot  invoke  the  protection  of  the 
constitutional  provision  referred  to  until 
brought  within  the  actual  territorial 
boundaries  of  the  United  States.  In  re 
Ross.   140   U.  S.  453,  464,   35   L.   Ed.  581. 

54.  Effect  on  existing  laws. — Resnublica 
V.  Chapman,  1  Dall.  53.  56.  1  L.  Ed.  33; 
United  States  v.  Villato,  2  Dall.  370.  373, 
1  L.  Ed.  419;  South  Carolina  v.  Georgia,  93 
U.  S.  4.  9,  23  L.  Ed.  782;  Neal  v.  Delaware, 
103  U.  S.  370,  389.  26  L.  Ed.  567;  Bush  v. 
Kentucky,  107  U.  S.  110,  118.  27  L.  Ed.  354; 
Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry 
Co.,  108  U.  S.  18.  27  L.  Ed.  636;  Ex  parte 
Yarbmugh,  110  U.  S.  651,  665,  28  L.  Ed. 
274;  Commissioners  v.  League,  129  U.  S. 
493,  32  L.  Ed.  780;  Shreveport  v.  Cole,  129 
U.  S.  36,  42,  33  L.  Ed.  589;  Kaukauna 
Water  Power  Co.  v.  Green  Bay.  etc..  Ca- 
nal Co.,  142  U.  S.  254,  269,  35  L.  Ed.  1004. 
See,  also,  ante,  "Prospective  and  Retro- 
spective Operation,"  III,  B,  14. 

Upon  the  abolition  of  an  old  constitu- 
tion those  laws  which  become  inconsist- 
ent with  the  provisions  of  the  new  consti- 
tution cease  to  exist,  unless  preserved  by 
some  saving  clause  contained  therein. 
United  States  v.  Villato.  2  Dall.  370,  373, 
1  L.  Ed.  419. 


The  constitution  promulgated  by  the 
general  convention  which  met  in  Pennsyl- 
vania on  the  15th  of  Jul}',  1776,  for  the 
purpose  of  framing  a  new  government,  op- 
erated as  a  dissolution  of  the  government 
so  far  as  related  to  the  powers  of  Great 
Britian,  but  not  in  relation  to  the  powers 
which  prior  to  that  time  had  been  exercised 
by  councils  and  committees.  Respublica 
V.  Chapman,  1  Dall.  53,  56,  1  L.  Ed.  33. 

The  Pennsylvania  act  of  March  29, 
1788,  suspending  the  act  of  March  28, 
1787,  the  last  mentioned  act  being  entitled 
"an  act  for  ascertaining  and  confirming  to 
certain  persons,  called  Connecticut  claim- 
ants the  lands  by  them  claimed  within 
the  county  of  Luzerne,"  etc.,  was  passed 
before  the  adoption  of  the  constitution  of 
the  United  States  and  was  not  affected  by  it. 
Vanhorne  v.  Dorrance,  2  Dall.  304,  319,  1 
L.  Ed.  391. 

The  compact  between  Georgia  and 
South  Carolina,  made  in  1787.  determining 
the  boundary  between  those  states  and 
providing  that  the  navigation  of  the  Sa- 
vannah River  along  a  certain  channel 
should  be  forever  free  and  open  to  the 
citizens  of  the  two  states  without  hinder- 
ance  or  molestation,  must  be  construed 
in  subordination  to  the  commerce  clause 
of  the  federal  constitution,  since  both 
states  have  adopted  and  ratified  that  in- 
strument. South  Carolina  v.  Georgia,  93 
U.  S.  4,  9,  23  L.  Ed.   782. 

55.  Effect  of  fourteenth  and  fifteenth 
amendments. — Neal  v.  Delaware.  103  U. 
S.  370,  389,  26  L.  Ed.  567;  Ex  parte  Yar- 
brough,   110  U.   S.   651,  665,   28   L.   Ed.   274. 

Thus  the  Delaware  constitutional  pro- 
vision restricting  the  right  of  suffrage  to 
the  persons  of  the  white  race,  in  force  at 
the  time  of  the  adoption  of  the  fourteenth 
and  fifteenth  amendments,  was  ipso  facto 
superseded  and  avoided  thereby;  and  the 
statutorv  provision  of  that  state  which 
provided  that  no  person  should  be  eligible 
to  serve  as  a  juror  unless  he  was  a  quali- 
fied voter,  was,  by  the  operation  of  these 
amendments,  enlarged  so  as  to  embrace 
all  who  by  the  state  constitution,  as  modi- 
fied by  the  fourteenth  and  fifteenth  amend- 
ments, were  qualified  to  vote.  Neal  v. 
Delaware,  103  U.  S.  370,  389,  36  L.  Ed.  567. 

In  all  cases  where  the  former  slave- 
holding  states  had  not  removed  from  their 
constitutions  the  words  "white  man"  as  a 
qualification  for  voting,  the  fifteenth 
amendment  did,  in  effect,  confer  on  the 
negro    the    right    to   vote,    because,    being 
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Constitutional  Amendment  of  Statutes. — The  adoption  of  a  new  constitu- 
tion, or  of  an  amendment,  does  not  operate  to  amend  inconsistent  acts  of  the  legis- 
lature so  as  to  perpetuate  them  in  a  modified  form.  The  reason  is  that  the  power 
of  ordinary  legislation  is  vested,  under  all  our  constitutions,  in  the  legislature,  and 
constitutional  conventions  do  not  ordinarily  assume  to  exercise  such  power. 
The  amendment  of  statutes  is  usually  left  to  be  accomplished  by  the  legislature 
according  to  a  prescribed  course.  And  it  is  immaterial  that  the  constitution  or 
the  schedule  thereof  provides  that  existing  statutes  shall  be  continued  in  force 
in  so  far  as  not  inconsistent  therewith.'^ '^ 

Presumption  as  to  Recognition  of  Amendment. — The  presumption  should 
be  indulged,  in  the  first  instance,  that  the  state  recognizes,  as  is  its  plain  duty, 
an  amendment  of  the  federal  constitution  from  the  time  of  its  adoption  as  bind- 
ing on  all  of  its  citizens  and  every  department  of  its  government,  and  to  be  en- 
forced, within  its  limits,  without  reference  to  any  inconsistent  provisions  in  its 
own  constitution  or  statutes. ^'^  But  where  the  stale  legislature  has  re-enacted  the 
inconsistent  act  subsequent  to  tiie  adoption  of  the  amendment,  or  where  the  ju- 
dicial tribunals  of  the  state  have  by  their  decisions  repudiated  the  amendment  as 
a  part  of  the  supreme  law  of  the  land,  such  presumption  does  not  obtain.^'^ 

Effect  of  Federal  Constitution  upon  the  Ordinance  of  1787. — See  post, 
"Effect  of  Constitution  uj^on  Ordinances  of  the  Old  Confederation,"  VI,  D,  2, 
c,    (3),    (d). 

E.  Effect  on  Pending  Suits. — The  eleventh  amendment  to  the  federal  con- 
stitution operated  to  supersede  all  suits  depending,  as  well  as  to  prevent  the  in- 
stitution of  new  suits,  against  any  one  of  the  United  States  by  citizens  of  another 
state.59 

F.  Self-Executing  Provisions. — A  constitutional  provision  may  be  said 
to  be  self-executing  if  it  supplies  a  sufficient  rule  by  means  of  which  the  right 
given  may  be  enjoyed  and  protected,  or  the  duty  imposed  may  be  enforced  ;  and 
it  is  not  self-executing  when  it  merely  indicates  principles,  without  laying  down 
rules  by  means  of  which  those  principles  may  be  given  the  force  of  law.  Thus, 
a  constitution  may  very  clearly  require  county  and  town  government ;  but  if  it 
fails  to  indicate  its  range,  and  to  provide  proper  machinery,  it  is  not  in  this  par- 
ticular self-executing,  and  legislation  is  essential.  Where  a  constitutional  pro- 
vision is  complete  in  itself  it  needs  no  further  legislation  to  put  it  in  force.     When 

paramount  to  the  state  law,  and  a  part  such  conditions  and  terms  as  are  valid 
of  the  state  law,  it  annulled  the  discrimi-  under  an  existing  constitution,  is  not 
nating  word  white,  and  thus  left  him  in  merely  amended,  but  absolutely  revoked 
the  enjoyment  of  the  same  right  as  white  and  superseded  by  a  new  constitution 
persons.  And  such  would  be  the  effect  which  prohibits  counties  and  municipali- 
upon  any  future  constitutional  provision  ties  from  lending  their  aid  or  subscribing 
of  a  state  which  should  give  the  right  of  to  the  stock  of  public  enterprises  except 
voting  exclusively  to  wliite  people,  upon  different  terms  and  conditions;  as, 
whether  they  be  men  or  women.  Neal  v.  for  example,  the  requirement  of  a  three- 
Delaware,  103  U.  S.  370,  26  L.  Ed.  567;  fourth  majority,  where  under  the  previous 
Ex  parte  Yarbrough,  110  U.  S.  651,  665,  28  constitution  a  bare  majority  was  sufificient. 
L.   Ed.  274.  Norton   v.    Board    of   Comm'rs,    129   U.    S. 

The   unexercised   right,   given   by   a  state  479,  493,  32  L.  Ed.  774. 
statute,  enacted  before  the  adoption  of  the  57.  Presumption   as   to    recognition   and 

fourteenth  amendment  to  the   federal  con-  enforcement  of  amendment.— Neal  v.  Del- 

stitution,     to     do     that     which,     in     effect,  aware,   103   U.    S.   370,  390.  26   L.   Ed.   567; 

amounts    to   a    taking   of   private   property  gush  v.   Kentucky,   107   U.   S.    110,   118,   27 

without   due  process   of   law,  was   revoked  ^    Ed.   354;   Chicago,  etc..   R.  Co.  v.  Wig- 

by  the  adoption  of  that  amendment.     Kau-  ^{^s    Ferry   Co.,   108   U.   S.    18,   27    L.    Ed. 

kauna    Water    Power    Co.    v.    Green    Bay,  635 •  Shreveport  v.  Cole,  129  U.   S.  36,  42, 

etc..    Canal   Co.,    142   U.,^  S.    254,  269,   35   L-  30  L.  Ed.  589. 

^l"^^°r?*'    .-.  .•       1              A         .      r      *  4-  58.  Same— Bush  v.  Kentucky.  107  U.  S. 

56.  Constitutional    amendment    of    stat-  ^    ..g    f>7  L    Ed    354 

utes. — Commissioners    v.    League.    129    U.  '     J,'   "        '         '         .'      . 

S    493    32  L    Ed    780  59.  Effect    of    constitution    on    pending 

Thus' a   grant 'of  power  to  a   county   or  suits.— Hollinsworth    a    Virginia,    3    Ball, 

municipality  to  lend  its  aid  or  to  subscribe  378    1  L.   Ed.  644;   Hans^  v.  Louisiana,   134 

to  the  stock  of  a  railroad  company,  upon  U.  S.  1,  11,  33  L.  Ed.  842. 
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it  lays  down  certain  general  principles,  as  to  enact  laws  upon  a  certain  subject, 
or  for  the  incorporation  of  cities  of  certain  population,  or  for  uniform  laws  upon 
the  subject  of  taxation,  it  may  need  more  specific  legislation  to  make  it  operative. 
In  other  words,  it  is  self-executing  only  so  far  as  it  is  susceptible  of  execution. 
But  where  a  constitution  asserts  a  certain  right,  or  lays  down  a  certain  principle 
of  law  or  procedure,  it  speaks  for  the  entire  people  as  their  supreme  law,  and  is 
full  authority  for  all  that  is  done  in  pursuance  of  its  provisions.  In  short,  if 
complete,  itself,  it  executes  itself. ^'^ 

G.    Who  May  Raise  Constitutional  Questions — 1.    Generally. — The  gen- 
eral rule  that  no  person  has  any  standing  in  any  court  as  a  suitor,  unless  he 


60.  Self-executing  provisions. — Davis  v. 
Bnrke,  179  U.  S.  399,  403,  45  L.  Ed.  249; 
Cooley  Const.  Lim.,  p.  99. 

Illustrations. — The  prohibitions  to  the 
states  contained  in  the  fifth  section  of  the 
first  article  of  the  federal  constitution 
are  self-executing  and  require  no  legisla- 
tion to  make  them  effective.  Dodge  v. 
Woolsey,  18  How.  331.  349,  15  L.   Ed.  401. 

The  thirteenth  amendment  as  well  as 
the  fourteenth  is  self-executing  without 
any  ancillary  legislation,  so  far  as  its 
terms  are  applicable  to  any  existing  state 
of  circumstances.  By  its  own  unaided 
force  and  effect  it  abolished  slavery  and 
established  universal  freedom.  Civil 
Rights  Cases,  109  U.  S.  3,  20,  27  L.  Ed. 
835;  Clyatt  v.  United  States,  197  U.  S. 
207.  216,  49   L.   Ed.  726. 

"Still,  legislation  may  be  necessary  and 
proper  to  meet  all  the  various  cases  and 
circumstances  to  be  affected  by  it,  and  to 
prescribe  proper  modes  of  redress  for  its 
violation  in  letter  or  spirit.  And  such  leg- 
islation may  be  primary  and  direct  in  its 
character;  for  the  amendment  is  not  a 
mere  prohibition  of  state  laws  establish- 
ing or  iipholding  slavery,  but  an  absolute 
declaration  that  slavery  or  involuntary 
servitude  shall  not  exist  in  any  part  of  the 
United  States."  Clvatt  v.  United  States. 
197  U.  S.  207.  217.  49   L.   Ed.   726. 

The  third  paragraph  of  §  2  art.  4,  of 
the  constitution,  provides:  "No  person 
held  to  service  or  labor  in  one  state,  under 
the  laws  thereof,  escaping  into  another 
shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up 
on  claim  of  the  party  to  whom  such  serv- 
ice or  labor  may  be  due."  By  virtue  of 
this  provisir-n  the  owner's  of  slaves  were 
clothed  with  authority  in  every  state  in 
the  Union  to  arrest  and  recapture  their 
slaves  whenever  such  recapture  could  be 
effected  without  a  breach  of  the  peace,  or 
any  illegal  violence.  In  this  sense,  and 
to  this  extent,  this  clause  of  the  constitu- 
tion was  self-executing,  and  required  no 
aid  from  legislation,  state  or  national. 
Story,  J.,  delivering  the  opinion  of  the 
court  in  Prigg  v.  Pennsylvania,  16  Pet. 
539,  613.  10  L.  Ed.  1060. 

A  provision  in  a  state  constitution  that 
the  credit  of  no  county,  city  or  town  shall 
be  given  or  loaned  to  or  in  aid  of  any  per- 
son,  company  association  or  corporation. 


except  upon  an  election  to  be  first  held  by 
the  qualified  voters  of  such  county,  city 
or  town,  and  the  assent  of  three-fourths  of 
the  votes  passed  at  said  election,  operates 
directly  upon  the  municipalities  them- 
selves, and  is  self-executing.  Norton  v. 
Board  of  Comm'rs,  129  U.  S.  479,  489  32 
L.   Ed.  774. 

Article  1,  §  8,  of  the  constitution  of. 
Idaho,  that  no  person  shall  be  held  to  an- 
swer for  any  felony  or  criminal  offense  of 
any  grade,  unless  upon  presentment  or  in- 
dictment of  a  grand  jury,  or  on  informa- 
tion by  the  public  prosecutor,  after  a 
commitment  by  a  magistrate,  is  self-ex- 
ecuting. Davis  V.  Burke,  179  U.  S.  399, 
401,  403,  45   L.   Ed.  249. 

Section  264  of  the  Mississippi  constitu- 
tion of  1890.  prescribing  the  qualifications 
of  grand  and  petit  iurors,  became  the  law 
of  the  state  immediately  upon  the  adop- 
tion of  the  constitution,  and  legislation 
was  not  necessary  to  give  it  effect.  Gib- 
son V.  Mississippi,  162  U.  S.  565,  590,  40 
L.   Ed.   1075. 

The  constitution  of  Texas,  declaring 
generally  that  aliens  shall  not  hold  land  in 
Texas,  except  by  title  emanating  directly 
from  the  government,  did  not  divest  their 
title;  for  it  adds,  that  "they  shall  have  a 
reasonable  time  to  take  possession  of  and 
dispose  of  the  same  in  a  manner  hereafter 
to  be  pointed  out  by  law."  Before  the  ti- 
tle can  be  divested,  proceedings  for  en- 
forcing its  forfeiture  must  be  provided  by 
law,  and  carried  into  effect.  Airhart  v. 
Ms^sieu,  98  U.  S.  491.  25  L.  Ed.  213. 

The  constitution  of  Missis^rnoi  adopted 
on  the  26th  day  of  October,  1832,  provided 
that,  "the  introduction  of  slaves  into  this 
state,  as  merchandise,  or  for  sa'e,  shall  be 
prohibited  from  and  after  the  first  day  of 
May,  1833."  There  were  no  penalties  or 
sanctions  provided  in  the  constitution  for 
the  due  and  effectual  operation  of  this 
provision.  Held,  that  this  provision  was 
not  self-executing,  but  contemplated  the 
enactment  of  legislation  for  the  purpose 
of  carrying  it  into  effect;  that  conse- 
quently, a  contract  for  the  purchase  of 
slaves,  brou0-ht  into  the  state  to  be  sold 
as  merchandise  subsequent  to  the  first,  day 
of  ]\fay,  1833,  and  nrior  to  the  enactment 
of  the  statute  of  1837  for  the  purpose  -^f 
making  this  provision  effectual,  was  valid, 
and  that  the  purchasers  were  bound  noon 
their  note   given   for  the   purchase   money 
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alleges  and  shows  that  he  has  an  actionable  interest  in  the  rights  which  he  seeks 
to  recover,  or  that  he  has  suffered  or  will  suffer  an  actionable  injury  by  reason 
of  the  wrongs  which  he  seeks  to  redress  or  prevent,  applies  with  full  force  to 
persons  seeking  to  raise  constitutional  questions  in  the  courts  of  justice.  In  order 
to  maintain  an  action  or  suit,  they  must  establish  that  they  have  an  actionable 
interest  in  the  constitutional  rights  which  they  seek  to  protect.*^ ^  A  court  will 
not  listen  to  an  objection  made  to  the  constitutionality  of  an  act  by  a  party  whose 
rights  it  does  not  affect,  and  who  has  therefore  no  interest  in  defeating  it;  that 
is,  a  legal  interest  in  defeating  it.  The  objection  to  the  constitutionality  of  a 
statute  must  be  made  by  one  having  the  right  to  make  it,  not  by  a  stranger  to  its 
c^rievance.^^     Likewise  the  unconstitutionality  of  an  act  cannot  be  set  up  in  de- 


of  said  slaves.  Groves  v.  Slaughter,  15 
Pet.  449.  10  L.  Ed.  800. 

Admitting  that  such  a  provision  of  the 
constitution  was  mandatory  upon  the  leg- 
islature, and  that  they  neglected  their  duty 
in  not  carrying  it  into  execution,  such  neg- 
lect had  no  effect  upon  the  construction 
of  the  article;  it  required  the  sanction  of 
penalties  to  accomplish  its  object,  and 
legislative  provision  was  essential  to  carry 
it  into  eflfect.  Groves  v.  Slaughter,  15  Pet. 
449,  10  L.  Ed.  800. 

Moreover,  the  enactment  of  the  law  of 
1837  to  carry  this  provision  of  the  consti- 
tution into  eflfect,  by  imposing  penalties 
from  and  after  the  passing  of  the  law, 
.showed  the  sense  of  the  legislature  on  the 
subject,  and  that  in  the  opinion  of  the 
legislature  such  a  law  was  necessary. 
Also  the  laying  of  a  tax  upon  slaves 
brought  into  the  state  for  sale  after  May 
1,  1833.  showed  that  the  provision  in  the 
constitution  was  not  considered  in  opera- 
tion without  some  legislative  provision  to 
carry  it  into  eflfect.  Groves  v.  Slaughter, 
15  Pet.  449,  10  L.  Ed.  800. 

The  federal  supreme  court  adhered  to 
the  construction  given  to  this  provision 
of  the  Mississippi  constitution  in  Groves 
V.  Slaughter,  and  enforced  contracts  made 
before  the  enactment  of  the  act  of  May 
13,  1837,  notwithstanding  the  state  court 
of'  la«t  resort  subsequent  to  the  decision 
of  Groves  v.  Slaughter.  15  Pet.  449,  10  L. 
Ed.  800.  declared  such  contracts  to  be 
void.  Rowan  v.  Runnels,  r,  How.  134,  12 
L.  Ed.  85;  Truly  v.  Wanzer,  5  How.  141, 
12  L.  Ed.  88;  Sims  v.  Hundley,  6  How.  1, 
12  L.  Ed.  319.  .       . 

Article  13,  §  3,  of  the  constitution  of 
Ohio  of  1851,  providing  that  dues  from 
corporations  should  be  secured  by  .such 
individual  liability  of  the  stockholders  and 
other  means  as  might  be  prescribed  bv 
law  was  not  so  far  self-executing  that  it 
could  be  enforced  outside  of  the  jurisdic- 
tion of  said  state  without  compliance  with 
the  requirement?  of  §  3260  of  the  Revised 
Statutes  of  Ohio  as  amended  in  1894. 
Middletown  Nat.  Bank  v.  Toledo,  etc., 
R.   Co..  197  U.   S.  394.  "13,  49  L     K-'.   ^^03. 

Provision  that  legislature  should  have 
power  to  prevent  abuses  and  discrimina- 
tion by  water  companies.— Where  a  state 
constitution  provided  that  the  legislature 
should  have  full  power  to  prevent  unjust 


discrimination  and  avoid  abuses  and  ex- 
cessive charges  by  water  companies,  such 
provision  was  held  to  be  self-executing 
and  controlling  on  any  contract  made  af- 
ter its  going  into  eflfect.  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  241,  243, 
50   L.   Ed.   170. 

61.  Who  may  raise  constitutional  ques- 
tions; generally. — Worcester  v.  Georgia. 
6  Pet.  515.  595,  8  L.  Ed.  483;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531,  536, 
23  L.  Ed.  623;  Ex  parte  Karstendick, 
93  U.  S.  396,  404,  23  L.  Ed.  889;  Hagar 
V.  Reclamation  District  No.  108,  111  U.  S. 
701,  712,  28  L.  Ed.  569;  Marye  v.  Par- 
sons, 114  U.  S.  325.  29  L.  Ed.  205;  Clough 
V.  Curtis,  134  U.  S.  361,  371,  33  L.  Ed. 
945;  Wiley  v.  Sinkler,  179  U.  S.  58,  45 
L.  Ed.  84;  Mason  v.  Missouri,  179  U.  S. 
328,  333,  45  L.  Ed.  214;  Red  River  Val- 
ley Nat.  Bank  v.  Craig,  181  U.  S.  548,  45 
L.   Ed.   994. 

62.  Supervisors  v.  Stanley,  105  U.  S.  305. 
26  L.  Ed.  1044;  Clark  v.  Kansas  City, 
176  U.  S.  114,  118.  44  L.  Ed.  392;  Tyler 
V.  The  Court  of  Registration,  179  U.  S. 
405,  45  L.  Ed.  252;  Lampasas  v.  Bell. 
180  U.  S.  276.  283,  45  L.  Ed.  527;  Red 
River  Valley  Nat.  Bank  v.  Craig,  181  U. 
S.  548,  45  L.  Ed.  994;  Turpin  v.  Lemon, 
187  TT  S.  51.  60.  47  L.  Ed.  70;  Chadwick 
V.  Kelley,  187  U.  S.  540.  547,  47  L.  Ed. 
293;  Hooker  v.  Burr,  194  U.  S.  415,  419, 
48   L.   Ed.   1046. 

"In  a  case  from  a  state  court,  this  court 
does  not  listen  to  objections  of  those  who 
do  not  come  within  the  rlass  whose  con- 
stitutional rights  are  alleged  to  be  in- 
vaded; or  hold  a  law  unconstitutional  be- 
cause, as  aeainst  the  class  making  no 
complaint,  the  law  might  be  so  held." 
New  York  v.  Reardon,  204  U.  S.  152,  51 
L.  Ed.  415.  See,  also,  Supervisors  v. 
Stanley,  105  U.  S.  305.  311,  26  L.  Ed.  1044; 
Clark  7'.  Kansas  City,  176  U.  S.  114.  118, 
44  L.  Ed.  392;  Lampasas  v.  Bell.  180  U. 
S.  276,  283.  284,  45  L.  Ed.  527;  Cronin  v. 
Adam=.  192  U.  S.  108.  114,  48  L.  Ed.  365; 
The  Winnebago,  205  U.  S.  354.  360,  51  L. 
Efl.    836. 

Whether  particular  body  a  de  jure  legis- 
lative assembly. — "It  is  not  one  of  the  func- 
tions of  a  court  to  make  up  the  records 
of  the  proceedings  of  legislative  bodies, 
N'^r  can  it  be  required,  in  a  case  not  in- 
volving   the    private    interests    of    parties, 
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to  determine  v/hether  particular  bodies, 
assuming  to  exercise  legislative  functions, 
constitute  a  lawful  legislative  assembly." 
Clough  V.  Curtis,  134  U.  S.  361,  371,  33  L. 
Ed.   945. 

Want  of  due  process;  taking  or  damag- 
ing property. — A  person  who  had  the  req- 
uisite notice,  and  who  has  appeared  at  the 
hearing,  cannot  '  attack  the  constitution- 
ality of  the  Massachusetts  Torrens  act  for 
land  registration  upon  the  ground  that 
persons  may  be  deprived  of  property  with- 
out due  process  of  law  under  those  pro- 
visions of  the  act  providing  for  the  giv- 
ing of  notice  by  registered  letter,  posting 
of  notice,  publication,  etc.,  Tyler  v.  The 
Court  of  Registration,  179  U.  S.  405,  45 
L.   Ed.  252. 

An  objection  to  the  validity  of  an  or- 
dinance on  the  ground  that  it  was  un- 
constitutional as  authorizing  the  taking 
of  private  property  without  compensation 
can  be  made  only  by  one  whose  property 
is  taken  and  not  by  those  who  have  no 
property  that  has  been  or  can  be  afifected 
thereby.  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306,  50 
L.   Ed.  204. 

A  municipal  corporation,  the  bounda- 
ries of  which  have  been  extended  to  in- 
clude certain  adjacent  territory  with  its 
inhabitants,  cannot  object  on  behalf  of 
the  people  so  brought  within  its  limits 
that  they  were  denied  their  constitutional 
rights  in  that  they  were  given  no  oppor- 
tunity to  be  heard  upon  the  question  of 
incorporation  into  the  city.  Lampasas  v. 
Bell.  ISO  U.   S.  276.  45   L.  Ed.  527. 

Objection  to  statute  as  denjnng  the 
equal  protection  of  the  laws. — A  person, 
natural  or  artificial,  who  is  not  affected 
by  the  discrimination  made  by  a  law, 
cannot  raise  the  question  of  its  constitu- 
tionality on  the  ground  that  it  denies  the 
equal  protection  of  the  laws.  Clark  v. 
Kansas  City.  176  U.  S.  114,  118,  44  L.  Ed. 
392. 

Same:  extension  of  boundaries;  railroad 
lands. — Thus  the  provision  in  §  1  of  chap- 
ter 74  of  the  Laws  of  Kansas  of  1891.  au- 
thorizing certain  cities  to  extend  their 
boundaries  by  ordinance  and  take  in 
lands  used  for  agricultural  purposes  and 
owned  by  railroad  and  other  corporations, 
but  not  agricultural  lands  owned  by  in- 
dividuals, cannot  be  objected  to  by  a  rail- 
road company  as  making  an  unjust  dis- 
crimination between  railroad  and  other 
corporations  on  the  one  hand  and  indi- 
viduals on  the  other,  where  the  land  owned 
bv  the  company  and  taken  into  the  city 
under  the  ordinance  extending  the  bound- 
aries is  used,  not  for  agricultural,  but 
for  railroad  purposes.  Clark  v.  Kansas 
Citv,    176   U.    S.   114.   118,   44   L.    Ed.   392. 

But  the  railroad  company  may  raise 
the  p^estion  for  w^hat  it  is  worth  of  the 
constitutionality  of  the  discrimination 
made  in  favor  of  lands  used  for  agricul- 
tural purposes  and  against  lands  used  for 


other    purposes.      Clark    v.    Kansas    City. 
176   U.   S.   114^118,  44   L.   Ed.  392. 

Impairment  of  obligation— Public  land 
grants  to  the  states.— A  private  individual 
who  IS  no  party  to  a  contract  between  a 
state  and  the  United  States  respecting  a 
grant  of  public  lands  for  the  construction 
of  canals,  to  be  used,  when  completed,  as 
public  highways  by  the  general  govern- 
ment, has  no  standing  to  raise  the  ques- 
tion of  the  constitutionality  of  state  leg- 
islation alleged  to  impair  the  obligation 
of  the  contract.  Walsh  v.  Columbus  etc 
R.  Co.,  176  U.  S.  469.  479,  44  L.  Ed  548,' 
followed  in  Vaught  v.  Columbus  etc  R 
Co.,  176  U.  S.  481,  44  L.  Ed.  554;  Wright 
V.  Columbus,  etc..  R.  Co.,  176  U.  S.  481,  44 
L.  Ed.  554. 

Upon    objection    that    the    law    of    Cali- 
fornia  authorizing   an   assessment   for   the 
reclamation   of  swamp   lands  impaired   the 
obligation  of  the  contract  created  between 
the  state  and  the  United  States  by  the  act 
of     congress     of     September     28,     1850    (9 
Stat.    519,    84),    commonly    known    as    the 
Arkansas    Swamp    Act.    it    was    answered 
that  the  plaintiff  was  not  a  party  to  such 
contract,    and    was    in    no    position    to    in- 
voke   its    protection.      Hagar   v.    Reclama- 
tion   District   No.    108,    ill   U.    S.   701,   712, 
28   L.   Ed.   569;     Mills   County  v.   Railroad 
Companies,    107   U.    S.    557,   27   L.    Ed.    578. 
Same — Mortgagees,    creditors,    purchas- 
ers at  judicial  sales,  etc.— An  independent 
purchaser,  having  no  connection  whatever 
with    the    mortgage,    excepting    as    he    be- 
comes  purchasers   at   the   foreclosure   sale, 
cannot   raise   the   question  in   his   own   be- 
half in   relation   to   the  validity   of  legisla- 
tion  as_  to   redemption   and    rate   of   inter- 
est   which    existed    at    the    time    he    made 
his    purchase.  _    This     question    has    been 
clearly   determined    against   the    purchaser 
in  the  case  of  Connecticut  Mut.   Life   Ins. 
Co.   V.   Cushman,   108   U.   S.   51,   27   L.   Ed. 
648.      The    later    case    of    Barnitz    7'     Bev- 
erly, 163  U_.  S.  118,  41  L.  Ed.  93,  when  the 
facts   therein  are   regarded,  does  not  mili- 
tate   against    the    soundness    of    the   views 
expressed    in    the    Cushman    case,    and    in 
add'ti'-n  to  that  it  was  distinctly  so  stated 
in    the    opinion    of   the    court.      Hooker   v. 
Burr.   194   U.    S.   415.    426.   48    L.    Ed     1046 
See  thf.  title  IMPAIRMENT  OF  OBLI- 
GATION  OF  CONTRACTS. 

"Therefore,  if  the  mortgagee,  or  his  as- 
signee, were  himself  the  plaintif?,  and 
complaining  that  the  obligation  of  his 
contract  had  been  impaired  by  subsequent 
legislation,  it  is  plain  his  complaint  would 
be  dismissed  when  it  appeared  that,  not- 
withstanding the  alleged  subsequent  il- 
legal legislation,  he  sufifered  no  injury, 
because  he  had  proceeded  with  the  fore- 
closure of  his  mortgage  and  had  been 
paid  the  full  amount  of  his  contract  debt, 
interest  and  costs.  Under  such  circum- 
stances the  question  becomes  a  moot  one, 
and  courts  do  not  sit  to  decide   questions 
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of  that  character.  American  Book  Co.  v. 
Kansas,  193  U.  S.  49.  49  L.  Id.  613;  Jones 
V.  Montague,  194  U.  S.  147,  48  L.  Ed.  913." 
Hooker  v.  Burr.  194  U.  S.  415,  419,  48  L. 
Ed.    1046. 

Refusal  to  receive  Virginia  coupons. — 
The  constitutional  right  of  a  holder  of 
Virginia  coupons,  issued  under  the  Fund- 
ing Act  of  that  state  of  March  30,  1871, 
to  have  the  same  received  in  payment  of 
taxes  due  to  the  state  can  be  enforced 
only  by  a  taxpayer.  To  enable  the  com- 
plainant to  avail  himself  of  the  benefit  of 
his  contract,  he  must  first  assign  his  cou- 
pons to  some  one  who  has  taxes  to  pay; 
and  when  he  has  done  that,  he  no  longer 
has  any  interest  in  the  coupons,  and  can- 
not maintain  an  action  for  a  refusal  to  so 
receive  them.  A  bill  which  alleges  that 
the  plaintiff  has  made  arrangements  with 
the  certain  taxpayers  to  use  his  coupons 
in  payment  of  their  taxes,  but  that  the 
state  officers  have  refused  to  receive  them, 
will  be  dismissed.  Marye  V.  Parsons,  114 
U.   S.  325,  29  L.   Ed.  205. 

Unconstitutional  increase  of  state  debt. 
— So  it  is  held,  that  the  action  of  the  leg- 
islature, in  increasing  the  state  debt  be- 
yond the  constitutional  limit,  or  in  fail- 
ing to  provide  adequate  ways  and  means, 
as  required  by  the  state  constitution,  for 
the  payment  of  a  debt  created,  while  it 
affects  the  public  generally,  is  held  to  af- 
fect no  individual  in_  particular  in  such 
manner  as  to  give  him  a  legal  remedy. 
The  interest  of  a  creditor  of  the  state  is 
too  remote  to  enable  him  to  interfere  by 
suit  to  prevent  a  supposed  violation  of 
the  state  constitution  by  an  increase  of 
the  state  debt.  Board  of  Liquidation  v. 
McComb,  92  U.  S.  531,  23  L.  Ed.  623.  (See 
qujere,  as  to  taxpayers.) 

Paving  ordmance;  requiring  emoloy- 
ment  of  resident  laborers  only. — In  Chad- 
wick  V.  Kelley,  187  U.  S.  540.  546,  47  L. 
Ed.  293,  it  is  said:  "Because  the  ordi- 
nance and  specifications,  under  which  the 
paving  in  this  case  was  done,  require  the 
contractor  to  employ  only  bona  fide  resi- 
dent citizens  of  the  city  of  New  Orleans 
as  laborers  on  the  work,  it  cannot  be  con- 
tended, on  behalf  on  the  plaintiff  in  er- 
ror, that  thereby  citizens  of  the  state  of 
Louisiana,  and  of  each  and  every  state 
and  the  inhabitants  thereof,  are  deprived 
of  their  privileges  and  immunities  under 
article  4,  §  2,  and  under  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States.  In  so  far  as  the  provi- 
sions of  the  citv  ordinance  may  be  claimed 
to  affect  the  rights  and  privileges  of  citi- 
zens of  Louisiana  and  of  the  other  states, 
the  plaintiff  in  error  is  in  no  position  to 
raise  the  question.  It  is  not  alleged,  nor 
does  it  appear,  that  he  is  one  of  the  labor- 
ers excluded  by  the  ordinance  from  em- 
ployment, or  that  he  occupies  any  rep- 
resentative relation  to  them.  Apparently 
he  is   one   of   the   preferred   class   of   resi- 


dent citizens  of  the  city  of  New  Orleans." 

Georgia  statute  excluding  white  resi- 
dents from  Cherokee  country. — Persons 
residing  within  the  limits  of  the  Chero- 
kee nation  in  the  state  of  Georgia  were 
not  entitled  to  question  the  constitution- 
ality of  the  Georgia  statute  extending  the 
jurisdiction  of  the  state  of  Georgia  over 
the  Cherokee  Indians  and  the  territory 
occupied  by  them  and  forbidding  a  white 
person  to  reside  within  the  limits  of  the 
Cherokee  territory  without  permission 
from  the  state  of  Georgia,  except  so  far 
as  such  laws  affected  their  liberty  or  in- 
terests. (Opinion  of  McLean,  J.)  Wor- 
cester V.  "Georgia.  6  Pet.  515,  595,  8  L. 
Ed.    483. 

Constitutional  rights  of  condemned  per- 
son; interference  by  third  persons. — How- 
ever friendly  one  may  be  to  a  condemned 
man  and  sympathetic  for  his  situation; 
however  concerned  he  may  be  lest  un- 
constitutional laws  be  enforced,  and  how- 
ever laudable  such  sentiments  are,  the 
grievance  they  suffer  and  feel  is  not  spe- 
cial enough  to  furnish  a  cause  of  action 
having  for  its  purpose  the  prevention  of 
the  enforcement  of  such  laws  and  the 
liberation  of  the  condemned  person.  .Gus- 
man  v.  Marrero,  ISO  U.  S.  81,  87,  45  L. 
Ed.  436. 

Thus  it  was  held  that  an  action  could 
not  be  maintained  by  a  third  person  to 
prevent  the  carrying  out  of  a  sentence  of 
death,  and  to  liberate  the  accused  person, 
upon  the  ground  that  the  constitution  and 
laws,  under  and  in  accordance  with  which 
he  was  tried  and  condemned,  were  not 
the  true  constitution  and  laws  of  the 
state,  because  of  said  constitution  not  hav- 
ing been  adopted  in  the  manner  prescribed 
by  the  former  and  true  constitution  of 
the  state.  Gusman  v.  Marrero,  180  U.  S. 
81,   45   L.   Ed.  436. 

Confinement  of  federal  prisoners  in 
state  prisons. — Where  the  laws  of  the 
United  States  have  authorized  the  con- 
finement of  federal  offenders  in  desig- 
nated state  prisons,  and  the  prison  offi- 
cers receive  and  retain  in  custody  persons 
sentenced  thereto,  the  persons  so  impris- 
oned cannot  object  that  congress  had  no 
power  to  use  the  state's  prison  without 
the  state's  consent,  and  that  the  state  has 
not  consented:  such  objection  must  come 
from  the  state.  Ex  parte  Karstendick, 
93   U.    S.   396,   404,   23    L.   Ed.   889. 

Where  statute  void  as  being  ex  post 
.facto. — See  post,  "Who  Alay  Question 
Constitutionality    of    Law."    XIX,    H. 

Right  of  public  officer  to  question  va- 
lidity of  statute. — "The  power  of  a  public 
officer  to  question  the  constitutionality  of 
a  statute  as  an  e.xcuse  for  refusing  to  en- 
force it  has  often  been  assumed,  and 
sometimes  directly  decided,  to  exist.  In 
any  event,  it  is  a  purely  local  question,  and 
seems    to    have    been    so    treated    by    this 
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fense  to  an  action  or  prosecution  by  one  who  is  in  no  wise  prejudiced  thereby.^^ 
2.  Estoppel  to  Raise  Constitutional  Questions. — When  a  party  has 
availed  himself  of  the  benefit  of  an  unconstitutional  law,  he  cannot,  in  a  subse- 
quent litigation  with  others  not  in  that  position,  aver  its  constitutionality  as  a 
defense,  although  such  unconstitutionalily  may  have  been  pronounced  by  a  com- 
petent judicial  tribunal  in  another  suit.  In  such  cases  the  principle  of  estoppel 
applies  with  full  force  and  conclusive  effect.^*  And  where  a  litigant  in  a 
state  court  avails  himself  of  a  right  or  power  conferred  by  a  state  law,  and  joins 
in  a  trial  or  other  proceeding  in  which  he  relies  upon  the  statute  as  a  valid  act, 
he  thereby  waives  all  objections  to  its  validity  snd  estops  himself  from  objecting 
to  it  as  unconstitutional.*^^ 

But  Validity  of  Law  Cannot  Be  Established  Through  an  Estoppel. — 
There  can  be  no  estoppel  in  the  way  of  a.-certaining  the  existence  of  a  law.  That 
which  purports  to  be  a  law  of  a  state  is  a  law,  or  it  is  not  a  law,  according  as  the 
truth  of  the  fact  may  be,  and  not  according  to  the  shifting  circumstances  of  par- 
ties. It  would  be  an  intolerable  state  of  tilings  if  a  document  purporting  to  be  an 
act  of  the  legislature  could  thus  be  a  law  in  one  case  and  for  one  party,  and  not 
a  law  in  another  case  and  for  another  rarly;  a  law  to-day,  and  not  a  law  to- 
morrow ;  a  law  in  one  place,  and  not  a  law  in  another  in  the  same  state.     And 


court  in  Huntington  v.  Worthen,  120  U. 
S.  97,  101,  30  L.'  Ed.  588."  Smith  v.  In- 
diana,  191   U.    S.   138.   148.   48    L.    Ed.    125. 

63.  Unconstitutionality  no  defense  to 
one  not  affected  thereby. — Jaehne  v.  New 
York.    l'>8    U.    S.    189.    194,    32    L.    Ed.    398. 

64.  Estoppel  to  raise  constitutional  ob- 
jections.—  (-K'nrey  :•.  C,'^rrllll,  12  Pet. 
66.  9  L.  Ed.  1002;  Daniels  v.  Tearnej% 
102  U.  S.  415,  421,  26  L.  Ed.  187;  Pierce 
V.  Sommerset  Railway,  171  U.  S.  641,  648, 
43   L.   Ed.  316.     See  the  title   ESTOPPEL. 

Thus,  where  defendants,  whose  property 
was  about  to  be  sold  upon  execution, 
availed  themselves  of  the  unconstitutional 
act  of  the  Virginia  legislature,  passed 
upon  the  13th  day  of  April,  1861,  provid- 
ing, among  other  things,  for  the  suspen- 
sion of  the  enforcement  of  executions  and 
the  return  of  the  property  to  the  execu- 
tion defendant  upon  his  tendering  bond 
with  security  for  the  payment  of  the  debt, 
interest,  and  costs,  it  was  held,  in  an  ac- 
tion upon  the  bond,  that  they  were  estop- 
ped to  plead  the  unconstitutionality  of 
the  statute.  Daniels  v.  Tearney,  102  U. 
'"  415,  421,  26  L.  Ed.  187.  Accord:  Mc- 
Kinney  v.  Carroll,  12  Pet.  66,  9  L.  Ed. 
1002. 

65.  Same;  where  litigant  has  availed 
himself  of  benefit  of  act. — Clay  v.  Smith. 
3  Pet.  411,  7  L.  Ed.  723;  Beaupre  v. 
.\oyes,  138  U.  S.  397,  34  L.  Ed.  991;  Eus- 
tis  V.  Bolles,  150  U.  S.  361.  37  L.  Ed. 
1111;  Electric  Co.  v.  Dow,  166  U.  S.  489, 
41  L.  Ed.  1088:  Pierce  v.  Sommerset  Rail- 
way, 171  U.  S.  641.  648,  43  L.  Ed.  316. 

This  doctrine  has  found  frequent  il- 
lustration in  the  case  of  persons  accept- 
ing the  benefit  of  dividends  and  compo- 
sitions under  bankrupt  and  insolvency  laws 
which  they  afterwards  sought  to  have 
declared  unconstitutional.  Such  were  the 
cases  of  Clay  v.  Smith.  3  Pet.  411.  7  L. 
Ed.    723;      Beaupre    v.    Noyes,    138    U.    S. 


397,  34  L.  Ed.  991;  Eustis  v.  Bolles,  150 
U.    S.   361,   37   L.   Ed.    1111. 

A  creditor  who  accepts  a  dividend 
awarded  in  a  composition  under  a  state  in- 
solvency law  thereby  waives  or  abandons 
his  right  to  attack  the  constitutionality  of 
the  law.  Clay  v.  Smith,  3  Pet.  4M,  7  L. 
Ed.  723.  See,  also,  Eustis  v.  Bolles,  150 
U.  S.   361,  37  L.   Ed.   1111. 

So  where  an  act  of  the  state  of  New 
Hampshire  provided  that,  in  proceedings 
to  ascertain  the  damages  occasioned  from 
the  flowage  of  lands  in  the  erection  of 
mill  danii.  either  party  might  elect  to 
have  the  damages  assessed  by  a  jury,  and 
that  judgment  for  the  amount  awarded, 
with  fifty  oer  cent  added,  should  be  final, 
it  was  held  that  a  litigant  who  had  elected 
to  proceed  thereunder  was  estopped  to 
question  the  constitutionality  of  the  pro- 
vision adding  fifty  per  cent  to  the  amount 
of  the  damages  assessed  by  the  jury. 
Electric  Co.  v.  Dow,  166  U.  S.  489,  41  L. 
Ed.    1088. 

S,  tlie  purchaser  of  a  railroad  prop- 
erty at  a  sale  under  foreclosure,  and  his 
associates  could  not  demand  to  be  in- 
corporated under  the  statutes  of  Michi- 
gan as  a  matter  of  contract  right.  Pos- 
sessing no  such  con,tract  right,  :  t^ljey  or 
their  privies  catiWot '  be  heard  to  assail 
the  constitutionality  of  the  conditions 
which  were  agreed  to  be  performed  when 
the  a:rant  by  the  state  was  made  of  the 
privilege  to  operate  as  a  corporation  the 
property  in  question.  Having  voluntarily 
accepted  the  privileges  and  benefits  of 
the  incorporation  law  of  Michigan,  the 
company  was  bound  by  the  provisions 
of  existing  laws  regulating  rates  of  fares 
upon  railroads,  and  it  was  estopped  from 
repudiating  the  burdens  attached  by  the 
statute  to  the  privilege  of  becoming  an 
incorporated  body.  Grand  Rapids,  etc., 
R.  Co.  V.  Osborn.  193  U.  S.  17,  29,  48  L. 
Ed.  598. 


78 


CONSTITUTIONAL  LAW. 


whether  it  be  a  law,  or  not  a  law,  is  a  judicial  question,  to  be  settled  and  deter- 
mined by  the  courts  and  judges.  The  doctrine  of  estoppel  is  totally  inadmissible 
in  the  case.^^  When  certain  parties  have  acted  and  have  been  placed  in  obliga- 
tory positions  toward  others  under  a  statute  subsequently  declared  unconstitu- 
tional, such  persons  cannot  claim  the  benefit  of  an  estoppel  in  such  manner  as  to 
have  such  void  law  executed  as  against  the  parties  claimed  to  have  been  estopped. 
Speaking  upon  this  point,  the  court  said :  "\\'e  are  unwilling  to  assent  to 
the  doctrine  of  legislation  by  estoppel.  The  courts  cannot,  by  the  execu- 
tion of  an  unconstitutional  law  as  a  law,  supply  the  want  of  power 
in  the  legislative  department."'^'  This  result  is  not  inconsistent,  how- 
ever, with  the  cases  which  hold  that,  "although  a  law  is  found  to  be 
unconstitutional,  a  party  who  has  received  the  full  benefit  under  it,  may  be 
compelled  to  pay  for  that  benefit  according  to  the  terms  of  the  law.  This  is  upon 
the  theory  of  an  implied  contract,  the  terms  of  which  may  be  sought  in  the  in- 
valid law,  and  which  arises  when  the  full  consideration  has  been  received  by  the 
party  against  whom  the  contract  is  sought  to  be  enforced. "^^ 

Application  of  Doctrine  Raises  No  Federal  Question. — The  application 
of  the  doctrine  of  estoppel  in  such  cases  raises  no  federal  question. ^^ 

3.  Waiver  of  Abandonment  of  Constitutional  Rights. — Speaking  gen- 
erally upon  this  subject,  Mr.  Justice  Hunt,  in  a  case  arising  out  of  the  statute  of 
the  state  of  Wisconsin  requiring  foreign  insurance  companies  to  waive  their  right 
to  remove  causes  into  the  federal  courts,  as  a  condition  precedent  to  the  right 
to  do  business  within  the  state,  said:  "Every  citizen  is  entitled  to  resort  to  all 
the  courts  of  the  country,  and  to  invoke  the  protection  which  all  the  laws  or  all 
those  courts  may  afford  him.     A  man  may  not  barter  away  his  life,  or  his  free- 


66.  Validity  of  law  cannot  be  established 
thrcugh  an  estoppel. — South  Ottawa  v. 
Perkins.  94  U.  S.  260,  267,  24  L.  Ed.  154; 
O'Brien  v.  Wheelock,  184  U.  S.  450,  489, 
46    L.    Ed.    636. 

Estoppel  to  deny  validity  of  law  under 
which  municipal  bonds  were  issued. — A 
municipal  corporation  is  not  estopped  to 
deny  the  constitutionality  of  an  act  au- 
thorizing it  to  tax  its  citizens  to  pay  the 
interest  on  bonds  issued  in  aid  of  a  pri- 
vate manufacturing  enterprise  by  the  fact 
that  the  town  authorities  paid  one  in- 
stallment of  interest  on  the  bonds  by 
means  of  a  levy  of  taxes  for  that  pur- 
pose. Loan  Association  v.  Topeka,  20 
Wall.  655.  667,  22  L.  Ed.  455.  See,  gen- 
erally, as  to  estoppel  in  this  class  of  cases, 
the  title  MUNICIPAL.  COUVTY.  STATE 
AND  FEDERAL  SECURITIES. 

67.  Same;  want  of  power  not  supplied 
through  an  estoppel. — O'Brien  v.  Whee- 
lock.   184   U.    S.   4.^0,   46   L.    Ed.    636. 

In  O'Brien  v.  Wheelock.  184  U.  S.  450, 
46  L.  Ed.  636,  it  was  held  that  property 
owners,  who  had  secured  the  enactment 
of  a  public  improvement  act  and  partici- 
pated in  the  organization  of  an  improve- 
ment district  in  accordance  with  the  terms 
of  the  act  were  not  estopped,  as  against 
the  holders  of  improvement  bonds  issued 
under  the  act,  to  deny  its  constitutionality. 

In  Shepard  v.  Barron,  194  U.  S.  553,  48 
L.  Ed.  1115.  the  court  criticised  the  deci- 
sion in  O'Brien  v.  Wheelock,  184  U.  S. 
450.  46  L.  Ed.  636,  and  said  in  part:  "The 
plaintiffs  have  referred  to  O'Brien  v. 
Wheelock,   184   U.    S.   450,   46   L.    Ed.    636, 


as  the  chief  authority  to  support  their 
contentions  as  to  estoppel.  In  that  case, 
while  the  estoppel  contended  for  was  de- 
nied, yet,  it  is  stated,  in  the  opinion  of  the 
court,  which  was  delivered  by  the  chief 
justice,  that:  'The  result  is  not  inconsist- 
ent with  the  cases  that  hold  that,  although 
a  law  is  found  to  be  unconstitutional,  a 
party  who  has  received  the  full  benefit 
under  it  may  be  compelled  to  pay  for  that 
benefit  according  to  the  terms  of  the  law. 
This  is  upon  the  theory  of  an  implied 
contract,  the  terms  of  which  may  be 
sought  in  the  invalid  law  and  which 
arises  when  the  full  consideration  has 
been  received  by  the  partj'^  against  whom 
the  contract  is  sought  to  be  enforced.'' 
*  *  *  The  history  of  the  proceeding 
thereafter  is  given,  commencing  at  page 
457  of  the  report  in  184  U.  S.,  but  it  is 
entirely  too  long  to  be  referred  to  here 
in  detail.  It  is  enou.gh  to  say  that,  after 
perusing  it.  there  will  be  found  great  dif- 
ficulty in  perceiving  even  a  slight  analogy 
to  the  case  before  us.  The  facts  cannot 
be  summarized.  They  must  be  appreci- 
ated in  all  their  fullness  and  detail,  and 
when  thus  examined  the  result  arrived 
at  will,  as  we  think,  seem  inevitable.  The 
case  was  sui  generis." 

68.  Not  inconsistent  with  previous  cases. 
—O'Brien  v.  Wheelock.  184  U.  S.  450, 
491.  4B  L.  Ed.  636. 

69.  Raises  no  federal  question. — Gillis 
V.  Stinchfield.  159  U.  S.  658,  40  L.  Ed.  295,' 
Speed  V.  McCarthy,  181  U.  S.  269,  45  L. 
Ed.  855;  Leonard  v.  Vicksburg.  etc.,  R. 
Co.,   198  U.   S.   416,  423,  49   L.   Ed.   1108. 


CONSTITUTIONAL  LAW. 


79 


dom,  or  his  substantial  rights.  In  a  criminal  case,  he  cannot,  as  was  held  in 
Cancemi's  case.  18  N.  Y.  128,  be  tried  in  any  other  manner  than  by  a  jury  of 
twelve  men,  although  he  consent  in  open  court  to  be  tried  by  a  jury  of  eleven 
men.  In  a  civil  case  he  may  submit  his  particular  suit  by  his  own  consent  to 
an  arbitration,  or  to  the  decision  of  a  single  judge.  So  he  may  omit  to  exercise 
his  right  to  remove  his  suit  to  a  federal  tribunal,  as  often  as  he  thinks  fit,  in  each 
recurring  case.  In  these  aspects  any  citizen  may  no  doubt  waive  the  rights  to 
which  he  may  be  entitled.  He  cannot,  however,  bind  himself  in  advance  by  an 
agreement,  which  may  be  specifically  enforced,  thus  to  forfeit  his  rights  at  all 
times  and  on  all  occasions,  whenever  the  case  may  be  presented."'"  "But  pro- 
visions of  a  constitutional  nature,  intended  for  the  protection  of  the  property 
owner,  may  be  waived  by  him,  not  only  by  an  instrument  in  writing,  upon  a  good 
consideration,  signed  by  him,  but  also  by  a  course  of  conduct  which  shows  an 
intention  to  waive  such  provision,  and  where  it  would  be  unjust  to  others  to 
permit  it  to  be  set  up.  Certainly  when  action  of  this  nature  has  been  induced 
at  the  request  and  upon  the  instigation  of  ^n  individual  he  ought  not  to  be 
thereafter  permitted,  upon  general  principles  of' justice  and  equity,  to  claim  that 
the  action  which  he  has  himself  instigated  and  asked  for,  and  which  has  been 
taken  upon  the  faith  of  his  request,  should  be  held  invalid  and  the  expense 
thereof,  which  he  ought  to  pay,  transferred  to  a  third  person."" ^ 


70.  Waiver  or  abandonment  of  consti- 
tutional rights. — Insurance  Co.  v.  Morse, 
20  Wall.  445.  451,  22  L.  Ed.  365.  Accord: 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S. 
535,  538,  24  L.  Ed.  148;  Barron  v.  Burn- 
side,  121  U.  S.  186,  30  L.  Ed.  915.  See, 
also,  Lafayette  Ins.  Co.  v.  French.  18 
How.  404,  407.  15  L.  Ed.  451;  Ducat  v. 
Chicago,  10  Wall.  410,  415,  19  L.  Ed.  972; 
St.  Clair  V.  Cox,  106  U.  S.  350,  356,  27  L. 
Ed.  222;  Philadelphia  Fire  Ass'n  v.  New 
York.  119  U.  S.  110,  120.  30  L.  Ed.  342. 

Waiver  of  right  to  remove  causes  into 
federal  court. — Thus  a  statute  which  ex- 
acts from  an  insurance  company,  as  a 
condition  to  the  right  to  do  business 
within  the  state,  an  agreement  to  abstain 
in  all  cases  from  resorting  to  the  courts 
of  the  United  States  is  void  as  against 
public  policy,  and  as  conflicting  with  the 
constitution  of  the  United  States.  Doyle 
V.  Continental  Ins.  Co.,  94  U.  S.  535.  24 
L.  Ed.  148;  Insurance  Co.  v.  Morse,  20 
Wall.  445,  450,  22  L.  Ed.  365;  Barron  v. 
Burnside,  121  U.  S.  186,  30  L.  Ed.  915. 
See.  also,  the  title  REMOVAL  OF 
CAUSES. 

71.  Waiver  implied  from  conduct. — 
Shepard  v.  Barron,  194  U.  S.  553.  568,  48 
L.  Ed.  1115.  See.  also,  Pierce  v.  Sommer- 
set  Railway,  171  U.  S.  641,  648,  43  L.  Ed. 
316. 

"The  constitutional  right  against  un- 
just taxation  is  given  for  the  protection 
of  private  property,  and  may  be  waived 
by  those  affected  who  consent  to  svich 
action  to  their  property  as  would  other- 
wise be  invalid."  Wight  v.  Davidson,  181 
U.  S.  371,  377.  45  L.  Ed.  900;  Shutte  v. 
Thompson,  15  Wall.  151,  159.  21  L.  Ed. 
123. 

"Under  some  circumstances  a  party  who 
is  illegally  assessed  may  be  held  to  have 
waived  all  right  to  a  remedv  by  a  course 
of    conduct    which    renders    it   unjust    and 


inequitable  to  others  that  he  should  be 
allowed  to  complain  of  the  illegality.  Such 
a  case  would  exist  if  one  should  ask  for 
and  encourage  the  levy  of  the  tax  of 
which  he  subsequently  complains;  and 
some  of  tile  cases  go  so  far  in  this  direc- 
tion as  to  hold  that  a  mere  failure  to 
give  notice  of  objections  to  one  who,  with 
the  knowledge  of  the  person  taxed,  as 
contractor  or  otherwise,  is  expending 
money  in  reliance  upon  payment  from 
the  taxes,  may  have  the  same  efifect, 
Cooley,  on  Taxation,  p.  573,  and  cases 
cited  in  note  5;  Tagh  v.  Adams,  10  Cush. 
252;  Bidwell  v.  City  of  Pittsburg.  85  Pa. 
St.  412;  Shutte  v.  Thompson,  15  Wall. 
151,  21  L.  Ed.  123."  Shepard  v.  Barron, 
194   U.   S.  553,  567,  48   L.   Ed.   1115. 

But  see  O'Brien  v.  Wheelock,  184  U. 
S.  450,  46  L.  Ed.  636,  where  it  was  held 
that  property  owners  who  had  secured 
the  passage  of  an  act  and  afterwards  or- 
ganized an  improvement  district  there- 
under were  not  estopped  to  deny  its 
validity  as  against  the  holders  of  the  im- 
provement   bonds. 

"On  principles  of  general  law,  we  are 
satisfied  that  the  plaintiffs  are  not  in  a 
position  to  assert  the  unconstitutionality 
of  the  act  under  which  they  petitioned  that 
proceedings  should  be  taken  and  that  the 
assessment  should  be  made  in  accordance 
with  those  provisions.  This  principle  has 
been  recognized  in  Ohio  many  times.  See 
State  V.  Mitchell,  31  O.  St.  592,  609;  Tone 
V.  Columbus,  39  O.  St.  281.  296;  City  of 
Columbus  V.  Shol,  44  O.  St.  479.  481;  City 
of  Columbus  T'.  Slyh,  44  O.  St.  484;  Mott 
V.  Hubbard,  59  O.  St.  199,  211."  Shep- 
ard V.  Barron,  194  U.  S.  553,  567,  48  L. 
Ed.  1115. 

In  Wisjht  V.  Davidson,  181  U.  S.  371, 
45  L.  Ed.  900.  tlfe  supreme  court,  while 
not  positively  deciding  the  proposition, 
strongly  intimated  that,  by  reason   of  the 
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In  Criminal  Prosecutions. — That  which  the  law  makes  essential  in  proceedings 
involving  the  deprivation  of  life  or  liberty  cannot  be  dispensed  with  or  affected 
by  the  consent  of  the  accused,  much  less  by  his  mere  failure  when  on  trial  and 
in  custody,  to  object  to  unauthorized  methodsJ-  But  when  there  is  no  consti- 
tutional or  statutory  mandate,  and  no  public  policy  prohibiting,  an  accused  per- 
son may  waive  any  privilege  which  he  is  given  the  right  to  enjoy .'^^ 

By  Laches  and  Acquiescence. — The  right  to  enforce  or  protect  a  constitu- 
tional right  in  a  court  of  equity  may  be  lost  by  laches  the  same  as  other  rights.'^* 


acts  of  the  appellees,  they  were  not  in  a 
position  to  question  the  validity  of  the 
statute  there  under  consideration;  but  as 
there  were  others  than  the  appellees  con- 
cernod,  and  a  decision  of  the  court  of  ap- 
peals had  declared  the  act  void  as  to 
the  appellees,  it  was  thought  better  to 
pass  by  the  question  whether  they  were 
estopped  by  having  made  the  dedication 
provided  for  in  the  act,  and  to  decide  the 
question  of  the  constitutionality  of  the 
act  of  congress  under  which  the  proceed- 
ings were  had.  The  act  was  held  to  be 
valid.  Shepard  v.  Barron,  194  U.  S.  553, 
567,    48    L.    Ed.    1115. 

72.  Waiver  of  constitutional  require- 
ments in  criminal  cases. — Hopt  v.  Utah, 
no  U.  S.  574.  578,  28  L.  Ed.  262;  Schwab 
V.  Berggren,  143  U.  S.  442,  448,  36  L.  Ed. 
218;  Lewis  v.  United  States,  146  U.  S. 
370.   374,   36    L.    Ed.    1011. 

"The  natural  life,  says  Blackstone.  'can- 
not legally  be  disposed  of  or  destroyed  by 
any  individual,  neither  by  the  person  him- 
self, nor  by  any  other  of  his  fellow  crea- 
tures, merely  upon  their  own  authority.' 
1  Bl.  Com.  133.  The  public  has  an  in- 
terest in  his  life  and  liberty.  Neither  can 
be  lawfully  taken  except  in  the  mode 
prescribed  by  law."  Lewis  v.  United 
States,  146  U.  S.  370,  374,  36  L.  Ed.  1011. 
See,  also,  the  titles  CRIMINAL  LAW; 
DUE  PROCESS  OF  LAW.  And  see 
post,  "Protection  to  Persons  Accused  of 
Crime,"   XVIII,   et   seq. 

73.  Otherwise  as  to  mere  privileges. — 
Schick  V.  United  States.  195  U.  S.  65,  71, 
49  L.   Ed.   99. 

"Can  it  be  that  a  defendant  can  plead 
guilty  of  the  most  serious,  even  a  capital 
offense,  and  thus  dispense  with  all  inquiry 
by  a  jury,  and  cannot,  when  informed 
against  for  a  petty  offense,  waive  a  trial 
by  jury?  Article  six  of  the  amendments, 
as  we  have  seen,  gives  the  accused  a  right 
to  a  trial  by  jury.  But  the  same  article 
gives  him  the  further  right  'to  be  con- 
fronted with  the  witnesses  against  him 
*  *  *  and  to  have  the  assistance  of  coun- 
sel.' Is  it  possible  that  an  accused  can- 
not admit  and  be  bound  by  the  admission 
that  a  witness  not  present  would  testify 
to  certain  facts?  Can  it  be  that  if  he 
does  not  wish  the  assistance  of  counsel 
and  waives  it,  the  trial  is  invalid.  It  seems 
only  necessary  to  ask  these  questions  to 
answer  them."  Schick  v.  United  States, 
195   U.   S.   65,  71,  49   L.   Ed.   99. 

"Authorities  in  the  state  courts  are  in 
harmony  with  this  thought.     In  Common- 


wealth V.  Dailey,  12  Cush.  80,  the  defend- 
ant in  a  misdemeanor  case  waived  his 
right  to  a  full  panel  and  consented  to  be 
tried  by  eleven  jurors,  and  this  action  was 
sustained  by  the  supreme  court  of  Massa- 
chusetts. Chief  Justice  Shaw,  delivering 
the  opinion  of  the  court,  said  (p.  83): 
'He  may  waive  any  matter  of  form  or  sub- 
stance, excepting  only  what  may  relate 
to  the  jurisdiction  of  the  court.'  The 
same  doctrine  was  laid  down  in  Murphy 
V.  Commonwealth,  1  Met.  (Ky.)  365; 
Tyra  v.  Commonwealth,  2  Met.  (Ky.)  1, 
and  in  State  v.  Kaufman,  51  Iowa  578. 
In  Connelly  v.  State,  60  Alabama  89,  a 
statute  authorizing  the  waiver  of  a  jury 
was  sustained.  The  same  rule  was  made 
in  State  v.  Warden,  46  Connecticut  349, 
which  was  a  case  of  a  felony.  See,  also, 
People  V.  Rathburn,  21  Wend.  509.  542." 
Schick  V.  United  States,  195  U.  S.  65.  72, 
49   L.   Ed.    99. 

74.  Waiver  by  laches  or  acquiescence. — • 
Pennsylvania  Mut.  Life  Ins.  Co.  v.  Aus- 
tin. 168  U.  S.  685,  43  L.  Ed.  626. 

Relief  has  been  denied  to  a  corporation 
which  has  succeeded  to  the  rights  of  a 
water  company,  and  which  claims  that 
the  obligation  of  its  contract  has  been  im- 
p.iired  by  certain  state  laws  and  city  or- 
dinances, upon  its  appearing  that  the 
corporation  lay  idly  by  while  the  city 
proceeded  at  great  expense  under  said 
laws  and  ordinances  to  the  erection  of  its 
own  waterworks,  and  which  were  nearing 
completion  at  the  time  suit  was  brought. 
Pennsvlvania  Mut.  Life  Ins.  Co.  v.  Aus- 
tin.   168   U.    S.   68.5.  42   L.   Ed.   626. 

But  where,  by  a  contract  between  a 
municipal  corporation  and  a  water  com- 
pany, the  power  of  the  city  to  regulate 
water  rates  was  restricted  to  the  extent 
that  it  was  forbidden  to  reduce  the  rates 
below  the  rates  then  existing,  acquies- 
cence by  the  water  company  under  pro- 
test for  a  period  of  fifteen  years,  in  an 
ordinance  alleged  to  imoair  the  obligation 
of  a  contract,  was  held  not  to  estop  the 
company  to  contest  its  validity,  it  appear- 
ing that  there  was  no  concealment,  no 
misleading,  no  injury,  no  change  of  con- 
dition, and  no  circumstances  upon  which 
to  invoke  the  doctrine  of  estoppel  or 
laches.  Los  Angeles  v.  Los  Angeles  City 
Water  Co..  177  U.  S.  558,  578,  44  L.  Ed. 
880. 

Where  a  statute  has  been  enacted  pro- 
viding for  compensation  to  persons  whose 
property  has  been  taken  in  the  construc- 
tion of  a  public  improvement,  and  a  rea- 
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"A  person  may  by  his  acts,  or  omission  to  act,  waive  a  right  which  he  might  other- 
wise have  under  the  constitution  of  the  United  States  as  weU  as  under  a  statute, 
and  the  question  whether  he  has  or  has  not  lost  such  right  by  his  failure  to  act 
or  by  his  action,  is  not  a  federal  one.""^ 

V.    System  or  Theory  of  Constitutional  Government  in  General. 

A.  State  or  Government  Defined. — The  word  state  describes  sometimes  a 
people  or  community  of  individuals  united  more  or  less  closely  in  political  re- 
lations, inhabiting  temporarily  or  permanently  the  same  country;  often  it  de- 
notes only  the  country,  or  territorial  re;gion,  inhabited  by  such  a  community; 
not  unfrequently  it  is  applied  to  the  government  under  which  the  people  live; 
at  other  times,  it  represents  the  combined  idea  of  people,  territory,  and  govern- 
ment."^® 

In  the  constitution  the  term  state  most  frequently  expresses  the  combined 
idea  just  noticed,  of  people,  territory  and  government.  A  state,  in  the  ordinary 
sense  of  the  constitution,  is  a  political  community  of  free  citizens,  occupying  a 
territory  of  defined  boundaries,  and  organized  under  a  government  sanctioned 
and  limited  by  a  written  constitution,  and  established  by  the  consent  of  the  gov- 
erned.''^ 

Distinction  between  State  and  Government  of  the  State, — There  is  an 
important  distinction  between  a  state  and  the  government  of  a  state.  The  state 
itself  is  an  ideal  person,  intangible,  invisible,  immutable.     The  government  is  an 


sonable  opportunity  has  been  afforded 
to  such  persons  to  obtain  such  compen- 
sation, and  a  reasonable  time  has  elapsed 
without  their  having  taken  any  steps  to 
do  so,  the  government  is  not  bound  to 
keep  such  statute  in  force  indefinitely,  but 
may  repeal  it.  since  under  such  circum- 
stances they  must  be  deemed  to  have 
waived  their  right  to  damages  or  com- 
pensation. Kaukauna  Water  Power  Co. 
V.  Green  Bav,  etc.,  Canal  Co.,  142  U.  S. 
254,   280,    35   L.    Ed.   1004. 

So  where  a  landowner  acquiesces  for 
a  number  of  years  in  the  appropriation 
of  his  property  to  public  use  without  com- 
pensation and  without  the  observance  of 
other  legal  requirements  concerning  the 
appropriation  of  private  property,  he  will 
be  held  to  have  waived  his  rights  and  can- 
not, nianu  forti.  obstruct  the  public  use 
and  repossess  himself  of  his  own.  Kauk- 
auna Water  Power  Co.  v.  Green  Bay,  etc.. 
Canal  Co.,  142  U.  S.  254,  280,  35  L.  Ed. 
1004. 

Thus  where  a  lot  owner  had  acquiesced 
for  over  twenty-five  years  in  the  con- 
struction and  maintenance  of  a  dam  and 
water  power  and  in  the  exclusive  appro- 
priation of  the  water  by  the  state  and  its 
grantees,  it  was  held  that  he  could  not 
then  treat  the  proceedings  as  a  nullity  and 
take  such  action  as  could  only  be  justified 
upon  the  theory  that  the  state  and  its 
grantee  had  acquired  no  rights  by  his  long 
silence.  Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254, 
281.  35  L.   Ed.  1004. 

75.  Same;  not  a  federal  question. — 
Eustis  V.  Bolles,  150  U.  v^.  361,  37  L.  Ed. 
1111;  Rutland  R.  Co.  v.  Central  Vermont 
R.    Co.,    159    U.    S.    630,    40     L.     Ed.      284; 
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Seneca  Nation  v.  Christy,  162  U.  S.  283, 
40  L.  Ed.  970;  Leonard  v.  Vicksburg,  etc.! 
R.  Co.,  198  U.  S.  416,  422,  49  L.  Ed.  1108. 
In  Seneca  Nation  v.  Christy,  162  U.  S. 
283,  40  L.  Ed.  970,  it  was  held  by  the 
state  court  that  even  if  there  were  a  right 
of  recovery  on  the  part  of  plaintififs  in  er- 
ror because  a  certain  grant  was  in  con-, 
travention  of  the  constitution  of  the 
United  States,  yet  that  such  recovery  was 
barred  by  the  New  York  statute  of  limi- 
tations. 

76.  State  or  government  defined. — . 
Texas  V.  White.  7  Wall.  700.  19  L.  Ed. 
227. 

77.  In  the  constitutional  sense. — Texas 
V.  White,  7  Wall.  700,  19  L.  Ed.  227;  Mc- 
Pherson  v.  Blacker,  146  U.  S.  1,  25,  36 
L.   Ed.   869. 

In  his  separate  opinion  in  Chisholm  v. 
Georgia.  2  Dall.  419,  455,  1  L.  Ed.  440, 
Mr.  Justice  Wilson  defines  and  describes 
a  state  as  follows:  "By  a  state,  I  mean 
a  complete  body  of  free  persons  united 
together  for  their  common  benefit,  to  en- 
joy peaceably  what  is  their  own,  and  to 
do  justice  to  others.  It  is  an  artificial 
person.  It  has  its  affairs  and  its  in- 
terests; it  has  its  rules;  it  has  its  rights: 
and  it  has  its  obligations.  It  may  acquire 
property,  distinct  from  that  of  its  mem- 
bers; it  may  incur  debts  to  be  discharged 
out  of  the  public  stock,  not  out  of  the 
private  fortunes  of  individuals.  It  may 
be  bound  by  contracts;  and  for  damages 
arising  from  the  breach  of  those  con- 
tracts. In  all  our  contemplations,  how- 
ever, concerning  this  feigned  and  arti- 
ficial person,  we  should  never  forget,  that, 
in  truth  and  nature,  those  who  think  and 
speak  and  act,  are  men." 
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agent  and  representative  of  the  state  through  which  it  acts.  Within  the  scope 
of  its  constitutional  authority  the  acts  of  the  government  are  the  acts  of  the 
state  and  binding  upon  the  state.  Outside  of  this  constitutional  authority,  the 
acts  of  the  government  are  not  the  acts  of  the  state,  but  mere  lawless  usurpations 
and  of  no  force  or  validity  whatever.  The  maxim  that  the  king  can  do  no  wrong 
is  applicable  to  the  state  itself,  but  not  applicable  to  the  government  which  is 
the  agent  of  the  state ;  the  state  being  absolutely  bound  by  constitutional  limita- 
tion can  do  nothing  in  contravention  thereof;  but  the  government,  or  the  in- 
dividuals of  which  it  is  composed,  may  transcend  their  constitutional  authority 
and  entail  liability  upon  individuals  who  attempt  to  enforce  their  unconstitutional 
acts."^  A  state  does  not  act  by  its  people  in  their  collective  capacity, 
but  through  such  political  agencies  as  ... :?  duly  constituted  and  established."* 
The  legislative  power  is  the  supreme  authority  except  as  limited  by  the  consti- 
tution of  the  state,  and  the  sovereignty  of  the  people  is  exercised  through  their 
representatives  in  the  legislature  unless  by  the  fundamental  law  power  is  else- 
where reposed. ^"^  Therefore,  what  is  forbidden  or  icquired  to  be  done  by  a  state 
is  forbidden  or  required  of  the  legislative  power  under  state  constitutions  as  they 
exist. ^^ 

As  Used  in  Provision  which  Guarantees  Republican  Form  of  Govern- 
ment.— The  term  state  is  also  used  to  express  the  idea  of  a  people  or  political 
community,  as  distinguished  from  the  government.  In  this  sense  it  is  used  in 
the  clause  which  provides  that  the  United  States  shall  guarantee  to  every  state 
in  the  Union  a  republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion. ^^ 

B.  Powers  Possessed  by  Government. — In  the  formation  of  a  govern- 
ment, the  people  may  confer  upon  it  such  powers  as  they  choose.  The  govern- 
ment, when  so  formed,  should  exercise  ail  the  powers  it  has  for  the  protection 
of  its  citizens  and  the  people  within  its  jurisdiction;  but  it  can  exercise  no  other.^^ 

Right  of  Majority  to  Frame  a  Government. — When  one  government  is  dis- 
solved and  the  people  come  to  form  a  new  one,  it  is  the  right  of  the  majority  to 
determine  what  system  shall  be  adopted  and  what  powers  shall  be  conferred 
upon  it.^^ 

C.  Written  and  Unwritten  Constitutions — 1.  Formal  Compact  Un- 
necessary.— A  formal  compact  is  not  a  necessary  foundation  of  government;. 
for  if  an  individual  should  assume  the  sovereignty,  and  the  people  assent  to  it, 
this  would  be  a  legal  establishment,  whatever  limitation  might  afterwards  be  im- 
posed.^ 

2.  British  and  American  Systems  Contrasted. — In  England,  there  is  no 
written  constitution,  no  fundamental  law,  nothing  visible,  nothing  real,  nothing 
certain,  by  which  a  statute  can  be  tested.     Parliament  has  sovereign  and  uncon- 

78.  Distinction  between  state  and  gov-  83.  Powers  possessed  by  government, 
ernment  of  the  state. — Virpcinia  Coupon  — United  St-ite?  t'.  Cruikshank,  92  U.  S. 
Cases,    114   U.    S.    269.   270.    307.    29    L.    Ed.        542.   .5-^9.   23   L.   Ed.   588. 

185.     See.  also,  Langford  v.  United  States,  84.    Right  of  majority  to  frame  a  gov- 

101  U.  S.  341,  25   L.   Ed.   1010.  ernment. — Respiiblica  v.    Chapman,   1  Dall. 

79.  Same;  does  not  art  in  collective  ca-  53,  58,  1  L.  Ed.  3'^.  See,  also,  ante,  "Right 
pacity. — McPherson  v.  Blacker,  146  U.  S.  of  Majority  to  Adopt  a  Constitution,"' 
1,   25,   36   L.    Ed.    869.  II.    A,    1. 

80.  Same ;  sovereignty  exercised  through  85.  Formal  compact  unnecessary.— 
the  legislature. — McPherson  v.  Blacker,  Resoublica  v.  Chapman,  1  Dall.  53,  5S,  1 
146   U.    S.    1,   25.   36    L.    Ed.   869.  L.    Ed.    33. 

81.  Sam.e;  restrictions  upon  state  are  Federal  sovereignty  antedates  formal 
binding  upon  legislature  of  state. — Mc-  compact. — Upon  exception  to  an  indict- 
Pherson  v.  Blacker,  146  U.  S.  1,  25,  36  L.  ment  for  forgery,  "that,  at  the  time  of 
Fd.  869.  the    offense    charged,    the     United      States 

82.  As  used  in  provision  which  guar-  were  not  a  body  corporate  known  in  law," 
antees  republican  form  of  government. —  it  was  held  that  the  United  States  became 
Texas  V.  White,  7  Wall.  700.  19  L.  Ed.  a  body  corporate  from  the  moment  of 
227.  See.  also,  McPherson  v.  Blacker,  146  their  association,  since  from  that  moment 
U.  S.  1,  25,  36  L.  Ed.  869.  there    was    no    superior    from    whom    that 
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trollable  authority  in  the  making,  confirming,  enlarging,  restraining,  abrogating, 
repealing,  reviving  and  expounding  of  laws,  concerning  matters  of  all  possible 
denominations,  ecclesiastical  or  temporal,  civil,  military,  maritime  or  criminal; 
this  being  the  place  where  that  absolute  despotic  power,  which  must  in  all  govern- 
ments reside  somewhere,  is  entrusted  by  the  constitution  of  those  kingdoms.s^ 
It  is  difficult  to  say,  what  the  constitution  of  England  is;  because,  not  being  re- 
duced to  written  certainty  and  precision,  it  lies  entirely  at  the  mercy  of  the  parlia- 
ment; it  bends  to  every  governmental  exigency;  it  varies  and  is  blown  about  by 
every  breeze  of  legislative  humor  or  political  caprice.*^  In  America  the  case 
is  widely  different.  Not  only  have  we  a  written  federal  constitution,  which  is 
the  supreme  law  and  sovereign  will,  binding  upon  all  the  departments  of  govern- 
ment, both  state  and  federal,  as  to  these  matters  upon  which  it  speaks,^^  but  each 
state  in  the  Union  has  its  constitution  reduced  to  written  exactitude  and  pre- 
cision.^^ 

VI.    Organization  of  Government  in  the  United  States. 

A.  Status  of  the  States  as  Colonies. — When  resistance  was  made  to  the 
execution  of  the  laws  of  Great  Britain  the  colonies  were  not  thirteen  independent 
states,  but  colonies  and  provinces  belonging  to,  and  a  part  of,  a  great  empire  com- 
prehending both  countries.90  Before  opposition  to  the  measures  of  the  parlia- 
ment of  Great  Britain  became  necessary,  each  province,  or  colony,  composed  a 
body  politic,  and  the  several  provinces  or  colonies  were  in  no  wise  connected  with 
each  other,  than  as  being  subject  to  a  common  sovereign.  Each  province  or  col- 
ony had  a  distinct  legislature,  a  distinct  executive,  a  distinct  judiciary;  and  in 
respect  to  the  powers  of  taxation  no  power  then  existed,  or  was  claimed,  for 
any  joint  authority  on  behalf  of  all  the  provinces  or  colonies  to  tax  the  whole.^^ 


character  could  otherwise  be  derived. 
Respublica  v.  Sweers,  1  Dall.  41,  44,  1  L. 
Ed.  29. 

86.  American  and  English  systems  con- 
trasted.— Vanhorne  v.  Dorrance,  2  Dall. 
304.  3()7m,  308,  1  L.  Ed.  391;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  643. 
4  L.  Ed.  629;  Farrington  v.  Tennessee,  95 
U.   S.   679,   684.  24  L.   Ed.   558. 

"It  is  the  theory  of  the  British  consti- 
tution that  parliament  is  omnipotent.  It 
can  pass  bills  of  attainder  and  acts  of  con- 
fiscation. Gibbon's  Autobiography,  14. 
It  can  also  create  and  destroy  corpora- 
tions." Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  643,  4  L.  Ed.  629;  Farring- 
ton V.  Tennessee,  95  U.  S.  679,  684.  24  L. 
Ed.   558. 

It  has  unquestioned  power  to  annul  or 
revoke  corporate  rights.  Dartmouth  Col- 
lege V.  Woodward.  4  Wheat.  518,  643,  4 
L.    Ed.   629. 

But  these  things  involve  the  exercise, 
not  of  its  ordinary,  but  of  an  extraordi- 
nary power,  not  unlike  that  of  the  Roman 
emperors,  sometimes  applied  in  moulding 
and  administering  the  civil  law  in  special 
cases.  Farrington  v.  Tennessee,  95  U.  S. 
679,  674,   24  L.    Ed.  558. 

87.  Same. — Vanhorne  v.  Dorrance,  2 
Dall.   304,   308,    1    L.   Ed.   391. 

88.  Same. — See  ante.  "The  Federal  Con- 
stitution, Laws  and  Treaties,"  IV,  B,  2, 
et  seq. 

89.  Each  state  has  a  written  constitu- 
tion.— Vanhorne  v.  Dorrance,  2  Dall.  304, 
308,  1  L.  Ed.  391;  Wilkinson  v.  Leland,  2 
Pet.   627.  656,  7  L.   Ed.  542. 


Upon  the  separation  from  Great  Britain 
in  1776,  th-e  governments  of  tne  several 
states  were  at  first  revolutionary.  They 
soon  proceeded,  however,  to  adopt  formal 
constitutions,  apportioning,  defining,  and 
limiting  the  powers  of  the  several  depart- 
ments of  government,  and,  with  two  ex- 
ceptions, they  had  completed  this  work 
before  independence  was  acknowledged  by 
Great  Britain.  Of  the  original  states, 
Delav/are,  Maryland,  New  Hampshire. 
New  Jersey,  North  Carolina,  Pennsyl- 
vania, South  Carolina  and  Virginia 
adopted  constitutions  in  1776,  Georgia  and 
New  York  in  1777  and  Massachusetts  in 
1780;  while  the  colonial  charter  of  Con- 
necticut was  not  superseded  by  a  consti- 
tution until  1818,  and  that  of  Rhode  Island 
not  until  1842.  See  Cooley,  Const.  Law, 
3d  Ed.,  p.  10. 

90.  Status  of  the  colonies  at  the  time  of 
the  separation. — Camp  v.  Lockwood,  1 
Dall.  393,  401.  1  L.  Ed.  192;  Penhallow  v. 
Doane,  3  Dall.  54,  90,  1  L.  Ed.  507; 
Chisholm  v.  Georgia,  2  Dall.  419,  471.  1 
L.   Ed.  440. 

91.  Same. — Penhallow  v.  Doane,  ^  Dall. 
54,  90,  1  L.  Ed.  507,  opinion  of  Iredell,  J. 

"All  the  people  of  this  country  w.  "e 
then  subjects  of  the  king  of  Great  Britain, 
and  owed  allegiance  to  him;  and  all  the 
civil  authority  then  existing,  or  exercised 
here,  flowed  from  the  head  of  the  British 
Empire.  They  were,  in  strict  sense,  fel- 
low subjects,  and  in  a  variety  of  respects, 
one  people."  Chisholm  v.  Georgia,  2  Dall. 
419,  471,   1   L.   Ed.   440. 
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B.     Effect    of   the    Revolution    and    Declaration   of  Independence — 1. 

Revolution  Was  Political  and  Not  Social. — The  American  Revolution  was 
not  a  social  revolution.  It  did  not  alter  or  affect  the  domestic  condition  or  ca- 
pacity of  persons  within  the  colonies,  nor  was  it  designed  to  disturb  the  domestic 
relations  existing  among  them.  It  was  a  political  revolution  by  which  thirteen 
dependent  colonies  became  thirteen  independent  states. '•^- 

Effect  on  Individual  Rights. — The  revolution  and  the  following  separation 
from  the  mother  country  did  not  operate  to  deprive  individuals  of  their  civil 
rights,  nor  of  their  property  rights. ^^ 

2.  Changed  the  Form  but  Not  the  Substance  oe  the  Government. — 
When  the  people  of  the  United  Colonies  separated  from  Great  Britain,  they 
changed  the  form,  but  not  the  substance,  of  their  government.  They  retained 
for  the  purposes  of  government  all  the  powers  of  the  British  parliament,  and 
through  their  state  constitutions,  or  other  forms  of  social  compact,  undertook 
to  give  practical  effect  to  such  as  they  deemed  necessary  for  the  common  good 
and  the  security  of  life  and  property.  All  the  powers  which  they  retained  they 
comrnitted  to  their  respective  states,  unless  in  express  terms  or  by  implication 
reserved  to  themselves.  Subsequently,  when  it  was  found  necessary  to  establish 
a  national  government  for  national  purposes,  a  part  of  the  powers  of  the  states 
and  of  the  people  of  the  states  were  granted  to  the  United  States  and  to  the 
people  of  the  United  States.  This  grant  operated  as  a  further  limitation  upon 
the  powers  of  the  states,  so  that  now  the  governments  of  the  states  possess  all 
the  powers  of  the  parliament  of  England,  except  such  as  have  been  delegated 
to  the  United  States  or  reserved  by  the  people.  The  reservation  by  the  people  is 
shown   in   the  prohibitions  of  the  constitution.''^ 

3.  The  Colonies  Became  Independent  States. — By  the  revolution  the  pre- 
rogatives of  the  crown  and  the  transcendent  power  of  parliament  devolved  upon 
the  individual  states  in  a  plenitude  unimpaired  by  any  act  and  controllable  by 
no  authority.'-'''^     Thirteen  dependent  colonies  became  thirteen  independent  states. 


92.  Nature  of  Revolution  political,  not 
social.— Scott  V.  Sandford,  19  How.  393, 
503.  15  L.  Ed.  691  (opinion  of  Campbell, 
J.),  citing  Ware  v.  Hylton,  3  Dall.  199,  1 
L.  Ed.  568;  Mcllvaine  v.  Coxe,  4  Cranch 
209.  212,   2   L.   Ed.   598. 

93.  Effect  of  Revolution  on  individual 
rights. — Dawson  v.  Godfrey,  4  Cranch 
321,  323.  2  L.  Ed.  634;  Terrett  V.  Taylor, 
9  Cranch  43,  50.  3  L.  Ed.  650;  Darmouth 
College  V.  Woodward.  4  Wheat.  518,  651, 
707,  4  L.  Ed.  629;  Society  for  the  Propa- 
gation of  the  Gospel  r.  New  Haven,  8 
Wheat.  464,  5  L.  Ed.  662. 

This  was  necessarily  true  under  the 
principle  of  the  common  law  and  the  law 
of  nations,  repeatedly  recognized  by  the 
supreme  court  of  the  United  States,  that 
the  division  of  an  empire  or  the  transfer 
of  sovereignty  as  to  a  part  or  the  whole 
of  its  territory,  whether  peaceably  by 
treaty,  or  forcibly  by  revolution  or  con- 
quest, works  no  forfeiture  of  private 
rights  of  person  or  property.  Dawson  v. 
Godfrey,  4  Cranch  321.  323,  2  L.  Ed.  634; 
Terrett  v.  Taylor,  9  Cranch  43.  50,  3  L. 
Ed.  6.50;  Mutual  Assur.  Society  v.  Watts, 
1  Wheat.  279,  4  L.  Ed.  91;  Dartmouth 
College  V.  Woodward.  4  Wheat  518,  651, 
707,  4  L.  Ed.  629;  Green  v.  Biddle,  8 
Wheat.  1.  98,  5  L.  Ed.  547;  Society  for 
Propagation  of  the  Gospel  v.  New  Haven, 
8  Wheat.  464,  5  L.  Ed.  662;  Johnson  v. 
Mcintosh,  8  Wheat.  543,  589,  5  L.  Ed.  681; 


Henderson  v.  Poindexter,  12  Wheat.  530, 
536,  6  L.  Ed.  718;  American  Ins.  Co.  v. 
Canter.  1  Pet.  511,  7  L.  Ed.  243;  Soulard 
V.  United  States,  4  Pet.  511,  7  L.  Ed.  938; 
Hawkins  v.  Barney,  5  Pet.  457,  467,  8  L. 
Ed.  190;  United  States  v.  Arredondo,  6 
Pet.  691,  712.  8  L.   Ed.   547;  United  States 

V.  Percheman,  7  Pet.  51,  86,  87,  8  L.  Ed. 
604;  United  States  v.  Clark.  8  Pet.  445,  8 
L.  Ed.  1001;  Delassus  v.  United  States,  9 
Pet.  117,  133,  9  L.  Ed.  71;  Mitchel  v. 
United  States,  9  Pet.  711,  734.  9  L.  Ed. 
283;  Smith  v.  United  States,  10  Pet.  336, 
330,  9  L.  Ed.  442;  New  Orleans  V.  United 
States,  10  Pet.  662,  718,  9  L.  Ed.  573; 
Strother  v.  Lucas.  12  Pet.  410,  9  L.  Ed. 
1137;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  749.  9  L.  Ed.  1233;  Pollard  v. 
Kibbe,  14  Pet.  353.  393,  10  L.  Ed.  490; 
United  States  v.  Wiggins,  14  Pet.  344,  10 
E.  Ed.  481;  Leitensdorfer  v.  Webb,  20 
How.  176,  15  L.  Ed.  891.  See,  also,  post. 
"As  to  Private,  Personal  and  Property 
Rights;    Continuation    of    Existing    Laws," 

VI,  D,  2,  c,   (3),   (c),   (bb),  (aaa). 

94.  Revolution  cb.gnged  the  form  but 
not  the  substance  of  the  governm.ent.— 
Munn  V.  Illinois.  94  U.  S.  113,  124,  24  L- 
Ed.  77. 

95.  The  colonies  become  independent 
states. — Johnson  v.  Mcintosh,  8  Wheat. 
543,  595.  5  L.  Ed.  681:  Cherokee  Nation  v. 
Ge'-rp-;:i  ,5  P-•^  1.  4«.  8  L.  Ed.  25;  Briscoe 
V.  Bank,  11   Pet.  257,  328n,  9  L.   Ed.  709; 
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The  declaration  of  independence  was  not  a  declaration  that  the  united  colonies 
jointly,  in  a  collective  capacity,  were  independent  states,  but  that  each  of  them 
was  a  sovereign  and  independent  state;  that  is,  that  each  of  them  had  a  right  to 
govern  itself  by  its  own  authority  and  its  own  laws,  without  any  control  from  any 
other  power  on  earth. ^'^ 

Formal  Declaration  of  Independence  Unnecessary  to  State  Independ- 
ence.— Delegates  and  representatives  were  elected  by  the  people  of  the  several 
counties  and  corporations  of  Virginia  to  meet  in  a  general  convention,  for  the  pur- 
pose of  framing  a  new  government,  by  the  authority  of  the  people  only,  which 
convention  met  on  the  6th  day  of  May,  continued  in  session  until  the  5th  of  July, 


Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  720,  9  L.  Ed.  1233;  Martin  v.  Wad- 
dell.  16  Pet.  367,  408.  410,  414,  10  L.  Ed. 
997;  Shively  v.  Bowlby,  152  U.  S.  1,  14, 
38   L.   Ed.  331. 

96.  Same. — Scott  v.  Sandford,  19  How. 
393,  502,  15  L.  Ed.  691  (opinion  of  Camp- 
bell. J.).  See,  also,  Ware  v.  Hylton,  3 
Dall.  199,  1  L.  Ed.  568:  Mcllvaine  v.  Coxe.  4 
Cranch  209,  212.  2  L.  Ed.  598;  Manchester 
:'.  Massachusetts,  139  U.  S.  240,  257,  35 
L.  Ed.   159. 

In  June,  1776,  the  convention  of  Vir- 
ginia formally  declared  that  Virginia  was 
a  free,  sovereign  and  independent  state; 
and  on  the  4th  of  July,  1776,  following,  the 
United  States,  in  congress  assembled,  de- 
clared the  thirteen  united  colonies  free 
and  independent  states;  and  that,  as  such, 
they  had  full  power  to  levy  war,  conclude 
peace,  etc.  Speaking  of  the  effect  of  this 
declaration,  Mr.  Justice  Chase,  says:  "I 
consider  this  as  a  declaration,  not  that 
the  united  colonies  jointly  in  a  collective 
capacit}'.  were  independent  states,  etc..  but 
that  each  of  them  was  a  sovereign  and 
independent  state,  that  is.  that  each  of 
them  had  a  right  to  govern  itself  bv  its 
own  authority  and  its  own  laws,  without 
any  control  from  any  other  power  upon 
earth."  Ware  v.  Hylton,  3  Dall.  199.  224, 
1  L.  Ed.  568,  opinion  of  Chase,  J. 

Speaking  upon  this  point  Mr.  Justice 
Gushing,  in  his  separate  opinion  in  the 
case  of  Penhallow  v.  Doane,  3  Dall.  54, 
117,  1  L.  Ed.  507,  says:  "I  have  no  doubt 
of  the  sovereifTnty  of  the  states,  saving 
the  powers  delegated  to  congress,  being 
such  as  were  'proper  and  necessary'  to 
carry  on,  unitedly,  the  common  defense 
in  the  open  war  that  was  waged  against 
this  country,  and  in  support  of  their  liber- 
ties, to  the  end  of  the  contest.  But  as 
has  been  said.  I  conceive,  we  are  con- 
cluded upon  that  point,  by  a  final  decision 
heretofore    made." 

"The  several  states  which  composed 
this  union,  so  far  at  least  as  regarded 
their  municipal  regulations,  became  en- 
titled, from  the  time  when  they  declared 
themselves  independent,  to  all  the  rights 
and  powers  of  sovereign  states,  and  that 
they  did  not  derive  them  from  conces- 
sions made  by  the  British  King.  The 
treaty  of  peace  contains  a  recognition  of 
their    independence,     not    a    grant    of    it. 


From  hence,  it  results  that  the  laws  of 
the  several  state  governments  were  the 
laws  of  sovereign  states,  and  as  such  were 
obligatory  upon  the  people  of  such  state 
from  the  time  they  were  enacted."  Mc- 
llvaine V.  Coxe,  4  Cranch  209,  212,  2  L. 
Ed.  598.  Accord:  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  257,  35  L.  Ed. 
159. 

When  the  revolution  took  place  the 
people  of  each  state  became  themselves 
sovereign;  and  in  that  character  hold  the 
absolute  right  to  all  their  navigable 
waters,  and  the  soils  under  them  for 
their  own  common  use.  subject  only  to 
the  rights  since  surrendered  by  the  con- 
stitution; and  by  no  compact  between  a 
state  and  the  United  States,  can  the  rights 
of  the  states  be  either  diminished  or  en- 
larged with  respect  to  these  matters.  Mar- 
tin V.  Waddell,  16  Pet.  3(^7.  410.  10  L.  Ed. 
997;  Pollard  v.  Hagan,  3  How.  212,  229.  11 
L.  Ed.  565;  Oilman  v.  Philadelphia.  3  Wall. 
713.  726.  18  L.  Ed.  96;  Shively  v.  Bowlby, 
152   U.   S.    1,    16.   38    L.    Ed.    331. 

By  the  revolution  the  duties  as  well  as 
the  power  of  the  government  de^-olved  on 
the  state  of  Georgia.  It  is  admitted  that 
among  tT^e  latter  were  comprehended  the 
transcendent  powers  of  parliament  as 
well  as  those  of  the  executive  depart- 
ment. (Separate  opinion  of  Baldwin, 
J.)  Cherokee  Nation  v.  Georgia.  5  Pet. 
1,  46,  8  L.  Ed.  25.  citing  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  651.  4  L. 
Ed.  629;  Sturges  v.  Crowninshield  4 
Wheat.  120,  192,  4  L.  Ed.  529;  Green  v. 
Biddle.  8  Wheat.  1,  98,  5  L.  Ed.  547; 
Otrden  v.  Saunders.  12  Wheat.  213,  254, 
6  L.  Ed.  606. 

On  the  4th  of  October,  1776,  the  state 
of  New  Jersey  was  completely  a  sove- 
reign and  independent  state,  and  had  a 
right  to  compel  the  inhabitants  of  the 
state  to  become  citizens  thereof.  Mc- 
llvaine V.  Coxe,  4  Cranch  209.  2  L.  Ed. 
598. 

Previous  to  the  establishment  of  the 
first  state  constitution  of  PennsvU-nnia, 
following  the  severance  from  Great  Bri- 
tain, a  kind  of  government,  independent 
of  Great  Britain,  was  administered  in  that 
state;  and  upon  the  establishment  of  the 
state  constitution,  or  state  government, 
powers  of  sovereignty  were  lodged  with 
congress.  Be=publica  v.  Chapman,  1  Dall. 
53,  56,  1  L.  Ed.  33. 
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1776,  and  in  virtue  of  their  delegated  powers  established  a  constitution  or  form 
of  government,  to  regulate  and  determine  by  whom  and  in  what  manner  the 
authority  of  the  people  of  Virginia  should  thereafter  be  executed.  This  was 
done  under  the  authority  of  the  people  of  the  state  of  Virginia  who  were  the 
genuine  source  and  fountain  of  all  power  that  could  be  rightfully  exercised 
within  its  limits,  and  who  had  therefore  an  unquestionable  right  to  grant  it  to 
whom  they  pleased  and  under  what  restrictions  or  limitations  they  thought  proper. 
From  the  moment  the  people  of  Virginia  exercised  this  power,  all  dependence  on, 
and  connection  with  Great  Britain  absolutely  and  forever  ceased,  and  no  formal 
declaration  of  independence  was  necessary.''" 

4.  Powe:rs  of  the  Revolutionary  Congress — a.  Represented  the  States 
as  to  Their  National  Powers  and  Attributes. — In  the  prosecution  of  the  revolu- 
tionary war,  all  the  states,  or  colonies,  were  equally  principals,  and  carried  on  the 
war  as  a  common  cause,  and  by  common  consent,  without  being  tied  together  by 
any  regularly  organized  system  of  government.  The  first  body  that  exercised 
anvthino-  like  a  sovereign  authority  was  the  congress  of  the  then  united  colonies 
which  body  superintended  the  whole  and  by  common  consent  was  invested  with 
such  general  powers  as  were  necessary  for  the  prosecution  of  the  war.  Afterwards 
the  colonies  were  divided  into  several  distinct  governments  by  the  name  of  states, 
still  leaving  the  general  power  in  congress,  which  power,  being  in  a  great  measure 
undefined,  was  exercised,  with  respect  to  internal  matters,  by  recommendations 
to  the  several  governments,  instead  of  laws;  which,  however,  had  generally  the 
force  of  laws.^'s  The  states  individually  were  not  known  or  recognized  as  sover- 
eign by  foreign  nations,  nor  are  they  now ;  but  the  states  collectively,  under  con- 
gress, as  a  connecting  point  or  head,  were  acknowledged  by  foreign  powers  as 
sover'eic^n,  particularly  as  to  national  powers  and  attributes,  such  as  rights  of  war 
and  peace,  making  treaties,   and  sending  and  receiving  ambassadors.^^ 

b.  Nature  of  Pozvers  Exercised  by  Congress. — Before  the  adoption  of  the  ar- 
ticles of   confederation   the  powers   of   congress  originated   from   necessity,  and 

97.    Formal  declaration  of  independence  unappropriated   lands,    which   belonged   to 

unnecessary. Ware    v.    Hylton,     3      Dall.  that  crown,  passed,  not   to  the   people   of 

199     223     1  '  ly.     Ed.      568.       (Opinion      of  the    colony   or   states   within   whose   limits 

Chase"  f  )  they  were  situated,  but  to  the  whole  peo- 

98    'powers    of   the   revolutionary   con-  ple;    on    whatever   principles    this    opinion 

gress.-Camp    v.    Lockwood,    1    Dall.    393,  rested   it   did   not   give   way  to   the   other. 

^oi     1   1     P(\    19^  ^"*^    thirteen    sovereignties    were    consid- 

401,  1   L,.  -fc-a.  ly-.  ^^^^    ^g    emerged    from    the    principles    of 

99.     Individual    states   were    not   recog-  ^j^^   revolution,   combined   with   local   con- 

nized.— Penhallow    v.    Doane.    3    Uall      54,  venience    and    considerations;    the    people, 

81,     1     h.     Ed.     507,    opinion     of     Fatter-  nevertheless,   continued  to   consider  them- 

son,  J.                                               _  selves,  in  a  national  point  of  view,  as  one 

Same — Nature  of  union  during  revolu-  people;  and  they  continued,  without  in- 
tionary  period. — When  the  revolution  terruption,  to  manage  their  national  con- 
commenced,  the  patriots  did  not  assert  cerns  accordingly.  Chisholm  v.  Georgia, 
that  only  the  same  affinity  and  social  con-  2  Dall.  419,  470,  1  L.  Ed.  440. 
nection  subsisted  between  the  people  of  Same;  as  to  prize  questions. — "In  every 
the  colonies,  which  subsisted  between  the  government,  whether  it  consists  of  many 
people  of  Gaul,  Britain  and  Spain,  while  states,  or  of  a  few,  or  whether  it  be  of  a 
Roman  provinces,  viz,  only  that  affinity  federal  or  consolidated  nature,  there  must 
and  social  connection  which  result  from  ijg  ^  supreme  power  or  will;  the  rights  of 
the  mere  circumstance  of  being  governed  y^^j.  ^^-^^  peace  are  component  parts  of  this 
by  the  same  prince,  different  ideas  pre-  supremacy,  and  incidental .  thereto  is  the 
vailed,  and  gave  occasion  to  the  Congress  question  of  prize.  The  question  of  prize 
of  1774  and  1775.  The  revolution  or  grows  out  of  the  nature  of  the  thing.  If 
rather  the  Declaration  of  Independence,  Jt  be  asked,  In  whom,  during  our  revolu- 
found  the  people  already  united  for  gen-  tionary  war,  was  lodged,  and  by  whom 
eral  purposes,  and  at  the  same  time  pro-  ^r^s  exercised,  this  supreme  authority? 
viding  for  their  more  domestic  concerns  Nq  one  will  hesitate  for  an  answer.  It 
by  state  conventions  and  other  temporary  ^^g  lodged  in,  and  exercised  by,  con- 
arrangements.  From  the  crown  of  Great  gress;  it  was  there  or  nowhere;  the  states 
Britain,  the  sovereignty  of  their  country  individually  did  not,  and,  with  safety, 
passed  to  the  people  of  it;  and  it  was  could  not  exercise  it."  Penhallow  " 
then  not  an  uncommon  opinion,  that  the  Doane,  3   Dall.  54,  80,  1   L.   Ed.   507. 
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arose  out  of  and  were  only  limited  by  events ;  or,  in  other  words,  they  were  rev- 
olutionary in  their  nature.  Their  extent  depended  upon  the  exigencies  and 
necessities  of  public  affairs.  There  is  only  one  rule  of  construction,  in  regard 
to  the  acts  done,  which  will  fully  support  them,  namely,  that  the  powers  actually 
exercised  were  rightfully  exercised,  wherever  they  were  supported  by  the  implied 
sanction  of  the  state  legislature,  and  by, the  ratification  of  the  people. ^ 

c.  Whence  Derived. — From  the  first  meeting  of  congress  in  1774  until  the  rat- 
ification of  the  articles  of  confederation  on  the  first  of  March,  1781,  the  powers 
of  congress  were  derived  from  the  people  they  represented  expressly  given, 
through  the  medium  of  their  state  conventions  or  state  legislatures ;  or  the 
powers  exercised  were  impliedly  ratified  by  the  acquiescence  and  obedience  of 
the  people.  These  powers  were  revolutionary  in  their  nature,  and  their  extent 
depended  on  the  exigencies  and  necessity  of  public  affairs.  The  several  states 
retained  all  internal  sovereignty  while  congress  possessed  the  great  rights  of 
external   sovereignty. ^ 

d.  Extent  of  Pozu'ers  Possessed  by  Congress — (1)  Pozver  to  Bind  States. — If 
previous  to  the  articles  of  confederation  any  state  had  the  right  to  revoke  or 
rescind  powers  conferred  upon  congress,  there  was  but  one  way  of  exercising  it, 
and  that  was  by  withdrawal  from  the  confederacy.  So  long  as  a  state  continued 
a  member  and  had  representatives  in  congress,  it  was  bound  by  the  acts  of  con- 
gress, and  any  statute  purporting  to  revoke  legitimate  powers  of  congress  were 
nugatory,  so  long  as  the  state  remained  in  the  confederation.^  The  states,  when 
in  congress,  stood  on  the  floor  of  equality,  and  the  majority  were  entitled  to  con- 
trol. No  state  could  remain  in  the  confederacy  and  deny  the  supreme  powers  of 
congress  as  to  war  and  peace  and  their  incidents."* 

(2)  Particular  Poivers. — Court  of  Appeals  in  Prize  Causes. — Previous  to 
the  ratification  of  the  articles  of  confederation,  the  continental  congress,  as  an  im- 
plied or  revolutionary  power,  had  authority  to  institute  a  court  of  appeals  in 
prize  cases,  and  to  vest  it  with  jurisdiction  both  as  to  appeals  then  pending  before 
congress  and  also  as  to  those  subsequently  arising.-^ 

War — Powers — Removal  or  Destruction  of  Private  Property. — Durino^ 

1.  Nature  of  powers  exercised  by  the  inally  resided  in  congress  was  derived 
revolutionary  congress. — Scott  v.  Sand-  from  the  people.  This  authority  was  dele- 
ford,  19  How.  393,  504.  15  L.  Ed.  691.  gated  to  congress  not  by  all  the  people 
(Opinion    of    Campbell,    J.)  in   the  several   provinces  or  states,   but  by 

The    powers    of    congress    were    revolu-  each  body  politic  separately,  and  of  course 

tionary    in    their    nature,    arising     out      of  no    authority    could    be    conveyed    to    the 

events,   adequate   to    every   national   emer-  whole,  but  that  which  previously  was  pos- 

gency    and    co-extensive    with    the    object  sessed  by  the   several  parts.      (Opinion  of 

to  be  obtained.     Congress  was  a  general,  Iredell,  J.)      Penhallow  v.   Doane,   3    Dall. 

supreme    and    controlling    council    of    the  54,  94,  1  L.   Ed.  507. 

nation,  the  center  of  union,  the   center  of  That    congress    did    not   possess    all   the 

force,  and  the  sun  of  the  political  system.  powers     of     war     is      evident     from      the 

(Opinion   of   Patterson.  J.)      Penhallow  v.  fact    that    it    never    attempted    to   lay    any 

Doane,  3   Dall.   54,  80.  1   L.   Ed.   507.  kind   of   tax   on   the   people   of   the   United 

The    powers    of    congress    were    at    first  States,  but  relied  all  together  on  the  state 

little  more   than   advisory;   but   in   propor-  legislatures    to    impose     taxes,      to      raise 

tion  as  the  danger  increased  their  powers  money  to   carry   on    the   war.   and   to   sink 

were  gradually  enlarged,  either  by  express  the   emissions   of   all   paper   money   issued 

grant    or    by    implication    arising    from    a  by    congress.      (Opinion     of      Chase.      J.) 

kind   of   indefinite    authority   suited   to   the  Ware  v.  Hylton,  3  Dall.  199,  232,  1  L.  Ed. 

unknown  exigencies  that  might  arise.  Pre-  568. 

vious  to  the  ratification  of  articles  of  con-  3.    Power  of  revolutionary   congress  to 

federation,  congress  did  exercise,  with  the  bind    the    states. — Penhallow    v.    Doane,    3 

acquiescence    of    the    states,    high    powers  Dall.  54,  82,  95,  113,  1  L.  Ed.  507. 

of  external  sovereignty.     (Opinion  of  Ire-  4.    Equality  of  the  states  in  the  revolu- 

dell,   T.)      Penhallow  v.  Doane,  3   Dall.   54,  tionary  congress. — Penhallow  v.   Doane,  3 

91,  1  L.  Ed.  507.  Dall.   54.  82,  1  L.  Ed.  507.  opinion  of  Pat- 

2.  Whence    derived. — Ware    v.    Hylton.  terson.   J. 

3  Dall.  199.  232,  1  L-  Ed.  568.    (Opinion  of  5.    Power  to  establish  court  of  appeals 

Chase,   J.)  for  prize  causes. — Penhallow  v.   Doane,  3 

Every  particle  of  authority  which  orig-       Dall.  54,  1  L.  Ed.  507. 
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the  war  of  the  revohition  the  congress  had  power  to  lawfully  direct  the  re- 
moval of  any  articles  that  were  necessary  to  the  maintenance  of  a  continental 
army,  or  useful  to  the  enemy  and  in  danger  of  falling  into  tlieir  hands ;  for 
they  were  vested  with  the  powers  of  peace  and  war,  to  which  this  was  a  natural 
and  necessary  incident ;  and  in  this  case  it  was  held  that  the  removal  having  been 
lawfully  made,  the  appellant  was  not  entitled  to  compensation/' 

5.  Citizens;  Rights  and  Privileges  in  Other  States. — Before  the  actual 
signature  of  the  articles  of  confederation,  a  citizen  of  one  state  was  not  for  any 
purpose  a  citizen  of  another.  He  was  to  all  substantial  purposes  a  foreigner  to 
their  forensic  jurisprudence,  and  if  rigorous  law  had  been  enforced,  he  might 
have  been  deemed  an  alien,  without  any  express  provision  of  the  state  to  save 
him.'^ 

C.  Character  of  the  Government  under  the  Articles  of  Confederation 
— 1.  The  States  Independent;  the  Confederation  a  League. — The  United 
States,  as  they  existed  under  the  articles  of  confederation,  were  thirteen  sep- 
arate, sovereign,  independent  states,  which  had  entered  into  a  league  or  confed- 
eration for  their  mutual  protection  and  advantage ;  and  the  congress  of  the 
United  States  was  composed  of  the  representatives  of  these  separate  sovereign- 
ties, meeting  together  as  equals,  to  discuss  and  decide  on  certain  measures  which 
the  states,  by  the  articles  of  confederation,  had  agreed  to  submit  to  their  decision. 
This  confederation  had  none  of  the  attributes  of  sovereignty  in  legislative,  ex- 
ecutive or  judicial  power.  It  was  little  more  than  a  congress  of  ambassadors, 
authorized  to  represent  separate  nations  in  matters  in  which  they  had  a  common 
concern. s 


6.  War  powers;  destruction  of  property 
to  prevent  same  falling  into  enemies' 
hands. — Respnlilica  7'.  Sparhawk,  1  Dall. 
357,   .363,    1    L.    Ed.    174. 

7.  Right  of  citizens  in  other  states. — 
Penhallow  v.  Doane,  3  Dall.  54,  92,  1  L. 
Ed.   507.     (Opinion   of   Iredell,   J.) 

8.  Nature  of  the  government  under  the 
articles  of  confederation. — Scott  v.  Sand- 
ford.  19  How.  393,  434,  15  L.  Ed.  691. 
opinion  of  Tanev,  C.  J.  Accord:  Camp 
V  Lock-wood,  1  Dall.  393,  401.  1  L.  Ed. 
192;  Chisholm  v.  Georsria,  2  Dall.  419,  463, 
1  L.  Ed.  440;  Respublica  v.  Cobbett,  3 
Dall.  467,  1  L.  Ed.  683;  Mcllvaine  v.  Coxe. 
4  Cr.  209,  214,  2  L.  Ed.  598;  Martin  v. 
Hunter.  1  Wheat.  304.  332,  4  L.  Ed.  97; 
Stnrges  v.  Crowninshield,  4  Wheat.  120, 
122.  192,  4  L.  Ed.  529;  Gibbons  v.  Ogden, 
9  Wheat.  1,  187.  227,  6  L.  Ed.  23;  License 
Cases,  5  How.  504,  587,  12  L.  Ed.  256; 
Passenger  Cases,  7  How.  283.  393,  12  L. 
Ed.  702;  Tennessee  v.  Davis.  100  U.  S. 
257,  267,  25  L.  Ed.  648;  Manchester  v. 
Massachusetts,  139  U.  S.  240,  257.  35  L. 
Ed.  159. 

The  confederation  was  a  compact  be- 
tween states,  and  its  structure  and  pow- 
ers were  wholly  unlike  those  of  the  na- 
tional government.  (Opinion  of  Story, 
J.)  Martin  z;.  Hunter,  1  Wheat.  304,  332, 
4  L.   Ed.  97. 

"Previous  to  the  formation  of  the  fed- 
eral constitution  we  were  divided  into  in- 
dependent states,  united  for  some  pur- 
poses, but  in  most  respects,  sovereign. 
Thc^e  states  could  exercise  almost  every 
legislative  power,  and  among  others  that 
of  passing  bankrupt  laws."  _  Marshall,  C. 
J.,   delivering    the     opinion    in    Sturges    v. 


Crowninshield,  4  Wheat.  120,  122,  192,  4 
L.    Ed     529. 

Under  the  articles  of  confederation,  the 
states  were  unquestionably  supreme;  and 
each  possessed  that  power  over  commerce 
which  is  acknowledged  to  reside  in  every 
sovereign  state.  (Opinion  of  Johnson,  J.) 
Gibbons  v.  Ogden,  9  Wheat.  1.  227,  6  L. 
Ed.   23. 

Before  the  adoption  of  the  constitution, 
the  states  possessed,  respectively,  all  the 
attributes  of  sovereignty.  In  their  or- 
ganic laws  they  had  distributed  their  pow- 
ers of  eovernment  according  to  their  own 
views,  subject  to  such  modification  as  the 
people  of  each  state  might  sanction.  The 
agencies  established  by  the  articles  of  con- 
federation were  not  entitled  to  the  digni- 
fied appellation  of  government.  (Opin- 
ion of  McLean.  J.~)  License  Cases,  5 
How.  504.   587,   12  L.    Ed.   256. 

Before  the  adoption  of  the  constitution, 
the  states,  respectively,  exercised  sov- 
ereign power,  under  no  other  limitations 
than  those  contained  in  the  articles  of 
confederation.  (Opinion  of  McLean,  J.) 
Prisseneer  Cases.  7  How.  283.  .393,  12  L. 
Ed.  702;  Respublica  v.  Cobbett,  3  Dall. 
467.  1   L.   Ed.  683. 

"Before  the  adoption  of  the  constitu- 
tion, each  state  had  complete  and  ex- 
clusive authority  to  administer  by  its 
courts  all  the  law.  civil  and  criminal, 
which  existed  within  its  borders.  Its  ju- 
dicial power  extended  over  every  legal 
question  that  could  arise."  Tennessee  v. 
Davis,  100  U.  S.  257,  267,  25  L.   Ed.  648. 

Before  the  new  constitution  was  a^^jpted 
Virginia  had  as  much  right  to  treat  and 
agree   as   any   European   government   had. 
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2.  Opekated  Only  Through  the  States;  Not  on  the  Citizen. — The  ar- 
ticles of  confederation  did  not  operate  upon  individual  citizens,  hut  operated  only 
through  the  states  as  such.  In  the  matter  of  taxation,  for  example,  congress  had 
no  coercive  power  upon  individuals.  The  most  that  it  could  do  was  in  the  line  of 
requisitions  upon  the  states,  and  if  a  state  disregarded  a  requisition,  congress 
was  powerless  to  enforce  it.  For  the  purpose  of  public  strength  and  the  general 
welfare,  the  confederacy  was  totally  inadequate.  A  requisition  upon  the  several 
states  terminated  its  legislative  authority;  executive  or  judicial  authority,  it 
had  none.^ 

3.  Powers  oe  War  and  Peace  Vested  in  Congress. — The  ninth  article  of 
the  confederation  ratified  by  all  the  states  on  the  first  of  March,  1781,  declared 
"that  the  United  States  in  congress  assembled,  shall  have  the  sole  and  exclusive 
right  and  power  of  determining  on  peace  or  war,  except  in  the  two  cases  men- 
tioned in  the  sixth  article ;  and  of  entering  into  treaties  and  alliances,  with  a 
proviso  when  made,  respecting  commerce."  By  this  provision  the  states  parted 
with  all  their  powers  to  declare  war,  to  make  peace,  and  conclude  treaties,  and 
vested   the   same  exclusively  in   the   congress. ^*^ 

4.  Acquisition,  Government  and  Control  of  Territory — a.  Ozvncrship 
of  Unoccupied  Jl^cstern  Lands. — From  the  commencement  of  the  revolutionarv 
war  serious  difficulties  existed  between  the  states  in  relation  to  the  disposition  of 
large  and  unsettled  territories  which  were  included  in  the  chartered  limits  of 
some  of  the  states.  Some  of  the  other  states,  especially  Maryland,  which  had 
no  unsettled  lands,  insisted  that  as  the  unoccupied  lands,  if  wrested  from  Great 
Britian,  would  owe  their  preservation  to  the  common  purse  and  the  common 
sword,  the  money  arising  from  them  ought  to  be  applied  in  just  proportion 
among  the  several  states  to  pay  the  expenses  of  the  war,  and  ought  not  to  be  ap- 
propriated to  the  use  of  the  state  in  whose  chartered  limits  they  might  happen  to 
lie,  to  the  exclusion  of  the  other  states,  by  whose  combined  efforts  and  common 
expense  the  territory  was  defended  and  preserved  against  the  claim  of  the  British 
government.  The  majority  of  the  congress  of  the  confederation  concurred  in 
opinion  with  the  state  of  Maryland,  and  on  the  6th  of  September,  1780,  adopted 
a  resolution  urging  the  states  to  cede  these  lands  to  the  United  States,  both  for 
the  sake  of  peace  and  union  among  themselves,  and  to  maintain  the  public  credit. 
This  was  followed  by  the  resolution  of  October  10,  1780,  by  wliich  congress 
pledged  itself,  that  if  the  lands  were  ceded,  as  recommended,  they  should  be  dis- 
posed of  for  the  common  benefit  of  the  United  States,  and  be  settled  and  formed 
into  distinct  republican  states,  which  should  become  members  of  the  federal 
Union  and  have  the  same  rights  of  sovereignty  and  freedom  and  independence  as 
other  states.  These  difficulties  became  much  more  serious  after  peace  was  de- 
clared. Every  state  at  that  time  felt  the  pressure  of  its  war  debt;  but  in  Vir- 
ginia and  some  other  states  there  were  large  territories  of  unsettled  lands,  the 
sale  of  which  would  enable  them  to  discharge  their  obligations  without  much 
inconvenience ;  while  other  states,  which  had  no  such  resource,  saw  before  them 

Thus    in    cedins?   the    Northwest    Territory  v.   Coxe,  4  Cranch   209,  214,  2  L.   Ed.   598; 

to  the  United  States  she  had  the  right  to  Manchester    v.    Massachusetts,    139    U.    S. 

impose  a  condition  that   slavery  should  be  240,  257.   .35   L.   Ed.   159. 

abolished    there;    and    the    cession    having  9.     Articles     of    confederation     operated 

been    accepted    upon    the    terms    imposed,  through   the   states;   not  upon  individuals, 

the    new    government    under  the  constitu-  — Chisholm    v.    Georgia.    2    Dal!.    419.    463, 

tion    was    t)Ound    by    that    engagement    by  464,    1    L.    Ed.    440;     Hylton      v.      United 

virtue  of  article  6  of  the  new  constitution.  States,   3   Dall.    171,   178,   1     L.      Ed.      556: 

(Opinion    of    Catron.   J.)      Scott    v.    Sand-  Cohens   v.   Virginia,   6   Wheat.   264,   388,   5 

ford,   19   How.  393.   523,   15   L.   Ed.   691.  L.    Ed.    257;    Lane    County    v.    Oregon,    7 

The  treaty  of  1783  contains  an  acknowl-  Wall.   71.   77.   19   L.    Ed.    101;    Collector   v. 

edgment   of   the    independence    and    sover-  Day,  11  Wall.  113.  125,  20  L.  Ed.  122;  Vir- 

eignty  of  the  United  States  in  their  polit-  ginia    Coupon    Cases,    114    U.    S.    269,   270, 

'cal    canacities.    and    a     relinquishment     on  307.   29    L.    Ed.    185. 

the   part   of  his    Britannic   majesty    of    all  10.    Powers  of  war  and  peace  vested  in 

claim    to    the    government,    propriety    and  congress. — Ware    v.    Hjdton,    3    Dall.    199, 

territorial  rights  of  the   same.     Mcllvaine  236,   1   U.    Ed.   568   (opinion   of   Chase,  J.). 
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many  years  of  heavy  and  burdensome  taxation ;  and  the  latter  insisted,  that 
these  unsettled  lands  should  be  treated  as  the  common  property  of  the  states,- 
and  the  proceeds  applied  to  their  common  benefit.  These  fears  and  dangers  were 
removed,  however,  when  the  state  of  Virginia,  in  1784,  voluntarily  ceded  to  the 
United  States  the  immense  tract  of  country  lying  northwest  of  the  Ohio  River, 
and  which  was  within  the  acknowledged  limits  of  the  state.  The  object  of  the 
state  of  Virginia,  in  making  this  cession,  was  to  put  an  end  to  the  threatening 
and  exciting  controversy,  and  to  enable  the  congress  of  that  time  to  dispose  of 
the  lands,  and  appropriate  the  proceeds  as  a  common  fund  for  the  common 
benefit  of  the  states.  It  was  not  ceded  because  it  was  inconvenient  to  the  state 
to  hold  and  govern  it,  nor  from  any  expectation  that  it  could  be  better  or  more 
conveniently  governed  by  the  United  States.  The  example  of  Virginia  was 
soon  afterwards  followed  by  other  states,  and,  at  the  time  of  the  adoption  of  the 
constitution,  all  of  the  states  similarly  situated  had  ceded  their  unappropriated 
lands,  except  North  Carolina  and  Georgia.  This  was  the  state  of  things  when 
the  constitution  of  the  United  States  was  formed. ^^  It  was  in  view  of  this  state 
of  afifairs,  existing  at  the  time  of  the  adoption  of  the  constitution,  that  it  was 
provided,  in  that  part  of  the  third  section  of  article  four,  relating  to  the  power  of 
congress  to  dispose  of  and  make  needful  laws  and  regulations  respecting  the 
territory  -belonging  to  the  United  States,  that  "nothing  in  the  constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of  the  United  States  or  of  any  par- 
ticular state. "12 

b.  Pozver  to  Acquire  and  Govern  Northivest  Territory. — Under  the  articles  of 
confederation  congress  had  no  power  to  accept  from  Virginia  the  cession  of  the 
Northwest  Territory.  But  the  states  had  an  undoubted  right  as  independent  sov- 
ereignties to  accept  any  cession  of  territory  for  their  common  benefit,  to  which 
all  of  them  assented ;  and  the  territory  ceded,  being  their  common  property 
after  its  acceptance,  the  states,  having  no  superior  to  control  them,  had  the  right 
to  exercise  absolute  dominion  over  it,  subject  only  to  the  restrictions  which  Vir- 
ginia had  imposed  in  her  act  of  cession. ^^ 

Government  of  Northwest  Territory. — Subject  to  the  limitations  men- 
tioned in  the  preceding  paragraph,  the  states,  as  sovereign  states,  had  a  right  to 
establish  for  such  territory  any  form  of  government  they  pleased,  by  compact 
or  treaty  among  themselves,  and  to  regulate  rights  of  persons  and  rights  of 
property  in  the  territory  as  they  might  deem  proper. ^-^ 

Ordinance  of  1787. — By  agreement  among  themselves,  the  states  had  the 
power  to  adopt  the  Ordinance  of  1787,  which  was  obligatory  in  the  ceded  ter- 
ritory while  the  confederation  or  league  of  the  states  in  their  separate  sovereign 
character  continued  to  exist. ^^ 

11.  Ownership  of  unoccupied  western  13.  Authority  for  acquisition  of  North- 
lands.—Scott  V.  Sandford,  19  How.  393,  west  Territory.— Scott  v.  Sandford,  19 
432,  15  L.  Ed.  691  (opinion  of  Taney.  How.  393,  434,  15  L.  Ed.  691.  opinion  of 
C.    J.).      See,    also,    Fletcher    v.    Peck,    6  Taney,   C.  J. 

Cranch  87,  142,  3  L.  Ed.  162;  Handly  v.  14.  Government  of  Northwest  Tern- 
Anthony,  5  Wheat.  374,  375.  376,  5  L.  Ed.  tory.— Scott  v.  Sandford.  19  How.  393,  435, 
113.  15   L.   Ed.  691,  opinion  of  Taney,   C.  J. 

12.  Same. — Scott  v.  Sandford,  19  How.  15.  Ordinance  of  1787.— Scott  v.  Sand- 
393,  437,  15  L.  Ed.  691,  opinion  of  Taney,  ford.  19  How.  393,  435,  15  L.  Ed.  691, 
C.  J.  opinion   of  Taney.   C.  J. 

"The  question  whether  the  vacant  lands  The  authority  of  congress  was  not  ade- 
within  the  United  States  became  a  joint  quate  to  the  enactment  of  the  ordinance 
property,  or  belonged  to  the  separate  of  1787.  and  it  cannot  be  supported  upon 
states,  was  a  momentous  question  which  the  authority  given  to  congress  under  the 
at  one  time  threatened  to  shake  the  articles  of  confederation.  Mr.  Madison 
American  confederacy  to  its  foundation.  said  (Federalist  No.  38) :  "Congress  have 
This  important  and  dangerous  contest  has  proceeded  to  form  new  states,  to  erect 
been  compromised,  and  the  compromise  is  temporary  governments,  to  appoint  of- 
not  now  to  be  disturbed."  Marshall.  C.  J..  ficers  for  them,  and  to  prescribe  the  con- 
delivering  the  opinion  in  Fletcher  v.  Peck.  ditions  upon  which  such  states  shall  be 
6  Cranch  87,  142,  3  L.   Ed.  162.  admitted  into  the  confederacy;  all  this  has 
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c.  Encroachment  by  One  State  upon  the  Territory  of  Another. — By  the  third 
article  of  the  confederation,  the  states  entered  into  a  mutual  league  for  the  de- 
fense of  their  sovereignty,  their  mutual  and  general  welfare;  being  thus  allies 
in  the  war  of  the  revolution,  a  settled  principle  of  the  law  of  nations  prevented 
one  from  making  any  acquisition  at  the  expense  of  the  other. ^'^ 

5.  Rights  and  Privileges  of  Citizenship. — By  the  articles  of  confederation 
each  state  was  to  retain  its  sovereignty,  freedom  and  independence,  and  every 
right  not  expressly  delegated  to  congress;  but  the  free  inhabitants  of  each  state 
were  to  be  entitled  to  all  the  privileges  and  immunities  of  free  citizenship  of 
the  several  states. i' 

D.  Government  under  the  Constitution — 1.  Dual  Nature  of  Govern- 
ment.— We  have  in  our  political  system  a  government  of  the  United  States  and 
a  government  of  each  of  the  several  states,  thereby  making  the  people  of  the 
United  States  resident  within  any  state  subject  to  two  governments ;  the  one 
state  and  the  other  national.  Each  of  these  governments  is  distinct  from  the 
other,  and  each  has  citizens  of  its  own  who  owe  it  allegiance,  and  whose  rights 
within  its  jurisdiction  it  must  protect.  They  are  established  for  different  pur- 
poses, and  their  jurisdiction,  while  concurrent  as  to  places  and  persons,  is,  in 
general,  distinct  as  to  subject  matter.  Together  they  make  one  whole,  and  fur- 
nish the  people  of  the  Ignited  States  with  a  complete  government,  ample  for  the 
protection  of  all  their  rights  at  home  and  abroad. ^^ 


b^en  done,  and  done  without  the  least 
color  of  constitutional  authority."  Scott 
z:  Sandford.  19  How.  .393,  503,  'l5  L.  Ed. 
691,    opinion    of    Campbell,    J. 

16.  Encroachment  by  one  state  upon 
another. — Rhode  Island  t'.  Massachusetts,' 
12  Pet.  657,  748.  9  L.  Ed.  1233;  Harcourt 
V.  Gaillard,  12  Wheat.  523,  525,  526,  6  L. 
Ed.   716. 

17.  Rights  and  privileges  of  citizenship. 
—Camp  T'.  Lockwood.  1  Dall.  393,  401,  1 
L.   Ed.  192. 

18.  Dual  nature  of  government. — 
United  States  v.  Worrall.  2  Dall.  384,  393, 

I  L.  Ed.  426;  McCulloch  v.  Maryland,  4 
Wheat.  316.  4  L.  Ed.  579;  Houston  v. 
Moore,  5  Wheat.  1,  31,  5  L.  Ed.  19;  Able- 
man  V.  Booth,  21  How.  506,  16  L.  Ed. 
169;  Lane  County  v.  Oregon.  7  Wall.  71, 
19  L.  Ed.  101;  Texas  v.  White,  7  Wall. 
700,   725,  19  L.   Ed.   227;   Collector  v.   Day. 

II  Wall.  113,  124.  20  L.  Ed.  122;  Tarble's 
Case,  13  Wall.  397,  20  L.  Ed.  597;  White 
V.  Hart,  13  Wall.  646.  650.  20  L.  Ed.  685; 
United  States  v.  Railroad  Co.,  17  Wall. 
322,  21  L.  Ed.  597:  United  States  v. 
Cruikshank,  92  U.  S.  542.  549,  23  L.  Ed. 
588;  Claflin  v.  Houseman,  93  U.  S.  130. 
136,  23  E.  Ed.  833:  Transportation  Co.  v. 
ParkersbursT,  107  U.  S.  691,  700,  27  L. 
Ed.  .584;  Van  Brocklin  v.  Tennessee,  117 
U.  S.  151.  172,  29  L.  Ed.  845;  Robbins  v. 
Shelby  County  Taxing  District,  120  U. 
S.  489,  496.  30  L.  Ed.  694;  Smith  v.  Ala- 
bama. 124  U.  S.  465.  476,  31  L.  Ed.  508; 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
472,  39  L.  Ed.  223;  Pollock  v.  Farmers' 
Loan,  etc..  Co.,  157  U.  S.  429,  560,  39  L. 
Ed.  759;  Stockard  v.  Moraran.  185  U.  S. 
27,  33,  46  L.  Ed.  785;  Northern  Securities 
Co.  V.  United  States.  193  U.  S.  197,  348, 
48  L.  Ed.  679:  In  re  Heff.  197  U.  S.  488, 
505,    49    L.    Ed.    848;    South     Carolina      v. 


United  States,  199  U.  S.  437,  448,  50  L. 
Ed.   261. 

"We  have  in  this  republic  a  dual  system 
of  government,  national  and  state,  each 
operating  within  the  same  territory  and 
upon  the  same  persons;  and  yet  working 
without  collision,  because  their  functions 
are  dififerent."  South  Carolina  v.  United 
States,  199  U.  S.  437,  448,  50  L.  Ed.  261. 

In  this  country,  every  man  sustains  a 
two-fold  political  capacity;  one  in  relation 
to  the  state,  and  another  in  relation  to 
the  United  States.  In  relation  to  the 
state,  he  is  subject  to  various  municipal 
regulations,  founded  upon  the  state  con- 
stitution and  policy,  which  do  not  afifect 
him  in  his  relation  to  the  United  States. 
United  States  v.  Worrall,  2  Dall.  384,  393, 
1  L.  Ed.  426;  Houston  v.  Moore,  5  Wheat. 
1.  31,  5   L.   Ed.   19. 

The  people  of  this  country  are  citizens 
of  the  United  States,  as  well  as  of  the  in- 
dividual states,  and  they  have  some  rights 
under  the  constitution  and  laws  of  the 
former  independent  of  the  latter,  and  free 
from  any  interference  or  restraint  from 
them.  Stockard  v.  Morean,  185  U.  S.  27, 
33,  46  L.  Ed.  785;  Robbins  v.  Shelby 
County  Ta-ing  District,  120  U.  S.  489, 
496.   30   L.   Ed.   694.- 

"The  people  of  each  state  compose  a 
state,  hav'ug  its  own  government,  and  en- 
dowed with  all  the  functions  essential  to 
separate  and  independent  existence."  Lane 
County  V.  Oregon.  7  Wall.  71,  19  L.  Ed. 
101;  Texas  v.  White,  7  Wall.  700.  725,  19 
L.  F-^.  227:  P^llnck  V.  Farmers'  Loan, 
etc.,  Co.,  157  U.  S.  429,  560.  39  L.  Ed. 
759:  Northern  Securities  Co.  v.  United 
Stptps,   193  U.   S.   197,  348,  48  L.  Ed.  679. 

"The  general  government  and  the  states, 
although  both  exist  within  the  same  terri- 
torial   limits,   are     separate      and      distinct 
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The  United  States  Not  a  Foreigri  Sovereignty — Operates  upon  States 
and  People. — The  federal  government  is  not  a  foreign  sovereignty  either  as 
to  states  or  people,  ncr  is  it  hostile  to  either.  It  proceeds  from  the  same  people, 
and  is  as  much  under  their  control  as  the  state  governments.  Where  by  the  con- 
stitution the  power  of  legislation  is  exclusively  vested  in  congress,  that  body 
represents  the  power  of  the  Union,  and  the  laws  enacted  by  it  are  as  binding 
upon  the  states  and  people  as  are  the  constitutional  enactments  of  a  state  legis- 
lature upon  the  people  of  the  state. ^^ 

Both  the  States  and  the  United  States  Existed  before  the  Constitu- 
tion.— Both  the  states  and  the  United  States  existed  before  the  constitution; 
the  people  through  that  instrument  establishing  a  more  perfect  union,  by  sub- 
stituting a  national  government,  acting  with  ample  power  directly  upon  the  citizen. 


sovereignties,  acting  separately  and  inde- 
pendently of  each  other,  within  their  re- 
spective spheres."  United  States  v.  Rail- 
road Co.,  17  Wall.  322,  21  L.  Ed.  597; 
Van  Brocklin  v.  Tennessee.  117  U.  S.  151, 
178,  29  L.  Ed.  845;  Pollock  v.  Farmers' 
Loan,  etc.,  Co.,  157  U.  S.  429.  584,  39  L. 
Ed.   759. 

"For  local  interests  the  several  states 
of  the  Union  exist,  but  for  national  pur- 
poses, embracing  our  relations  with  for- 
eign nations,  we  are  but  one  people,  one 
nation,  one  power."  Legal  Tender  Cases, 
12  Wall.  457.  555,  20  L.  Ed.  287;  The 
Chinese  Exclusion  Case,  130  U.  S.  581, 
606,  32  L.  Ed.  1068;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  706,  37  L. 
Ed.   905. 

Federal  government  a  part  of  the  gov- 
ernment of  each  state. — The  constitution, 
laws 'and  treaties  are  as  much  a  part  of 
the  law  of  each  state  and  are  as  binding 
on  the  citizens  and  courts  thereof  as  its 
own  local  laws  and  constitution.  This  is 
a  fundamental  principle  in  our  system  of 
complex  national  polity.  Cohens  v.  Vir- 
ginia, 6  Wheat.  264.  385,  414,  5  L.  Ed. 
257;  Worcester  v.  Georgia,  6  Pet.  515.  571, 
8  L.  Ed.  483;  White  v.  Hart,  13  Wall.  646, 
650,  20  L.  Ed.  685;  Farmers',  etc.,  Nat. 
Bank  v.  Bearing,  91  U.  S.  29.  35,  23  L. 
Ed.  196;  Claflin  v.  Houseman.  93  U.  S.  130, 
136,  23  L.  Ed.  833;  Farrington f.  Tennes- 
see. 95  U.  S.  679,  685,  24  L.  Ed.  558; 
Hauenstein  v.  Lynham,  100  U.  S.  483,  490, 
25  L.  Ed.  628;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  333,  48  L. 
Ed.  679. 

The  government  of  the  United  States 
forms  a  part  of  the  government  of  each 
stnte,  its  jurisdiction  extends  to  the  pro- 
viding for  the  common  defense  against 
exterior  injuries  and  violence,  the  regu- 
lation of  commerce,  and  other  matters 
specially  enumerated  in  the  constitution; 
all  other  powers  remain  in  the  individual 
states,  comprehending  the  interior  and 
other  concerns;  these,  combined,  form  one 
complete  government.  Respublica  v.  Cob- 
bett.  3  Ball.  467,  473,  1   L.   Ed.  683. 

Concurrent  jurisdiction. — The  power  of 
the  federal  government  to  enforce  it?  laws 
and  to  execute  its  fvmctions  in  all  places 
does  not  derogate  from  the'power  of  the 
state  to  execute  its  laws  at  the  same  time 


and  in  the  same  places.  The  one  does  not 
exclude  the  other,  except  where  both  can- 
not be  executed  at  the  same  time.  In 
that  case,  the  words  of  the  constitution  it- 
self show  which  is  to  yield:  "This  con- 
stitution and  the  laws  which  shall  be 
made  in  pursuance  thereof,  *  *  *  shall  be 
the  supreme  law  of  the  land."  In  re 
Neagle,   135  U.   S.   1,  60,  34  L.   Ed.  55. 

19.  The  United  States  not  a  foreign 
sovereignty;  operates  upon  states  and  peo- 
ple.—Respublica  V.  Cobbett,  3  Ball.  467,  4f  3. 
1  L.  Ed.  683;  Martin  v.  Hunter,  1  Wheat. 
304,  363,  4  L.  Ed.  97;  Worcester  v.  Geor- 
gia. 6  Pet.  515.  571,  8  L.  Ed.  483;  Bobbins 
V.  Commissioners  of  Erie  County,  16  Pet. 
435,  10  L.  Ed.  1022;  United  States  v. 
Cruikshank,  92  U.  S.  542,  550,  23  L.  Ed. 
588;  Claflin  v.  Houseman,  93  U.  S.  130. 
136,  23  L.  Ed.  833;  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  10, 
24  L.  Ed.  708;  Tennessee  v.  Bavis,  100  U. 
S.  257.  262,  25  L.  Ed.  648;  Ex  parte  Sie- 
bold,  100  U.  S.  371,  394,  25  L.  Ed.  717; 
In  re  Ayers,  123  U.  S.  443.  507,  31  L.  Ed. 
216;  In  re  Neagle,  135  U.  S.  1,  60,  34  L. 
Ed.  55. 

It  is  a  mistake  that  the  constitution  was 
not  designed  to  operate  upon  states  in 
their  corporate  capacities.  It  is  crowded 
with  provisions  which  restrain  or  annul 
the  sovereignty  of  the  states,  in  some  of 
the  highest  branches  of  their  prerogatives. 
The  language  of  the  constitution  is  also 
imperative  upon  the  states,  and  state  legis- 
lature, as  to  the  performance  of  many  du- 
ties. (Opinion  of  Story.  J.)  Martin  v. 
Hunter,  1  Wheat.  304,  343,  4  L.  Ed.  97. 

The  federal  government,  as  established 
and  defined  by  the  constitution,  is  to  some 
extent  a  government  of  the  states  in  their 
political  capacitj';  and  it  is  also,  for  cer- 
tain purposes,  a  government  of  the  peo- 
ple. United  States  v.  Cruikshank,  92  U. 
S.  542,  550,  23  L.  Ed.  588;  Tennessee  v. 
Bavis,  100  U.   S.   257,  25  L.   Ed.  648. 

The  people  of  the  states  had  the  power, 
and  it  was  their  intention,  in  adopting  the 
federal  constitution,  to  bind  the  states  by 
the  legislative,  executive  and  judicial  pow- 
ers vested  in  the  federal  government  by 
the  constitution.  (Opinion  of  Mr.  Justice 
Wilson.)  Chisholm  v.  Georgia,  2  Ball. 
419,  463,  1  L.  Ed.  440. 
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instead  of  the  confederate  government,  which  acted,  with  powers  greatly  re- 
stricted, only  upon  the  states. ^o 

2.  The  United  States  as  a  Nation — a.  Generally. — The  United  States 
form,  for  many,  and  for  most  important  purposes,  a  single  nation.  In  war, 
we  are  one  people.  In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many  other  respects,  the  Amer- 
ican people  are  one  ;  and  the  government  which  is  alone  capable  of  controlling 
and  managing  their  interests  in  all  these  respects  is  the  government  of  the  Union. 
It  is  their  government,  and  in  that  character  they  have  no  other.  America  has 
chosen  to  be  in  many  respects,  and  to  many  purposes,  a  nation ;  and  for  all  these 
purposes  her  government  is  complete;  to  all  these  objects,  it  is  competent.  The 
people  have  declared,  that  in  the  exercise  of  all  powers  given  for  these  objects, 
it  is  supreme.  It  can,  then,  in  effecting  these  objects,  legitimately  control  all 
individuals  or  governments  within  the  American  territory. ^i 

b.  Contrasted  zvith  the  Government  under  the  Articles  of  Confederation. — The 
constitution  was  intended  to  frame  a  national  government,  supreme  within  its 
sphere  and  complete  in  all  its  parts,  as  distinguished  from  a  league  or  compact 


20.  Both  the  states  and  the  United 
States  existed  bef  re  the  constitution. — 
Lane  County  v.  Oregon,  7  Wall.  71,  70, 
19  L.  Ed.  101;  Collector  v.  Day,  11  Wall. 
113,  125,  20  L,.  Ed.  122;  Pollock  v.  Farm- 
ers' Loan,  etc.,  Co.,  157  LI.  S.  429,  560,  39 
L.  Ed.  759:  In  re  Debs,  158  U.  S.  564.  578, 
39  L.  Ed.  1092. 

91  'the  United  States  as  a  nation. — 
Chisholm  v.  Georgia,  2  Dall.  419,  465,  1 
L.  Ed.  440;  Cohens  v.  Virginia,  6  Wheat. 
264,  413,  5  L.  Ed.  257;  Bucker  v.  Finley, 
2  Pet.  586,  590.  7  L.  Ed.  528;  Holmes  V. 
Jennison.  14  Pet.  540,  575.  10  L  Ed.  579; 
Lane  County  v.  Oregon,  7  Wall.  71,  76,  19 
L.  Ed.  101;  Legal  Tender  Cases  (concur- 
ring opinion  of  Bradley,  J.),  12  Wall.  457, 
545.  20  L.  Ed.  287;  White  v.  Hart,  13  Wall. 
646,  650,  20  L-  Ed.  685;  Legal  Tender 
Case.  110  U.  S.  421,  438,  28  L.  Ed.  204; 
Head  Money  Cases,  112  U.  S.  580,  28  L. 
Ed.   798. 

The  people  of  the  United  States  in- 
tended to  form  themselves  into  a  nation 
for  national  purposes.  They  instituted, 
for  such  purposes,  a  national  government, 
complete  in  all  its  parts,  with  powers  leg- 
islative, executive,  and  judicial;  and  in  all 
those  powers,  extending  over  the  whole 
nation.  (Opinion  of  Mr.  Justice  Wilson.) 
Chisholm  v.  Georgia.  2  Dall.  419,  465.  1 
L.  Ed.  440;  Legal  Tender  Case,  110  U.  S. 
421,  438,  28  L.  Ed.  204;  The  Chinese  Exclu- 
sion Case,  130  U.  S.  581,  604,  32  L.  Ed.  1068; 
Ekiu  V.  United  States,  142  U.  S.  651,  659, 
35  L.  Ed.  1146;  Fong  Yue  Ting  v.  United 
States.  149  U.  S.  698,  705.  37  L.  Ed.  995; 
Pollock  V.  Farmers'  Loan,  etc.,  Co.,  157 
U.  S.  429,  560,  39  L.  Ed.  759;  In  re  Quarles, 
158  U.  S.  535,  39  L.  Ed.  1080;  In  re  Debs, 
158  U.  S.  564,  599.  39  L.  Ed.  1092;  Kansas 
V.  Colorado,  206  U.  S.  46.  80,  51  L.  Ed.  956. 

"The  United  States  is  not  only  a  gov- 
ernment, but  it  is  a  national  government, 
and  the  only  government  in  this  country 
that  has  the  character  of  nationality.  It 
is  invested  with  power  over  all  the  foreign 
relations    of   the   country,   war,   peace,   and 


negotiations  and  intercourse  with  other 
nations;  all  which  are  forbidden  to  the 
state  governments."  (Concurring  opinion 
of  Bradley,  J.)  Legal  Tender  Cases,  12 
Wall.  457,  555,  20  L.  Ed.  287.  Accord: 
Holmes  v.  Jennison,  14  Pet.  540,  575,  10  L. 
Ed.   579. 

"While  under  our  constitution  and  form 
of  government  the  great  mass  of  local 
matters  is  controlled  by  local  authorities, 
the  United  States,  in  their  relation  to 
foreign  countries,  and  their  subjects  or 
citizens  are  one  nation,  invested  with  pow- 
ers which  belong  to  independent  nations, 
the  exercise  of  which  can  be  invoked  for 
the  maintenance  of  its  absolute  independ- 
ence and  security  throughout  its  entire 
territory."  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  604,  32  L.  Ed.  1068. 

"For  all  the  purposes  of  the  national 
government,  the  people  of  the  United 
States  are  an  integral,  and  not  a  composite 
mass,  and  their  unity  and  identity,  in  this 
view  of  the  subject,  are  not  affected  by 
their  segregation  by  state  lines  for  the 
purposes  of  State  government  and  local 
administration.  Considered  in  this  con- 
nection, the  states  are  organisms  for  .the 
performance  of  their  appropriate  functions 
in  the  vital  system  of  the  larger  polity,  of 
which,  in  this  aspect  of  the  subject,  they 
form  a  part,  and  which  would  perish  if 
they  were  all  stricken  from  existence  or 
ceased  to  perform  their  alloted  work." 
White  V.  Hart,  13  Wall.  646,  650,  20  L.  Ed. 
085. 

"Whatever  powers  of  government  were 
granted  to  the  nation  or  reserved  to  the 
states  (and  for  the  description  and  limi- 
tation of  those  powers  we  must  always 
accept  the  constitution  as  alone  and  abso- 
lutely controlling),  there  was  created  a 
nation  to  be  known  as  the  United  States 
of  America,  and  as  such  then  assumed  its 
place  among  the  nations  of  the  world." 
Kansas  v.  Colorado,  206  U.  S.  46,  80,  51 
L.   Ed.   956. 
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of  states  such  as  existed  under  the  articles  of  confederation. 22  The  great  differ- 
ence between  the  powers  of  the  government  under  the  articles  of  confederation 
and  under  the  constitution,  and  the  great  change  which  was  intended  to  give 
efficacy  to  the  present  system,  is  the  ability  of  the  government  under  the  con- 
stitution to  act  on  individuals  directly  instead  of  acting  through  the  instrumental- 
ity of  the  state  governments. ^^ 

Government  under  the  Constitution  a  New  Government. — The  govern- 
ment under  the  constitution  was  not  a  mere  change  in  a  dynasty,  or  in  the  form 
of  government,  leaving  the  nation  or  sovereignty  the  same,  and  clothed  with  all 
the  rights,  and  bound  by  all  the  obligations  of  the  preceding  one,  but,  when  the 
present  United  States  came  into  existence  under  the  constitution,  it  was  a  new 


22.  As  compared  with  the  government 
under    the    articles      of     confederation. — 

Chisholm  v.  Georgia.  2  Dall.  419,  1  L.  Ed. 
440;  Hvlton  v.  United  States,  3  Dall.  171, 
178,  1  L.  Ed.  556;  McCulloch  v.  Maryland, 
4  Wheat.  316,  4  L.  Ed.  579;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  388,  5  L.  Ed.  257; 
Gibbons  v.  Ogden,  9  Wheat.  1,  187.  6  L. 
Ed.  23;  Bucker  v.  Finley,  2  Pet.  586.  590, 
7  L.  Ed.  528;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  729,  730,  9  L.  Ed. 
1233;  Lane  County  v.  Oregon,  7  Wall.  71, 
76,  19  L.  Ed.  101;  Collector  v.  Day.  11 
Wall.  113,  125,  20  L.  Ed.  122;  Legal  Ten- 
der Cases,  12  Wall.  457.  545,  20  L.  Ed.  287; 
White  V.  Hart,  13  Wall.  646,  650,  20  L. 
Ed.  685;  Legal  Tender  Case,  110  U.  S. 
421,  438,  28  L.  Ed.  204;  Virginia  Coupon 
Cases.  114  U.  S.  270,  307,  29  L.  Ed.  185; 
The  Chinese  Exclusion  Case,  130  U.  S. 
581,  604.  32  L.  Ed.  1068;  Pollock  v.  Farm- 
ers' Loan,  etc.,  Co.,  157  U.  S.  429,  561,  39 
L.  Ed.  759;  In  re  Debs,  158  U.  S.  564,  599, 
39  L.  Ed.  1092;  Kansas  v.  Colorado,  206 
U     J.   46.  80,  51   L.   Ed.  956. 

"As  preliminary  to  the  very  able  dis- 
cussions of  the  constitution,  which  we 
have  heard  from  the  bar,  and  as  having 
some  influence  on  its  construction,  refer- 
ence has  been  made  to  the  political  situa- 
tion of  these  states,  anterior  to  its  forma- 
tion. It  has  been  said,  that  they  were 
sovereign,  were  completely  independent, 
and  were  connected  with  each  other  only 
bv  a  league.  This  is  true.  But  when  these 
allied  sovereigns  converted  their  league 
into  a  government,  when  they  converted 
their  congress  of  ambassadors,  deputed 
to  deliberate  on  their  common  concerns, 
and  to  recommend  measures  of  general 
utility,  into  a  legislature,  empowered  to 
enact  laws  on  the  most  interesting  sub- 
jects, the  whole  character  in  which  the 
states  appear  underwent  a  change,  the  ex- 
tent of  which  must  be  determined  by  a 
fair  consideration  of  the  instrument  by 
which  that  rh^nge  was  effected."  Mar- 
shall, C.  J.,  delivering  the  opinion  in  Gib- 
bons V.  Ogden,  9  Wheat.  1,  187,  6  L. 
Ed.   23. 

23.  Acts  directly  on  the  individual;  not 
through  the  states. — Chisliolm  v.  Georgia, 
2  Dafl.  419,  464,  1  L.  Ed.  440;  Hylton  v. 
United  States,  3  Dall.  171.  178,  1  L.  Ed. 
556;  McCulloch  v.  Maryland.  4  Wheat. 
316.   4    L.    Ed.    579;    Cohens   v.   Virginia,   6 


Wheat.  264,  388,  5  L.  Ed.  257;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  729, 
730,  9  L.  Ed.  1233;  Lane  County  v.  Ore- 
gon, 7  Wall.  71,  76,  19  L.  Ed.  101;  Col- 
lector V.  Day,  11  Wall.  113.  125.  20  L.  Ed. 
122;  White  v.  Hart,  13  Wall.  646,  650,  20 
L.  Ed.  685;  Virginia  Coupon  Cases,  114 
U.  S.  270,  307,  29  L.  Ed  185;  Pollock  v. 
Farmers'    Loan,    etc.,    Co.,    157    U.    S.    429, 

560,  39  L.  Ed.  759;  In  re  Debs.  158  U.  S. 
564,    578,   39    L.    Ed.    1092. 

"It  is  no  longer  open  to  question  that 
by  the  constitution  a  nation  was  brought 
into  being,  and  that  that  instrument  was 
not  merely  operative  to  establish  a  closer 
union  or  league  of  states."  Kansas  v. 
Colorado,  206  U.  S.  46,  80,  51  L.  Ed. 
956. 

The  government  of  the  Union  is  a  gov- 
ernment of  the  people,  it  emanates  from 
them;  its  powers  are  granted  by  them, 
and  are  to  exercised  directly  on  them, 
and  for  their  benefit.  McCulloch  v.  Mary- 
land,  4  Wheat.   316,   4  L.   Ed.   579. 

The  people,  throii  h  i  ■  constitution  of 
the  United  States,  "established  a  more 
perfect  union  by  substituting  a  national 
government,  acting,  with  ample  power,  di- 
rectly upon  the  citizens,  instead  of  the 
confederate  government,  which  acted  with 
powers,  greatly  restricted,  only  upon  the 
states."  Lane  County  v.  Oregon,  7  Wall. 
71,  76,  19  L.  Ed.  101;  Collector  v.  Day,  11 
Wall.  113.  125,  20  L.  Ed.  122;  Virginia 
Coupon  Cases,  114  U.  S.  270,  307,  29  L. 
Ed.  185;  Pollock  v.  Farmers'  Loan,  etc.. 
Co..  157  U.  S.  429,  560.  39  L.  Ed.  759.  In 
re  Debs,  158  U.  S.  564,  578,  39  L.  Ed.  1092. 

Under  the  articles  of  confederation  con- 
gress had  no  coercive  power  in  the  matter 
of  taxation  upon  individuals.  The  most 
that  it  could  do  was  in  the  line  of  requisi- 
tion upon  the  states,  and  if  a  state  dis- 
regarded the  requisition  congress  was 
powerless  to  enforce  it.  Under  the  con- 
stitution, however,  congress  has  the 
power  over  the  individual  citizen  to  levj^ 
and  enforce  taxes  in  accordance  with  the 
methods  and  limitation  prescribed  by  that 
instrument.  Hylton  v.  United  States,  3 
Dall.  171,  178,  1  L.  Ed.  556  (opinion  of 
Patterson.  J.);  Lane  Countv  v.  Oregon,  7 
Wall.  71.  76,  19  L.  Ed.  101;  Pollock  V. 
Farmers'    Loan,    etc.,    Co.,    157    U.    S.    429, 

561,  39   L.    Ed.   759. 
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political  body,  a  new  nation,  then  for  the  first  time  taking  its  place  in  the  family 
of  nations.  It  took  nothing  by  succession  from  the  confederation ;  it  had  no 
right,  as  its  successor,  to  any  property  or  rights  of  property  which  it  had  ac- 
quired, and  was  not  liable  for  any  of  its  obligations. ^-^ 

c.  Incidents  of  Sovereignty — (1)  Generally  as  to  Foreign  Rclaiionis. — The 
United  States,  as  a  sovereign  and  independent  nation,  is  vested  by  the  constitu- 
tion with  the  exclusive  and  entire  control  of  international  relations  in  peace  as 
well  as  in  war,  and  with  all  the  powers  of  government  necessary  to  maintain  that 
control  and  make  it  effective.  War,  peace,  intercourse  and  negotiations  with 
other  nations,  and  whatever  pertains  to  our  foreign  relations,  are  forbidden  to 
the  state  governments.  In  short,  the  only  government  of  this  country  which 
other  nations  recognize  or  treat  with  is  the  government  of  the  Union ;  and  the 
only  American  flag  known  throughout  the  world  is  the  flag  of  the  United  States. ^^ 

Belongs  to  the  Political  Department  of  the  Government. — This  power 
belongs  to  the  political  department  of  the  government  and  may  be  exercised  either 
through  treaties  made  by  the  president  and  senate  or  through  statutes  enacted 
by  congress.-^ 

(2)  To  Settle  Boundaries. — It  is  a  part  of  the  general  right  of  sovereignty, 
belonging  to  independent  nations,  to  establish  and  fix  the  disputed  boundaries 
between  their  respective  limits;    and  the  boundaries  so  established  and  fixed  by 


24.  Government  under  the  constitution 
a  new  government. — Martin  v.  Hunter,  1 
Wheat.  304,  305,  322,  4  L-  Ed.  97;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  729, 
730.  9  L.  Ed.  1233;  Scott  v.  Sandford 
(opinion  of  Taney.  C.  J.),  19  How.  393, 
441,  15  L,.  Ed.  691;  Kansas  v.  Colorado, 
206  U.  S.  46,  81,  51  L.   Ed.  956. 

The  constitution  was  an  act  of  the  peo- 
ple of  the  United  States  to  supersede  the 
confederation,  and  not  to  be  engrafted 
upon  it  as  a  stock  through  which  it  was 
to  receive  life  and  nourishment.  (Opinion 
of  Story,  J.)  Martin  v.  Hunter,  1  Wheat. 
304.  332,  4  L.  Ed.  97. 

The  constitution,  which  superseded  the 
articles  of  confederation,  erected  a  new 
government,  organized  it  into  distinct  de- 
partments, assigning  to  each  its  appro- 
priate powers,  and  to  congress  the  power 
to  pass  laws  for  carrying  into  execution 
the  powers  granted  to  each;  so  that  the 
laws  of  the  Union  could  be  enforced  by 
its  own  authority  upon  all  persons  and 
subject  matters  over  which  the  jurisdic- 
tion was  granted  to  any  department  or 
officer  of  the  government  of  the  United 
States.  Rhode  Island  v.  Massachusetts, 
12   Pet.    657.   729,  730,   9   L.    Ed.    1233. 

25.  Generally  as  to  foreign  relations. — 
Legal  Tender  Cases.  12  Wall.  457.  555,  20 
L.  Ed.  2S7;  Head  Monev  Cases,  112  U. 
S.  580.  28  L.  Ed.  798;  The  Chinese  Ex- 
clusion Case,  130  U.  S.  581,  604.  32  L.  Ed. 
1068;  Ekiu  v.  United  States,  142  U.  S.  651, 
659,  35  L.  Ed.  1146;  In  re  Cooper,  143  U. 
S.  472,  36  L.  Ed.  232;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698.  705,  37  L. 
Ed.  905;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538.  543,  39  L.  Ed.  1082.  See, 
also,  oost,  "Generally;  Foreign  Relations 
and  Matters  Exclusively  Delegated  to  the 
Federal  Government,"  VI,  D,  3,  c, 
(3).    (a). 

"The    powers    to    declare     war,      make 


treaties,  suppress  insurrection,  repel  in- 
vasion, regulate  foreign  commerce,  secure 
republican  governments  to  the  states  and 
admit  subjects  of  other  nations  to  citizen- 
ship, are  all  sovereign  powers,  restricted 
in  their  exercise  only  by  the  constitution 
itself  and  considerations  of  public  policy 
and  justice,  which  control,  more  or  less, 
the  conduct  of  all  civilized  nations."  The 
Chinese  Exclusion  Case,  130  U.  S.  581, 
604,   32    L.    Ed.    1068. 

A  right  secured  by  the  law  of  nations  to 
a  nation,  or  its  people,  is  one  which  the 
United  States  government,  as  represent- 
ing the  power  of  the  nation,  is  bound  to 
protect.  Consequently,  a  law  which  is 
necessary  and  proper  to  afford  this  pro- 
tection is  one  that  congress  may  enact, 
because  it  is  one  that  is  needed  to  carry 
into  execution  a  power  conferred  by  the 
constitution  on  the  government  of  the 
United  States  exclusively.  United  States 
V.  Arjona,  120  U.  S.  479,  487,  30  L.  Ed. 
728. 

26.  Belongs  to  the  political  department 
of  the  government. — Head  Money  Cases, 
112  U.  S.  580,  28  L.  Ed.  798;  The  Chinese 
Exclusion  Case,  130  U.  S.  581,  604,  609. 
32  L.  Ed.  1068;  Ekiu  v.  United  States,  143 
U.  S.  651,  659.  35  L.  Ed.  1146;  In  re 
Cooper,  143  U.  S.  472.  36  L.  Ed.  232;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
705,  37  L.  Ed.  905;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538.  543,  39  L. 
Ed.   1082. 

The  president  and  senate,  except  un- 
der the  treaty-making  power,  cannot  en- 
ter into  compacts  with  the  Indians,  or 
with  foreign  nations.  (Opinion  of  Mc- 
Lean. J.)  Worcester  v.  Georgia,  6  Pet. 
515.    584,    8    L.    Ed.    483. 

Power  of  federal  government  to  enter 
i^f^  treaties  w^itVi  Inf^^?i"  t-W^p^  and  na- 
tions.—See  the  titles  IXDTAXS;  TREA- 
TIES;  UNITED   STATES. 
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compact  between  nations  become  conclusive  upon  all  the  subjects  and  citizens 
thereof,  and  bind  their  rights,  and  are  to  be  treated  to  all  intents  and  purposes 
as  the  real  boundaries.-" 

Alteration  of  State  Boundaries  by  Treaty  Stipulations. — Upon  objec- 
tion that  it  was  not  within  the  power  of  the  United  States,  by  treaty  with  the 
Cherokee  Indians,  to  vary  the  line  established  by  the  treaty  of  Holston  so  as  to 
affect  private  rights  or  the  rights  of  North  Carolina,  McLean,  J.,  delivering  the 
majority  opinion,  said  in  part :  "And  it  is  a  sound  principle  of  national  law,  and 
applied  to  the  treaty-making  power  of  this  government,  whether  exercised  with 
a  foreign  nation  or  an  Indian  tribe,  that  all  questions  of  disputed  boundaries  may 
be  settled  'by  the  parties  to  the  treaty.  And  to  the  exercise  of  these  high  func- 
tions by  the  government,  within  its  constitutional  powers,  neither  the  rights  of  a 
state,  nor  those  of  an  individual,  can  be  interposed.  We  think  it  was  in  the  due 
exercise  of  the  powers  of  the  executive  and  the  Cherokee  nation,  in  concluding 
the  treaty  of  Tellico,  to  recognize  in  terms,  or  by  acts,  the  boundary  of  the 
Holston  treaty. "2s 

(3)  Pozucr  to  Acquire,  Govern^  and  Dispose  of  Territory — (a)  Power  of  Ac- 
quisition—  (aa)  By  Conquest  or  Treaty. — The  constitution  confers  upon  the  gov- 
ernment of  the  Union  the  power  to  declare  war  and  conclude  treaties.  These 
powers  include,  as  incident  thereto,  the  power  to  acquire  territory.  The  United 
States  may  acquire  territory  and  extend  its  boundaries,  therefore,  either  by  con- 
quest or  by  treaty.-'' 

Acquired  Only  Through  the  Treaty-Making  Power. — But  this  can  be 
done  only  by  the  treaty-making  power  or  the  legislative  authority,  and  is  not  a 
part   of   the  power   conferred  upon   the   president   by   the  declaration   of   war.^^ 

Acquired  as  Absolutely  as  if  by  Act  of  Congress. — The  territory  thus  ac- 
quired is  acquired  as  absolutely  as  if  the  annexation  were  made,  as  in  the  case  of 
Texas  and  Hawaii,  by  an  act  of  congress.^i 

(bb)  By  Annexation. — Congress  also  has  power  to  annex  territory  to  the 
United  States,  as  was  actually  done  in  the  cases  of  Texas  and  the  Hawaiian  Is- 
lands.22 

(cc)  Acquisition  by  Discoi'ery  and  Occupation. — The  United  Spates  may  ac- 
quire an  independent  tille  to  territory  through  discovery  followed  by  actual  set- 
tlement and  occupation.^2 

27.  To  settle  boundaries. — Poole  v.  incident  of  national  sovereignty."  Mor- 
Fleeger,  11  Pet.  184.  9  L.  Ed.  (^80:  Vir-  man  Church  v.  United  States,  136  U.  S. 
ginia  v.  Tennessee,   148  U.   S.   503,   525.  37       1,   42,   34   L.   Ed.   481. 

L.   Ed.   538.  The  United  States  may  demand  the  ces 

28.  As  affecting  state  boundaries. — Lati-  sion  of  territory  as  the  condition  of  peace, 
mer  v.  Poteet,  14  Pet.  4,  14,  10  L.  Ed.  in  order  to  indemnify  its  citizens  for  the 
328.  injuries    they    have    suffered,    or    to    reim- 

29.  Power  to  acquire  territory  by  con-  burse  the  government  for  the  expenses  of 
quest  or  treaty. — American  Ins.  Co.  v.  tbe  war.  Fleming  v.  Page,  9  How.  603,  13 
Canter,  1  Pet.  511,  542.  7  L.  Ed.  243;  L.  Ed.  276;  De  Lima  v.  Bidweli,  182  U. 
Stewart  v.  Kahn,  11  Wall.  493,  507,  20  L.  S.  1,  182,  45  L.  Ed.  1041;  Dorr  v.  United 
Ed.  176;  Morman  Church  t'.  United  States,  States.  195  U.  S.  138,  140.  49  L.  Ed.  128. 
136  U.  S.  1,  42.  34  L.  Ed.  481;  De  Lima  30.  Acquired  only  through  the  treaty- 
V  Bidweli,  182  U.  S.  1.  196,  45  L.  Ed.  making  power. — Fleming  v.  Page,  9  How. 
1041-  Dorr  v.  United  States,  195  U.  S.  603,  13  L.  Ed.  276;  De  Lima  v.  Bidweli, 
138,  'l41.   49   L.    Ed.    128:   Wilson  V.   Shaw,  182   U.   S.   1,   182.  45   L.    Ed.   1041. 

204  U.  S.  24,  32,  51  L.  Ed.  351.  31.     Territory    acquired    absolutely. — De 

"The   power   to   acquire   territory,   other  Lima   v.    Bidweli,   182   U.    S.    1,   196,   45   L. 

than   the  territory  northwest  of   the    Ohio  Ed.   1041. 

River    (which   belonged     to      the      United  32.    Acquisition  by  annexation. — See  De 

States    at    the    adoption    of    the    constitu-  Lima   v.    Bidweli,    182   U.    S.   1,_   196.   45    L. 

lion),    is    derived    from    the    treaty-making  Ed.   1041;    Hawaii   v.    Mankichi,   190   LT.   S. 

power  and  the  power  to  declare  and  carry  197.  215,  47   L.   Ed.  1016. 

on   war.     The    incidents    of   these    powers  33.     Acquisition    by    discovery    and    oc- 

are  those  of  national  sovereignty,  and  be-  cupation. — Shively   v.    Bowlby,    152    U.    S. 

long  to  all  independent  governments.  The  1.  50,  38  L.  Ed.  331.     See.  also,  Johnson  v. 

power  to  make  acquisitions  of  territory  by  Mcintosh,  8  Wheat.  543,  545,  595,  5  L.  Ed. 

conquest,  by  treaty,  and  by  cession  is  an  681;    Martin  v.   Waddell,   16   Pet.   367,   409, 
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Abandoned  and  Unoccupied  Islands. — In  accordance  with  the  law  of  na- 
tions, the  poHtical  departments  of  the  government  have  the  power  to  extend  its 
jurisdiction  over  abandoned  and  unoccupied  islands  in  the  pubHc  high  seas  which 
have  been  taken  possession  of  by  its  citizens  in  its  name  akhough  only  for  the 
purpose  of  conducting  a  particular  business,  as  the  exploitation  of  guano  de- 
posits, therein.^^ 

(b)  Status  of  Acquired  Territory  as  Foreign  or  Domestic — (aa)  Goierally. — 
Upon  the  ratification  of  a  treaty  ceding  territory  to  the  United  States,  and' the 
taking  possession  thereof  by  the  United  States,  the  ceded  territory  ceases  to  be 
foreign  and  becomes  territory  of  the  United  States.^^  Both  these  conditions 
must  exist  to  produce  a  change  of  nationality  for  revenue  purposes.  Possession 
is  not  alone  sufficient,  as  was  held  in  Fleming  v.  Page,  9  How.  603,  13  L.  Ed. 
276;    nor   is   a   treaty   ceding   such   territory   sufficient   without   a  surrender   of 


possession.^*' 

10  L.  Ed.  997;  Jones  v.  United  States,  137 
U.   S.  202.  212.  34  L.   Ed.   691. 

Same— Territory  of  Oregon. — The  title 
of  the  United  States  to  Oregon  was 
founded  upon  original  discovery  and  ac- 
tual settlement  by  citizens  of  the  United 
States,  authorized  or  approved  by  the 
government  of  the  United  States,  as  well 
as  upon  the  cession  of  the  Louisiana  Ter- 
ritory by  France  in  the  treaty  of  1803, 
and  the  renunciation  of  the  claims  of 
Spain  in  the  treaty  of  1819.  So  far  as  the 
title  of  the  United  States  was  derived 
from  France  or  Spain,  it  stood  as  in  other 
territories  acquired  by  treaty.  The  inde- 
pendent title  based  on  discovery  and  set- 
tlement was  equally  absolute.  Shively  v. 
Bowlby,  152   U.   S.   1.   50.   3S   L.    Ed.   331. 

34.  Acquisition  of  abandoned  or  un- 
occupied islands. — Jones  z'.  United  States, 
137   U.   S.   202.   34  L.   Ed.   G91. 

Statutes  extending  the  criminal  juris- 
diction of  the  United  States  to  such  islands 
and  providing  for  the  punishment  of 
crimes  committed  therein,  held  consti- 
tutional in  Jones  v.  United  States,  137  U. 
S.   202.   34   L.    Ed.   fi91. 

35.  Status  of  acquired  territory  as  for- 
eign or  domestic- — Cross  z'.  Harriman,  16 
How.  164.  14  L.  Ed.  889;  De  Lima  v. 
Bidwell,  182  U.  S.  1,  196,  45  L.  Ed.  1041; 
Goetze  V.  United  States.  182  U.  S.  221,  222, 
234,  43  L.  Ed.  1065;  Dooley  v.  United 
States,  183  U.  S.  151,  46  L.  Ed.  128;  Four- 
teen Diamond  Rings  v.  United  States,  183 
U.  S.  176.  46  L.  Ed.  138;  United  States  v. 
Heinszen,  206  U.  S.  370,  380,  51  L.  Ed. 
1098. 

In  De  Lima  v.  Bidwell.  182  U.  S.  1.  194, 
45  L.  Ed.  1041.  it  was  said  that,  except 
for  th'e  dictum  in  Fleming  v.  Page,  9  How. 
603,  13  L.  Ed.  276  (practically  overruled 
in  Cross  v.  Harriman,  16  How.  164,  184. 
14  L.  Ed.  889),  there  is  not  a  shred  of 
authority  for  holding  that  a  district  ceded 
to  and  in  possession  of  the  United  States 
remains  for  any  purpose  a  foreign  coun- 
try. 

36.  Ratification  and  possession  both 
necessary  to  effect  change. — Keene  f.  Mc- 
Donough,  8  Pet.  308,  8  L.  Ed.  955;  Pol- 
lard V.   Kibbe,  14  Pet.  353,  406,  10  L.   Ed. 
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490;    De    Lima    r.    Bidwell,    182    U.    S.    1, 
194.   45    L.    Ed.    1041. 

Porto  Rico  not  a  foreign  country.— By 
the  ratification  of  the  treaty  of  Paris,  the 
island  of  Porto  Rico  became  territory  of 
United  States,  although  not  an  organized 
territory  in  the  technical  sense  of  the 
word.  DeLima  v.  Bidwell,  182  U.  S.  1, 
196,  45  L.   Ed.  1041. 

Same:  within  the  meaning  of  the  tariff 
laws. — The  island  of  Porto  Rico  ceased 
to  be  a  foreign  country  within  the  mean- 
ing of  those  words  as  used  in  the  tariff 
laws  of  the  United  States  upon  the  rati- 
fication of  the  treaty  of  peace  between 
the  United  States  and  Spain,  April  11, 
1899;  th'C  United  States  being  already  in 
possession  of  the  island.  De  Lima  v.  Bid- 
well,  182  U.  S.  1.  200,  45  L.  Ed.  1041; 
Goetze  V.  United  States,  182  U.  S.  221,  45 
L.  Ed.  1065;  Dooley  v.  United  States,  182 
U.  S.  222,  234.  45  L.  Ed.  1074;  Downes  v. 
Bidwell.  182  U.  S.  244,  248,  45  L.  Ed.  1088; 
United  States  v.  Heinszen,  206  U.  S.  370, 
379     5]    L.    Ed.    1098. 

Same;  within  the  meaning  of  the  con- 
stitutional provision  declaring  that  no  tax 
or  duty  shall  be  laid  on  exports. — The' 
island  of  Porto  Rico  is  not  a  foreign 
country  within  that  provision  of  the  con- 
stitution declaring  that  no  tax  or  duty 
shall  be  laid  on  articles  exported  from  any 
state.  Dooley  v.  United  States.  183  U.  S. 
151,  46  L.  Ed.  128,  reaffirming  De  Lima 
V.  Bidwell,  182  U.  S.  1,  45  L.  Ed.  1041. 
■  Same;  Foraker  act  constitutional. — Ac- 
cordingly it  is  held  that  the  act  of  May  1, 
1900,  known  as  the  Foraker  act,  and  which 
imposed  a  duty  upon  all  goods  going  to 
Porto  Rico  from  the  United  States,  was 
constitutional,  since  goods  shipped  from 
the  United  States  to  the  island  of 
Porto  Rico  will  not  be  considered  'ex- 
ports within  the  meaning  of  this  clause. 
Dooley  v.  United  States,  183  U.  S.  151, 
46    L.    Ed.    128. 

Pbilippires  not  foreign  within  the 
meaning  of  the  tariff  laws. — Merchandise 
imported  from  the  Philippine  Islands  after 
the  ratification  of  the  treaty  of  peace  and 
cession  of  those  islands  by  Spain  to  the 
United   States   was   not   subject   to   duties 
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The  fact  that  conquered  territory  is  under  a  military  or  provisional 
government  established  and  maintained  by  the  United  States  is  not  conclusive 
upon  its  status  as  foreign  or  domestic  territory,  even  though  a  treaty  of  peace 
has  been  concluded  whereby  the  defeated  belligerent  relinquishes  all  sovereignty 
and  dominion  over  the  same.^" 

Effect  of  Armed  Rebellion  after  Cession. — The  complete  title  and  posses- 
sion of  the  Philippine  Islands  by  the  United  States  after  the  treaty  of  peace  and 
cession  of  those  islands  by  Spain  to  the  United  States  was  not  affected  by  the 
fact  that  the  insurrection  against  the  authority  of  Spain  which  existed  at  the 
time  of  the  cession  continued  to  be  waged  against  the  authority  of  the  United 


under  the  act  of  July  24,  1897,  30  Stat.  451, 
imposing  duties  "upon  all  articles  irn- 
ported  from  for-eign  countries."  In  this 
respect  there  is  no  distinction  between  the 
Philippines  and  the  islands  of  Porto  Rico. 
Neither  of  them  is  a  foreign  country 
within  the  terms  of  that  act.  Fourteen 
Diamond  Rings  v.  United  States,  183  U. 
S.  176,  46  L.  Ed.  138;  United  States  v. 
Heinszen,  206  U.  S.  370,  380,  51  L.  Ed. 
1098. 

Cuba  and  the  Isle  of  Pines  as  foreign 
countries. — On  the  other  hand,  while  the 
status  of  Cuba  and  the  Isle  of  Pines  at 
the  close  of  the  Spanish-American  war 
•was  that  of  conquered  territory,  never- 
theless, they  are,  as  to  the  United  States, 
foreign  territory,  since  this  government 
has  never  taken  that  possession  in  fact 
and  in  law  which  is  essential  to  render 
conquered  territory  a  part  of  the  United 
States.  Neely  v.  Henkel.  180  U.  S.  109, 
45  L.  Ed.  448;  Pearcy  v.  Stranahan,  205  U. 
S.  257,  265,  51  L.  Ed.  793. 

"It  is  true  that  as  between  .Spain  and 
the  United  States — indeed,  as  between  the 
United  States  and  all  foreign  nations- 
Cuba,  upon  the  cessation  of  hostiliti'es 
with  Spain  and  after  the  treaty  of  Paris, 
was  to  be  treated  as  if  it  were  conquered 
territory.  But  as  between  the  United 
States  and  Cuba  that  island  is  territory 
held  in  trust  for  the  inhabitants  of  Cuba 
to  whom  it  rightfully  belongs  and  to 
whose  exclusive  control  it  will  be  surren- 
dered when  a  stable  government  shall 
have  been  established  by  their  voluntary 
action."  Neely  v.  Henkel,  180  U.  S.  109, 
120.  45  L.  Ed.  448;  Pearcv  v.  Stranahan, 
205  U.  S.  257.  265,  51  L.  Ed.  793. 

Cuba  a  foreign  country  within  extradi' 
tion  statutes. — In  Neely  v.  Henkel.  180  U. 
S.  109,  45  L.  Ed.  448,  the  question  was 
whether  Cuba  was  a  foreign  country  or 
foreign  territory  within  the  act  of  con- 
gress of  June  6,  1900  (31  Stat.  656.  c.  793), 
providing  for  the  extradition  from  the 
United  States  of  persons  committing 
crimes  within  any  foreign  country  or  for- 
eign territory  or  any  part  thereof,  occu- 
pied or  under  the  control  of  the  United 
States.  It  was  held  that  Cuba  was 
within  this  description.  Mr.  Justice  Har- 
lan, delivering  the  opinion  of  the  court, 
said:  "The  facts  above  detailed  make  it 
clear  that  within  the  meaning  of  the  act 
of  June  6,  1900,  Cuba  is  foreign  territory. 


It  cannot  be  regarded,  in  any  constitu- 
tional, legal  or  international  sense,  a  part 
of  the  territory  of  the  United  States."  Ac- 
cord: Pearcy  v.  Stranahan,  205  U.  S.  257, 
263,  51  L.   Ed.  793. 

Cuba  and  the  Isle  of  Pines  foreign 
within  the  meaning  of  the  revenue  acts. — 
"The  Isle  of  Pines  continues  at  least  de 
facto  under  the  jurisdiction  of  the  govern- 
ment of  the  Republic  of  Cuba,  and  that 
settles  the  question  before  us,  because  as 
the  United  States  have  never  taken  pos- 
session of  the  Isle  of  Pines  as  having  been 
ceded  by  the  treaty  of  peace,  and  as  it 
has  been  and  is  being  governed  by  the 
Republic  of  Cuba,  it  has  remained  'foreign 
country'  within  the  meaning  of  the  Ding- 
ley  Act  according  to  the  ruling  in  De 
Lima  V.  Bidwell,  182  U.  S.  1,  45  L.  Ed. 
1041,  and  cases  cited;  United  States  v. 
Rice,  4  Wheat.  246,  4  L.  Ed.  562.  There 
has  been  no  change  of  nationality  for  rev- 
enue purposes,  but,  on  the  contrary,  the 
Cuban  government  has  been  recognized 
as  rightfully  exercising  sovereignty  over 
the  Isle  of  Pines  as  a  de  facto  government 
until  otherwise  provided.  It  must  be 
treated  as  foreign,  for  this  government 
has  never  taken,  nor  aimed  to  take,  that 
possession  in  fact  and  in  law  which  is  es- 
sential to  render  it  domestic."  Pearcy  v. 
Stranahan,  205  U.  S.  257,  272,  51  L.  Ed. 
793. 

37.  Military  occupation  not  conclusive 
as  to  status. — Neely  r.  Henkel,  180  U.  S. 
109,  45  L.  Ed.  448;  Pearcy  v.  Stranahan, 
205  U.  S.  257,  264,  51  L-  Ed.  793. 

"Cuba  is  none  the  less  foreign  territory, 
within  the  meaning  of  the  act  of  congress, 
because  it  is  under  a  military  governor 
appointed  by  and  representing  the  presi- 
dent in  the  work  of  assisting  the  inhabi- 
tants of  that  island  to  establish  a  govern- 
ment of  their  own,  under  which,  as  a  free 
and  independent  people,  they  may  control 
their  own  affairs  without  interference  by 
other  nations.  The  occupancy  of  the  is- 
land by  troops  of  the  United  States  was 
the  necessary  result  of  the  war.  That  re- 
sult could  not  have  been  avoided  by  the 
United  States  consistently  with  the  prin- 
ciples of  international  law  or  with  its  ob- 
ligations to  the  people  of  Cuba."  Neely  v. 
Henkel,  180  U.  S.  109,  45  Lr.  Ed.  448; 
Pearcy  v.  Stranahan,  205  U.  S.  257,  264, 
51  L.  Ed.  793. 
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States.  After  title  passed  April  11,  1899,  there  was  nothing  in  the  Philippine 
insurrection  of  sufiicient  gravity  to  give  to  the  islands  the  character  of  foreiign 
countries  within  the  meaning  of  the  tariff  acts.^^ 

(bb)  May  Be  Subject  to  Jurisdiction  of  the  United  States  without  Being  In- 
corporated into  the  Union. — In  Scott  v.  Sandford,  19  How.  393,  395,  15  L.  Ed. 
691,  it  was  held  that  the  United  States,  under  the  present  constitution,  cannot 
acquire  territory  to  be  held  as  a  colony,  to  be  governed  at  its  will  and  pleasure; 
but  that  it  may  acquire  territory  which,  at  the  time,  has  not  a  population  that  fits 
it  to  become  a_  state,  and  may  govern  it  as  a  territory  until  it  has  a  population 
which,  in  the  judgment  of  congress,  entitles  it  to  be  admitted  as  a  state  of  the 
Union.  In  recent  years,  however,  it  has  been  held  that  the  United  States  govern- 
ment may  hold  territory,  once  it  is  acquired,  without  incorporating  it  immediately 
into  the  nation  itself;  that  though  the  United  States  may  by  treaty  or  otherwise 
acquire  jurisdiction  over  certain  territory,  complete  incorporation  thereof  into 
the  Union  will  not  take  place  until  such  territory  approaches  the  condition  which 
congress  in  its  discretion  sees  fit  for  it  to  reach  before  it  can  be  admitted  as  a 
part  of  the  United  States.^^  It  is  said  that  the  thirteenth  amendment  to  the  con- 
stitution, prohibiting  slavery  and  involuntary  servitude  within  the  United  States, 
"or  in  any  place  subject  to  their  jurisdiction,"  proves  that  there  may  be  places' 
within  the   jurisdiction  of  the  United   States  that  are  no  part  of  the  Union.-i<> 


38.  Effect  of  armed  rebellion  after  ces- 
sion.— Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  46  L.  Ed.  138;  Lin- 
coln V.  United  States,  202  U.  S.  484,  496, 
50  L.    Ed.   1117. 

39.  May  hold  territory  without  incor- 
porating same  into  the  Union. — Downes 
V.  Bidwell,  182  U.  S.  244,  336.  342,  45  L. 
Ed.  1088  (per  Justices  White,  Sheros  and 
McKenna).  reaffirmed  in  Czarnikow  v. 
Bidwell,  191  U.  S.  559,  48  L.  Ed.  302; 
Hawaii  v.  Mankichi,  190  U.  S.  197,  219,  47 
L.  Ed.  1016;  Warner  v.  Stranahan,  191  U. 
S.  560,  48  L.  Ed.  302;  Dorr  v.  United 
States,  195  U.  S.  138.  143,  49  L.  Ed.  128; 
Rassmussen  v.  United  States,  197  U.  S. 
516,  521.  49  L.   Ed.  862. 

40.  Same;  thirteenth  amendment. — 
Downes  v.  Bidwell,  182  U.  S.  244,  251,  344, 
45  L.  Ed.  1088  (per  Justice  White,  Sheros 
and  McKenna),  reaffirmed  in  Czarnikow 
V.  Bidwell,  191  U.  S.  559,  48  L.  Ed.  302; 
Warner  v.  Stranahan.  191  U.  S.  560,  48  E. 
Ed.  302. 

Porto  Rico  held  as  a  mere  dependency. 
— While  in  an  international  sense  Porto 
Rico  is  not  a  foreign  country,  since  it  is 
subject  to  the  sovereignty  of  and  is  owned 
by  the  United  States,  it  is  foreign  to  the 
United  States  in  a  domestic  sense,  be- 
cause the  island  had  not  been  incorporated 
ii^to  the  United  States,  but  it  is  merely 
appurtenant  thereto  as  a  possession. 
Downes  v.  Bidwell,  182  U.  S.  244,  340,  45 
L.  Ed.  1088,  per  Justices  White,  Shiras 
and  McKenna. 

Philippine  Islands  not  incorporated  into 
Union  by  treaty  of  cession. — "If  the 
treaty-making  power  could  incorporate 
territory  into  the  United  States  without 
congressional  action,  it  is  apparent  that 
the  treaty  with  Spain,  ceding  the  Philip- 
pines to  the  United  States,  carefully  re- 
frained from  so  doing;  for  it  is  expressly 
provided  that  (Article  IX)  'the  civil  rights 


and  political  status  of  the  native  inhabi- 
tants of  the  territories  hereby  ceded  to 
the  United  States  shall  be  determined  '-^y 
the  congress.'  In  this  language  it  is  clear 
that  it  was  the  intention  of  the  framers 
of  the  treaty  to  reserve  to  congress,  so 
far  as  it  could  be  constitutionally  done,  a 
free  hand  in  dealing  with  these  newly-ac- 
quired possessions."  Dorr  v.  United 
States,  195  U.  S.  138,  143,  49  L-  Ed.  128; 
Rassmussen  v.  United  States,  197  U.  S. 
516,    521,   49   L.    Ed.   862. 

Hawaiian  Islands  not  incorporated  into 
Union  by  resolution  of  annexation. — Nei- 
ther the  terms  of  the  resohition  of  annex- 
ation nor  the  situation  which  arose  from 
it  served  to  incorporate  the  Hawaiian  Is- 
lands into  the  United  States  and  make 
them  an  integral  part  thereof.  On  the  con- 
trary, it  was  the  manifest  purpose,  whilst 
acquiring  them,  to  leave  the  permanent 
relation  they  were  to  bear  to  the  govern- 
ment of  the  United  States  to  await  the 
subsequent  determination  of  congress. 
Hawaii  v.  Mankichi,  190  U.  S.  197,  219,  47 
L.  Ed.  1016.  per  Justices  White  and  Mc- 
Kenna concurring. 

Alaska  incorporated  into  the  Union  by 
treaty. — The  text  of  the  treaty  with  Rus- 
sia by  which  Alaska  was  acquired  shows 
the  intention  on  the  part  of  congress  that 
said  territory  should  be  incorporated  into 
the  United  States  in  the  most  complete 
sense  of  the  word,  thus  standing  on  a  dif- 
ferent plane  from  those  territories  secured 
from  Spain;  consequently  as  to  it  the  con- 
stitution of  the  United  States  is  supreme 
in  all  its  provisions  and  congress  has  no 
power  to  pass  laws  in  violation  of  it  ^r 
any  of  its  amendments.  Rassmussen  v. 
United  States.  197  U.  S.  516,  525,  49  L. 
Ed.   862. 

Status  of  Florida  after  cession. — The 
treaty  with  Spain,  by  which  Florida  was 
ceded  to  the  United  States,  admitted  the 
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Presumption  That  Congress  Will  Incorporate  or  Relinquish. — It  is  the 

presumption,  however,  that  congress,  which  within  its  sphere  is  but  the  expres- 
sion of  the  poHtical  concession  of  the  people  of  the  United  States,  wih  be  faith- 
ful to  its  duty  under  the  constitution,  and  that  it  will,  when  the  unfitness  of  any 
particular  territory  for  incorporation  into  the  United  States  has  been  demon- 
strated, terminate  the  occupation  thereof  and  relinquish  the  jurisdiction  of  the 
United   States  over   the   same.-^^ 

But  "United  States"  Includes  Such  Territory  as  Regards  Foreign  Re- 
lations.— "In  dealing  with  foreign  sovereignties,  the  term  'United  States'  has 
a  broader  meaning  than  when  used  in  the  constitution,  and  includes  all  territories 
subject  to  the  jurisdiction  of  the  federal  government,  wherever  located.  In  its 
treaties  and  conventions  with  foreign  nations  this  government  is  a  unit.  This 
is  so  not  because  the  territories  comprised  a  part  of  the  government  established 
by  the  people  of  the  states  in  their  constitution,  but  because  the  federal  govern- 
ment is  the  only  authorized  organ  of  the  territories,  as  well  as  of  the  states,  in 
their  foreign  relations.  By  art.  1,  §  10,  of  the  constitution,  'no  state  shall  enter 
into  any  treaty,  alliance  or  confederation,  *  *  ^=  or  enter  into  any  agreement 
or  compact  with  another  state,  or  with  a  foreign  power.'  It  would  be  absurd 
to  hold  that  the  territories,  which  are  much  less  independent  than  the  states,  and 
are  under  the  direct  control  and  tutelage  of  the  general  government,  possess  a 
power  in  this  particular  which  is  thus  expressly  forbidden  to  the  states."^^ 

(c)  Government  of  Territory — (aa)  Bjfect  of  Treaty  of  Cession. — In  a  con- 
quered territory,  civil  government  must  take  effect,  either  by  the  action  of  the 
treaty-making  power,  or  by  that  of  the  congress  of  the  United  States.  The  of- 
fice of  a  treaty  of  cession  ordinarily  is  to  put  an  end  to  all  authority  of  the  for- 
eign government  over  the  territory;  and  to  subject  the  territory  to  the  disposi- 
tion of  the  government  of  the  United  States.-*^ 

(bb)  Usage  as  to  Conquered  of  Ceded  Territory — (aaa)  As  to  Private,  Per- 
sonal and  Property  Rights;  Continuation  of  Existing  Lazvs. — The  usage  of  the 
world  is,  if  a  nation  he  not  entirely  subdued,  to  consider  the  holding  of  con- 
quered territory  as  a  mere  military  occupation,  until  its  fate  shall  be  determined 
at  the  treaty  of  peace;  if  it  be  ceded  by  treaty,  the  acquisition  is  confirmed,  and 
the  ceded  territory  becomes  a  part  of  the  nation  to  which  it  is  annexed ;  either 
on  the  terms  stipulated  in  the  treaty  of  cession,  or  on  such  as  its  new  master  shall 
impose.  On  such  transfer  of  territory,  it  has  never  been  held  that  the  relations- 
of  the  inhabitants  with  each  other  undergo  any  change ;   their  relations  with  their 

inhabitants    of    Florida    to   the    enjoyment  "The  District  of  Columbia  and  the  ter- 

of  the  privileges,  rights  and  immunities  of  ritories  are  states,  as  that  word  is  used  in 

the    citizens    of    the    United    States;    they  treaties  with  foreign  powers,  with  respect 

did     not,     however,     participate     in     polit-  to    the   ownership,   disposition   and   inheri- 

ical      power,      nor      share      in      the      gov-  tance    of   property."      Downes    v.    Bidwell, 

ernment,  until  Florida  became   a  state;   in  182   U.    S.    244,   270,   45    L.    Ed.    1088.   reaf- 

the   meantime.   Florida   continued   to   be   a  firmed  in  Czarnikow  v.  Bidwell,  191  U.  S. 

territory    of    the    United    States,    governed  559,  48   L-   Ed.   302;  Warner  v.  Stranahan, 

by  virtue  of  that  clause  in  the  constitution,  191  U.  S.  560,  48  L.  Ed.  302. 
which    empowers    "congress    to    make    all  Status   of  Cuba  as  between   the   United 

needful    rules    and    regulations,    respecting  States    and    foreign    nations. — Even    Cuba, 

the   territory  or  other  property  belonging  as   between   Spain    and   the   United   States, 

to  the  United  States."     American  Ins.  Co.  and    indeed,    between    the    United    States 

V.  Canter.  1  Pet.  511,  7  L.  Ed.  243.  and   all   other   nations,  is   to   be   deemed   a 

41.  Presumption  that  congress  will  in-  part  of  the  United  States  and  treated  as 
corporate  or  relinquish.— Downes  v.  Bid-  conquered  territory  in  the  possession  of 
well  182  U  S  244  344,  45  L.  Ed.  1088  the  United  States.  Neely  v.  Henkel,  180 
(per  Justices  White,  Shiras  and  Mc-  U.  S.  109,  120.  45  L.  Ed.  448;  Pearcy  J^. 
Kenna).  Stranahan,   205   U.   S.    257,   263,   51   L.    Ed. 

42.  Acquired  territory  is  domestic  as  re-  793. 

gards   foreign   relations.— Downes   z'.    Bid-  43.  Government    of   territory;    effect    of 

well,  182  U.  S    244,  263,  45  L.  Ed.  1088,  re-  treaty      of      cession. — (Per      Mr.      Justice 

affirmed   in   Czarnikow   7'.   Bidwell,   191   U.  Gray.)     Downes  v.  Bidwell,  182  U.  S.  244, 

S.   559,  48   L.   Ed.   302;   Warner  v.   Strana-  45  L.  Ed.  1088. 
han,  191   U.   S.   560,   48  L.   Ed.   302. 
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former  sovereign  are  dissolved,  and  new  relations  are  created  between  them  and 
the  government  which  has  acquired  their  territory;  the  same  act  which  transfers- 
their  country,  transfers  the  ahegiance  of  those  who  remain  in  it,  and  the  law 
which  may  be  denominated  political,  is,  necessarily,  changed ;  although  that 
which  regulates  the  intercourse  and  general  conduct  of  individuals  remains  irt 
force  until  altered  by  the  newly  created  power  of  the  state.^^.  It  is  a  well-known 
principle  of  the  common  law  and  of  the  law  nations,  recognized  and  repeatedly 
acted  upon  by  the  supreme  court  of  the  United  States,  that  a  transfer  of  sov- 
ereignty or  division  of  territory  does  not  work  any  forfeiture  or  change  in  the 
civil  and  property  rights  of  individuals,  and  that  until  the  new  sovereign  shall 
enact  otherwise,  the  lex  loci,  that  is,  the  law  applicable  befoi»e  the  division  or 
transfer,  must  be  the  governing  rule  of  private  right  under  whatever  jurisdiction 
private  right  comes  to  be  examined.^s     Of  course,  in  case  of  cession  to  the  United 

"Nevertheless,  and  apparently  largely 
out  of  abundant  caution,  the  eighth  section 
of  the  act  of  April  12,  1900,  provided: 
'That  the  laws  and  ordinances  of  Porto 
Rico  now  in  force  shall  continue  in  full 
force  and  effect.  except  as  altered, 
amended,  or  modified  hereinafter,  or  as 
altered  or  modified  by  military  orders  and 
decrees  in  force  when  this  act  shall  take 
efi'ect,  and  so  far  as  the  same  are  not  in- 
consistent or  in  conflict  with  the  statutory 
laws  of  the  United  States  not  locally  in- 
applicable, or  the  provisions  thereof,  until 
altered,  amended,  or  repealed  by  the  leg- 
islative authority  hereinafter  provided  for 
Porto  Rico  or  by  act  of  congress  of  the 
United  States.'"  Ortega  v.  Lara,  202  U. 
S.  339,  342,  50  L.  Ed.  10.55;  Perez  v. 
Fernandez.  202  U.  S.  80,  100,  50  L.  Ed. 
942.  See.  also,  Kepner  v.  United  States, 
195  U.  S.  100,  122,  49  L.  Ed.  114. 

When  a  territory  is  acquired  by  treaty, 
cession  or  even  conquest,  the  rights  of 
the  inhabitants  to  property  are  respected 
as  sacred.  Johnson  v.  Mcintosh,  8  Wheat. 
543,  589,  5  L.  Ed.  681;  Henderson  v.  Poin- 
dexter.  12  Wheat.  530,  536,  6  L.  Ed.  718; 
United  States  v.  Arredondo.  6  Pet.  691, 
712,  8  L.  Ed.  547;  United  States  v.  Perche- 
man,  7  Pet.  51,  86,  87,  8  L.  Ed.  604; 
Untied  States  v.  Clark,  8  Pet.  445,  8 
L.  Ed.  1001;  Delassus  v.  United  States.  9 
Pet.  117.  133.  9  L.  Ed.  71;  Smith  v.  United 
States,  10  Pet.  326,  330,  718,  9  L.  Ed.  443; 
Strother  v.  Lucas,  12  Pet.  410,  9  L.  Ed. 
1137;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  749.  9  L.  Ed.  1233. 

The  modern  usage  of  nations  which  has 
become  law.  would  be  violated;  that  sense 
of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  civilized 
world,  would  be  outraged;  if  private  prop- 
erty should  be  generally  confiscated,  and 
private  rights  annulled,  on  a  change  in 
the  sovereignty  of  the  country.  The  peo- 
ple change  their  allegiance,  their  relation 
to  their  ancient  sovereignty  is  dissolved; 
but  their  relations  to  each  other,  and  their 
rights  of  property  remain  undisturbed. 
United  States  v.  Percheman,  7  Pet.  51,  8 
L.   Ed.  604. 

Had  Florida  changed  its  sovereign,  by 
an  act  containing  no  stipulation  respect- 
ing the  property  of  individuals,   the   rieht 


44.  Usage  as  to  conquered  or  ceded  ter- 
ritory; individual  rights. — American  Ins. 
Co.  V.  Canter,  1  Pet.  511,  7  L.  Ed.  243; 
Dorr  V.  United  States,  195  U.  S.  138.  141, 
49  L.  Ed.  128. 

45.  Same;  continuation  of  existing  laws. 
— Dawson  v.  Godfrey,  4  Cranch  321,  323,  2 
L.  Ed.  634;  Terrett  v.  Taylor,  9  Cranch  43, 
50,  3  L.  Ed.  650;  Mutual  As^rrance  So- 
ciety V.  Watts,  1  Wheat.  270,  4  L.  Ed.  91; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  651,  707,  4  L.  Ed.  629;  Green 
V.  Biddle,  8  Wheat.  1,  98,  5  L.  Ed.  547; 
Society  for  the  Propap"ation  of  the  Gos- 
pel V.  New  Haven,  8  Wheat.  464,  5  L.  Ed. 
662;  Johnson  v.  Mcintosh,  8  Wheat.  543, 
589,  5  L.  Ed.  681;  Henderson  v.  Poindex- 
ter,  12  Wheat.  530,  536.  6  L.  Ed.  718; 
American  Ins.  Co.  v.  Canter,  1  Pet.  511,  7 
L.  Ed.  243;  Soulard  v.  United  States.  4 
Pet.  511,  7  L.  Ed.  938;  Hawkins  v.  Barney, 
5  Pet.  457,  464,  8  L.  Ed.  190;  United  States 
V.  Arrednndo,  6  Pet.  691,  8  L.  Ed.  547; 
United  States  v.  Percheman,  7  Pet.  51.  86, 
87,   8   L.   Ed.   604;   United   States  v.   Clark. 

8  Pet.  445.  8  L.  Ed.  1001;  Delassus  v. 
United  States.  9  Pet.  117,  133,  9  L.  Ed.  71; 
Mitchel  V.   United   States,   9   Pet.   711,   734, 

9  L.  Ed.  283;  Smith  v.  United  States,  10 
Pet.  326.  330,  9  L.  Ed.  442;  New  Orleans 
V.  United  States,  10  Pet.  662.  718.  9  L.  Ed. 
573;  Strother  v.  Lucas,  12  Pet.  410,  9  L. 
Ed.  1137;  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  749,  9  L.  Ed.  1233;  United 
States  V.  Wiggins.  14  Pet.  344,  10  L.  Ed. 
481;  Pollard  v.  Kibbe.  14  Pet.  353,  393.  10 
L.  Ed.  490;  Leitensdorfer  v.  Webb.  20 
How.  176,  15  L.  Ed.  891;  Hawaii  v.  Man- 
kichi,  190  U.  S.  197,  21.5,  47  L.  Ed.  1016; 
Perez  v.  Fernandez,  202  U.  S.  80,  100,  50 
L.  Ed.  942;  Ortega  v.  Lara.  202  U.  S.  339, 
342.  50  L.  Ed.  1055;  Romeu  v.  Todd.  206 
U.  S.  358,  368,  51  L.  Ed.  1093. 

It  is  the  modern  usage  of  nations  which 
has  become  law,  in  cases  of  conquest,  that 
the  allegiance  of  the  people  is  changed 
and  their  relation  to  their  sovereign  dis- 
solved, but  their  relations  to  each  other 
and  their  rights  of  property  remain  undis- 
turbed. United  States  v.  Percheman,  7 
Pet.  51,  86,  87.  8  L.  Ed.  604;  Mitchel  v. 
United  States.  9  Pet.  711,  9  L.  Ed.  283; 
Leitensdorfer  v.  Webb,  20  How.  176,  15 
L.  Ed.  891. 


102 


CONSTITUTIONAL  LAW. 


States,  laws  of  the  ceded  country  inconsistent  with  the  constitution  and  laws  of 


of  property  in  all  those  who  became  sub- 
jects or  citizens  of  the  new  government 
would  have  been  unaffected  by  the 
change;  it  would  have  remained  the  same 
as  under  the  ancient  sovereign.  United 
States  V.  Percheman,  7  Pet.  51,  8  L.  Ed. 
604. 

The  language  of  the  second  article  of 
the  treaty  between  the  United  States  and 
Spain,  of  February  22d,  1819,  by  which 
Florida  was  ceded  to  the  United  States, 
conforms  to  this  general  principle.  United 
States  V.  Percheman,  7  Pet.  51,  8  L.  Ed. 
604. 

All  the  laws  which  were  in  force  in 
Florida  while  a  province  of  Spain,  those 
excepted  which  were  political  in  their 
character  and  which  concerned  the  relations 
between  the  people  and  their  sovereign, 
remained  in  force  until  altered  by  the 
government  of  the  United  States.  Con- 
gress recognized  this  principle  by  using 
the  words  "laws  of  the  territory  now  in 
force  therein."  No  laws  could  then  have 
been  in  force  but  those  enacted  by  the 
Spanish  government.  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  7  L.  Ed.  243. 

Titles  to  land,  made  by  Spain,  in  the 
territory  of  Florida,  before  the  24th  of 
January,  1818,  are  intrinsically  valid,  and 
need  no  sanction  from  the  legislative  or 
judicial  departments  of  the  United  States. 
United  States  v.  Wiggins.  14  Pet.  344,  10 
L.  Ed.  481;  Pollard  v.  Kibbe,  14  Pet.  353, 
393,  10  L.   Ed.  490. 

The  cession  of  the  District  of  Columbia 
to  the  national  government  did  not  affect 
the  lien  created  on  real  property  situated 
in  the  town  of  Alexandria  by  the  Virginia 
statute  of  December,  1794,  in  the  hands  of 
bona  fide  purchasers  without  notice;  but 
said  statute  could  not  enforce  a  personal 
liability  upon  such  purchasers  to  the  Mu- 
tual Assurance  Society  in  whose  favor 
the  lien  was  created.  Mutual  Assurance 
Society  v.  Watts,  1  Wheat.  279,  4  L. 
Ed.  91. 

In  the  treatv  by  which  Louisiana  was 
acquired,  the  United  States  stipulated  that 
the  inhabitants  of  the  ceded  territory 
should  be  protected  in  the  free  enjoyment 
of  their  property.  The  United  States  as  a 
just  nation,  regarded  this  stipulation  as 
the  avowal  of  a  principle  which  would 
have  held  equally  sncred,  though  it  had 
not  been  inserted  in  the  contract.  Soulard 
%K  United  States,  4  Pet.  511.  7  L.  Ed.  938; 
Delassus  v.  United  States,  9  Pet.  117.  9 
L.  Ed.  71. 

The  dissolution  of  the  regal  govern- 
ment upon  the  separation  of  the  colonies 
from  the  mother  country,  did  not  operate 
to  suspend  or  destroy  the  property  or  civil 
rights  of  private  corporations  owning 
property  within  the  colonies.  Lawson  v. 
Godfrey,  4  Cranch  321.  323,  2  L.  Ed.  634; 
Terrett  v.  Taylor,  9  Cranch  43,  50,  3  L. 
Ed.  650;  Dartmouth  College  v.  Woodward, 


4  Wheat.  518,  4  L.  Ed.  629;  Society  for 
the  Propagation  of  the  Gospel  v.  New 
Haven,   8   Wheat.   464,   5   L.   Ed.   662. 

All  contract  and  property  rights  ac- 
quired by  corporations  or  individuals  from 
the  British  government  before  the  sepa- 
ration of  the  colonies  from  the  mother 
country  remain,  subsist,  and  are  protected 
under  and  by  the  constitution  of  the 
United  States  and  of  the  respective  states. 
The  states  have  no  right  to  impair  the 
contract  or  property  rights  acquired  from 
the  British  crown  prior  to  the  separation. 
Terrett  v.  Taylor,  9  Cranch  43,  50,  3  L. 
Ed.  650;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518.  651,  707,  4  L.  Ed.  629. 
"The  laws  of  Porto  Rico  remained  the 
laws  of  Porto  Rico  except  as  indicated  in 
§  8  of  the  Foraker  Act,  which  section  did 
not  make  all  the  laws  of  Porto  Rico  acts 
of  congress."  Ortega  v.  Lara,  202  U.  S. 
339,  342,  50  L.  Ed.  1055;  Perez  v.  Fernan- 
de-'    ''O'l  U.  S.  80,  100,  50  L.  Ed.  942. 

"Cases  which  have  come  to  this  court 
from  the  Philippines  and  Porto  Rico, 
where  we  have  had  occasion  to  consider 
the  enactments  making  changes  in  the 
laws  of  those  islands,  show  the  disposition 
of  the  executive  and  congress  not  to  in- 
terfere more  than  is  necessary  with  local 
institutions,  and  to  engraft  upon  the  old 
and  different  system  of  jurisprudence  es- 
tablished by  the  civil  law  only  such 
changes  as  were  deemed  necessary  in  the 
interest  of  the  people,  and  in  order  to 
more  effectually  conserve  and  protect  their 
rights.  Kepner  v.  United  States,  195  U. 
S.  100.  122,  49  L.  Ed.  114.  This  policy  has 
been  followed  in  dealing  with  the  Porto 
Ricans.  President's  Message,  December  5, 
1899;  Walton's  Civil  Law  in  Spain  and 
Spanish  America,  594."  Perez  zj.  Fernan- 
dez. 202  U.  S.  80.   92.  50  L.   Ed.  942. 

The  mere  provision  of  the  act,  by  which 
a  court  was  created  to  enforce  the  local 
law,  did  not  empower  the  court  so  created 
to  set  at  naught  the  local  law  by  disre- 
garding fundamental  rules  of  real  property 
governing  in  the  island,  thereby  creating 
confusion  and  uncertiantv,  anu  'lence  tend- 
ing to  the  destruction  of  the  rights  of  in- 
nocent third  parties.  The  local  law  of 
real  property  prevailing  in  the  island  is 
controlling  vmtil  changed,  as  provided  by 
congress.  Perez,  v.  Fernandez,  202  U.  S. 
80,  92,  50  L.  Ed.  942;  Romeu  v.  Todd,  206 
U.  S.  358,  368.  369,  51  L.  Ed.  1093.  See, 
also,  Crowlev  v.  United  States,  194  U.  S. 
461,  48  L.  Ed.  1075;  Kepner  v.  United 
States,  195  U.  S.  100,  122,  49  L.  Ed.  114; 
Rodria-uez  v.  United  States,  198  U.  S.  156, 
49  L.  Ed.  994;  Serralles  v.  Esbri,  200  U.  S. 
103,  50  L.  Ed.  391;  Americnn  R.  Co.  v. 
Castro,  204  U.  S.  453.  51  L.Ed.  564. 

In  continuing  the  municipal  legislation 
of  the  Hawaiian  Islands  not  contrary  to 
the  constitution  of  the  United  States,  it 
was   not   intended   to   abolish   at   once   the 
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the  United  States,  so  far  as  applicable,  cease  to  be  of  obligatory  force ;  but  other- 
wise the  municipal  laws  of  the  acquired  country  continue.-**^ 

(bbb)  Military  Govcnniiciifs. — The  civil  government  of  the  United  States 
cannot  extend  immediately,  and  of  its  own  force,  over  territory  acquired  by  war. 
Such  territory  must  necessarily,  in  the  first  instance,  be  governed  by  the  mil- 
itary power  under  the  control  of  the  president  as  commander  in  chief.  Civil 
government  cannot  take  effect  at  once,  as  soon  as  possession  is  acquired  under 
military  authority,  or  even  as  soon  as  that  possession^  is  confirmed  by  treaty.  It 
can  only  be  put  in  operation  by  the  action  of  the  appropriate  political  department 
of  the  government,  at  such  time  and  in  such  degree  as  that  department  may 
determine."*' 

Extent  of  Powers  of  Military  Commander. — While  a  military  commander 
in  legislating  for  a  conquered  country  may  disregard  the  laws  of  that  country, 
he  is  not  wholly  above  the  laws  of  his  own.^^ 

(ccc)  Temporary  Governments  Established  by  Congress. — If  congress  is  not 
ready  to  construct  a  complete  government  for  the  conquered  territory,  it  may 
establish  a  temporary  government,  which  is  not  subject  to  all  the  restrictions  of 
the  constitution.'*^ 


criminal  procedure  theretofore  in  force 
upon  the  islands,  and  to  substitute  imme- 
diately and  without  new  legislation  the 
•common-law  proceedings  by  grand  and 
petit  jury  which  had  been  held  applicable 
to  other  organized  territories.  (See  Web- 
ster V.  Reid,  11  How.  437,  13  L.  Ed.  761; 
American  Pub.  Co.  v.  Fisher,  166  U.  S. 
464,  41  L.  Ed.  1079;  Thompson  v.  Utah, 
170  U.  S.  343.  42  L.  Ed.  1061.  Hawaii  v. 
Mankichi,  190  U.  S.  197,  211,  47  L.  Ed. 
1016. 

46.  Cessation  of  laws  opposed  to  appli- 
cable provisions  of  constitution.^ — Ortega 
■V.  Lara.  202  U.  S.  339,  342.  50  L.  Ed.  1055. 

47.  Military  governments;  necessity  for. 
— Downes  v.  Eidwell,  182  U.  S.  244,  345, 
45  L.  Ed.  1088.  (Per  Mr.  Justice  Gray). 
See,  generally,  as  tc  the  power  of  the 
president  or  of  a  military  commander  to 
establish  a  temporary  government  in  con- 
quered territory,  the  titles  INTERNA- 
TIONAL LAW;  MILITARY  LAW; 
WAR. 

As  to  the  provisional  governments  in 
the  Confederate  States,  see  post,  "The 
Provisional  Governments,"  VI,  D.  7,  a. 
(3).    (d),   (aa). 

48.  Powers  of  military  commander. — 
Doolev  V.  United  States,  182  U.  S.  223, 
234,  45  L.  Ed.   1074. 

Thus  it  is  said  that  while  a  military 
commander  in  occupation  of  a  Southern 
port  during  the  Civil  War  might  have  im- 
posed duties  upon  merchandise  arriving 
from  abroad,  he  could  not  have  imposed 
duties  upon  merchandise  arriving  from  the 
ports  of  his  own  countrv.  Dnolev  ZK 
Stntes,   182  U.   S.  222.  234.  45  L.   Ed.   1074. 

So  it  has  been  held  that  neither  the 
president  nor  the  military  commander 
could  establish  a  court  of  prize,  compe- 
tent to  take  jurisdiction  of  a  case  of  cap- 
ture, whose  judgments  would  be  conclu- 
sive in  other  admiralty  courts.  Jecker  v. 
Montgomery,  13  How.  498,  14  L.  Ed.  240. 


Again  it  has  been  held  that  where  a 
trader  entered  Mexico  during  the  war  with 
that  country,  under  a  permission  of  the 
commander  to  trade  with  the  enemy,  and 
under  the  sanction  of  the  executive  power 
of  the  United  States,  his  property  was 
not  liable  to  seizure  by  law' for  such 
trading;  and  that  the  officer  directing 
the  seizure  was  liable  in  an  action  for 
the  value  of  the  property  taken.  Mitchell 
V.  Harmony,   13  How.  115,  14  L.   Ed.  75. 

So  a  special  order  by  an  officer  in  com- 
mand of  the  forces  in  the  state  of  South 
Carolina,  annulling  a  decree  rendered  by 
a  court  of  chancery  in  that  state,  was  held 
to  be  void.  Ravmond  v.  Thomas,  91  U  S 
712,  23    L.    Ed.   434. 

Sri^  it  was  held  that  the  authority  of  the 
president  as  commander  in  chief  to  exact 
duties  upon  imports  from  the  United 
States  into  the  island  of  Porto  Rico 
ceased  with  the  ratification  of  the  treaty 
of  the  peace,  and  that  her  right  to  the 
free  entry  of  goods  from  the  ports  of  the 
United  States  continued  until  congress 
should  constitutionally  legislate  upon  the 
subject.  Dooley  v.  United  States,  182  U. 
S.  222.  236,  45  L.  Ed.  1074;  Armstrong  v. 
United  States,  182  U.  S.  243,  45  L.  Ed. 
1086. 

49.  Congress  may  establish  a  tempc--ry 
government. — Downes  v.  Bidwell,  182  U 
S.  244.  346.  45  L.  Ed.  1088.  (Per  Mr.  Jus- 
tice Gray.)  See,  also,  ante,  "As  to  Pri- 
vate. Personal  and  Property  Riehts;  Con- 
tinuance of  Existing  Laws,"  VI.  D,  2,  c, 
(3).    (c),    (bb),    (aaa). 

From  the  terms  of  the  resolution  by 
which  the  republic  of  Hawaii  was  annexed 
to  the  United  States,  it  is  evident  that  it 
was  intended  to  be  merely  temporary  and 
provisional;  that  no  change  in  the  gover'-'- 
ment  was  contemplated,  and  that,  until 
further  legislation,  the  republic  of  Hawaii 
continued  in  existence.  Even  its  name 
was    not    changed    until    1900,    when    the 
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Continuation  of  Existing  Laws. — See  ante,  "As  to  Private,  Personal  and 
Property  Rights;  Continuance  of  Existing  Laws,"  VI,  D,  2,  c,  (3),  (c),  (bb), 
(aaa). 

Constitutional  Limitation  upon  Powers  of  Congress  in  Respect  to 
Temporary  Governments. — See  post  "Limitations  upon  the  Power  of  Con- 
gress; Operation  of  the  Constitution  within  the  Territories,"  V^I,  D,  2,  c,  (3), 
(c),   (cc),   (bbb),   (cccc),   (bbbbb). 

(ddd)  Termination  of  Military  or  Other  Temporary  Governiment. — A  miH- 
tary  or  other  temporary  government  estabHshed  in  conquered  or  ceded  territory 
does  not  terminate  ipso  facto  upon  the  ratification  of  a  treaty  ceding  the  country 
to  the  United  States,  but  continues  in  force  until  congress  shall  supersede  it  by 
the  establishment  of  another. ^^ 

(cc)  Power  of  Congress  to  Govern  Territory — (aaa)  Generally;  Whence  De- 
rived.— The  government  and  disposition  of  territory  belonging  to  the  United 
States  is  vested  in  the  law  making  power  of  the  nation  as  represented  by  congress 
and  the  president.^  ^ 

Whence  Derived. — The  exact  source  from  whence  congress  derives  its  power 
to  govern  and  dispose  of  territory  belonging  to  the  United  States  has  been  the 
subject  of  much  controversy.  In  some  cases  it  has  been  held  that  the  power  con- 
ferred by  section  three  of  article  four  of  the  constitution  "to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  L'nited  States,"  is  the  foundation  upon  which  the  territorial  gov- 
ernments act.-^2  In  the  case  of  Scott  v.  Sandford,  however.  Chief  Justice  Taney 
was  of  the  opinion  that  the  power  of  congress  to  establish  governments  in  the 
territories  does  not  rest  upon  the  language  contained  in  section  three  of  article 
four,  but  is  incidental  to  and  included  in  the  power  to  acquire  territory.     It  was 


"territory  of  Hawaii"  was  organized.  The 
laws  of  the  United  States  were  not  ex- 
tended over  the  islands  until  the  organic 
act  was  passed  on  April  30,  1900.  when, 
so  careful  was  congress  not  to  disturb  the 
existing  condition  of  things  any  further 
than  was  necessary,  it  was  provided,  §  5. 
that  only  "the  laws  of  the  United  States, 
which  are  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the 
said  territory  as  elsewhere  in  the  United 
states."  Hawaii  v.  Mankichi,  190  U.  S. 
197,  215,  47  L.  Ed.  1016. 

50.  Termination  of  temporary  govern- 
ment.— Cross  V.  Harriman,  16  How.  164, 
184,  14  L.  Ed.  889;  Downes  v.  Bidwell.  182 
U.  S.  244,  347,  45  L.  Ed.  1088;  Hawaii  v. 
Mankichi,  190  U.  S.  197,  216,  47  L.  Ed. 
1016. 

Tn  the  absence  of  congressional  legis- 
lation, the  regulation  of  the  revenue  of  the 
conquered  territory,  even  after  the  treaty 
of  cession,  remains  with  the  executive 
and  military  authority.  ("Per  Mr.  Justice 
Gray.)  Downes  v.  Bidwell,  182  U.  S.  244, 
347.    45    L.    Ed.    1088. 

The  formation  by  the  military  authori- 
ties of  a  civil  government  in  California. 
when  it  was  done,  was  the  lawful  exercise 
of  a  belligerent  right  over  a  conquered  ter- 
ritory. It  was  the  existing  government 
when  the  territory  was  ceded  to  the 
United  States,  as  a  conquest,  and  did  not 
cease  as  a  matter  of  course,  or  as  a  con- 
sequence of  the  restoration  of  neace;  and 
it  was  rightfully  continued  after  peace 
was  made  with  Mexico,  until  congress  leg- 


islated otherwise,  under  its  constitutional 
power  to  dispose  of  and  make  all  needful 
rules  and  regulations  resDecthio:  the  ter- 
ritory or  other  property  belonging  to  the 
United  States.  Cross  v.  Harriman.  16 
How.   164,  14  L.  Ed.  889. 

So  in  the  case  of  Hawaii  it  was  held 
that  the  temporary  government  provided 
for  in  the  resolution  of  annexation  was 
operative  until  supers^eded  by  further  leg- 
islation. Hawaii  v.  Mankichi,  190  U.  S. 
197,  216.  47  L.  Ed.  1016. 

51.  Power  of  congress  to  govern  terri- 
tory.—Downes  V.  Bidwell,  182  U.  S.  244. 
45  L.  Ed.  10S8,  per  Mr.  Justice  Gray. 

The  government  and  disposition  of  ter- 
ritory so  acquired  belong  to  the  govern- 
ment of  the  United  States,  consisting  of 
the  president,  the  senate,  elected  by  the 
states,  and  the  house  of  representatives, 
chosen  by  and  immediately  representing 
the  people  of  the  United  States.  (Per 
Mr.  Justice  Gray.)  Downes  v.  Bidwell. 
182  U.    S.    244.   45   L.   Ed.    1088. 

52.  Same;  whence  derived. — McCulloch 
V.  ^Maryland,  4  Wheat.  316,  422.  4  L.  Ed. 
579;  American  Ins.  Co.  v.  Canter.  1  Pet. 
511,  542,  7  L.  Ed.  243;  United  States  v. 
Gratiot.  14  Pet.  526,  537,  10  L.  Ed.  573. 

The  territory  of  Florida  was  governed 
by  congress  by  virtue  of  that  clause  in  the 
constitution  which  empowers  congress  to 
make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property 
belonging  to  the  United  States.  American 
Ins.  Co.  V.  Canter,  1  Pet.  511,  7  L.  Ed. 
243. 
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said,  in  the  first  place,  that  the  words  "rules  and  regulations,"  contained  in  this 
section,  were  not  intended  to  confer  upon  congress  a  general  power  of  legisla- 
tion ;  and,  in  the  second  place,  that  the  history  of  this  provision  and  the  reasons 
for  incorporating  it  into  the  constitution  show  that  it  was  intended  to  apply  only 
to  the  territory  which  had  been  or  should  be  ceded  to  the  general  government 
by  the  individual  states,  and  which  was  originally  within  the  chartered  limits  of 
those  states.  In  other  words,  the  chief  justice  was  of  the  opinion  that  this  lan- 
guage was  used  in  a  proprietary  rather  than  in  a  governmental  sense.^^  And  so 
in  De  Lima  v.  Bidwell,  it  was  said  that :  "It  is  an  authority  which  arises,  not 
necessarily  from  the  territorial  clause  of  the  constitution,  but  from  the  necessities 
of  the  case,  and  from  the  inability  of  the  states  to  act  upon  the  subject."^'*  On 
the  other  hand,  it  has  been  held  that  "regulations,"  as  used  in  this  provision  of 
the  constitution,  must  mean  laws,  since  the  territories,  as  well  as  the  states,  must 
be  governed  by  laws.^^  Other  cases  have  held  that  the  power  to  govern  is  de- 
rived both  from  the  express  language  of  this  section  and  also  from  the  power  to 
acquire.^^     But  whatever  the  source  of  this  power,  its  uninterrupted  exercise  by. 


53.  Same;  opinion  of  Chief  Justice 
Taney. — See  Scott  v.  Sandford.  19  How. 
393,  440,  15  L.  Ed.  691,  opinion  of  Taney, 
C.  J.,  two  justices   dissenting. 

Opinion  of  Marshall,  C.  J. — In  Scott  v. 
Sandford,  19  How.  393,  15  L.  Ed.  691,  the 
opinion  of  Chief  Justice  Marshall  in 
American  Ins.  Co.  v.  Canter.  1  Pet.  511, 
7  L.  Ed.  243,  is  examined  and  held  not  to 
conflict  with  the   construction   here   given. 

In  De  Lima  v.  Bidwell,  182  U.  S.  1,  196, 
45  L.  Ed.  1041,  it  is  stated  that  the  ruling 
in  Scott  V.  Sandford.  19  How.  393,  15  L. 
Ed.  691,  is  contradictory  of  that  of  Chief 
Justice  Marshall  in  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  542.  7  L.  Ed.  243,  the 
statement  being  based  upon  the  ground 
that,  in  speaking  of  Florida  before  it  be- 
came a  state,  Chief  Justice  Marshall  re- 
marked that  it  continued  to  be  a  territory 
of  the  United  States,  governed  by  the  ter- 
ritorial   clause   of   the    constitution. 

While  the  case  of  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  542,  7  L.  Ed.  243.  is 
usually  cited  as  an  authority  for  the  prop- 
osition that  the  power  of  congress  to  gov- 
ern the  territories  is  derived  from  section 
three  of  article  four  of  the  constitution, 
and  is  so  cited  in  this  article,  as  a  matter 
of  fact,  a  reading  of  the  entire  case  will 
disclose  the  fact  that  Chief  Justice  Mar- 
shall did  not  intend  to  be  dogmatic  as  to 
the  exact  source  from  whence  it  is  de- 
rived, and  that  he  was  certain  only  of 
the  main  fact  that,  whatever  its  source, 
such  power  does  exist.  Witness  the  follow- 
ing language  taken  from  his  opinion  in 
that  case:  "Perhaps  the  power  of  govern- 
ing a  territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a 
state,  acquired  the  means  of  self-govern- 
ment, may  result  necessarily  from  the 
facts  that  it  is  not  within  the  jurisdiction 
of  any  particular  state,  and  is  within  the 
power  and  jurisdiction  of  the  United 
States.  The  right  to  govern  may  be  the 
inevitable  consequence  of  the  right  to  ac- 
quire territory.  Whichever  may  be  the 
source   whence   the  power  is   derived,   the 


possession  of  it  is  unquestioned."  Ameri- 
can Ins.  Co.  V.  Canter,  1  Pet.  511,  542,  7 
L.    Ed.   243. 

See,  also.  Sere  v.  Pitot,  6  Cranch  332, 
337,  3  L.  Ed.  240.  in  which  Chief  Justice 
Marshall,  delivering  the  opinion  of  the 
court,  said:  "The  power  of  governing 
and  legislating  for  a  territory  is  the  inev- 
itable consequence  of  the  right  to  acquire 
and  to  hold  territory.  Could  this  posi- 
tion be  contested,  the  constitution  of  the 
United  States  declares  that  'congress  shall 
have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging 
to  the  United  States.'  Accordingly,  we 
find  congress  possessing  and  exercising  the 
absolute  and  undisputed  pawer  of  govern- 
ing and  legislating  for  the  territory  of 
Orleans.  Congress  has  given  them  a  leg- 
islative, an  executive  and  a  judiciary,  with 
such  powers  as  it  has  been  their  will  to 
assign  to  those  departments  respectively." 
And  see,  also,  Dorr  v.  United  States.  195 
U.  S.  138,  140,  49  L.  Ed.  128,  quoting  this 
language. 

54.  Ruling  in  De  Lima  v.  Bidwell, — De 
Lima  V.  Bidwell,  182  U.  S.  1,  196.  45  L. 
Ed.    1041. 

55.  Regulations  construed  to  mean  laws. 
—Dorr  V.  United  States,  195  U.  S.  138, 
146.  49  L.  Ed.   128. 

56.  Other  views. — Murphy  v.  Ramsey. 
114  U.  S.  15,  44,  29  L.  Ed.  49;  Mormon 
Church  V.  United  States,  136  U.  S.  1,  42, 
34  L.  Ed.  481-.  Dorr  v.  United  States,  195 
U.  S.  138,  146,  49  L.  Ed.  128. 

"The  power  of  congress  over  the  ter- 
ritories of  the  United  States  is  general 
and  plenary,  arising  from  and  incidental 
to  the  riglit  to  acquire  the  territory  it- 
self, and  from  the  power  given  by  the 
constitution  to  make  all  needful  rules 
and  regulations  respecting  the  territory 
or  other  propertj'  belonging  to  the  United 
States.  It  would  be  absurd  to  hold  that 
the  United  States  has  power  to  acquire 
territory,  and  no  power  to  govern  it  when 
acquired."       Mormon     Church    v.     United 


106 


CONSTITUTIONAL  LAW. 


congress  since  the  beginning  of  the  government,  and  the  repeated  declarations 
of  the  supreme  court  of  the  United  States,  have  settled  the  law  that  the  right  to 
acquire  territory  includes  the  right  to  govern  and  dispose  of  it,  regardless  of 
whether  such  power  was  intended  to  be  conferred  by  section  three  of  article  four 
of  the  constitution,  or  whether  it  can  be  sustained  upon  the  authority  of  any 
particular  provision  of  the  constitution  or  not.^^ 

(bbb)  Nature  and  Extent — (aaaa)  Generally. — The  United  States  having 
rightfully  acquired  the  territories,  and  being  the  only  government  which  can  im- 
pose laws  upon  them,  it  is  now  well  settled  that,  under  the  constitution,  the  fed- 
eral government  has  the  entire  dominion  and  sovereignty,  national  and  municipal, 
federal  and  state,  over  all  the  territories  so  long  as  they  remain  in  a  territorial 
state.  In  other  words,  they  belong  to  the  people  of  the  United  States,  and  are 
subject  to  their  government  and  disposition  through  their  representatives  in  con- 
gress assembled.^^  "Under  this  power  congress  may  deal  with  territory  ac- 
quired by  treaty;  may  administer  its  government  as  it  does  that  of  the  District 
of  Columbia;  it  may  organize  a  local  territorial  government;  it  may  admit  it  as 
a  state  upon  an  equality  with  other  states;  it  may  sell  its  public  lands  to  in- 
dividual citizens  or  may  donate  them  as  homesteads  to  actual  settlers.  When 
once  acquired  by  treaty,  it  belongs  to  the  United  States,  and  is  subject  to  the 
disposition  of  congress."^^ 


States,  136  U.  S.  1,  42.  34  L.  Ed.  481;  Mur- 
phy V.  Ramsey,  114  U.  S.  15,  44,  29  L- 
Ed.    49. 

"The  cases  cited  have  firmly  estab- 
Hshed  the  power  of  the  United  States, 
like  other  sovereign  nations,  to  acquire, 
by  the  methods  known  to  civilized  peo- 
ple, additional  territory.  The  framers  of 
the  constitution,  recognizing  the  possibil- 
ity of  future  extension  by  acquiring  ter- 
ritory outside  the  states,  did  not  leave 
to  implication  alone  the  power  to  govern 
and  control  territory  owned  or  to  be  ac- 
quired, but,  in  the  article  quoted,  expressly 
conferred  the  needful  powers  to  make 
regulations.  Regulations  in  this  sense 
must  mean  laws,  for,  as  well  as  states, 
territories  must  be  governed  by  laws." 
Dorr  V.  United  States,  195  U.  S.  138,  146, 
49  L.   Ed.   128. 

57.  K^istence  of  power  undoubted. — 
Sere  v.  Pitot,  6  Cranch  332.  337,  3  L.  Ed. 
240;  Loughborough  v.  Blake,  5  Wheat. 
317,  5  L.  Ed.  98;  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  7  L.  Ed.  243;  Scott 
V.  Sandford.  19  How.  393,  15  L.  Ed.  691; 
National  Bank  v.  Yankton  County,  101 
U.  S.  129,  132,  25  L.  Ed.  1046;  Murphy 
V.  Ramsey,  114  U.  S.  15,  44.  29  L.  Ed.  49; 
Mormon  Church  v.  United  States.  136  U. 
S.  1,  42,  43,  34  L.  Ed.  481;  De  Lima  v. 
Bidwell.  182  U.  S.  1,  196.  45  L.  Ed.  1041; 
Downes  v.  Bidwell,  182  U.  S.  244,  250,  45 
L.  Ed.  1088;  Kepner  v.  United  States. 
195  U.  S.  100.  124,  49  L.  Ed.  114;  Hawaii 
V.  Mankichi,  190  U.  S.  197,  47  L.  Ed.  1016; 
Dorr  V.  United  States,  195  U.  S.  138,  140, 
49  L.  Ed.  128. 

But  this  clause  in  the  constitution  does 
not  exhaust  the  powers  of  congress  within 
the  territorial  subdivisions,  or  over  the 
persons  who  inhabit  them.  Congress 
may  exercise  there  all  the  powers  of 
government  which  belong  to  it  as  the 
legislature  of  the  United  States,  of  which 


the  territories  form  a  part.  Scott  v.  Sand- 
ford  (opinion  of  Campbell,  J.),  19  How. 
393,  514.  15  L.  Ed.  691;  Loughborough 
V.   Blake,  5   Wheat.   317,   5   L.   Ed.  98. 

58.  Nature  and  extent  of  power  to  gov- 
ern.— American  Ins.  Co.  v.  Canter,  1  Pet. 
511,  542.  7  L.  Ed.  243;  United  States  v. 
Gratiot,  14  Pet.  526,  537,  10  L.  Ed.  573; 
Benner  v.  Porter,  9  How.  235,  242,  13  L. 
Ed.  119;  Cross  v.  Harriman,  16  How.- 
164,  193,  14  L.  Ed.  889;  Scott  v.  Sand- 
ford,  19  How.  393.  513,  515,  15  L.  Ed.  691; 
National  Bank  v.  Yankton  County,  101 
U.  S.  129,  133,  25  L.  Ed.  1046;  Murphy 
V.  Ramsey,  114  U.  S.  15,  44,  29  L.  Ed.  49; 
CaHfornia  v.  Central  Pac.  R.  Co.,  127  U.  S. 
1,  39,  32  L.  Ed.  150;  Mormon  Church  v. 
United  States,  136  U.  S.  1,  42,  43,  34  L.  Ed. 
481;  McAllister  v.  United  States,  141  U. 
S.  174,  181,  35  L.  Ed.  693;  Boyd  v.  Ne- 
braska. 143  U.  S.  135,  169,  170,  36  L.  Ed. 
103;  Shively  v.  Bowlby,  152  U.  S.  1,  48, 
38  L.  Ed.  331;  Utter  v.  Franklin.  172  U. 
S.  416,  423,  43  L.  Ed.  498;  Binns  v.  United 
States,  194  U.  S.  486,  491,  48  L.  Ed.  1087; 
Wynn-Johnson  v.  Shoup,  194  U.  S.  496, 
48  L.  Ed.  1092;  United  States  v.  Winans, 
198  U.  S.  371,  383,  49  L.  Ed.  1089;  Wilson 
V.   Shaw,   204   U.    S.   24.  35,   51    L-    Ed.    351. 

59.  Same.— De  Lima  v.  Bidwell,  182  U. 
S.  1,  197,  45  L.  Ed.  1041. 

During  the  time  it  remains  a  territory, 
congress  may  legislate  over  it  within  the 
scope  of  its  constitutional  powers  in  re- 
lation to  citizens  of  the  United  States,  and 
may  establish  a  territorial  government. 
Scott  V.  Sandford,  19  How.  393,  395,  15 
L.  Ed.  691;  Murphy  v.  Ramsey,  114  U. 
S.   15,   44,  29  L.   Ed.   49. 

Congress  may  secure  the  rights  of  the 
United  States  in  the  public  domain,  pro- 
vide for  the  sale  or  lease  of  any  part  of 
it,  and  establish  the  validity  of  the  titles 
of  the  purchasers,  and  may  organize  ter- 
ritorial governments,  with  powers   of  leg- 


CONSTITUTIONAL  LAW. 


107 


Status  of  Territories  Analog-ous  to  That  of  Municipal  Subdivisions 
within  the  States. — In  short,  the  territories  are  but  poHtical  subdivisions  of 
the  outlying  dominion  of  the  United  States,  and  their  relation  to  the  general 
goveniment  is  much  the  same  as  that  which  counties  and  municipal  subdivisions 
within  the  states  bear  to  the  respective  states.  Congress  may  legislate  for  them 
as  a  state  does  for  its  municipal  subdivisions,  and  they  are  subject  to  the  legis- 
lative control  of  congress  in  much  the  same  manner  that  municipal  organizations 
within  the  states  are  subject  to  state  control. "^"^ 

Congress  Possessed  of  Plenary  Power.— Within  the  territories  and  out- 
side of  state  lines  congress  has  plenary  power,  save  as  controlled  by  the  pro- 
visions of  the  constitution.^^ 

Constitutional  Limitations. — As  to  the  constitutional  limitations  upon  the 
power  of  congress  when  legislating  for  the  territories,  and  the  extent  to  which 
the  constitution  is  operative  within  the  territories,  see  post,  "Limitations  upon  the 


islation.  Scott  v.  Sandford,  19  How.  393; 
.500,  15  L.  Ed.  691  (opinion  of  Campbell, 
J.),  citing  American  Ins.  Co.  v.  Canter,  1 
Pet.  511,  7  L.  Ed.  243;     Bank  v.  Earle,  13 

'  Pet.  519.  10  L.  Ed.  274;  Pollard  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  Miners'  Bank 
V.  Iowa,  12  How.  1,  13  L.  Ed.  867;  Cross 
V.  Harriman,  16  How.  164,  14  L.  Ed.  889. 
"We  have  seen  that  congress  does  not 
•dispose  of  or  make  rules  and  regulations 
respecting  domain  belonging  to  them- 
selves, but  belonging  to  the  United 
States.  These  conferred  on  their  manda- 
tory, congress,  authority  to  dispose  of  the 
territory  which  belonged  to  them  in  com- 
mon; and  to  accomplish  that  object  ben- 
eficial'ly  and  effectually,  they  gave  an 
authority  to  make  suitable  rules  and  regu- 
lations respecting  it.  When  the  power  of 
disposition  is  fulfilled,  the  authority  to 
make  rules  and  regulations  terminates,  for 
it  attaches  only  upon  territory  'belong- 
ing to  the  United  States.'  Consequently, 
the  power  to  make  rules  and  regulations, 
from  the  nature  of  the  subject,  is  re- 
stricted to  such  administrative  and  con- 
servatory acts  as  are  needful  for  the  pres- 
ervation of  the  public  domain,  and  its 
preparation  for  sale  or  disposition.  The 
system  of  land  surveys;  the  reservation 
for  schools,  internal  improvements,  mil- 
itary sites,  and  public  buildings;  the  pre- 
emption claims  of  settlers;  the  establish- 
ment of  land  offices,  and  boards  of  in- 
quiry to  determine  the  validity  of  land 
titles;  the  modes  of  entry  and  sale,  and  of 
conferring  titles;  the  protection  of  the 
lands  from  trespass  and  waste;  the  par- 
tition of  the  public  domain  into  munici- 
pal subdivisions,  having  reference  to  the 
erection  of  territorial  governments  and 
states;  and  perhaps  the  selection,  under 
their  authority,  of  suitable  laws  for  the 
protection  of  the  settlers,  until  there  may 
be  a  sufficient  number  of  them  to  form  a 
self  sustaining  municipal  government — - 
these  important  rules  and  regulations  will 
sufficiently  illustrate  the  scope  and  oper- 
ation of  the  third  section  of  the  fourth 
article  of  the  constitution.  But  this  clause 
in    the   constitution   does   not    exhaust    the 

powers   of   congress   within   the   territorial 


subdivisions,  or  over  the  persons  who  in- 
habit them.  Congress  may  exercise  there 
all  the  powers  of  government  which 
belong  to  them  as  the  legislature  of  the 
United  States,  of  which  these  territories 
make  a  part.  (Loughborough  v.  Blake, 
5  Wheat.  317,  5  L.  Ed.  98.)  Thus  the 
laws  of  taxation,  for  the  regulation  of 
foreign,  federal,  and  Indian  commerce, 
and  so  for  the  abolition  of  the  slave 
trade,  for  the  protection  of  copyrights 
and  inventions,  for  the  establishment  of 
postal  communication  and  courts  of  jus- 
tice and  for  the  punishment  of  crimes,  are 
as  operative  there  as  within  the  states.  I 
admit  that  to  mark  the  bounds  for  the 
jurisdiction  of  the  governmen-L  of  the 
United  States  _  within  the  territory,  and 
of  its  power  in  respect  to  persons  and 
things  within  the  municipal  subdivisions 
it  has  created,  is  a  work  of  delicacy  and 
difficulty,  and.  m  a  great  measure,  is  be- 
yond the  cognizance  of  the  judiciary  de- 
partment of  that  government.  How  much 
municipal  power  may  be  exercised  by  the 
people  of  the  territory,  before  their  ad- 
mission to  the  Union,  the  courts  of  jus- 
tice cannot  decide.  This  must  depend, 
for  the  niost  part,  on  political  considera- 
tions, which  cannot  enter  into  the  deter- 
mination of  a  case  of  law  or  equity." 
(Opinion  of  Campbell,  J.)  Scott  v.  Sand- 
ford,  19  How.  393,  513,  515.  15  L.  Ed.  691. 
Franchises  in  the  territories. — "The  au- 
thority of  congress  over  the  territories 
of  the  United  States,  and  its  power  to 
grant  franchises  exercisable  therein,  are, 
and  ever  have  been,  undoubted."  Cali- 
fornia V.  Central  Pac.  R.  Co.,  127  U.  S. 
1,  39,  32  L.   Ed.   150. 

60.  Status  analogous  to  that  of  munici- 
pal subdivisions  within  the  states, — Ameri- 
can Ins.  Co.  V.  Canter,  1  Pet.  511.  7  L.  Ed. 
243;  National  Bank  v.  Yankton  Countv, 
101  U.  S.  129,  133,  25  L.  Ed.  1046;  Utter 
V.  Franklin,  172  U.  S.  416,  423,  43  L  Ed. 
499. 

61.  Congress  possessed  of  plenarv  power. 
— United  States  v.  Gratiot,  14  Pet.  526, 
537,  10  L.  Ed.  573;  Binns  v.  United 
States,  194  U.  S.  486.  491,  48  L.  Ed.  1087; 
Wynn-Johnson   v.    Shoup,    194   U.    S.    496, 
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Power  of  Congress ;  Operation  of  the  Constitution  within  the  Territories,"  VI, 
D,  2,  c,  (.3),  (c),  (cc),  (bbb),  (cccc),  (bbbbb). 

(bbbb)  Jurisdiction  of  Congress  Exclusive. — Congress  has  the  exclusive  power 
of  legislation  in  andover  the  territories.'^^ 

(cccc)  Form  and  Character  of  Government  Which  Congress  May  Establish — 
(aaaaa)  Generally. — The  form  of  government  which  congress  shall  establish  for 
the  territories  is  not  prescribed.  It  must,  therefore  be  regulated  by  the  discre- 
tion of  congress.^3  The  theory  upon  which  the  various  governments  for  por- 
tions of  the  territory  of  the  United  States  have  been  organized,  has  ever  been 
that  of  leaving  to  the  inhabitants  all  the  powers  of  self  government  consistent  with 
the  supremacy  and  supervision  of  national  authority,  and  with  certain  funda- 
mental principles  established  by  congress.*^^  "We  are  accustomed  to  that  gen- 
erally adopted  for  the  territories,  of  a  quasi  state  government,  with  executive, 
legislative  and  judicial  officers,  and  a  legislature  endowed  with  the  power  of 
local  taxation  and  local  expenditures,  but  congress  is  not  limited  to  this  form."**^ 
Neither  is  it  required  that  the  form  of  government  should  be  the  same  in  all 
the  territories.^^ 


48  L.  Ed.  1092;  Wilson  v.  Shaw,  304  U. 
S.   24.   35.   51   L.   Ed.   351. 

Within  the  territories  and  outside  of 
state  lines  the  legislative  power  of  con- 
gress is  limited  only  by  the  provisions  of 
the  constitution,  and  cannot  conflict  with 
the  reserved  power  of  the  states.  Wilson 
V.   Shaw,   204   U.    S.   24,   35,   51    L.    Ed.   351. 

The  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting 
the  territory  and  other  property  belong- 
ing to  the  United  States  is  vested  in  con- 
gress without  limitation.  United  States 
V.   Gratiot.  14  Pet.  526,  537.  10  L.   Ed.   573. 

62.  Jurisdiction  of  congress  exclusive. 
—Freeborn  v.  Smith,  2  Wall.  160,  173,  17 
L.  Ed.  922;  National  Bank  v.  Yankton 
County,  101  U.  S.  129,  132,  25  L.  Ed. 
1046;  Mormon  Church  v.  United  States, 
136  U.  S.  1,  42,   34   L.   Ed.  481. 

"All  territory  within  the  jurisdiction  of 
the  United  States  not  included  in  any 
state  must  necessarily  be  governed  by  or 
under  the  authority  of  congress."  Nat- 
ional Bank  v.  Yankton  County,  101  U.  S. 
129.   132,  25   L.   Ed.   1046. 

"The  territory  of  Louisiana,  when  ac- 
quired from  France,  and  the  territories 
west  of  the  Rocky  Mountains,  when  ac- 
quired from  Mexico,  became  the  ab'^olute 
property  and  domain  of  the  United 
States,  subject  to  such  conditions  as  the 
government,  in  its  diplomatic  negotia- 
tions, had  seen  fit  to  accept  relating  to 
the  rights  of  the  people  then  inhabiting 
those  territories.  Having  rightfully  ac- 
quired said  territories,  the  United  States 
government  was  the  only  one  which  could 
impose  laws  upon  them,  and  its  sover- 
eignty over  them  was  complete.  No  state 
of  the  Union  had  any  such  right  of  sov- 
ereignt>  over  them;  no  other  country  or 
government  had  any  such  right."  Mormon 
Church  V.  United  States,  136  U.  S.  1,  42, 
34  L.   Ed.   481. 

"Deseret  or  Utah,  had  ceased  to  belong 
to  the  Mexican  government  by  the  treaty 
of  Guadalupe  Hidalgo,  and  in  1851  it  be- 


longed to  the  United  States,  and  no  gov 
ernment  without  authority  from  the 
United  States,  express  or  implied,  had 
any  legal  right  to  exist  there.  The  as- 
sembly of  Deseret  had  no  power  to  make 
any  valid  law.  Congress  had  already 
passed  the  law  for  organizing  the  terri- 
tory of  Utah  into  a  government,  and  no 
other  government  was  lawful  within  the 
bounds  of  that  territory."  Mormon 
Church  V.  United  States.  136  U.  S.  1,  44, 
34   L.    Ed.   481. 

63.  Form  and  character  of  territorial 
government. — Scott  v.  Sandford,  19  How 
393,  395,  15  L.  Ed.  691;  Murphy  v.  Ram- 
sey. 114  U.  S.  15,  44.  29  L.  Ed.  49;  Downes 
V.  Bidwell,  182  U.  S.  244,  289,  45  L.  Ed. 
1088;  Wynn-Johnson  v.  Shoup,  194  U. 
S.  496,  48  L.  Ed.  1092;  Binns  t^.  United 
States,   194  U.  S.  486.  491,  48  L.   Ed.   1087. 

Under  the  constitution  congress  has 
the  power  to  create  such  municipal  or- 
ganizations as  it  may  deem  best  for  all 
the  territories  of  the  United  States  whether 
they  have  been  incorporated  or  not. 
Downes  v.  Bidwell,  182  U.  S.  244,  289,  45 
L.  Ed.  1088.  per  Justices  White,  Shiras 
and   McKenna. 

64.  Same. — Clinton  v.  Englebrecht,  13 
Wall.   434.   20   L.   Ed.   659. 

65.  Same. — Binns  v.  United  States,  194 
U.  S.  486,  491,  48  L.  Ed.  1087;  Wynn- 
Tohnson  v.  Shoup,  194  U.  S.  496.  48  L 
Ed.    1092. 

66.  Need  not  be  the  same  in  all  the  ter- 
ritories.— Binns  v.  United  States,  194  U. 
S.  486,  491,  48  L.  Ed.  1087;-  Wynn-John- 
son V.  Shoup,  194  U.  S.  496,  48  L.  Ed. 
1092. 

In  the  District  of  Columbia  it  has 
adopted  a  different  mode  of  government, 
and  in  Alaska  still  another.  For  Alaska, 
congress  has  provided  no  legislative 
body  but  only  executive  and  judicial  offi- 
cers. It  has  enacted  a  penal  and  civil 
code.  Having  created  no  legislative  body 
and  provided  for  no  local  legislation  in 
respect   to   the   matter   of   revenue,   it   has 
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Right  of  Inhabitants  to  Local  Self -Government;  Power  of  Congress 
to  Exercise  Direct  Control. — As  congress  has  full  power  to  govern  a  territory 
and  its  people,  the  latter,  except  as  congress  shall  provide  therefor,  are  not  of 
right  entitled  to  participate  in  political  authority  until  the  territory  becomes  a 
state. <''  Congress  may  legislate  directly  in  respect  to  the  local  affairs  of  a  ter- 
ritory or  transfer  the  power  of  such  legislation  to  a  legislature  elected  by  the 
citizens  of  the  territory.^s  j^  j-ests  with  congress,  therefore  to  say  whether,  in 
a  given  case,  any  of  the  people  resident  in  the  territory  shall  participate  in  the 
election  of  its  officers  or  the  making  of  its  laws;  and  it  may,  therefore,  take  from 
them  any  right  of  suffrage  it  may  have  previously  conferred,  or  at  any  time 
modify  or  abridge  it  as  it  may  deem  expedient.  The  right  of  local  self-govern- 
ment, as  known  to  our  system  as  a  constitutional  franchise,  belongs,  under  the 
constitution,  to  the  states  and  to  the  people  thereof,  by  whom  that  constitution 
was  ordained,  and  to  whom  by  its  terms  all  power  not  conferred  by  it  upon  the 
government  of  the  United  States  was  expressly  reserved.*^^ 


established  a  revenue  system  of  its  own, 
applicable  alone  to  that  territory,  instead 
of  raising  revenue  by  direct  taxation  upon 
property',  it  has,  as  it  may  rightfully  do, 
provided  for  that  revenue  by  means  of 
license  taxes.  Binns  v.  United  States, 
194  U.  S.  486.  49:>.  48  L.  Ed.  1087;  Wynn- 
Johnson  v.  Shoup,  194  U.  S.  496,  48  L. 
Ed.    1092. 

67.  Right  of  inhabitants  to  local  self- 
government. — American  Ins.  Co.  v.  Can- 
ter, 1  Pet.  511.  7  L.  Ed.  243;  Murphy 
V.  Ramsey,  114  U.  S.  15,  44,  29  L.  Ed.  48; 
Boyd  V.  Nebraska,  143  U.  S.  135,  169,  36 
L.  Ed.  103;  Dovvnes  v.  Bidwell.  182  U. 
S.  244,  289,  45  L.  Ed.  1088;  Binns  v. 
United  States,  194  U.  S.  486,  491,  48  L. 
Ed.  1087;  Wynn-Johnson  v.  Shoup,  194 
U.  S.  496.  48  L.  Ed.  1092;  Dorr  v.  United 
States,  195  U.  S.  138,  147,  148,  49  L.  Ed. 
128. 

68.  Same. — Reynolds  v.  United  States, 
98  U.  S.  145,  25  L.  Ed.  244;  National 
Bank  v.  Yankton  County,  101  U.  S.  129, 
133,  25  L.  Ed.  1046;  Murphy  v.  Ramsey, 
114  U.  S.  15,  44,  29  L.  Ed.  49;  Mormon 
Church  V.  United  States,  136  U.  S.  1,  43, 
34  L.  Ed.  481;  Utter  v.  Franklin,  172  U. 
S.  416,  423,  43  L.  Ed.  498;  Downes  v. 
Bidwell.  182  U.  S.  244,  45  L.  Ed.  1088; 
Binns  v.  United  States,  194  U.  S.  486,  491, 
48  L.  Ed.  1087;  Wynn-Johnson  v.  Shoup, 
194  U.  S.  496,  48  L.  Ed.  1092.  See,  also, 
post,  "Control  of  Territorial  Government 
by  Congress,"  VI,  D,  2,  c,  (3),  (c),  (cc), 
(bbb),    (eeee). 

69.  Same.— Boyd  v.  Nebraska,  143  U. 
S.  135,  169,  170,  36  L.  Ed.  103;  Murphy 
V.   Ramsey.  114  U.  S.   15,  44.  29  L.   Ed.  48. 

In  establishing  territorial  governments 
congress  may  give  to  the  inhabitants 
thereof  such  degree  of  representation  as 
may  be  conducive  to  the  public  well-be- 
ing; or  it  may  deprive  such  territory  of 
representative  government  if  it  is  con- 
sidered just  to  do  so.  Downes  v.  Bid- 
well,  182  U.  S.  244,  289,  45  L.  Ed.  1088, 
per  Justices  White,  Shiras  and   McKenna. 

"In  treating  of  article  4,  §  3,  Judge 
Cooley,  in  his  work  on  Constitutional  law. 
says:     'The  peculiar  wording  of  the  pro- 


vision (  §  3,  art.  4)  has  led  some  persons 
to  suppose  that  it  was  intended  congress 
should  exercise,  in  respect  to  the  terri- 
tory, the  rights  only  of  a  proprietor  of 
propertj^  and  that  the  people  of  the  ter- 
ritories were  to  be  left  at  liberty  to  in- 
stitute governments  for  themselves.  It 
is  no  doubt  most  consistent  with  the  gen- 
eral theory  of  republican  institutions  that 
the  people  everywhere  should  be  allowed 
self-government;  but  it  has  never  been 
deemed  a  matter  of  right  that  a  local  com- 
munity should  be  suffered  to  lay  the  foun- 
dations of  institutions,  and  erect  a  struc- 
ture of  government  thereon,  without  the 
guidance  and  restraint  of  a  superior  au- 
thority. Even  in  the  older  states,  where 
society  is  most  homogeneous  and  has  few- 
est of  the  elements  of  disquiet  and  dis- 
order, the  state  reserves  to  itself  the  right 
to  shape  municipal  institutions;  and  towns 
and  cities  are  only  formed  under  its  di- 
rections, and  according  to  the  rules  and 
within  the  limits  the  state  prescribes. 
With  still  less  reason  could  the  settlers 
in  new  territories  be  suffered  to  exercise 
sovereign  powers.  The  practice  of  the 
government,  originating  before  the  adop- 
tion of  the  constitution,  has  been  for  con- 
gress to  establish  governments  for  the 
territories;  and  whether  the  jurisdiction 
over  the  district  has  been  acquired  by 
grant  from  the  states,  or  by  treaty  with  a 
foreign  power,  congress  has  unquestion- 
ably full  power  to  govern  it,  and  the  peo- 
ple, except  as  congress  shall  provide  for, 
are  not  of  right  entitled  to  participate  in 
political  authority,  until  the  territory  be- 
comes a  state.  Meantime  they  are  in  a 
condition  of  temporary  pupilage  and  de- 
pendence; and  while  congress  will  be  ex- 
pected to  recognize  the  principle  of  self- 
government  to  such  extent  as  may  seem 
wise,  its  discretion  alone  can  constitute 
the  measure  by  which  the  particij)ation 
of  the  people  can  be  determined.'  Cooley, 
Principles  of  Constitutional  Law.  164." 
Dorr  V.  United  States.  195  U.  S.  138,  147, 
148.  49  L.   Ed.  128. 

Alaska    license    tax    imposed    by    direct 
legislation. — Congress      undoubtedly      has 
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(bbbbb)  Limitations  upon  the  Pourr  of  Congress;  Operation  of  the  Consti- 
tution zvithin  the  Territories. — In  entering  upon  a  discussion  of  tbis  subject,  v/e 
cannot  do  better,  perhaps,  than  to  quote  the  language  of  Mr.  Justice  Brown  in 
delivering  the  conclusion  and  judgment  of  the  court  in  Downes  v.  Bidwell. 
Speaking  of  the  confused  and  unsettled  state  of  the  law  upon  this  subject,  he 
says:  "The  decisions  of  this  court  upon  this  subject  have  not  been  altogether 
harmonious.  Some  of  them  are  based  upon  the  theory  that  the  constitution  does 
not  apply  to  the  territories  without  legislation.  Other  cases,  arising  from  ter- 
ritories where  such  legislation  has  been  had,  contain  language  which  would  justify 
the  inference  that  such  legislation  was  unnecessary,  and  that  the  constitution 
took  effect  immediately  upon  the  cession  of  the  territory  to  the  United  States. 
It  may  be  remarked,  upon  the  threshold  of  an  analysis  of  these  cases,  that  too 
much  weight  must  not  be  given  to  general  expressions  found  in  several  opinions 
that  the  power  of  congress  over  territories  is  complete  and  supreme,  because 
these  words  may  be  interpreted  as  meaning  only  supreme  under  the  Constitution ; 
nor  upon  the  other  hand,  to  general  statements  that  the  Constitution  covers  the 
territories  as  well  as  the  states,  since  in  such  cases  it  will  be  found  that  acts  of 
congress  had  already  extended  the  constitution  to  such  territories,  and  that 
thereby  it  subordinated  not  only  its  own  acts,  but  those  of  the  territorial  leg- 
islatures, to  what  had  become  the  supreme  law  of  the  land."'^  As  illustrating 
somewhat  the  confused  utterances  of  the  court  upon  this  subject,  it  may  be  noted 
that  as  late  as  the  year  1850,  it  was  laid  down  by  Chief  Justice  Taney,  delivering 
the  opinion  of  the  court  in  the  case  of  Strader  v.  Graham,  that :  "The  consti- 
tution was,  in  the  language  of  the  Ordinance  'adopted  by  common  consent,'  and 
the  people  of  the  territories  must  necessarily  be  regarded  as  parties  to  it,  and 
bound  by  it,  and  entitled  to  its  benefits,  as  well  as  the  people  of  the  tlien  existing 
states.  It  became  the  supreme  law  throughout  the  United  States.""^  While, 
on  the  other  hand,  it  was  declared  by  Mr.  Justice  Brown  in  delivering  the  con- 
clusion and  judgment  oi;  the  court  in  the  case  of  Downes  v.  Bidwell,  that :  "The 
constitution  was  created  by  the  people  of  the  United  States,  as  a  union  of  states, 
to  be  governed  solely  by  representatives  of  the  states ;  and  even  the  provision 
relied  upon  here,  that  all  duties,  imposts,  and  excises  shall  be  uniform  'throughout 
the  United  States,'  is  explained  by  subsequent  provisions  of  the  Constitution, 
that  'no  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state,'  and  'no 
preference  shall  be  given  by  anv  regulation  of  commerce  or  revenue  to  the  ports 
of  one  state  over  those  of  another ;  nor  shall  vessels  bound  to  or  from  one  state 
be  obliged  to  enter,  clear  or  pay  duties  in  another.'  In  short,  the  constitution 
deals  with  states,  their  people,  and  their  representatives. ""^ 

Congress  Not  Subject  to  All  the  Provisions  of  the  Constitution. — It  may 
be  considered  as  settled,  however,  that  there  is  a  dift'erence  under  the  constitution 
between  the  states  and  the  territories,  and  that  in  legislating  for  them,  congress 
is  not  subject  in  every  instance  to  all  the  provisions  of  the  constitution.'''^ 

the  power  by  direct  legislation  to  impose  70.    Constitutional   limitations   upon   the 

license  taxes  upon  the  residents  of  Alaska  power    of    congress. — Downes    v.    Bidwell, 

by   direct    legislation    provided    that    when  18-2   U.    S.   244.   258,   45   L.    Ed.    1088,   reaf- 

collected   they   are   paid   to   a   treasurer   of  firmed    in    Czarnikow   v.    Bidwell,    191    U. 

the   territory  and  disbursed  by  him   solely  S.  559,  48  L,.   Ed.  302;     Warner  v.  Strana- 

for  the  needs  of  the  territory;  and  the  fact  han.  191  U.  S.  5G0.  48  L.  Ed.  302. 

that  they  are  ordered  to  be  paid  into  the  71.  Same. — Strader  v.   Graham,   10  How. 

treasury    of    the    United    States    and    not  82,   96,   13   L.    Ed.   337. 

specifically    appropriated    to    the    expenses  72.      Same. — Downes  v.   Bidwell.   182   U. 

of   the    territory,    when    the    sum    total    of  S.   244.   251,   45   L.   Ed.   1088,   reaffirmed   in 

these  and  all  other  revenues  from  the  tor-  Czarnikow   v.    Bidwell,    191   U.    S.    559,    48 

ritory  does  not  equal  the  cost  and  expense  L.  Ed.  302;     Warner  v.  Stranahan.  191  U. 

of   maintaining    its    government,    does    net  S.  560.  48  L.  Ed.  302. 

make  them  unconstitutional.  Binns  v.  73.  Congress  not  subject  to  all  the  pro- 
United  States,  194  U.  S.  486,  48  L.  Ed.  visions  of  the  constitution  when  legislat- 
1087-  Wvnn-Johnson  v.  Shoup,  194  U.  S.  ing  for  the  territories. — American  Ins.  Co. 
496,  48  L.  Ed.  1092.  V.   Canter,   1   Pet.   511,   7  L.   Ed.   243;   Ben- 
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Power  Not  without  Limitations. — It  is  equally  well  settled  that  the  right 
of  congress  to  make  laws  for  the  government  of  the  territories,  without  being 
subject  to  all  the  restrictions  which  are  imposed  upon  it  when  legislating  for  the 
United  States  considered  as  a  political  body  of  states  in  Union,  is  not  without 
limitations."'* 

General  Rule. — In  the  present  state  of  the  decisions,  however,  it  is  impossible 
to  formulate  any  general  principle  that  would  serve  as  a  rule  of  decision  in  every 
possible  case,  rightly  dividing  that  which  congress  may  constitutionally  do  from 
that  which  cannot  be  done.  Indeed,  the  supreme  court  has  said  that  the  extent 
to  which  congress  is  subject  to  the  limitations  of  the  constitution  in  legislating 
for  the  territories  must  be  decided  as  questions  arise."*^ 

Congress  Subject  to  the  Fundamental  and  Implied  Limitations  in 
Favor  of  Personal  and  Civil  Rights.— Nevertheless,  some  of  the  limitations  to 
which  congress,  in  legislating  for  the  territories,  is  subject  may  be  regarded  as 
settled.  One  of  these  limitations  is,  that  the  personal  and  civil  rights  of  the 
inhabitants  of  the  territories  are  secured  to  them  by  the  principles  of  constitu- 
tional liberty  which  restrain  all  the  agencies  of  the  government,  state  and  federal ; 
that  in  legislating  for  the  territories,  congress  is  subject  to  those  fundamental 
limitations  in  favor  of  personal  rights  which  are  formulated  in  the  constitution 
and  its  amendments.'''*'  This  limitation,  however,  exists  rather  by  inference  and 
the  general  spirit  of  the  constitution  from  which  congress  derives  all  its  powers 
than  by  any  express  and  direct  application  of  its  provisions.''"^  Or,  as  stated  by 
Mr.  Justice  White  in  Downes  v.  Bidwell :  "Whilst,  therefore,  there  is  no  ex- 
press or  implied  limitation  on  congress  in  exercising  its  power  to  create  local 
governments  for  any  and  all  of  the  territories,  by  which  that  body  is  restrained 
from  the  widest  latitude  of  discretion,  it  does  not  follow  that  there  may  not  be 
inherent,  although  unexpressed,  principles  which  are  the  basis  of  all  free  govern- 
ment which  cannot  be  with  impunity  transcended.     But  this  does  not  suggest  that 


ner  v.  Porter.  9  How.  235,  13  L.  Ed.  119; 
Clinton  V.  Englebrecht,  13  Wall.  434,  20 
L.  Ed.  659;  Good  v.  Martin,  95  U.  S.  90, 
98.  24  L.  Ed.  341;  Murphy  v.  Ramsey, 
114  U.  S.  15,  29  L.  Ed.  49;  Mormon 
Church  V.  United   States,   136  U.  S.   1,   44. 

34  L,.  Ed.  481;  McAllister  v.  United 
States,  141  U.  S.  174.  188,  35  L.  Ed.  693; 
Wingard  v.   United   States,   141   U.   S.   201, 

35  L.  Ed.  719;  Boyd  v.  Nebraska.  143  U. 
S.  135,  169.  170,  36  L.  Ed.  103;  Downes 
V.  Bidwell,  182  U.  S.  244,  258,  45  L.  Ed. 
1088  (affirmed  in  Czarnikow  v.  Bidwell, 
191  U.  S.  559,  48  L.  Ed.  302;  Warner  v. 
Stranahan,  191  U.  S.  560.  48  L.  Ed.  302); 
Hawaii  v.  Mankichi,  190  U.  S.  197.  47  L. 
Ed.  1016;  Kepner  v.  United  States,  195 
U.  S.  100,  49  L.  Ed.  114;  Dorr  v.  United 
States,  195  U.  S.  138,  49  L.  Ed.  128;  Rass- 
mussen  v.  United  States,  197  U.  S.  516, 
521,  49  L.  Ed.  862;  Lincoln  v.  United 
States,  202  U.  S.  484,  499,  50  L.  Ed.  1117; 
Serra  v.  Mortiga,  204  U.  S.  470,  474,  51 
L.'  Ed.   571. 

74.  Power  of  congress  not  without  lim- 
itations.—Scott  V.  Sandford,  19  How.  393, 
15  L.  Ed.  691;  Murphy  v.  Ramsey.  114 
U.  S.  15.  29  L.  Ed.  49;  Mormon  Church 
V.  United  States,  136  U.  S.  1.  44,  34  L.  Ed. 
481;  Wingard  v.  United  States,  141  U. 
S.  201,  35  E.  Ed.  719;  McAllister  v. 
United  States  141  U.  S.  174,  188,  35  L.  Ed. 
693;  Boyd  v.  Nebraska,  143  U.  S.  135, 
169.  170,  36  L.  Ed.  103;  Downes  v.  Bid- 
well,    182   U.    S.   244,   45    L.    Ed.    1088    (re- 


affirmed in  Czarnikow  v.  Bidwell,  191  U. 
S.  559,  48  L.  Ed.  302;  Warner  v.  Stran- 
ahan, 191  U.  S.  560,  48  L.  Ed.  302);  Ha- 
waii V.  Mankichi,  190  U.  S.  197,  47  L. 
Ed.  1016;  Dorr  v.  United  States,  195  U. 
S.  138.  142,  49  L.  Ed.  128;  Rassmussen 
V.  United  States.  197  U.  S.  516,  49  L.  Ed. 
862. 

75.  General  rule. — Dorr  v.  United 
States,  195  U.  S.  138,  149,  49  L.  Ed.  128; 
Downes  v.  Bidwell,  182  U.  S.  244,  286,  45 
L.    Ed.    1088. 

76.  Subject  to  fundamental  limitations 
in  favor  of  personal  rights. — Scott  v.  Sand- 
ford,  19  How.  393.  15  L.  Ed.  691;  Mur- 
phy V.  Ramsey,  114  U.  S.  15,  29  L.  Ed. 
49;  Mormon  Church  v.  United  States, 
136  U.  S.  ],  44,  34  L.  Ed.  481;  McAllister 
V.  United  States,  141  U.  S.  174,  188,  35  L. 
Ed.  693;  Wingard  v.  United  States.  141 
U.  S.  201,  35  L.  Ed.  719;  Boyd  v.  Ne- 
braska, 143  U.  S.  135,  169,  36  L.  Ed.  103; 
Downes  v.  Bidwell,  182  U.  S.  244,  45  L. 
Ed.  1088;  Dorr  v.  United  States,  195  U. 
S.    138.    146,    147.    49    L-    Ed.    128. 

77.  Same;  limitation  exists  rather  by  in- 
ference.— Mormon  Church?'.  United  States, 
136  U.  S.  1,  44,  34  L.  Ed.  481;  McAllister 
V.  United  States,  141  U.  S.  174.  188,  35 
L.  Ed.  693;  Wingard  v.  United  States, 
141  U.  S.  201,  35  L.  Ed.  719;  Downes  v. 
Bidwell.  1S2  U.  S.  244,  45  L.  Ed.  1088; 
Dorr  V  United  States,  195  U.  S.  138,  146, 
147,  49  L.  Ed.  128. 
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every  express  limitation  of  the  constitution  which  is  applicable  has  not  force, 
but  only  signifies  that  even  in  cases  where  there  is  no  direct  command  of  the  con- 
stitution which  applies,  there  may  nevertheless  be  restrictions  of  so  fundamental  a 
nature  that  they  cannot  be  transgressed,  although  not  expressed  in  so  many  words 
in  the  constitution."'^^ 

Same — Political  Rights. — Their  political  rights,  however,  are  franchises 
which  the  people  of  the  territories  hold  as  privileges  subject  to  the  legislative 
discretion  and  control  of  the  congress  of  the  United  States."^ 

Express  Limitations  Operative  at  All  Times  and  in  All  Places. — Wher- 
ever a  power  is  given  by  the  constitution  and  there  is  a  limitation  imposed  on 
the  authority,  such  restriction  operates  upon  and  confines  every  action  on  the, 
subject  within  its  constitutional  limits.^^  Therefore,  in  legislating  for  the  ter- 
litories,  congress  is  subject  to  those  prohibitions  which  go  to  the  very  root  of 
the  power  of  congress  to  act  at  all,  irrespective  of  time  or  place. ^^ 

Congress  Subject  to  All  Applicable  Provisions  of  the  Constitution. — 
Again,  some  provisions  of  the  constitution  are  applicable  to  and  operative  within 
the  territories,  while  other  provisions  are  not  applicable.  In  legislating  for  the 
territories,  congress  is  subject  to  all  the  limitations  of  the  constitution  which  are 
applicable  to  the  exercise  of  its  authority  with  respect  to  the  territories. ^^  Like- 
wise, upon  the  acquisition  of  territory,  the  applicable  provisions  of  the  consti- 
tution and  laws  of  the  United  States  become  operative  therein. ^^ 


78.  Downes  v.  Bidwell.  182  U.  S.  244, 
290,  45  L.  Ed.  10S8.  See,  also,  Dorr  v. 
United  States.  195  U.  S.  138,  146,  147,  49 
L.  Ed.  128,  in  which  this  language  is 
quoted  with  approval. 

79.  As  to  political  rights. — Murphy  v. 
Ramsey,  114  U.  S.  15,  29  L.  Ed.  49; 
United  States  v.  Kagama.  118  U.  S.  375, 
378,  30  L.  Ed.  228;  Boyd  v.  Nebraska, 
143  U.  S.  135,  169,  170,  36  L.  Ed.  103; 
Shively  v.  Bowlby.  152  U.  S.  1,  48,  38  L. 
Ed.  331;  Downes  v.  Bidwell,  182  U.  S. 
244,  290,  45  L.  Ed.  1088.  See,  also,  ante, 
"Generally,"  VI,  D,  2,  c,  (3),  (c),  (cc), 
(bbb),    (cccc).    (aaaaa). 

80.  Express  limitations  upon  powers  op- 
erative at  all  times  and  places. — Downes 
V.  Bidwell,  182  U.  S.  244,  289,  45  L.  Ed. 
1088,  per  justices  White.  Sheras  and  Mc- 
Kenna. 

81.  Same. — Scott  v.  Sandford,  19  How. 
393,  614,  15  L.  Ed.  691;  Downes  v.  Bid- 
well.  182  U.  S.  244.  266.  277,  45  L-  Ed. 
1088;  Dorr  v.  United  States,  195  U.  S. 
138,   142,   49    L.    Ed.    128. 

Thus,  the  court  says,  that  when  the 
constitution  declares  that  no  bill  of  at- 
tainder or  ex  post  facto  law  shall  be 
passed,  and  that  no  title  of  nobility  shall 
be  granted  by  the  United  States,  it  goes 
to  the  competency  of  congress  to  pass  a 
bill  of  that  description;  in  other  words 
that  the  prohibition  is  absolute,  and  that 
congress  cannot  enact  legislation  of  that 
character  at  any  time  or  for  any  place, 
whether  state  or  territory.  Downes  v. 
Bidwell.  182  U.  S.  244,  277,  45  L.  Ed. 
1088. 

Speaking  of  this  power,  Mr.  Justice 
Curtis,  in  the  case  of  Scott  v.  Sandford,  19 
How.  393,  614,  15  L.  Ed.  691,  said:  "If, 
then,  this  clause  does  contain  a  power  to 
legislate  respecting  the  territory,  what  are 


the  limits  of  that  power?  To  this,  I  an- 
swer that,  in  common  with  all  the  other 
legislative  powers  of  congress,  it  finds 
limits  in  the  express  prohibitions  on  con- 
gress not  to  do  certain  things;  that,  in 
the  exercise  of  the  legislative  ^ower,  con- 
gress cannot  pass  an  ex  post  facto  law 
or  bill  of  attainder;  and  so  in  respect  to 
each  of  the  other  orohibitions  contained 
in  the  constitution."  See,  also.  Dorr  v. 
United  States,  195  U.  S.  138,  142,  49  L. 
Ed.    128. 

82,  Subject  to  all  applicable  provisions. 
—Downes  %'.  Bidwell,  182  U.  S.  244,  266, 
277,  291,  45  L.  Ed.  1088,  reaffirmed  in 
Czarnikow  v.  Bidwell,  191  U.  S.  559,  48 
L.  Ed.  302;  Warner  v.  Stranahan,  191  U. 
S.  560,  48  L.  Ed.  302;  Dorr  v.  United 
States,  195  U.  S.  138,  49  L.  Ed.  128. 

Every  provision  of  the  constitution 
which  is  applicable  to  the  territories  is  also 
controlling  therein.  The  question  is  not 
whether  the  constitution  is  operative  in 
the  territories,  for  that  is  self-evident,  but 
whether  the  provision  relied  on  is  appli- 
cable. Downes  v.  Bidwell,  182  U.  S.  244. 
291,  45  L.  Ed.  1088,  per  Justices  White, 
Shiras   and    McKenna. 

83.  Applicable  laws  and  provisions  be- 
come operative  upon  acquisition. — Lin- 
coln V.  United  States,  202  U.  S.  484.  50 
L.    Ed.    1117. 

"When  the  treaty  was  ratified  the  ap- 
plicable laws  of  the  United  States  be- 
came operative,  but  the  president,  never- 
theless, continued  in  force  the  tariff 
created  by  the  order  of  July  12,  1898,  and 
by  an  order  of  April  21,  1899,  established 
a  collection  district  with  Manila  as  the 
chief  port  of  entry,  and  under  these  or- 
ders collections  of  duties  were  made.  This 
involves  the  question  whether  after  April 
11,    1899.    the    president    could    have    en- 
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Same— Applicability  of  Constitution  Depends  upon  Relation  of  Terri- 
tory to  United  States. — The  limitations  which  are  to  be  applied  in  any  given 
case  involving  territorial  government  must  depend  upon  the  relation  of  the  par- 
ticular territory  to  the  United  States,  concerning  which  congress  is  exercising 
the  power  conferred  by  the  constitution. ^^  As  we  have  already  seen,  the  United 
States  may  have  territory  which  is  not  incorporated  into  the  United  States  as  a 
body  politic  i^^'  that  ihe  power  to  acquire  territory  by  treaty  implies  not  only  the 
power  to  govern  such  territory,  but  to  prescribe  upon  what  terms  th*e  United 
States  will  receive  its  inhabitants,  and*  what  their  status  shall  be  in  what  Chief 
Justice  Marshall  termed  the  "American  Empire."86  Until  congress  shall  see  fit 
to  incorporate  territory  ceded  by  treaty  into  the  United  States,  it  may  be  regarded 
as  settled  by  the  decision  in  Downes  v.  Bidwell  that  the  territory  is  to  be  governed 
under  the  power  existing  in  congress  to  make  laws  for  such  territories  and  sub- 
ject lo  such  constitutional  restrictions  upon  the  powers  of  that  body  as  are  ap- 
plicable to  the  situation.^'^  There  is  a  clear  distinction,  it  is  said,  between  such 
prohibitions  as  go  to  the  very  root  of  the  power  of  congress  to  act  at  all,  irre- 
spective of  time  or  place,  and  such  as  are  operative  only  "throughout  the  United 


forced  any  tarifiE  other  than  such  as  ex- 
isted under  acts  of  congress  or  might  be 
sanctioned  by  congress.  And  that  ques- 
tion was  put  at  rest  by  this  ratification." 
Lincoln  v.  United  States,  202  U.  S.  484, 
499,    50    L.    Ed.    1117. 

84.  Applicability  of  constitution  de- 
pends upon  the  relation  cf  territory  to  the 
United  States.— Downes  v.  Bidwell.  1S2  U. 
S.  244.  293.  45  L.  Ed.  1088.  p^r  Justices 
White,  Shiras  and  McKenna;  Dorr  v. 
United  States,  195  U.  S.  138.  182,  49  L. 
Ed.   128. 

85.  Same. — See  ante,  "May  Be  Subject 
to  Jurisdiction  of  the  United  States  with- 
out Being  Incorporated  into  the  Union," 
VI,  D,  2,  c,  (3),  (b),  (bb). 

86.  Same.— Downes  v.  Bidwell,  182  U. 
S.  244.  279,  45  L.  Ed.  1088,  reaffirmed  in 
Czarnikow  7'.  Bidwell,  191  U.  S.  559,  48 
L.  Ed.  302;  Warner  v.  Stranahan.  191  U. 
S.    560,    48    L.    Ed.   302. 

"  If  the  treaty-making  power  could  in- 
corporate territory  into  the  United  States 
without  congressional  action,  it  is  ap- 
parent that  the  treaty  with  Soain,  ceding 
the  Philippines  to  the  United  States,  care- 
fully refrained  from  so  doing:  for  it  is 
expressly'  provided  that  ^Article  9")  'the 
civil  rights  and  political  status  of  the  na- 
tive inhabitants  of  the  territories  hereby 
ceded  to  the  United  States  shall  be  de- 
termined by  the  congress.'  In  this  lan- 
guage it  is  clear  that  it  was  the  intention 
of  the  framers  of  the  treaty  to  reserve  to 
congress,  so  far  as  it  could  be  constitu- 
tionally done,  a  free  hand  in  dealing  with 
these  newly-acquired  possessions."  Rass- 
mussen  v.  United  States,  197  U.  S.  516, 
521,  49  L.  Ed.  862;  Dorr  v.  United  States, 
195.   U.    S.    138,    49    L.    Ed.    128. 

87.  Subject  only  to  applicable  provisions 
as  regards  unincorporated  territory. — 
Downes  v.  Bidwell,  182  U.  S.  244.  45  L. 
Ed.  1088;  Dorr  v.  United  States,  195  U. 
S.    138,    143,    49    L.    Ed.    128. 

Whilst    by    the    treaty    with    Spain    the 
Philippine       Islands      came       under      the 
4  U  S  Enc— 8 


sovereignty  of  the  United  States  and  were 
subject  to  its  control  as  a  dependency  or 
possession,  those  islands  were  not  incor- 
porated into  the  United  States  as  a  part 
thereof,  and  therefore  congress,  in  legis- 
lating concerning  them,  was  subject  only 
to  the  provisions  of  the  constitution  ap- 
plicable to  territory  occupying  that  rela- 
tion. The  power  to  acquire  territory 
without  incorporating  it  into  the  United 
States  as  an  integral  part  thereof  was  sus- 
tained upon  the  reasoning  expounded  in 
the  opinion  of  three,  if  not  of  four,  of 
the  judges  who  concurred  in  the  judg- 
ment in  Downes  v.  Bidwell,  182  U.  S.  244, 
45  L.  Ed.  1088.  Dorr  v.  United  States, 
195   U.    S.    138,    49   L.    Ed.    128. 

The  island  of  Porto  Rico  is  governed 
bj'  the  constitution  in  all  of  the  phases  of 
which  the  situation  permits,  notwith- 
standing the  fact  that  while  the  island  is 
under  the  jurisdiction  of  the  United  States 
it  is  not  yet  incorporated  therein.  Per 
Justices  White.  Shiras  and  McKenna,  in 
Downes  v.  Bidwell,  182  U.  S.  244,  340.  45 
L.   Ed.   1088. 

When  Alaska  was  ceded  by  Russia  to 
the  United  States,  it  became  incorporated 
therein  under  the  terms  of  the  treaty; 
and  though  not  an  organized  territory,  yet 
the  constitution  is  applicable  in  its  gov- 
ernment in  all  its  provisions.  For  con- 
gress therefore  to  pass  an  act  providing 
for  a  jury  of  six  in  misdemeanor  trials 
is  unconstitutional  as  a  violation  of  the 
sixth  amendment.  Rassmussen  v.  United 
States.  197  U.  S.  516,  525,  49  L.  Ed.  862. 
See.  also,  Webster  v.  Reid,  11  How.  437, 
13  L.  Ed.  761;  Reynolds  v.  United  States, 
98  U.  S.  145,  25  L.  Ed.  244;  Callan  v. 
Wilson,  127  U.  S.  540,  32  L.  Ed.  223; 
American  Pub.  Co.  v.  Fisher,  166  U.  S. 
464,  41  L.  Ed.  1079;  Springville  v.  Thomas, 
166  U.  S.  707,  41  L.  Ed.  1172;  Thompson 
V.  Utah.  170  U.  S.  343.  42  L.  Ed.  1061; 
Capital  Traction  Co.  v.  Hof,  174  U.  S. 
1,  43  L.  Ed.  873;  Black  v.  Jackson,  177  U. 
S.   349,   44   L.   Ed.   801. 
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States,"  or  among  the  several  states ;  in  short,  that  restrictions  intended  to  operate 
only  tliroughout  tlie  United  States  or  among  the  several  states,  are  not  restrictive 
of  the  power  of  congress  when  legislating  for  territory  which  has  never  been 
incorporated  into  the  United  States.^ ^ 

Same — Same — Temporary  Governments  Not  Subject  to  All  the  Re- 
strictions of  the  Constitution. — For  example,  if  congress  is  not  ready  to  con- 
struct a  complete  government  for  the  conquered  territory,  it  may  establish  a 
temporary  government  which  is  not  subject  to  all  the  restrictions  of  the  con- 
stitution.^'^ 

Applicability  of  Particular  Principles  and  Guaranties — Protection  to 
Life,  Liberty,  and  Property. — That  a  congress  may  establish  a  temporary 
government  in  conquered  or  ceded  territory  without  being  subject  to  all  the 
restrictions  of  the  constitution,  does  not  imply  that  the  inhabitants  of  such  ter- 
ritory are,  in  the  matter  of  personal  rights,  unprotected  by  the  constitution ;  for, 
even'  if  regarded  as  aliens,  they  are  entitled  under  the  principles  of  the  consti- 
tution to  be  protected  in  life,  liberty  and  property.^*'  And  in  no  case  can  the 
power  of  congress  over  the  person  or  property  of  a  citizen  be  a  mere  discretion- 
ary power  under  our  constitution  and  form  of  government.  The  powers  of  the 
government  and  the  rights  and  privileges  of  the  citizen  are  regulated  and  plainly 
defined  by  the  constitution  itself.  And  when  the  territory  becomes  a  part  of 
the  United  States,  the  federal  government  enters  into  possession  in  the  character 
impressed  upon  it  by  those  who  created  it.  It  enters  upon  it  with  its  powers 
over  the  citizen  strictly  defined  and  limited  by  the  constitution,  from  which  it 
derives  its  own  existence,  and  by  virtue  of  which  alone  it  continues  to  exist  and 
act  as  a  government  and  sovereignty.  It  has  no  power  of  any  kind  beyond  it; 
and  it  cannot,  when  it  enters  a  territory  of  the  United  States,  put  off  its  char- 
acter, and  assume  discretionary  or  despotic  powers  which  the  constitution  has 
denied  to  it.  It  cannot  create  for  itself  a  new  character  separated  from  the  citi- 
zens of  the  United  States,  and  the  duties  it  owes  them  under  the  provisions  of 
the  constitution.  The  territory  being  a  part  of  the  United  States,  the  government 
and  the  citizen  both  enter  it  under  the  authority  of  the  constitution,  with  their 
respective  rights  defined  and  marked  out;  and  the  federal  government  can  ex- 
ercise no  power  over  his  person  or  property,  beyond  what  that  instrument  con- 
fers, nor  lawfullv  denv  any  right  which  it  has  reserved. ^^ 

Same — Equality  of  Rights  of  States  and  Citizens  in  Territories. — Con- 
gress has  no  right  to  prohibit  citizens  of  any  particular  state  or  states  from  taking 
up  their  home  there,  while  it  permits  citizens  of  other  states  to  do  so.  Nor  has 
it  a  right  to  give  privileges  to  one  class  of  citizens  which  it  refuses  to  another. 
The  territory  is  acquired  for  their  equal  and  common  benefit,  and  if  open  to  any, 
it  must  be  open  to  all  upon  equal  and  the  same  terms. ^2  £very  citizen  has  a 
right  to  take  with  him  into  the  territory  any  article  of  property  which  the  con- 

88.  Restrictions  applicable  only  to  states  Sandford,  19  How.  393,  449.  450,  15  L.  Ed. 
or   United   States;   not   operative  in  unin-  691.      (Opinion   of  Tanej',   C.   J.) 
corporated  territory. — Downe?   v.   Bidwell,  During  the   time   it  remains   a   territory, 
182  U.  S.  244,  200.  277.  45  L.  Ed.  1088.  congress   may  legislate   over  it  within   the 

89.  Not  subject  to  all  provisions  in  con-  scope  of  its  constitutional  powers  in  re- 
structing  temporary  governments. —  lation  to  citizens  of  the  United  States 
Downes  v.  Bidwell,  182  U.  S.  244.  45  L.  — and  may  establish  a  territorial  govern- 
Ed.  1088.  per  Mr.  Justice  Gray;  Hawaii  v.  ment — and  the  form  of  this  local  gov- 
Mankichi.  190  U.  S.  197,  215,  47  L.  Ed.  ernment  must  be  regulated  by  the  dis- 
1016.  See,  also,  ante,  "As  to  Private,  Per-  cretion  of  congress — but  with  powers  not 
sonal  and  Property  Rights,  Continuation  exceeding  those  which  congress  itself,  by 
of  Existing  Laws."  VI,  D,  2,  c,  (3).  (bb),  the  constitution,  is  authorized  to  exer- 
(■ji^.i)  cise    over    citizens    of    the    United    States, 

90.  Inhabitants  entitled  to  protection  of  in  respect  to  their  rights  of  person  or 
life  liberty  and  property. — Downes  :'.  rights  of  property.  Scott  v.  Sandford,  19 
Bidwell,    182    U.    S.    244,    283,    45    L.     Ed.  How.    393.   395.    15    L.    Ed.    691. 

;jQ,ciS  92.     Equality  of  rights  of  states  and  citi- 

91.  Government  not  possessed  of  zens  in  the  territories. — Scott  v.  Sand- 
despotic    powers    in    any     case. — Scott    v.       ford,  19  How.  393,  395,  15  L.  Ed.  691. 
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stitution  of  the  United  States  recognizes  as  property.^s  The  constitution  having 
provided  that  "the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states,"  the  right  to  enjoy  the  territory  as 
equals  was  reserved  to  the  states,  and  to  the  citizens  of  the  states,  respectively. 
The  guaranty  is  not  that  citizens  of  the  United  States  shall  have  equal  privileges 
in  the  territories,^  but  that  the  citizen  of  each  state  shall  come  there  in  right  of 
his  state,  and  enjoy  the  common  property.  He  secures  his  equality  through  the 
equality  of  his  state,  by  virtue  of  that  great  fundamental  condition  of  the  Union 
— the  equality  of  the  states.^-* 

Same — The  Judiciary  Clause  of  the  Constitution. — Article  three  of  the 
constitution,  establishing  and  defining  the  judicial  power  of  the  United  States, 
does  not  apply  to  the  territories,  and  congress  is  not  subject  to  its  restrictions  in 
establishing  judicial   departments  in  the   territorial  governments.^^ 


93.  Same.— Scott  v.  Sandford,  19  How. 
393,    395,    15    L.    Ed.    691. 

94.  Equality  of  the  citizen  is  secured 
through  the  equality  of  his  state. — Scott 
V.  Sandford,  19  How.  3'J3,  527,  15  L.  Ed. 
691,   opinion   of   Catron,  J. 

Could  not  prohibit  introduction  of  slave 
property.^The  constitution  of  the  United 
States  recognized  slaves  as  property,  and 
pledged  the  federal  government  to  pro- 
tect it.  Congress  could  not  exercise  any 
more  authority  over  property  of  that  de- 
scription than  it  may  constitutionally  ex- 
ercise over  property  of  any  other  kind. 
Scott  V.  Sandford,  19  How.  393.  395.  15 
L.   Ed.   691. 

Congress  had  no  power  either  to  estab- 
lish slavery  in  territories  of  the  United 
States,  or  to  prohibit  the  introduction  of 
slaves.  The  Missouri  compromise  of  1820, 
forever  prohibiting  slavery  within  the 
territory  north  of  latitude  thirty-six  de- 
grees thirty  minutes,  was  unconstitutional 
and  void.  (Two  justices  dissenting.) 
Scott  V.  Sandford,  19  How.  393,  15  L. 
Ed.  691. 

The  act  of  congress,  therefore,  prohib- 
iting a  citizen  of  the  United  States  from 
taking  with  him  his  slaves  when  he  re- 
moved to  the  territory  in  question  to  re- 
side, was  an  exercise  of  authority  over 
private  property  which  was  not  warranted 
by  the  constitution;  and  the  removal  of  a 
slave  by  his  owner  to  that  territory  gave 
him  no  title  to  freedom.  Scott  v.  Sand- 
ford. 19  How.  393.  395,  15  L.  Ed.  691. 

"Congress  cannot  do  indirectly  what 
the  constitution  prohibited  directly.  If 
the  slaveholder  is  prohibited  from  going 
to  the  territory  with  his  slaves,  who  are 
parts  of  his  famih^  in  name  and  in  fact, 
it  will  follow  that  men  owning  lawful 
property  in  their  own  states,  carrjang  with 
them  the  equality  of  their  state  to  enjoy 
the  common  property,  may  be  told,  you 
cannot  come  here  with  your  slaves,  and 
he  will  be  held  out  at  the  border.  By  this 
subterfuge,  owners  of  slave  property,  to 
the  amount  of  thousands  of  millions, 
might  be  almost  as  efifectually  excluded 
from  removing  into  the  territory  of 
Louisiana  north  of  thirty-six  degrees 
thirty  minutes,  as  if  the  law  declared  that 


owners  of  slaves,  as  a  class,  should  be  ex- 
cluded, even  if  their  slaves  were  left  be- 
hind." (Opinion  of  Catron,  J.)  Scott  v. 
Sandford,  19  How.  393,  527,  15  L.  Ed. 
691. 

In  Downes  v.  Bidwell,  182  U.  S.  244, 
274,  275.  45  L.  Ed.  1088,  Mr.  Justice 
Brown  delivering  the  conclusion  and 
judgment  of  the  court,  criticises  the  de- 
cision in  the  Dred  Scott  case,  and  says 
that  the  difficulty  there  was  that  the  court 
failed  to  make  a  distinction  between  prop- 
erty in  general,  and  a  wholly  exceptional 
class  of  property,  namely  slaves.  In  the 
same  case,  however,  Mr.  Justice  White, 
delivering  the  concurring  opinion  of  him- 
self and  Justices  Shiras  and  McKenna, 
says  that  as  congress  in  governing  the 
territories  is  subject  to  the  constitution, 
it  results  that  all  the  limitations  of  the 
constitution  which  are  applicable  to  con- 
gress in  exercising  this  authority  neces- 
sarily limit  its  power  on  this  subject;  that 
it  follows  also  that  every  provision  of  the 
constitution  which  is  applicable  to  the 
territories  is  also  controlling  therein;  and 
that  a  departure  from  this  elementary 
principle  cannot  be  justified  by  a  critic' -m 
of  the  opinion  of  Chief  Justice  Taney  in 
Scott  V.  Sandford.  19  How.  393,  15  L. 
Ed.  691.  See  Downes  v.  Bidwell,  182  U. 
S.    244.   291,    45   L.    Ed.    1088. 

95.  Article  three,  relating  to  the  ju- 
diciary, not  applicable  to  the  territories. — ■ 
American  Ins.  Co.  v.  Canter,  1  Pet.  511,  7 
L.  Ed.  243;  Benner  v.  Porter,  9  How.  235, 
13  L.  Ed.  119;  Clinton  v.  Englebrecht,  13 
Wall.  434.  20  L.  Ed.  659;  Good  v.  Martin. 
95  U.  S.  90,  98,  24  L.  Ed.  341;  McAllister 
V.  United  States,  141  U.  S.  174,  35  L.  Ed. 
693. 

"The  territories  are  not  within  the 
clause  of  the  constitution  providing  for 
the  creation  of  a  supreme  court  and  such 
inferior  courts  as  congress  may  see  fit  to 
establish."  Downes  v.  Bidwell.  182  U.  S. 
244,  270,  45  L.  Ed.  1088,  reaffirmed  in 
Czarnikow  v.  Bidwell,  191  U.  S.  559.  48 
L.  Ed.  302;  Warner  v.  Stranahan,  191  U. 
S.   560,   48   L.    Ed.   302. 

"The  District  of  Columbia  and  the  ter- 
ritories are  not  states,  within  the  judicial 
clause  of  the   constitution  giving  jurisdic- 
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Same — Applicability  of  the  Revenue  Clauses — Direct  Taxes. — The  pro- 
vision of  article  1,  §  8,  of  the  constitution  of  the  United  States,  that  "congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and  excises  *  *  * ; 
but  all  duties,  imposts  and  excises  shall  be  uniform  throughout  the  United  States," 
confers  a  general  power  without  limitation  as  to  place;  consequently  such  power 
extends  to  all  places  over  which  the  government  extends,  including  the  District 
of  Columbia  and  the  territories,  as  well  as  the  states. ^"^  But  neither  this  pro- 
vision nor  the  provisions  of  article  1,  §§  2,  9,  that  representatives  and  direct 
taxes  shall  be  apportioned  among  the  several  states  according  to  their  respective 
numbers,  and  that  "no  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enum.eration  herein  before  directed  to  be  taken,"  re- 
quire that  congress  shall  extend  direct  taxes  to  the  territories.^'' 

Same — Uniformity  of  Duties,  Imposts  and  Excises  throughout  the 
United  States. — Only  the  states  whose  citizens  were  instrumental  in  framing 
the  constitution,  together  with  those  states  admitted  into  the  Union  since  then 
en  an  equality  with  the  first,  compose  the  United  States  within  the  meaning  of 
article  1,  §  8,  providing  for  uniformity  of  duties  "throughout  the  United 
States."98 


tion  in  cases  between  citizens  of  different 
states."  Hepburn  v.  EHzey,  2  Cranch  445, 
2  L.  Ed.  332;  New  Orleans  v.  Winter,  1 
Wheat.  91,  4  L.  Ed.  44;  Barney  v.  Balti- 
more, 6  Wall.  280,  18  L.  Ed.  825;  Hooe 
V.  Jamieson.  166  U.  S.  395,  41  L.  Ed. 
1049;  Downes  v.  Bidwell,  182  U.  S.  244, 
270,  45  L.  Ed.  1088  (reaffirmed  in  Czar- 
nikow  V.  Bidwell,  191  U.  S.  559,  48  L-  Ed. 
302;  Warner  v.  Stranahan,  191  U.  S.  560, 
48  L.  Ed.  302). 

Nor  is  a  territory  a  state  within  the 
meaning  of  the  twentj^-fifth  section  of  the 
judiciary  act.  See  Scott  v.  Jones,  5  How. 
343.  12  L.  Ed.  181.  See.  also,  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  555. 

Admirality  jurisdiction  in  the  territorial 
courts. — Although  admiralty  jurisdiction 
can  be  exercised  in  the  states,  in  those 
courts  only  which  are  established  in  pur- 
suance of  the  third  article  of  the  constitu- 
tion, the  same  limitation  does  not  extend 
to  the  territories;  in  legislating  for  them, 
congress  exercises  the  combined  powers 
of  the  general  and  state  governments. 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
7   L.  Ed.  243. 

Tenure  and  removal  of  territorial 
judges. — Those  principles  and  limitations 
are  not  violated  by  a  statute  prescribing 
for  the  office  of  judge  of  a  territorial 
court  a  tenure  for  a  fixed  term  of  years, 
or  authorizing  his  suspension,  in  the  mode 
indicated  in  §  1768  of  the  Revised  Stat- 
utes, and  his  ultimate  displacement  from 
office,  after  suspension,  by  the  appoint- 
ment of  some  one  in  his  place,  by  and 
with  the  advice  and  consent  of  the  senate. 
McAllister  7'.  United  States,  141  U.  S. 
174,  188,  35  L.  Ed.  693.  Accord,  as  to  the 
constitution  of  territorial  courts  and  the 
tenure  of  territorial  judges:  American 
Ins.  Co.  V.  Canter,  1  Pet.  511,  7  L.  Ed. 
243;  Benner  v.  Porter,  9  How.  235.  13  L. 
Ed.  119;  Clinton  v.  Englebrecht.  13  Wall. 
434,  20  L.   Ed.  659;  Good  v.  Martin,  95  U. 


S.   90,  98,  24   L.   Ed.   341;  United   States  v. 
Ferreira,   13   How.   40,  14  L.   Ed.  42. 

96.  Applicability  of  the  revenue 
clauses;  direct  taxes. — Loughborough  v. 
Blake,  5  Wheat.  :^.1T.  5  L.  Ed.  98; 
Downes  v.  Bidwell.  182  U.  S.  244,  260,  45 
L.    Ed.    1088. 

97.  Same. — Loughborough  v.  Blake.  5 
Wheat.  317,  5  L.   Ed.  98. 

In  the  case  cited,  it  was  said  that  the 
words  of  the  ninth  section  of  article  one 
might  be  understood  to  give  a  rule,  when 
the  territories  shall  be  taxed,  without  im- 
posing the  necessity  of  taxing  them. 
Loughborough  v.  Blake,  5  Wheat.  317, 
323,  5  L.    Ed.   98. 

But  see  Downes  v.  Bidwell,  182  U.  S. 
244,  260.  262.  45  L.  Ed.  1088,  where  the 
statements  of  Chief  Justice  Marshall,  that 
"the  power  to  lay  and  collect  duties,  im- 
posts and  excises  may  be  exercised,  and 
must  be  exercised,  throughout  the  United 
States,"  including  the  territories  and  Dis- 
trict of  Columbia,  and  that  "the  power  to 
impose  direct  taxes  also  extends  through- 
out the  United  States,"  are  criticised,  and 
where  it  is  said  that  so  far  as  they  apph- 
to  the  territories  they  were  not  called  for 
by   the    exigencies    of   the    case. 

98.  Applicability  of  provision  as  to  the 
uniformity  of  duties,  im.posts  and  excises 
throughout  the  United  States. — Downes 
V.  Bidwell.  182  U.  S.  244,  278,  45  L.  Ed. 
108S. 

"The  island  of  Porto  Rico  is  a  territorj'- 
appurtenant  and  belonging  to  the  United 
States,  but  not  a  part  of  the  United  States 
within  the  revenue  clauses  of  the  constitu- 
tion." Downes  v.  Bidwell,  182  U.  S.  244, 
287,  45  L.  Ed.  1088.  reaffirmed  in  Czar- 
nikow  V.  Bidwell,  191  U.  S.  559,  48  L.  Ed. 
302;  Warner  v.  Stranahan.  191  U.  S.  560, 
48  L.  Ed.  302. 

"The  Foraker  Act  is  constitutional,  so 
far  as  it  imposes  duties  upon  irnports 
from    such    island."      Downes    v.     Bidwell, 


CONSTITUTIONAL  LAW. 


117 


Same— Same— Local  Taxes. — As  congress  derives  its  authority  to  levy 
local  taxes  for  local  purposes  within  the  territories,  not  from  the  general  errant  of 
power  to  tax  as  expressed  in  the  constitution,  it  follows  that  its  right  to  locally 
tax  is  not  to  be  measured  by  the  provision  empowering  congress  "To  lay  and 
collect  taxes,  duties,  imposts  and  excises,"  and  is  not  restrained  by  the  require- 
ment of  uniformity  throughout  the  United  States.^^  Congress  may,  therefore, 
constitutionally  establish  a  revenue  system  applicable  solely  to  the  territory  for 
which  it  is  established  without  infringing  the  uniformity  provisions  of  §  8  of 
article  1  of  the  constitution  of  the  United   States. ^ 


182  U.  S.  244,  287,  45  L.  Ed.  1088,  reaf- 
firmed in  Czarnikow  v.  Ridwell,  191  U. 
S.  559,  48  L.  Ed.  302;  Warner  v.  Strana- 
han,  191  U.   S.  560,  48   L.   Ed.   302. 


L.  Ed.  382;  Brown  v.  Houston,  114  U  S. 
622,  628,  29  E-  Ed.  257;  Fairbank  z;.  United 
States,  181  U.  S.  283,  45  L.  Ed.  862; 
Czarnikow   v.    Bidwell,    191    U.    S.    559,   48 


So  far  as  those  territories  which  have  L.  Ed.  302;  Warner  v.  Stranahan,  191  U 
been  incorporated  into  the  United  States  S.  560.  48  L.  Ed.  302. 
are  concerned,  the  statement  of  the  text, 
based  upon  the  authority  of  Mr.  Justice 
Brown  in  Downes  v.  Bidwell.  182  U.  S. 
244,  278,  45  L.  Ed.  1088,  must  be  regarded 
as  obiter,  since  the  territory  actually  in- 
volved (Porto  Rico)  had  not  been  incor- 
porated into  the  United  States.  As  con- 
tradicting this  view,  in  so  far  as  it  applies 
to  territories  which  are  a  part  of  the 
United  States,  see  the  concurring  opinion 
of  Justices  White,  Shiras  and  McKenna, 
where  it  was  said:  "As  congress  derives 
its  authority  to  levy  local  taxes  for  local 
purposes  within  the  territories,  not  from 
the  general  grant  of  power  to  tax  as  ex- 
pressed in  the  constitution,  it  follows  that 
its  right  to  tax  locally  is  not  to  be  meas- 
ured by  the  provision  empowering  con- 
gress 'To  lay  and  collect  taxes,  duties, 
imposts  and  excises.'  and  is  not  restrained 
by  the  requirement  of  imiformity  through- 
out the  United  States.  But  the  power 
just  referred  to,  as  well  as  the  qualifica- 
tion of  uniformity,  restrains  congress 
from  imposing  an  impost  duty  on  goods 
coming  into  the  United  States  from  a 
territory  which  has  been  incorporated 
into  and  forms  a  part  of  the  United 
States.  This  results  because  the  clause 
of  the  constitution  in  question  does  not 
confer  upon  congress  power  to  impose 
such  an  impost  duty  on  goods  coming 
from  one  part  of  the  United  States  to 
another  part  thereof,  and  such  duty  be- 
sides would  be  repugnant  to  the  require- 
ment of  uniformity  throuQ:hout  the  United 
States."  Downes  v.  Bidwell,  182  U.  S. 
244,  292.  45  L.  Ed.  1088.  (Per  Justices 
White,  Shiras  and  McKenna.)  See,  also, 
Loughborough  v.  Blake,  5  Wheat.  317.  322. 
5  L.  Ed.  98;  Woodruff  v.  Parham,  8  Wall. 
123,  133,  19  L.  Ed.  382;  Brown  v.  Hous- 
ton. 114  U.  S.  622,  62«,  29  L.  Ed.  257; 
Fairbank  v.  United  States,  181  U.  S.  283, 
45  L.   Ed.  862. 

99.  Applicability  of  uniformity  clause  to 
local  taxes  within  the  territories. — Downes 
V.  Bidwell.  182  U.  S.  244,  292,  45  L.  Ed. 
1088,  per  Justices  White,  Shiras  and  Mc- 
Kenna. See,  also,  Loughborough  v. 
Blake,  5  Wheat.  317,  322,  5  L  Ed.  98; 
Woodruff  V.  Parham,  8  Wall.  123.  133,   19 


1.  Same;  Alaskan  license  taxes. — Binns 
V.  United  States.  194  U.  S.  486,  48  L.  Ed. 
1087,  affirming  the  constitutionality  of  the 
license  taxes  provided  for  in  §  460,  title 
2,  of  the  Alaska  Penal  Code.  Followed 
in  Wynn-Johnson  v.  Shoup,  194  U.  S. 
496,    48   L.    Ed.    1092. 

If,  under  any  circumstances,  congress 
has  the  power  to  levy  and  collect  a  license 
tax  for  the  expenses  of  the  Alaskan  terri- 
torial government,  it  is  not  essential  to 
their  validity  that  the  proceeds  therefrom 
be  kept  constantly  separate  from  all  other 
moneys  and  specifically  and  solely  ap- 
propriated to  the  interests  of  the  "terri- 
tory. The  constitutional  power  of  con- 
gress in  this  respect  does  not  depend  en- 
tirely on  the  mode  of  its  exercise.  If  it 
satisfactorily  appears  that  the  purpose  of 
these  license  taxes  is  to  raise  revenue  for 
use  in  Alaska,  and  that  the  total  revenues 
derived  from  Alaska  are  inadequate  to 
the  expenses  of  the  territory,  so  that  con- 
gress has  to  draw  upon  the  general  funds 
of  the  nation,  the  taxes  must  be  held 
valid.  That  the  purpose  of  these  taxes 
was  to  raise  revenue  in  Alaska  for  Alaska 
is  obvious.  They  were  authorized  in 
statutes  dealing  solely  with  Alaska.  There 
is  no  provision  for  a  direct  property  tax 
to  be  collected  in  Alaska  for  the  general 
expenses  of  the  territory.  The  entire 
moneys  collected  from  these  license  taxes 
and  otherwise  from  Alaska  are  inade- 
quate for  the  expenses  of  that  territory. 
So  far  as  we  may  properly  refer  to  the 
proceedings  in  congress,  they  affirm  that 
these  license  taxes  are  charges  upon  the 
citizens  of  Alaska  for  the  support  of  its 
government.  Binns  v.  United  States,  194 
tr.  S.  486,  494,  48  L.  Ed.  1087;  Wynn- 
Jnhnsnn  v.  Shoup,  194  U.  S.  496,  48  L. 
Ed.    1092. 

"In  reference  to  the  power  of  congress, 
reference  may  be  had  to  Gibbons  v.  Dis- 
trict of  Columbia,  116  U.  S.  404.  29  L. 
Ed.  680,  in  which  it  was  held  that  'it  is 
within  the  constitutional  power  of  con- 
gress, acting  as  the  local  legislature  of 
the  District  of  Columbia,  to  tax  different 
classes  of  property  within  the  District  at 
different    rates;'   and    further,    after    refer- 
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Same — Commerce  Clauses. — The  provision  as  to  preferences  between  ports 
and  that  regarding  uniformity  of  duties,  imposts  and  excises  are  one  in  purpose 
and  in  their  adoption.  They  were  originally  placed  together,  and  became  separate 
only  in  arranging  the  constitution  for  the  purpose  of  style. 2  Thus  construed  to- 
gether, the  purpose  is  irresistible  that  the  words  "throughout  the  United  States" 
are  indistinguishable  from  the  words  "among  or  between  the  several  states," 
and  that  the  prohibitions  contained  in  the  clauses  forbidding  the  preference  of 
the  ports  of  one  state  over  those  of  another,  the  taxation  of  exports,  and  the  im- 
position of  duties  upon  imports  or  exports  or  upon  tonnage  by  the  states,  apply 
only  to  commerce  between  the  ports  of  the  several  states  as  they  then  existed 
or  should  thereafter  be  admitted  into  the  Union." 

Same — Jury  Trial  in  Civil  Cases;  Protection  to  Persons  Accused  of 
Crime;  Fifth,  Sixth  and  Seventh  Amendments. — The  power  to  govern  ter- 
ritory, implied  in  the  right  to  acquire  it,  and  given  to  congress  in  the  constitu- 
tion in  article  4,  §  3,  to  whatever  other  limitations  it  may  be  subject,  the  extent 
of  which  must  be  decided  as  questions  arise,  does  not  require  that  body  to  enact 
for  ceded  territory,  not  made  a  part  of  the  United  States  by  congressional  action, 
a  system  of  laws  which  shall  include  the  right  of  trial  by  jury,  and  the  constitu- 
tion does  not,  without  legislation,  and  of  its  own  force,  carry  such  right  to  ter- 
ritory so  situated.*     But  where  territory  is  a  part  of  the  United  States  the  in- 


ring  to  the  case  of  Loughborough  v. 
Blake,  5  Wheat.  317,  5  L.  Ed.  98,  it  was 
said:  'The  power  of  congress,  legislating 
as  a  local  legislature  for  the  District,  to 
levy  taxes  for  district  purposes  only,  in 
like  manner  as  the  legislature  of  a  state 
may  tax  the  people  of  a  state  for  state 
purposes,  was  expressly  admitted,  and 
has  never  since  been  doubted.  Lough- 
borough ?'.  Blake,  5  Wheat.  :n7,  318,  .5 
L.  Ed.  98;  Welch  v.  Cook,  97  U.  S.  541,  24 
L.  Ed.  1112;  Mattingly  v.  District  of  Co- 
lumbia, 97  U.  S.  687,  24  L.  Ed.  1098.  In 
the  exercise  of  this  power  congress,  like 
any  state  legislature  unrestricted  by  con- 
stitutional provisions,  may,  at  its  discre- 
tion, wholly  exempt  certain  classes  of 
property  from  taxation,  or  may  tax  them 
at  a  lower  rate  than  other  property.' " 
Binns  v.  United  States,  194  U.  S.  486.  492, 

48  L.  Ed.  1087;  Wynn-Johnson  v.  Shoup, 
194  U.  S.  496,  48  L.  Ed.  1092. 

2.  Knowlton  v.  Moore,  178  U.  S.  41, 
44   L.   Ed.   969. 

?.  Commerce  clauses;  tonnage  duties, 
prciarence  of  ports,  taxation  of  exports, 
etc.— Downes  v.  Bidwell,  182  U.  S.  244, 
278.  45  L.  Ed.  1088,  per  Mr.  Justice 
Brown. 

4.  Right  to  jury  trial;  in  unincorporated 
territory. — Hawaii  v.  Mankichi,  190  U.  S. 
197  219  47  L.  Ed.  1016;  Dorr  v.  United 
States,  195  U.  S.  138,  49  L.  Ed.  128; 
Rassmussen  v.  United  States,  197  U.  S. 
516.    521,   49   L.    Ed.    862. 

In  Dorr  v.  United  States,  195  U.  S.  138, 

49  L.  Ed.  128.  the  question  was  whether 
the  sixth  amendment  was  controllins:  upon 
crngress  in  legislating  for  the  Philippine 
Tsbnds.  and  in  view  of  the  status  of  the 
Philippine  Inlands  it  was  decided  that  the 
sixth  amendment  was  not  applicable  to 
those  islands,  and  therefore  congress, 
when   it   legislated   concerning   them,   was 


not  controlled  by  the  provisions  of  that 
amendment. 

The  mere  annexation  of  Hawaii  not 
having  affected  the  incorporation  of  the 
islands  into  the  United  States,  it  is  not 'an 
open  question  that  the  provisions  of  the 
constitution  as  to  grand  and  petit  juries 
were  not  applicable  to  them.  Hurtado  v. 
California,  110  U.  S.  516.  28  L.  Ed.  232; 
In  re  Ross.  140  U.  S.  453,  35  L.  Ed.  581; 
Bolln  V.  Nebraska,  176  U.  S.  83,  44  L.  Ed. 
382;  Maxwell  v.  Dow,  176  U.  S.  581,  584, 
44  L.  Ed.  597,  and  Downes  v.  Bidwell, 
182  U.  S.  244,  45  L.  Ed.  1088.  Hawaii  v. 
Mankichi,  190  U.  S.  197.  220.  47  L.  Ed. 
1016. 

It  was  said  in  Hawaii  v.  Mankichi.  190 
U.  S.  197,  47  L.  Ed.  1016,  that  when  the 
territory  had  not  been  incorporated  into 
the  United  States  these  requirements 
were  not  limitations  upon  the  power  of 
congress  in  providing  a  government  for 
territory  in  execution  of  the  powers  con- 
ferred upon  congress.  Opinion  of  Mr. 
Justice  White,  p.  220,  citing  Hurtado  v. 
California,  110  U.  S.  516,  28  L.  Ed.  232; 
In  re  Ross,  140  U.  S.  453,  473,  35  L.  Ed. 
581;  Bolln  V.  Nebraska,  176  U.  S.  83.  44 
L.  Ed.  382;  Maxwell  v.  Dow,  176  U. 
S.  581,  584,  44  L.  Ed.  597;  Downes  v.  Bid- 
well,  182  U.  S.  244,  45  L.  Ed.  1088.  In 
the  same  case  Mr.  Justice  Brown,  in  the 
course  of  his  opinion,  said:  "We  would 
even  go  farther,  and  say  that  most,  if 
not  all.  the  privileges  and  immunities  con- 
tained in  the  bill  of  rights  of  the  consti- 
tution were  intended  to  apply  from  the 
moment  of  annexation;  but  we  place  our 
decision  of  this  case  upon  the  ground  that 
the  two  rights  alleged  to  be  violated  in 
this  case  (right  to  trial  by  jury  and  pre- 
sentment by  grand  jury)  are  not  funda- 
mental in  their  nature,  but  concern  merely 
a  method  of  procedure  which  sixty  years 
of  practice  had  shown  to  be  suited  to  the 
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habitants  thereof  are  entitled  to  the  guaranties  of  the  fifth,  sixth  and  seventh 
amendments  independently  of  any  statute  extending  the  benefit  of  those  amend- 
ments to  the  inhabitants  of  such  territories  ;  and  where  such  statute  exists  it  is 
merely  declaratory  of  an  independently  existing  result.^  ' 

conditions  of  the  islands,  and  well  calcu- 
lated to  conserve  the  rights  of  their  citi- 
zens   to    their    lives,    their     property      and 

their  well  being."     Dorr  v.  United  States, 

195  U.   S.   138,  144,  49  L.   Ed.   128. 

It  was  held  by  Justices  White  and  Mc- 

Kenna  concurring:  "That  as  a  conse- 
quence of  the  relation  which  the  Hawaiian 

Islands    occupied     towards      the      United 

States,    growing   out   of   the    resolution    of 

annexation,    the    provisions    of    the     Fifth 

and  Sixth  Amendments  of  the  constitu- 
tion   concerning    grand    and     petit      juries 

were  not  applicable  to  that  territory,  be- 
cause,  whilst   the    efifect   of   the   resolution 

of   annexation   was   to   acquire   the   islands 

and    subject    them    to    the    sovereignty    of 

the    United    States,    neither    the    terms    of 

the    resolution     nor    the     situation    which 

arose    from    it    served    to    incorporate    the 

Hawaiian    Islands   into  the   United   States 

and   make   them   an   integral   part  thereof. 

In  other  words,  in  my  opinion,  the  case  is 

controlled    by   the    decision    in   Downes   v. 

Bidwell,    182   U.    S.    244,    45    L.    Ed.    1088." 

Hawaii  7-.  Mankichi,  190  U.  S.  197,  218,  47 

L.   Ed.   1016. 

5.    Inhabitants  of  incorporated  territory 

entitled    to    protection   of   fifth,   sixth    and 

seventh        amendments. — Rassmussen       v. 

United  States,  197  U.  S.  516.  526.  49  L.  Ed. 

862,     reaffirmed      in      Gurvich      v.     United 

States,  198  U,   S.  581,   49  L.   Ed.   1172.  _ 
In   the   case    of   Rassmussen    v.    United 

States,  197  U.  S.  516,  525,  49  L.  Ed.  862. 
the  contention  was  made  that  even  though 
Alaska    was    incorporated    into    the  United 

States,  that  it  was  an  unorganized  terri- 
tory, and  that,  therefore,  the  provisions  of 
the  sixth  amendment  were  not  controll- 
ing on  congress  when  legislating  for 
Alaska.  Replying  to  this  contention,  it 
was  said  by  Mr.  Justice  White,  delivering 
the  opinion  of  the  court,  that  the  un- 
soundness of  the  proposition  was  con- 
clusively established  by  a  long  line  of  de- 
cisions; that  the  sixth  amendment  was  of 
its  own  force  operative  within  the  terri- 
tory of  Alaska  regardless  of  whether  there 
had  been  any  legislation  of  congress  ex- 
tending the  constitution  and  laws  of  the 
United  States  to  that  territory.  Citing 
Webster  v.  Reid,  11  How.  437,  13  L.  Ed. 
761;  Revnolds  v.  United  States.  98  U.  S. 
145,  25  L.  Ed.  244;  Callan  v.  Wilson.  127 
U.  S.  540,  32  L.  Ed.  223;  American  Pub- 
lishing Co.  V.  Eisher,  166  U.  S.  464.  41 
L.  Ed.  1079;  Springville  V.  Thomas.  166 
U.  S.  707,  41  L.  Ed.  1172;  Thompson  v. 
Utah.  170  U.  S.  343,  42  L.  Ed.  1061;  Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1.  43 
L.  Ed.  873:  Black  v.  Jackson,  177  U.  S. 
349.   44   L.    Ed.   801. 

In    speaking    upon    this    point,    and    re- 
ferring to  the  cases  cited,  it  was  said  by 


Mr.  Justice  White,  in  substance  that 
while  the  premise  as  to  the  existence  of 
legislation  declaring  the  extension  of  the 
constitution  to  the  territories,  with  which 
the  cases  cited  were  respectively  con- 
cerned, was  well  founded,  that  the  con- 
clusion drawn  from  that  fact  was  not 
justified;  that  the  clear  result  of  those 
cases  is  to  establish  the  proposition  that 
where  territory  is  a  part  of  the  United 
States,  the  inhabitants  thereof  are  en- 
titled to  the  guarantees  of  the  fifth,  sixth 
and  seventh  amendments,  irrespective  of 
the  act  or  acts  of  congress  purporting  to 
extend  the  constitution  to  the  territories, 
and  that  such  acts  are  merely  declara- 
tory of  a  result  which  existed  independ- 
ently by  the  inherent  operation  of  the 
constitution,  notwithstanding  that  in 
some  of  the  decisions  both  the  application 
of  the  constitution  and  the  statutory  pro- 
visions declaring  its  application  were  re- 
ferred to.  Rassmussen  v.  United  States 
197  U.  S.  516,  526.  49  L.  Ed.  862. 

As  expressly  illustrating  the  doctrine, 
the  court  cites  Springville  v.  Thomas,  166 
U.  S.  707,  41  L.  Ed.  1172;  Thompson  v. 
Utah,  170  U.  S.  343.  42  L.  Ed.  1061 ;  Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1,  43 
L.  Ed.  873;  Black  v.  Jackson,  177  U.  S 
349,  44  L.   Ed.  801. 

Jury  trial  secured  by  seventh  amend- 
ment.— The  seventh  amendment  secures 
a  jury  trial  in  the  territorial  courts,  and 
an  act  of  congress  cannot  change,  nor 
impart  to  a  territorial  legislature  the 
power  to  change,  the  constitutional  rule. 
Webster  v.  Reid.  11  How.  437,  460,  13  L. 
Ed.  761;  American  Publishing  Co.  v. 
Fisher,  166  U.  S.  464,  468,  41  L.  Ed.  1079; 
Springville  v.  Thomas,  166  U.  S.  707,  41 
L.  Ed.  1172;  Thompson  v.  Utah,  170  U. 
S.  343.  346,  42  L.  Ed.  1061;  Capital  Trac- 
tion Co.  V.  Hof,  174  U.  S.  1,  43  L.  Ed. 
873;  Black  v.  Jackson.  177  U.  S.  349,  44 
L.    Ed.    801. 

In  Springville  v.  Thomas,  166  U.  S.  707, 
708,  41  L.  Ed.  1172,  it  was  held  that  the 
seventh  amendment  secured  unanimity  in 
finding  a  verdict  as  an  essential  feature 
of  trial  by  jury  in  common  law  cases,  and 
that  an  act  of  congress  could  not  impart 
the  power  to  change  the  constitutional 
rule  in  the  territories,  and  could  not  be 
treated  as  attempting  to  do  so. 

In  Capital  Traction  Co.  v.  Hof.  174  U. 
S.  1.  43  L.  Ed.  873,  it  was  said:  "It  is  be- 
yond doubt  *  *  *  tj-iat  the  provisions 
of  the  constitution  of  the  United  States 
securing  the  right  of  trial  by  jury,  whether 
in  civil  or  criminal  cases,  are  applicable 
to  the  District  of  Columbia,"  no  reference 
whatever  being  made  to  the  statute  of  Feb- 
ruary 21,  1871,  extending  the  provisions  of 
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Congress  May  Extend  the  Constitution  to  the  Territories. — But  while 
not  all  the  provisions  of  the  constitution  are  of  their  own  force  operative  within 
the  territories,  congress  may,  by  statute,  extend  it  to  the  territories.^  And  where 
the  constitution  has  been  once  formally  extended  by  congress  to  territories, 
neither  congress  nor  the  territorial  legislature  can  enact  laws  inconsistent  there- 
with."7 

Same — Extent  to  Which  Constitution  and  Laws  Made  Operative. — The 
extent  to  which  the  constitution  and  laws  of  the  United  States  are  operative 
within  any  territory  to  which  they  have  been  extended  by  act  of  congress,  and 
m  which  they  were  not  previously  operative,  is  purely  a  question  of  construction. 
Such  statutes  are  to  receive  a  sensible  construction,  having  regard  to  the  effects 
and  consequences  of  the  law,  and  giving  effect  to  the  intent  rather  than  to  the 
strict  letter   of  the  law.^ 


the  constitution  to  the  District  of  Co- 
lumbia. 

Protection  to  persons  accused  of  crime, 
— "It  is  equally  beyond  question  that  the 
provisions  of  the  national  constitution  re- 
lating to  trials  by  jury  for  crimes  and 
to  criminal  prosecutions  apply  to  the 
territories  of  the  United  States."  Thomp- 
son V.  Utah,  170.  U.  S.  343,  347,  42  L.  Ed. 
1061;  Capital  Traction  Co.  v.  Hof.  174 
U.    S.   1,   43    L.    Ed.    873. 

The  sixth  amendment  of  the  constitu- 
tion is  applicable  to  Alaska  and  is  con- 
trolling upon  congress  in  legislating  for 
Alaska,  even  though  it  is  an  unorganized 
territory  and  even  though  there  is  no 
statute  extending  the  constitution  to  the 
territory  of  Alaska.  Rassmussen  v. 
United 'States,  197  U.  S.  516.  528,  49  L. 
Ed.  862,  reafifirmed  in  Gurvich  v.  United 
States,   198    U.    S.    581,    49   L.    Ed.    1172. 

It  follows  from  this  that  §  171  of  the 
Code  for  Alaska  adopted  by  congress  (31 
Stat.  321,  359)  depriving  persons  accused  of 
a  misdemeanor  in  Alaska  of  a  right  to 
trial  by  a  common  law  jury  was  repug- 
nant to  the  constitution  and  void.  Rass- 
mussen V.  United  States,  197  U.  S.  516, 
528.  49  L.  Ed.  862,  reaffirmed  in  Gurvich  v. 
United  States,  198  U.  S.  581,  49  L.  Ed. 
1172. 

Ex  post  facto  clause  applicable  to 
territories. — In  Thompson  v.  Utah.  170  U. 
S.  343,  42  L.  Ed.  1061.  the  ex  post  facto 
clause  of  the  constitution  was  held  to  ap- 
ply to  the  case  of  one  charged  with  crime 
committed  in  the  territory,  and  it  was  held 
to  invalidate  a  statute,  enacted  after  the 
territory  became  a  state,  providing  for 
trial  by  jurj'  of  only  eight   persons. 

6.  Congress  may  extend  the  constitu- 
tion to  the  territories. — Webster  v.  Reid, 
11  How.  437,  13  E.  Ed.  761;  American 
Publishing  Co.  v.  Fisher.  166  U.  S.  464.  41 
L.  Ed.  1079;  Downes  v.  Bidwell,  182  U.  S. 
244.  270,  271,  45  L.  Ed.  1088;  Hawaii  v. 
Mankichi,  190  U.  S.  197,  217,  47  L.  Ed. 
1016;  Dorr  v.  United  States,  195  U.  S. 
138,  145,  49  L.  Ed.  128;  Kepner  v.  United 
States.  195  U.  S.  TOO.  49  L.  Ed.  114;  Serra 
V.  Mortiga,  204  U.  S.  470,  474.  51  L.  Ed. 
571. 

7.  Extension  of  constitution  to  terri- 
tories    irrevocable. — Downes     v.     Bidwell, 


182  U.  S.  244,  270,  45  L.  Ed.  1088,  reaf- 
firmed in  Czarnikow  v.  bidwell,  191  U.  S. 
559,  48  L.  Ed.  302;  Warner  v.  Stranahan, 
191  U.   S.   560.  48  L.   Ed.  302. 

8.  Extent  to  which  constitution  and 
laws  made  operative;  construction  of  stat- 
utes.—Hawaii  V.  Mankichi.  190  U.  S.  197, 
211,  213,  47   L.   Ed.   1016. 

Thus  in  the  case  of  Hawaii  v.  Mankichi, 
190  U.  S.  197,  47  L.  Ed.  1016,  the  joint 
resolution  adopted  by  congress  July  7, 
1898,  30  Stat.  750.  annexing  the  Hawaiian 
Islands  to  the  United  States,  provided 
that:  "The  municipal  legislation  of  the 
Hawaiian  Islands,  not  enacted  for  the  ful- 
fillment of  the  treaties  so  extinguished, 
and  not  inconsistent  with  this  joint  reso- 
lution, nor  contrary  to  the  constitution  of 
the  United  States,  nor  any  existing  treaty 
of  the  United  States,  shall  remain  in  force 
until  the  congress  of  the  United  States 
shall  otherwise  determine."  It  was  held 
that  where  the  immediate  application  of 
the  constitution  required  no  new  legisla- 
tion tc  take  the  place  of  that  which  was 
inconsistent  therewith,  it  might  be  held  to 
have  become  immediately  operative  under 
the  terms  of  this  resolution,  but  that  such 
would  not  be  the  case  if  the  striking 
down  of  existing  legislation,  before  other 
legislation  could  be  enacted  in  lieu 
thereof,  would  involve  inconvenient  and 
disastrous  consequences.  Accordingly, 
the  court  was  of  the  opinion  that  it  was 
not  the  intent  nor  the  effect  of  this  resolu- 
tion to  abolish  the  system  of  criminal  pro- 
cedure theretofore  in  force  upon  the  is- 
lands, and  to  substitute  immediately  and 
without  new  legislation  the  common  law 
proceedings  by  grand  and  petit  juries, 
guaranteed  by  constitutional  provisions 
which  had  been  held  applicable  to  the  or- 
ganized territories;  that  it  was  not  the  in- 
tention of  congress  to  incorporate  these 
islands  into  the  United  Scates  without 
further  legislation,  and  that  the  inhabi- 
tants thereof  could  not  claim  the  benefit  of 
the  constitutional  guaranties  of  indict- 
ment by  a  grand  jury  and  trial  by  a  petit 
jury  urftil  there  had  been  some  new  legis- 
lation superseding  the  existing  criminal 
procedure.  But  municipal  statutes  of 
Hawaii,  allowing  a  conviction  of  treason 
on  circumstantial  evidence,  or  on  the  tes- 
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(dddd)  Pozuers  of  Territorial  Govcnnincnts. — In  organizing  a  territorial  gov- 
ernment, congress  cannot  confer  upon  it  powers  exceeding  those  wliich  cono-ress 
itself,  by  the  "constitution,  is  autliorized  to  exercise  over  citizens  of  the  United 
States  in  respect  to  their  rights  of  person  or  property.^. 

Defined  and  Limited  by  Organic  Act. — The  powers  of  a  territorial  govern- 
ment depend  upon  the  act  of  congress  organizing  the  territory,  such  act  beino- 
the  fundamental  law  of  the  territory,  and  as  such  binding  upon  the  territorial 
authorities. 1*^  The  power  of  congress  reserved  in  the  organic  acts  of  the  ter- 
ritories to  annul  the  acts  of  their  legislatures  is  not  to  be  construed  as  authorizino- 
the  territorial  legislatures,  in  the  absence  of  any  action  by  congress,  to  pass  laws 
in  conflict    with   the   act   of  congress   under   which   they   were   created. ^^ 

Where  No  Restriction. — Unless  restricted  by  the  territorial  act,  the  powers 
of  a  territorial  legislature  extend  to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  constitution  and  laws  of  the  United  States. ^2     This  is  gg^. 


timony  of  one  witness,  depriving  a  person 
of  liberty  by  the  will  of  the  legislature 
and  without  process,  or  confiscating  pri- 
vate property  for  public  use  without  com- 
pensation would  not  remain  in  force  after 
annexation  of  the  territory  to  the  United 
States,  which  was  conditioned  upon  the 
extinction  of  all  legislation  contrary  to 
the  constitution.  Indeed,  most,  if  not  at 
all,  the  privileges  and  immunities  con- 
tained in  the  bill  of  rights  of  the  constitu- 
tion were  intended  to  apply  from  the  mo- 
ment of  annexation;  the  decision  of  this 
case  is  placed  upon  the  ground  that  the 
two  rights  alleged  to  have  been  violated 
are  not  fundamental  in  their  nature, 
but  concern  merely  a  method  of  proced- 
ure which  sixty  years  of  practice  had 
shown  to  be  suited  to  the  conditions  of 
the  islands,  and  well  calculated  to  con- 
serve the  rights  of  their  citizens  to  their 
lives,  their  property  and  their  well-being. 
Hawaii  v.  Mankichi,  190  U.  S.  197,  217,  47 
L.   Ed.   1016. 

"It  is  settled  that  by  virtue  of  the  bill 
of  rights  enacted  by  congress  for  the  Phil- 
ippine Islands,  32  Stat.  691.  692,  that  guar- 
antees equivalent  to  the  due  process  and 
equal  protection  of  the  law  clauses  of  the 
fourteenth  amendment,  the  twice  in  jeop- 
ardy clause  of  the  fifth  amendment,  and 
the  substantial  guarantees  of  the  sixth 
amendment,  exclusive  of  the  right  to  trial 
i>y  jwy-  were  extended  to  the  Philippine 
Islands.  It  is  further  settled  that  the 
guarantees  which  congress  has  extended 
to  the  Philippine  Islands  are  to  be  inter- 
preted as  meaning  what  the  like  provi- 
sions meant  at  the  time  when  congress 
made  them  applicable  to  the  Philippine 
Islands.  Kepner  v.  United  States,  19.5  U. 
S.  100,  49  L.  Ed.  114."  Serra  v.  Mortiga, 
204  U.  S.  470,  474,  51  L.  Ed.  571. 

The  president,  in  his  instructions  to  the 
Philippine  commission,  while  impressing 
the  necessity  of  carrying  into  the  new 
government  the  guarantees  of  the  bill  of 
rights  securing  those  safeguards  to  life 
and  liberty  which  are  deemed  essential  to 
our  government,  was  careful  to  reserve 
the  right  to  trial  by  jury,  which  was 
doubtless  due  to  the  fact  that  the  civilized 


portion  of  the  islands  had  a  system  of 
jurisprudence  founded  upon  the  civil  law, 
and  the  uncivilized  parts  of  the  archipel- 
ago were  wholly  unfitted  to  exercise  the 
right  of  trial  by  jury.  Dorr  v.  United 
States.  195  U.  S.  138,  145,  49  L.  Ed.  128; 
Kepner  v.  United  States,  195  U.  S.  100, 
49  L.  Ed.  114. 

9.  Powers  of  territorial  government. — 
Scott  V.  Sandford,  19  How.  393,  395,  15  L. 
Ed.  691;  Murphy  v.  Ramsey,  114  U.  S.  15, 
44,  29  L.  Ed.  49.  See,  also,  ante.  "Limita- 
tions upon  the  Power  of  Congress;  Oper- 
ation of  the  Constitution  within  the  Ter- 
ritories," VI.  D,  2,  c.  (3).  (c),  (cc),  (bbb), 
(cccc),    (bbbbb). 

10.  Powers  of  a  territorial  government 
defined  and  limited  by  its  organic  act. — . 
National  Bank  .'.  Yankton  County,  101  U. 
S.  129,  25  L.  Ed.  1046;  Walker  v.  New 
Mexico,  etc.,  R.  Co.,  165  U.  S.  593,  604,  41 
L.  Ed.  837;  American  Pub.  Co.  v.  Fisher, 
166  U.   S.   464,  41   L.  Ed.  1079. 

A  territorial  legislature  cannot  dispense 
with  a  jury  trial  where  congress  has  de- 
clared that  the  constitution  and  statutory 
provisions  requiring  a  jury  trial  shall  be 
in  force  in  the  territory.  American  Pub. 
Co.  V.  Fisher,  166  U.  S.  464,  41  L.  Ed.  1079. 
See,  also,  ante,  "Limitation  upon  the 
Power  of  Congress;  Operation  of  the  Con- 
stitution within  the  Territories,"  VI.  D,  2. 
c,  (3),   fc),  (cc),   Cbbb),  (cccc),   (bbbbb). 

11.  Reserved  pov/er  to  control  terri- 
torial government  not  construed  as  an  en- 
abling clause. — Clayton  v.  Utah,  132  U.  S. 
632.  642,  33  L.  Ed.  455;  Jack  v.  Utah.  132 
U.  S.  643,  33  L.  Ed.  459. 

12.  Powers  of  territorial  government 
where  no  restrictions  imposed. — Ferris  v. 
Higley,  20  Wall.  375,  380,  22  L.  Ed.  383; 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
7  L.  Ed.  243;  Maynard  v.  Hill,  125  U.  S. 
190,  204,  31  L.  Ed.  654;  Davis  v.  Beason, 
133  U.  S.  333.  347,  33  L-  Ed.  637;  Clough 
V.  Curtis,  134  U.  S'.  361,  368,  33  L.  Ed.  945; 
Cope  V.  Cope,  137  U.  S.  682,  34  L.  Ed.  832; 
Walker  v.  New  Mexico,  etc.,  R.  Co.,  165 
U.  S.  593,  604,  41  L.  Ed.  837. 

The  power  of  the  territorial  legislature 
of  Florida  extends  to  all  rightful  objects 
of   legislation;    subject    to    the    restriction. 


122 


CONSTITUTIONAL  LAW. 


erally  provided  in  the  organic  act.^^  Except  as  restrained  by  the  federal  con- 
stitution and  the  creating  act  of  congress,  therefore,  the  powers  of  a  territorial 
legislature  are  as  plenary  as  those  of  a  state  legislature.^'* 

Rightful  Subjects  of  Legislation — How  Determined. — What  were  "right- 
ful subjects  of  legislation"  when  the  acts  organizing  the  territories  were  passed, 
is  not  to  be  settled  by  reference  to  the  distinctions  usually  made  between  legis- 
lative acts  and  such  as  are  judicial  or  administrative  in  their  character,  but  by 
an  examination  of  the  subjects  upon  which  legislatures  had  been  in  the  practice 
of  acting  with  the  consent  and  approval  of  the  people  they  represented.  Long 
acquiescence  in  repeated  acts  of  legislation  on  particular  matters  is  evidence  that 
those  matters  have  been  generally  considered  by  the  people  as  properly  within 
legislative  control.  Such  acts  are  not  to  be  set  aside  or  treated  as  invalid,  because 
upon  a  careful  consideration  of  their  character  doubts  may  arise  as  to  the  com- 
petency of  the  legislature  to  pass  them.  Rights  acquired  or  obligations  incurred 
under  such  legislation  are  not  to  be  impaired  because  of  subsequent  differences 
of  opinion  as  to  the  department  of  the  government  to  which  the  acts  are  properly 
assignable.*^ 

The  words  "not  inconsistent  with  the  constitution  and  laws  of  the 
United  States,"  in  the  acts  extending  the  powers  of  the  territorial  legislatures 
to  all  "rightful  subjects  of  legislation"  merely  formulate  a  limitation  which  exists 
without  express  declaration  to  that  effect.*^ 

Rightful  Subjects  of  Legislation — Illustrations. — The  right  to  legislate 
upon  all  rightful  subjects  of  legislation  includes  the  right  fo  grant  charters  of  in- 
corporation,*'^ to  endow  institutions  of  learning,*^  to  regulate  the  distribution  and 
right  of  succession  to  the  estates  of  deceased  persons  and  provide  for  inheritance 
by  illegitimate  children,*^  to  grant  legislative  divorces,  and  to  numerous  other 
subjects.2o 


that  their  laws  shall  not  be  "inconsistent 
with  the  laws  and  constitution  of  the 
United  States."  American  Tns.  Co.  v. 
Canter,  1  Pet.  511,  7  L.  Ed.  243. 

"The  legislature  of  a  territory  has  all 
legislative  power  except  as  limited  by  the 
constitution,  the  organic  act,  and  the  acts 
of  congress;  and  its  adoption  of  thecorn- 
mon  'law  rule  of  practice  and  decision  is 
binding  on  this  court."  Walker  v.  New 
Mexico,  etc.,  R.  Co.,  165  U.  S.  593,  604,  41 
L.  Ed.  837. 

13.  Same. — Miners'  Bank  v.  Iowa,  12 
How.  1,  3.  13  L.  Ed.  867;  Ferris  v.  Higley, 
20  Wall.  375.  22  L.  Ed.  383. 

Act  not  construed  as  restrictive. — "The 
statute  of  congress  of  March  22,  1882, 
amending  a  previous  section  of  the  Re- 
vised Statutes  in  reference  to  bigamy,  de- 
clares 'that  no  polygamist,  bigamist,  or 
any  person  cohabiting  with  more  that  one 
woman,  and  no  woman  cohabiting  with 
any  of  the  persons  described  as  aforesaid 
in  this  section,  in  any  territory  or  other 
place  over  which  the  United  States  have 
exclusive  jurisdiction,  shall  be  entitled  to 
vote  at  any  election  held  in  any  such  ter- 
ritory, or  other  place,  or  be  eligible  for 
election  or  appointment  to  or  be  entitled 
to  hold  any  office  or  place  of  public  trust, 
honor,  or  emolument  in,  under,  or  for  any 
such  territory  or  place,  or  under  the 
United  States.'  2«2  Stat.  31,  c.  47,  §  8. 
This  is  a  general  law  applicable  to  all  ter- 
ritories, and  other  places  under  the  ex- 
clusive jurisdiction   of  the   United   States. 


It  does  not  purport  to  restrict  the  legis- 
lation of  the  territories  over  kindred  of- 
fenses or  over  the  means  of  their  ascer- 
tainment and  prevention."  Davis  v.  Bea- 
son.  133  U.  S.   333,  347.  33   L.   Ed.  637. 

14.  Same.— Maynard  v.  Hill,  125  U.  S. 
190,  204,  31  L.  Ed.  654;  Cope  v.  Cope,  137 
U.  S.  682.  34  E.  Ed.  832;  Walker  v.  New 
Mexico,  etc.,  R.  Co.,  165  U.  S.  593,  604,  41 
L.  Ed.  837. 

15.  Rightful  subjects  of  legislation;  how 
determined.— Maynard  v.  Hill,  125  U.  S. 
190,  204,  31   L.   Ed.   654. 

This  principle  applies  with  special  force 
when  the  validity  of  acts  dissolving  the 
bonds  of  matrimony  is  assailed,  since  the 
legitimacy  of  children,  the  peace  of  fami- 
lies, and  the  settlement  of  estates,  depends 
upon  such  legislation  being  sustained. 
Maynard  v.  Hill.  125  U.  S.  190,  204,  31  L. 
Ed.  654. 

16.  Operation  of  words,  "not  inconsist- 
ent with  the  constitution  and  laws  of  the 
United  States."— Maynard  v.  Hill,  125  U. 
S.  100.  204,  31  L.  Ed.  654. 

17.  Rightful  subjects  of  legislation; 
charters  of  incorporation. — Miners'  Bank 
V.  Iowa,   12   How.  1,  13  L.   Ed.  867. 

18.  Same;  endowment  of  institutions  of 
learning. — Trustees  v.  Board  of  Indiana,  14 
How.  268,  273,  14  L.Ed.  416. 

19.  Same;  succession  of  estates. — Cope 
V.   Cope,  137  U.   S.  682.  34  L.   Ed.  832. 

20.  Same;  legislative  divorces. — May- 
nard V.  Hill,  125  U.  S.  190,  31  L.  Ed.  654. 

Jurisdiction   of  courts. — "Of   the   power 
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(eeee)  Control  of  Territorial  Government  by  Congr ess. —Snh]Qct  to  the  limi- 
tations expressly  or  by  implication  imposed  by  the  constitution,  congress  has  full 
and  complete  authority  over  a  territory,  and  may  directly  legislate  for  the  o-overn- 
ernment  thereof.  It  may  declare  a  valid  enactment  of  the  territorial  leo-Tslature 
void  or  a  void  enactment  valid,  although  it  reserved  in  the  organic  act  "no  such 
power.2i  Congress  may  not  only  abrogate  laws  of  the  territorial  legislatures 
but  it  may  itself  legislate  directly  for  the  local  government.  It  may  make  a  void 
act  of  the  territorial  legislature  valid,  and  a  valid  act  void.  In  other  words,  it 
has  full  and  complete  legislative  authority  over  the  people  of  the  territories  and 
all  the  departments  of  the  territorial  governments.  It  may  do  for  the  territories 
what  the  people,  under  the  constitution  of  the  United  States,  may  do  for  the 
states.22 

Power  in  congress  to  amend  the  acts  of  a  territorial  legislature  is 

an  incident  of  sovereignty  and  continues  until  granted  away.     An  express  reser- 
vation  of   such   right    is   not   necessary. ^3 


of  the  legislature  of  Idaho  to  confer  origi- 
nal jurisdiction  upon  the  supreme  court 
of  the  territory  in  such  cases  there  can 
be  no  doubt.  Its  power  extends  to  all 
rightful  subjects  of  legislation  not  in- 
consistent with  the  constitution  and  laws 
of  the  United  States.  Rev.  Stat.,  §  1S51." 
Clough  V.  Curtis,  134  U.  S.  361,  368,  33  L. 
Ed.  945. 

The  organic  act  organizing  the  territory 
of  Utah,  in  defining  the  power  of  the  ter- 
ritorial legislature,  declared  that  "it  shall 
extend  to  all  rightful  subjects  of  legisla- 
tion consistent  with  the  constitution  of 
the  United  States,  and  with  this  act." 
Held,  that  an  act  deiining  the  jurisdiction 
of  a  probate  court,  or  of  any  court,  was 
fairly  included  within  the  general  meaning 
of  the  phrase  "rightful  subject  of  legis- 
lation." Ferris  v.  Higley,  20  Wall.  375, 
380.  22  L.  Ed.  383. 

Claims  against  municipal  corporations. 
— A  territorial  act  making  provision  for 
the  investigation  and  payment  of  claims 
against  mttnicipal  corporations  which 
have  no  legal  obligations,  but  which  rest 
upon  strong  equitable  and  moral  consider- 
ations, is  an  act  relating  to  a  proper  sub- 
ject of  legislation.  Guthrie  Nat.  Bank  v. 
Guthrie,  173  U.  S.  528.  535,  43  L.   Ed.  796. 

21.  Congressional  control  of  territorial 
governments. — Reynolds  v.  United  States. 
98  U.  S.  145,  25  L.  Ed.  244;  National  Bank 
V.  Yankton  County.  101  U.  S.  129,  133,  25 
L.  Ed.  1046;  Murphy  v.  Ramsey,  114  U. 
S.  15,  44,  29  L.  Ed.  49;  Clayton  v.  Utah, 
132  U.  S.  632,  642.  33  L.  Ed.  455;  Jack  v. 
Utah.  132  U.  S.  643,  33  L.  Ed.  459;  Mor- 
mon Church  V.  United  States,  136  U.  S.  1, 
43,  34  E.  Ed.  481;  Utter  v.  Franklin,  173 
U.  S.  416,  423,  43  L.  Ed.  498;  Downes  v. 
Bidwell,  182  U.  S.  244,  289.  290,  45  L.  Ed. 
1088.  per  Justices  White,  Shiras  and  Mc- 
Kenna. 

22.  Same. — Reynolds  v.  United  States, 
98  U.  S.  145,  25  L.  Ed.  244;  National  Bank 
V.  Yankton  County,  101  U.  S.  129,  133,  25 
L.  Ed.  1046;  Murphy  v.  Ramsey.  114  U. 
S.  15.  44.  29  L.  Ed.  49;  Mormon  Church  v. 
United  States.  136  U.  S.  1,  43.  34  L.  Ed. 
481;  Utter  v.  Franklin,  172  U.   S.  416,  423, 


43  L.  Ed.  498;  Downes  v.  Bidwell,  182  U  S 
244,  289,  290,  45  L.  Ed.  1088,  per  Justices 
White.  Shiras  and  McKenna. 

Congress    has    power    to    change    local 

territorial  governments  at  its  discretion . 

Downes  v.  Bidwell.  182  U.  S.  244,  289,  290, 
45  L.  Ed.  1088,  per  Justices  White,  Shiras 
and  McKenna. 

Ratification  of  unauthorized  acts. — That 
which  congress  could  have  originally  au- 
thorized a  territorial  legislature  or  munic- 
ipal corporation  to  do,  it  may  subse- 
quently confirm  and  ratify  when  it  has 
been  done  without  previous  authorization. 
American  Ins.  Co.  v.  Canter,  1  Pet.  511,  7 
L.  Ed.  243;  National  Bank  v.  Yankton 
County,  101  U.  S.  129.  25  L.  Ed.  1046; 
Utter  V.  Franklin,  172  U.  S.  416  423  43 
L.    Ed.   498. 

23.  Power  of  congress  to  amend  terri- 
torial legislation. — National  Bank  r. 
Yankton  County,  101  U.  S.  129,  131,  25 
L.  Ed.  1046;  Mormon  Church  v.  United 
States,  136  U.  S.  1,  43,  34  L.  Ed.  481. 

May  prescribe  qualifications  of  electors. 
—Thus,  in  the  exercise  of  its  right  to  leg- 
islate independently  for  the  territories,  "it 
may  prescribe  the  qualifications  of  voters 
and  exclude  polygamists  from  the  fran- 
chise. Murphy  v.  Ramsey,  114  U.  S.  15, 
44.  29  L.   Ed.  49. 

Validation  of  bonds. — Under  the  stat- 
utes of  congress  (12  Stat.  239  and  15  Stat. 
300)  the  _  legislative  assembly  of  Dakota 
meets  biennially  and  no  one  session 
thereof  can  exceed  forty  days.  That  as- 
sembly met  December  5,  1870,  and  after 
continuing  in  session  every  day.  Sundays 
excepted,  until  January  13,  1871,  adjourned 
without  day.  The  acting  governor  con- 
vened it  April  5.  1871,  when,  after  organ- 
izing, it  passed,  among  other  laws,  one  en- 
titled "An  act  to  enable  organized  counties 
and  townships  to  vote  aid  to  any  railroad, 
and  to  provide  for  payment  of  the  same." 
In  strict  conformity  to  its  nrovisions,  the 
electors  of  a  county  voted  to  donate  a 
specific  sum  to  a  certain  railroad  com- 
pany. Congress,  by  an  act  approved  May 
27,  1872,  disapproved  and  annulled  said 
territorial  act,  but  provided  that  the  vote 
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Power  Generally  Reserved  in  Organic  Act. — "The  supreme  power  of  con- 
gress over  the  territories  and  over  the  acts -of  the  territorial  legislatures  estab- 
lished therein,  is  generally  expressly  reserved  in  the  organic  acts  establishing 
governments  in  said  territory."-^ 

Control  of  Congress  Exclusive. — The  control  of  these  territorial  govern- 
ments properly  appertains  to  that  branch  of  the  government  which  creates  them 
and  which  can  change  or  modify  them  to  meet  its  views  of  public  policy,  namely, 
the  congress  of  the  United  States.  It  does  not  rest  with  the  federal  supreme 
court. -^ 

Vitality  of  Legislation  Not  Dependent  upon  Approval  of  Congress. — 
But  while  the  acts  of  the  territorial  legislatures  are  at  all  times  subject  to  the 
control  of  congress,  and  may  be  modified  or  superseded  at  its  pleasure,  they  are 
not  dependent  for  their  vitality  upon  the  approval  of  congress ;  on  the  other  hand, 
if  not  inconsistent  with  the  constitution  and  laws  of  the  United  States,  they  are 
valid  and  operative  from  the  date  of  their  enactment  and  stand  until  disapproved 
by  congress. 26 

(d)  Effect  of  Constitution  upon  Ordinances  of  the  Old  Confederation. — Ordi- 
nance of  1978  Superseded  by  the  Constitution. — The  ordinance  of  1787  for 
the  government  of  the  Northwest  Territory  was  superseded  by  the  adpotion  of 
the  constitution  of  the  United  States,  which  placed  all  the  states  of  the  Union 
upon  a  perfect  equality,  which  equality  could  not  exist  if  the  ordinance  continued 
to  be  in  force  after  the  adoption  of  the  constitution.  Such  of  the  provisions  of 
the  ordinance  as  are  yet  in  force  in  any  territory  owe  their  validity  to  acts  of 
congress  passed  under  the  present  constitution,  and  so  much  of  it  as  is  in  force 
in  any  state  is  owing  to  the  constitution  and  laws  of  that  state  having  adopted 
any  of  the  provisions  thereof.-" 

Ordinance  of  1787  Re-Enacted. — The  new  government,  however,  took  the 
Northwest  territory  which  had  been  ceded  by  Virginia  to  the  government  under 
the  articles  of  confederation,  as  it  found  it,  and  in  the  condition  in  which  it  was 
transferred,  and  did  not  attempt  to  undo  anything  that  had  been  done.  Among 
the  earliest  laws  passed  by  the  congress  under  the  constitution  was  one  reviving 
the  ordinance  of  1787,  which  had  become  inoperative  and  a  nullity  upon  the 
adoption  of  the  constitution.  They  introduced  no  new  form  or  principle  for 
the  government  of  said  territory,  but  recited  in  the  preamble  of  the  act  that  it 
was  passed  in  order  that  the  ordinance  of  1787  might  continue  to  have  full  effect, 

of    aid    for    the    construction    of    the    main  Ed.   867;   Freeborn  v.   Smith,  2   Wall.   160, 

stem   of  the   road   of   the   company   should  16.3,  17  L.  Ed.  922. 

'not    be    impaired,    and    that    the    company  26.  Validity  of  acts  not  dependent  upon 

was    a    valid    corporation.      The    company  approval    of    congress — ^Miners'    Bank    z\ 

complied    with    the    requirements    of    con-  Iowa,  12  How.  l.  7,  13  L.  Ed.  867;  Clinton 

gress   by   giving   for   the   aid   so   voted   an  v.    Englebrecht.    13    Wall.    434,    20    L.    Ed. 

equal  amount  of  stock  to  the  county,  and  659. 

the    latter    issued    its   bonds    therefor.      In  27.  Ordinance  of  1787  superseded  by  the 

an   action   brought   by  a  bona   fide   holder  constitution. — Strader  v.  Graham,  10  How. 

of  them  to  recover  certain  installments  of  82,  13  L.  Ed.  337. 

interest,    held,    that,    independently   of   the  Whatever  may  have  been   the  force  ac- 

question   of   authority  to  convene  the   ex-  corded  to  the  ordinance  in  1787  at  the  pe- 

tra  session,  or  of  the  validity  of  the  laws  riod  of  its  enactment,  its  authority  and  ef- 

enacted  thereat,  the  bonds  were  binding  on  feet  ceased  and  yielded  to  the  paramount 

the    county,   inasmuch   as   the    act   of   con-  authority  of  the  constitution  from  the  pe- 

gress  was  equivalent  to  a  direct   grant  of  riod  of   its   adoption.     After   that   time   its 

power   to   issue    them.      National    Bank   v.  operation  and  effect  within  the  territories 

Yankton  County,  101  U.   S.  129,  25  L.  Ed.  rested  solely  upon  its  adoption  and  re-en- 

1046.      Accord,   Utter   7'.    Franklin,   172    U.  actment  by  the  government  under  the  con- 

S.  416,  423,  43  L.  Ed.  498.  stitution.      (Opinion   of   Daniel,  J.)      Scott 

24.  Power  to  control  usually  expressed.  v.  Sanford,  19  How.  393,  490.  15  L.  Ed. 
—Mormon  Church  v.  United  States,  136  691;  Accord:  Pollard  v.  Hagan,  3  How. 
U.   S.  1.  44,  34  L.  Ed.  481.  212,   11    L.   Ed.   565;    Permoli  v.   First   Mu- 

25.  Control  of  congress  exclusive. —  nicipality,  3  How.  589.  li  L.  Ed.  739; 
Scott  V.  Jones,  5  How.  343.  12  L.  Ed.  181;  Strader  v.  Graham,  10  How.  82,  13  L.  Ed. 
Miners'  Bank  v.  Iowa,  12  How.  1.  7.  13  L.  337. 
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and  they  proceeded  to  make  only  those  rules  and  regulations  which  were  needful 
to  adapt  it  to  the  new  government,  into  whose  hands  the  power  had  fallen. ^s 

Congress  Bound  by  the  Compact  Relating  to  Slavery. — Congress  had  no 
power,  in  the  face  of  the  compact  between  Virginia  and  the  twelve  other  states, 
to  force  slavery  into  the  Northwest  territory,  because  it  was  bound  by  that  en- 
gagement, and  could  not  break  it.^o 

(e)  Right  to  Dispose  of  Territory. — The  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States  is  vested  in  congress  without  limitation.^o  i^  \-^2.s  the  same 
power  over  the  territory  or  public  domain  belonging  to  the  United  States  as  it 
has  over  any  other  property  belonging  to  the  United  States.^^ 

"Territory"  Equivalent  to  "Land."— The  constitution  of  the  United  States, 
art.  4,  §  3,  provides  that  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States.  The  term  territory,  as  used  here,  is  merely  descriptive  of 
one  kind  of  property  and  is  equivalent  to  the  word  land.-''^ 

Right  to  Dispose  Includes  Power  to  Lease. — The  power  to  dispose  of  and 
to  make  all  needful  rules  and  regulations  respecting  the  territory  belonging  to 
the  United  States,  includes  the  power  to  lease  as  well  as  the  power  to  sell.^^ 

(4)  To  Execute  Its  Own  Laws  and  E.xercise  Jurisdiction  over  All  Persons  and 
Places. — The  government  of  the  United  States,  within  the  scope  of  its  powers, 
operates  upon  all  persons  and  over  every  foot  of  territory  under  its  jurisdiction. 
It  legislates  for  the  whole  nation  and  is  not  embarrassed  by  state  lines.  It  has 
the  right  to  use  physical  force  in  any  part  of  the  United  States  to  compel  obedi- 
ence to  its  lawfully  enacted  laws  and  regulations  and  to  carry  into  execution 
all  the  powers  conferred  upon  it  by  the  constitution.  This  is  one  of  the  attributes 
of  federal  sovereignty,  which  sovereignty  rests  upon  the  actual  soil  and  ter- 
ritory within  the  states  and  elsewhere,  and  upon  the  individual  citizen  as  well  as 
upon  the  state  governments  and  those  assuming  to  act  under  the  authority  of 
state  laws."^ 


28.  Ordinance  cf  1787  re-enacted. — Scott 
V.  Sandford,  19  How.  393,  438,  15  L.  Ed. 
691. 

29.  Congress  bound  by  compact  relat- 
ing to  slavery. — Scott  v.  Sandford.  19 
How.  393,  523.  15   L.  Ed.  691. 

30.  Power  to  dispose  of  territory. — 
United  States  v.  Gratiot,  14  Pet.  526,  536,  10 
L.  Ed.  573.  See,  also,  ante.  "Limitations 
upon  Treaties  as  the  Supreme  Law,"  IV, 
B,  2.  d,  (2).  See,  also,  the  title  PUBLIC 
LANDS. 

31.  Same. — United  States  v.  Gratiot.  14 
Pet.  526.  536,  10  L.  Ed.  573. 

32.  "Territory"  equivalent  to  "land." — 
United  States  v.  Gratiot,  14  Pet.  526,  536, 
10   L.   Ed.   573. 

33.  iiight  cf  disposal  includes  power  to 
lease. — United  States  v.  Gratiot,  14  Pet. 
526.   537.    10    L.    Ed.    573. 

34.  To  execute  its  own  laws  and  exer- 
cise jurisdiction  over  all  persons  and 
places. — Chisholm  v.  Georgia,  2  Dall.  419, 
465,  1  L.  Ed.  440;  The  Schooner  Ex- 
change V.  McFaddon,  7  Cranch  116,  136,  3 
L.  Ed.  287;  Martin  v.  Hunter,  1  Wheat. 
304,  363.  4  L.  Ed.  97;  Cohens  v.  Virginia, 
6  Wheat.  264.  414,  5  L.  Ed.  257;  Worces- 
ter V.  Georgia,  6  Pet.  515,  571,  8  L.  Ed. 
483;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  729,  730.  9  L.  Ed.  1233;  Prigg  v. 
Pennsylvania,  16  Pet.  539,  617,  10  L.  Ed. 
1060;    Dobbins   v.   Commissioners,    16    Pet. 


435,  10  L.  Ed.  1022;  Kohl  v.  United  States. 
91  U.  S.  367,  23  L.  Ed.  449;  United 
States  V.  Cruikshank,  92  U.  S.  542,  550,  23 
L.  Ed.  588;  Pensacola  Tel.  Co.  v.  West»rn 
Union  Tel.  Co.,  96  U.  S.  1,  10,  24  L.  Ed. 
708;  Tennessee  v.  Davis,  100  U.  S.  257,  25 
L.  Ed.  648;  Ex  parte  Siebold.  100  U.  S. 
371,  394.  25  L.  Ed.  717;  Ex  parte  Clarke, 
100  U.  S.  399,  25  L.  Ed.  715;  United  States 
V.  Gale,  109  U.  S.  65,  66,  27  L.  Ed.  857; 
United  States  v.  Jones,  109  U.  S.  513,  519. 
27  L.  Ed.  1015;  Legal  Tender  Case,  110  U'. 
S.  421.  438,  28  L.  Ed.  204;  Ex  parte  Yar- 
brough,  110  U.  S.  651,  661,  28  L.  Ed.  274; 
In  re  Ayers,  123  U.  S.  443.  507,  31  L.  Ed. 
216;  In  re  Coy,  127  U.  S.  731,  752,  32  L-  Ed. 
274;  The  Chinese  Exclusion  Case,  130  U. 
S.  581.  604,  32  L.  Ed.  1068;  In  re  Neagle, 
135  U.  S.  1,  34  L.  Ed.  55;  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
656,  34  L.  Ed.  295;  Logan  v.  United  States, 
144  U.  S.  263,  295,  36  L.  Ed.  429;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
705,  37  L.  Ed.  905:  In  re  Debs,  158  U.  S. 
564,  599,  39  L.  Ed.  1092;  In  re  Quarles 
and  Butler.  158  U.  S.  532,  537,  39  L.  Ed. 
1080;  Kansas  v.  Colorado,  206  U.  S.  46, 
81,  51  L.   Ed.  956. 

"The  government  of  the  United  States 
is  one  having  jurisdiction  over  every  foot 
of  soil  within  its  territory,  and  acting  di- 
rectly upon  each  citizen;  that  while  it  is 
a    government    of    enumerated    powers,    it 


126 


CONSTITUTIONAL  LAW. 


Not  Dependent  upon  the  States  for  the  Execution  of  Its  Powers. — 

"No  trace  is  to  be  found  in  the  constitution  of  an  intention  to  create  a  dependence 
of  the  government  of  the  Union  on  those  of  the  states  for  the  execution  of  the 
great  powers  assigned  to  it.  Its  means  are  adequate  to  its  ends ;  and  on  those 
means  alone  was  it  expected  to  rely  for  the  accomplishment  of  its  ends.  To  im- 
pose on  it  the  necessity  of  resorting  to  means  which  it  cannot  control,  which  an- 
other government  may  furnish  or  withhold,  would  render  its  course  precarious, 
the  result  of  its  measures  uncertain,  and  create  a  dependence  on  other  govern- 
ments which  might  disappoint  its  most  important  designs,  and  is  incompatible 
with  the  language  of  the  constitution."^^ 


has  within  the  limits  of  those  powers  all 
the  attributes  of  sovereignty."  In  re 
Debs,  158  U.  S.  564,  599,  39  L.   Ed.  1092. 

The  federal  government  is  endowed 
with  all  the  powers  necessary  for  its  own 
preservation  and  the  accomplishment  of 
the  ends  which  its  framers  had  in  view. 
Anderson  v.  Dunn,  6  Wheat.  204,  226,  5  L. 
Ed.  242;  Dobbins  v.  Commissioners.  16 
Pet.  455,  10  L.  Ed.  1022;  Prigg  v.  Penn- 
sylvania, 16  Pet.  539.  615,  10  L.  Ed.  1060; 
United  States  v.  Marigold,  9  How.  560, 
568,  13  L.  Ed.  257;  Broderick  v.  Magraw, 
8  Wall.  639,  19  L.  Ed.  531;  Hepburn  v. 
Griswold.  8  Wall.  603,  613,  19  L.  Ed.  513; 
Legal  Tender  Cases.  12  Wall.  457,  534,  20 
L.  Ed.  287;  United  States  v.  Cruikshank, 
92  U.  S.  542,  550,  23  L.  Ed.  588. 

•'The  entire  strength  of  the  nation  may 
be  used  to  enforce  in  any  part  of  the  land 
the  full  and  free  exercise  of  all  national 
powers  and  the  security  of  all  rights  en- 
trusted by  the  constitution  to  its  care. 
The  strong  arm  of  the  national  govern- 
ment may  be  put  forth  to  brush  away  all 
obstructions  to  the  freedom  of  interstate 
commerce  or  the  transportation  of  the 
mails.  If  the  emergency  arises,  the  army 
of  the  nation,  and  all  its  militia,  are  at  the 
service  of  the  nation  to  conioel  obedience 
to  its  laws."  In  re  Debs.  ir-S  U.  S.  564, 
582.  39   L.    Ed.    1092. 

Whatever  may  be  the  necessities  or 
conclusions  of  theoretical  law  as  to  emi- 
nent domain  or  anything  else,  it  must  be 
received  as  a  postulate  of  the  constitution 
that  the  government  of  the  United  States 
is  invested  with  full  and  complete  power 
to  execute  and  carry  out  its  purposes. 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,   135    U.    S.    641.   656,   34   L-    Ed.    295. 

"It  was  the  purpose  of  the  constitution 
to  establish  a  general  government  inde- 
pendent of,  and  in  some  respects  superior 
to,  that  of  the  state  governments — one 
which  could  enforce  its  own  laws  through 
its  own  officers  and  tribunals;  and  this 
purpose  was  accomplished.  That  govern- 
ment can  create  all  the  officers  and  tribu- 
nals required  for  the  execution  of  its 
powers.  Unon  this  point  there  can  be  no 
question.  Kohl  v.  United  States,  91  U.  S. 
367,  23  L.  Ed.  449."  United  States  V. 
Jones,  109  U.  S.  513,  519,  27  L.  Ed.  1015. 

"The  government  of  the  United  States, 
within  the  scope  of  its  powers,  operates 
upon  every  foot  of  territory  under  its  ju- 


risdiction. It  legislates  for  the  whole  na- 
tion, and  is  not  embarrassed  by  state 
lines.  Its  peculiar  duty  is  to  protect  one 
part  of  the  country  from  encroachments 
by  another  upon  the  national  rights  which 
belong  to  all."  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1,  10, 
24  L.  Ed.  708. 

35.  Not  dependent  upon  the  states  for 
the  execution  of  its  powers. — Tennessee 
V.  Davis,  100  U.  S.  257,  25  L.  Ed.  648.  Mc- 
Culloch  V.  Maryland,  4  Wheat.  316,  405, 
424.  4  L.  Ed.  579;  Logan  v.  United  States, 
144  U.  S.  263,  283,  36  L.  Ed.  429;  In  re 
Debs,  158  U.  S.  564,  578,  39  L  Ed.  1092; 
In  re  Quarles  and  Butler,  158  U.  S.  532. 
537,   39   L.   Ed.   1080. 

Acts  directly  upon  the  citizen;  not  de- 
pendent upon  the  states. — It  would  be  a 
strange  anomaly,  and  forced  construction, 
to  suppose  that  the  national  government 
meant  to  rely  for  the  due  fulfillment  of 
its  own  proper  duties,  and  the  rights  it 
intended  to  secure,  upon  state  legislation, 
and  not  upon  that  of  the  Union;  a  for- 
tiori, it  would  be  more  objectionable  to 
suppose  that  a  power,  which  was  to  be 
the  same  throughout  the  Union,  should 
be  confided  to  state  sovereignty,  which 
could  not  rightfully  act  beyond  its  own 
territorial  limits.  It  has  never  been  sup- 
posed that  the  concurrent  power  of  legis- 
lation extended  to  every  possible  case  in 
which  its  exercise  by  the  states  has  not 
been  expressly  prohibited.  Prigg  v.  Penn- 
svlvania,  16  Pet.  539,  623,  625,  10  L.  Ed. 
1060. 

"While  under  the  dual  system  which 
prevails  with  us  the  powers  of  govern- 
ment are  distributed  between  the  state  and 
the  nation,  and  while  the  latter  is  prop- 
erly styled  a  government  of  enumerated 
powers,  vet  within  the  limits  of  such 
enulneration  it  has  all  the  attributes  of 
sovereignty,  and.  in  the  exercise  of  those 
enumerated  powers,  acts  directly  upon  the 
citizen,  and.  not  through  the  intermediate 
agency  of  the  state."  In  re  Debs,  158  U. 
S.    564,   578,    39    L.    Ed.    1092. 

The  government  of  the  L^nion  is  em- 
phatically, and  truly,  a  government  of 
the  people.  In  form  and  in  substance 
it  emanates  from  them.  Its  powers  are 
granted  by  them,  and  are  to  be  exercised 
directlv  on  them,  and  for  their  benefit. 
McCulloch  V.  Maryland.  4  Wheat.  316, 
404.    4    L.    Ed.    579;    Martin    v.    Hunter,    1 


CONSTITUTIONAL  LAW. 


127 


States  Not  Compellable  to  Execute  the  Duties  Imposed  upon  the 
National  Government. — Nor  can  the  states  be  compelled  to  execute  the  duties 
imposed  solely  upon  the  national  government.  It  would  be  an  unconstitutional 
exercise  of  the  power  of  interpretation  to  insist  that  the  states  are  bound  to 
provide  means  to  carry  into  effect  duties  "imposed  upon  the  national  government 
and  nowhere  delegated  or  entrusted  to  the  states  by  the  constitution.  On  the 
contrary,  the  natural,  if  not  the  necessary,  conclusion  is  that  the  national  govern- 
ment, in  the  absence  of  all  positive  pvovisions  to  the  contrary,  is  bound,  throuc^h 
its  own  proper  departments,  legislative,  judicial  or  executive,  as  the  case  may 
require,  to  carry  into  effect  all  the  rights  and  duties  imposed  upon  it  by  the  con- 
stitution.2^ 


Wheat.  304,  424,  4  L.  Ed.  97;  Kansas  v. 
Colorado,  206  U.  S.  46.  81,  51  L.  Ed.  956. 

The  constitution,  which  superseded  the 
articles  of  confederation,  erected  a  new 
government,  organized  it  into  distinct  de- 
partments, assigning  to  each  its  appro- 
priate powers,  and  to  congress  the  power 
to  pass  laws  for  carrying  into  execution 
the  powers  granted  to  each;  so  that  the 
laws  of  the  Union  could  be  enforced,  by 
its  own  authority,  upon  all  persons  and 
subject  matters  ov«r  which  the  jurisdic- 
tion was  granted  to  any  department  or 
ofificer  of  the  government  of  the  United 
States.  Rhode  Island  v.  Massachusetts, 
12   Pet.   657.  729,  730,  9  L-  Ed.  1233. 

Acts  are  as  binding  upon  people  as 
those  of  state  legislature. — Where  by  the 
constitution  the  power  of  legislation  is 
exclusively  vested  in  congress,  they  legis- 
late for  the  power  of  the  Union,  and  their 
acts  are  as  binding  as  are  the  constitu- 
tional enactments  of  the  state  legislature, 
on  the  people  of  the  state.  (Opinion  of 
McLean,  J.)  Worcester  v.  Georgia.  6 
Pet.  515,  571.  8  L.  Ed.  483;  Respublica  v. 
Cobbett,  3  Dall.  467,  473,  1  L.  Ed.  683; 
Cohens  v.  Vireinia.  6  Wheat.  264,  429,  5 
L.  Ed.  257;  White  V.  Hart,  13  Wall.  646. 
650.  20  L.   Ed.  685. 

Controlling  upon  states  and  individuals 
acting  under  state  authority. — America 
has  chosen  to  be,  in  many  respects,  and  to 
many  purposes,  a  nation;  and  for  all  these 
purposes,  her  government  is  complete:  to 
all  these  objects,  it  is  competent.  The 
people  have  declared,  that  in  the  exercise 
of  all  powers  given  for  these  objects,  it  is 
supreme.  It  can.  then,  in  effecting  these 
objects,  legitimately^  control  all  individ- 
uals or  governments  within  the  American 
territory.  Marshall,  C.  J.,  delivering  the 
opinion  in  Cohens  v.  Virginia,  6  Wheat. 
264,  413,  414,  5  L.  Ed.  257. 

The  United  States  is  a  government  with 
authority  extending  over  the  whole  terri- 
torv  of  the  Union,  acting  upon  the  states 
and  the  people  of  the  states.  While  lim- 
ited in  the  number  of  its  powers,  it  is,  so 
far  as  its  sovereignty  extends,  supreme. 
No  state  can  exclude  it  from  exercising 
them,  obstritct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for 
a  moment,  the  cognizance  of  any  subject 
which    the   constitution   has    committed   to 


it.     Tennessee  v.  Davis,  100  U.   S.  257    25 
L.  Ed.  648. 

The  eleventh  amendment  cannot  in  any- 
wise embarrass  or  obstruct  the  execution 
of  the  laws  of  the  United  States,  in  cases 
where  officers  of  a  state  are  guilty  of  act- 
ing in  violation  of  them  under  color  of 
its  authority.  The  government  of  the 
United  States,  in  the  enforcement  of  its 
laws,  deals  with  all  persons  within  its  ter- 
ritorial jurisdiction,  as  individuals,  owing 
obedience  to  its  authority.  The  penalties 
of  disobedience  may  be  visited  upon  them 
without  regard  to  the  character  in  which 
they  assume  to  act,  or  the  nature  of  the 
exemption  they  may  plead  in  justification. 
Nothing  can  be  interposed  between  the 
individual  and  the  obligation  he  owes  to 
the  constitution  and  laws  of  the  United 
States,  which  can  shield  or  defend  him 
from  their  just  authority,  and  the  extent 
and  limits  of  that  authority  the  govern- 
ment of  the  United  States,  by  means,  of 
its  judicial  power,  interprets  and  applies 
for  itself.  If,  therefore,  an  individual  act- 
ing under  the  assumed  authority  of  a 
state,  as  one  of  its  officers  and  under  color 
of  its  laws,  comes  into  conflict  with  the 
superior  authority  of  a  valid  law  of  the 
United  States,  he  is  stripped  of  his  ren- 
resentative  character,  and  subjected  in 
his  person  to  the  consequences  of  his  in- 
dividual conduct.  The  state  has  no  power 
to  impart  to  him  any  immunity  from  re- 
sponsibility to  the  supreme  authority  of 
the  United  States.  In  re  Avers,  123  U.  S. 
443.    507,    31    L.    Ed.    216. 

36.  States  not  compellable  to  execute 
the  duties  of  the  national  government. — 
Prigg  V.  Pennsylvania,  16  Pet.  539,  615, 
616,  10  L.   Ed.   1060. 

But  Dower  may  be  conferred  upon  a 
state  officer,  as  such,  to  execute  a  duty 
imposed  under  an  act  of  congress,  and  the 
officer  may  execute  the  same,  unless  its 
execution  is  forbidden  by  the  constitution 
or  legislation  of  his  state.  Robertson  v. 
Baldwin,  165  U.  S.  275,  41  L.  Ed.  715;  Dal- 
lemagne  v.  Moisan,  197  U.  S.  169,  174,  49 
L.  Ed.  709. 

For  example,  congress  may  authorize 
the  arrest  and  detention  of  deserting  sea- 
men by  state  officers.  Robertson  v.  Bald- 
win, 165  U.  S.  275.  41  L.  Ed.  715;  Dalle- 
magne    v.    Moisan,    197    U.    S.    169,    49    L. 
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Involves  the  Power  to  Keep  the  Peace  of  the  United  States. — The  power 
of  the  government  of  the  United  States  to  assert  and  maintain  by  physical  force 
its  sovereignty  on  every  foot  of  American  soil  necessarily  involves  the  power  to 
command  obedience  to  its  laws,  and  hence  the  power  to  keep  the  peace  to  that 
extent.  This  power  to  enforce  its  laws  and  to  execute  its  functions  in  all  places 
does  not  derogate  from  the  power  of  the  state  to  execute  its  laws  at  the  same 
time  and  in  the  same  places.  The  one  does  not  exclude  the  other,  except  where 
both  cannot  be  executed  at  the  same  time.  In  that  case  the  words  of  the  consti- 
tution itself  show  which  is  to  yield.  "This  constitution,  and  all  laws  which  shall 
be  made  in  pursuance  thereof,  *  *  *  shall  be  the  supreme  law  of  the  land." 
Without  the  concurrent  sovereignty  referred  to,  the  national  government  would 
be  nothing  but  an  advisory  government.  There  is,  therefore,  a  peace  of  the 
United  States  which  that  government  has  the  constitutional  right  to  preserve.^" 

Protection  of  Persons  in  Service  or  Custody  of  the  United  States. — 
The  United  States  are  bound  to  protect  against  lawless  violence  all  persons  in 
their  service  or  custody  in  the  course  of  the  administration  of  justice.  This  duty 
and  the  correlative  right  of  protection  are  not  limited  to  the  magistrates  and  offi- 
cers charged  with  expounding  and  executing  the  laws,  but  apply,  with  at  least 
equal  force,  to  those  held  in  custody  on  accusation  of  crime,  and  deprived  of  all 
means  of  self-defense.^^  The  general  government  must  cease  to  exist  whenever 
it  cannot  enforce  the  exercise  of  its  constitutional  powers  within  the  states  by  the 
instrumentality  of  its  officers  and  agents.  If,  when  thus  acting,  within  the  scope 
of  their  authority,  they  can  be  arrested  and  brought  to  trial  in  a  state  court,  for 
an  alleged  offense  against  the  law  of  the  state,  yet  warranted  by  the  federal  au- 
thority they  possess,  and  if  the  general  government  is  powerless  to  interfere  at 
once  for  their  protection — if  their  protection  must  be  left  to  the  action  of  the 
state  court — the  operations  of  the  general  government  may  at  any  time  be  ar- 
rested at  the  will  of  one  of  the  states.  No  such  element  of  weakness  is  to  be 
found  in  the  constitution.^® 


Ed.  709.  See,  also,  post.  "Enforcement  of 
Federal  Law,"  VI.  D,  3,  c,  (5),  (b),  (bb), 
(ggg) ;  "Delegation  of  Congressional 
Powers  to  the  States,"  VI,  D,  3,  e,  (2), 
(a),   (bb),  et  seq. 

37.  Involves  the  power  to  keep  the 
peace  of  the  United  States. — Ex  parte  Sie- 
bold,  100  U.  S.  371,  394,  25  L.  Ed.  717;  In 
re  Neagle,  135  U.  S.  1,  60.  34  L.  Ed.  55; 
Logan  V.  United  States,  144  U.  S.  263, 
295,  36  L.  Ed.  429;  In  re  Debs,  158  U.  S. 
564,  579,  39  L.  Ed.  1092;  In  re  Quarles 
and  Butler,  158  U.  S.  532,  536,  39  L.  Ed. 
1080.  See,  also,  The  Schooner  Ex- 
change V.  McFaddon,  7  Cranch  116, 
136,  3  L.  Ed.  287;  Cohens  v.  Virginia,  6 
Wheat.  264,  413,  5  L.  Ed.  257;  Legal 
Tender  Cases,  12  Wall.  457,  555,  20  L.  Ed. 
287;  Tennessee  v.  Davis,  100  U.  S.  257, 
25  L.  Ed.  648;  The  Chinese  Exclusion 
Case,  130  U.  S.  581.  32  L.  Ed.  1068;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
37  L.   Ed.  905. 

Preservation  of  peace  at  federal  elec- 
tions.—  Under  its  power  to  supervise  and 
regulate  the  conduct  of  elections  of  its 
members,  congress  has  the  incidental  and 
implied  power  of  preserving  the  peace  at 
the  polls;  and  there  is  no  merit  in  an  ob- 
jection that  in  so  doing  it  encroaches  upon 
powers  exclusively  confided  to  the  states. 
since  a  breach  of  the  peace  at  such  t-ime 
and  place  may  constitute  an  offense 
against    the    national    as    well    as    against 


state  sovereignty.  Ex  parte  Siebold,  100 
U.  S.  371.  394,  25  L.  Ed.  717;  Ex  parte 
Clarke,  100  U.  S.  399,  25  L.  Ed.  715; 
United  States  v.  Gale.  109  U.  S.  65,  66, 
27  L.  Ed.  857;  Ex  parte  Yarbrough,  110 
U.  S.  651,  661,  28  L.  Ed.  274;  In  re  Coy, 
127  U.  S.  731,  752.  32  L.  Ed.  274. 

Thus,  the  provisions  of  the  enforcement 
act  of  May  31,  1870,  and  the  supplement 
of  February  28,  1871.  authorizing  and  re- 
quiring deputy  marshals  to  keep  the  peace 
at  elections  of  members  of  congress,  are 
not  unconstitutional.  Ex  parte  Siebold, 
100  U.   S.   371,  25   L.   Ed.  717. 

Conspiracies  to  oppress  citizens  of  the 
United  States. — "To  leave  to  the  several 
states  the  prosecution  and  punishment  of 
conspiracies  to  oppress  citizens  of  the 
United  States,  in  performing  the  duty  and 
exercising  the  right  of  assisting  to  up- 
hold and  enforce  the  laws  of  the  United 
States,  would  tend  to  defeat  the  independ- 
ence and  the  supremacy  of  the  national 
government."  In  re  Quarles  and  Butler, 
158    U.    S.    532,    536,    39    L.    Ed.    1080. 

38.  Protection  of  persons  in  custody  or 
services  of  United  States. — Logan  v. 
United  States,  144  U.  S.  263,  295,  36  L. 
Ed.   429. 

39.  Same. — Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648;  In  re  Neagle,  135 
U.   S.  1,  34  L.   Ed.  55. 

Same;  assault  upon  federal  judge. — A 
man    assaulting    a    judge    of    the    United 
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Right  to  Use  Force  Does  Not  Preclude  the  National  Government  from 
Resorting-  to  the  Courts. — The  right  of  the  government  to  use  force  does  not 
exclude  the  right  of  appeal  to  the  courts  for  a  judicial  determination  and  for  the 
exercise  of  all  tkeir  powers  of  prevention,  since  every  government,  entrusted, 
by  the  very  terms  of  its  being,  with  powers  and  duties  to  be  exercised  and  dis- 
charged for  the  general  welfare,  has  a  right  to  apply  to  its  own  courts  for  any 
proper  assistance  in  the  exercise  of  the  one  and  the  discharge  of  the  other;  and 
it  is  no  sufficient  answer  to  its  appeal  to  one  of  those  courts  that  it  has  no  pecun- 
iary interest  in  the  matter. "^^ 

Same — Pecuniary  Interest  Not  Necessary. — "While  it  is  not  the  province 
of  the  government  to  interfere  in  any  mere  matter  of  private  controversy  between 
individuals,  or  to  use  its  great  powers  to  enforce  the  rights  of  one  against  another, 
yet,  whenever  the  wrongs  complained  of  are  such  as  affect  the  public  at  large, 
and  are  in  respect  to  matters  which  by  the  constitution  are  entrusted  to  the  care 
of  the  nation,  and  concerning  which  the  nation  owes  the  duty  to  all  the  citizens 
of  securing  to  them  their  common  rights,  then  the  mere  fact  that  the  government 
has  no  pecuniary  interest  in  the  controversy  is  not  sufficient  to  exclude  it  from 
the  courts,  or  prevent  it  from  taking  measures  therein  to  fully  discharge  those 
constitutional  duties."'*^ 

Jurisdiction  Absolute  and  E;?cclusive. — "The  jurisdiction  of  the  nation 
within  its  own  territory  is  necessarily,  exclusive  and  absolute.  It  is  susceptible 
of  no  limitation  not  imposed  by  itself.  Any  restriction  upon  it,  deriving  validity 
from  an  external  source,  would  imply  a  diminution  of  its  sovereignty  to  the  ex- 
tent of  the  restriction  and  an  investment  of  that  sovereignty  to  the  same  extent 
in  that  power  which  could  impose  such  restriction.  All  exceptions,  therefore,  to 
the  full  and  complete  power  of  a  nation  within  its  own  territories,  must  be  traced 
to  the  consent  of  the  nation  itself.  They  can  flow  from  no  other  legitimate 
source."^  2 


States  while  in  the  discharge  of  his  du- 
ties violates  the  peace  of  the  United 
States;  in  such  case  the  marshal  of  the 
United  States  stands  in  the  same  relation 
to  the  peace  of  the  United  States  which 
tl'P  sheriff  of  the  county  does  to  the  peace 
of  the  state  of  California;  these  are  ques- 
tions too  clear  to  need  argument  to  prove 
fhem.  In  re  Neagle,  135  U.  S.  1,  69,  34 
L.   Ed.    55. 

State  prosecution  of  federal  officer  for 
offense  committed  in  discharge  of  duty. — 
The  case  of  Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648,  was  the  case  of  a 
crimmal  prosecution  instituted  in  the 
state  courts  against  a  revenue  ofificer  of 
the  United  States  upon  a  charee  nf  homi- 
cide. The  defendant  set  up  the  fact  that 
the  killing  was  done  in  self-defense  and 
in  the  proper  discharge  of  his  duty  in  en- 
forcing the  revenue  laws  of  the  United 
States,  and  prayed  for  a  removal  of  the 
cause  into  the  federal  courts.  The  pe- 
tition being  in  conformity  to  law,  it  was 
held  that  the  defendant  was  entitled  to  a 
removal  under  Revised  Statutes,  §  643, 
which  provides  that:  "When  any  civil 
suit  or  criminal  prosecution  is  commenced 
in  any  court  of  a  state  against  any  ofificer 
appointed  under,  or  acting  by  authority 
of,  any  revenue  law  of  the  United  Stiates, 
now  or  hereafter  enacted,  or  against  any 
person  acting  by  or  under  authority  of  any 
such   officer,  on   account   of  any  act  done 
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under  color  of  his  ofifice,  or  of  any  such 
law,  or  on  account  of  any  right,  title  or  au- 
thority claimed  by  such  officer  or  other 
person  under  any  such  law,"  the  case  may 
be  removed  into  the  federal  court. 

In  the  Neagle  Case,  135  U.  S.  1,  34  L 
Ed.  55,  it  was  held  that  a  United  States 
marshal,  who  killed  a  man  in  his  effort;, 
to  protect  a  federal  judge,  whom  he  had 
been  assigned  to  accompany  and  prote<:t 
from  apprehended  violence,  was  not  am^^n- 
able  to  the  laws  of  California. 

40.  Right  to  use  force  does  not  preclude 
a  resort  to  the  courts. — In  re  Deb...  158 
U.  S.  564.  853,  584,  39  L.   Ed.  1092. 

41.  Same;  pecuniary  interest  n'/t  nec- 
essary.— United  States  v.  San  Jaciato  Tin 
Co..  125  U.  S.  273,  285,  31  L.  M.  747; 
United  States  v.  American  rsell  Tel.  Co., 
128  U.  S.  315,  367,  32  L.  Ed.  i,6Q;  In  re 
Debs,  158  U.  S.  564,  586,  39  L  Ed.  1092. 
See,    also,    the    title    UNITED    STATES. 

42.  Jurisdiction  ab-solute  an<!  exclusive. 
— The  Schooner  Exchange  v.  McFaddon, 
7  Cranch  116,  136,  3  L-  Ed  287;  The 
Chinese  Exclusion  Case,  130  U.  S.  581, 
604,  32  L.  Ed.  1068;  Ekiu  V.  United 
States,  142  U.  S.  651,  35  L.  Ed  1146;  Fong 
Yue  Ting  v.  United  States.  US  U.  S.  698. 
37  L.  Ed.  905;  Lem  Moon  Sing  v.  United 
States,  158   U.  S.   538,   541,  39  L.  Ed.  1082. 

Jurisdiction  over  its  own  territor;^  is 
an  incident  of  every  independent  nation. 
It    is    a    part    of   its    independence.      I£    it 
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3.  Generally  of  the  Powers  oe  the  Federal  and  State  Governments 
— a.  Powers  of  the  Federal  Government — (1)  Whence  Derived. — The  powers 
of  the  general  government  are  made  up  of  concessions  of  sovereignty  from  the 
several  states.^  ^a 

(2)  Limited  in  Number  and  Scope. — The  powers  of  the  federal  government 
are  limited  in  number  and  scope.  That  government  was  created  for  special 
purposes;  beyond  the  scope  of  its  powers  it  has  no  existence.^^ 


could  not  exclude  aliens,  it  would  be  to 
that  extent  subject  to  the  control  of  an- 
other power.  The  Chinese  Exclusion 
Case,  130  U.  S.  581,  603,  32  L.  Ed.  1068; 
Ekiu  V.  United  States,  143  U.  S.  651,  35 
L.  Ed.  1146;  Lem  Moon  Sing  v.  United 
States,  158  U.   S.  538.   541,  39   L.   Ed.   1082. 

42a,  Powers  of  federal  government; 
whence  derived. — United  States  v.  Hud- 
son, 7  Cranch  32,  33.  3  L.  Ed.  359;  Charles 
River  Bridge  v.  Warren  Bridge  (opin- 
ion of  Baldwin,  J.),  11  Pet.  420,  583d,  9 
L.  Ed.  773;  Passenger  Cases  (opinion  of 
Catron,  J.),  7  How.  283.  449.  12  L.  Ed. 
702;  Dodge  v.  Woolsey,  18  How.  331, 
349,  15  L.  Ed.  401;  Scott  v.  Sandford,  19 
How.  393,  448,  15   L.   Ed.  691. 

The  judicial  power  of  the  United  States 
is  a  constituent  part  of  those  conces- 
sions. United  States  v.  Hudson,  7  Cranch 
32.  33.  3  L.  Ed.  259. 

The  federal  government  is  a  corpora- 
tion, created  by  the  grant  or  charter  of 
the  separate  states.  (Opinion  of  Bald- 
win, J.)  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  583d,  9  L.   Ed.  773. 

The  powers  of  the  federal  government 
were  derived  from  the  states.  The  action 
of  the  general  government  by  legislation 
or  by  treaty  is  the  action  of  the  states 
and  of  their  inhabitants;  these  the  senate, 
the  house  of  representatives,  and  the  pres- 
ident represent.  This  is  the  federal  power. 
(Opinion  of  Catron.  T.)  Passenger  Cases, 
7   How.  283.   449.   12  L.   Ed.  702. 

43.  Powers  limited  in  number  and  scope. 
— Calder  r.  Bull,  3  Dall.  386,  387.  1  L.  Ed. 
648;  Martin  v.  Hunter,  1  Wheat.  304, 
326,  4  L.  Ed.  97;  McCuHoch  v.  Maryland, 
4  Wheat.  316,  405,  4  L.  Ed.  579;  Gibbons 
ZK  Ogden.  9  Wheat.  1.  6  L.  Ed.  23;  Og- 
den  V.  Saunders,  12  Wheat.  213,  294,  6  L. 
Ed.  606;  Worcester  v.  Georgia,  6  Pet. 
515,  5,70,  8  L,.  Ed.  483;  New  York  v. 
Miln  (opinion  of  Baldwin,  J.),  11  Pet.  102, 
153a.  9  L.  Ed.  648;  Briscoe  v.  Bank.  11 
Pet.  257,  9  L.  Ed.  709;  Pollard  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  License 
Cases,  5  How.  504,  588.  613,  12  L.  Ed.  256; 
Passenger  Cases,  7  How.  283,  399.  12  L. 
Ed.  702;  Scott  v.  Sandford.  19  How.  393, 
401.  448,  15  L.  Ed.  691;  Hepburn  v.  Gris- 
wold,  ^8  Wall.  603,  611,  19  L.  Ed.  513; 
Broderick  v.  Magraw,  8  Wall.  639.  19  L. 
Ed.  531:  Collector  v.  Day,  11  Wall.  113, 
124.  20  L.  Ed.  122;  Railroad  Co.  v.  Otoe 
County.  16  Wall.  667.  672,  21  L.  Ed.  375; 
Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  666,  676.  22  L.  Ed.  227;  United 
States  V.  Cruikshank.  92  U.  S.  542,  .550, 
23  L.  Ed.  588;    United  States  v.  Germaine, 


99  U.  S.  508,  510,  25  L.  Ed.  482;  Tennes- 
see v.  Davis,  100  U.  S.  257.  25  L.  Ed.  648; 
Kilbourn  v.  Thompson,  103  U.  S.  168,  176, 
182,  26  L.  Ed.  377;  Hall  v.  Wisconsin, 
103  U.  S.  5,  11,  26  L.  Ed.  302;  United 
States  V.  Harris,  106  U.  S.  629,  636,  27  L. 
Ed.  290;  Ex  parte  Curtis.  106  U.  S.  371, 
372.  27  L.  Ed.  232;  Kidd  t/.  Pearson.  128 
U.  S.  1,  16,  32  L.  Ed.  346;  Logan  v.  United 
States,  144  U.  S.  263.  283,  36  L.  Ed.  429; 
Fairbank  v.  United  States,  181  U.  S.  283, 
288,  45  L.  Ed.  862;  Lottery  Case.  188  U. 
S.  321,  372.  47  L.  Ed.  492;  South  Caro- 
lina V.  United  States,  199  U.  S.  437,  448, 
50  L.  Ed.  201;  Burton  v.  United  States. 
202  U.  S.  344,  366.  50  L.  Ed.  1057;  Hodges 
V.  United  States,  203  U.  S.  1.  51  L.  Ed.  65; 
Kansas  v.  Colorado,  206  U.  S.  46,  82,  51  L- 
Ed.    956. 

The  federal  government  is  one  of  enu- 
merated powers,  and  can  exercise  onlv  the 
powers  granted  to  it.  McCulloch  v.  Mary- 
land. 4  Wheat.  316,  4  L.  Ed.  579;  South 
Carolina  v.  United  States.  199  U.  S.  437, 
448,   50   L.    Ed.   261. 

The  powers  of  government  are  limited 
and  those  limits  are  not  to  be  trans- 
cended. Fairbank  v.  United  States.  181 
U.  S.  283.  288,  45  L.  Ed.  862;  McCulloch 
7'.  Maryland.  4  Wheat.  316,  421,  4  L.  Ed. 
579. 

The  government  is  one  of  limited  pow- 
ers, with  duties  and  restrictions  imposed, 
and  no  authority  is  lodged  anywhere  to 
change  those  duties  or  restrictions,  ex- 
cept the  power  reserved  by  the  people. 
Burton  v.  United  States.  202  U.  S.  344. 
366.    50   L.    Ed.   1057. 

"This  government  is  acknowledged  by  all 
to  be  one  of  enumerated  powers.  The 
principle  that  it  can  exercise  only  the  pow- 
ers granted  to  it  would  seem  too  apparent 
to  have  required  to  be  enforced  by  all 
those  arguments  which  its  enlightened 
friends,  while  it  was  depending  before  the 
people,  found  it  necessary  to  urge.  That 
principle  is  now  universally  admitted." 
McCulloch  7'.  Maryland,  4  Wheat.  316. 
405.  4  L.  Ed.  579.  Accord:  New  York 
V.  Miln,  11  Pet.  102.  153a.  9  L.  Ed.  648. 
opinion  of  Baldwin,  J.;  Kansas  7'.  Colo- 
rado,  206   U.    S.   46.   82,    51    L.    Ed.    956. 

"As  heretofore  stated,  the  constant  dec- 
laration of  this  court  from  the  begm- 
ning  is  that  this  government  is  one  of 
enumerated  nower":.  'The  government, 
then,  of  the  United  States,  can  claim  no 
powers  wh'ch  are  not  granted  to  it  bv 
the  constitution,  and  the  powers  actually 
granted    must    be    such    as    are    expressly 
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Distinction  between  Legislative  and  Judicial  Powers. — "There  is  this 
significant  difference  in  the  grants  of  powers  to  these  departments:  The  first 
article,  treating  of  legislative  powers,  does  not  make  a  general  grant  of  legis- 
lative power.  It  reads:  'Article  1,  §  1.  All  legislative  powers  herein  granled 
shall  be  vested  in  a  congress,'  etc.;  and  then  in  article  8  mentions  and  defines 
the  legislative  powers  that  are  granted.  By  reason  of  the  fact  that  there  is  no 
general  grant  of  legislative  power,  it  has  become  an  accepted  constitutional  rule 
that  this  is  a  government  of  enumerated  powers."-*^  "When  a  legislative  power 
is  claimed  for  the  national  government,  the  question  is  whether  that  power  is- 
one  of  those  granted  by  the  constitution,  either  in  terms  or  by  necessary  impli- 
cation, whereas  in  respect  to  judicial  functions  the  question  is  whether  there  be 
any  limitations  expressed  in  the  constitution  on  the  general  grant  of  national 
power."^^ 

(3)  The  Federal  Constitution  a  Grant  of  Powers. — The  federal  constitution 
is  a  grant  of  powers  by  which  the  people  have  created  a  government,  defined 
its  powers,  prescribed  their  limits,  distributed  them  among  the  different  de- 
partments, and  directed,  in  general,  the  manner  of  their  exercise.  Neither  the 
government  so  created  nor  any  department  thereof  can  claim  any  powers  which 
are  not  granted  to  it  by  the  constitution.  Laws  of  the  United  States,  in  order 
to  be  binding,  must  be  within  the  legitimate  powers  vested  by  the  constitution, 
either  expressly  or  by  necessary  implication.'*^ 


given,  or  given  by  necessary  implication.* 
Story,  J.,  in  Martin  v.  Hunter,  1  Wheat. 
304.  326,  4  L.  Ed.  97.  'The  government 
of  the  United  States  is  one  of  delegated, 
limited,  and  enumerated  powers.' "  Kan- 
sas V.  Colorado,  206  U.  S.  46,  87,  51  L. 
Ed.  956.  Accord:  United  States  v.  Harris, 
106    U.    S.    629,    635,    27    L.    Ed.    290. 

"The  constitution  gives  no  countenance 
to  the  theory  that  congress  is  vested  with 
the  full  powers  of  the  British  Parliament, 
and  that,  although  subject  to  constitu- 
tional limitations,  it  is  the  sole  judge  of 
their  extent  and  application;  and  the  de- 
cisions of  this  court  from  the  beginning 
have   been   to   the   contrary."      Per    Fuller, 

C.  J.,  Brewer.  Shiras  and  Peckham,  Jj., 
dissenting.  Lottery  Case,  188  U.  S.  321, 
372,   47   L.    Ed.   492. 

The  powers  expressly  granted  to  con- 
gress must  be  exercised  within  the  limits 
imposed  by  the  restrictions  contained  in 
that  instrument.  Boyd  v.  United  States, 
116  U.  S.  616,  29  L.  Ed.  746;  Mononga- 
hela  Nav.  Co.  v.  United  States.  148  U.  S. 
312,  37  L.  Ed.  463;  Fairbank  v.  United 
States,  181  U.  S.  283,  300,  301,  45  L.  Ed. 
862.  And  see,  also,  post,  "Constitutional 
Limitations  upon  Legislative  Powers,"  VL 

D,  3,  f,  (1).  (h),  (bb).  et  seq. 

Revised  Statutes,  §  1782,  not  in  viola- 
tion of  this  principle. — Section  1782  of 
the  Revised  Statutes,  prohibiting  mem- 
bers of  congress  from  practicing  before 
the  departments  of  the  government,  was 
within  the  legislative  power  of  congress 
to  enact,  and  is  no  departure  from  the 
salutary  doctrine  that  the  government  of 
the  United  States  can  claim  no  powers 
which  are  not  granted  to  it  by  the  con- 
stitution, and  that  the  powers  actually 
granted  must  be  such  as  are  expressly 
given   or   given   by   necessary  implication. 


Burton    v.    United    States.    202   U.    S.    344. 
366.  50   L.   Ed.   1057. 

44.  Distinction  between  legislative  and 
judicial  powrers. — Kansas  v.  Colorado  206 
U.    S.    46,   81,   51   L.    Ed.    956. 

45.  Same. — Kansas  v.  Colorado.  206  U. 
S.  46,  83,  51  L.   Ed.  956. 

See,  however.  United  States  v.  Worrall, 
2  Dall.  384,  393.  1  Ed.  426;  Hepburn  v. 
Griswold,  8  Wall.  603,  611.  19  L.  Ed.  513; 
Broderick  v.  Magraw.  8  Wall.  639,  19  L. 
Ed.  531.  wherein  it  is  held  that  the  powers 
of  all  the  departments,  executive  and  ju- 
dicial, as  well  as  legislative,  are  derived 
from  and  limited  by  the  constitution. 
See.  also,  post,  "Nature  and  Extent,"  VL 
D,  3,  h.   (1),   (a),   (bb). 

46.  The  constitution  a  grant  of  powers. 
— United  States  v.  Worrall,  2  Dall.  384, 
393,  1  L.  Ed.  426;  Calder  v.  Bull.  3  Dall. 
386.  387,  1  L.  Ed.  648;  Martin  z'.  Hunter, 
1  Wheat.  304.  326,  4  L.  Ed.  97;  McCulloch 
V.  Maryland.  4  Wheat.  316,  4  L.  Ed.  579; 
Gibbons  v.  Ogden,  9  Wheat.  1.  6  L.  Ed. 
23;  Ogden  v.  Saunders,  12  Wheat.  213, 
294,  6  L.  Ed.  606;  Worcester  v.  Georgia, 
6  Pet.  515,  570.  8  L.  Ed.  483;  Poole  v. 
Fleeger,  11  Pet.  185.  212b.  9  L.  Ed.  680; 
Briscoe  v.  Bank,  11  Pet.  257,  9  L.  Ed.  709; 
Pollard  V.  Hagan,  3  How.  212,  11  L.  Ed. 
565;  License  Cases,  5  How.  504.  588.  613, 
12  L.  Ed.  256;  Passenger  Cases,  7  How. 
283,  299,  12  L.  Ed.  702;  Dodge  v.  Wool- 
sey,  18  How.  331,  349,  15  L.  Ed.  401; 
Scott  V.  Sandford.  19  How.  393,  401.  448, 
506.  509.  15  L.  Ed.  691;  Gilman  v.  Phil- 
adelphia. 3  Wail.  713.  725.  18  L.  Ed.  96; 
Hepburn  v.  Griswold,  8  Wall.  603,  611. 
19  L.  Ed.  513;  Broderick  v.  Magraw,  8 
Wall.  639.  in  L.  Ed.  531;  Collector  v. 
Dnv,  11  Wall.  113.  124.  20  L.  Ed.  12"; 
Railroad  Co.  v.  Otoe  County.  16  Wall. 
667,  672.  21  L.  Ed.  375;     Township  of  Pine 
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Preamble  Not  a  Grant  of  Powers. — Althongli  the  preamble  indicates  the 
general   purposes    for   which    the    people   ordained   and    established    the   constitu- 


Grove  V.  Talcott,  10  Wall.  666,  676,  22  L- 
Ed.  227;  United  States  V.  Cruikshank, 
92  U.  S.  542,  551,  23  L.  Ed.  588;  United 
States  V.  Germaine,  99  U.  S.  508,  510.  25 
L.  Ed.  482;  Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648;  Hall  v.  Wisconsin, 
103  U.  S.  5,  11.  26  L.  Ed.  302;  Kilbourn 
V.  Thompson,  103  U.  S.  168,  176.  182,  26 
L.  Ed.  377;  Ex  parte  Curtis,  106  U.  S 
371,  372  27  L,.  Ed.  232;  United  States  v. 
Harris,  106  U.  S.  029,  636,  27  L.  Ed.  290; 
Kidd  V.  Pearson,  128  U.  S.  1.  16,  32  L.  Ed. 
346;  Downes  v.  Bidwell,  182  U.  S.  244, 
45  L.  Ed.  1088;  Dorr  v.  United  States, 
195  U.  S.  138,  140,  49  L.  Ed.  128;  Burton 
V.  United  States.  202  U.  S.  344,  366,  50  L. 
Ed.  1057;  Hodges  v.  United  States.  203 
U  S  1,  51  L.  Ed.  65;  Grafton  v.  United 
States,  206  U.  S.  333,  354,  51  L.  Ed.  1084; 
Kansas  v.  Colorado,  206  U.  S.  46,  83,  51 
L.    Ed.    956. 

The  government  of  the  United  States 
was  born  of  the  constitution,  and  all  pow- 
ers which  it  enjoys  or  may  exercise  must 
be  either  derived  expressly  or  by  impli- 
cation from  the  instrument.  When  an  act 
of  any  department  is  challenged,  because 
not  warranted  by  the  constitution,  the  ex- 
istence of  the  authority  is  to  be  ascertained 
by  determining  whether  the  power  has 
been  conferred  by  the  constitution,  ei- 
ther in  express  terms  or  by  lawful  im- 
plication, to  be  drawn  from  the  express 
authority  conferred  or  deduced  as  an  at- 
tribute which  legitimately  inheres  in  the 
nature  of  the  powers  given,  and  which 
fliows  from  the  character  of  the  govern- 
ment established  by  the  constitution. 
Downes  v.  Bidwell.  182  U.  S.  244,  45  L. 
Ed.  1088;  Dorr  v.  United  States.  195  U. 
S  138  140.  49  L.  Ed.  .128;  Grafton  V. 
United  States,  206  U.  S.  333.  354.  51  L. 
Ed.  1084. 

The  constitution  of  the_  Union  is  the 
source  of  all  the  jurisdiction  of  the  na- 
tional government;  so  that  the  depart- 
ments of  the  government  can  never  as- 
sun^e  any  power  that  is  not  derived  ex- 
pressly or  by  implication  from_  that 
instrument,  nor  exercise  a  power  in  any 
other  manner  than  is  there  prescribed. 
United  States  v.  Worrall,  2  Dall.  384.  393, 
1  L.  Ed.  426;  Downes  v.  Bidwell.  182  U. 
S  244,  288,  45  L.  Ed.  lOSS;  Dorr  V. 
United  States,  195  U.  S.  138.  140.  49  L. 
Ed.   128. 

Thus  all  the  legislative  power  granted 
by  the  constitution  belongs  to  congress; 
but  it  has  no  legislative  power  which  is 
not  thus  granted.  And  the  same  obser- 
vation applies  to  the  executive  and  ju- 
f^-'-ial  powers  granted  respectively  to  the 
president  and  the  courts.  They  all  arise 
from  the  constitution,  and  are  limited  by 
its  terms.  Scott  v.  Sandford,  19  How. 
393,  401,  15  L.  Ed.  691;  Hepburn  v.  Gris- 
wold,    8    Wall.    603,    611,    19    L.    Ed.    513; 


Broderick  v.   Magraw.   8   Wall.   639.   19   L. 
Ed.    531. 

"That  the  government  of  the  United 
States  is  one  of  delegated  powers  only, 
and  that  its  authority  is  defined  and  lim- 
ited by  the  constitution,  are  no  longer 
open  questions."  Ex  parte  Curtis,  106 
U.  S.  371,  372,  27  L.  Ed.  232. 

The  federal  government  cannot  lawfully 
do  whatever  is  not  directly  prohibited  by 
the  constitution.  By  the  tenth  amend- 
ment the  powers  of  the  federal  govern- 
ment are  expressly  limited  to  the  grants 
of  the  constitution.  (Opinion  of  Camp- 
bell, J.)  Scott  V.  Sandford,  19  How.  393, 
506.  15   L.   Ed.  691. 

All  the  powers  delegated  by  the  peo- 
ple of  the  United  States  to  the  federal 
government  are  defined,  and  no  construc- 
tive powers  can  be  exercised  by  it;  and 
all  the  powers  that  remain  in  the  state 
governments  are  indefinite;  except  only 
in  the  constitution  of  Alassachusetts. 
(Opinion  of  Chase,  J.)  Calder  v.  Bull,  3 
Dall.  386,  387,  1  L.   Ed.  648. 

The  powers  actually  granted  must  be 
such  as  are  expressly  given,  or  given  by 
necessary  imnlication.  Martin  v.  Hunter. 
1  Wheat.  304,  326,  343.  4  L.  Ed.  97;  Poole 
V.  Fleeger.  11  Pet.  185,  212b,  9  L.  Ed.  680; 
Collector  V.  Day,  11  Wall.  113,  124,  20 
L.  Ed.  122;  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666.  676,  22  L.  Ed.  227; 
Hall  V.  Wisconsin,  103  U.  S.  5,  11,  26  L. 
Ed.  302;  Downes  v.  Bidwell.  182  U.  S. 
244,  288,  45  L.  Ed.  1088;  Dorr  v.  United 
States.  195  U.  S.  138,  140.  49  L.  Ed.  128; 
Burton  v.  United  States,  202  U.  S.  344, 
366.    50   L.    Ed.    1057. 

"The  government  of  the  United  States 
is  one  of  delegated,  limited  and  enumer- 
ated powers.  Martin  v.  Hunter.  1  Wheat. 
304,  4  L.  Ed.  97;  McCuHoch  v.  Maryland, 
4  Wheat.  316,  4  L-  Ed.  579;  Gibbons 
V.  Os-den,  9  Wheat.  1,  6  L.  Ed.  23. 
Therefore  every  valid  act  of  congress  must 
find  in  the  constitution  some  warrant  for 
its  passage."  United  States  v.  Harris, 
106  U.  S.  629,  636.  27  L.  Ed.  290. 

"This  is  apparent  by  reference  to  the 
following  provisions  of  the  constitution: 
Section  1  of  the  first  article  declares  that 
all  legislative  powers  granted  by  the  con- 
stitution shall  be  vested  in  the  congress 
of  the  United  States.  Section  8  of  the 
same  article  enumerates  the  powers 
granted  to  the  congress,  and  concludes 
the  enumeration  with  a  grant  of  power 
'to  make  all  laws  which  shall  be  necessary 
and  proper  to  carry  into  execution  the 
foregoing  powers  and  all  other  powers 
vested  by  the  constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  de- 
partment or  officer  thereof.'  Article  10  of 
the  amendments  to  the  constitution  de- 
clares that  'the  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor 
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tion,  it  has  never  been  regarded  as  the  source  of  any  substantive  power  con- 
ferred on  the  government  of  the  United  States  or  on  any  of  its  departments. 
Such  powers  embrace  only  those  expressly  granted  in  the  body  of  the  constitu- 
tion and  such  as  may  be  implied  from  those  so  granted.  Although,  therefore, 
one  of  the  declared  objects  of  the  constitution  was  to  secure  the  blessings  of 
liberty  to  all  under  the  sovereign  jurisdiction  and  authority  of  the  United  States, 
no  power  can  be  exerted  to  that  end  by  the  United  States  unless,  apart  from 
the  preamble,  it  be  found  in  some  express  delegation  of  power  or  in  some  power 
to  be  properly   implied   therefrom/^" 

(4)  No  Coinuion  Lazv  of  the  United  States. — There  is  no  principle  which 
pervades  the  Union  and  has  the  authority  of  law,  that  is  not  embodied  in  the 
constitution  and  laws  of  the  Union.  The  common  law  is  not  a  part  of  th? 
federal  system  except  in  so  far  as  it  may  be  made  so  by  legislative  adoption.^s 


prohibited  by  it  to  the  states  are  reserved 
to  the  states  respectively  or  to  the  peo- 
ple.' "  United  States  v.  Harris,  106  U.  S. 
629,  636,  27   L.   Ed.  290. 

"Whenever,  therefore,  a  question  arises 
concerning  the  constitutionality  of  a  par- 
ticular power,  the  first  question  is  whether 
the  power  be  expressed  in  the  consti- 
tution. If  it  be,  the  question  is  decided. 
If  it  be  not  expressed,  the  next  inquiry 
must  be  whether  it  is  properly  an  incident 
to  an  express  power  and  necessary  to  its 
execution.  If  it  be,  then  it  may  be  exer- 
cised by  congress.  If  not,  congress  can- 
not exercise  it."  United  States  v.  Har- 
ris,  106  U.   S.  629,   636,  27   L.   Ed.  290. 

The  powers  of  congress  itself,  when 
acting  through  the  concurrence  of  both 
branches,  are  dependent  solely  on  the 
constitution.  Railroad  Co.  v.  Otoe  County, 
16  Wall.  667,  672,  21  L.  Ed.  375;  United 
States  z'.  Germaine,  99  U.  S.  508.  510,  25 
L.  Ed.  482;  Kilbourn  v.  Thompson,  103 
U.    S.   1-68,   176,   182,  26   L.    Ed.   377. 

Neither  branch  of  congress,  when  act- 
ing separately,  can  lawfully  exercise  more 
power  than  is  conferred  by  the  constitu- 
tion on  the  whole  body,  except  in  the  few 
instances  where  authority  is  conferred  on 
either  house  separately,  as  in  the  case  of 
impeachments.  Kilbourn  v.  Thompson. 
103   U.   S.   168,   176,   182,  26   L.    Ed.   377. 

No  rights  can  be  acquired  under  the 
constitution  or  laws  of  the  United  States 
except  such  as  the  government  of  the 
United  States  has  the  authority  to  grant 
or  secure.  All  that  cannot  be  so  granted 
or  secured  are  left  under  the  protection 
of  the  states.  United  States  v.  Cruik- 
shank,  92  U.   S.   542.  551,  23  L.   Ed.  588. 

Not  add  to  its  powers  by  treaty  or  com- 
pact.— The  United  States  have  no  consti- 
tutional capacity  to  exercise  jurisdiction, 
sovereignty,  or  eminent  domain  within  the 
limits  of  a  state  or  elsewhere  except  in 
cases  where  it  is  delegated;  and  the  fed- 
eral government  cannot  add  to  its  powers 
by  treaty  or  compact.  (Opinion  of  Camp- 
bell, J.)  Scott  V.  Sandford.  19  How.  393, 
509,  15  L.  Ed.  691;  Pollard  v.  Hagan,  3 
How.    212.    11    L.    Ed.    565. 

Laws  of  the  United  States,  in  order  to 
be  binding,  must  be  within  the  legitimate 
powers  vested  by  the  constitution.    Trea- 


ties, to  be  valid,  must  be  made  within  the 
scope  of  the  same  powers;  for  there  can 
be  no  "authority  of  the  United  States," 
save  what  is  derived  mediately  or  mime- 
diately,  and  regularly  and  legitimately, 
from  the  constitution.  A  treaty,  no  more 
than  an  ordinary  statute,  can  arbitrarily 
cede  away  any  one  right  of  a  state  or  of 
any  citizen  of  a  state.  (Opinion  of  Dan- 
iel, J.)  License  Cases,  5  How.  504,  613, 
12  L.  Ed.  256.  See,  also,  ante,  "Limita- 
tions upon  Treaties  as  the  Supreme  Law." 
IV,   B,  2,  d. 

47.  Preamble  not  a  grant  of  powers. — i 
Jacobson  v.  Massachusetts,.  197  U.  S.  11/ 
22.    49    L.    Ed.    643. 

48.  No  common  law  of  the  United 
States.— United  States  v.  Worrall,  2  Dall. 
384,  1  L.  Ed.  426;  Chisholm  v.  Georgia, 
2  Dall.  419,  432,  1  L.  Ed.  440;  Ex  parte 
Bollman,  4  Cranch  75,  2  L.  Ed.  554;  United 
States  V.  Hudson,  7  Cranch  32,  3  L.  Ed. 
259;  Martin  v.  Hunter,  1  Wheat.  304.  329, 
4  L.  Ed.  97;  United  States  v.  Coolidge, 
1  Wheat.  415,  4  L.  Ed.  124;  Wheaton  v. 
Peters,  8  Pet.  591,  658,  8  L.  Ed.  1055; 
The  Steamboat  Orleans  v.  Phoebus,  11 
Pet.  175,  9  L.  Ed.  677;  Kendall  v.  United 
States,  12  Pet.  524,  9  L.  Ed.  181;  Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co.,  13 
How.  518,  563,  14  L.  Ed.  249;  Rice  v. 
Railroad  Co..  1  Black  358,  17  L.  Ed.  147; 
United  States  v.  Britton,  108  U.  S.  199, 
206,  27  L.  Ed.  698;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  Ed.  508;  In  re  Barry, 
136  U.  S.  597,  34  L.  Ed.  503;  Manchester 
V.  Massachusetts,  139  U.  S.  240,  262.  263, 
35  L.  Ed.  159;  United  States  v.  Eaton, 
144  U.  S.  677,  36  L.  Ed.  591.  See,  also, 
the  title   COMMON  hAW,  vol.   3,  p.  970. 

"With  respect  to  the  individual  states, 
the  difficulty  does  not  occur.  When  the 
American  colonies  were  first  settled  by 
our  ancestors,  it  was  held,  as  well  by  the 
settlers,  as  by  the  judges  and  lawyers  of 
England,  that  they  brought  hither,  as  a 
birthright  and  inheritance,  so  much  of  the 
common  law,  as  was  applicable  to  their 
local  situation  and  change  of  circum- 
stances. But  each  colony  judged  for  it- 
self what  parts  of  the  common  law  were 
applicable  to  its  new  condition;  and  in 
various  modes,  by  legislative  acts,  by  ju- 
dicial   decisions,    or    by    constant    usage, 
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Common-Law  Offenses;  Jurisdiction  of  Federal  Courts  as  to  Com- 
mon-Law Crimes. — There  are  no  common-low  offenses  against  the  United 
States  and  no  indictment  can  be  maintained  in  their  courts  for  merely  common- 
law  offenses. ^^  Under  the  grant  by  the  constitution  of  judicial  power  to  the 
United  States  in  all  cases  of  admiralty  and, maritime  jurisdiction,  the  courts  of 
the  United  States,  merely  by  virtue  of  this  grant  of  judicial  power,  and  in  the 
absence  of  legislation  by  congress,  have  no  criminal  jurisdiction  whatever.  The 
criminal  jurisdiction  of  the  courts  of  the  United  States  is  wholly  derived  from 
the  statutes   of  the   United   States.^*^ 

Where  Crime  Defined  with  Reference  to  the  Common  Law. — But 
where  congress  creates  an  off'ense  against  the  United  States  and  defines  it 
merely  by  its  common-law  designation,  the  courts  look  to  the  common  law  to 
ascertain  the  definition  and  elements  thereof. ^^ 

V/here  Offense  Amounts  to  a  Nuisance;  Equity  Jurisdiction. — But 
while  the  courts  of  the  United  States  have  no  criminal  jurisdiction  of  common- 
law  offenses,  yet,  w^iere  such  off'ense  amounts  to  a  public  or  private  nuisance, 
the  federal  courts  have  jurisdiction,  under  the  constitutional  provisions  extend- 
ing the  judicial  power  to  all  cases  in  law  and  equity,  to  entertain  a  bill  to  enjoin 
the  same.^2 

As  to  Interpretation  of  Constitution  and  Laws. — There  is,  however,  one 
clear  exception  to  the  statement  that  there  is  no  national  common  law.  The 
interpretation  of  the  constitution  and  laws  of  the  United  States  is  necessarily 
influenced  by  the  fact  that  its  provisions  are  framed  in  the  language  of  the 
English  common  law,  and  are  to  be  read  in  the  light  of  its  history.  The  code 
of  constitutional  and  statutory  construction  which  is  gradually  formed  by  the 
judgments  of  the  federal  supreme  court,  in  the  application  of  the  constitution 
and  the  laws  and  treaties  made  in  pursuance  thereof,  has  for  its  basis  so  much 


adopted  some  parts,  and  rejected  others. 
Hence,  he  who  shall  travel  through  the 
different  states,  will  soon  discover  that 
the  whole  of  the  common  law  of  Eng- 
land has  been  nowhere  introduced;  that 
some  states  have  rejected  what  others 
have  adopted;  and  that  there  is,  in  short, 
a  great  and  essential  diversity,  in  the  sub- 
jects to  which  the  common  law  is  applied, 
as  well  as  in  the  extent  of  its  application. 
The  common  law,  therefore,  of  one  state, 
is  not  the  common  law  of  another;  but 
the  common  law  of  England  is  the  law 
of  each  state,  so  far  as  each  state  has 
adopted  it;  and  it  results  from  that  position, 
connected  with  the  judicial  act,  that  the 
common  law  will  always  apply  to  suits 
between  citizen  and  citizen,  whether  they 
are  instituted  in  a  federal,  or  state  court." 
Chase,  J.,  delivering  the  opinion  in  United 
States  V.  Worrall,  2  Dall.  384.  393.  1  L. 
Ed.  426.  See,  also,  the  title  COMMON 
LAW,   vol.    3.   pp.    962.    963. 

49.  Common-law  offenses  against  the 
United  States. — United  States  v.  Worrall, 
2  Dall.  384.  393,  1  L.  Ed.  426;  United 
States  V.  Hudson.  7  Cranch  32,  3  L.  Ed. 
259;  United  States  v.  Coolidge,  1  Wheat. 
415,  4  L.  Ed.  124;  United  States  v.  Brit- 
ton,  108  U.  S.  199.  206,  27  L.  Ed.  698; 
Manchester  v.  Massachusetts,  139  U.  S. 
240,  262,  263,  35  L.  Ed.  159;  United 
States  V.  Eaton.  144  U.  S.  677.  36  L.  Ed. 
591.  See,  also,  the  title  COMMON  LAW, 
vol.   3,  p.  971. 


50.  Same.— United  States  v.  Worrall,  2 
Dall.  384,  1  L.  Ed.  426;  United  States  v. 
Coolidge,  1  Wheat.  415,  4  L.  Ed.  124; 
Wheaton  v.  Peters,  8  Pet.  591.  658.  8  L. 
Ed.  1055;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  563,  14  L.  Ed. 
249;  Rice  v.  Railroad  Co.,  1  Black  358,  17 
L.  Ed.  147;  The  Belfast,  7  Wall.  624,  19 
L.  Ed.  266;  The  Eagle,  8  Wall.  15,  19 
L.  Ed.  365;  Insurance  Co.  v.  Dunham,  11 
Wall.  1.  20  L.  Ed.  90;  Leon  v.  Galceran, 
11  Wall.  185,  20  L.  Ed.  74;  Steamboat 
Co.  V.  Chase,  16  Wall.  522,  21  L.  Ed.  369; 
United  States  v.  Hall,  98  U.  S.  343,  345, 
25  L.  Ed.  180;  Schoonmaker  v.  Gilmore, 
102  U.  S.  118,  26  L.  Ed.  95;  United  States 
V.  Britton,  108  U.  S.  199,  27  L.  Ed.  698; 
Butler  V.  Boston,  etc..  Steamship  Co.,  130 
U.  S.  527,  32  L.  Ed.  1017;  Jones  v.  United 
States,  137  U.  S.  202,  211,  34  L.  Ed.  691; 
]\Ianchester  v.  Massachusetts,  139  U.  S. 
240,  262,  35  L.  Ed.  159;  United  States  v. 
Eaton,  144  U.  S.  677,  36  L.  Ed.  591;  Pet- 
tibone  v.  United  States,  148  U.  S.  197,  37 
L.   Ed.  419. 

51.  Where  crime  defined  with  reference 
to  the  common  law. — United  St?tes  v.  Mc- 
Cill.  4  Dall.  426.  1  L.  Ed.  894:  United 
States  V.  Eaton,  144  U.  S.  677,  36  L.  Ed. 
471.  See,  also,  the  title  COMMON  LAW, 
vol.   3,  p.  972. 

52.  Where  offense  is  also  a  nuisance. — 
Pennsvlvania  v.  Wheeling,  etc.,  Bridge 
Co.,  13   How.  518,  563,  14  L.  Ed.  249. 
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of  the  common  law  as  may  be  implied  in  the  subject,  and  constitutes  a  common 
law  resting  on  national  authority.^-' 

(5)  Incidental  and  Implied  Powers  of  the  Federal  Government — (a)  Gen- 
erally.— While  it  is  true  that  the  government  of  the  United  States  under  the 
constitution  is  one  of  limited  powers,  and  that  every  power  exercised  by  the 
federal  government  or  any  of  its  departments  must  rest  upon  the  authority  of 
the  constitution,  it  is  not  necessary,  in  order  to  prove  the  existence  of  a  par- 
ticular authority,  to  show  a  particular  and  express  grant.  Those  powers  which 
are  clearly  implied  in  that  instrument  are  as  much  granted  as  those  which  are 
expressly  given.  The  design  of  the  constitution  was  to  establish  a  government 
competent  to  the  direction  and  administration  of-  the  affairs  of  a  great  nation, 
and  at  the  same  time  to  mark  by  sufficiently  definite  lines  the  sphere  of  its  oper- 
ation. To  this  end  it  was  needful  only  to  make  express  grants  of  general  pow- 
ers, coupled  with  a  further  grant  of  such  incidental  and  auxiliary  powers  as 
might  be  required  for  the  exercise  of  the  powers  expressly  granted.  These 
powers  are  necessarily  extensive,  and  it  has  been  found,  in  the  practical  ad- 
ministration of  the  government,  that  a  very  large  part  of  its  functions  have 
been  performed  in  the  exercise  of  powers  thus  implied.^'* 


53.  As  to  interpretation  of  constitution 

and  laws. — Rice  f.  Railroad  Co.,  1  Black 
358,  17  L.  Ed.  147;  Minor  v.  Happersett, 
21  Wall.  163,  169,  22  L.  Ed.  627;  Moore 
V.  United  States,  91  U.  S.  270,  23  L.  Ed. 
346;  Smith  v.  Alabama,  124  U.  S.  465, 
478,  31  L.  Ed.  508;  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649,  42  L.  Ed.  890; 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co., 
181  U.  S.  92,  103,  45  L.  Ed.  765.  See,  also, 
ante,  "Construction  with  Reference  to  the 
Common  Law  and  Previous  Judicial  Con- 
struction and  Established  Usage,"  III,  B, 
2.  And  see  the  title  COMMON  LAW, 
vol.  3,  pp.  974,  976. 

54.  Incidental  and  implied  powers. — 
Martin  v.  Hunter,  1  Wheat.  304,  326,  4  L. 
Ed.  97;  McCulloch  v.  Maryland,  4  Wheat. 
316,  406,  407,  4  L.  Ed.  579;  Anderson  v. 
Dunn,  6  Wheat.  204,  226,  5  L.  Ed.  242; 
American  Ins.  Co.  v.  Canter,  1  Pet.  511,  7 
L.  Ed.  243;  Poole  v.  Fleeger,  11  Pet.  185, 
212b,  9  L.  Ed.  680;  Dobbins  v.  Commis- 
sioners, 16  Pet.  435,  10  L.  Ed.  1022;  Prigg 
V.  Pennsylvania,  16  Pet.  539,  615,  10  L. 
Ed.  1060;  United  States  v.  Marigold,  9 
How.  560,  568,  13  L.  Ed.  257;  Hepburn  v. 
Griswold,  8  Wall.  603,  613,  19  L.  Ed.  513; 
Broderick  v.  Magraw,  8  Wall.  639,  19  L. 
Ed.  531:  Collector  v.  Day,  11  Wall.  113, 
124,  20  L.  Ed.  122;  Stewart  v.  Kahn,  11 
Wall.  493,  20  L.  Ed.  176;  Legal  Tender 
Cases,  12  Wall.  457,  534,  20  L.  Ed.  287; 
Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  666,  676,  22  L.  Ed.  227;  Hall  v.  Wis- 
consin, 103  U.  S.  5,  11,  26  L.  Ed.  302; 
United  States  v.  Harris,  106  U.  S.  629, 
636,  27  L.  Ed.  290;  Legal  Tender  Case, 
110  U.  S.  42],  442,  28  L.  Ed.  204;  Ex 
Parte  Yarbrough,  110  U.  S.  651,  658,  28 
L.  Ed.  274;  Mormon  Church  v.  United 
States,  136  U.  S.  1,  42,  34  L.  Ed.  481; 
In  re  Rahrer,  140  U.  S.  545,  562,  35  L.  Ed. 
572;  United  States  v.  Gettysburg  Electric 
R.  Co.,  160  U.  S.  668,  683,  40  L.  Ed.  576; 
Lottery  Case,  188  U.  S.  321,  358.  47  L. 
Ed.  492;    South  Carolina  v.  United  States, 


199  U.  S.  437.  451,  50  L.  Ed.  261;  Kansas 
V.  Colorado,  206  U.  S.  46,  51  L.  Ed.  956. 
See,  also,  ante,  "Implied  Powers,"  III,  B, 
19;  post,  "Auxiliary  and  Implied  Powers 
of  Congress"  VI,  D,  3,  f,  (h),   (ee),  et  seq. 

"Even  the  tenth  amendment,  which  was 
framed  for  the  purpose  of  quieting  the  ex- 
cessive jealousies  which  had  been  excited, 
omits  the  word  'expressly',  and  declares 
only  that  the  powers  'not  delegated  to  the 
United  States,  nor  prohibited  to  the  states, 
are  reserved  to  the  states  or  to  the 
people;'  thus  leaving  the  question,  whether 
the  particular  power  which  may  become 
the  subject  of  contest  has  been  delegated 
to  the  one  government  or  prohibited  to 
the  other,  to  depend  on  a  fair  construc- 
tion of  the  whole  instrument.  The  men 
who  drew  and  adopted  this  amendment 
had  experienced  the  embarrassments  re- 
sulting from  the  insertion  of  this  word  in 
the  articles  of  confederation,  and  probably 
omitted  it  to  avoid  those  embarrassments." 
McCulloch  V.  Maryland,  4  Wheat.  316, 
406,  407,  4  L.  Ed.  579;  Legal  Tender  Case, 
110  U.   S.   421,  442,  28   L.   Ed.   204. 

That  v/hich  is  necessarily  implied  is  as 
clearly  given  as  that  which  is  expressed. 
McCulloch  V.  Maryland,  4  Wheat.  316, 
406,  407,  4  L.  Ed.  579;  American  Ins.  Co. 
v._  Canter,  1  Pet.  511,  7  L.  Ed.  243;  Dob- 
bins V.  Commissioners,  16  Pet.  435,  10 
L.  Ed.  1032;  Stewart  v.  Kahn,  11  Wall. 
493,  20  L.  Ed.  176;  Legal  Tender  Case,  110 
U.  S.  421,  442,  28  L.  Ed.  204;  Ex  parte 
Yarbrough,  110  U.  S.  651,  658,  28  L.  Ed. 
274;  Mormon  Church  v.  United  States, 
136  U.  S.  1,  42,  34  L.  Ed.  481;  South 
Carolina  v.  United  States,  199  U.  S.  437, 
451,  50  L.   Ed.  261. 

The  constitution  of  the  United  States 
confers,  absolutely,  on  the  government  of 
the  Union,  the  power  of  making  war,  and 
of  making  treaties;  consequently,  that 
government  possesses  the  power  of  ac- 
quiring territory,  either  by  conquest  or 
by  treaty.     American  Ins.  Co.  v.  Canter,  1 
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Powers  Deduced  from  Combination  of  Express  Powers;  Other  Ex- 
press Powers  Not  Exclusive. — A  power  may  exist  as  an  aid  to  the  execu- 
tion of  an  express  power,  or  an  aggregate  of  such  powers,  though  there  is 
another  express  power  given  relating  in  part  to  the  same  subject  but  less  ex- 
tensive. In  other  words  such  other  express  power  is  not  to  be  construed  as 
exclusive.^^  It  is  not  indispensable  to  the  existence  of  any  power  claimed 
for  the  federal  government  that  it  can  be  found  specified  in  the  words  of  the 
constitution,  or  clearly  and  directly  traceable  to  some  one  of  the  specific  pow- 
ers. Its  existence  may  be  deduced  fairly  from  more  than  one  of  the  substantive 
powers  expressly  defined,  or  from  them  all  combined.  It  is  allowable  to  group 
together  any  number  of  them  and  infer  from  them  all  that  the  power  claimed 
has  been  conferred.     Such  a  treatment  of  the  constitution  is  recognized  by  its 


own  provisions.^'' 

Pet.  511,  7  L.  Ed.  24.1;  Mormon  Church  v. 
United  States,  136  U.  S.  1,  42.  .34  L.  Ed. 
481. 

Powers  incidental  to  express  powers  or 
essential  to  the  accomplishment  of  the 
ends  of  government. — "The  framers  of  the 
constitution  never  intended  that  the  legis- 
lative power  of  the  nation  should  find 
itself  incapable  of  disposing  of  a  subject 
matter  specifically  committed  to  its 
charge."  In  re  Rahrer,  140  U.  S.  545, 
562,  35  L.  Ed.  572;  Lottery  Case,  188  U. 
S.    321,   358,    47   L.    Ed.    492. 

The  constitution  is  to  be  construed  as 
conferring  upon  the  government  created 
by  it  the  right  to  employ  freely  every 
means,  not  prohibited,  necessary  for  its 
preservation  and  for  the  fulfillment  of  its 
acknowledged  duties.  In  the  nature  of 
things  enumeration  and  specification  were 
impossible;  but  they  were  left  to  the  dis- 
cretion of  congress,  subject  onlj'  to  the 
restrictions  that  they  be  not  prohibited, 
and  be  necessary  and  proper  for  carrying 
into  execution  the  enumerated  powers 
given  to  congress,  and  all  other  powers 
vested  in  the  government  of  the  United 
States,  or  in  any  department  or  officer 
thereof.  United  States  v.  Marigold,  9 
How.  560,  568,  13  L-  Ed.  257;  Legal  Tender 
Cases,   12  Wall.   457,  534,  20   L.   Ed.   287. 

It  is  a  fundamental  principle  applicable 
to  all  cases  of  power  granted  to  the 
federal  government,  that  where  the  end 
is  required,  the  means  are  given:  and 
where  the  duty  is  enjoined,  the  ability 
to  perform  it  is  contemplated  to  exist 
on  the  part  of  the  functionaries  to  whom 
it  is  entrusted.  Prigg  v.  Pennsylvania, 
16  Pet.  539,  615,  10  L.   Ed.   1060. 

Congress  has  implied  power  to  carry 
into  effect  all  the  powers  vested  in  the 
federal  government  by  the  constitution. 
Dobbins  v.  Commissioners,  16  Pet.  435, 
10    L.    Ed.    1022. 

"The  proposition  that  it  has  no  such 
power  (to  protect  the  elections,  on  which 
its  existence  depends,  from  violence  and 
corruption),  is  supported  by  the  old  argu- 
ment often  heard,  often  repeated,  and  in 
this  court  never  assented  to,  that  when  a 
question  of  the  power  of  congress  arises, 
the  advocate  of  the  power  must  be  able 
to    place    his    finger   on   words    which    ex- 


pressly grant  it.  The  brief  of  counsel 
before  us,  though  directed  to  the  author- 
ity of  that  body  to  pass  criminal  laws, 
uses  the  same  language.  Because  there 
is  no  express  power  to  provide  for  pre- 
venting violence  exercised  on  the  voter 
as  a  means  of  controlling  his  vote,  no 
such  law  can  be  enacted.  It  destroys  at 
one  blow,  in  construing  the  constitution 
of  the  United  States,  the  doctrine  univer- 
sally applied  to  all  instruments  of  writing, 
that  what  is  implied  is  as  much  a  part  of 
the  instrument  as  what  is  expressed.  This 
principle,  in  its  application  to  the  consti- 
tution of  the  United  States  more  than 
to  almost  any  other  writing,  is  a  necessity, 
by  reason  of  the  inherent  inability  to  put 
into  words  all  derivative  powers — a  diffi- 
culty which  the  instrument  itself  recog- 
nizes by  conferring  on  congress  the  au- 
thority to  pass  all  laws  necessary  and 
proper  to  carry  into  execution  the 
powers  expressly  granted  and  all  other 
powers  vested  in  the  government  or  any 
branch  of  it  by  the  constitution."  Ex 
parte  Yarbrough,  110  U.  S.  651,  658,  28 
L  Ed.  274,  quoted  with  approval  in  South 
Carolina  v.  United  States,  199  U.  S.  437, 
451,    50    L.    Ed.    261. 

"There  is  not  in  the  whole  of  that 
admirable  instruinent  a  grant  of  powers 
which  does  not  draw  after  it  others,  not 
exnressed  but  vital  to  their  exercise;  not 
substantive  and  independent,  indeed,  but 
au.xiliary  and  subordinate."  (Opinion  of 
Johnson,  J.)  Anderson  ?'.  Dunn.  6  Wheat. 
204,    225,    5   L.    Ed.    242. 

55.  Powers  derived  from  combination 
of  powers;  express  powers  not  exclusive. 
— United  States  v.  IMarigold,  9  How.  560, 
13  L.  Ed.  257;  Legal  Tender  Cases,  12 
Wall.  457,  536,  20  L.  Ed.  287. 

56.  Same.— Legal  Tender  Cases,  12  Wall. 
457,  534,  20  L.  Ed.  287;  United  States  v. 
Gettysburg  Electric  R.  Co.,  160  U.  S.  668, 
683,  40  L.  Ed.  576. 

"And  that  important  powers  were  un- 
derstood by  the  people  who  adopted  the 
constitution  to  have  been  created  by  it, 
powers  not  enumerated,  and  not  included 
incidentally  in  any  one  of  those  enumer- 
ated, is  shown  b}'-  the  amendments.  The 
first  ten  of  these  were  suggested  in  the  con- 
ventions of  the  state,  and  proposed  at  the 
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(b)  Pozvcrs  Implied  from  Restrictions  upon  the  States. — All  the  restrictions 
contained  in  the  constitution  of  the  United  States  on  the  power  of  state  legis- 
latures, were  provided  in  favor  of  the  authority  of  the  federal  government.^'^ 
But  "A  prohibition  upon  a  state,  as  to  any  given  subject,  can,  by  no  just  reason- 
ing, enlarge  or  vary  the  powers  delegated  to  congress,  so  as  to  bring  within  its 
jurisdiction,  any  matters  not  within  the  enumerations  of  the  powers  granted. "^^ 

b.  Pozvers  of  the  States — (1)  Generally. — All  powers  not  granted  by  the  con- 
stitution to  the  federal  government,  either  expressly  or  by  fair  implication,  nor 
prohibited  by  that  instrument  to  the  states,  remain  to  the  states  as  sovereign 
powers,  unaltered  and  unimpaired  by  the  adoption  of  the  federal  constitution.^^ 


first  session  of  the  first  congress,  before 
any  complaint  was  made  of  a  disposition 
to  assume  doubtful  powers.  The  pre- 
amble to  the  resolution  submitting  them 
for  adoption  recited  that  the  'conventions 
of  a  number  of  the  states  had,  at  the 
time  of  their  adopting  the  constitution, 
expressed  a  desire,  in  order  to  prevent 
misconstruction  or  abuse  of  its  powers, 
that  further  declaratory  and  restrictive 
clauses  should  be  added.'  This  was  the 
origin  of  the  amendments,  and  they  are 
significant.  They  tend  plainly  to  show 
that,  in  the  judgment  of  those  who 
adopted  the  constitution,  there  were  pow- 
ers created  by  it,  neither  expressly  speci- 
fied not  deducible  from  any  one  specified 
power,  or  ancillary  to  it  alone,  but  which 
grew  out  of  the  aggregate  of  powers 
conferred  upon  the  government,  or  out 
of  the  sovereignty  instituted."  Legal 
Tender  Cases,  12  Wall.  457,  534,  20  L.  Ed. 
287. 

"This  is  well  illustrated  in  its  language 
respecting  the  writ  of  habeas  corpus.  The 
power  to  suspend  the  privilege  of  that 
writ  is  not  expressly  given,  nor  can  it  be 
dedviced  from  any  one  of  the  particular- 
ized grants  of  power.  Yet  it  is  so  pro- 
vided that  the  privileges  of  the  writ  shall 
not  be  suspended  except  in  certain  de- 
fined contingencies.  Th's  is  no  express 
grant  of  power.  It  is  a  restriction.  But 
it  shows  irresistibly  that  somewhere 
in  the  constitution  power  to  suspend  the 
privilege  of  the  writ  was  granted,  either 
by  some  one  or  more  of  the  specifications 
of  power,  or  by  them  all  combined."  Le- 
gal Tender  Cases,  12  Wall.  457,  534,  20 
L.     Ed.     287. 

It  is  not  necessary  that  the  power  of 
condemnation  be  expressly  given  by  the 
constitution.  The  right  to  condemn  land 
at  all  is  not  so  given.  It  results  from  the 
powers  that  are  given,  and  it  is  implied 
because  of  its  necessity,  or  because  it 
is  appropriate  in  exercising  those  powers. 
United  States  v.  Gettysburg  Electric  R. 
Co.,    160    U.    S.    668,    681,    40    L.    Ed.    576. 

The  power  to  condemn  land  need  not 
be  plainly  and  unmistakably  deduced  from 
any  one  of  the  particularly  specified 
powers.  Any  number  of  those  powers 
may  be  grouped  together,  and  an  infer- 
ence from  them  all  may  be  drawn  that 
the  power  claimed  has  been  conferred. 
United  States  v.  Gettysburg  Electric  R. 
Co.,  160  U.  S.  668,  683,  40  L.  Ed.  576. 


57.  Powers  implied  from  restrictions 
upon  the  states. — Calder  i:  Bull,  3  Dall. 
386.    389,    1    L.    Ed.    6-J8. 

The  prohibitions  upon  the  states  con- 
tained in  the  tenth  section  of  the  first 
article  are  likewise  concessions  upon  the 
parts  of  the  states.  Both  raise  an  obli- 
gation upon  the  states  not  to  legislate 
on  either.  Dodge  v.  Woolsey,  18  How. 
331,    349,    15    L.    Ed.    401. 

68.  Same.— Poole  v.  Fleeger,  11  Pet. 
185.     212c,     9     L.     Ed.     680. 

59.  Powers  of  the  states. — Calder  v. 
Bull,  3  Dall.  386,  387,  1  L.  Ed.  648;  Respub- 
lica  V.  Cobbett,  3  Dall.  467,  1  L.  Ed.  683; 
United  States  v.  Hudson,  7  Cranch  32, 
33.  3  L.  Ed.  259;  Martin  v.  Hunter,  1 
Wheat.  304,  325,  4  L-  Ed.  97;  Sturges  v. 
Crowninsh^eld,  4  Wheat.  122,  193,  4  L. 
Ed.  529;  The  General  Smith,  4  Wheat. 
438,  4  L.  Ed.  609;  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  Ed.  23:  Ogden  v.  Saunders, 
12  Wheat.  213,  294,  6  L.  Ed.  606;  New 
York  V.  Miln,  11  Pet.  102,  153d,  9  L.  Ed. 
648;  Briscoe  v.  Bank,  11  Pet.  257,  9  L.  Ed. 
709;  Poole  v.  Fleeger,  11  Pet.  185,  212b, 
9  L.  Ed.  680;  Dodge  v.  Woolsey,  18  How. 
331,  351,  15  L.  Ed.  401;  Gilman  v.  Phila- 
delphia, 3  Wall.  713,  18  L.  Ed.  96;  Lane 
County  V.  Oregon,  7  Wall.  71,  19  L.  Ed. 
101;  Collector  -j.  Day,  11  Wall.  113,  125, 
20  L.  Ed.  122;  Railroad  Co.  v.  Otoe 
County,  16  Wall.  667,  672,  21  L.  Ed.  375; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
551,  23  L.  Ed.  588;  Ex  parte  Siebold.  100 
U.  S.  371,  399,  25  L.  Ed.  717;  Hall  v.  Wis- 
consin, 103  U.  S.  5,  11.  26  L.  Ed.  302; 
Kilbourn  v.  Thompson,  103  U.  S.  168, 
176,  182,  26  L.  Ed.  377;  Kidd  v.  Pearson, 
128  U.  S.  1,  16,  32  L.  Ed.  346;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.,  157  U.  S.  429, 
560,  39  L.  Ed.  759;  Fairbank  v.  United 
States,  181  U.  S.  283,  288.  45  L.  Ed.  862; 
South  Carolina  v.  United  States,  199  U. 
S.  437,  454,  50  L.  Ed.  261:  Halter  v.  Ne- 
braska, 205  U.  S.  34,  40,  51  L.  Ed.  696; 
Kansas  v.  Colorado,  206  U.  S.  46.  51  L- 
Ed.  956;  Grafton  v.  United  States.  206 
U.    S.    333,    3.54,    51    L.    Ed.    1084. 

All  powers  not  granted  to  the  United 
States,  or  prohibited  to  the  states,  remain 
as  they  were  before  the  adoption  of  the 
constitution,  by  the  express  reservation 
of  the  tenth  amendment.  Martin  v.  Hun- 
ter, 1  Wheat.  304,  325,  4  L.  Ed.  97;  The 
General  Smith,  4  Wheat.  438,  4  L.  Ed. 
609:  New  York  v.  Miln,  11  Pet.  102,  153a, 
9  L.  Ed.  648. 

The     tenth     amendment     reads:       "The 
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(2)  Whence  Derived. — When  the  American  people  created  a  national  legis- 
lature with  certain  enumerated  powers,  it  was  neither  necessary  nor  proper  to 
define  the  powers  retained  by  the  states.  These  powers  proceeded  not  from 
the  people  of  America,  but  from  the  people  of  the  several  states,  and  remain, 
after  the  adoption  of  the  constitution,  what  they  were  before,  except  so  far  as 
they  may  be  abridged  by  that  instrument.*^'-* 

(3)  Applicability  of  Constitutional  Limitations  to  the  Pozvers  of  the  States — 
(a)  Limitations  Contained  in  the  Body  of  the  Constitution. — The  constitution 
was  ordained  and  established  by  the  people  of  the  United  States  for  themselves; 
for  their  own  government;  and  not  for  the  government  of  individual  states. 
Each  state  established  a  constitution  for  itself,  and  in  that  constitution,  provided 
such  limitations  and  restrictions  on  the  powers  of  its  particular  government  as 
its  judgment  dictated.  The  people  of  the  United  States  framed  such  a  govern- 
ment for  the  United  States  as  they  supposed  best  adapted  to  their  situation,  and 
best  calculated  to  promote  their  interests ;  the  powers  they  conferred  on  this 
government  were  to  be  exercised  by  itself;  and  the  limitations  on  power,  if 
expressed  in  general  terms,  are  naturally  and  necessarily  applicable  to  the  gov- 


powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people."  Its  prin- 
cipal purpose  was  not  the  distribution  of 
power  between  the  United  States  and  the 
states,  but  a  reservation  to  the  people  of 
all  powers  not  granted.  The  preamble 
of  the  constitution  declares  who  framed 
it,  "we  the  people  of  the  United  States," 
not  the  people  of  one  state,  but  the  people 
of  all  the  states,  and  article  10  of  the 
amendments  reserves  to  the  people  of  all 
the  states  the  powers  not  delegated  to 
the  United  States.  Kansas  v.  Colorado, 
20G   U.   S.   46,    90,    51   L.    Ed.    956. 

Unrestrained  powers  of  state  legisla- 
tures.— In  construing  the  federal  constitu- 
tion, congress  must  be  held  to  have  only 
those  powers  which  are  granted  expressly 
or  by  necessary  implication,  but  the  op- 
posite rule  is  the  one  to  be  aoplied  to  the 
construction  of  a  state  constitution.  The 
legislature  of  a  state  may  exercise  all 
powers  which  are  properly  legislative,  un- 
less they  are  forbidden  by  the  state  or 
national  constitutions.  Railroad  Co.  v. 
Otoe  Countv,  16  Wall.  667,  672.  21  L.  Ed. 
375;  South  Carolina  v.  United  States,  199 
U.  S.  437,  454,  50  L.  Ed.  261;  Halter  v. 
Nebraska,  205  U.  S.  34.  40,  51  L.  Ed.  696; 
Grafton  v.  United  States,  206  U.  S.  333, 
354,  51  L.  Ed.  1084. 

All  the  powers  that  remain  in  the  state 
governments  are  indefinite,  except  only 
in  the  constitution  of  Massachusetts.  Cal- 
der  V.  Bull  (opinion  of  Chase,  J.),  3  Dall. 
386,    r,S7,    1    L.    Ed.    648. 

"Another  vital  principle  is  that,  except 
as  restrained  by  its  own  fundamentnl  law, 
or  by  the  supreme  law  of  the  land,  a 
state  possesses  all  legislative  power  con- 
sistent with  a  republican  form  of  govern- 
ment; therefore  each  state,  when  not  thus 
restrained,  and  so  far  as  this  court  is 
concerned,  may.  by  legislation,  provide  not 
only  for  the  health,  morals  and  safety 
of  its  people,  but  for  the  common  good, 
as  involved  in  the  well-being,  peace,  hap- 


piness and  prosperity  of  the  people."  Hal- 
ter V.  Nebraska,  205  U.  S.  34,  40,  51  L. 
Ed.  696. 

"In  Gibbons  v.  Ogden,  9  Wheat.  1,  203, 
210,  6  L.  Ed.  23,  this  court  recognized 
the  possession  by  each  state  of  a  general 
power  of  legislation,  that  'embraces  every- 
thing within  the  territory  of  a  state,  not 
surrendered  to  the  general  government; 
all  which  can  be  most  advantageously  ex- 
ercised by  the  states  themselves.'  "  Hen- 
nington  v.  Georgia,  163  U.  S.  299,  308,  41 
L.    Ed.   166. 

60.  Powers  of  the  states;  whence  de- 
rived.— Sturges  V.  Crowninshield,  4  Wheat. 
122.  193,  4  L.  Ed.  529;  Poole  v.  Fleeger, 
11   Pet.   185,   212b,  9  L.    Ed.  680. 

If  the  constitution  is  considered  as  the 
source  of  the  powers  which  are  reserved 
to  the  states,  it  necessarily  admits  that 
its  origin  is  from  a  power  paramount  to 
theirs,  and  limits  thein  to  the  exercise 
of  such  as  it  recognizes  or  tacitly  admits 
by  imoosing  limited  restraints.  This  is 
a  principle,  which,  once  conceded,  will 
destroy  all  harmony  between  the  state  and 
federal  governments,  by  resorting  to  im- 
plication and  construction  to  ascertain 
their  respective  powers,  instead  of  adopt- 
ing the  definite  rule  furnished  by  the  tenth 
amendment.  That  refers  to  the  constitu- 
tion for  the  ascertainment  of  the  specific 
powers  granted  to  the  United  States,  or 
prohibited  to  the  states,  as  the  certain 
and  fixed  standard  by  which  to  measure 
them;  and  then  by  express  declaration, 
reserves  all  other  powers  to  the  states, 
or  the  people  thereof.  The  grant  in  the 
one  case,  or  the  prohibition  in  the  other, 
must,  therefore,  be  shown,  or  the  given 
power  remains  with  the  state,  in  its  orig- 
inal plenitude,  not  only  independent  of 
anj'  power  of  the  constitution,  but  para- 
mount to  it,  as  a  portion  of  sovereignty 
attaching  to  the  soil  and  territory,  in  its 
original  integrity.  (Opinion  of  Baldwin, 
J.)  Poole  V.  Fleeger.  11  Pet.  185,  212a, 
9    L.    Ed.    680. 
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ernment  created  by  the  instrument ;  they  are  Hmitations  of  power  granted  in  the 
instrument  itself;  not  of  distinct  governments  framed  by  different  persons  and 
for  different  purposes.''^ 

(b)  Liinitatioiis  Contained  in  the  First  Ten  Aviendiiients. — The  ten  amend- 
ments first  engrafted  upon  the  constitution  had  their  origin  in  the  apprehension 
that,  in  the  investment  of  powers  made  by  that  instrument  in  the  federal  gov- 
ernment, the  safety  of  the  states  and  their  citizens  had  not  been  sufficiently 
guarded.  These  amendments  were  designed  to  be  modifications  of  the  powers 
vested  in  the  federal  government;  their  language  is  susceptible  of  no  other 
rational,  literal  or  verbal  acceptation ;  and  it  has  been  uniformly  held  that  they 
impose  limitations  only  upon  the  federal  government  and  not  upon  the  states.^ ^ 

V.  Cruikshank,  93  U.  S.  542,  552,  23  L. 
Ed.  588;  Pearson  v.  Yewdall,  95  U.  S. 
294,  29G,  24  L.  Ed.  436;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  101,  24  L.  Ed.  616; 
Kelly  z>.  Pittsburg,  104  U.  S.  78,  26  L. 
Ed.  658;  Kring  v.  Missouri,  107  U.  S.  221, 
226,  27  h.  Ed.  506;  Presser  v.  Illinois,  116 
U.  S.  252,  265,  29  L.  Ed.  615;  Spies  v. 
Illinois,  123  U.  S.  131,  166,  31  L.  Ed.  80; 
In  re  Sawyer,  124  U.  S.  200,  219,  31  L. 
Ed.  402;  Brooks  v.  Missouri,  124  U.  S. 
394,  397,  31  L.  Ed.  454;  Nashville,  etc.,  R. 
Co.  V.  Alabama,  128  U.  S.  96,  32  L.  Ed. 
352;  Eilenbecker  v.  Plymouth  County,  134 
U.  S.  31,  33  L.  Ed.  801;  In  re  Kemmler, 
136  U.  S.  436,  34  L.  Ed.  519;  Davis  v. 
Texas,  139  U.  S.  651,  653,  35  L.  Ed.  300; 
McElvaine  v.  Brush,  142  U.  S.  155,  35 
L.  Ed.  971;  Trezza  z-.  Brush,  142  U.  S. 
160,  35  L.  Ed.  974;  Thorington  v.  Mont- 
gomery, 147  U.  S.  490,  37  L.  Ed.  252; 
Miller  v.  Texas,  153  U.  S.  535,  38  L.  Ed. 
812;  Brown  v.  Walker,  161  U.  S.  591,  606, 
40  L.  Ed.  819;  Talton  v.  Mayes,  163  U.  S. 
376,  382,  41  L.  Ed.  196;  Holden  v.  Hardy, 
169  U.  S.  366,  382,  42  L.  Ed.  780;  Brown 
V.  New  Jersey,  175  U.  S.  172,  174,  44  L. 
Ed.  119;  Maxwell  v.  Dow,  176  U.  S.  581. 
586,  44  L.  Ed.  597;  Capital  City  Dairy  Co'. 
V.  Ohio,  183  U.  S.  238,  245,  46  L.  Ed.  171; 
McFaddin  v.  Evans-Snider-Buel  Co.,  185 
U.  S.  505,  509,  46  L.  Ed.  1012;  West  v. 
Louisiana,  194  U.  S.  258,  261,  48  L.  Ed. 
965;  Ohio  v.  Dollison,  194  U.  S.  445,  447, 
48  L.  Ed.  1062;  Jack  v.  Kansas,  199  U.  S. 
372,  379,  50  L.  Ed.  234;  Howard  v.  Ken- 
tucky, 200  U.  S.  164,  172,  50  L.  Ed.  421; 
Barrington  v.  Missouri,  205  U.  S.  483,  486, 
51  L.  Ed.  890. 

The  first  ten  amendments  are  all  de- 
signed to  operate  as  restraints  on  the  gen- 
eral government,  and  most  of  them  for  the 
protection  of  private  rights  of  persons  and 
property.  Kring  v.  Missouri,  107  U.  S. 
221.    226,    27    E.    Ed.    506. 

The  first  amendment,  prohibiting  con- 
gress from  abridging  the  right  of  the  peo- 
ple to  assemble  and  to  petition  the  govern- 
ment for  a  redress  of  grievances,  is  a 
limitation  upon  the  powers  of  the  federal 
government  only.  United  States  Z'.  Cru- 
ikshank,   92   U.    S.    542,   552,   23   L.    Ed.   588. 

Second  and  fourth  amendments. — It  is 
well  settled  that  the  second  and  fourth 
amendments  to  the  constitution  of  the 
United  States,  one  of  which  provides  that 
the   right   of  the  people   to  keep   and  bear 


61.  Applicability  of  constitutional  limi- 
tations to  state  powers. — Barron  v.  Balti- 
more,  7    Pet.   243,   8   h.   Ed.   672. 

Provision  relating  to  preference  of  ports 
of  one  state  over  those  of  another. — Sec- 
tion nine  of  article  one  of  the  constitu- 
tion of  the  United  States,  forbidding  pref- 
erence to  the  ports  of  one  state  over  those 
of  another,  operates  only  as  a  limitation 
upon  the  powers  of  congress,  and  in  no 
respect  afifects  the  states  in  the  regula- 
tion of  their  domestic  affairs.  Munn  v, 
Illinois,  94  U.  S.  113,  135,  24  L.  Ed.  77; 
Johnson  zk  Chicago,  etc..  Elevator  Co., 
119  U.  S.  388,  400,  30  L.  Ed.  447;  Morgan 
v.  Louisiana,  118  U.  S.  455,  467,  30  L.  Ed. 
237. 

Such  provision  has  no  application  to  a 
quarantine  law  which  requires  that  ves- 
sels arriving  at  a  port  of  the  state  shall 
stop  at  a  quarantine  station  and  undergo 
an  inspection  and  disinfection,  and  pay  a 
fixed  fee  for  such  services.  Morgan  v. 
Louisiana,    118    U.    S.    455,    30    L.    Ed.    237. 

Provision  relating  to  place  of  trial  in 
criminal  cases. — The  provision  of  the  third 
article  of  the  constitution,  which  declares 
that  the  trial  of  all  crimes  shall  be  held 
in  the  state  where  they  have  been  com- 
mitted, has  reference  only  to  trials  in  the 
federal  courts;  it  has  no  application  to 
trials  in  the  state  courts.  Nashville,  etc., 
R.  Co.  V.  Alabama,  128  U.  S.  96,  101,  33 
L.    Ed.    352. 

63.  Same;  limitations  contained  in  the 
first  ten  amendments. — Barron  v.  Balti- 
more, 7  Pet.  243,  250,  8  L.  Ed.  672;  Liv- 
ingston z'.  Moore,  7  Pet.  469,  551,  8  L.  Ed. 
751;  Holmes  v.  Jennison,  14  Pet.  540,  10 
L.  Ed.  579;  Fox  v.  Ohio,  5  How.  410,  434, 
12  L.  Ed.  213;  West  River  Bridge  Co.  v.  Dix, 
6  How.  507.  12  L.  Ed.  535;  Smith  v.  Mary- 
land, 18  How.  71,  76,  15  L.  Ed.  2G9; 
Whiters  v.  Buckley,  20  How.  84,  91,  15 
L.  Ed.  816;  Pervear  v.  The  Common- 
wealth, 5  Wall.  475,  479,  18  L.  Ed.  608; 
Twitchell  V.  Commonwealth,  7  Wall.  321, 
19  L.  Ed.  223;  Hepburn  v.  Griswold,  8 
Wall.  603,  604,  623,  19  L.  Ed.  513;  Broder- 
ick  7^  Magraw,  8  Wall.  639,  19  L.  Ed. 
531;  The  Justices  v.  Murray,  9  Wall.  274, 
278,  19  L.  Ed.  658;  Pumpelly  v.  Green  Bay 
Co.,  13  Wall.  166,  176,  20  L.  Ed.  557; 
Slaughter-House  Cases,  16  Wall.  36,  80, 
21  L.  Ed.  394;  Edwards  v.  Elliott,  21  Wall. 
533,  557,  22  L.  Ed.  487;  Walker  v.  Sauvinet, 
92   U.  S.   90,  23  L.   Ed.  678;  United   States 
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Effect  of  Fourteenth  Amendment  as  Forbidding  the  States  to  Abridge 
the  Rights  Secured  by  the  First  Ten  Amendments. — The  proposition  some- 
times advanced,  that  although  the  first  ten  articles  of  the  amendments  are  not 


arms  shall  not  be  infringed,  and  the 
other  of  which  protects  the  people  against 
unreasonable  searches  and  seizures,  oper- 
ate only  upon  the  federal  power,  and  have 
no  reference  whatever  to  proceedings  in 
state  courts.  Barron  v.  Baltimore,  7  Pet. 
243,  8  L.  Ed.  672;  Fox  v.  Ohio,  5  How. 
410,  12  L.  Ed.  213;  Twitchell  v.  Common- 
wealth, 7  Wall.  321,  19  L.  Ed.  223;  The 
Justices  V.  Murray,  9  Wall.  274,  19  L. 
Ed.  658;  United  States  v.  Cruikshank,  92 
U.  S.  542,  552,  23  L.  Ed.  588:  Spies  v. 
Illinois.  123  U.  S.  131,  31  L.  Ed.  80;  Mil- 
ler V.  Texas.  153  U.  S.  535.  538,  38  L.  Ed. 
812. 

The  provision  of  the  fourth  amendment 
that  no  warrants  shall  issue  but  upon 
probable  cause  supported  by  oath  or  affir- 
mation, applies  only  to  warrants  issued 
under  the  laws  of  the  United  States  and 
has  no  application  to  state  process. 
Barron  v.  Baltimore.  7  Pet.  243,  8  L.  Ed. 
672;  Livingston  v.  Moore,  7  Pet.  469,  8 
L.  Ed.  751;  Fox  V.  Ohio,  5  How.  410,  12 
L.  Ed.  213;  Smith  v.  Maryland,  18  How. 
71.    76.    15    E.    Ed.    269. 

The  fifth  amendment. — As  regards  the 
effect  of  the  tifth  amendment  of  the  con- 
stitution, it  has  always  been  held  to  be 
a  restriction  upon  the  powers  of  the  fed- 
eral government,  and  to  have  no  refer- 
ence to  the  exercise  of  such  powers  by 
the  state  governments.  Barron  v.  Balti- 
more, 7  Pet.  243,  8  L.  Ed.  672;  Livingston 
V.  Moore,  7  Pet.  469,  8  L.  Ed  751;  Fox 
V.  Ohio,  5  How.  410,  434,  12  L.  Ed.  213 
Withers  v.  Buckley,  20  How.  84,  15  L.  Ed 
816;  Twitchell  v.  Commonwealth,  7  Wall 
321,  19  L.  Ed.  223;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  Ed.  616;  Kelly 
V.  Pittsburg,  104  U.  S.  78,  79,  26  L.  Ed 
658;  Nashville,  etc.,  R.  Co.  v.  Alabama,  128 
U.  S.  96,  101,  32  L.  Ed.  352;  Davis 
Texas,  139  U.  S.  651,  653,  35  L.  Ed.  300; 
Talton  v.  Mayes,  163  U.  S.  376,  382,  41 
L.  Ed.  196;  Brown  v.  New  Jersey,  175 
U.  S.  172,  44  L.  Ed.  119;  Capital  City 
Dairy  Co.  v.  Ohio,  183  U.  S.  238,  245,  46 
L.  Ed.  171;  Jack  v.  Kansas,  199  U.  S.  372, 
380,  50  L.  Ed.  234;  Howard  v.  Iventucky, 
200  U.  S.  164,  172,  50  L.  Ed.  421;  Bar- 
rington  v.  Missouri,  205  U.  S.  483,  486,  51 
L.   Ed.   890. 

The  provision  in  the  fifth  amendment 
to  the  constitution  of  the  United  States, 
declaring  that  private  property  shall  not 
be  taken  for  public  use,  without  just  com- 
pensation, is  intended  solely  as  a  limita- 
tion on  the  exercise  of  power  by  the  gov- 
ernment of  the  United  States;  and  is  not 
applicable  to  the  legislation  of  the  states. 
Barron  v.  Baltimore,  7  Pet.  243.  8  L.  Ed. 
672;  Withers  v.  Buckley,  20  How.  84,  90, 
15  L.  Ed.  816;  Hepburn  v.  Griswold,  8 
Vvall.  603,  604,  623,  19  L.  Ed.  513;  Brod- 
erick  v.  Magraw,  8   Wall.   6.-9,  19   L.   Ed. 


531;  Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
166,   176,  20  L.    Ed.   557. 

The  provision  of  the  fifth  amendment 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process 
of  law,  is  a  limitation  upon  the  powers  of 
the  federal  government  and  not  upon  the 
powers  of  the  state.  Slaughter-House 
Cases,  16  Wall.  36,  80.  21  L.  Ed.  394;  Mc- 
Faddin  v.  Evans-Snider-Buel  Co.,  185  U. 
S.  505,  509.  46  L.  Ed.  1012. 

As  to  twice  in  jeopardy,  see  Fox  v.  Ohio, 
5  How.  410,  434,  12  L.  Ed.  213. 

The  sixth  amendment  of  the  constitu- 
tion of  the  United  otates  is  restrictive  of 
the  powers  of  the  federal  government  and 
not  a  restraint  upon  the  states.  Barron 
V.  Baltimore,  7  Pet.  243,  8  L.  Ed.  672; 
Fox  v.  Ohio,  5  How.  410,  434,  12  L.  Ed. 
213:  Smith  v.  Marvland,  18  How.  71,  76, 
15  L.  Ed.  269;  Withers  v.  Buckley,  20 
How.  84,  90,  15  L.  Ed.  816;  Twitchell  v. 
Commonwealth,  7  Wall.  321,  19  L.  Ed.  223; 
Spies  V.  Illinois,  123  U.  S.  131,  31  L.  Ed. 
80:  Davis  v.  Texas,  139  U.  S.  651,  653,  35 
L.  Ed.  300;  Brown  v.  New  Jersey,  175  U. 
S.  172,  174,  44  L.  Ed.  119:  Maxwell  v. 
Dow,  176  U.  S.  581,  586,  44  L.  Ed.  597; 
West  V.  Louisiana,  194  U.  S.  258,  261,  48 
L.  Ed.  965:  Howard  v.  Kentucky,  200  U. 
S.    164,   172.   50   L.   Ed.  421. 

The  provision  of  the  sixth  article  of 
the  amendments  to  the  federal  constitu- 
tion that  the  accused  shall  be  entitled 
to  a  trial  by  an  impartial  jury,  etc.,  is  a 
limitation  upon  federal,  not  upon  state, 
power.  Brooks  v.  Missouri,  124  U.  S. 
394.  397,  31  L.  Ed.  454,  Spies  v.  Illinois, 
123  U.   S.  131.  136,  31   L.   Ed.  80. 

The  provision  of  the  seventh  amendment 
to  the  constitution  which  secures  to  every 
party  the  right  to  trial  by  jury  where  the 
amount  in  controversy  exceeds  $20,  does 
not  apply  to  trials  in  state  courts.  Ed- 
wards z\  Elliott,  21  Wall.  532,  557,  22  L. 
Ed.  487;  Walker  v.  Sauvinet,  92  U.  S. 
90,  92.  23  L.  Ed.  678;  Pearson  v.  Yewdall; 
95   TI     S.    294.   24    L.    Ed.    436. 

Right  of  confrontation;  sixth  amend- 
ment not  applicable  to  proceedings  in 
state  courts. — See  post,  "Right  to  Con- 
front Accusers  and  Witnesses;"  XVIII, 
F. 

The  provision  of  the  seventh  amendment 
that  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules 
of  the  common  law,  cannot  be  invoked  in 
a  state  court  to  prohibit  it  from  re-exam- 
ing  on  a  writ  of  error  facts  tried  by  a 
iurj'  in  the  court  below.  The  Jutices  v. 
'Murray,   9    Wall.    274.   278,    19    L.    Ed.    658. 

The  provision  in  the  eighth  article  of 
the  amendments  to  the  constitution,  that 
"excessive  fines"  shall  not  be  "imposed, 
nor    cruel    and    unusual    punishments    in- 
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directly  applicable  to  the  states,  yet,  in  so  far  as  they  secure  the  fundamental 
rights  of  the  individual,  they  make  them  his  privileges  and  immunities  as  a  cit- 
izen of  the  United  States,  which  cannot  now,  under  the  prohibition  contained 
in  the  fourteenth  amendment,  be  abridged  by  the  states,  has  been  held  to  be 
unsound.^3  ■ 

(c)  Limitations  Contained  in  the  War  Amcnduicnts. — These  amendments  are 
limitations  upon  the  power  of  the  states  and  enlargements  of  the  powers  of 
congress.^^ 

General  Features  of  System  Not  Altered  by  War  Amendments. — Not- 
withstanding the  pervading  sentiment  growing  out  of  the  Civil  War  for  the 
need  of  a  stronger  national  government,  and  however  such  sentiment  may  have 
contributed  to  the  adoption  of  the  thirteenth,  fourteenth  and  fifteenth  amend- 
ments, there  is  nothing  in  those  amendments  indicative  of  any  purpose  to  de- 
stroy the  main  features  of  our  general  system  of  government.  The  states  still 
exist  with  powers   for  domestic  and  local  government,  including  the  regulation 


llicted,"  appli-es  to  national  and  not  to 
state  legislation.  Pervear  v.  The  Com- 
monwealth, 5  Wall.  475,  18  L.  Ed.  608. 
See,  also,  post,  "Eighth  Amendment  Not 
AppKcable  to  Proceedings  in  State 
Courts,"   XVIII,   M,   2,   a. 

The  ninth  amendment. — An  objection 
that  proceedings  by  a  state  to  foreclose  a 
lien  upon  land  for  the  satisfaction  of  ar- 
rearages owing  to  the  state  by  a  delin- 
quent official,  were  contrary  to  the  ninth 
article  of  the  amendinent  to  the  federal 
constitution  is  untenable,  since  the  first 
ten  amendments  ©f  the  federal  constitu- 
tion do  not  extend  t©  the  states.  Living- 
ston V.  Moore,  7  Pet.  469,  551,  8  L.  Ed. 
751. 

63.  Rights  protected  by  first  ten  amend- 
ments are  not  privileges  and  immunities 
within  the  prohibition  contained  in  the 
fourteenth.— Spies  v.  Illinois,  123  U.  S.  131, 
166,  31  L.  Ed.  80;  In  re  Kemmler,  136  U. 
S.  436,  34  E.  Ed.  519;  McElvaine  v.  Brush, 
142  U.  S.  155,  158,  35  L.  Ed.  971;  Trezza 
V.  Brush,  142  U.  S.  160,  35  L.  Ed.  974; 
Maxwell  v.  Dow,  176  U.  S.  581,  44  L.  Ed. 
597. 

The  adoption  of  the  fourteenth  amend- 
ment did  not  have  the  efifect  of  enlarging 
the  former  amendments  so  as  to  make 
them,  in  effect,  rest  upon  the  powers  of 
the  states  as  well  as  upon  the  powers  of 
the  federal  government.  The  rights  of 
persons  secured  or  protected  by  the  first 
eight  amendments  do  not  constitute 
privileges  and  immunities  to  citizens  of 
the  United  States  in  the  sense  in  which 
those  words  are  used  in  the  fourteenth 
amendment  forbidding  the  states  to 
abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States.  Maxwell 
V.   Dow,    176  U.   S.    581,   44    L.    Ed.   597. 

The  provision  of  the  eighth  amendment 
of  the  constitution  of  the  United  States, 
that  excessive  bails  shall  not  be  required, 
nor  cruel  or  unusual  punishment  inflicted, 
cannot  be  read  into  the  fourteenth  amend- 
ment which  forbids  any  state  to  make  or 
enforce  any  law  which  shall  abridge  priv- 
ileges or  immunities  of  citizens  of  the 
United  States,  or  to  deprive  any  person 
of    life,    liberty    or    property    without    due 


process  of  law,  so  as  to  make  the  inhibi- 
tion of  the  eighth  amendment  applicable 
to  the  states.  In  re  Kemmler,  136  U.  S. 
436,   448,   34   L.    Ed.    519. 

See,  to  the  contrary,  the  dissenting  opin- 
ion of  Mr.  Justice  Harlan  in  Patterson  v. 
Colorado,  205  U.  S.  454,  464,  51  L.  Ed. 
879,  wherein  it  is  said,  among  other  things: 
"The  fourteenth  amendment  declares,  in 
express  words,  that  'no  state  shall  make 
or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens 
of  the  United  States.'  As  the  first  amend- 
ment guarantied  the  rights  of  free  speech 
and  of  a  free  press  against  hostile  action 
by  the  United  States,  it  would  seem  clear 
that  when  the  fourteenth  amendment  pro- 
hibited the  states  from  impairing  or  abridg- 
ing the  privileges  of  citizens  of  the  United 
States  it  necessarily  prohibited  the  states 
from  impairing  or  abridging  the  constitu- 
tional rights  of  such  citizens  to  free  speech 
and  a  free  press." 

See,  also,  the  opinion  of  the  court  in 
Brown  v.  Walker,  161  U.  S.  591,  606.  40 
L.  Ed.  819,  wherein  it  is  said:  "It  is 
true  that  the  constitution  does  not  operate 
upon  a  witness  testifying  in  the  state 
courts,  since  we  have  held  that  the  first 
eight  amendments  are  limitations  only 
upon  the  powers  of  congress  and  of  the 
federal  courts,  and  are  not  applicable  to 
the  several  states,  except  so  far  as  the 
fourteenth  amendment  may  have  made 
them    applicable." 

65.  Limitations  contained  in  the  war 
amendments. — Slaughter-House  Cases,  16 
Wall.  36,  21  L.  Ed.  394;  Strauder  v.  West 
Virginia,  100  U.  S.  303,  25  L.  Ed.  664; 
Virginia  v.  Rives,  100  U.  S.  313,  25  L.  Ed. 
667;  Ex  parte  Virginia,  100  U.  S.  339, 
345,  25  L.  Ed.  676;  Kelly  v.  Pittsburg,  104 
U.  S.  78,  79,  26  L.  Ed.  658;  United  States 
V.  Harris,  106  U.  S.  629,  638,  27  L.  Ed.  290; 
Civil  Rights  Cases,  109  U.  S.  3,  10,  27 
L.  Ed.  836;  Brown  v.  New  Jersey,  175 
U.    S.   172,    176,   44   L.    Ed.    119. 

The  fourteenth  amendment  operates  to 
restrict  the  powers  of  the  states.  Brown 
V.  New  Jersey,  175  U.  S.  172  176,  44  L. 
Ed.  119. 
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of  civil — the  rights  of  person  and  of  property — but  with  additional  limitations 
imposed  upon  the  states  and  with  additional  powers  conferred  upon  the  nation.^*' 
The  fourteenth  amendment  to  the  federal  constitution  "did  not  radically  change 
the  whole  theory  of  the  relations  of  the  state  and  federal  governments  to  each 
other  and  of  both  governments  to  the  people. "^^  The  national  government  still 
remains  one  of  enumerated  powers,  and  the  tenth  amendment  is  not  shorn  of 
its  vitality.^^ 

(4)  Implied  Prohibitions  to  the  States — (a)  From  Grants  to  Federal  Gov- 
ernment.— With  the  ample  powers  confided  to  the  national  government,  for  the 
purposes  declared  in  the  preamble  of  the  federal  constitution,  are  connected 
many  express  and  important  limitations  on  the  sovereignty  of  the  states,  which 
are  made  for  the  same  purposes.  Thus,  the  powers  of  the  Union  on  the  great 
subject  of  war,  peace  and  commerce,  and  on  many  others,  are  in  themselves 
limitations  of  the  sovereignty  of  the  states ;  and  in  addition  to  these,  the  sov- 
ereignty of  the  states  is  surrendered,  in  ma'^y  instances,  where  the  surrender 
can  only  operate  to  the  benefit  of  the  people,  and  where,  perhaps,  no  other 
power  is  conferred  on  congress  than  a  conservative  power  to  maintain  the  prin- 
ciples established  in  the  constitution.^^  But  an  affirmative  grant  of  a  power  to 
the  general  government  is  not,  of  itself,  a  prohibition  of  the  same  power  to  the 
states.  There  are  subjects  over  which  the  federal  and  state  governments  exer- 
cise concurrent  jurisdiction.'^^  The  states  cannot  be  held  to  have  parted  with 
any  of  the  attributes  of  sovereignty  which  are  not  plainly  vested  in  the  federal 
government  and  inhibited  to  the  states,  either  expressly  or  by  necessary  impli- 
cation."^ This  implication  may  arise  from  the  nature  of  the  power.  Thus 
where  an  authority  is  granted  to  the  Union,  to  which  a  similar  authority  in  the 
states  would  be  absolutely  and  totally  contradictory  and  repugnant,  there  the 
authority  to  the  federal  government  is  necessarily  exclusive ;  and  the  same  power 
cannot  he  constitutionally  exercised  by  the  states.  The  exclusive  grant  of  the 
power  to  the  federal  government  implies  a  prohibition  upon  its  exercise  by  the 
states. '^2 


66.  General  features  of  system  not  al- 
tered by  war  amendments. — Slaughter- 
House  Cases,  16  Wall.  36,  82,  21  L.  Ed. 
394;  United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  Ed.  .588;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  Ed.  923;  In  re 
Kemmler.  136  U.  S.  436,  448,  34  L.  Ed. 
519;  McPherson  v.  Blacker,  146  U.  S.  1, 
M,  36  L.  Ed.  869;  Hodges  v.  United  States, 
203  U.  S.  1,  16,  51  L.  Ed.  65.  See.  also, 
post.  "No  Radical  Change  in  the  Theory 
of    Government,"    XVII,    3,   b,    (2),    (b). 

67.  Same.— In  re  Kemmler,  136  U.  S. 
436,  438,  34  L.  Ed.  519:  Brown  v.  New 
Jersey,  175  U.  S.  172,  175,  44  L.  Ed.  119; 
Owensboro  Waterworks  Co.  v.  Owens- 
boro,  200  U.  S.  38,  47,  50  L.  Ed.  361; 
Felts  V.  Alurphy,  201  U.  S.  123,  129,  50 
L.   Ed.   689. 

68.  Sam.e.— Hodges  v.  United  States,  203 
U.    S.   1,   16.   51   L.    Ed.   65. 

69.  Prohibitions  imolied  from  grant--  to 
the  federal  government. — Cohens  v.  Vir- 
ginia,  6   Wheat.   264,  382,   5   L.    Ed.   257. 

70.  Same. — Sturges  v.  Crowninshield,  4 
Wheat.  122,  193.  4  L.  Ed.  529;  Hous- 
ton V.  Moore,  5  Wheat.  1,  49,  5  L.  Ed.  19; 
Holmes  v.  Jennison,  14  Pet.  540,  574,  10 
L.  Ed.  579;  Prigg  v.  Pennsylvania,  16 
Pet.  539,  622,  10  L.  Ed.  1060;  License 
Cases,  5  How.  504.  579,  12  L.  Ed.  256; 
Oilman   v.   Philadelphia,   3    Wall.   713,  730, 


18  L.  Ed.  96;  Ex  parte  McNiel,  13  Wall. 
236.  240,  20  L.  Ed.  624;  Railroad  Co.  v. 
Fuller,  17  Wall.  560,  21  L.  Ed.  710:  In- 
man  Steamship  Co.  z'.  Tinker,  94  U.  S. 
238,  239,  242,  24  L.  Ed.  118.  See.  also, 
post,  "Division  of  Powers  between  tlie 
Federal  and  State  Governments,"  VI,  D. 
3,  c,  et  seq;  "Concurrent  Powers  of  State 
and  Federal  Governments,"  VI,  D.  3,  c,  (5). 
"It  is  well  known  that  upon  this  sub- 
ject a  difference  of  opinion  has  existed, 
and  still  exists,  among  the  members  of 
this  court.  But  with  every  respect  for 
the  opinion  of  my  brethren  with  whom  I 
do  not  agree,  it  appears  to  me  to  be  very 
clear,  that  the  mere  grant  of  power  to  the 
general  government  cannot,  upon  anviust 
principles  of  construction,  be  construed  to 
be  an  absolute  prohibition  to  the  exercise 
of  any  power  over  the  same  subject  by 
the  states."  (Opinion  of  Taney,  C.  T.) 
License  Cases,  5  How.  504,  579,  12  L.  Ed. 
256. 

71.  Same. — Pa^^'^entrer  Cases,  7  How. 
283,    393,    12    L.    Ed.    702. 

72.  Prohibition  implied  by  reason  of  re- 
pugnancy.— Sturges  V.  Crowninshield,  4 
Wheat.  122,  193,  4  L.  Ed.  529:  Houston 
f.  Moore,  5  Wheat.  1,  49.  5  L.  Ed.  19: 
Worcester  v.  Georgia.  6  Pet.  515,  8  L.  Ed. 
48,T:  Holmes  v.  Tennison,  14  Pet.  540,  574, 
10   L.   Ed.    579;   Prigg  v.   Pennsylvania,   16 
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State  Laws  Infringing-  upon  Exclusive  Jurisdiction  of  Congress  Are 
Invalid. — Whenever  the  statute  of  a  state  invades  the  domain  of  legislation 
which  belongs  exclusively  to  the  congress  of  the  United  States,  it  is  void,  no 
matter  under  what  class  of  powers  it  may  fall,  or  how  closely  allied  it  may  be 
to  powers  conceded  to  belong  to  the  states.  Neither  the  power  to  tax,  the  police 
power,  nor  any  other  power  of  the  state  can  be  exercised  to  the  extent  of  work- 
ing a  practical  assumption  of  the  powers  conferred  exclusively  upon  congress.'''^ 

(b)  Prohibition  Implied  from  Exceptions  to  Restrictions  upon  States. — The 
supreme  court  has  always  held,  as  to  grants  of  powers  to  the  United  States  and 
the  restrictions  upon  the  states,  that  an  exception  to  a  particular  case  presup- 
poses that  those  which  are  not  exceptions  are  embraced  within  the  grant  or  pro- 
hibition ;  and  have  laid  it  down  as  a  general  rule  that  where  no  exception  is 
made  in  terms,  none  will  be  made  by  mere  implication  or  construction."-* 

(5)  State  Pozvcrs  as  Dependent  upon  the  Assent  of  Congress. — Compacts 
with  Other  States  and  with  Foreign  Powers. — The  constitution  declares, 
that  "no  state  shall,  without  the  consent  of  congress,  enter  into  any  agreement 
or  compact  with  another  state;"  thus  plainly  admitting,  that  with  such  consent 
it  may  be  done."^ 

Mode  of  Giving  Consent. — The  con.stitution  makes  no  provision  respecting 
the  mode  or  form  in  which  the  consent  of  congress  is  to  be  signified,  very  prop- 
erly leaving  that  matter  to  the  wisdom  of  that  body  to  be  decided  upon  accord- 
ing to  the  ordinary  rules  of  law  and  of  right  reason.    The  only  question  in  cases 


Pet.  539,  622,  10  L.  Ed.  1060;  License 
Cases  (opinion  of  McLean,  J.),  5  How. 
504,  5g8,  12  L.  Ed.  256;  Passenger  Cases,  7 
How.  283,  393,  12  L.  Ed.  702;  Oilman  z'. 
Philadelphia,  3  Wall.  713,  727,  18  L.  Ed. 
96;  Munn  v.  Illinois,  94  U.  S.  113,  124,  24 
L.  Ed.  77;  The  Roanoke,  189  U.  S.  185, 
197,    47    L.    Ed.    770. 

73.  Supremacy  in  case  of  conflict. — 
Houston  z'.  Moore,  5  Wheat.  1,  22,  25,  5 
L.  Ed.  19;  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  Ed.  23;  Prigg  v.  Pennsylvania,  16 
Pet.  539,  617,  10  L.  Ed.  1060;  Welton  v. 
Missouri,  91  U.  S.  275,  282,  23  L-  Ed.  347; 
Henderson  v.  Mayor,  92  U.  S.  259,  23  L. 
Ed.  543;  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  23  L.  Ed.  550;  Railroad  Co.  v.  Husen, 
95  U.  S.  465.  471,  24  L.  Ed.  527.  See, 
also,  post,  "Supremacy  in  Case  of  Con- 
flict between  State  and  Federal  Powers," 
VL  D,  3,  c,  (6),  (b),  (hh);  "Generally,"  VL 
D,  3,  c,  (6),  (a). 

Where  the  right  to  legislate  upon  a  par- 
ticular subject,  as  for  example,  foreign 
and  interstate  commerce,  is  exclusively 
vested  in  congress,  it  is  no  answer,  to  a 
charge  that  a  state  statute  is  an  infringe- 
ment upon  this  exclusive  power  of  con- 
gress, to  say  that  it  was  enacted  in  the 
exercise  of  the  police  power  of  the  state, 
for,  to  whatever  class  of  legislative  powers 
it  may  belong,  if  by  the  constitution  it 
is  granted  exclusively  to  congress,  it  is 
prohibited  to  the  states.  Henderson  v. 
New  York,  92  U.   S.  259,  23  L.   Ed.   543. 

"Where  congress  has  dealt  with  a  sub- 
ject within  its  exclusive  power,  or  where 
such  exclusive  power  is  given  to  the  fed- 
eral courts,  as  in  cases  of  admiralty  and 
maritime  jurisdiction,  it  is  not  competent 
for  states  to  invade  that  domain  of  legis- 
lation, artd  enact  laws  which  in  any  way 
trench  upon  the  power  r>f  the  federal  gov- 


ernment."     The    Roanoke,    189   U.    S.   185, 
197,  47  L.   Ed.  770. 

74.  Prohibitions  implied  from  excep- 
tions.— Cohens  z\  Virginia,  6  Wheat.  264, 
378,  5  L.  Ed.  257;  Society  for  the  Propaga- 
tion of  the  Gospel  v.  New  Haven,  8  Wheat. 
464,  489,  490,  5  L.  Ed.  662;  Gibbons  v. 
Ogden,  9  Wheat.  1,  206,  207,  216,  6  L. 
Ed.  23;  Brown  v.  Maryland,  12  Wheat. 
419,  438,  6  L.  Ed.  678;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  722,  9  L.  Ed. 
1233.  See,  also,  ante,  "Existence  of  Power 
Implied   from    Exceptions,"    HI,    B,    19,   c. 

75.  State  powers  dependent  upon  the 
assent  of  congress. — Poole  v.  Fleeger,  11 
Pet.  185,  209,  9  L.  Ed.  680. 

"  'No  state  shall,  without  the  consent 
of  congress,  enter  into  any  agreement  or 
compact  with  another  state,  or  a  foreign 
power.'  By  the  terms,  then,  of  this  clause, 
whenever  the  consent  of  congress  is  given 
to  any  such  agreement  or  compact,  the 
prohibition  is  fully  satisfied,  and  ceases 
to  operate;  the  states  stand  towards  each 
other,  and  foreign  powers,  as  they  did  be- 
fore the  adoption  of  the  constitution,  so 
far  as  this  sentence  abridged  their  reserved 
powers.  But  as  the  consent  of  congress 
cannot  dispense  with  the  prohibition  in 
the  first  sentence  of  this  section,  it  be- 
comes, by  necessary  implication,  a  pro- 
viso or  limitation  to  the  second.  That 
such  agreement  or  compact  shall  not  be 
a  treaty,  alliance  or  confederation;  if  it 
does  not  come  within  the  constitutional 
meaning  of  these  terms,  the  agreement  or 
compact  is  valid,  if  made  witli  the  consent 
of  congress;  if  it  does,  it  is  void  by  the 
first  part  of  the  prohibition,  which  an- 
nuls whatever  is  done  in  opposition  to 
it."  (Opinion  of  Baldwin,  J.)  Poole  v. 
Fleeger,   11    Pet.   185,   212d,   9   L.   Ed.   680. 
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which  involve  that  point  is,  has  congress,  by  some  positive  act  in  relation  to 
such  agreernent,  signified  the  consent  of  that  body  to  its  validity .■^*^ 

Consent  Cannot  Remove  Express  Restrictions. — "By  the  first  clause  of  § 
10  of  article  1  of  the  constitution,  certain  powers  are  enumerated  which  the  states 
are  forbidden  to  exercise  in  any  event ;  and  by  clauses  two  and  three,  certain  others, 
which  may  be  exercised  with  the  consent  of  congress.  As  to  tnose  in  the  first 
class,  congress  cannot  relieve  from  the  positive  restriction  imposed.  As  to  those 
in  the  second,  their  exercise  may  be  authorized  ;  and  they  include  the  collection 
of  the  revenue  from  imposts  and  duties  on  imports  and  exports,  by  state  en- 
actments, subject  to  the  revision  and  control  of  congress ;  and  a  tonnage  duty, 
to  the  exaction  of  which  only  the  consent  of  congress  is  required.  Beyond  this, 
congress  is  not  empowered  to  enable  the  states  to  go  in  this  direction."''^ 

Congress  Can  Only  Assent  or  Dissent. — Where  the  consent  of  congress  is 
made  necessary  to  validate  any  law  of  a  state,  congress  can  only  assent  or  dis- 
sent thereto  or  therefrom,  but  can  exercise  no  legislative  power  over  the  sub- 
ject matter,  without  some  express  authority  to  revise  and  control  such  state 
law,  by  regulations  of  its  own.  And  in  the  absence  of  any  power  in  congress, 
to  do  more  than  simply  assent  or  dissent,  the  assent  is  a  condition;  and  when 
once  given  to  an  act  of  a  state,  it  has  the  same  validity  as  if  no  prohibition  had 
been  made  in  the  constitution  against  the  exercise  of  any  right  of  the  state  to 
do  the  act  in  virtue  of  its  reserved  powers,  or  any  condition  in  any  way  irn- 
posed  to  affect  its  original  inherent  sovereignty.  The  assent  of  congress  is 
made  an  exception  to  the  prohibition,  and  when  given  takes  the  case  out  of  the 
prohibition,  and  leaves  the  power  of  the  state  uncontrolled,  on  the  common  law 
rule,  that  "an  exception  out  of  an  exception  leaves  the  thins:  unexcepted.''^^ 

(6)  States  Sovereign  to  What  Extent — (a)  Generally. — The  states  of  the 
Union  are  sovereign  states,  and  the  history  of  the.  states,  and  the  events  which 
are  daily  occurring,  furnish  the  strongest  evidence  that  they  have  adopted  to- 
wards each  other  the  laws  of  comity  in  their  fullest  extent.' '^  The  people  of 
each  state  compose  a  state,  having  its  own  government,  and  endowed  with  all 
the   functions  essential  to  separate  and  independent  existence. ^o 

76     Mode  of  giving  consent. — Green  v.  Wall.  71,  76,  19  L.  Ed.  101;  Texas  v.  White, 

Biddle    8  Wheat.   1,  86.  5  L.   Ed.  .547;  Vir-  7    Wall.    700,    735,    19    L.    Ed.    227;    United 

ginia    v     West    Virginia,    11    Wall.    39,    20  States    v.    Railroad    Co.,    17   Wall.    322,    21 

L.    Ed.    67.  L.    Ed.    597;    Pennoyer   v.    Neff,    95    U.    S. 

The   compact  of   1789   between   Virginia  714,   722,   24  L.    Ed.   565;   Van   Brocklin  v. 

and   Kentucky  was   valid,   under   that  pro-  Tennessee,   117   U.   S.   151,   178,   29   L.    Ed. 

vision   of   the'  constitution  which   declares,  845;    Smith    v.    Alabama,    124    U.    S.    465, 

that   "no   state   shall,   without   the   consent  476,  31   L.   Ed.  508;  Plumley  v.  Massachu- 

of   congress,   enter   into    an    agreement    or  setts,    155   U.   S.   461,   472,   39   L.    Ed.    223; 

compact    with    another    state,    or    with    a  Pollock   v.    Farmers'    Loan,   etc.,    Co.,    157 

foreign    power" — no    particular    mode,    in  U.    S.  420,   560,   39   L.   Ed.   759;   Overby  v. 

which  that  consent  must  be  given,  having  Gordon,    177    U.    S.    214,    222,    44    L.    Ed. 

been    prescribed   by   the   constitution;    and  741;     Northern    Securities    Co.    v.    United 

congress   having   consented   to   the   admis-  States,   193  U.   S.   197,  348,  48  L.   Ed.   679; 

sion    of    Kentucky    into    the    Union,    as    a  In   re   Hefif,   197  U.   S.   488,   505,   49   L.   Ed. 

sovereign  state,  upon  the  conditions  men-  848;   South   Carolina  v.  United  States,  199 

tioned  in   the   compact.      Green   v.    Biddle,  U.   S.   437,   454,   50   L.   Ed".   261. 

8  Wheat.   1,  5  L.   Ed.   547.     Accord:     Vir-  Texas    originally    occupied    towards    the 

ginia    v.    West    Virginia,    11    Wall.    39,    20  United    States    the    position    of    an    inde- 

L.    Ed.   67.  pendent    sovereignty.      Its    citizens    were 


77.    Consent  cannot  remove  express  re- 


determined   by    its    laws,    and    they    pre- 


striction.— In  re  Rahrer,  140  U.  S.  545,  560,  scribed  the  manner  in  which  aliens  might 

or   T      pH     '^7''  become      citizens.       Contzen      v.      United 

'««     ^                                1         .      ^  r.    A-     »„«.  States,   179   U.   S.    191,    195,  45   L.    Ed.   148. 

78.  Congress  can  only  assent  or  dissent  ..^j^^  ^^^^^^,  government  is  composed 
—Poole  V.  Fleeger,  11  Pet.  18..,  212c,  9  ^^  twenty  four  sovereign  and  independent 
L,.   Ed.   680.  states    each    of   which   may   have    its   local 

79.  States  sovereign  to  what  extent. —  usages  and  customs,  at  common  law." 
Taney,  C.  J.,  delivering  the  majority  opin-  McLean,  J.,  delivering  the  majority  opin- 
ion in  Bank  7'.  Tr.irle,  13  Pet.  519,  590,  10  io^  j,-,  Wheaton  v.  Peters,  8  Pet.  591,  658, 
L.    Ed.    274,    McKinley,    J.,    dissenting.  g   L.    Ed.   1055. 

80.  Same. — Lane    County  v.   Oregon,    7  In  many  articles  of  the  constitution  the 
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(b)  As  Limited  by  the  Federal  Constitution. — Independently  of  the  grants 
and  prohibitions  of  the  constitution,  each  state  was  and  is  "a  single  sovereign 
power,"  a  nation  over  whom  no  external  power  can  operate,  whose  jurisdiction 
is  necessarily  exclusive  and  absolute  within  its  own  boundaries,  and  suscep- 
tible of  no  limitation,  not  imposed  by  itself  by  a  grant  or  cession  to  the  govern- 
ment of  the  Union.  The  same  conclusion  results  from  the  nature  of  an  excep- 
tion or  reservation  in  a  grant ;  the  thing  excepted  or  reserved  always  is  in  the 
grantor,  and  always  was ;  of  consequence,  the  reserved  powers  of  the  states 
remain,  as  stated  in  the  treaty  of  alliance  with  France,  and  the  confederation.^^ 

(c)  As  Parts  of  One  Empire. — These  states  are  constituent  parts  of  the 
United    States;    they    are    members    of   one    great   empire;     for   some   purposes 


necessary  existence  of  the  states,  and, 
within  their  proper  spheres,  the  independ- 
ent authority  of  the  states,  is  distinctly 
recognized.  Lane  County  v.  Oregon,  7 
Wall.  71,  76,  19  L.  Ed.  101;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.,  157  U.  S.  429, 
560,    39    L.    Ed.    759. 

The  states  disunited  might  continue  to 
exist.  Without  the  states  in  the  Union, 
there  could  be  no  such  political  body  as 
the  United  States.  Lane  County  Z'.  Ore- 
gon, 7  Wall.  71,  76,  19  L.  Ed.  101;  Pollock 
7'.  Farmers'  Loan,  etc.,  Co.,  157  U.  S. 
429.    560,    39    L.    Ed.    759. 

"In  Texas  v.  White,  7  Wall.  700,  725,  19 
L.  Ed.  227.  the  court  remarked  'that  "the 
people  of  each  state  compose  a  state,  hav- 
ing its  own  government,  and  endowed 
with  all  the  functions  essential  to  separate 
and  independent  existence,"  and  that 
"without  the  states  in  union,  there,  could 
be  no  such  political  body  as  the  United 
States."  Lane  County  v.  Oregon,  7  Wall. 
71,  76,  19  L.  Ed.  101.  Not  only,  there- 
fore, can  there  be  no  loss  of  separate  and 
independent  autonomy  to  the  states, 
through  their  union  under  the  constitu- 
tion, but  it  may  be  not  unreasonably  said 
that  the  preservation  of  the  states,  and 
the  maintenance  of  their  governments,  are 
as  much  within  the  design  and  care  of  the 
constitution  as  the  preservation  of  the 
Union  and  the  maintenance  of  the  national 
government.'  These  doctrines  are  at  the 
basis  of  our  constitutional  governinent, 
and  cannot  be  disregarded  with  safety." 
Northern  Securities  Co.  t'.  United  States, 
193   U.   S.   197.  348.  48   L.   Ed.   679. 

81.  Sovereignty  as  limited  by  the  fed- 
eral constitution. — Chisholm  v.  Georgia,  2 
Dall.  419,  457,  1  L.  Ed.  440;  Johnson  v. 
Mcintosh,  8  Wheat.  543,  595,  5  L.  Ed. 
681;  Buckner  i>.  Finley,  2  Pet.  586,  590, 
591,  7  L.  Ed.  528;  Cherokee  Nation  v. 
Georgia,  5  Pet.  1,  47,  8  L.  Ed.  25;  New 
York  V.  Miln,  11  Pet.  102,  153d,  9  L.  Ed. 
648;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  720,  9  L.  Ed.  1233;  United  States 
Bank  v.  Daniel.  12  Pet.  32,  33,  9  L.  Ed. 
989;  Martin  v.  Waddell,  16  Pet.  367,  408, 
410,  414,  10  L.  Ed.  997;  License  Cases,  5 
How.  504,  588,  12  L.  Ed.  256;  Ohio  Life 
Ins.,  etc.,  Co.  v.  Debolt,  16  How.  416. 
428.  14  L.  Ed.  997;  Dodge  v.  Woolsey, 
18  How.  331,  351,  15  L.  Ed.  401;  Cum- 
mings  V.  Missouri.  4  Wall.  277,  278,  318, 
4  U  S  Enc— 10 


18  L.  Ed.  356;  Collector  v.  Day,  11  Wall. 
113.  124,  20  L.  Ed.  122;  Pennoyer  ■;:■.  Nefif, 
95  U.  S.  714,  72:2,  24  L.  Ed.  565;  Doyle 
f.  Continental  Ins.  Co.,  94  U.  S.  535,  541, 
24  L.  Ed.  148;  IMunn  v.  Illinois,  94  U.  S. 
113,  124.  24  L.  Ed.  77;  Tennessee  z'.  Davis, 
100  U.  S.  257,  267,  25  L.  Ed.  648;  Ex  parte 
Seibold,  100  U.  S.  371,  399,  25  L.  Ed.  717; 
Gordon  v.  United  States,  117  U.  S.,  appx., 
697,  705;  Arndt  v.  Griggs,  134  U.  S.  316, 
323,  33  L.  Ed.  918;  Shively  v.  Bowlby,  15^ 
U.  S.  1,  14,  38  L.    lid.  331. 

The  states  of  the  Union  are  sovereign 
within  their  respective  boundaries  save 
that  portion  of  power  which  they  have 
granted  to  the  federal  government,  and 
foreign  to  each  other  for  all  but  federal 
purposes.  This  has  been  declared  to  be 
a  fundamental  principle  of  the  constitu- 
tion. Buckner  z\  Finley,  2  Pet.  586,  590, 
7  L.  Ed.  528;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  720,  9  L.  Ed.  1233; 
United  States  Bank  v.  Daniel,  12  Pet. 
32,  33,  9  L.  Ed.  989. 

The  states  which  existed  previous  to 
the  adoption  of  the  federal  constitution 
possessed  originally  all  the  attributes  of 
sovereignty;  they  still  retain  those  at- 
tributes except  as  they  have  been  surren- 
dered by  the  formation  of  the  constitution, 
and  the  amendments  thereto.  Field,  J., 
delivering  the  majority  opinion  in  Cum- 
mings  V.  Missouri,  4  Wall.  277,  278,  318, 
18   L.   Ed.  356. 

A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and 
things  within  its  territorial  limits  as  any 
foreign  nation,  so  far  as  that  jurisdiction 
has  not  been  surrendered  or  restrained 
by  the  constitution  of  the  United  States. 
New  York  v.  Miln,  11  Pet.  102,  9  L.  Ed. 
648. 

With  the  exception  of  the  powers  sur- 
rendered by  the  constitution  of  the  United 
States,  the  people  of  the  several  states  are' 
absolutely  and  unconditionally  sovereign 
within  their  respective  territories.  (Opin- 
ion of  Taney,  C.  J.)  Ohio  Life  Ins.,  etc., 
Co.  V.  Debolt,  16  How.  416,  428,  14  L.  Ed. 
997. 

"Except  as  restrained  and  limited  by 
the  constitution,  the  several  states  of  the 
Union  possess  and  exercise  the  authority 
of  independent  states."  Pennoyer  z'.  Neff, 
95  U.  S.  714,  722,  24  L.  Ed.  565;  Overby 
V.    Gordon,    177    U.   S.   214,   222,   44   L.    Ed. 
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sovereign,  for  some  subordinate.^-  The  prmciple  upon  which  our  government 
rests,  and  upon  which  alone  they  continue  to  exist,  is  the  union  of  states,  sov- 
ereign and  independent  within  their  own  Hniits  in  their  internal  and  domestic 
concerns  but  bound  together  as  one  people  by  a  general  government,  possessing 
certain  enumerated  and  restricted  powers  delegated  to  it  by  the  people  of  the 
several  states,  and  exercising  supreme  authority  within  the  scope  of  the  powers 
granted  to  it,  throughout  the  dominion  of  the  United  Slates. ^^ 


741;  South  Carolina  v.  United  States.  199 
U.   S.  437,  454,   50  L.  Ed.  261. 

The  powers  of  government  which  de- 
volved upon  the  state  of  Georgia  by  the 
revolution,  over  her  whole  territory,  are 
unimpaired  by  any  surrender  of  the  ter- 
ritorial jurisdiction,  by  the  old  confedera- 
tion or  the  new  constitution,  as  there  was 
in  both  an  express  saving,  as  well  as  by 
the  tenth  article  of  the  amendment  to  the 
constitution.  (Separate  opinion  of  Bald- 
win, J.)  Cherokee  Nation  v.  Georgia,  5 
Pet.  1,  47,  8  L.  Ed.  25. 

"Her  jurisdiction  over  the  territory  in 
question  is  as  supreme  as  that  of  congress 
over  what  the  nation  has  acquired  by  ces- 
sion from  the  states,  or  treaties  with 
foreign  powers,  combining  the  rights  of 
the  state  and  general  government.  Within 
her  boundaries,  there  can  be  no  other 
nation,  community  or  sovereign  power, 
which  this  department  can  judicially  rec- 
ognize as  a  foreign  state,  capable  of  de- 
manding or  claiming  our  interposition,  so 
as  to  enable  them  to  exercise  a  jurisdic- 
tion incompatible  with  a  sovereignty  in 
Georgia,  which  has  been  recognized  by  the 
constitution,  and  every  department  of  this 
government  acting  under  its  authority." 
(Separate  opinion  of  Baldwin,  J.)  Che- 
rokee Nation  v.  Georgia,  5  Pet.  1,  47, 
8  L.   Ed.   25. 

"Kansas  is  supreme,  except  so  far  as 
its  power  and  authority  are  limited  by  the 
constitution  and  laws  of  the  United 
States."  Arndt  v.  Griggs,  134  U.  S.  316, 
323,  33   L.   Ed.  918. 

The  state  of  Wisconsin  except  so  far 
as  its  connection  with  the  constitution 
and  laws  of  the  United  States  alters  its 
position,  is  a  foreign  state,  possessing 
all  the  powers  of  the  most  absolute  gov- 
ernment in  the  world.  Doyle  v.  Conti- 
nental Ins.  Co.,  94  U.  S.  535,  541,  24  L. 
Ed.    148. 

When  it  was  found  necessary  to  es- 
tablish a  national  government  for  national 
purposes,  a  part  of  the  powers  of  the 
states  and  of  the  people  of  the  states  was 
granted  to  the  United  States  and  to  the 
people  of  the  United  States.  This  grant 
operated  as  a  further  limitation  upon  the 
powers  of  the  states,  so  that  now  the 
governments  of  the  states  possess  all  the 
powers  of  the  parliament  of  England, 
except  such  as  have  been  delegated  to 
the  United  States  or  reserved  by  the 
people.  The  reservation  by  the  people 
is  shown  in  the  prohibition  of  the  consti- 
tution. Munn  V.  Illinois,  94  U.  S.  113,  124, 
24  L.  Ed.  77. 


"Now  the  execution  and  cnlorccmcnt  of 
the  laws  of  the  United  States,  and  the 
judicial  determination  of  questions  aris- 
ing under  them,  arc  confided  to  another 
sovereign,  and  to  that  extent  the  sover- 
eignty of  the  state  is  restricted."'  Tennes- 
see V.  Davis,  100  U.  S.  257,  267,  25  L. 
Ed.    648. 

Whatever  power  is  deposited  with  the 
Union  by  the  people,  for  their  ovvn  neces- 
sary security,  is  so  far  a  curtailing  of  the 
power  and  prerogatives  of  the  states. 
(Opinion  of  Mr.  Justice  Gushing.)  Chish- 
olm  V.  Georgia,  2  Dall.  419,  468,  1  E.  Ed. 
440 

Over  the  subjects  thus  surrendered,  the 
sovereignty  of  the  states  ceased  to  ex- 
tend. Tennessee  v.  Davis,  100  U.  S.  257, 
25    L.     Ed.    648. 

"For  all  national  purposes,  embraced  by 
the  federal  constitution,  the  states  and  the 
citizens  thereof  are  one,  united  under  the 
same  sovereign  authority,  and  governed 
by  the  same  laws.  In  all  other  respects, 
the  states  are  necessarily  foreign  to  and 
independent  of  each  other;  their  consti- 
tutions and  forms  of  government  being, 
although  republican,  altogether  different, 
as  are  their  laws  and  institutions."  Buck- 
ner  v.  Finley,  2  Pet.  586,  590,  7  L.  Ed. 
528. 

82.  States  as  parts  of  one  empire. — 
Cohens  v.  Virginia,  6  Wheat.  264,  5  L.  Ed. 
257;  Buckner  v.  Finley,  2  Pet.  586,  590,  7 
L.  Ed.  528.  See, 'also,  Missouri  v.  Illinois, 
180  U.  S.  208,  241,  45  L.  Ed.  497;  Georgia 
V.  Tennessee  Copper  Co.,  206  U.  S.  230, 
237,    51    L.    Ed.    1038. 

83.  Same. — Scott  v.  Sandford,  19  How. 
393,    448,    15    L.    Ed.    691. 

The  states  are  constituent  parts  of  the 
United  States,  'ihey  are  members  of  one 
great  empire^for  some  purposes  sover- 
eign, for  some  purposes  subordmato.  The 
Chinese  Exclusion  Case,  130  U.  S.  581, 
605.  32   L.   Ed.    1068. 

The  citizens  of  Georgia  when  they 
acted  upon  the  large  scale  of  the  Union, 
as  a  part  of  the  people  of  the  United 
States,  did  not  surrender  the  supreme  or 
sovereign  power  to  that  state,  but  as  to 
the  purposes  of  the  Union,  retained  it  to 
themselves.  As  to  the  purposes  of  the 
Union,  therefore,  Georgia  is  not  a  sover- 
eign state.  (Opinion  of  Mr.  Justice  Wil- 
son.) Chisholm  v.  Georgia,  2  Dall.  419, 
457.    1   L.    Ed.   440. 

Georgia  cannot  be  viewed  as  a  single, 
unconnected  sovereign  power,  on  whose 
legislature  no  other  restrictions  are  im- 
posed than  may  be  found  in  its  own  con- 
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_  Unknown  to  Foreign  Nations.— "The  states  are  unknown  to  foreign  na- 
tions; their  sovereignty  exists  only  with  relation  to  each  other  and  the  general 
government.  Whatever  regulations  foreign  commerce  should  be  subjected  to  in 
the  ports  of  the  Union,  the  general  government  would  be  held  responsible  for 
them;  and  all  other  regulations,  but  those  which  congress  had  imposed,  would 
be  regarded  by  foreign  nations  as  trespasses  and  violations  of  national  faith 
and  comity."  "All  the  rights  of  the  slates  as  independent  nations  were  sur- 
rendered to  the  United  States.  The  states  are  not  nations,  either  as  between 
themselves  or  towards  foreign  nations.  They  are  sovereign  within  their  spheres, 
but  their  sovereignty  stops  short  of  nationality.  Their  political  status  at  home 
and  abroad  is  that  of  states  in  the  United  States.  They  can  neither  make  war  nor 
peace  without  the  consent  of  the  national  government.  Neither  can  they,  except 
with  like  consent,  'enter  into  any  agreement  or  compact  with  another  state.'  "'^■* 

Relation  of  States  to  General  Government  as  Compared  with  Rela- 
tion to  Foreign  Country;  Cession  of  Territory. — "In  their  relation  to  the 
general  government,  the  states  of  the  Union  stand  in  a  very  different  position 
from  that  which  they  hold  to  foreign  governments.  Though  the  jurisdiction 
and  authority  of  the  general  government  are  essentially  different  from  those  of 
the  state,  they  are  not  those  of  a  different  country;  and  the  two,  the  state  and 
general  government,  may  deal  with  each  other  in  any  way  they  may  deem  best 
to  carry  out  the  purposes  of  the  constitution. "ss  A  state,  whether  represented 
by  her  legislature,  or  through  a  convention  specially  called  for  that  purpose,  is 
incompetent  to  cede  her  political  jurisdiction  and  legislative  authority  over  any 
part  of  her  territory  to  a  foreign  country,  without  the  concurrence  of  the  gen- 
eral government.  The  jurisdiction  of  the  United  States  extends  over  all  the 
territory  within  the  states,  and.  therefore,  their  authority  must  be  obtained,  as 
well  as  that  of  the  state  within  which  the  territory  is  situated,  before  any  cession 
of  sovereignty  or  political  jurisdiction  can  be  made  to  a  foreign  country.^^  But 
while  a  state  has  no  power  to  cede  away  its  territory  to  a  foreign  country,  it 
can  transfer  jurisdiction  to  the  general  government.^" 

Power  of  State  to  Define  Its  Boundaries. — "Within  vvhat  are  generally 
recognized  as  the  territorial  limits  of  states  by  the  law  of  nations,  a  state  can 
define  its  boundaries  on  the  sea  and  the  boundaries  of  its  counties. "^^ 

c.  Division  of  Pozvcrs  between  the  Federal  and  State  Governuients — (1)  Gen- 
erally.— The  supreme  authority  in  this  country  is  divided  between  the  govern- 

stitution.  _  She  is  a  part  of  a  large  empire;  Benson    v.    United    States,    146   U.    S.    325, 

she    is    a  "  member    of    the    American    Un-  3,10,    36    L.    Ed.    991. 

ion;  and  that  Union  has  a  constitution,  86.  Same;  cession  of  territory. — Fort 
the  supremacy  of  which  all  acknowledge,  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
and  which  imposes  limits  to  the  legis-  ^2'>.  540,  29  L.  Ed.  264;  Benson  v.  United 
lature  of  the  several  states,  which  none  States,  146  U.  S.  325,  330,  36  L.  Ed.  991. 
claim  a  right  to  pass.  Fletcher  v.  Peck,  87.  Same. — Fort  Leavenworth  R.  Co.  v. 
6  Cranch  87,  136,  3  L.  Ed.  162.  Lowe,  114  U.  S.  525.  29  L.  Ed.  264;  Chi- 
QucTre:  Has  the  supreme  court  of  the  cago,  etc.,  R.  Co.  v.  McGlinn,  114  U.  S. 
United  States  jurisdiction  to  restrain  the  542,  29  L.  Ed.  270;  Benson  v.  United  States, 
state  of  Georgia,  or  its  legislature,  from  146  U.  S.  325,  330,  36  L.  Ed.  991. 
the  forcible  exercise  of  legislative  power  88.  Power  of  state  to  define  its  bound- 
over  a  neighboring  people  (Cherokee  Na-  aries. — By  this  test  the  commonwealth  of 
tion)  asserting  their  independence;  their  Massachusetts  can  include  Buzzard's -Bay 
rieht  to  which  the  state  denies.  Cherokee  within  the  limits  of  its  counties.  Man- 
Nation  V.  Georgia,  5  Pet.  1,  20,  8  L-  Ed.  25.  chester  v.  Massachusetts,  139  U.  S. 
84.  States  unknown  to  foreign  nations.  240,  264,  35  L.  Ed.  159.  See,  also, 
—Gibbons  v.  Ogden,  9  Wheat.  1,  228,  229,  Harcourt  v.  Gaillard,  12  Wheat.  523,  526, 
6  L.  Ed.  23;  New  Hampshire  v.  Louisiana,  6  L.  Ed.  716;  Poole  ?'.  Fleeter,  11  Pet. 
108  U.  S.  76,  90,  27  L.  Ed.  656.  See,  also,  185.  209,  212c,  9  L.  Ed.  680;  Rhode  Island 
ante,  "Generally,"  VI,  D,  2,  a;  "Gener-  v.  Massachusetts,  12  Pet.  657,  667,  725,  9 
ally 'as  to  Foreign  Relations,"  VI,  D.  2,  L.  Ed.  1233.  See,  ante,  "To  Settle  Bound- 
c,  (1).  aries,"  VI,  D,  2,  c,  (2);  post,  "Boundary 
'  85.  Pelation  of  states  to  general  gov-  Questions,"  VI,  D,  3,  d,  (3),  fc),  (ff).  See, 
ernment  as  compared  with  relation  to  for-  also,  the  titles  AD^TIRALTY,  vol.  1,  p. 
eign  countries.— Fort  Leavenworth  R.  Co.  119;  BOUNDARIES,  vol.  3,  p.  461; 
V.  Lowe,  114  U.  S.  525,  541,  29  L.  Ed.  264:  STATES. 
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ment  of  the  United  States,  whose  action  extends  over  the  whole  Union,  but 
which  possesses  only  certain  powers  enumerated  in  its  written  constitution,  and 
the  separate  governments  of  the  several  states,  which  retain  all  powers  not  del- 
egated to  the  Union. ^^  The  distinguishing  feature  of  our  system  consists  in  the 
exclusion  of  the  federal  government  from  the  local  and  internal  concerns  of  the 
states,  and  in  the  establishment  of  an  independent  internal  government  within 
each  state.  The  genius  and  character  of  our  whole  government  seems  to  be  that 
all  matters  not  delegated  to  the  federal  government  nor  prohibited  to  the  states, 
consisting  for  the  most  part  of  the  matters  of  domestic  and  local  government, 
are  left  to  the  states  as  they  were  before  the  adoption  of  the  federal  constitu- 
tion, while  the  operations  of  the  federal  government  are  to  be  applied  to  all  the 
external  concerns  of  the  nation  and  to  those  internal  concerns  which  afifect  the 
states  generally,  but  not  to  those  which  are  constitutionally  reserved  to  the 
states,  which  do  not  affect  other  states,  and  with  which  it  is  not  necessary  to 
interfere  for  the  purpose  of  executing  the  general  powers  of  the  government.^'^ 
It  was  in  contemplation  of  the  continued  existence  of  this  separate  system  of  law 
in  each  state  that  the  constitution  of  the  United  States  was  framed  and  ordained 
with  such  legislative  powers  as  are  therein  granted  expressly  or  by  reasonable 


89.  Division  of  powers  between  the  fed- 
eral government  and  the  states. — Gibbons 
V.  Os?den,  9  Wheat.  1,  6  L.  Ed.  23;  Kidd  v. 
Pearson,   128   U.    S.    1,    16,   32   L.    Ed.    346. 

90.  Same;  general  nature  of  the  division. 
— Respublica   v.   Cobbett,   3    Dall.    467,   473, 

I  L.  Ed.  683;  Cohens  v.  Virginia,  6  Wheat. 
264,  5  L.  Ed.  257  ;  Gibbons  v.  Ogden,  9  Wheat. 
1,    195,   6    L.    Ed.   23;    New   York   v.    Miln, 

II  Pet.  102,  146,  9  L.  Ed.  648;  Scott  v. 
Sandford,  19  How.  393,  448,  516.  15  L.  Ed. 
691;  Lane  County  v.  Oregon,  7  Wall.  71, 
76,  19  L.  Ed.  101;  Collector  v.  Day,  11 
Wall.  113,  125,  20  L.  Ed.  122;  Slaughter- 
House  Cases,  16  Wall.  36,  82,  21  L.  Ed. 
394;  Transportation  Co.  v.  Parkersburg, 
107  U.  S  691,  700,  27  L.  Ed.  584;  Smith 
V.  Alabama,  124  U.  S.  465,  476,  31  L.  Ed. 
508;  Plumley  v.  Massachusetts,  155  U.  S. 
461  472,  39  L.  Ed.  223;  Pollock  v.  Farm- 
ers' Loan  &  Trust  Co.,  157  U.  S.  429,  560, 
39  L.  Ed.  759;  Hennington  v.  Georgia,  163 
U.  S  299,  308,  41  L.  Ed.  166;  Lottery  Case, 
188  U.  S.  321,  347,  47  L.  Ed.  492;  South 
Carolina  v.  United  States,  199  U.  S.  437, 
454,  50  L.  Ed.  261;  Grafton  v.  United 
States,  206  U.   S.   333,  354,  51  L.  Ed.   1084. 

"In  this  country,  we  are  trying  the  novel 
experiment  of  a  divided  sovereignty  be- 
tween the  national  government  and  the 
states.  The  precise  line  of  division  be- 
tween these  is  not  always  distinctly 
marked.  Government  is  a  moral,  not  a 
mathematical,  science:  and  the  power  of 
such^a  government,  especially,  cannot  be 
defined  with  mathematical  accuracy  and 
precision.  There  is  a  competition  of  op- 
posite analogies.  We  arrive  at  a  just  con- 
clusion, by  reasoning  from  these  analogies, 
and  by  a  general  regard  to  the  objects 
and  purposes  of  this  scheme  of  govern- 
ment." Argument  of  Mr.  Webster  in 
Cohens  v.  Virginia.  6  Wheat.  264.  434,  435, 
5  L.  Ed.  257. 

"The  government  of  the  United  States 
and  the  governments  of  the  several  states 
in  the  exercise  of  their  respective  powers 


move  on  different  lines.  The  government 
of  the  United  States  has  no  power,  except 
such  as  expressly  or  by  necessary  im- 
plication has  been  granted  to  it,  while  the 
several  states  may  exert  such  powers  as 
are  not  inconsistent  with  the  constitution 
of  the  United  States  nor  with  a  republican 
form  of  government  and  which  have  not 
been  surrendered  by  them  to  the  general 
government.  An  offense  against  the 
United  States  can  only  be  punished  under 
its  authority  and  in  the  tribunals  created 
by  its  laws;  whereas,  an  offense  against 
a  state  can  be  punished  only  by  its  au- 
thority and  in  its  tribunals.  The  same  act, 
as  held  in  Moore's  case,  may  constitute 
two  offenses,  one  against  the  United  States 
and  the  other  against  a  state."  Grafton 
V.  United  States,  206  U.  S.  333,  354,  51  L. 
Ed.    1084. 

"The  powers  affecting  the  internal  af- 
fairs of  the  states  not  granted  to  the  United 
States  by  the  constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the 
states  respectively,  and  all  powers  of  a 
national  character  which  are  not  delegated 
to  the  national  government  by  the  consti- 
tution are  reserved  to  the  people  of  the 
United  States.  The  people  who  adopted 
the  constitution  knew  that  in  the  nature 
of  things  they  could  not  foresee  all  the 
questions  which  might  arise  in  the  future, 
all  the  circumstances  which  might  call  for 
the  exercise  of  further  national  powers 
than  those  granted  to  the  United  States, 
and  after  making  provision  for  an  amend- 
ment to  the  constitution  by  which  any 
needed  additional  powers  would  be 
granted,  they  reserved  to  themselves  all 
powers  not  so  delegated.  This  article  10 
is  not  to  be  shorn  of  its  meaning  by  any 
narrow  or  technical  construction,  but  is 
to  be  considered  fairly  and  liberally  so  as 
to  give  effect  to  its  scope  and  meaning." 
Kansas  v.  Colorado,  206  U.  S.  46,  90,  51 
L.  Ed.  956.  See  Fairbank  t'.  United  States, 
181  U.  S.  283,  288,  45  L.   Ed.  862. 
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implication.^^      To   preserve   the   even   balance   between   these   two  governments 
and  to  hold  each  in  its  separate  sphere  is  the  peculiar  duty  of  all  courts. ^^ 

(2)  Powers  of  Government  Dhnded  into  Four  Classes. — In  the  complex  sys- 
tem of  polity  which  prevails  in  this  country  the  powers  of  government  may  be 
divided  into  four  classes :  Those  which  belong  exclusively  to  the  states ;  those 
which  belong  exclusively  to  the  national  government ;  those  which  may  be  ex- 
ercised concurrently  and  independently  by  both ;  and  those  which  may  be  ex- 
ercised by  the  states,  but  only  with  the  consent,  express  or  implied,  of  congress,, 
or  until  congress  shall  see  fit  to  act  upon  the  subject,  in  which  last  case  the  au- 
thority of  the  state  then  retires  and  lies  in  abeyance  until  the  occasion  for  its 
exercise  shall  recur. ^^ 

(3)  Bxclusive  Pozvers  of  Federal  Governnient — (a)  Generally;  Foreign  Re- 
lations and  Matters  Exclusively  Delegated  to  the  Federal  Government. — Gen- 
erally speaking,  the  jurisdiction  of  the  federal  government  is  exclusive  as  to  all 
the  external  concerns  of  the  nation,  and  as  to  those  matters  of  internal 
polity  and  administration  which  have  been  exclusively  delegated  to 
it  by  the  federal  constitution.  The  entire  control  of  international  relations  is 
committed  to  the  national  government  in  peace  as  well  as  in  war.  It  was  one  of 
the  main  objects  of  the  constitution  to  make  us,  so  far  as  regarded  our  foreign 
relations,  one  people  and  one  nation,  and  to  cut  off  all  communications  between 
foreign  governments  and  the  several  state  authorities.^*  In  framing  the  con- 
stitution, the  states  conferred  on  one  government  all  national  power  which  it 
would  be  impossible  to  make  uniform  in  a  process  of  legislation  by  several  dis- 
tinct and  independent   state   governments.^^ 


91.  Same.— Smith  v.  Alabama,  124  U.  S. 
465,  476,  31  L.  Ed.  508;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  472,  39  L.  Ed.  223. 
See,  also,  post,  "The  States  Indestructi- 
ble," VI,  D,  7,  b. 

92.  Duty  of  courts  to  preserve  consti- 
tutional division. — Texas  v.  White,  7  Wall. 
700,  725,  19  L  Ed.  227;  South  Carolina  v. 
United  States,  199  U.  S.  437,  448,  50  L. 
Ed.  261;  In  re  Heff,  197  U.  S.  488,  505,  49 
L.  Ed.  848;  Northern  Securities  Co.  v. 
United  States.  193  U.  S.  197,  348,  48  L-  Ed. 
679. 

93.  Powers  divided  into  four  classes. — 
Oilman  v.  Philadelphia,  3  Wall.  713,  720, 
18  L.  Ed.  96;  Ex  parte  McNiel,  13  Wall. 
236,  240,  20  L.  Ed.  624;  Railroad  Co. 
v.  Fuller,  17  Wall.  560,  21  L.  Ed.  710; 
Farmers',  etc.,  Nat.  Bank  v.  Dearing,  91 
U.  S.  29,  34,  23  L.  Ed.  196;  Inman  Steam- 
ship Co.  V.  Tinker,  94  U.  S.  238,  242,  24 
L.  Ed.  118. 

94.  Exclusive  powers  of  the  federal  gov- 
ernment.— Respublica  v.  Cobbett.  3  Dall. 
467,  473,  1  L.  Ed.  683;  Gibbons  v.  Ogden, 
9  Wheat.  1,  195,  6  L.  Ed.  23;  New  York  v. 
Miln,  11  Pet.  102,  146,  9  L.  Ed.  648;  Holmes 
V.  Jennison,  14  Pet.  540,  575,  10  L.  Ed. 
579  (opinion  of  Taney,  C.  J.)  ;  Passenger 
Cases,  7  How.  283,  449,  12  L.  Ed.  702; 
Scott  V.  Sandford,  19  How.  393,  516,  15 
L.  Ed.  691;  Chy  Lung  v.  Freeman,  92  U. 
S.  275,  295,  280,  23  L.  Ed.  550;  Transporta- 
tion Co.  V.  Parkersburg,  107  U.  S.  691, 
700,  27  L.  Ed.  584;  Head  Money  Cases, 
112  U.  S.  580,  28  L.  Ed.  798;  United  States 
V.  Rauscher,  119  U.  S.  407,  414,  415,  30 
L.  Ed.  425;  United  States  v.  Arjona,  120 
U.  S.  479,  483,  30  L.  Ed.  728;  The  Chinese 
Exclusion    Case,    130   U.    S.    581,    604,    609, 


32  L.  Ed.  1068;  Ekiu  v.  United  States,  142 
U.  S.  651,  659,  35  L.  Ed.  1146;  In  re 
Cooper,  143  U.  S.  472,  36  L.  Ed.  232;  Fong 
Yuc  Ting  V.  United  States,  149  U.  S.  698, 
705,  37  E.  Ed.  905;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  543,  39  L. 
Ed.    1082;    Louisiana   v.    Texas,    176   U.    S. 

1,  22,  44  L.  Ed.  347;  Lottery  Case,  188  U. 
S.  321,  347,  47  L.  Eel.  492.  See,  also,  ante, 
"Dual  Nature  of  Government,"  VI,  D,  1; 
"Generally,"  VI,  D,  2.  a;  "Generally  as  to 
Foreign   Relations,"  VI,   D,  2,   c,   (1). 

95.  Same. — Passenger  Cases,  7  How. 
283,  449,  12  L.  Ed.  702.  (Opinion  of  Cat- 
ron,   J.) 

"The  government  of  the  United  States 
has  been  vested  exclusively  with  the 
power  of  representing  the  nation  in  all 
its  intercourse  with  foreign  countries.  It 
alone  can  'regulate  commerce  with  foreign 
nations,'  Art.  1,  §  8,  clause  3;  make  treaties 
and  appoint  ambassadors  and  other  public 
ministers  and  consuls.     Art.  2,  §  2,  clause 

2.  A  state  is  expressly  prohibited  from 
entering  into  any  'treaty,  alliance  or  con- 
federation.' Art.  1,  §  10,  clause  1.  Thus 
all  official  intercourse  between  a  state 
and  foreign  nations  is  prevented  and  ex- 
clusive authority  for  that  purpose  given 
to  the  United  States.  The  national  gov- 
ernment is  in  this  way  made  responsible 
to  foreign  nations  for  all  violations  by  the 
United  States  of  their  international  obli- 
gations, and  because  of  this,  congress  is 
expressly  authorized  'to  define  and  punish 
*  *  *  offenses  against  the  law  of  na- 
tions.' Art.  1,  8,  clause  10."  United  States 
V.  Arjona,  120  U.  S.  479,  483,  30  L.  Ed.  72S. 

The  exclusive  jurisdiction  of  the  federal 
government   extends   to   the  providing   for 
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Wh(Mi  Power  of  Federal  Government  Deemed  Exclusive  as  to  Mat- 
torH  l)(>li!f^al,cd.-  "WIu-iIut  llu-  power  in  any  ^ivi'ii  case  is  vt-slcd  exclusively 
ill  (he  j^eiieial  ^oveninu'iil  (leix'iids  upon  llu- iialiiic  <if  llie  snhjeel  to  he  re^^ulalcil. 
VVIuTeviT  tile  levins  in  wiiieli  ;i  povviT  is  ^ranled  tn  i  < m^^ress,  or  tlie  nalnre  ol 
llie  power  rr(|iiiir',  llial  il  slionid  lie  exercised  exclnsively  by  coiij^ress,  the  suh 
i,.^l  is  ;is  ((uiiplcli  Iv  lakeii  Iroiii  ihe  stale  legislatures,  as  if  they  had  heen  foi 
i)i,|,|cii   1,1  ;i,i.      'llie   iialuie  ol    (lie   powci,   and    the    line  ohjecis   to  he   allaiiied   hy 


llic    (■.nuiiKm    (l.'l'riisc    .icainsl    cxIitk  if    in 
iiiiics    .111.1     \i(.|<'iHc        Ix.'spnMir.i    V.    C'cili 

'l)rii.  11  l).iii.  If.:'.  r;:i,  i  !,.  ivl.  r-!^:'. 

The       (  (Hislllllllnll        ll.is        Inli.iiidcil        llic 
^|;lt,■^     lu     hiiM     iHT."li'ili"""'     '^^''di     l"Vri(;ii 
iialioir,    iM     hi    ilc'iLiK'    \v:ir,    ;iii(l    li:is    I'mi 
In  I  I'd    111.-    wlii.lr    Milvjrrl    .il'    huricii    i.-l;i 
II,, lis     uiM.ii     Ihe    ii.ilKiii.i!     )M.\criiiiiciil.       II 
has     lldl     I. '11     ll     ill     lIlc    |ni\\cT    (il     llii'    sl;ili'S 

t.i  p.iss  l.iws  wlidM-  ciilooi'iiiriil  rciitlcrs 
III,'  criifl  ,ll  (.Miv  ci  lliiic'lil  li;il>lc  lo  jlisl 
MTl.uii.ili.His  wiiiili  il  iiuinI  :iiis\vri  ;  it 
proliiluls  lo  till'  sillies  ,icls  l.n-  wliuli  llic 
Kcni'ial  Ko\  iTiiiiuiil  may  l>i'  iield  rt'Si)()ii- 
sihlc,  CMiv  laiiiK  •"■  loi'iinan,  \r.l  U.  S.  ;!7r>, 
•^so,    ;.•:!    \\.    I'M.    r.,-.o. 

'Pliiis  liu'  passa,i;i'  ol"  laws  wliiidi  con 
ci-rn  llu'  admission  ol  lili/ciis  and  siibjin-ls 
111"  forcii;!!  nalions  lo  our  shores  hcIoiiKS 
1,1  r.iii;',ii'ss  and  nol  lo  llu'  slalcs.  Il  lias 
(lie  ii,i\vi'r  lo  rcf.iilaU-  comiiu'rrc  willi 
l'ori'i,!.'ii  nalions;  and  llic  ri'sponsihilily  lor 
the  riiai:u-lrr  ol  llmso  rfi;itlations  and  lor 
the  inamur  ol  ihrir  I'nl'orccnu'Ut  belongs 
(•\iliisi\  I  ly  lo  llu'  nalioiial  j^overnnu'iil. 
Were  il  olIuTwisr.  a  siniv'e  stale  eoiiM, 
al  its  pleasure,  emlir.iil  llie  nation  in  in- 
tenialioiial  ipianels  and  eoinplieations. 
(.Miy  l.nm;  ■.•'.  lo-eeman,  '.•:'  U.  v^.  :iTr),  'JSO, 
-;!  '\,.   I'M'.  :.:i(>. 

".\  rii;lil  seenrt'd  Iiy  llie  law  of  nalions 
t,i  a  nation,  or  its  pecipie,  is  one  wliieh 
the  I'liited  Slales,  as  ihe  fopresentat  i  ves 
of  this  nation,  are  Imnnd  lo  proleet.  I'on- 
sciiiuMilIy,  a  law  whieh  is  nocossary  and 
proper  U>  aflford  this  i)rotcction  is()ne 
that  conj;ross  may  enact,  because  it  is 
one  that  is  needed  to  carry  into  execution 
a  junvor  coufcrrocl  by  the  constitution  on 
the  government  of  the  United  States  ex- 
clr-ively.  'riiero  is  no  authority  in  the 
ITn'ted  Slates  to  re.piiie  the  passage  and 
enforecnienl  of  such  a  law  by  the  states. 
Therefore  the  Ihiited  Stales  must  have 
the  power  to  pass  il  and  enforce  it  thcm- 
.<5elvos,  or  be  unable  to  jierfonn  a  duty 
which  they  may  owe  to  another  nation, 
and  which"  the  law  of  nations  has  imposed 
on  them  as  part  of  their  international  ob- 
ligations. Tliis,  however,  docs  not  prevent 
a  state  from  providing  for  the  punish- 
ment of  the  same  thing;  for  here,  as  in 
the  case  of  counterfeiting  the  coin  of  the 
United  States,  the  act  may  be  an  offense 
against  the  authority  of  a  state  as  well 
as  that  of  the  United  States."  United 
States  V.  .Ariona.  l;?0  U.  S.  -179,  487,  30 
L.   l-d.  7-8. 

War     and     treaty     powers. — "That     the 
treaty-making  power  has  been  surrendered 


by     tile    ^.lal(•s    ,ind    ^'.iveii     lo    the    United 
Stale;.,  is  ll inpicsl  ii  ma ble."     The  states  can 
mil   111. ike  w.ar,  or  enter  into  treaties.     IJ.ild 
will    v.    I'ranks,    W'J)    U.    S.    078,    08:3,   ;!0    J,. 
Ivl.    VOd;    l^ouisiana    v.    Texas,     i7(>    U.    ,S. 
I,    -.".l,     11     I,.    \\i\.    Ml. 

Extradition  of  fugitives  from  justice. — 
The  pdwers  and  diilies  rcd.iling  lo  the  ex- 
Ir.idilioii  ol"  retnrn  of  fugitives  from  jus- 
lice  ;iic-  ni.illi-rs  wiiich  iicil.iiii  lo  llie  for 
eign  iiileici  iiirse  of  the  n.ation  ;ind  are 
eonnnilteil  to  llic  n.itioii.il  government 
e.\clnsiv(dy.  The  lie.ilies  of  the  United 
vSt.ates  upon  this  siibje.l  .■iiid  the  acts  of 
congiess  en.ieted  pi'i>ai.inl  iherelo,  are 
in  I  heir  n.ilnrc  exclusive.  Ilolmes  V.  Jcn- 
111S..I1,  II  I'et.  540,  570,  10  L.  Kd.  579; 
Uiiile(|  Sl.iles  7'.  Rauschcr,  119  U.  S.  407, 
III,    1 1:".,  :;()   I,.    I'"d.    i:.'5. 

In  Ihe  e.ise  of  liohnes  7',  Jennison,  14 
Tel.  .MO,  10  I,.  I'",d.  .')7!),  Chief  Justice  Tan- 
ney,  with  whom  concurred  Justices  vStory, 
Mel<ean  and  Wayne,  were  of  opinion  that 
this  pciuir  was  exclusive  in  the  federal 
government  in  so  far  as  it  related  to  the 
surrendering  of  fugitives  from  justice  to 
foreign  governments,  and  that  the  doctrine 
ihat  it  was  the  exercise  and  not  the  exist- 
ence of  the  power  which  works  a  pro- 
hiliili(iii  to  the  slates  had  no  application. 
Upon  this  (piestion,  however,  the  court 
was  equally  divided.  Justices  Thompson, 
IJaldwin,  Barber  and  Catron  being  of  opin- 
iiui  that  while  an  extradition  law  or  treaty 
was  binding  on  the  states,  so  as  to  compel 
tliem  to  surrender  fugitives  in  compli- 
ance with  its  provisions,  that  in  the  ab- 
sence of  a  treaty  covering  a  given  case, 
there  was  nothing  to  prevent  any  state 
from  surrcndcrin.g  a  fugitive  upon  the 
reciucst  of  a  foreign  power,  as  a  matter 
of  comity. 

In  this  case  it  appeared  that  an  individ- 
ii.il  charged  with  murder  in  the  Dominion 
of  Canada  had  sought  refuge  in  the  state 
of  Vermont.  Upon  the  request  of  the 
Canadian  authorities,  the  governor  of  Ver- 
mont issued  his  warrant  for  the  arrest  of 
said  fugitive  and  ordered  that  he  be  con- 
veyed to  the  state  boundary  and  there  de- 
livered to  such  persons  as  might  be  au- 
thorized by  the  Canadian  government  to 
take  him  into  custody.  The  prisoner  sued 
out  a  writ  of  habeas  corpus  and  carried  the 
case  to  the  federal  supreme  court,  where 
the  opinion  of  the  lower  court  upholding 
the  validity  of  the  warrant  and  the  au- 
thority of  the  government  to  deliver  him 
no  was  affirmed  by  a  divided  court  as 
before  stated.  Holmes  f.  Jennison,  14 
Pet.    540,    598,    10    L.  ■  Ed.    579. 
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it,  arc  lliin  as  important  to  be  weighed  in  considering  the  question  of  its  ex- 
clnsivcness,  as  the  wor<ls  in  which  it  is  granted.'***  The  correct  principle  is 
that  the  powers  granted  to  the  federal  government  are  never  exclusive  of  similar 
and  concurrent  powers  existing  in  the  states,  except  where  the  constitution  has 
expressly,  in  terms,  made  it  exclusive,  or  the  exercise  of  a  like  power  is  pro- 
hibited to  the  states,  or  there  is  a  direct  rqjugnancy  or  incompatibility  in  the 
exercise  of  a  like  ixjwer  by  the  states,^^ 

(b)  Jurisdiction  in  the  District  of  Columbia  and  Places  under  Exclusive  Fed- 
eral Control. — Within  the  District  of  Columbia,  and  within  the  forts,  magazines, 
arsenals,  rlock  yards  anrl  needful  buildings,  acquired  and  used  pursuant  to  the 
provisions  of  the  16th  clause  of  the  8th  section  of  the  first  article  of  the  con- 
stitution, the  national  and  municipal  powers  oi  government  of  every  description 
are  united  in  the  government  of  the  Union,^«  But  these  are  the  only  cases, 
within  the  United  Stales,  in  which  all  the  powers  of  government  are  united  in  a 
single  government,  except  in  the  case  of  the  temfx>rary  territorial  governments, 
and  f.-vcn   thfff-  loral  govfrnmcnts  f.-xi-t.-'''' 

Forts,  arsenals,  and  other  buildings  for  public  uses  constructed  within 
the  states,  as  instrumentalities  for  the  execution  of  the  powers  of  the  general 

The  delegation  of  admiralty  and  mari- 
time jun'sdJctJon  to  congress  is  also  ex- 
clusive because  there  is  a  direct  repug- 
nancy or  incompatibility  in  the  exercise 
of  a  like  power  by  the  states.  Martin 
V.  Hunter.  1  Wheat,  304.  337,  4  L.  Ed. 
97;  Houston  v.  Moore,  5  Wheat.  1  49, 
.5   L.    Ed.   19. 

Offenses  against  constitution  and  laws 
of  United  States.— See  post,  "Enforcement 
of    Federal    Law,"    VI,   D,   3,   c,    (',),    (h), 

98.  Jurisdiction  in  places  under  exclu- 
sive federal  control— United  States  z.'.  Be- 
vans,  .';  Wheat.  .';3Q,  ZH^.  4  L.  Ed.  404; 
Cohens  v.  Virginia,  6  Wheat.  264,  428,  5 
L.  Ed.  2.57;  Kendall  v.  United  States,  12 
Pet.  .524,  9  L.  Ed.  1181;  Rhode  Island  v. 
Massachusetts,  12  Pet.  6.57,  73.3,  9  L.  Ed, 
1233;  Pollard  v.  Hagan,  3  How.  212,  223, 
11    L.    Ed.    565. 

"The  congress  of  the  United  States,  be- 
ing empowered  by  the  constitution  'to 
exercise  exclusive  legislation  in  all  cases 
whatsoever*  over  the  seat  of  the  national 
government,  has  the  entire  control  over 
the  District  of  Columbia  for  every  pur- 
pose of  government,  national  or  local. 
It  may  exercise  within  the  District  all 
legislative  powers  that  the  legislature  of 
a  state  might  exercise  within  the  state; 
and  may  vest  and  distribute  the  judicial 
authority  in  and  among  courts  and  magis- 
trates, and  regulate  judicial  proceedings 
before  them,  as  it  may  think  fit,  so  long 
states  to  coin  money  or  emit  bills  of  ^*  'J  ^^^^  "**t  contravene  any  provision 
"■        "  "  ""  of  the  constitution  of  the  United  States, 

Kendall  v.  United  States,  12  Pet.  524,  619, 
9  L.  Ed.  11  Si;  Mattingly  v.  District  of 
Columbia.  97  U.  S.  6%7,  690,  24  L.  Ed, 
1098;  Gibbons  v.  District  of  Columbia, 
116  U.  S.  404,  407,  29  L.  Ed.  680;  Shoe- 
maker V.  United  States,  147  L.  S.  282.  300, 
37  L.  Ed.  170;  Capital  Traction  Co  v. 
Hoi,  174  U.  S.  1,  5,  43  L.  Ed.  873. 

»9,    Same, — Pollard   v.   Hagan,  3   How. 
212,  223,  224,  11  L.  Ed.  565. 


96  When  powers  of  federal  govern- 
ment deemed  exclusive. — Sturges  v.  Crown- 
in-.hicld,  4  Wheat.  122,  19:5,  4  L.  Ed.  ,529; 
PrJKg  V.  Pennsylvania,  16  Pet.  .5.59,  622, 
JO  L.  Ed.  1060;  Gilman  v.  Philadelphia, 
3  Wall.  713,  727,  18  L.  Ed.  96.  See,  also, 
ante,  "From  Grants  to  Federal  Govern- 
menf,"   Vf,  D,  3,  b,   (4),  Ca). 

97.  Same. — Sturges  v.  Crowninshield,  4 
Wheat.  122,  193,  4  L.  Ed,  529; 
Houston  V.  Moore,  5  Wheat.  1,  5  L.  Ed. 
19;  Cohens  v.  Virginia,  6  Wheat.  264,  382, 
."  L.  Ed.  257;  Worcester  v.  Georgia,  6 
Pet.  515,  8  L.  Ed,  483;  Prigg  v.  Pennsyl- 
ania,  16  Pet.  ,539,  622,  10  L.  Ed.  1060; 
License  Cases,  5  How.  .504,  588,  12  L.  Ed. 
256;  Passenger  Cases,  7  How.  283,  393,  12 
L.  Ed.  702;  Gilman  v.  Philadelphia,  3 
Wall.  713,  727,  18  L.  Ed.  96;  Ex  parte 
McXiel,  13  Wall.  236,  240.  20  L.  Ed.  624; 
Railroad  Co.  i:  Fuller,  17  Wall.  560,  21 
L.  Ed.  710;  Munn  v.  Illinois,  94  U.  S.  113, 
124.  24  L.  Ed.  77;  Inman  Steamship  Co. 
V.  Tinker,  94  U.  S.  238,  242,  24  L.  Ed.  118. 
Powers  made  exclusive  in  express  terms. 
— .An  example  of  the  exclusive  powers  of 
congress  made  so  in  express  terms  is  to 
be  found  in  the  exclusive  delegation  to 
congress  of  the  right  to  legislate  over 
places  purchased  by  the  consent  of  the 
legislature  in  which  the  same  may  be 
for  ports,  arsenals,  dock  yards,  etc.  Hous- 
ton V.  Moore,  5  V^'heat.  1,  49,  5  L,  Ed.  19. 
Powers  expressly  prohibited  to  states, — 
An  example  of  powers  expressly  prohib- 
ited to  the  states  is  the  prohibition  to  the 


credit.      Houston   v.   Moore.    5    Wheat.   1, 
49.  5  L.  Ed.  V). 

Powers  exclusive  by  reason  of  repjug- 
nancy. — .An  example  of  powers  of  congress 
exclusive  by  reason  of  a  direct  reougnancy 
or  incompatibility  in  the  exercise  of  it 
by  the  states,  is  the  power  to  estabj'sh  a 
uniform  rule  of  naturalization.  ChV-ac  v. 
Chirac,  2  Whe»t.  2.59,  269,  4  L.  Ed.  234; 
Houston  V.  Moore,  5  Wheat.  1,  49,  5  L. 
Ed.    19. 
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government,  are  exempt  from  such  control  of  the  states  as  wouid  defeat  or  im- 
pair their  use  for  those  purposes.^  "Such  is  the  law  with  reference  to  all  instru- 
mentalities created  by  the  general  government.  Their  exemption  from  state 
control  is  essential  to  the  independence  and  sovereign  authority  of  the  United 
States  within  the  sphere  of  their  delegated  powers.  But,  when  not  used  as  such 
instrumentalities,  the  legislative  power  of  the  state  over  the  places  acquired  will 
be  as  full  and  complete  as  over  any  other  places  within  her  limits."-  So  the 
state,  in  ceding  to  the  federal  government  exclusive  jurisdiction  over  places 
within  state  limits,  may  accompany  such  cession  with  any  conditions  not  incon- 
sistent with  the  effective  use  of  the  property  for  the  public  purposes  for  which 
it  is   intended.^ 

As  to  place  J  purchased  to  be  used  for  forts,  arsenals,  etc.,  the  con- 
stitution provides  for  exclusive  jurisdiction  "only  when  such  purchase  is  made 
with  the  consent  of  the  state;"  therefore  where  the  purchase  is  made  without 
the  consent  of  the  state,  the  state,  in  ceding  jurisdiction  over  the  same,  may 
stipulate  that  the  jurisdiction  of  the  federal  government  shall  continue  only  so 
long  as  the  place  is  used  for  the  specified  purposes.'* 

But  Some  State  Laws  May  Continue  Operative. — In  some  instances 
state  laws  regulating  private  rights  and  matters  of  police  and  in  force  at  the 
time  of  the  cession,  have  been  held  to  continue  to  operate  within  the  ceded 
territory  after  it  had  been  ceded  to  the  federal  government.^ 


1.  Forts,   arsenals   and  other  buildings. 

— Fort  Leavenworth  R.  Co.  v.  Lowe,  ]14 
U.  S.  525,  541,  29  L.  Ed.  264;  Benson  v. 
United  States,  146  U.  S.  325,  330,  36  L. 
Ed.  991. 

2.  Same. — Fort  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.   525,  539,  29  L.   Ed.  264. 

Crime  committed  in  a  fort. — Thus  con- 
gress lias  a  right  to  punish  murder  or 
other  felony  committed  in  a  fort  or  other 
place  within  its  exclusive  jurisdiction;  and 
if  the  felon  should  escape  out  of  the  court 
or  other  place  in  which  the  felony  may 
have  been  committed,  congress  has  the 
power  to  authorize  his  apprehension 
wherever  he  may  be  found,  without  the 
necessity  of  demanding  his  surrender  from 
the  executive  of  the  state  in  which  he 
may  be  found.  Marshall,  C.  J.,  delivering 
the  opinion  in  Cohens  v.  Virginia,  6  Wheat. 
264,   428,   5   L.    Ed.    257. 

3.  State  may  accompany  cession  with 
conditions.— Fort  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.  525,  29  L.  Ed.  264;  Chic- 
ago, etc..  R.  Co.  V.  McGlinn,  114  U.  S. 
542,  29  L.  Ed.  270;  Benson  v.  United 
States,   146  U.    S.    325,  331,   36  L.    Ed.   991. 

Thus  it  was  competent  for  the  state  of 
Kansas,  in  cedmg  to  the  United  States 
exclusive  jurisdiction  over  the  Fort  Leav- 
enworth military  reservation,  to  make  cer- 
tain reservations  and  exceptions  with  re- 
gard to  the, service  of  process  and  taxation 
by  state  authorities  within  the  ceded  ter- 
ritory; and  although  such  cession  was 
made  without  the  request  of  the  general 
government,  yet,  since  it  conferred  a  bene- 
fit, its  acceptance  subject  to  the  exceptions 
and  reservations  is  presumed.  Benson  v. 
United  States,  146  U.  S.  325,  36  L.  Ed. 
991. 

Except  as  to  the  jurisdiction  reserved 
to  the  state  of  Kansas,  by  the  act  of  ces- 
sion,   the    United    States    government   has 


jurisdiction  over  the  entire  Fort  Leaven- 
worth military  reservation.  Benson  v. 
United  States,  146  U.  S.  325,  331,  36  L- 
Ed.    991. 

4.  As  to  places  purchased  with  the  con- 
sent of  the  state. — Palmer  v.  Barrett,  162 
U.  S.  399,  10  L.  Ed.  1015.  See,  also,  United 
States  V.  Bevans,  3  Wheat.  336,  4  L.  Ed. 
404. 

Thus  where  property  was  ceded,  sub- 
ject to  such  a  condition,  to  be  used  for 
a  navy  yard  and  hospital,  and  the  govern- 
ment afterwards  leased  a  part  of  the  land 
to  a  city  of  the  state  to  be  used  for  city 
market  purposes,  it  was  held  that  the 
exclusive  jurisdiction  of  the  .general  gov- 
ernment over  the  portion  so  leased  ceased 
while  the  lease  continued  in  force,  and  that 
the  state  courts  had  jurisdiction  of  a  con- 
troversy over  the  right  of  possession  of 
a  market  stall.  Palmer  v.  Barrett,  162  U. 
S.    399,   40   L.    Ed.    101.5. 

5.  Same  laws  operative  after  cession. — 
IMutual  Assurance  Societ}'  v.  Watts,  1 
Wheat.  279,  4  L.  Ed.  91:  Chicago,  etc.,. 
R.  Co.  V.  McGlinn,  114  U.  S.  542,  29  L. 
Ed.    270. 

Thus  a  law  of  the  state  of  Kansas,  mak- 
ing all  railroad  companies  within  that 
state,  whose  roads  were  not  inclosed  by 
a  lawful  fence,  liable  to  the  owners  of 
cattle  killed  or  wounded  by  their  engines 
and  cars,  regardless  of  whether  such  kill- 
ing or  wounding  was  due  to  negligence 
or  not,  was  held  to  continue  in  force  after 
the  cession  of  the  Fort  Leavenworth  res- 
ervation, as  to  a  railroad  company  whose 
line  was  located  within  the  reservation 
after  the  cession.  Chicago,  etc..  R.  Co. 
V.   McGlinn,   114  U.   S.   542.  29   L.   Ed.   270. 

So  a  statute  of  the  state  of  Virginia 
(Act  of  Va.,  Dec.  22,  1794,^  §  6)  providing 
that  the  subscribers  to  a  mutual  insurance 
society    should    bind     their     property    in- 
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Power  Conferred  on  Congress  as  the  Legislature  of  the  Union. — In  the 

enumeration  of  the  powers  of  congress,  in  the  eighth  section  of  the  first  ar- 
ticle, we  find  that  of  exercising  exchisive  legislation  over  such  district  as  shall 
become  the  seat  of  government.  This  power,  like  all  others  which  are  specified, 
is  conferred  on  congress  as  the  legislature  of  the  Union.  In  no  other  character 
can  it  be  exercised.  In  legislating  for  the  district,  they  necessarily  preserve  the 
character  of  the  legislature  of  the  Union ;  for  it  is  in  that  character  alone  that 
the  constitution  confers  on  them  this  power  of  exclusive  jurisdiction.*^ 

Right  to  Make  Power  Effectual. — The  power  vested  in  congiess,  as  the 
legislature  of  the  United  States,  to  legislate  exclusively  within  any  place  ceded 
by  a  state,  carries  with  it,  as  an  incident,  the  right  to  make  that  power  effectual." 

(c)  B.rclnsk'e  Control  and  Disposition  of  Property. — As  to  Public  Lands 
within  the  States. — As  to  the  public  lands  held  by  the  United  States  within 
state  limits,  the  right  and  title  of  the  United  States  thereto  is  based  upon  the 
deeds  of  cession  made  to  the  federal  government  by  the  state  within  whose  lim- 
its the  lands  originally  were,  and  upon  the  statutes  connected  with  them,  and 
not  upon  any  municipal  sovereignty  which  the  United  States  may  be  supposed 
to  possess,  or  to  have  reserved  by  compact  with  new  states  for  that  particular 
purpose.  The  provisions  of  the  constitution  of  the  United  States,  art.  1,  §  8, 
clause  16,  shows  that  no  such  power  can  be  exercised  by  the  United  States 
within  a  state.  Such  a  power  is  not  only  repugnant  to  the  constitution,  but  it  is 
inconsistent  with  the  spirit  and  intention  of  the  deeds  of  cession. ^  As  to  those 
lands  within  the  limits  of  the  states,  at  least  of  the  Western  States,  the  na- 
tional government  is  the  most  considerable  owner,  and  has  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respecting  its  property;  not,  how- 
ever, to  the  extent  that  its  legislation  can  override  state  laws  in  respect  to  the 
general  subject  of  reclamation.^  The  full  scope  of  the  second  paragraph  of  §' 
3,  art.  4,  reading:  "The  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property  belong- 
ing to  the  United  States ;  and  nothing  in  this  constitution  shall  be  so  construed 
as  to  prejudice  any  claims  of  the  United  States,  or  of  any  particular  state,"  has 
never  been  definitely  settled.  Primarily,  at  least,  it  is  a  grant  of  power  to  the 
United  States  of  control  over  its  property.  That  is  implied  by  the  words  "ter- 
ritory or   other  property."    But  clearly  it  does  not  grant   to   congress  any  leg- 

sured  as  security  for  the  payment  of  as-  those  within  the  limits  of  the  orig- 
sessments,  and  creating  a  lien  upon  such  inal  thirteen,  and  it  would  be  strange 
property,  was  held  to  continue  in  force  if,  in  the  absence  of  a  definite  grant  of 
as  to  property  situated  in  the  city  of  power,  the  national  government  could  en- 
Alexandria  even  after  it  had  been  ceded  ter  the  territory  of  the  states  along  the 
out  of  the  jurisdiction  of  Virginia.  Mu-  Atlantic  and  legislate  in  respect  to  im- 
tual  Assurance  Society  v.  Watts,  1  Wheat.  proving  by  irrigation  or  otherwise  the 
279,  4  L.  Ed.  91.  lands    within    their    borders.       Kansas    v, 

6.  Powers  conferred  upon  congress  as  Colorado,  206  U.  S.  46,  92,  51  L,.  Ed, 
the   legislature    of   the    Union. — Cohens   v.  ^56. 

Virginia,    6    Wheat.     264,    424,    5    L.     Ed.  It   may   well   be   that   no   power   is   ade- 

257  quate    for    the    reclamation    of    arid    lands 

7.  Right  to  make  power  effectual.-Coh-  other  than  that  of  the  national  government, 
ens  V.  Virginia,  6  Wheat.  264.  328.  5  L.  Ed.  ^^^  it  no  such  power  has  been  granted, 
g.„  &  '  none  can  be  exercised,  except  where  these 
""*'■                      i_,.     1      J         .  1  •  ^fid   lands   are   within   the   territories,   and 

8.  As  to  public  lands  withm  the  states.  ^^er  them  by  virtue  of  the  second  para- 
— Pollard  V.  Hagan,  3  How.  212,  224,  11  graph  of  §  3  of  article  4  heretofore  quoted, 
L.   Ed.  565.  Qj.   by   virtue    of   the   power   vested   in   the 

9.  Same. — Kansas  v.  Colorado,  206  U.  national  government  to  acquire  territory 
S.    46,    92,    51    L.    Ed.   956.  by    treaties,    congress    has    full    power    of 

As  to  reclamation  of  arid  lands. — While  legislation,  subject  to  no  restrictions  other 

arid   lands   are   to   be  found  mainly  if  not  than  those  expressly  named  in  the  consti- 

only  in  the  Western  and  newer  states,  yet  tution,     and,    therefore,    it    may    legislate 

the    oowers    of    the    national    government  in    respect    to    all   arid    lands   within    their 

within   the   limits    of   those   states   are   the  limits.      Kansas    z:    Colorado,    206    U.    S. 

same     (no     greater     and     no     less)    than  46,  92,  51  L.  Ed.  956. 
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islative  control  over  the  states,  and  must,  so  far  as  they  are  concerned,  be  lim- 
ited to  authority  over  the  property  belonging  to  the  United  States  within  their 
limits.i'^ 

State  Taxation  of  Public  Lands  within  Their  Borders. — It  is  familiar 
law  that  a  state  has  no  power  to  tax  the  property  of  the  United  States  within 
its  limits.  This  exemption  of  their  property  from  state  taxation — and  by  state 
taxation  we  mean  any  taxation  by  authority  of  the  state,  whether  it  be  strictly 
for  state  purposes  or  for  mere  local  and  special  objects — is  founded  upon  that 
principle  which  inheres  in  every  independent  government,  that  it  must  be  free 
from  any  such  interference  of  another  government  as  may  tend  to  destroy  its 
powers  or  impair  their  efficacy.  If  the  property  of  the  United  States  could  be 
subjected  to  taxation  by  the  state,  the  object  and  extent  of  the  taxation  w^ould 
be  subject  to  the  state's  discretion.  It  might  extend  to  buildings  and  other  prop- 
erty essential  to  the  discharge  of  the  ordinary  business  of  the  national  govern- 
ment, and  in  the  enforcement  of  the  tax  those  buildings  might  be  taken  from 
the  possession  and  use  of  the  United  States.  The  constitution  vests  m  congress 
the  power  to  "dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United  States."  And  this  im- 
plies an  exclusion  of  all  other  authority  over  the  property  which  could  interfere 
with  this  right  or  obstruct  its  exercise. ^^ 

With  respect  to  lands  within  the  territories,  congress  has,  by  virtue  of  § 
3.  art.  4,  of  the  constitution,  or  by  virtue  of  the  power  vested  in  the  national 
government  to  acquire  territory  by  treaty,  full  power  of  legislation,  subject  to  no 
restrictions  other  than   those   expressly   named   in   the   constitution. ^2 

Disposition  of  the  Public  Domain. — \\'ith  respect  to  the  public  domain, 
the  constitution  vests  in  congress  the  power  of  disposition  and  of  making  all 
needful  rules  and  regulations.  This  power  is  subject  to  no  limitations.  Con- 
gress has  the  absolute  right  to  prescribe  the  times,  the  conditions,  and  the  mode 
of  transferring  this  property,  or  any  part  of  it.  and  to  designate  the  persons  to 
whom  the  transfer  shall  be  made.  No  state  legislation  can  interfere  with  this 
right  or  embarrass  its  exercise. ^^ 

Dignity  and  Effect  of  Titles  Emanating  from  the  United  States. — Con- 
gress has  the  sole  power  to  declare  the  dignity  and  effect  of  titles  emanating 
from  the  United  States.^^     Where  a  patent  has  been  issued  for  a  part  of  the 

10.    Scope  of  §  3,  art.  4. — Kansas  v.  Col-  11.      State     taxation  of       public     lands 

orado.  f^OB  U.    S.  46,  88.   51   L.    Kd.  9:)6.  within    their    borders, — Van     Brocklin    v. 

Proprietary  rights,  police  regulations. —  Tennessee,   117   U.   S.   151,   IfiS,  29   L.   Ed. 

The   govprnment   has,   with    respect   to   its  845;     Wisconsin     Cent.     R.     Co.    v.     Price 

own  lands,  the  rights  of  an  ordinary  pro-  County,  133  U.  S.  496,  504,  33  L.  Ed.  687. 

prietor,    to    maintain    its    possession    when  See,    also,    post.    "Taxation    of    Property 

situated   within   a   State,   and   to   prosecute  Owned  by  the   Federal    Covernment,"   VI, 

trespassers.     It  may  deal   with   such   lands  D,  3,  c,  (6),  (b),  (cc),   (fff),   (dddd). 

precisely  as  a  private  individual  may  deal  12.    Lands  in  the  territories. — Kansas  v. 

with   his    farming   property.      The   general  Colorado,  206  U.  S.  46,  92,  51   L.   Ed.  956. 

government    has    a    power    over    its    own  See,    also,    ante,    "Power    of    Congress    to 

property  analogous  to  the  police  power  of  Govern   Territory,"   VI,   D,  2,   c,    (3),    (c), 

the  several  states,  and  the  extent  to  which  (cc),  et  seq. 

it  may   go  in    the   exercise   of   such   power  13.    Disposition  of  the  public  domain. — 

is  measured  by  the  exigencies  of  the  par-  McCIung   v.    Silliman,    6   Wheat.    598,    605, 

ticular  case.     The  admission  of  a  territory  5   L.   Ed.  340;   Wilcox  v.  Jackson,  13   Pet. 

as  a  state  does  not  deprive  it  of  the  power  498,    10    L.    Ed.   264;    Gibson    v.    Chouteau, 

of    legislating    for    the    protection    of    the  13  Wall.  92,  99,  20  L.  Ed.  534;   Butte  City 

public   lands,    though    it   may   thereby   in-  Water  Co.  v.  Baker,  196  U.  S.   119,  49  L. 

volve    the    exercise    of   what    is    ordinarily  Ed.   409.      See,   also,   ante.   "Right   to   Dis- 

known    as    the    police    power,    so    long    as  pose   of  Territory."  VI,   D.   2.  c,    (3),    (e). 

such   power  is   directed  solely  to  its  own  _    14.     Dignity   and  effect  of  titles   emanat- 

protection.      A   different    rule   would   place  ing    from    the    United    States. — Bagnell    v. 

the    public    domain    of    the    United    States  Broderick,  13  Pet.  436.  450,  10  L.   Ed.  235; 

completely   at  the   mercy   of   state   legisla-  Langdon   v.    Sherwood,    124   U.   S.    74,   83, 

tion.      Camfield    v.    United    States,    167   U.  31    L.    Ed.   344. 
S.    518,   524,   42    L.    Ed.   260. 
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public  lands,  a  state  has  no  power  to  declare  any  title,  less  than  a  patent,  valid 
against  a  claim  of  the  United  States  to  the  land  ;  or  against  a  title  held  under  a 
patent  granted  by  the  United  States.  ^^  Whenever  the  question  in  any  court, 
state  or  federal,  is,  whether  the  title  to  property  belonging  to  the  United  States 
has  passed,  that  question  must  be  resolved  by  the  laws  of  the  United  States; 
but  whenever  the  property  has  passed  according  to  those  laws,  then  the  property' 
like  all  other  in  the  state,  is  subject  to  state  legislation;  so  far  as  that  legislation 
is  consistent  with  the  admission  that  the  title  passed  and  vested  according  to  the 
laws  of  the  United   States. ^*^ 

(d)  Jurisdiction  and  Procedure  of  Federal  Courts. — Under  the  constitution 
the  federal  government  has  exclusive  power  to  legislate  concerning  the  jurisdic- 
tion and  the  forms  and  modes  of  procedure  in  the  federal  courts.  State  laws 
are  of  no  efficacy  for  these  purposes  except  in  so  far  as  they  may  be  adopted  by 
act  of  congress  or  lavv^fully  prescribed  rules  of  court. i''' 

But  Federal  Courts  Will  Enforce  Rights  Dependent  upon  State  Law. 
— While  it  is  true  that  it  has  been  ruled  many  times  by  the  federal  supreme 
court  that  the  rules  of  practice  of  the  federal  courts  in  suits  in  equity  cannot  be 
controlled  by  the  laws  of  the  states,  yet  this  principle  is  not  to  be  carried  so  far 


15.  Same. — Wilcox  v.  Jackson,  13  Pet. 
498,  10  L.   Ed.  2G4. 

16.  Same. — Wilcox  v.  Jackson,  13  Pet. 
498,   10   L.    Ed.   264. 

When  the  title  to  the  pubJic  land  has 
passed  out  of  the  United  States,  by  con- 
flicting patents,  there  can  be  no  objec- 
tion to  the  practice  adopted  by  the  courts 
of  a  state,  to  give  effect  to  the  better  right, 
in  any  form  of  remedy  the  legislature  or 
courts  of  the  state  may  prescribe.  (Mc- 
Lean, J.,  dissenting.)  Bagnell  v.  Broder- 
ick,   13    Pet.   436,   10   L.   Ed.   235. 

No  doubt  is  entertained  of  the  power 
of  the  states  to  pass  laws,  authorizing 
purchasers  of  lands  from  the  United 
States  to  prosecute  actions  of  ejectment 
upon  certificates  of  purchase,  against  tres- 
passers on  the  lands  purchased;  but  it  is 
denied  that  the  states  have  any  power  to 
declare  certificates  of  purchase  of  equal 
dignity  with  a  patent;  congress  alone  can 
give  them  such  effect.  (McLean,  J.,  dis- 
senting.) Bagnell  v.  Broderick,  13  Pet. 
436,   10   L.   Ed.   235. 

17.  Jurisdiction  and  procedure  of  federal 
courts. — Young  v.  Bank,  4  Cranch  384, 
397.  2  L.  Ed.  655;  United  States  v.  Peters, 

5  Cranch  115,  136,  3  L.  Ed.  53;  Wayman 
V.  Sortbnrd,  10  Wheat.  1,  6  L.  Ed.  253; 
United  States  Bank  ?7.  Halstead,  10  Wheat. 
51,  63,  6  L.  Ed.  264;  Bank  v.  Dudley,  2 
Pet.  492.  7  L.  Ed.  496;  Parsons  v.  Bedford, 
3  Pet.  433,  7  L.  Ed.  732;  Boyle  v.  Zacharie, 

6  Pet.  348,  8  L.  Ed.  423;  Beers  v.  Haugh- 
ton,  9  Pet.  329,  9  L-  Ed.  145;  The  steam- 
boat Orleans  v.  Phoebus,  11  Pet.  175,  184, 
9  L.  Ed.  677;  Clark  v.  Smith,  13  Pet. 
195,  10  L.  Ed.  123;  Keary  v.  The  Farmers,' 
etc.,  Bank,  16  Pet.  88,  94,  10  L.  Ed.  897; 
Amis  V.  Smith,  16  Pet.  303,  10  L.  Ed.  973; 
Bronson  v.  Kinzie,  1  How.  311,  315,  11 
L.  Ed.  143;  The  Moses  Taylor,  4  Wall. 
411,  18  L.  Ed.  397;  Riggs  v.  Johnson 
County,  6  Wall.  166,  195.  18  L.  Ed.  768; 
Weber  v.  Lee   County,   6  Wall.   210,   18  L. 


Ed.  781;  Payne  v.  Hook,  7  Wall.  425, 
427,  19  L.  Ed.  260;  Railway  Co.  v.  Whit- 
ton,  13  Wall.  270,  286,  20  L.  Ed.  571;  Ex 
parte  McNiel,  13  Wall.  236,  243,  20  L. 
Ed.  624;  Insurance  Co.  v.  Morse,  20  Wall. 
445,  453,  22  L.  Ed.  365;  Nudd  v.  Burrows, 
91  U.  S.  426.  441,  23  L.  Ed.  286;  Indian- 
aoolis,  etc..  R.  Co.  v.  Horst,  93  U.  S.  291, 
299.  23  L.  Ed.  898;  Brine  v.  Insurance  Co., 
96  U.  S.  627,  639,  24  L.  Ed.  858;  Van 
Norden  v.  Morton,  99  U.  S.  378,  25  L. 
Ed.  453;  Cummings  v.  National  Bank,  101 
U.  S.  153,  157,  25  L.  Ed.  903;  Vicksburg, 
etc.,  R.  Co.  V.  Putnam,  118  U.  S.  545,  30 
L.  Ed.  257;  St.  Louis,  etc.,  Railway  v. 
Vickers,  122  U.  S.  360,  363,  30  L.  Ed.  1161; 
Scott  V.  Neely,  ]40  U.  S.  106.  35  L.  Ed. 
358;  Cates  v.  Allen,  149  U.  S.  451,  456, 
37  L.  Ed.  804;  In  re  Tyler,  149  U.  S.  164, 
189,  37  L.  Ed.  689;  Hollins  v.  Brierfield 
Coal,  etc.,  Co.,  150  U.  S.  371,  37  L.  Ed. 
1113;  Norwood  v.  Baker,  172  U.  S.  269, 
292.  43  L.  Ed.  443.  See,  also,  the  title 
COURTS. 

A  state  constitution  cannot,  any  more 
than  a  state  statute,  prohibit  the  judges 
of  the  courts  of  the  United  States  from 
charging  juries  with  regard  to  matters  of 
fact.  St.  Louis,  etc..  Railway  v.  Vick- 
ers,  122   U.    S.   360,  363,   30  L.    Ed.   1161. 

The  seventh  amendment  of  the  federal 
constitution  declares  that  in  suits  at  com- 
mon law,  where  the  value  of  the  matter 
in  controversy  shall  exceed  $20,  the  right 
to  trial  by  jury  shall  be  preserved.  Held, 
that  a  person  seeking  to  recover  for  the 
value  of  improvements  upon  real  estate 
in  the  federal  courts,  under  the  Ohio  law 
which  provided  for  the  value  of  such  im- 
provement by  commissioners,  instead  of 
by  a  jury,  must  proceed  on  the  equity 
side  of  the  court,  since  the  Ohio  statute 
cannot  authorize  the  dispensing  with  juries 
in  the  federal  courts  in  tria's  at  common 
law,  where  the  amount  of  the  controversy 
exceeds  $20.  Bank  v.  Dudley,  2  Pet.  492, 
7    L.    Ed.    496. 
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as  to  deny  to  a  party  in  those  courts  substantial  rights  conferred  by  the  statutes 
of  a  state.i^  Where  a  statute  of  a  state  creates  a  new  right  or  provides  a  new 
remedy,  the  federal  courts  will  enforce  that  right  either  on  the  common  law  or 
equity  side  of  its  docket,  as  the  nature  of  the  new  right  or  new  remedy  requires.^^ 
Rules  of  Evidence  in  Fetieral  Courts. — It  is  within  the  acknowledged 
power  of  congress  to  prescribe  the  evidence  which  shall  be  received,  and  the 
effects  of  that  evidence,  in  the  courts  of  the  United  States. ^f" 

(e)  Modification  of  Maritime  Lazv. — Under  the  constitution  of  the  United 
States,  the  power  to  modify  the  general  maritime  law  by  statute  is  vested  in 
congress  and  not  in  the  state  legislatures.-^ 

(f)  Bonds  of  Federal  Officers. — The  federal  government*  has  the  power  of 
prescribing,  under  its  own  laws,  what  kind  of  security  shall  be  given  by  its  offi- 
cers and  agents  for  a  faithful  discharge  of  their  public  duties.  And  in  such  cases 
the  local  laws  cannot  aiTect  the  contract  or  the  form  or  validity  of  the  security 
taken.  In  contemplation  of  law  it  is  made  at  the  seat  of  the  federal  govern- 
ment, the  place  where  its  principal  powers  are  exercised.  The  state  has  no 
power  to  control  or  affect  it  in  any  way.-- 

Same ;  Construction. — A  bond  given  in  pursuance  of  a  law  of  the  United 
States  is  governed,  as  to  its  construction,  not  by  the  local  law  of  a  particular  state, 
but  by  the  principles  of  law  as  determined  by  the  federal  supreme  court,  and 
operative  throughout  the  courts  of  the  United  States. ^^ 

(g)  Regulation  of  Coinage  and  the  Currency. — See  post.  "Power  to  Borrow 
Money  and  Provide  a  Currency,"  A^I,  D,  2,  f,   (1),   (g),  (dd),   (qqq). 

As  to  the  exclusive  control  of  national  banks,  see  the  title  Banks  and 
Banking,  vol.  3,  pp.  16,  17.  See,  also,  post,  "Taxation  of  National  Banks,"  VI, 
D,  3.  c,  (6),  (b),  (cc),  (fff),  (hhhh),  (ccccc),  (dddddd)  ;  "State  Regulation 
of  National  Banks,"  VI,  D,  3,  c,   (6),   (b),    (cc),   (jjj). 

(h)  To  Establish  a  Uniform  Rule  of  Naturalisation. — See  the  title  Natural- 
ization. 

(4)  Bxcliisive  Pozvcrs  of  the  States — (a)  Generally. — It  is  a  familiar  rule  of 
construction  of  the  constitution  of  the  Union  that  the  sovereign  powers  vested 
in  the  state  governments  by  their  respective  constitutions  remained  unaltered 
and  unimpaired,  except  so  far  as  they  were  granted  to  the  government  of  the 
United  States.  That  the  intention  of  the  framers  of  the  constitution  in  this 
respect  might  not  be  misunderstood,  this  rule  of  interpretation  is  expressly  de- 
clared in  the  tenth  article  of  the  amendments,  namely:     "The  powers  not  dele- 

18.  But  will  enforce  new  rights  created  349,  6  L.  Ed.  606;  Pillow  v.  Roberts,  13 
by  state  lav/. — Brine  f.  Insurance  Co.,  96  How.  472,  476,  14  L.  Ed.  22S;  Cliquot's 
U.  S.  627,  639,  24  L.  Ed.  858.  Champagne,    3    Wall.    114,    143,    18    L.    Ed. 

19.  Same.— Steamboat  Orleans  v.  Phoe-  116;  Ex  parte  Fisk,  113  U.  S.  713,  721, 
bus,  11  Pet.  175,  184,  9  L.  Ed.  677;  Ex  28  L.  Ed.  1117;  Fong  Yue  Ting  v.  United 
nnrtc  McNiel,  13  Wall.  236,  243.  20  L.  Ed.  States,  149  U.  S.  698,  729,  37  L.  Ed.  905* 
624;  Railway  Co.  v.  Whitton,  13  Li  Sing  v.  United  States,  180  U.  S.  486, 
Wall.     270.     286.     20     L.      Ed.      571;    Van  493,  45  L.   Ed.  634. 

Norden      v.      Morton,      99      U.      S.      378,  21.    Modification  of  maritime  law.— Mar- 

25     L.     Ed.     453;     Cummmgs    v.     National  tin  r.   Hunter,   1   Wheat.  304.  .-^I'm.  4  L.  Ed. 

Bank,   101   U.    S.    153,   157,   25   L.    Ed.   903;  97.    Houston    v.    Moore,    5    Wheat.    1.    49, 

Norwood    V.    Baker,    172    U.    S.    269,    292,  5  l.  Ed.  19:  Butler  v.  Boston,  etc.,  Steam- 

43   L.   Ed    443.                                   .  ship    Co.,    130    U.    S.    527,    557.    32    L.    Ed. 

Thus    the    right    of    redemption    allowed  1017. 

to  a  mortgagor  under  the  state  law,  after  _  "    ^.^ j^   ^r  t^j^^^i   mtc^^^r.      n 

,            I             ^                r    r         1                ■  22.    Bonds   01   l^ederal   Oincers. — Lox  v. 

a    sale    under    a    decree    of    foreclosure,    is  tt   -^   j    c*.  ^  ^     ^    tj  *     inn    o    t      t?  1     o-rv 

as    obligatory    on    the    federal    courts    sit-  United    States,   6   Pet.    172,   8   L    Ed    3o9; 

ting  in  equity,  as  on  the  state  courts:  and  J^^l'^'''UV'--q                         '                        '         ' 

their    rules   of   practice    must   be   made   to  .     .c.    <•>.. 

conform   to    the    law   of   the   state,   so   far  23.    Same;  construction^Cox  v.  United 

as    may   be    necessary    to    give    full    effect  States,   6   Pet.   172,   8   L.    Ed.  359;    Duncan 

to   the   right.      Brine  v.    Insurance   Co.,  96  ^'-  United  States,  7  Pet.  435,  8  L.  Ed.  739; 

U.    S.    627,    639.    24    L.    Ed.    8.")S.  Bein    v.    Heath,    12    How.    168,    13    L.    Ed. 

26.    Rules   of   evidence   in    the    federal)  9^9;    Tullock   v.    Mulvane,   184   U.   S.   497^ 

courts.— Ogden  v.  Saunders,  12  Wheat.  213,  514,   46    L.    Ed.   657. 
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gated  to  the  United  States  are  reserved  to  the  states  respectively,  or,  to 
the  people.''^-!  The  states,  resting  upon  their  original  basis  of  sovereignty, 
subject  only  to  the  exceptions  stated,  exercise  their  powers  over  everything 
connected  with  their  social  and  internal  condition.  A  state  regulates  its 
domestic  commerce,  contracts,  the  transmission  of  estates,  real  and  personal, 
and  acts  upon  all  internal  matters  which  relate  to  its  moral  and  political  welfare. 
Over  these  subjects  the  federal  government  has  no  power.  They  appertain  to 
the  state  sovereignty  as  exclusively  as  powers  exclusively  delegated  appertain 
to  the  general  government.  All  those  powers  which  relate  merely  to  municipal 
legislation,  or  which  may  more  properly  be  called  internal  police,  are  not  sur- 
rendered or  restrained ;  and  consequently,  in  relation  to  these,  the  authority  of 
the  state  is  complete,  unqualified  and  exclusive.-^ 


24.  Exclusive    powers    of    the    states. — 

Collector  v.  Day,  11  Wall.  113,  124,  20 
L.  Hd.  122;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  560,  39  L.  Ed. 
759;  South  Carolina  v.  United  States,  199 
U.  S.  437,  454,  50  L.  Ed.  261;  Halter  v. 
Nebraska,  205  U.  S.  34,  40,  51  L.  Ed. 
699;  Kansas  v.  Colorado,  206  U.  S.  46, 
90,  51  L.  Ed.  956;  Grafton  v.  United 
States,  206  U.  S.  333,  354,  51  L.  Ed.  1084. 
The  reservation  to  the  states  respec- 
tively can  only  mean  the  reservation  of 
the  rights  of  sovereignty  which  they  re- 
spectively possessed  before  the  adoption 
of  the  constitution  of  the  United  States, 
and  which  they  had  not  parted  from  by 
that  instrument.  And  any  legislation  by 
congress  beyond  the  limits  of  the  power 
delegated  would  be  trespassing  upon  the 
rights  of  the  states  or  the  people,  and 
would  not  be  the  supreme  law  of  the  land, 
but  null  and  void;  and  it  would  be  the 
duty  of  the  courts  to  declare  it  so.  Gor- 
don V.  United  States,  117  U.  S.,  appx..  697, 
705. 

25.  Same. — Respublica  v.  Cobbett,  3 
Dall.  467,  473,  1  L.  Ed.  683;  New  York 
V.  Miln,  11  Pet.  102,  106,  146,  9  L.  Ed.  648; 
Gibbons  v.  Ogden,  9  Wheat.  1,  195,  6  L. 
Ed.  23:  License  Cases,  5  How.  504,  588, 
12  L.  Ed.  256;  Scott  v.  Sandford.  19  How. 
393,  448,  516,  15  L.  Ed.  691;  Lane  County 
V.  Oregon,  7  Wall.  71,  76,  19  L-  Ed.  101; 
Collector  v.  Day,  11  Wall.  113,  125,  20  L. 
Ed.  122;  United  States  v.  Railroad  Co., 
17  Wall.  322.  21  L.  Ed.  597;  Transporta- 
tion Co.  V.  Parkersburg,  107  U.  S.  691, 
700,  27  L.  Ed.  584;  Smith  v.  Alabama,  124 
U.  S.  465,  476,  31  L.  Ed.  508;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  472,  39  L. 
Ed.  223;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  560,  39  L.  Ed. 
759;  Hennington  v.  Georgia,  163  U.  S. 
299,  308,  41  L.  Ed.  166;  South  Carolina 
V.  United  States,  199  U.  S.  437,  454,  50 
L.  Ed.  261:  Halter  v.  Nebraska,  205  U.  S. 
34,  40,  51  L.  Ed.  699;  Kansas  v.  Colorado, 
206  U.   S.   46,  90,   51  L.   Ed.   956. 

"Taking  it  as  a  settled  principle  that 
those  subjects  of  legislation  which  are 
not  enumerated  in  the  surrender  to  the 
general  government  remain  subject  to  state 
regulations,  it  follows  that  the  sovereignty 
of  the  states  over  them,  not  having  been 
abridged,  .impaired  or  altered  by  the  cot:- 
stitution,  is  as  perfect  as  if  it  had  not  been 


adopted."  (Opinion  of  Baldwin,  J.)  New 
York  V.  Miln,  11  Pet.  102,  153b,  9  L.  Ed 
648. 

The  right  of  the  states  to  administer 
their  own  affairs  through  their  legislative, 
executive  and  judicial  departments,  in  their 
own  manner,  through  their  own  agencies, 
is  conceded  by  the  uniform  decisions  of 
the  federal  supreme  court,  and  by  the 
practice  of  the  federal  government  from 
its  organization.  United  States  v.  Rail- 
road   Co.,    17   Wall.   322,    21    L.    Ed.    597. 

The  internal  affairs  of  a  state  are  mat- 
ters of  its  own  discretion.  South  Caro- 
lina V.  United  States,  199  U.  S.  437,  454, 
50   L.   Ed.   261. 

Contracts  other  than  maritime. — "Con- 
cerning contracts  not  maritime  in  their 
nature,  the  state  has  authority  to  make 
laws  and  enforce  liens,  and  it  is  no  valid 
objection  that  the  enforcement  of  such 
laws  may  prevent  or  obstruct  the  prose- 
cution of  a  voyage  of  an  interstate  charac- 
ter. The  laws  of  the  states  enforcing  at- 
tachment and  execution  in  cases  cogni- 
zable in  state  courts  have  been  sustained 
and  upheld.  Johnson  v.  Chicago  &  Pac. 
Elevator  Co..  119  U.  S.  388,  398,  30  L.  Ed. 
447.  The  state  may  pass  laws  enforcing 
the  rights  of  its  citizens  which  affect  in- 
terstate commerce  but  fall  short  of  regu- 
lating such  commerce  in  the  sense  in  which 
the  constitution  gives  exclusive  jurisdic- 
tion to  congress."  Sherlock  v.  Ailing, 
93  U.  S.  99,  103,  23  L.  Ed.  819;  Kidd  v. 
Pearson,  128  U.  S.  1,  23,  32  L.  Ed.  346; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U. 
S.  477,  48  L.  Ed.  268;  The  Winnebago, 
205  U.  S.  354,  362,  51  L.   Ed.  836. 

Mr.  Justice  Brown,  speaking  for  the 
court  in  Knapp,  etc.,  Co.  v.  McCaffrey, 
177  U.  S.  638.  642,  44  L.  Ed.  921,  said: 
"As  the  admiralty  jurisdiction  does  not 
extend  to  a  contract  for  building  a  vessel, 
or  to  work  done  or  materials  furnished 
in  the  construction  (People's  Ferrj'  Co. 
V.  Beers,  20  How.  393,  15  L.  Ed.  961; 
Roach  V.  Chapman,  22  How.  129,  16  L. 
Ed.  294).  we  held  in  Edwards  v.  Elliott, 
21  Wall.  532,  22  L.  Ed.  487,  that  in  re- 
spect to  such  contracts  it  was  competent 
for  the  states  to  enact  such  laws  as  their 
legislatures  might  deem  just  and  expe- 
dient, and  to  provide  for  their  enforcement 
in  rem."  The  Winnebago,  205  U.  S.  354, 
363,    51    L.    Ed.    836. 
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(b)  Local  Municipal  Jurisdiction,  Sovereignty  and  Eminent  Domain. — Sub- 
ject to  the  constitution  of  the  United  States  and  the  laws  made  in  pursuance 
thereof,  each  state  in  the  Union,  regardless  of  the  time  of  its  admission,  has 
full  jurisdiction,  sovereignty  and  eminent  domain  over  its  own  soil  and  territory 
throughout  its  borders.  In  other  words,  aside  from  the  powers  granted  by  the 
constitution,  either  expressly  or  by  necessary  implication,  the  national  govern- 
ment has  no  capacity  to  exercise  local  municipal  jurisdiction  or  sovereignty 
within  the  states.  This  power  of  sovereignty  originally  belonged  to  the  states, 
and  remains  with  them  except  in  so  far  as  it  has  been  limited  by  the  grants  and 
prohibitions  contained  in  the   federal   constitution.-^^ 

State  Cannot  Constitutionally  Cede  'ts  Rights  to  Federal  Govern- 
ment.— And  should  any  state,  by  express  agreement  and  stipulation  with  the 
United  States,  grant  to  the  United  States  the  -nunicipal  right  of  sovereignty 
and  eminent  domain  within  such  state,  such  stipulation  would  be  void  and  in- 
operative, for  the  reason  that  the  United  States  has  no  constitutional  capacity 
to  exercise  such  powers  within  the  limits  of  a  state  or  elsewhere  except  in  the 
cases  expressly  provided  for  by  the  constitution. ^^  See,  also,  post,  "Neither 
Government  to  Authorize  the  Other  to  Pass  the  Limits  Fixed  by  the.  Con- 
stitution," VI,  D,  3,  c,   (6),   (b),   (gg). 


26.  Local  jurisdiction,  sovereignty  and 
eminent  domain. — United  States  v.  Be- 
vans,  3  Wheat.  336,  4  L.  Ed.  404;  New 
York  V.  Miln,  11  Pet.  102,  153d,  9  L.  Ed. 
648;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  733,  9  L.  Ed.  1233;  Martin  7^  Wad- 
dell.  16  Pet.  367,  10  L.  Ed.  997;  Pollard 
V.  Hagan,  3  How.  212,  223,  11  L.  Ed. 
565:  Goodtitle  v.  Kibbe,  9  How.  471,  13 
L.  Ed.  220;  Den  v.  Jersey  Co.,  15  How. 
426,  14  L.  Ed.  757;  Smith  v.  Maryland,  18 
How.  71,  15  L.  Ed.  269;  Doyle  v.  Conti- 
nental Ins.  Co.,  94  U.  S.  535,  541,  24  L. 
Ed.  148;  Barney  v.  Keokuk,  94  U.  S. 
324,  24  L.  Ed.  224;  St.  Louis  v.  Myers,  113 
U.  S.  566,  28  L.  Ed.  1131;  Packer  v.  Bird, 
137  U.  S.  661,  34  L.  Ed.  819;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  Ed.  428;  Man- 
chester V.  Massachusetts,  139  U.  S.  240, 
263,  35  L.  Ed.  159;  Kaukauna  Water  Power 
Co.  V.  Green  Bay,  etc..  Canal  Co.,  142 
U.  S.  254;  35  L.  Ed.  1004;  Shively  v. 
Bowlby,  152  U.  S.  1,  38  L.  Ed.  331;  St. 
Anthony  Falls  Water  Power  Co.  v.  St. 
Paul  Water  Commissioners,  168  U.  S. 
349,  42  L.  Ed.  497;  Hardin  v.  Shedd,  190 
U.  S.  508,  519,  47  L.  Ed.  1156;  Kean  v. 
Calumet  Canal,  etc.,  Co.,  190  U.  S.  452, 
47  L.  Ed.  1134;  Mobile  Transp.  Co.  v. 
Mobile,  187  U.  S.  479,  483,  47  L  Ed.  266; 
Kansas  v.  Colorado,  206  U.  S.  46,  93,  51 
L.   Ed.  956. 

The  jurisdiction  of  a  state  is  co-ex- 
tensive with  its  territory;  co-extensive 
with  its  legislative  power.  If  the  place 
described  is  unquestionably  within  the 
original  territory  of  a  state,  it  is  then 
within  the  jurisdiction  of  that  state  un- 
less that  jurisdiction  has  been  ceded  to 
the  United  States.  Manchester  v.  Mass- 
achusetts, 139  U.  S.  240,  263,  35  L  Ed.  159; 
United  States  v.  Bevans,  3  Wheat.  336, 
4  L.  Ed.  404;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  733,  9  L  Ed.  1233;  Mar- 
tin V.  Waddell,  16  Pet.  367,  10  L.  Ed. 
997;  Pollard  v.  Hagan,  3  How.  212,  11  L. 


Ed.  565;  Den  v.  Jersey  Co.,  15  How.  426, 
14  L  Ed.  757;  Smith  v.  Maryland,  18 
How.   71,    15    L.    Ed.   269. 

The  original  jurisdiction  of  the  state 
adheres  to  its  territory  as  a  portion  of 
sovereignty  not  yet  given  away,  and,  sub- 
ject to  the  grant  of  power,  the  residuary 
powers  of  legislation  remain  in  the  state. 
(Opinion  of  Baldwin,  J.)  New  York  v. 
Miln,    11    Pet.    102,    153d,    9    L.    Ed.    648. 

Alabama  is  entitled  to  the  sovereignty 
and  jurisdiction  over  all  the  territory 
within  her  limits,  subject  to  the  common 
law,  to  the  same  extent  that  Georgia  pos- 
sessed it  before  she  ceded  it  to  the  United 
States.  To  maintain  any  other  doctrine  is 
to  deny  that  Alabama  has  been  admitted 
into  the  Union  on  an  equal  footing  with 
the  original  states,  the  state  constitution, 
laws  and  compact  to  the  contrary  not- 
withstanding; her  rights  to  sovereignty 
and  jurisdiction  being  governed  by  the 
common  law  as  modified  by  our  constitu- 
tion, laws  and  institutions.  Pollard  v. 
Hagan,   3    How.    212,   229.    11    L    Ed.    565. 

When  Alabama  was  admitted  into  the 
Union,  on  an  eaual  footing  with  the  orig- 
inal states,  she  succeeded  to  all  the  rights 
of  sovereignty,  jurisdiction  and  eminent 
domain  which  Georgia  possessed  at  the 
time  she  ceded  the  territory  of  Alabama 
to  the  United  States,  and  nothing  re- 
mained to  the  latter,  according  to  the 
terms  of  the  agreement,  but  the  public 
lands.  Pollard  v.  Hap^r.i.  3  How.  212, 
11  L  Ed.  565;  Mobile  Transp.  Co.  v.  Mo- 
bile.  187   U.    S.    479.   483,   47    L    Ed.   266. 

When  the  states  of  Kansas  and  Colorado 
were  admitted  into  the  Union  they  were 
admitted  with  the  full  powers  of  local 
sovereignty  which  belonged  to  the  other 
states.  Kansas  v.  Colorado.  206  U.  S.  46, 
95,    51    L.    Ed.   956. 

27.  State  cannot  cede  its  jurisdiction  to 
the  United  States. — Pollard  v.  Hagan,  3 
How.  212,  223,  224,  11  L.  Ed.  565.. 
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Federal  Government  Not  to  Enact  Police  Regulations  for  the  States. 

— See  the  title  Police  Power. 

State  Control  of  Navigable  Waters;  Dams,  Bridges,  and  Other  Ob- 
structions.— See  the  titles  Bridges,  vol.  3,  p.  516;  Ferries;  Interstate  and 
Foreign  Commerce;    Navigable  Waters. 

Soil  under  or  Adjacent  to  Navigable  or  Public  Waters. — When  the 
Revolution  took  place,  the  people  of  each  state  became  themselves  sovereign ; 
and  in  that  character  they  hold  the  absolute  right  to  all  their  navigable  waters, 
and  the  soils  under  them,  for  their  own  common  use,  subject  only  to  the  rights 
since  surrendered  by  the  constitution  to  the  general  government.  The  shores 
of  navigable  and  tide  waters,  and  the  soils  under  them,  were  not  granted  by  the 
constitution  to  the  United  States,  but  reserved  to  the  states  respectively.  The 
new  states  have  the  same  rights,  sovereignty  and  jurisdiction  over  this  subject 
as  the  original  states.  The  right  of  the  United  States  to  the  public  lands  within 
a  state,  and  the  power  of  congress  to  make  all  needful  rules  and  regulations 
for  the  sale  and  disposition  thereof,  confers  no  power  upon  congress  to  make  a 
grant  of  land  or  soils  under  the  navigable  waters  within  the  state  limits  or  upon 
the    shores    thcreof.^^      The    same    doctrine    is   applicable    to    lands    covered    by 


28.  Soil  under  or  adjacent  to  navigable 
waters. — Johnson  i'.  Mcintosh,  8  Wheat. 
543,  595,  5  L.  Ed.  681;  Martin  v.  Waddell, 
16  Pet.  367,  408,  410,  414,  10  L.  Ed.  997; 
Mobile  V.  Eslava,  16  Pet.  234,  10  L.  Ed. 
948;  Pollard  v.  Hagan,  3  How.  213,  230, 
11  L.  Ed.  565:  Goodtitle  v.  Kibbe,  9  How. 
471,  13  L.  Ed.  220;  Hallet  v.  Beebe,  13 
How.  25,  14  L.  Ed.  35;  Weber  v.  Board 
of  Harbor  Comm'rs,  18  Wall.  57,  21  L.  Ed. 
798;  Barney  v.  Keokuk,  94  J.  S.  324,  24 
L.  Ed.  224;  St.  Louis  v.  Myers,  113  U.  S. 
566,  28  L.  Ed.  1131;  Packer  v.  Bird,  137 
U.  S.  661,  34  L.  Ed.  819;  Hardin  v.  Jordan, 
140  U.  S.  371,  35  L.  Ed.  428;  Knight  v. 
United  States  Land  Ass'n.  142  U.  S.  161, 
185,  35  L.  Ed.  974;  Kaukauna  Water 
Power  Co.  V.  Green  Bay,  etc.,  Canal  Co., 
142  U.  S.  254,  35  L.  Ed.  1004;  Illinois  Cent. 
R.  Co.  V.  Illinois.  146  U.  S.  387,  436,  36 
L.  Ed.  1018;  Shively  v.  Bowlby,  152  U.  S. 
1,  26,  38  L.  Ed.  331;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water  Com- 
missioners. 168  U.  S.  349,  359.  42  L.  Ed. 
497;  Mobile  Transp.  Co.  v.  Mobile.  187 
U.  S.  479,  483,  47  L.  Ed.  266;  Kean  v.  Calu- 
met Canal,  etc.,  Co.,  190  U.  S.  452,  47 
L.  Ed.  1134;  Kansas  v.  Colorado,  206  U. 
S.  46,  93,  51  L.  Ed.  956.  See,  also,  post, 
"Power  of  Congress  to  Impose  Condi- 
tions Incompatible  with  the  Equality  of 
the  State  as  a  Member  of  the  Union," 
•VI,  D,  6,  b,  (2). 

That  the  state  of  Alabama,  when  ad- 
mitted into  the  Union,  became  entitled 
to  the  soil  under  the  navigable  waters, 
below  high-water  mark  within  the  limits 
of  the  state,  not  previously  granted,  was 
conclusively  settled  in  Pollard  7'.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  Mobile  Transp. 
Co.  V.  Mobile,  187  U.  S.  479,  482,  47  L.  Ed. 
266. 

The  stipulation  contained  in  the  6th 
section  of  the  act  of  Congress  passed  on 
the  2d  of  March.  1819,  for  the  admission 
of  the  state  of  Alabama  into  the  Union, 
viz:  "That  all  navigable  waters  within 
the  said   state   shall  forever  remain   public 


highways,  free  to  the  citizens  of  said  state, 
and  to  the  United  States,  without  any  tax, 
duty  impost,  or  toll  therefor,  imposed  by 
said  state,"  is  nothing  more  than  a  regu- 
lation of  commerce  to  that  extent  among 
the  several  states,  and  conveys  no  more 
power  over  the  navigable  waters  of  Ala- 
bama, to  the  government  of  the  United 
States,  than  it  possesses  over  the  navi- 
gable waters  of  other  states  under  the 
provisions  of  the  constitution;  and  it  leaves 
as  much  right  in  the  state  of  Alabama  over 
them  as  the  original  states  possessed  over 
navigable  waters  in  their  respective  limits. 
Pollard  V.  Hagan,  3  How.  212,  230,  11  L. 
Ed.    565. 

Upon  the  admission  of  California  into 
the  Union  upon  equal  footing  with  the 
original  states,  absolute  property  in,  and 
dominion  and  sovereignty  over,  all  soils 
under  the  tidewaters  within  her  limits 
passed  to  the  state,  with  the  consequent 
right  to  dispose  of  the  title  to  any  part  of 
said  soils  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  para- 
mount right  of  navigation  over  the  waters, 
so  far  as  such  navigation  might  be  required 
by  the  necessities  of  commerce  with 
foreign  nations  or  among  the  several 
states,  the  regulation  of  which  was  vested 
in  the  general  government.  Weber  v. 
Board  of  Harbor  Comm'rs.  18  Wall. 
57,   21    L.    Ed.  798. 

The  state  of  Kentucky  having  been 
admitted  into  the  Union  upon  an  equality 
in  all  respects  with  existing  states,  and  its 
power  of  taxation  being  in  no  sense  lim- 
ited or  restrained,  except  as  its  exercise 
is  expressly  or  impliedly  limited  by  the 
constitution  itself,  the  property  of  a  bridge 
company  situated  between  the  respective 
high-water  marks  on  either  side  of  the 
Ohio  river  is  property  within  the  territorial 
limits  of  Kentucky,  and  is  therefore  prop- 
erty over  which  the  state  may  exert  its 
power  of  taxation.  Henderson  Bridge 
Co.  V.  Henderson'  City,  173  U.  S.  592,  622, 
43   L.  Ed.  823. 
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fresh  water  in  the  Great  Lakes. -'^ 

Same;  Grants  by  Congress  within  the  Territories. — "Grants  by  con- 
gress of  portions  of  the  pubHc  lands  within  a  territory  to  settlers  thereon, 
though  bordering  on  or  bounded  by  navigable  waters,  convey,  of  their  own 
force,  no  'title  or  right  below  high-water  mark,  and  do  not  impair  the  title  and 
dominion  of  the  future  state  when  created ;  but  leave  the  question  of  the  use 
of  the  shores  by  the  owners  of  uplands  to  the  sovereign  control  of  each  state, 
subject  only  to  the  rights  vested  by  the  constitution  of  the  United  States. "^^ 
But  the  right  of  the  states  to  exercise  exclusive  jurisdiction,  sovereignty  and 
€minent  domain  within  their  limits,  and  particularly  with  regard  to  navigable 
waters  and  the  soils  beneath  or  bordering  on  the  same,  does  not  prevent  the 
United  States  from  creating  rights  in  the  territories  which  will  be  binding  upon 
them  as  states  after  their  admission  into  the  Union.  Congress  has  the  power  to 
make  grants  of  lands  below  high-water  mark  of  navigable  waters  in  any  ter- 
ritory of  the  United  States  whenever  it  becomes  necessary  to  do  so  in  order  to 
perform  international  obligations  or  to  effect  the  improvement  of  such  lands 
for  the  promotion  and  convenience  of  commerce  with  foreign  nations  and 
among  the  several  states,  or  to  carry  out  other  public  purposes  appropriate  to 
the  objects  for  which  the  United  States  holds  the  territory;  and  such  grants 
will  be  binding  upon  the  states  after  admission  into  the  Union. -^^ 

Same — Law  Governing  Rights  of  Riparian  Owners. — Each  state  may 
determine  for  itself  the  rule  of  law  by  which  tlie  rights  of  riparian  owners  shall 
be  governed.  Whether  the  common  law  with  respect  to  riparian  rights  of  the 
doctrine  which  obtains  in  the  arid  regions  of  the  West  shall  control  is  a  matter 
for  the  state  to  decide.  Congress  cannot  force  either  rule  upon  any  state.  The 
property  rights  of  riparian  owners,  therefore,  are  to  be  measured  by  the  rules 
and  decisions  of  state  courts ;  and  no  distinction  is  to  be  made  on  account  of 
the  time  of  the  admission  of  the  state  into  the  Union. •■^- 

Same — Limitations  of  Rule. — There  are  two  limitations,  however,  upon 
the  right  of  the  state  to  prescribe  the  rule  of  law  governing  the  rights  of  riparian 
owners  within  its  borders :  First,  that  in  the  absence  of  specific  authority  from 
congress  a  state  cannot  by  its  legislation  destroy  the  right  of  the  United  States, 
as  the  owner  of  lands  bordering  on  a  stream,  to  the  continued  flow  of  its  waters ; 
so  far  at  least  as  may  be  necessary  for  the  beneficial  uses  of  the  government 
property.     Second,    that    it    is    limited    by    the    superior    power     of    the     gen- 

29.  Soil  under  the  great  lakes. — Illinois  for  the  surrender  of  their  lands,  to  reserve 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  436,  to  them,  by  treaty  stipulations,  the  right 
36  L.   Ed.   1018.  of  taking  fish  at  all  usual  and  accustomed 

30.  Grants  by  congress  within  the  ter-  places  in  common  with  the  citizens  of  the 
ritories.— Barney  v.  Keokuk,  94  U.  S.  324,  territory;  and  to  make  such  stipulation 
337,  24  L.  Ed.  224;  Packer  v.  Bird,  137  U.  binding  upon  the  territory  and  upon  par- 
S.  661,  669,  34  L.  i.d.  819;  Hardin  z\  Jor-  ties  acquiring  private  titles  to  the  lands, 
dan  140  U.  S.  371  372,  384  3.5  L.  Ed.  after  its  admission  into  the  Union.  United 
428;'  Shively  v.  Bowlbyri52  U.  S.  1,  58,'  States  r.  Winans,  198  U.  S.  371,  49  L.  Ed. 
38   L.   Ed.  331;   Eldridge  v.  Trezevant,  160  1089. 

U.  S.  4.52,  468,  40  L.  Ed.  490.  32.  Rights  of  riparian  owners;  by  what 

o,     o cu  •     1  T3„    iu       1-n    TT        l^w  gcvemed. — Barney   f.    Keokuk,   94   U. 

31.  Same. — Shnvely   v.    Bowlby,   lo2    U.       ^    o.-,,     ^,    t     tt  i    or.  ■     c    t  \t 

S.  1,  38  L.  Ed.  331;  United  States'^.  Win-       f"  '^24,  -24   U   Ed.  224;   St.  Louis  ^-  M^jrs 

a.ns,    198    U.    S.    371,    383,    49    L.    Ed.    1089.        ^^-^U.-.^tt    q    aai^./t^H    <^iq     W.rH^ 
tI  r   11  i-u        f  /u    ^  4.U      r   ^  Bird,  137   U.  b.  661,  34  L,.  li<d.  819     hiaruin 

It  follows,  therefore,  that  the  dicta  con-  ^^^         ^^^  ^   'g    3^       3^   ^    '^^ 

tamed  in  some  of  the  opinions  previously  gt.    Louis   v.    Rutz,   138  U.   S.   226,   242,   34 

rendered,   to   the   effect   that   congress   has  ^    ^^  Kaukauna   Water   Power   Co. 

no   power   to  grant   any  land  below  high-  ^  t>  *        n        in        1  ..1    tt     c 

.^  1       ?         •      u  1  ,.         ■  ?  V.    Green    Bay,   etc.,   Canal    Co.,    142    U.    b. 

water  mark  of  navigable   waters  in  a  ter-  ,.       3,    ^     j/^,  ghively   v.    Bowlby, 

ritory     of     the_  United    Slates,     are     not  ^.,   u.    S.   1,   38    L.   Ed.   331;   St.   Anthony 

Falls  Water  Power  Co.  v.  St.  Paul  Water 


.itu.j-      7      ^"-      V'7'^-    %       IK       ..o   TT  152    U.    S.    1,   38    L.    Ed.    331;    St.   Anthony 

Ti    /«  \     VA  ?^      JT  Tt'  ?ITV'      W-^-  Falls  Water  Power  Co.  v.  ^V    P..,i  ^M.Jr 

b.  1,  38  L.  Ed.  331;   United  btates  v.  Win-  r^  ■     ■  ^„o  tt    o 

„„     ino    TT     c     o-?i     000     An    T      T^A     mon  Lommissioucr s,    168    U.   b. 

ans,   198   U.    b.   371,   383.   49    L.    Ed.    1089.  t^j     .n-     t'  r<  i 

.      .  ^  .  Ed.    497;    Kansas    v.    Coloi 

Thus    It    is    competent    for    congress,    m  45    94    51  l.  £(J    956      Sei 

treating   with    the    Indians    in    a    territory  NAVIGABLE   WATERS. 
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eral  government  to  secure  the  uninterrupted  navigability  of  all  navigable 
streams  within  the  limits  of  the  United   States."^ 

As  to  Public  Lands  within  the  States.— See  ante.  "Exclusive  Control  and 
Disposition  of  Property,"  VI,  D,  3,  c,  (3),   (c). 

Effect  of  the  Grant  of  Admiralty  and  Maritime  Jurisdiction. — 
The  grant  to  the  United  States,  in  the  constitution,  of  all  cases  of  admiralty  and 
maritime  jurisdiction,  does  not  extend  to  a  cession  of  the  waters  in  which  those 
cases  may  arise,  or  of  general  jurisdiction  over  the  same;  congress  may  pass  all 
laws  which  are  necessary  for  giving  the  most  complete  effect  to  the  exercise  of 
the  admiralty  and  hnaritime  jurisdiction  granted  to  the  government  of  the  Un- 
ion; but  the  general  judisdiction  over  the  place,  subject  to  this  grant,  adheres  to 
the  territory,  as  a  portion  of  territory  not  yet  given  away;  and  the  residuary 
powers  of  legislation  still  remain  in  this  state.^^  It  is  in  the  8th  section  of  the 
2d  article,  we  are  to  look  for  cessions  of  territory  and  of  exclusive  jurisdiction. 
Congress  has  power  to  exercise  exclusive  jurisdiction  over  this  district,  and  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings.  It  is  observable,  that  the  power  of  exclusive  legisla- 
tion (which  is  jurisdictional)  is  united  with  cession  of  territory,  which  is  to  be 
the  free  act  of  the  states. ^^ 

Doctrine  Not  Prevalent  over  Rig-ht  of  Federal  Government  to  Condemn 
Land  within  the  States. — The  argument  based  upon  the  doctrine  that  the 
states  have  the  eminent  domain  or  highest  dominion  in  the  lands  comprised 
within  their  limits,  and  that  the  United  States  have  no  dominion  in  such  lands, 
cannot  avail  to  frustrate  the  supremacy  given  by  the  constitution  to  the  govern- 
ment of  the  United  States  in  all  matters  within  the  scope  of  its  sovereignty. 
This  is  not  a  matter  of  words,  but  of  things.  If  it  is  necessary  that  the  United 
States  government  should  have  an  eminent  domain  still  higher  than  that  of  the 
state,  in  order  that  it  may  fully  carry  out  the  objects  and  purposes  of  the  con- 
stitution, then  it  has  it.  Whatever  may  be  the  necessities  or  conclusions  of 
theoretical  law  as  to  eminent  domain  or  anything  else,  it  must  be  received  as  a 
postulate  of  the  constitution  that  the  government  of  the  United  States  is  in- 
vested with  full  and  complete  power  to  execute  and  carry  out  its  purposes.^^ 
Whenever  it  becomes  necessary,  for  the  accomplishment  of  any  object  within 
the  authority  of  congress,  to  exercise  the  right  of  eminent  domain  and  take 
private  lands,  making  just  compensation  to«  the  owners,  congress  may  do  this, 
with  or  without  a  concurrent  act  of  the  state  in  which  the  lands  lie.^'^ 

33.  Same — Limitations  of  rule. — United  North  River  Brids?e  Co.,  153  U.  S.  525, 
States  V.  Rio  Grande,  etc.,  Irrigation  Co.,  529,  38  L.  Ed.  8f8.  See,  also,  the  title 
174  U.  S.  690,  703,  43  L.  Ed.   1136;   Kansas       EMINENT  DOMAIN. 

V.  Colorado,  206  U.  S.  46,  85,  51  L.  Ed.  956.  "It   is    now   well   settled   that   whenever. 

See,       also,       the       titles       NAVIGABLE  in    the    execution    of    the    powers    granted 

WATERS;     WATERS     AND     WATER-  to  the  United   States  by   the  constitution, 

COURvSES.  lands    in    any    state    are    needed    by    the 

34.  Effect  of  grant  of  admiralty  and  United  States,  for  a  fort,  magazine,  dock- 
maritime  jurisdiction. — United  States  v.  yard,  lighthouse,  custom  house,  court- 
Bevans,  3  Wheat.  336,  4  L.  Ed.  404;  Rhode  house,  postoffice,  or  any  other  public  pur- 
Island  V.  Massachusetts,  12  Pet.  657,  733,  pose,  and  cannot  be  acquired  by  agreement 
9    L.    Ed.    1233.  with    the    owners,     the     congress     of    the 

35.  Same. — United  States  v.  Bevans,  3  United  States,  exercising  the  right  of 
Wheat.    336,    388,    4    L.    Ed.   404.  eminent  domain,  and  making  just  compe^n- 

36.  Doctrine  not  to  prevail  over  right  sation  to  the  owners,  may  authorize  such 
of  federal  government  to  condemn  lands  lands  to  be  taken,  either  by  proceedings 
within  the  states. — Cherokee  Nation  v.  in  the  courts  of  the  state  with  its  consent, 
Southern  Kansas  R.  Co.,  135  U.  S.  641,  or  by  proceedings  in  the  courts  of  the 
656,  34  L.  Ed.  295.  United  States,  with  or  without  any  consent 

37.  Same. — Van  Brocklin  v.  Tennessee,  or  concurrent  act  of  the  state,  as  congress 
117  U.  S.  151,  154,  29  L.  Ed.  845;  Chero-  may  direct  or  permit.  Harris  v.  Elliott. 
kee  Nation  v.  Southern  Kansas  R.  Co.,  135  10  Pet.  25,  9  L.  Ed.  333;  Kohl  v.  United 
U.   S.    641,   656,   34   L.   Ed.   295;   Luxton  V.  States,  91  U.  S.  367,  23  L.  Ed.  449;  United 
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Right  of  State  to  Frame  Its  System  of  Laws;  Subdivision  of  Ter- 
ritory for  Municipal  Purposes. — "The  constitution  of  the  United  States, 
which  is  necessarily  and  to  a  large  extent  inflexible  and  exceedingly  difficult  of 
amendment,  should  not  be  so  construed  as  to  deprive  the  states  of  the  power  to 
so  amend  their  laws  as  to  make  them  conform  to  the  wishes  of  the  citizens  as 
they  may  deem  best  for  the  public  welfare  without  brin^^ing  them  into  conflict 
with  the  supreme  law  of  the  land.'^s  Each  state  has  full  power  to  make,  for 
municipal  purposes,  political  subdivisions  of  its  territory,  and  to  regulate  their 
local  governments  within  such  subdivisions,  including  the  constitution  of  their 
courts  of  justice,  the  extent  of  their  jurisdiction  and  the  forms  and  modes  of 
procedure  therein.s^  Tiie  provision  of  the  fourteenth  amendment  that  no  state 
shall  deny  to  any  person  the  equal  protection  of  the  laws,  contemplates  the 
protection  of  persons  and  classes  of  persons  against  unjust  discriminations  by 
the  state;  it  does  not  relate  to  territorial  or  municipal  arrangements  for  differ- 
ent portions  of  the  state.-*"  There  is  nothing  in  the  constitution  to  prevent  any 
state  from  adopting  any  system  of  laws  or  judicature  it  sees  fit  for  all  or  any 
part  of  its  territory.  If  the  state  of  New  York,  for  example,  should  see  fit  to 
adopt  the  civil  law  and  its  method  of  procedure  for  New  York  city  and  the 
surrounding  counties,  and  the  common  law  and  its  method  of  procedure  for  the 
rest  of  the  state,  there  is  nothing  in  the  constitution  of  the  United  States  to 
prevent  its  doing  so.  This  would  not,  of  itself,  within  the  meaning  of  the  four- 
teenth amendment,  be  a  denial  to  any  person  of  the  equal  protection  of  the 
laws.^i     But  this  power  is  not  unlimited.     ''While  the  people  of  each  state  may 


States  V.  Jones,  109  U.  S.  513,  27  L.  Ed. 
1015;  Fort  Leavenworth  R.  Co.  v.  Lowe, 
114  U.  S.  525,  531,  533,  29  L.  Ed.  264; 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641,  656,  34  L.  Ed.  295; 
Monong-ahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  Ed.  463;  Luxton  v. 
North  River  Bridge  Co.,  147  U.  S.  337, 
37  L.  Ed.  194;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  525,  38  L.  Ed.  808." 
Chappell  V.  United  States,  160  U.  S.  499, 
509,  40  L.  Ed.  510;  United  States  v.  Get- 
tysburg Electric  R.  Co.,  160  U.  S.  668,  681, 
40   L.   Ed.   576. 

"Such  an  authority,  as  was  said  in  Kohl 
V.  United  States,  91  U.  S.  367,  23  L.  Ed. 
449.  is  essential  to  the  independent  exis- 
tence and  perpetuity  of  the  United  States, 
and  is  not  dependent  upon  the  consent  of 
the  States.  United  States  v.  Fox,  94  U.  S. 
315,  320,  24  L.  Ed.  192;  United  States  V. 
Jones,  109  U.  S.  513,  27  L-  Ed.  1015;  United 
States  V.  Great  Falls  Mfg.  Co..  112  U.  S. 
645,  28  L.  Ed.  846;  Van  Brocklin  v.  Ten- 
nessee, 117  U.  S.  151.  154,  29  L.  Ed.  845." 
Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.   S.  641.  656,  34  L.  Ed.  295. 

"The  proposition  that  the  Cherokee  Na- 
tion is  severeign  in  the  sense  that  the 
United  States  is  sovereign,  or  in  the  sense 
that  the  several  states  are  sovereign,  and 
that  that  nation  alone  can  exercise  the 
power  of  eminent  domain  within  its  limits, 
finds  no  support  in  the  numerous  treaties 
with  the  Cherokee  Indians,  or  in  the  de- 
cisions of  this  court,  or  in  the  acts  of  con- 
gress defining  the  relations  of  that  people 
•vykh  the  United  States.  From  the  begin- 
ning of  the  government  to  the  present 
time,  they  have  been  treated  as  'wards  of 
the    nation,'   'in   a   state    of   pupilage,'   'de- 


pendent political  communities'  holding 
such  relations  to  the  general  government 
that  they  and  their  country,  as  declared 
by  Chief  Justice  Marshall  in  Cherokee 
Nation  v.  Georgia,  5  Pet.  1,  17,  8  L.  Ed. 
25,  'are  considered  by  foreign  nations,  as 
well  as  by  ourselves,  as  being  so  com- 
pletely under  the  sovereignty  and  domin- 
ion of  the  United  States,  that  any  attempt 
to  acquire  their  lands,  or  to  form  a  politi- 
cal connection  with  them,  would  be  con- 
sidered by  all  as  an  invasion  of  our  terri- 
tory and  an  act  of  hostility."  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135 
U.  S.  641,  653,  34  L.  Ed.  295:  Accord: 
United  States  v.  Rogers,  4  How.  567,  572, 
11  L.  Ed.  1105;  United  States  v.  Kagama, 
118  U.  S.  375,  20  L.  Ed.  228;  distinguished 
in  Worcester  v.  Georgia,  6  Pet.  515,  569,  8 
L.   Ed.  483. 

38.  Right  of  state  to  frame  its  own  laws 
and  system  of  government. — H olden  v 
Hardy,    169   U.    S.   366,   387,   42   L.    Ed.   780 

39.  Same. — Missouri  v.  Lewis,  101  U 
S.  22,  25  L.  Ed.  989;  Hurtado  v.  California, 
110  U.  S.  516,  530,  28  L.  Ed.  232;  Ha3^es 
V.  Missouri,  120  U.  S.  68,  30  L.  Ed.  578; 
Holden  v.  Hardy,  169  U.  S.  366,  387,  43 
L.    Ed.    780. 

40.  Same;  effect  of  fourteenth  amend- 
ment—Missouri V.  Lewis,  101  U.  S.  22,  25 
L.  Ed.  989;  Hurtad©  v.  California,  110  U. 
S.  516,  530,  28  L.  Ed.  232;  Hayes  v.  Mis- 
souri, 120  U.  S.  68,  30  L.  Ed.  578.  See, 
also,  post  "Nor  in  All  Portions  of  the 
Same  States,"  VH,  B,  3,  h,  (5). 

41.  Same. — Missouri  v.  Lewis,  101  U.  S. 
22,  31,  25  L.  Ed.  989;  Hurtado  v.  Cali- 
fornia, 110  U.  a  516,  530.  38  L.  Ed.  232; 
Hayes  v.  Missouri,  120  U.  S.  68,  30  L. 
Ed.    578. 
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doubtless  adopt  such  systems  of  laws  as  best  conform  to  their  own  traditions 
and  customs,  the  people  of  the  entire  country  have  laid  down  in  the  constitution 
of  the  United  States  certain  fundamental  principles  to  which  each  member  of 
the  Union  is  bound  to  accede  as  a  condition  of  its  admission  as  a  state.  Thus, 
the  United  States  are  bound  to  guarantee  to  each  state  a  republican  form  of 
government,  and  the  tenth  section  of  the  first  article  contains  certain  other 
specified  limitations  upon  the  power  of  the  several  states,  the  object  of  which 
was  to  secure  to  congress  paramount  authority  with  respect  to  matters  of 
universal  concern.  In  addition,  the  fourteenth  amendment  contains  a  sweeping 
provision  forbidding  the  states  from  abridging  the  privileges  and  immunities 
of  citizens  of  the  United  States,  or  denying  them  the  benefit  of  due  process 
or  equal   protection  of  the  laws."-*- 

(c)  Persons  and  Property  ztnthin  State  Linuts — (aa)  Generally  of  Persons 
and  Property. — A  state  has  the  same  undeniable  and  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial  limits  as  any  foreign  nation,  so  far 
as  that  jurisdiction  has  not  been  surrendered  or  restrained  by  the  constitution 
of  the  United  States.^^  Every  person,  every  corporation,  everything  within  the 
territorial  limits  of  a  state,  is,  while  there,  subject  to  the  corrstitutional  author- 
ity of  the  state  government.*^  By  virtue  of  this,  it  is  not  only  the  right  but  the 
bounden  and  solemn  duty  of  a  state  to  advance  the  safety,  happiness  and  pros- 
perity of  its  people,  and  to  provide  for  its  general  welfare  by  any  and  every 
act  of  legislation  which  it  may  deem  to  be  conducive  to  these  ends,  where  the 
power  over  the  particular  subject  or  the  manner  of  its  exercise  is  not  sur- 
rendered or  restrained  by  the  constitution  and  laws  of  the  United  States.*^ 

(bb)  To  Define  Property,  Prescribe  the  Tenures  Therein,  and  Regulate  Its 
Descent,  Distribution  and  Transfer. — The  right  to  prescribe  what  may  be  held 
as  property  and  the  tenures  by  which  it  may  be  so  held  is  one  of  the  reserved 
rights  of  the  states.  Whatever  the  state  validity  determines  to  be  property  it  is 
the  duty  of  the  federal  government  to  recognize  as  property.*^  "A  prescription, 
therefore,  of  the  constitution  and  laws  of  one  or  more  states,  determining  prop- 
erty, on  the  part  of  the  federal  government,  by  which  the  stability  of  its  social 
system  may  be  endangered,  is  plainly  repugnant  to  the  conditions  on  which  the 
federal  constitution  was  adopted,  or  which   that  government  was  designed  to 

42.    Same ;  limitations. — Holden  z/.  Hardy,       ness,  belong  to  the  state.     Doyle  v.  Conti- 
169  U.  S.  366,  389,  42  L.  Ed.  780.  nental  Ins.  Co.,  94  U,  S.  535,  541,  24  h.  Ed. 


43.    As  to  persons  and  property  within 


148. 


State  limits.— New  York  v.   Miln,   11   Pet.  45.  Same.— New  York  v.    Miln,    11    Pet. 

102,   9    L.    Ed.   648;    Scott   v.    Sandford,    19  102,    139,    9    L.    Ed.    648;    Presser   v.    Illin- 

How    393,  460,   461,    15   L.    Ed.   691;    Doyle  ois,    116    U.    S.    252,    268,    29    L.    Ed.    615. 

V  Continental  Ins.  Co.,  94  U.  S.  535,  541,  See,  also.  Gibbons  v.  'Ogden,  9  Wheat.  1, 
24  L.  Ed.  148;  Pennoyer  v.  Neff,  95  U.  S.  203.  6  L.  Ed.  23;  Oilman  v.  Philadelphia, 
714,  722,  24  L.  Ed.  565;  Hoyt  v.  Sprague,  3  Wall.  713.  18  L.  Ed.  96;  License  Tax 
103  U  S.  613.  630.  26  L.  Ed.  585;  Presser  Cases,  5  Wall.  462.  18  L.  Ed.  497; 
V.  Illinois,  116  U.  S.  252,  268,  29  L-  Ed.  615;  United  States  v.  Dewitt,  9  Wall.  41,  19 
Railroad  Commission  Cases  (Stone  J'.  Far-  L.  Ed.  593;  United  States  v.  Cruikshank, 
mer's  Loan   &  Trust   Co.),   13  6   U.   S.   307.  92  U.  S.   542,  23  L.   Ed.  588. 

334,  29  L.   Ed.   636;    Coe  V.   Errol,  116  U-  46.     To    define    property,    prescribe    the 

5  517    524    29  L    Ed    715.  tenures  therein,  and  regulate  its  descent, 

"Pverv   stilts   oossesses    exclusive    iuris-  distribution  and  transfer.— Scott  v.   Sand- 

Lvery   state   possesses    exclusive   juris  ^    .^     ^^    ^  ^ 

diction   and   sovereignty  over  persons   and  "r,,^.  ^.u^  „..^ot  ..  t  a 

property   within    its   territory."      Pennoyer  ^.   ^^"^  ^he  great  powers  of  war  and  nego- 

V  NefT  95  U  S.  714  722,  24  L.  Ed.  565.  Station,  finance,  posta  communication  and 
o.   INCH,    u^    ^    ^          ,         ,         ^          TT    o  commerce,   in   general,   when  employed   m 

44.    Same.— Hoyt  v.  Sprague,   103    U.   b.  respect  to   the  property  of  a  citizen,  refer 

613,    630,    26    L.    Ed.    585;    Railroad    Com-  to,   and   depend   upon,   the   municipal  laws 

mission    Cases    (Stone    v.    Farmer  s    Loan  of   the   states,   to   ascertain   and   determine 

6  Trust  Co.),  116  U.  S.  307  334.  2<)  L.  what  is  property,  and  the  rights  of  the 
Ed.  636;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  owner,  and  the  tenure  by  which  it  is  held. 
Ed.  715.  Whatever    these     constitutions    and    laws 

Subject  to   the  laws  and  constitution  of  validly    determine    to    be    property,    it    is 

the  United  States,  full  power  and  control  the     duly     of     the     federal     government, 

over  its  territory,  its  citizens,  and  its  busi-  through  the  domain  of  jurisdiction  merely 
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accomplish.""^" 

Transfer  of  Property. — The  question  of  the  mode  of  transferring  prop- 
erty is  one  pecuharly  within  the  legislative  power  of  the  state  in  which  situated. 
Each  state  has  the  power  to  regulate  the  mannen  and  conditions  upon  which 
property,  both  real  and  personal,  situated  within  its  territory,  may  be  acquired 
and  enjoyed,  and  the  manner  of  its  descent,  distribution  or  alienation.-^^ 


federal,  to  recognize  to  be  property." 
(Opinion  of  Campbell,  J.)  Scott  v.  band- 
ford,    19    How.    393,    515,    15    L.    Ed.    691. 

47.  Same.— Scott  v.  Sandford,  19  How. 
393,  516,   15  L.  Ed.   691. 

"This  court  have  determined  that  the 
intermigration  of  slaves  was  not  commit- 
ted to  the  jurisdiction  or  control  of  con- 
gress. Wherever  a  master  is  entitled  to 
go  within  the  United  States,  his  slave  may- 
accompany  him,  without  any  impediment 
from,  or  fear  of,  congressional  legislation 
or  interference."  (Opinion  of  Campbell, 
J.)  Scott  V.  Sandford,  19  How.  393,  516, 
15  L.   Ed.   691. 

48.  Same;  transfer  of  property. — McCor- 
mick  V.  Sullivant,  10  Wheat.  192,  202,  6 
L.  Ed.  300;  Smith  v.  Union  Bank,  5  Pet. 
518,  526,  8  L.  Ed.  212;  Clark  v.  Smith, 
13  Pet.  195,  203,  10  L.  Ed.  123;  Wilcox  v. 
Jackson,  13. Pet.  498,  10  L.  Ed.  264;  Beau- 
regard V.  New  Orleans,  18  How.'  497,  15 
L.  Ed.  469;  Parker  v.  Overman,  18  How. 
137,  140,  15  L.  Ed.  318;  Suydam  v.  Wil- 
liamson. 24  How.  427,  16  L.  Ed.  742; 
Crapo  V  Kelly,  16  Wall.  610,  630,  21  L. 
E:d.    430:    United    States   v.    Fox,   94   U.    S. 

315,  320,  24  L.  Ed.  192;  Pennoyer  v.  Neff, 
95  U  S  714,  722,  24  L.  Ed.  565;  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L..  Ed. 
888;  Langdon  v.  Sherwood,  124  U.  S.  74, 
81,  31  L.  Ed.  344;  Denny  v.  Bennett,  128 
U  S  489,  498,  32  L.  Ed.  491;  Walworth 
V  Harris,  129  U.  S.  355,  32  L.  Ed.  712; 
Geilinger  v.  Philippi,  133  U.  S.  246,  257, 
33  L.   Ed.  614;  Arndt  v.  Griggs,  134  U.  S. 

316,  321,  33  L.  Ed.  918;  Cope  v.  Cope,  137 
U.  S.  682,  684,  34  L.  Ed.  832;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S  18,  22.  35  L.  Ed.  613;  Brown  v.  Smart, 
145  U.  S.  454,  457,  36  L.  Ed.  773;  Han- 
over Nat.  Bank  v.  Moyses,  186  U.  S.  181, 
188  46  L.  Ed.  1113;  Cunnius  v.  Reading 
School  District,  198  U.  S.  458,  469,  49  L. 
Ed.   1125. 

Generally  as  to  questions  respecting  ti- 
tles.— The  duty  of  determining  uncertain 
questions  respecting  the  title  to  real  estate 
is  local  in  its  nature,  and  may  be  dis- 
charged in  such  mode  as  may  be  provided 
by  the  state  in  which  the  land  is  situated 
-where  such  mode  does  not  conflict  with 
some  special  inhibition  of  the  constitution 
and  is  not  against  natural  justice.  Lynch  v. 
Murphy,  161  U.  S.  247,  251,  40  L.  Ed. 
688;  reaffirming  Arndt  v.  Griggs,  134  U. 
S.    316,    33    L.    Ed.    918. 

There  is  nothing  in  the  case  of  Hart 
V  Sansom,  110  U.  S.  151,  28  L.  Ed.  101, 
inconsistent  with  this  doctnne.  Lynch  v. 
Murphy,  161  U.  S.  247,  251,  40  L.  Ed.  688, 
reaffirming  Arndt  v.  Griggs,  134  U.  S. 
316,   33    L.   Ed.   918. 


The  state  of  Kentucky  has  an  undoubted 
right  to  regulate  and  protect  individual 
rights  to  her  soil,  and  to  declare  what 
shall  form  a  cloud  on  title.  She  may 
prescribe  any  policy  in  regard  to  con- 
flicting titles  which  she  may  deem  neces- 
sary for  the  protection  of  the  agricultural 
interests  in  the  state;  and  having  declared, 
in  effect,  that  junior  patents  issued  for 
previously  granted  land  shall  be  delivered 
up  and  canceled,  and  that  the  junior  pat- 
entee shall  execute  a  release  for  the 
benefit  of  the  persons  claiming  under  the 
elder  patent,  it  is  the  duty  of  the  courts, 
federal  as  well  as  state,  to  execute  the 
policy.  Clark  v.  Smith,  13  Pet.  195,  10 
L.   Ed.  123. 

The  well-being  of  every  community  re- 
quires that  the  title  of  real  estate  therein 
shall  be  secure,  and  that  there  be  conven- 
ient and  certain  methods  of  determining 
any  unsettled  questions  respecting  it.  The 
duty  of  accomplishing  this  is  local  in  its 
nature;  it  is  not  a  matter  of  national  con- 
cern or  vested  in  the  general  government; 
it  remains  with  the  state;  and  as  this 
duty  is  one  of  the  state,  the  manner  of 
discharging  it  must  be  determined  by  the 
state,  and  no  proceeding  which  it  provides 
can  be  declared  invalid,  unless  in 
conflict  with  some  special  inhibitions 
of  the  con-stitution,  or  against  nat- 
ural justice.  McCormick  v.  Sullivant, 
10  Wheat.  192,  202,  6  L.  Ed.  300;  Clark 
V.  Smith,  13  Pet.  195,  203,  10  L.  Ed.  123; 
Parker  v.  Overman,  18  How.  137,  140,  15 
L.  Ed.  318;  Beauregard  v.  New  Orleans, 
18  How.  497,  15  L.  Ed.  469;  Suydam  v. 
Williamson,  24  How.  427,  16  L.  Ed.  742; 
United  States  v.  Fox,  94  U.  S.  315,  320, 
24  L.  Ed.  192;  Christian  Union  v.  Yount, 
101  U.  S.  352,  25  L.  Ed.  888;  Arndt  v. 
Griggs,  134  U.  S.  316,  321,  33  L.  Ed.  918. 
"The  question  of  the  mode  of  trans- 
ferring real  estate  is  one  peculiarly  within 
the  jurisdiction  of  the  legislative  power 
of  the  state  in  which  the  land  lies.  As  this 
court  has  repeatedly  said,  the  mode  of 
conveyance  is  subject  to  the  control  of 
the  legislature  of  the  state."  Wilcox  v. 
Jackson,  13  Pet.  498,  10  L.  Ed.  264;  Lang- 
don V.  Sherwood,  124  U.  S.  74,  81,  31  L. 
Ed.  344. 

Descent  and  distribution;  wills,  probate 
and  administration. — The  power  to  regu- 
late inheritances  and  the  testamentary  dis- 
position of  property  is  vested  in  the  states 
and  not  in  congress.  It  is  for  the  state 
to  prescribe  the  course  of  descent,  the 
persons  competent  to  dispose  of  property 
by  will,  the  formalities  to  be  observed  in 
making  of  wills,  the  persons  who  may  be 
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(cc)  Property  or  Business  of  Nonresidents. — "The  right  to  legislate  concern- 
ing the  estate  or  property  of  absentees  is  an  attribute,  which,  in  its  very  es- 
sence, must  belong  to  all  governments,  to  the  end  that  they  may  be  able  to 
perform  the  purposes  for  which  government  exists."'*'^  So  long  as  it  does  not 
impair  the  obligation  of  contracts  or  deprive  the  owner  of  his  property  in  viola- 
tion of  any  of  the  constitutional  safeguards,  the  state  may  deal  with  the  prop- 
erty of  a  nonresident  as  freely  as  it  may  with  that  owned  by  citizens  of  the 
state.^^  As  regards  the  power  of  taxation,  it  is  immaterial  that  the  property 
within  the  state  is  owned  by  nonresidents  and  subject  to  taxation  in  the  state  of 
the  domicile ;  this  does  not  preclude  the  state  in  which  it  is  actually  situated 
from  taxing  it  also.'^^ 

Corporations. — Under  this  rule  a  state  may  govern  a  corporation,  incor- 
porated under  the  laws  of   two   states,  as  it  does  all  domestic  corporations,  in 


made  devisees  or  legatees,  and  the  condi- 
tions upon  which  heirs,  distributees,  dev- 
isees or  legatees  may  take.  McCormick 
V.  Sullivant,  10  Wheat.  192,  202.  6  L.  Ed. 
.300;  Wilcox  v.  Jackson,  13  Pet.  498,  10 
L.  Ed.  264;  Mager  v.  Grima,  8  How.  490, 
493,  12  L.  Ed.  1168;  United  States  v.  Fox, 
94  U.  S.  315,  320,  24  L.  Ed.  192;  Ellis  v. 
Davis,  109  U.  S.  485,  497,  27  L.  Ed.  1006; 
Cope  V.  Cope,  137  U.  S.  682,  684,  34  L. 
Ed.  832;  United  states  v.  Perkins,  163  U. 
S.  625,  41  L.  Ed.  287;  Magoun  v.  Illinois 
Trust,  etc.,  Bank,  170  U.  S.  283,  289,  42 
L.  Ed.  1037;  Knowlton  v.  Moore,  178  U. 
S.  41,  58,  44  L.  Ed.  969;  Plummer  v.  Coler, 
178  U.  S.  115,  44  L.  Ed.  998;  Murdock  v. 
Ward,  178  U.  S.  139,  44  L.  Ed.  1009;  Sny- 
der V.  Bettman,  190  U.  S.  249,  47  L.  Ed. 
1035;  Farrell  v.  O'Brien,  199  U.  S.  89.  50 
L.    Ed.    101. 

The  povyer  to  regulate  inheritances  and 
the  testamentary  disposition  of  property 
is  one  belonging  to  the  states  and  there- 
fore subject  to  such  conditions  as  the  state 
may  see  fit  to  impose.  McCormick  v. 
Sullivant,  10  Wheat.  192,  202,  6  L.  Ed. 
300;  Mager  v.  Grima,  8  How.  490,  493,  12 
L.  Ed.  1168;  United  States  v.  Fox,  94  U. 
S.  315,  320,  24  L.  Ed.  192;  United  States 
V.  Perkins,  163  U.  S.  625,  41  L.  Ed.  287; 
Magoun  v.  Illinois  Trust,  etc.,  Bank,  170 
U.  S.  283,  289,  42  L.  Ed.  1037;  Snyder  v. 
Bettman,   190  U.   S.  249.   47   L.    Ed.   1035. 

The  authority  to  make  wills  is  derived 
from  the  state  and  the  requirement  of 
probate  is  but  a  regulation  to  make  a  will 
efifective  and  is  also  a  matter  within  the 
control  of  the  state.  Farrell  v.  O'Brien, 
199  U.  S.  89,  50  L.  Ed.  101;  Ellis  v.  Davis, 
109  U.  S.  485,  497,  27  L.  Ed.  1006. 

The  right  to  regulate  successions  is  ves- 
ted in  the  states  and  not  in  congress. 
Knowlton  v.  Moore,  178  U.  S.  41,  58,  44 
L.  Ed.  969;  Plummer  v.  Coler.  178  U.  S. 
115,  44  L.  Ed.  998;  Murdock  v.  Ward,  178 
U.    S.    139,    44    L.    Ed.    1009. 

But  congress  may  impose  an  inheritance 
tax. — Congress  may,  however,  impose  an 
inheritance  and  legacy  tax  upon  the  suc- 
cession of  property.  The  doctrine  that 
the  national  government  cannot  tax  or 
otherwise  impose  burdens  upon  the  ex- 
clusive powers  of  the  states  does  not  ap- 


ply in  such  case,  since  the  power  of  con- 
gress to  tax  extends  to  all  property  sub- 
ject to  taxation.  Knowlton  v.  Moore,  178 
U.  S.  41,  58,  59,  44  L.  Ed.  969;  Murdock 
7'.  Ward,  178  U.  S.  139,  44  L.  Ed. 
1009;  Sherman  v.  United  States,  178  U. 
S.    150,  44  L.   Ed.  1014. 

Corporate  ownership  of  lands. — With- 
out the  consent  of  the  state,  no  corpora- 
tion created  by  another  sovereignty  can 
succeed  to  lands  within  its  limits.  Greer 
Country  v.  Texas,  197  U.  S.  235,  242,  49 
L.    Ed.    736. 

By  the  decision  in  United  States  v. 
Texas,  162  U.  S.  1,  40  L.  Ed.  867,  it  was 
ascertained  that  Greer  county  was  not 
within  the  boundaries  of  Texas,  but  within 
the  limits  of  Oklahoma  territory.  That 
decision  did  not  therefore-  operate  as  a 
transfer  of  territory  from  Texas  to  the 
United  States,  but  merely  ascertained  that 
the  territory  included  in  Greer  county  al- 
ways belonged  to  the  United  States.  Such 
being  the  case,  it  was  incompetent  for 
congress  to  confer  upon  the  county,  after 
its  reorganization  as  an  Oklahoma  county, 
the  title  to  lands  in  Texas  granted  by  the 
state  to  Greer  county,  Texas,  for  school 
purposes  prior  to  the  decision  in  United 
States  z'. 'Texas.  In  other  words,  there 
is  no  identity  between  Greer  county, 
Oklahoma,  and  that  which  was  the  de 
facto  county  of  Greer  in  the  state  of 
Texas;  and  it  would  be  incompetent  for 
congress  to  attempt  to  transfer  to  Greer 
county,  Oklahoma,  lands  in  the  state  of 
Texas  which  that  state  had  purported  to 
convey  to  the  creation  of  its  own  known 
as  Greer  county,  Texas.  Greer  County  v. 
Texas,  197  U.  S.  235.  242,  243,  49  L.  Ed. 
736. 

49.  Property  or  business  of  nonresidents. 
— Cunnius  :■.  Reading  School  District,  198 
U.    S,    458,    469,    49    t.    Ed.    1125. 

50.  Same.— Denney  v.  Bennett,  128  U.  S. 
489,  32  L.  Ed.  491;  Brown  v.  Smart,  145 
U.  S.  454,  457,  36  L.  Ed.  773;  Hanover  Nat. 
Bank  v.  Moyses,  186  U.  S.  181,  188,  46 
L.    Ed.    1113. 

51.  As  regards  the  power  of  taxation. — 
Coe  V.  Errol,  116  U.  S.  517,  524.  29  L.  Ed. 
715. 
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respect  to  every  act  and  everything  within  the  state  which  is  the  lawful  subject 
of  state  government.^- 

(dd)  Civil  Status  and  Capacity  of  Persoiis. — Every  state  has  the  power  to 
determine  for  itself  the  civil  status  and  capacities  of  its  inhabitants ;  to  pre- 
scribe the  subjects  upon  which  they  may  contract,  the  forms  and  solemnities 
with  which  their  contracts  shall  be  executed,  the  rights  and  obligations  arising 
from  them,  and  the  mode  in  which  their  validity  shall  be  determined  and  their 
obligations    enforced.^^ 

(ee)  Marriage  and  Divorce. — At  the  time  of  the  adoption  of  the  constitu- 
tion, the  states  possessed  full  power  over  the  subject  of  marriage  and  divorce.^^ 
"The  constitution  confers  no  power  whatever  upon  the  government  of  the 
United  States  to  regulate  marriage  in  the  states  or  it-s  dissolution. "^^  It  fol- 
lows, therefore,  that  the  states  retain  full  control  over  the  subject  of  marriage 
and  divorce  so  far  as  concerns  their  own  citizens  and  the  enforcement  of  de- 
crees of  divorce  within  their  own  borders.^^ 

As  Affected  by  Full  Faith  and  Credit  Clause. — The  destruction  of  this 
power  cannot  be  brought  about  by  the  operation  of  the  full  faith  and  credit 
clause  of  the  constitution.^'^ 

(d)  Qualification,  Tenure  and  Removal  of  State  Officers;  Congress  Not  to 
Enforce  State  Lazvs  nor  Coerce  State  Officers. — Each  state  has  the  power  to  pre- 
scribe the   qualification  of  its   officers   and  the  manner   in   which  they   Jiall  be 


62.  Corporations. — Railroad  Commis- 
sion Cases  (Stone  v.  Farmers'  Loan  & 
Trust  Co.),  116  U.  S.  307,  334,  29  L.  Ed. 
636.  See,  generally,  the  titles  CORPO- 
RATIONS; FOREIGN  CORPORA- 
TIONS. 

53.  Civil  status  and  capacity  of  persons. 
— Pennoyer  v.  Neff,  95  U.  S.  714,  722,  24 
L.    Ed.   565. 

The  laws  of  Kentucky  alone  can  de- 
cide upon  the  domestic  and  social  condi- 
tions of  the  persons  domiciled  within  its 
territory  except  so  far  as  the  powers  of 
the  state  in  this  respect  are  restrained, 
or  duties  and  obligations  imposed  upon 
them  by  the  constitution  of  the  United 
States.  There  is  nothing  in  the  constitu- 
tion of  the  United  States  that  can  in  any 
degree  control  the  law  of  Kentucky  upon 
this  subject.  Slrader  v.  Graham,  10  How. 
82,  13  L.   Ed.  337. 

Thiis  the  question  whether  or  not  slaves, 
who  had  been  permitted  by  their  master 
to  pass  occasionally  from  Kentucky  into 
Ohio,  acquired  thereby  a  right  to  freedom 
after  their  return  to  Kentucky,  a 
question  to  be  decided  under  the  law  of 
Kentucky,  since  their  status  as  slave  or 
free  was  controlled  by  the  laws  of  that 
state.  Strader  v.  Graham,  10  How.  82,  13 
L.   Ed.  337. 

Rights  and  privileges  of  Indians  who 
have  become  citizens. — "When  the  United 
States  grants  the  privileges  of  cit- 
izenship to  an  Indian,  gives  to  him 
the  benefit  of  and  requires  him  to 
be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state,  it  places  him  out- 
side the  reach  of  police  regulations  on  the 
part  of  congress.  The  emancipation 
from  federal  control  thus  created  cannot 
be  set  aside  at  the  instance  of  the  govern- 
ment without  the  consent  of  the  individual 
Indian    and    the     state;     and    this     eman- 


cipation from  federal  control  is  not  af- 
fected by  the  fact  that  the  lands  it  has 
granted  to  the  Indian  are  granted  subject 
to  a  condition  against  alienation  and  en- 
cumbrance, or  the  further  fact  that  it 
guarantees  to  him  an  interest  in  tribal 
or  other  property."  In  re  Hefif,  197  U.  S. 
488,    509,   49    h.    Ed.    848. 

If  it  be  trive  that  there  can  be  no  divided 
authority  between  state  and  nation  over 
the  property  of  the  Indian,  who  has  once 
become  a  citizen  of  the  state,  a  fortiori 
must  it  be  true  as  to  his  political  status 
and  rights.  Subjection  to  both  state  and 
national  law  in  the  same  matter  might 
often  be  impossible.  The  power  to  punish 
a  sale  to  an  Indian  implies  an  equal  power 
to  punish  a  sale  by  an  Indian.  If  by 
national  law  a  sale  to  or  by  an  Indian  was 
punished  solely  by  imprisonment  and  by 
state  law  solely  by  fine,  how  could  both 
laws  be  enforced  in'  respect  to  the  same 
sale?  The  question  is  not  whether  a 
particular  right  may  be  enforced  in  either 
a  court  of  the  state  or  one  of  the  nation, 
but  whether  two  sovereignties  can  create 
independent  duties  and  compel  obedience. 
In  re  Heff,  197  U.  S.  488,  506,  49  L.  Ed. 
848. 

54.  Marriage  and  divorce. — Haddock  v. 
Haddock,  201  U.  S.  562,  575,  50  L.  Ed. 
867. 

55.  Same. — Andrews  v.  Andrews,  188  U. 
S.  14,  32,  47  L.  Ed.  366;  Haddock  v.  Had- 
dock,   201    U.    S.    562,    575,    50    L.    Ed.    867. 

56.  Same. — Andrews  v.  Andrews,  188  U. 
S.  14,  32,  47  L.  Ed.  366;  Haddock  v.  Had- 
dock, 201  U.  S.  562,  575,  50  L.  Ed.  867; 
Maynard  v.  Hill,  125  U.  S.  190,  31  L.  Ed. 
654. 

57.  As  affected  by  full  faith  and  credit 
clause. — Haddock  v.  Haddock.  201  U.  S. 
562,  575,  50  L.  Ed.  867.  See,  also,  the 
title  DIVORCE. 
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chosen,  the  tenure  of  their  ofifice,  and  the  manner  in  which  the  title  of  office 
shall  be  tried,  whether  in  judicial  courts  or  otherwise.  Where  controversies 
over  the  election  of  state  officers  have  reached  the  state  courts  in  the  manner 
provided  by,  and  been  there  determined  in  accordance  with  the  state  consti- 
tution and  laws,  the  cases  must  necessarily  be  rare  in  which  the  interference 
of  the  federal  supreme  court  can  properly  be  invoked. ^'^  Where,  however,  the 
procedure  for  trying  title  provided  by  the  state  law  involves  a  denial  of  a  right 
or  privilege  under  the  constitution  and  laws  of  the  United  States,  and  the  trial 
is  in  the  courts,  and  a  defense  is  interposed  under  the  constitution  and  laws  of 
the  United  States,  and  is  overruled,  then  the  federal  supreme  court  has  juris- 
diction upon  writ  of  error  to  the  highest  court  of  the  state,  as  in  other  cases.^^ 

Congress  Not  to  Enforce  State  Laws  nor  Coerce  State  Officers. — As 
a  general  proposition,  congress  has  no  power  to  enforce  state  laws  or  to  punish 
state  officers,  and  it  especially  has  no  power  to  punish  them  for  violating  the 
laws  of  their  own  state. *'*^  Congress  cannot  coerce  a  state  officer,  as  such,  to 
perform  any  duty  by  act  of  congress.  The  state  officer  may  perform  it  if  he 
thinks  proper,  and  it  may  be  a  moral  duty  to  perform  it.  But  if  he  refuses, 
no  law  of  congress  can   compel  him.*^^ 

Where  State  Officers  Also  Owe  Duty  to  Federal  Government. — But 
when  in  the  performance  of  their  functions  state  officers  are  called  upon  to 
fulfill  duties  which  they  owe  to  the  United  States  as  well  as  to  the  state,  the 
former  has  the  power  to  compel  the   fulfillment  of  such  duties.^^ 

(e)  State  Courts;  Their  Constitution,  Jurisdiction  and  Procedure. — The  es- 
tablishment of  courts  of  justice,  the  appointment  of  judges,  and  the  making  of 
regulations  for  the  administration  of  justice  within  each  state,  according  to  its 
laws,  on  all  subjects  not  intrusted  to  the  federal  government,  are  within  the 
peculiar  and  exclusive  province  and  duty  of  the  state  legislatures.*^^  fjig  right 
to  establish  and  maintain  a  judicial  department,  and  to  prescribe  the  jurisdic- 
tion of  its  several  courts,  both  territorially  and  as  to  subject  matter,  was  one  of 
the  sovereign  powers  vested  in  the  states  at  the  time  of  the  adoption  of  the 
constitution  which  remains  unaltered  and  unimpaired  by  that  instrument.^^ 


58.  Qualifications    and    tenure    of    state 

officers.— Boyd  v.  Nebraska,  143  U.  S.  135, 
36  L.  Ed.  103;  Wilson  v.  North  Carolina, 
169  U.  S.  586,  42  L.  Ed.  865;  Taylor  v. 
Beckliam  (No.  1),  178  U.  S.  548,  571,  44 
L.   Ed.   1187. 

59.  Same. — Kennard  v.  Louisiana.  92  U. 
3.  480,  23  L.  Ed.  478;  Foster  v.  Kansas, 
112  U.  S.  201,  28  L.  Ed.  629;  Missouri  v. 
Andriano,  138  U.  S.  496,  34  L.  Ed.  1012; 
Boyd  V.  Nebraska,  143  U.  S.  135,  36  L. 
Ed.  103;  Taylor  v.  Beckham  (No.  1),  178 
U.    S.    548.    571,   44   L.    Ed.    1187. 

60.  Enforcement  of  state  law;  coercion 
of  state  officers. — Ex  parte  Siebold,  100  U. 
S.  371.  387,  25  L.   Ed.  717. 

61.  Same. — Kentucky  v.  Dennison,  24 
How.  66,  16  L.  Ed.  717. 

Thus  it  is  the  duty  of  the  governor  of 
the  state,  upon  demand  made  by  the  gov- 
ernor of  another  state  for  the  arrest  and 
return  of  a  fugative  from  justice  from 
such  other  state,  to  cause  such  fugitive  to 
be  apprehended  and  delivered  to  the  au- 
thorities of  the  state  from  which  he  fled. 
The  performance  of  this  duty,  however,  is 
left  to  depend  on  the  fidelity  of  the  state 
executive  to  the  compact  entered  into 
with  the  other  states  when  it  adopted  the 
constitution  of  the  United  States,  and  be- 
came a  member  of  the  Union.     It  was  so 


left  by  the  constitution,  and  if  he  neglects 
or  disregards  the  obligation  so  imposed, 
he  cannot  be  coerced  by  the  judiciary  or 
any  other  department  of  the  general  gov- 
ernment. Kentucky  v.  Dennison.  24  How. 
66.    109,   16    L.    Ed.    717. 

62.  Where  officer  owes  duty  to  federal 
government  also. — Ex  parte  Siebold,  100 
U.  S.  371,  387,  25  L.  Ed.  717:  Ex  parte 
Clarke,   100   U.   S.   399,  404,   25   L.   Ed.   715. 

Thus,  under  its  power  to  regulate  the 
election  of  members  of  congress,  that  body 
may  be  content  to  leave  the  state  laws 
upon  that  subject  just  as  they  are  and 
merely  prescribe  additional  means  for  their 
enforcement  in  the  form  of  additional  pen- 
alties for  their  violation.  This  is  simply 
an  exercise  of  its  powers  to  make  addi- 
tional regulations.  Ex  parte  Seibold,  100 
U.  S.  371,  388,  25  L.  Ed.  717;  Ex  parte 
Clarke,   100  U.  _S.   399,  404,   25   L.    Ed.  715. 

63.  Constitution,  jurisdiction  and  proce- 
dure of  state  courts. — Calder  v.  Bull,  3 
Dall.  386,  387,  1  L.  Ed.  648. 

64.  Same.— Collector  t'.  Day,  11  Wall. 
113,  126,  20  L.  Ed.  122;  Missouri  v.  Lewis, 
101  U.  S.  22,  30,  25  L.  Ed.  989;  Hurtado 
V.  California,  110  U.  S.  516,  530,  28  L.  Ed. 
232;  Hayes  v.  Missouri,  120  U.  S.  68,  30  L. 
Ed.  578;  Holden  v.  Hardy.  169  U.  S.  366, 
387.  42   L.   Ed.  780;   Maxwell  v.  Dow,   176 
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Remedies  and  Procedure. — Each  state  has  full  control  over  the  procedure 
in  its  courts,  both  in  civil  and  criminal  cases,  subject  only  to  the  qualification 
that  such  procedure  must  not  work  a  denial  of  fundamental  rights  or  conflict 
with  specific  and  applicable  provisions  of  the  federal  constitution.  "'The  state 
is  not  tied  down  by  any  provision  of  the  federal  constitution  to  the  practice 
and  procedure  which  existed  at  the  common  law.  Subject  to  the  limitations 
heretofore  named,  it  may  avail  itself  of  the  wisdom  gathered  by  the  experience 
of  the  century  to  make  such  changes  as  may  be  necessary."^^ 


U.  S.  581,  599,  44  L.  Ed.  597;  Freeport 
Water  Co.  v.  Freeport  City,  ISO  U.  S.  587, 
601,  45  L.  Ed.  679;  Anglo-American 
Prov.  Co.  V.  Davis  Prov.  Co.  (No.  1), 
191  U.  S.  373,  48  L.  Ed.  225.  See, 
also,  post,  "Nor  in  All  Portions  of  the 
Same  State,"  VII,  B,  2,  h,  (5);  "As  Re- 
quiring Equal  and  Impartial  Justice,"  VII, 
B,  4,  et  seq. 

With  what  functions  the  circuit  courts 
of  a  state  may  be  invested  is  not  a  matter 
of  federal  concern.  Whether  they  shall 
be  given  power  to  exercise  legislative 
functions  in  the  establishment  of  rates 
is  a  matter  to  be  decided  by  the  state  and 
not  by  the  United  States.  Freeport  Water 
Co.  V.  Freeport  City,  180  U.  S.  587,  601,  45 
L.   Ed.  679. 

65.  Remedies  and  procedure  in  state 
courts. — Wilcox  v.  Jackson,  13  Pet.  498, 
10  L.  Ed.  264;  Prigg  v.  Pennsylvania,  16 
Pet.  539.  614,  ^Q  L.  Ed.  1060;  Kentucky  v. 
Dennison,  24  How.  66,  107,  16  L.  Ed.  717; 
Missouri  v.  Lewis,  101  U.  S.  22,  25  L.  Ed. 
989;  Antoni  v.  Greenhow,  107  U.  S.  769,  27 
L.  Ed.  468:  Ex  parte  Reggel,  114  U.  S. 
642,  651,  29  L.  Ed.  250;  Hayes  v.  Missouri, 
120  U.  S.  68,  30  L.  Ed.  578;  York  v.  Texas, 
137  U.  S.  15,  20,  M  L.  Ed.  604;  Hallinger 
V.  Davis,  146  U.  S.  314,  322,  36  L.  Ed. 
966;  Iowa  Cent.  R.  Co.  v.  Iowa,  160  U. 
S.  389,  40  L.  Ed.  467:  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  41  L.  Ed.  979; 
Brown  V.  New  Jersey,  175  U.  S.  172,  175, 
44  L.  Ed.  119;  Maxwell  v.  Dow,  176  U. 
S.  581,  599,  44  L.  Ed.  597;  Murphy  v. 
Massachusetts,  177  U.  S.  155,  163,  44  L. 
Ed.  711,  reaffirmed  in  Watson  v.  Rhode 
Island,  179  U.  S.  679,  45  L.  Ed.  383;  West 
V.  Louisiana,  194  U.  S.  258,  263,  48  L.  Ed. 
965;  In  the  Matter  of  Strauss,  197  U.  S. 
324,  331,  49  L.  Ed.  774;  Cofifey  v.  Harlan 
County,  204  U.  S.  659,  662.  51  L.  Ed. 
666. 

Every  state  is  perfectly  competent,  and 
has  the  exclusive  right,  to  prescribe  the 
remedies  in  its  own  judicial  tribunal,  to 
limit  the  time  as  well  as  the  modes  of 
redress,  and  to  deny  jurisdiction  over 
cases,  which  its  own  policy  and  its  own 
institutions  either  prohibit  or  discoun- 
tenance. Story,  J.,  delivering  the  opinion 
of  the  court  in  Prigg  v.  Pennsylvania,  16 
Pet.    539,   614,   10   L.    Ed.   1060. 

"The  state  has  full  power  over  remedies 
and  procedure  in  its  own  courts,  and  can 
make  any  order  it  pleases  in  respect 
thereto  provided  that  substance  of  right 
is  secured  without  unreasonable  burden  to 
parties   and   litigants.     Wilcox   v.  Jackson, 


13  Pet.  498,  10  L.  Ed.  264;  Antoni  v. 
Greenhow,  107  U.  S.  .769,  27  L.  Ed.  468; 
York  V.  Texas.  137  U.  S.  15,  20,  34  L. 
Ed.    604. 

For  instance,  while  at  the  common  law 
an  indictment  by  the  grand  jury  was  an 
essential  preliminary  to  trial  for  felony, 
it  is  within  the  power  of  a  state  to  abolish 
the  grand  jurv  entirely  and  proceed  by 
information.  West  v.  Louisiana,  194  U. 
S.   258.   263,  48   L.    Ed.   965. 

In  wliat  courts  crime  shall  be  prosecuted 
and  b>  t  courts  such  prosecutions  shall 

be  re\  i  is  a  question  of  state  law  and 

practice  to  be  determined  free  of  federal 
interference.  Rodgers  v.  Peck,  199  U.  S. 
425,    50   L.    Ed.   256. 

Ft  is  a  question  to  be  determined  by  the 
state  courts  whether  the  state  law  al- 
lows the  convicted  party  twelve  months 
within  which  to  tile  a  motion  for  a  new- 
trial  and  prohibits  the  execution  for  sen- 
tence within  that  time.  Storti  v.  Mass- 
achusetts,   183   U.   S.    138,   46   L.   Ed.    120. 

Whether  it  is  lawful  for  the  governor 
of  the  state  to  grant  a  respite  to  a  person 
condemned  to  death,  and  whether  such  a 
respite  was  lawfully  granted,  is  purely 
a  question  of  state  law  to  be  determined 
by  the  state  courts.  Neither  the  due  pro- 
cess clause  nor  any  other  provision  of 
the  federal  constitution  grants  or  forbids 
to  the  governor  of  the  state  the  right  to 
stay  the  execution  or  sentence.  Storti  v. 
Massachusetts.  183  U.  S  138,  142,  46  L. 
Ed.  120;  Rogers  v.  Peck.  199  U.  S.  425, 
436,     50     L.     Ed.     256. 

Where  a  person  has  been  (lu»y  convicted 
and  sentenced  to  death  and  then  reprieved 
by  the  governor,  the  reprieve  specifying 
a  new  date  for  the  execution,  it  is  a  ques- 
tion of  state  law  and  practice,  uncontrolled 
by  the  federal  constitution  and  laws, 
whether  it  is  necessary  for  the  court  to 
also  name  a  new  date  for  the  execution. 
Lambert  v.  Barrett,  159  U.  S.  660,  40  L. 
Ed.  296;  Rogers  v.  Peck,  199  U.  S.  425, 
50    L.    Ed.   256. 

Whether  an  indictment  sufificiently 
charged  the  crime  of  which  the  accused 
stands  convicted  in  a  state  court  is  a 
question  of  state  law.  Howard  v.  Flem- 
ing.   191    U.    S.    126,    136.    48    L.    Ed.    121. 

Vv'Miether  an  indictment  sufficientlv 
charged  the  crime  of  murder  in  the  first 
degree  is  a  question  of  state  law  and  prac- 
tice to  be  determined  by  the  tribunals  of 
the  state.  Caldwell  v.  Texas,  137  U.  S. 
692,  698,  34  L.  Ed.  816;  Bergemann  v. 
Backer,   157  U.   S.   655,  656,  39  L.   Ed.  845; 
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Restrictions  Applicable  to  the  States. — x-Vs  to  what  rights  are  funda- 
mental and  what  provisions  of  the  constitution  appHcable,  it  may  be  observed 
that  the  states  cannot  disregard  those  provisions  designed  to  affect  the  secu- 
rity, of  person  or  property,  and  operating  upon  the  states,  particularly  the  in- 
hibitions of  the  fourteenth  amendment  against  the  denial  of  the  equal  pro- 
tection of  the  laws  and  the  deprivation  of  life,  liberty  or  property  without  due 
process  of  law.'^^  But  even  with  respect  to  the  fourteenth  amendment,  it  is  no 
longer  open  to  doubt  that  neither  the  equal  protection  clause  nor  the  due  process 
clause  operate  to  control  mere  forms  of  procedure  in  state  courts  nor  to  reg- 
ulate the  practice  therein.  All  the  requirements  of  the  fourteenth  amendment 
are  satisfied  if  the  condemned  party  has  been  accorded  equal  and  impartial  jus- 
tice after  reasonable  and  adequate  notice  and  opportunity  to  defend.*^"  The 
fourteenth  amendment  does  not  prohibit  the  states  from  prescribing  the  juris- 
diction of  the  several  courts  within  the  states,  either  as  to  subject  matter  or 
territorially,  or  the  amount  and  finality  of  their  respective  judgments  or  decrees, 
or  the  modes  of  procedure  therein,  or  prevent  the  states  prescribing  a  different 


Kohl  V.  Lehlback,  160  U.  S.  293,  296,  40 
L.    Ed.   432. 

'  Accord,  as  to  indictment  under  a  state 
law  which  divides  the  crime  of  burglary 
into  burglary  of  the  first  and  second  de- 
grees. Moore  v.  Missouri,  159  U.  S.  673, 
679,  40   L.   Ed.   301. 

Whether  an  indictment  charging  the 
accused  with  a  major  ofifense  is  sufficient 
to  sustain  a  conviction  of  a  lower  offense 
included  within  the  major  (as  where  an 
indictment  charges  a  crime  in  the  first 
degree  and  the  accused  is  convicted  of 
the  crime  only  in  the  second  degree),  is 
a  question  to  be  determined  by  the  state 
courts.  Caldwell  v.  Texas,  137  U.  S.  692, 
34  L.  Ed.  816:  Moore  v.  Missouri,  159  U. 
S.  673,  40  L.    Ed.  301. 

So  far  as  respects  technical  objections, 
the  sufficiency  of  the  indictment  is  to 
be  determined  by  the  court  in  which  it 
was  found,  and  is  not  a  matter  of  inquiry 
in  removal  proceedings  (Greene  v.  Henkel, 
183  U.  S.  249,  46  L.  Ed.  177.)  The  defend- 
ant has  there  no  right  to  an  investigation 
of  the  proceedings  before  the  grand  jury, 
or  an  inquiry  concerning  what  testimony 
was  presented  to  or  wha«t  witnesses  were 
heard  by  that  body.  In  other  words,  he 
may  not  impeach  an  indictment  by  evi- 
dence tending  to  show  that  the  grand  jury 
did  not  have  testimony  before  it  sufficient 
to  justify  its  action.  Beavers  v.  Henkel, 
194  U.   S.   73,   87,   48   L.   Ed.   882. 

The  general  rule,  in  extradition  pro- 
ceeding is  that  the  legal  sufficiency  of 
the  indictment  is  only  to  be  determined  by 
the  court  in  which  it  was  found.  Benson 
V.  Henkel.  198  U.  S.  1,  10,  49  L.  Ed.  919, 
citing  Ex  parte  Reggel,  114  U.  S.  642,  650, 
29  L.  Ed.  250;  Roberts  v.  Reilly,  116  U.  S. 
80,  96,  29  L.  Ed.  544;  Horner  v.  United 
States.  No.  2,  143  U.  S.  570,  577,  36  L.  Ed. 
266;  Greene  v.  Henkel,  183  U.  S.  249.  260, 
46  L.  Ed.  177:  Beavers  v.  Henkel,  194  U. 
S.   73,  87,  48  L.   Ed.  882. 

Hence,  u'^on  a  requisition  issued  for 
the  return   of  a  fugitive  from  justice  un- 


der the  constitutional  provision,  an  objec- 
tion that  the  indictment  is  not  sufficient, 
as  tested  by  the  strict  rules  of  criminal 
practice,  is  entit4ed  to  no  consideration, 
where  the  indictment  conforms  to  the  re- 
quirements of  law  in  the  state  where  the 
crime  was  committed.  Kentucky  v.  Den- 
nison,  24  How.  66,  107,  16  L.  Ed.  717;  Ex 
parte  Reggel,  114  U.  S.  642,  651,  29  L.  Ed. 
250. 

Kentucky  has  an  undoubted  right  to 
regulate  the  forms  of  pleading  and  process 
in  her  own  courts,  in  criminal  as  well  as 
civil  cases,  and  is  not  bound  to  conform 
to  those  of  any  other  state.  Kentucky  v. 
Dennison,  24  How.  66,  107,   16  L.  Ed.  717. 

Thus,  where  the  executive  of  Kentucky 
demanded  of  the  executive  of  Ohio  the  re- 
turn of  a  fugitive  from  justice  from  the 
former  state,  and  accompanied  such  de- 
mand with  a  duly  certified  copy  of  the 
indictment  against  such  fugitive,  which 
indictment  was  in  conformity  with  the 
laws  of  Kentucky  regulating  criminal  pro- 
cedure in  that  state,  the  executive  of  Ohio 
had  no  authority  to  refuse  to  honor  such 
demand  upon  the  ground  that  the  indict- 
ment was  insufficient  under  the  common 
law  or  the  laws  of  Ohio.  Kentucky  v. 
Dennison,  24   How.  66,   107,  16  L.   Ed.   717. 

66.  Restrictions  applicable  to  the  states. 
—Ex  parte  Reggel,  114  U.  S.  64:3,  651,  2-J 
L.  Ed.  250;  Maxwell  v.  Dow,  176  U.  S. 
581,  603,  44  L.  Ed.  597;  Coft'ey  v.  Harlan 
County,  204  U.  S.  659,  663,  51  L.  Ed.  666. 
See,  ante,  "Applicabilitv  of  Constitutional 
Limitations  to  the  Powers  of  the  States," 

VI.  D,  3,  b,  (3),  et  seq;  nost,  "Equal  Pro- 
tection   of   the    Laws,     Class    Legislation," 

VII,  et  seq.  And  see.  generally,  the  titles 
CIVIL  RIGHTS,  vol.  3,  p.  814;  DUE 
PROCESS  OF  LAW. 

67.  Fourteenth  amendment  not  controll- 
ing as  to  forms  and  remedies. — Iowa  Cent. 
R.  Co.  V.  Iowa,  160  U.  S.  389.  40  L.  Ed. 
467;  Wilson  v.  North  Carolina,  169  U.  S. 
586.  42  L.  Ed.  865;  Louisville,  etc.,  R.  Co. 
V.  Schmidt,  177  U.  S.  230,  236,  44  L.  Ed. 
747. 
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jurisdiction  and  procedure  for  courts  in  one  part  of  the  state  from  that  which 
obtains  in  like  courts  in  other  parts  of  the  state.*'^ 

Rules  of  Evidence. — It  is  within  the  acknowledged  power  of  every  legis- 
lature to  prescribe  the  evidence  which  shall  be  received,  and  the  effect  of  that 
evidence,  in  the  courts  of  its  own  government.®^ 

(f)  To  Define  atid  Punish  Crime. — "It  is  within  the  power  of  the  state  to 
enact  laws  creating  and  defining  crimes  against  its  sovereignty,  regulating  the 
procedure  in  the  trial  of  those  who  are  charged  with  committing  them,  and  pre- 
scribing the  character  of  the  sentence  which  shall  be  awarded  a,gainst  those  who 
have  been  found  guilty.  In  these  respects  the  state  is  supreme  and  its  power 
absolute,  and  without  any  limits  other  than  those  prescribed  by  the  constitution 
of  the  United  States.  The  exercise  of  the  power  of  the  state  in  this  field  cannot 
be  drawn  in  question  in  the  federal  supreme  court  or  elsewhere  than  in  its  own 
courts,  except  for  the  purpose  of  restraining  it  within  the  limits  thus  estab- 
lished.'^ <^ 


68.  Same;  jurisdiction  of  courts. — Mis- 
souri 7'.  Lewis,  101  U.  S.  22.  25  L.  Ed.  989; 
Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  Ed. 
578;  Hallinger  v.  Davis.  146  U.  S.  314, 
322,  36  L.  Ed.  986;  Hodgson  v.  Vermont, 
168  U.  S.  262,  42  L.  Ed'.  461;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780; 
Brown  v.  New  Jersey,  175  U.  S.  172,  44 
L.  Ed.  119:  Mallett  v.  North  Carolina, 
181  U.  S.  589,  598,  45  L.  Ed.  1015.  See, 
also,  the  title  COURTS;  DUE  PROCESS 
OF  LAW. 

69.  Rules  of  evidence. — Ogden  v.  Saun- 
ders, 12  Wheat.  213,  262.  349,  6  L  Ed.  606; 
Pillow  V.  Roberts,  13  How.  472,  476,  14 
L.  Ed.  228;  Cliquot's  Champagne,  3  Wall. 
114,  143,  18  L.  Ed.  116;  Ex  parte  Fisk, 
113  U.  S.  713,  721,  28  L.  Ed.  1117;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
729,  37  L.  Ed.  905;  Tregea  %.  Modesto 
Irrigation  District,  164  U.  S.  179,  189, 
41  L.  Ed.  395;  Adams  v.  New  York,  192 
U.    S.    585,   48    L.    Ed.    575. 

The  state  may  determine  for  itself  in 
what  way  it  will  secure  evidence  of  the 
regularity  of  the  proceedings  of  any  of 
its  municipal  corporations,  and  unless  in 
the  course  of  such  proceeding  some  con- 
stitutional right  is  denied  to  the  individual, 
this  court  cannot  interfere  on  the  ground 
that  the  evidence  may  thereafter  be  used 
in  some  further  action  in  which  there  are 
adversary  claims.  Tregea  v.  Modesto  Ir- 
rigation District,  164  U.  S.  179,  189,  41 
L.    Ed.    395. 

Thus  there  can  be  no  constitutional  ob- 
jection to  a  provision  which  permits  the 
board  of  directors  of  an  irrigation  district 
to  file  a  petition  in  the  courts  of  the  state 
for  the  purpose  of  obtaining  in  advance 
a  judicial  opinion  as  to  whether  or  not  its 
proceedings  looking  to  a  proposed  bond 
issue  were  valid  and  regular;  the  method 
of  obtaining  evidence  to  establish  their 
regularity  being  a  matter  within  the  dis- 
cretion of  the  legislature  of  the  state. 
Tregea  v.  Modesto  Irrigation  District,  164 
U.    S.    179,    189,    41    L.    Ed.    395. 

70.  To  define  and  punish  crime. — Easton 
V.  Iowa,  188  U.  S.  220,  238,  47  L.  Ed.  452; 
New    York   v.    Miln,    11   Pet.    102,    139,   9 


L.  Ed.  648;  Moore  v.  Illinois,  14  How.  13, 
18,  14  L.  Ed.  306;  Kentucky  v.  Dennison, 
24  How.  66,  16  L.  Ed.  717;  Ex  parte 
Reggie,  114  U.  S.  642,  650,  29  L.  Ed.  250 
(reafiirmed  in  Dodge  r.  Ellis,  195  U.  S. 
626).  49  L.  Ed.  350;  Pettibone  v.  Nichols, 
203  U.  S.  192,  51  L.  Ed.  148;  Moyer  v. 
Nichols,  203  U.  S.  221,  51  L.  Ed.  160; 
Appleyard  v.  Massachusetts,  203  U.  S. 
222,  227,  51  L.  Ed.  161;  Coffey  v.  Harlan 
County,  204  U.   S.  659,  662,  51   L.   Ed.  666. 

"At  present,  the  uncontrollable  exercise 
of  criminal  jurisdiction  is  most  securely 
confided  to  the  state  tribunals.  The  courts 
of  the  United  States  are  vested  with  no 
power  to  scrutinize  into  the  proceedings 
of  the  state  courts  in  criminal  cases;  on 
the  contrary,  the  general  government  has, 
in  more  than  one  instance,  exhibited  their 
confidence,  by  a  wish  to  vest  them  with 
the  execution  of  their  own  penal  law. 
And  extreme,  indeed,  I  flatter  myself,  must 
be  the  case,  in  which  the  general  govern- 
ment could  ever  be  induced  to  assert  this 
right.  If  ever  such  a  case  should  occur, 
it  will  be  time  enoup'h  to  decide  upon  their 
constitutional  power  to  do  so."  (Opinion 
of  Johnson,  J.)  Martin  v.  Hunter,  1  Wheat, 
304,   377,   4   L.    Ed.   97. 

"Neither  the  constitution  nor  ,  the  con- 
gress ever  contemplated  that  any  court 
under  the  United  States  should  take  cogni- 
zance of  anything  savoring  of  criminality 
against  a  state."  Respublica  v.  Cobbett,  3 
Dall.  467,  476,  1  L.   Ed.  G83. 

"Certain  implied  powers  must  necessar- 
ily result  to  our  courts  of  justice,  from  the 
nature  of  their  institution.  But  juris- 
diction of  crimes  against  the  state  is  not 
among  those  powers."  United  States  v. 
Hudson,  7  Cranch  32,  34,  3  L.  Ed.  259. 

"By  the  constitution,  the  judicial  power 
of  the  United  States  is  vested  in  the  courts 
of  the  United  States.  Art.  3,  §  1.  By  the 
statutes  of  the  United  States,  those  courts 
have  jurisdiction,  exclusive  of  tlie  courts 
of  the  several  states,  of  'all  crimes  and 
offenses  cognizable  under  the  authority 
of  the  United  States;'  Rev.  Stat.,  §  711, 
cl.  1;  and  the  circuit  courts  of  the  United 
States    have    exclusive    cognizance    of    all 
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Nonresidents  are  subject  to  the  criminal  laws  of  the  state  while  within 
its  jurisdiction  J  ^ 

Federal  Interference  with  Penal  Laws  of  State. — The  courts  of  the 
United  States  have  no  power  to  execute  the  penal  laws  of  the  individual  states.'*' 2 
Offenses  exclusively  against  the  states  are  exclusively  cognizable  in  the  state 
courts,  and  offenses  exclusively  against  the  United  States  are  exclusively  cog- 
nizable in  the  federal  courts.'' ^  "The  prosecution  and  punishment  of  crimes 
and  offenses  committed  against  one  of  the  states  of  the  Union  appropriately 
belong  to  the  courts  and  authorities  of  the  state,  and  can  be  interfered  with  by 
the  circuit  court  of  the  United  States  so  far  only  as  congress,  in  order  to  main- 
tain the  supremacy  of  the  constitution  and  laws  of  the  United  States,  has  ex- 
pressly  authorized   either   a   removal   of   the   prosecution   into   the   circuit   court 


such  crimes  and  offenses,  except  where 
otherwise  provided  by  law,  the  principal 
exception  being  where  concurrent  juris- 
diction is  given  to  the  district  courts  of 
the  United  States;  Rev.  Stat.,  §  629.  cl. 
20;  Act  of  August  13,  1888,  c.  866,  §  1, 
25  Stat.  434;  and  it  is  declared  by  way  of 
greater  caution,  that  nothing  contained 
in  the  Crimes  Act  of  the  United  States 
'shall  be  held  to  take  away  or  impair 
the  jurisdiction  of  the  courts  of  the  several 
states  under  the  laws  thereof.'  Rev.  Stat., 
§  5328."  In  re  Loney,  134  U.  S.  372,  373, 
33  L.  Ed.  949. 

It  is  within  the  power  of  each  state, 
except  as  her  authority  may  be  limited 
by  the  constitution  of  the  United  States, 
to  declare  what  shall  be  offenses  against 
her  laws.  Ex  parte  Reggel,  114  U.  S.  642, 
650,    29    L.    Ed.    250. 

It  is  the  province  of  the  court  of  each 
state  to  declare  what  its  laws  are,  and  to 
determine  whether  particular  acts  on  the 
part  of  an  alleged  offender  constitutes  a 
crime  under  such  laws.  Kentucky  v.  Den- 
nison,  24  How.  66,  16  L.  Ed.  717;  Ex 
parte  Reggel,  114  U.  S.  642,  650,  29  L. 
Ed.  250;  Appleyard  v.  Massachusetts,  203 
U.    S.    222,   227,   51    L.    Ed.    161. 

"The  punishment  of  a  cheat  or  a  mis- 
demeanor practiced  within  the  state,  and 
against  those  whom  she  is  bound  to  pro- 
tect, is  peculiarly  and  appropriately  within 
her  functions  and  duties,  and  it  is  diffi- 
cult to  imagine  an  interference  with  those 
duties  and  functions  which  would  be  reg- 
ular or  justifiable."  Fox  v.  Ohio,  5  How. 
410,  434,   12   L.   Ed.  213. 

Upon  a  requisition  for  the  return  of  a 
person  charged  with  a  crime  in  another 
state  the  question  of  his  guilt  or  innocence 
of  the  crime  charged  is  one  to  be  deter- 
mined in  the  courts  of  the  state  from 
whence  he  has  fled.  It  rests  with  that 
state  to  define  and  punish  the  crime  and 
determine  his  guilt  or  innocence.  Petti- 
bone  V.  Nichols,  203  U.  S.  192.  51  L.  Ed. 
148,  followed  in  Moyer  v.  Nichols,  203  U. 
S.   221,    51   L.    Ed.    160. 

"Undoubtedly  a  state  has  the  legitimate 
power  to  define  and  punish  crimes  by  gen- 
eral laws  applicable  to  all  persons  within 
its  jurisdiction.     So,   likewise,   it   may   de- 


clare, by  special  laws,  certain  acts  to  be 
criminal  offenses  when  committed  by  of- 
ficers or  agents  of  its  own  banks  and 
institutions.  But  it  is  without  lawful  power 
to  make  such  special  laws  applicable  to 
banks  organized  and  operating  under  the 
laws  of  the  United  States."  Easton  v. 
Iowa,  188  U.  S.  220,  239,  47  L.  Ed.  452. 

71.  Nonresidents  subject  to  criminal 
laws  while  within  the  jurisdiction  of  the 
state. — Ex  parte  Reggel,  114  U.  S.  642, 
650,  29  L.  Ed.  250,  reaffirmed  Dodge  v. 
Ellis,  195  U.  S.  626,  49  L.  Ed.  350. 

72.  Federal  interference  with  penal  laws 
of  states. — Gwin  v.  Breedlove,  2  How.  29, 
36,  37,  11  L.  Ed.  167;  Gwin  ■".  Barton,  6 
How.  7,  12  L.  Ed.  321;  Huntington  v.  At- 
trill,    146    U.    S.    657,    673,    36    L.    Ed.    1123. 

73.  Same. — Pettibone  v.  United  States, 
148  U.  S.  197,  209,  37  L.  Ed.  419;  Grafton 
V.  United  States,  206  U.  S.  333,  354,  51 
L.  Ed.  1084. 

It  (the  Constitution)  declares,  among 
other  things,  that  the  judicial  power  shall 
extend  to  cases  in  law  and  equity  arising 
under  the  constitution,  laws,  and  treaties 
of  the  United  States,  and  to  various  con- 
troversies to  which  a  state  is  a  party;  but 
it  does  not  include  in  its  enumeration 
controversies  between  a  state  and  its  own 
citizens.  There  can  be  no  ground,  there- 
fore, for  the  assumption  by  a  federal  court 
of  jurisdiction  of  offenses  against  the  laws 
of  a  state.  The  judicial  power  granted 
by  the  constitution  does  not  cover  any 
such  case  or  controversy.  And  whilst  it 
is  well  settled  that  the  exercise  of  the 
power  granted  may  be  extended  to  new 
cases  as  they  arise  under  the  Constitution 
and  laws,  the  power  itself  cannot  be  en- 
larged by  congress.  The  constitution 
creating  a  government  of  limited  powers 
puts  a  bound  upon  those  which  are  judicial 
as  well  as  those  which  are  legislative, 
which  cannot  be  lawfully  passed.  Vir- 
ginia V.  Rives,  100  U.  S.  313,  336,  337,  25 
L.  Ed.  667.     (Opinion  of  Clifford,  J.) 

"Embezzlement  by  an  officer  of  a  bank 
organized  under  a  state  statute  is  not  an 
offense  which  can  be  inquired  into  or  pun- 
ished by  a  federal  court.  Such  an  offense 
is  against  the  authority  and  laws  of  the 
state."  Harkrader  v.  Wadley,  172  U.  S. 
148,  168,  43   L.   Ed.  399. 
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of  the  United  States  for  trial,  or  a  discharge  of  the  prisoner  by  writ  of  habeas 
corpus  issued  by  that  court  or  by  a  judge  thereof."^ 

Intention  to  Interfere  Must  Clearly  Appear. — To  interfere  with  the  penal 
laws  of  a  state,  where  they  are  not  levelled  against  the  legitimate  powers  of  the 
Union,  but  have  for  their  sole  object  the  internal  government  of  the  country, 
is  a  very  serious  measure,  which  congress  cannot  be  supposed  to  adopt  lightly 
or  inconsiderately.  The  motives  for  it  must  be  serious  and  weighty.  It  would 
be  taken  deliberately,  and  the  intention  would  be  clearly  and  unequivocally  ex- 
pressed. An  act  ought  not  to  be  so  construed  as  to  imply  this  intention,  unless 
its  provisions  are  such  as  to  render  the  construction   inevitable.'^ 

Power  of  Cong-ress  to  Suppress  Crime  and  Immorality  by  Denying 
the  Use  of  the  Mails,  etc. — But  while  the  power  to  suppress  crime  and  im- 
morality within  the  states  rests  with  the  states,  congress  has  the  power  to  forbid 
the  use  of  the  mails  in  aid  of  the  perpetration  of  crime  or  immorality.'^ ^  And 
there  is  no  distinction  in  this  respect  between  that  which  is  mala  in  se  and  that 
which  is  mala  prohibita ;  and  even  if  there  were,  it  would  rest  with  congress 
to  determine  what  was  mala  in  se  and  what  was  mala  prohibita.'' 

(g)  Actions  for  Injuries  to  Person  or  Property. — The  power  to  protect  its 
people  in  the  enjoyment  of  their  rights  of  property,  and  to  provide  for  the  re- 
dress of  wrongs  within  their  limits,  is  a  power  with  which  the  states  did  not 
part  upon  entering  into  the  Union.  It  is  not  to  be  understood,  however,  that 
this  powder  may  be  so  exerted  as  to  defeat  or  burden  the  exercise  of  any  power 
granted  to  congress.'^  Thus  congress  having  the  power  to  restrain  illegal  com- 
binations in  the  restraint  of  trade,  has  the  incidental  power  to  authorize  a  re- 
covery of  damages  by  persons  injured  by  the  operation  of  the  persons  or  cor- 
porations engaged  in  such  illegal  combinations,  and  may  prescribe  the  measure 
of  damages  recoverable.  And  it  is  immaterial  that  the  damage  was  suffered 
wholly  within  the  boundaries  of  a  state.'''^ 


74.  Same.— United  States  v.  ]\IcBratney, 
104  U.  S.  621,  26  L.  Ed.  869:  Tennessee  v. 
Davis,  100  U.  S.  257,  25  L.  Ed.  648;  Vir- 
ginia V.  Rives.  100  U.  S.  313,  25  L.  Ed.  667; 
Davis  V.  South  Carolina.  107  U.  S.  597,  27 
L.  Ed.  574;  In  re  Neagle,  135  U.  S.  1, 
34  L.  Ed.  55;  Huntington  v.  Attrill,  146 
U.  S.  657,  672,  36  L.  Ed.  1123;  Virginia 
V.   Paul,   148  U.   S.   107,  114,  37  L.   Ed.  386. 

The  division  and  apportionment  of  ju- 
dicial power  made  bj'  the  constitution  of 
the  United  States,  left  to  the  states  the 
right  to  make  and  enforce  their  own  crim- 
inal laws.  Harkrader  v.  Wadley,  172  U. 
S.   148.   162.   43   L.    Ed.  399. 

75.  Intention  to  interfere  must  clearly 
appear. — Cohens  v.  Virginia,  6  Wheat.  264, 
443,  5   L.   Ed.  2.57. 

Sale  of  lottery  tickets  in  state  under 
federal  authority. — The  act  of  congress  of 
the  4th  of  May.  1812,  entitled,  "an  act 
further  to  amend  the  charter  of  the  city 
of  Washington."  which  provides  (§  6), 
that  the  corporation  of  the  city  shall  be 
empowered,  for  certain  purposes,  and  un- 
der certain  restrictions,  to  authorize  the 
drawing  of  lotteries,  does  not  extend  to 
authorize  the  corporation  to  force  the 
sale  of  the  tickets  in  such  lottery  in  a 
state  where  such  sale  may  be  prohibited 
by  the  state  laws.  Cohens  v.  Virginia. 
6  Wheat.  264,  5  L.  Ed.  257.  See,  also, 
Horner  v.  United  States.  147  U.  S.  449, 
462.    37   L.    Ed.    237. 

76.  Power     of     congress     to     suppress 


crime  and  immorality  within  the  states  by 
denying  the  use  of  the  mails. — In  re  Ra- 
pier, 143  U.  S.  110,  134,  36  L.  Ed.  93. 

77.  Same;  no  distinction  as  to  mala  in 
se  and  mala  prohibita. — In  re  Rapier,  143 
U.  S.   110,  134,  36  L.   Ed.  93. 

Thus  congress  has  the  power  to  exclude 
letters,  postals,  newspapers,  circulars  and 
advertisements  concerning  or  advertising 
lotteries  and  gift  enterprises  from  the 
mails  notwithstanding  the  regulation  or 
suppression  of  lotteries  is  a  subject  falling 
under  the  reserved  police  power  of  the 
state.  In  re  Rapier,  143  U.  S.  110,  134, 
36   L.    Ed.    93. 

78.  Actions  for  injuries  to  person  and 
property. — Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  626,  42  L.  Ed.  878;  Martin 
V.  Pittsburg,  etc.,  R.  Co.,  203  U.  S.  284, 
295,  51  L.   Ed.  184. 

The  power  to  legislate  upon  the  subject 
of  the  right  to  recover  damages  for  per- 
sons injured  and  to  prescribe  in  what  cases 
they  may  be  recovered  is  within  the  power 
of  the  states.  Martin  v.  Pittsburg,  etc.,  R. 
Co.,   203    U.    S.    284,    295,    51    L.    Ed.    184. 

"A  state  has  an  unquestionable  right  by 
its  constitution  and  laws  to  regulate  ac- 
tions for  negligence."  Cincinnati,  etc.,  R. 
Co.  V.  Bohon,  200  U.  S.  221,  226,  50  L. 
Ed.    448. 

79.  Congress  may  prescribe  measure  of 
damages,  when. — Chattanooga  Foundry  & 
Pipe  Works  v.  Atlai.ta,  203  U.  S.  390,  397, 


CONSTITUTIONAL  LAW. 


173 


(h)  The  Taxing  Pozver. — See  post,  "The  Taxing  Power,"  VI,  D,  3,  c,  (5), 
(b),    (bb),    (bbb). 

(i)  Internal  Commerce  of  the  States. — There  is  an  internal  commerce  subject 
only  to  the  control  of  the  state  within  which  it  is  carried  on.  The  power  dele- 
gated to  congress  is  limited  to  commerce  "among  the  several  states,"  with  for- 
eign nations,  and  with  the  Indian  tribes.  This  limitation  necessarily  excludes 
from  federal  control  all  commerce  not  thus  designated,  and  of  course  that 
commerce  which  is  carried  on  entirely  within  the  limits  of  a  state.  Every  state, 
therefore,  may  regulate  its  own  internal  traffic  according  to  its  own  judgment 
and  upon  its  own  views  as  to  the  interest  and  well  being  of  its  citizens. ^'^  Under 
this  power  the  states  may  prescribe  the  form  of  all  commercial  contracts,  as 
well  as  the  terms  and  conditions  upon  which  internal  trade  may  be  carried  on.'^^ 

Power  of  Congress  to  Authorize  Business  within  State;  So-Called 
Federal  Licenses. — No  interfei-ence  by  congress  with  the  business  of  citizens 
transacted  within  a  state  is  warranted  by  the  constitution,  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the  national  legislature. 
The  power  to  authorize  a  business  within  a  state  is  plainly  repugnant  to  the 
exclusive  power  of  the  state  over  the  same  subject. ^2  gQ  f^r  as  these  so-called 
licenses  relate  to  trade  within  slate  limits,  they  give  no  authority  to  carry  on 
the  business  upon  which  the  license  tax  is  imposed,  and  can  give  none.  They 
simply  express  the  purpose  of  the  government  not  to  interfere  by  penal  pro- 
ceedings with  the  trade  nominally  licensed  if  the  required  taxes  are  paid.^^ 


'51     L.     Ed.    241;    Accord:      Montague    v. 
Lowry,  193  U.  S.  38,  48  L.   Ed.  608. 
80.    Internal  commerce   of  the  states^ — 

License  Cases,  .5  How.  504,  574,  12  L.  Ed. 
256;  Nathan  v.  Louisiana,  8  How.  73,  82, 
12  L.  Ed.  992;  Woodrufif  v.  Parham,  8 
Wall.  123,  125,  19  L.  Ed.  382;  Hinson  v. 
Lott,  8  Wall.  148,  19  L.  Ed.  389;  The 
Daniel  Ball,  10  Wall.  557,  564,  19  L.  Ed. 
999;  State  Tonnage  Tax  Cases,  12  Wall. 
204,  215,  20  L.  Ed.  370;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  Ed.  565;  Wall- 
ing V.  Michigan,  116  U.  S.  446,  29  L.  Ed. 
691;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  38  L.  Ed.  1047; 
Emert  v.  Missouri,  156  U.  S.  296,  39  L. 
Ed.  430;  Geer  v.  Connecticut,  161  U.  S. 
519,  531,  40  L.  Ed.  793;  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  Ed.  586;  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  Ed.  136;  Illinois  Cent. 
R.  Co.  V.  McKendree,  203  U.  S.  514,  51 
L.  Ed.  298  (reafifirmed  in  Illinois  Cent. 
R.  Co.  V.  Edwards,  203  U.  S.  531,  51  L. 
Ed.  305). 

The  federal  government  can  no  more 
regulate  the  commerce  of  a  state  than  a 
state  can  regulate  the  commerce  of  the 
federal  government.  Nathan  v.  Louisiana, 
8   How.    73,   82,    12   L.   Ed.   992. 

Thus,  congress  has  no  power  to  author- 
ize the  secretary  of  agriculture  to  estab- 
lish a  quarantine  line  and  forbid  intra- 
state shipments  of  cattle  from  one  side  of 
said  line  to  the  other;  and  an  order  made 
by  the  secretary,  establishing  such  line 
and  attempting  to  forbid  such  shipments, 
is  invalid  whether  made  under  a  purported 
authority  of  congress  or  not.  Illinois 
Cent.  R.  Co.  v.  McKendree,  203  U.  S. 
514,  51  L.  Ed.  298,  reaffirmed  in  Illinois 
Cent.  R.  Co.  v.  Edwards,  203  U.  S.  531, 
51    L.    Ed.    305. 


81.  Same;      commercial      contracts. — 

United  States  v.  Dewitt,  9  Wall.  41,  19 
L.  Ed.  593;  Patterson  v.  Kentucky,  97  U. 
S.  501,  24  L.  Ed.  1115:  Trade-Mark  Cases, 
100  U.  S.  82,  25  L.  Ed.  550;  Covington, 
etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,    211,   38    L.    Ed.   962. 

82.  Power  of  congress  to  authorize  busi- 
ness within  the  states. — License  Tax  Cases, 
5  Wall.  462,  461,  18  L.  Ed.  497;  Pervear  v. 
Commonwealth,  5  Wall.  475,  18  L.  Ed. 
608;  Covington,  etc..  Bridge  Co.  v.  Ken- 
tucky,   154    U.    S.   204,    210,    38    L.    Ed.   962. 

83.  Same;  so-called  federal  licenses. — 
License  Cases,  5  How.  504,  12  L.  Ed.  255; 
I\IcGuire  v.  Commonwealth,  3  Wall.  387, 
18  L.  Ed.  226;  License  Tax  Cases,  5  Wall. 
462,  18  L.  Ed.  497;'  Pervear  v.  Common- 
wealth, 5  Wall.  475,  18  L.  Ed.  608;  In  re 
Heff,  197  U.  S.  488,  505,  49  L.  Ed.  848; 
Hammond  v.  Massachusetts,  154  U.  S. 
550,  18   L.  Ed.  229. 

"It  is  true  the  national  government 
exacts  licenses  as  a  condition  of  the  sale 
of  intoxicating  liquors,  but  that  is  solely 
for  the  purposes  of  revenue  and  is  no  at- 
tempted exercise  of  the  police  power.  A 
license  from  the  United  States  does  not 
give  the  licensee  authority  to  sell  liquor 
in  a  state  whose  laws  forbid  its  sale,  and 
neither  does  a  license  from  a  state  to 
sell  liquor  enable  the  licensee  to  sell 
without  paying  the  tax  and  obtaining  the 
license  required  by  the  federal  statute. 
License  Cases,  5  How.  504,  12  L.  Ed.  256; 
McGuire  v.  Commonwealth,  3  Wall.  ^87, 
18  L.  Ed.  226;  License  Tax  Cases,  5  Wall. 
462,  18  L.  Ed.  497."  In  re  HefT,  197  U.  S. 
488,   505,  49   L.   Ed.   848. 

Thus  licenses  under  the  act  of  June  30, 
1864,  "to  provide  internal  revenue  to  sup- 
port the  government,"  etc.  (13  Stat,  at 
Large  223),  and  the  amendatory  acts,  con- 
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(j)  Cmistmctlon,  Regulation  and  Control  of  Highways,  ToUroads,  Rail- 
roads, etc. — The  establishment,  maintenance  and  care  of  its  highways  is  a  pubhc 
right  of  great  extent  reserved  to  the  states.^^ 

(5)  Concurrent  Powers  of  State  and  Federal  Governments — (a)  As  to  Per- 
sons and  Places. — The  people  of  the  United  States  resident  within  any  state,  are 
subject  to  two  sovereignties,  the  one  state,  the  other  national,  which  govern- 
ments exercise  concurrent  jurisdiction  as  to  persons  and  places  within  the  states. 
The  power  of  the  federal  government  to  enforce  its  laws  and  to  execute  its 
functions  in  all  places  does  not  derrogate  from  the  power  of  the  state  to  ex- 
ecute its  laws  at  the  same  time  and  in  the  same  places.  The  one  does  not  ex- 
clude the  other,  except  where  both  cannot  be  executed  at  the  same  time,  in 
which  case,  the  language  of  the  constitution,  "that  this  constitution  and  the 
laws  made  in  pursuance  thereof  shall  be  the  supreme  law  of  the  land,"  shows 
that  the  state  authority  must  give  way  to  the  federal. ^^ 

Distinction  between  Concurrent  and  Exclusive  Jurisdiction. — This 
concurrent  jurisdiction  of  the  national  government  with  that  of  the  states,  which 
it  has  in  the  exercise  of  its  powers  of  sovereignty  in  every  part  of  the  United 
States,  is  distinct  from  that  exclusive  jurisdiction  which  it  has  by  the  consti- 
tution in  the  Qistrict  of  Columbia,  and  in  those  places  acquired  for  the  erection 
of  forts,  magazines,  arsenals,  etc.^^ 

(b)  As  to  Subject  Matter — (aa)  General  Principles. — Under  our  system  of 
government  there  are  very  few  subjects  which  are  made  subject  to  the  joint 
action  of  the  state  and  national  governments.  Generally  the  powers  given  by  _ 
the  constitution  to  the  federal  government  are  given  over  distinct  branches  of 
sovereignty  from  which  the  state  governments,  either  expressly  or  by  necessary 
implication,  are  excluded.  In  some  cases,  however,  as  in  the  case  of  pilotage, 
and  the  conduct  of  elections  of  members  of  congress,  a  concurrent  jurisdiction 
is  contemplated,  that  of  the  state,  however,  being  subordinate  to  that  of  the 
United   States,  whereby   all  question  of  precedence  is  eliminated.^      The  mere 

veyed  to  the  licensee  no  authority  to  carry  588;    Claflin   v.    Houseman,   93    U.    S.    130, 

on    the    licensed    business    within    a    state.  136,  23   L.   Ed.   833;    Ex  parte  Siebold,  100 

The   requirement   of   payment  for   such   li-  U.  S.  371,  25  L.  Ed.  717;  Robb  v.  Connolly, 

censes  in  only  a  mode  of  imposing  taxes  111    U.    S.    624,    28    L.     Ed.    542;    Trans- 

on    the    licensed    business,    and    the    pro-  portation    Co.   v.    Parkersburg,    107    U.    S. 

hibition,  under  penalties,   against  carrying  691,  700,  27  L.   Ed.  584;  In  re   Neagle,  135 

on  the  business   without  license  is  only  a  U.  S.  1,  60,  34  L.   Ed.  55.     See,  also,  ante, 

mode   of    enforcing  the   payment    of   such  "Dual    Nature    of    Government,"    VI,    D, 

taxes.     McGuire  v.  Commonwealth,  3  Wall.  1;  "To  Execute   Its  Own  Laws  and  Exer- 

387,   18   L.   Ed.   226;   License   Tax  Cases,  5  cise    Jurisdiction    over    All    Persons    and 

Wall.  462,  18  L.  Ed.  497;  Pervear  v.  Com-  Places,"  VI,  D,  2,  c,  (4). 

mon wealth,    5    Wall.    475,    18    L.    Ed.    608;  86.     Concurrent    and    exclusive    jurisdic- 

Hammond  v.  Massachusetts,  154  U.  S.  550,  tion  distinct. — Ex  parte  Siebold,  100  U.  S. 

18  L.   Ed.  229.  371,   2.5   L.    Ed.   717.      See,   also,   ante,   "Ju- 

84.  Construction,  maintenance  and  con-  risdiction  in  the  District  of  Columbia  and 
trol  of  highways,  toll  roads,  railroads,  etc.  Places  under  Exclusive  Federal  Control," 
—West  Chicago,  St.  R.  Co.  v.  Illinois,  201  VI,  D,  3,  c,  (3),  (b). 

U.  S.  506,  50  L.  Ed.  845;  Fair  Haven,  etc.,  87.    Concurrent  jurisdiction  as  to  subject 

R.  Co.  V.  New  Haven,  203  U.  S.  379,  390,  matter.— Ex   parte   Siebold,  100   U.   S.  371, 

51    L.    Ed.   237.      See,   generally,   the    titles  392.   25   L.    Ed.   717;   Ex  parte   Clarke,   100 

BRIDGES,  vol.  3,  p.  516;   INTERSTATE  U.  S.  399,  404,  25  L.   Ed.  715. 

AND    FOREIGN     COMMERCE;     FER-  "It  is   no   objection  to  the   existence  of 

FIES;    RAILROADS;    STREETS    AND  distinct,  substantive  powers,  that,  in  their 

HIGHWAYS;    TURNPIKES    AND  application,  they  bear  upon  the  same  sub- 

TOLLROADS.       (See     Railroad     Co.     v.  ject.     The   same  bale  of  goods,  the  same 

Maryland,    21    Wall.    456,    22    L.    Ed.    678.)  cask  of  provisions,  or  the   same  ship,  that 

85.  Generally  as  to  the  concurrent  may  be  the  subject  of  commercial  regula- 
powers  of  state  and  nation. — United  States  tion,  may  also  be  the  vehicle  of  disease. 
V.  Worrall,  2  Dall.  384,  393,  1  L.  Ed.  429;  And  the  health  laws  that  require  them  to 
Ableman  v.  Booth,  21  How.  506,  516,  16  be  stopped  and  ventilated,. are  no  more  m- 
L.  Ed.  169;  Collector  v.  Day,  11  Wall.  tended  as  regulations  of  commerce,  than 
113,  124,  20  L.  Ed.  122;  Tarble's  Case,  13  the  laws  which  permit  their  importation. 
Wall.  397,  20  L.  Ed.  597;  United  States  v.  are  intended  to  innoculate  the  community 
Cruikshank,  92  U.  S.  542,  549,   23   L.   Ed.  with    disease.      Their    different    purposes 
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grant  of  a  power  to  congress  does  not  imply  a  prohibition  on  the  states  to  ex- 
ercise the  same  power.  But  it  has  never  been  supposed  that  this  concurrent 
power  of  legislation  extends  to  every  possible  case  in  which  its  exercise  by 
the  states  has  not  been  expressly  prohibited.  The  correct  principle  is  that  the 
powers  granted  to  the  federal  government  are  never  exclusive  of  similar  and 
concurrent  powers  existing  in  the  state,  except  where  the  constitution  has 
expressly,  in  terms,  given  an  exclusive  power  to  congress,  or  the  exercise  of  a 
like  power  is  prohibited  to  the  states,  or  there  is  a  direct  repugnancy  or  incom- 
patibility in  the  exercise  of  it  by  the  states,  in  which  last  case  the  subject  is  as 
completely  taken  from  the  state  legislatures  as  if  they  had  been  expressly  for- 
bidden to  act  on  it.ss  In  keeping  with  this  principle,  it  is  held  that  the  states 
may  exercise  concurrent  or  independent  power  in  all  cases  but  three:  1,  Where 
the  power  is  lodged  exclusively  in  the  federal  constitution.  2.  Where  it  is  given 
to  the  United  States  and  prohibited  to  the  states.  3.  Where  from  the  nature 
and  subjects  of  the  power,  it  must  necessarily  be  exercised  by  the  national  gov- 
ernment exclusively.^^ 

Where  Congress  Has  Not  Acted. — As  to  those  powers  of  the  federal  gov- 
ernment which  are  not  exclusive  of  similar  powers  in  the  states,  the  federal 
congress  may,  in  its  discretion,  decline  to  legislate  at  all,  leaving  the  field  open 
to  state  legislation  until  it  shall  see  fit  to  occupy  it.  As  has  been  said,  it  is  not 
the  mere  existence  of  federal  power  to  legislate  concerning  a  particular  subject 
matter,  but  its  exercise,  that  is  exclusive  of  the  power  of  the  states  to  legis- 
late concerning  the   same.^^^     "Whenever  the  will  of  the  nation  intervenes  ex- 


mark  the  distinction  between  the  powers 
brought  into  action;  and  while  frankly  ex- 
ercised, they  can  produce  no  serious  col- 
lision." (Opinion  of  Johnson,  J.)  Gibbons 
V.  Ogden,  9  Wheat.  1,  235,  239,  6  L.  Ed.  23. 

88.  Grant  to  congress  not  necessarily 
exclusive  of  the  states. — Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  193,  4  L.  Ed.  529; 
Houston  V.  Moore,  5  Wheat.  1,  49,  5  L. 
Ed.  19;  Cohens  v.  Virginia,  6  Wheat.  264, 
382,  5  L.  Ed.  257;  Worcester  v.  Georgia,  6 
Pet.  515,  8  L.  Ed.  483;  Prigg  v.  Pennsyl- 
vania, 16  Pet.  539,  622,  10  L.  Ed.  1060;  Li- 
cense Cases,  5  How.  504,  588,  12  L.  Ed. 
256;  Passenger  Cases,  7  How.  283,  393,  12 
L.  Ed.  702;  Gilman  v.  Philadelphia.  3  Wall. 
713,  727,  18  L.  Ed.  96;  Ex  parte  McNiel, 
13  Wall.  236,  240,  20  L.  Ed.  624;  Railroad 
Co.  V.  Fuller,  17  Wall.  560,  21  L.  Ed.  710; 
Munn  V.  Illinois,  94  U.  S.  113,  124,  24  L. 
Ed.  77;  Inman  Steamship  Co.  v.  Tinker, 
94  U.  S.  238,  242,  24  L.  Ed.  118. 

"The  principle  is  stated  in  a  nutshell  by 
Chief  Justice  Marshall  in  Sturges  v. 
Crowninshield,  4  Wheat.  122,  193,  4  L. 
Ed.  529:  'But  it  has  never  been  supposed 
that  this  concurrent  power  of  legislation 
extended  to  every  possible  case  in  which 
its  exercise  by  the  states  has  not  been  ex- 
pressly prohibited.  The  confusion  result- 
ing from  such  a  practice  would  be  endless. 
*  *  *  Whenever  the  terms  in  which  a 
power  is  granted  to  congress,  or  the  na- 
ture of  the  power,  require  that  it  should  be 
exercised  exclusively  by  congress,  the  sub- 
ject is  as  completely  taken  from  the  state 
legislatures  as  if  they  had  been  expressly 
forbidden  to  act  on  it.' "  The  Roanoke, 
189  U.  S.  185,  197,  47  L.  Ed.  770. 

89.  States  have  concurrent  power  in  all 
but  three  cases. — Gilman  v.  Philadelphia, 
3    Wall.    713,    730,    18    L.    Ed.    96;    Inman 


Steamship  Co.  v.  Tinker,  94  U.  S  238, 
242.   24   L.    Ed.    118. 

90.     Where    congress    has    not    acted. 

Sturges  V.  Crowninshield,  4  Wheat  122, 
196,  4  L.  Ed.  529;  Ogden  v.  Saunders,  12 
Wheat.  213.  6  L.  Ed.  606;  Wilson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  245,  7 
L.  Ed.  412;  Holmes  v.  Jennison,  14  Pet. 
540,  10  L.  Ed.  579;  Cooley  v.  Board  of 
Wardens,  12  How.  229,  13  L.  Ed.  996; 
Bank  v.  Horn.  17  How.  157,  161.  15  L. 
Ed.  70;  The  Brig  James  Gray  v.  The  Ship 
John  Eraser,  21  How.  184,  16  L.  Ed.  106; 
Baldwin  v.  Hale,  1  Wall.  223,  228,  17 
L.  Ed.  531;  Steamship  Co.  v,  Joliff'e,  2 
Wall.  450,  17  L.  Ed.  805;  Van  Allen  v.  The 
Assessors,  3  Wall.  573,  585.  18  L.  Ed.  229; 
Gilman  v.  Philadelphia,  3  Wall.  713.  18 
L.  Ed.  96;  Lane  County  v.  Oregon,  7 
Wall.  71,  19  L.  Ed.  101;  Ex  parte  McNiel, 
13  Wall.  236,  240,  20  L.  Ed.  624;  Farmers', 
etc..  Nat.  Bank  v.  Bearing,  91  U.  S  29, 
34,  23  L.  Ed.  196;  Tua  v.  Carriere.  117  U. 
S.  201,  29  L.  Ed.  855;  Spraigue  v.  Thomp- 
son, 118  U.  S.  90,  30  L.  Ed.  115;  Denny  v. 
Bennett,  128  U.  S.  489,  498,  32  L.  Ed. 
491;  Brown  v.  Smart,  145  U.  S.  454,  36 
L.  Ed.  773;  Butler  v.  Goreley.  146  U.  S. 
303,  36  L.  Ed.  981;  Pollock  v.  Farmers' 
Loan  &  Trust  Co.  (rehearing).  158  U.  S. 
601,  620,  39  L.  Ed.  1108;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  165  U.  S.  365,  366,  368,  41 
L.  Ed.  747;  Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  181.  46  L.  Ed.  1113;  Reid  v. 
Colorado.  187  U.  S.  137,  151,  47  L.  Ed. 
108;  Easton  v.  Iowa,  188  U.  S.  220,  236, 
47  L.  Ed.  452;  Cummings  v.  Chicago,  188 
U.  S.  410,  428,  47  L.  Ed.  525;  The  Roanoke, 
189  U.  S.  185,  47  L.  Ed.  770;  Halter  V. 
Nebraska,  205  U.  S.  34.  42.  51  L.  Ed.  699. 
'  As  respects  the  subject  matter  over 
which  congress  and  the  state  may  exercise 
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clusively  in  this  class  of  cases,  the  authority  of  the  state  retires  and  hes  in 
abeyance  until  a  proper  occasion  for  its  exercise  shall  recur. ^' 

Where  Congress  Has  Not  Occupied  the  Full  Sphere  of  Its  Power. — 
And  in  some  instances,  even  the  exercise  of  its  powers  by  the  federal  govern- 
ment is  not  to  be  deemed  exclusive  of  the  exercise  of  a  similar  power  by  the 
states,  since  congress,  in  its  discretion,  may  legislate  without  occupying  the  full 
sphere  of  federal  authority,  leaving  its  enactments  to  be  supplemented  by  state 
legislation  operating  within  the  same  sphere  and  upon  the  same  subject  matter. '^^ 

When  Legislation  or  Even  the  Nonaction  of  Congress  Deemed  Ex- 
clusive.— Then  again,  even  as  to  those  matters  over  which  the  jurisdiction  of 
the  state  and  federal  governments  is  in  some  instances  conceded  to  be  concur- 
rent, other  instances  may  arise  in  which  the  particular  feature  or  branch  of 
the  subject  is  of  a  purely  national  character  or  of  such  a  nature  that  any  leg- 
islation by  congress,  whether  covering  the  entire  ground  or  not,  or  as  to  which 
even  the  nonaction  of  congress,  must  be  deemed  exclusive  of  the  right  of  the 
states  to  enact  any  legislation  touching  the  matter,  auxiliary  or  otherwise.  In 
this  class  of  cases,  the  inaction  of  congress  is  deemed  equivalent  to  a  declara- 
tion that  the  subject  shall  remain  free  and  untrammelled  by  regulation  either 
state  or   federal. ^^ 


a  concurrent  power,  but  from  the  exer- 
cise of  which  congress,  by  reason  of  its 
paramount  authority,  may  exclude  the 
states,  there  is  no  doubt  congress  may 
withhold  the  exercise  of  that  authority 
and  leave  the  states  free  to  act.  Van 
Allen  V.  The  Assessors,  3  Wall.  573,  .585, 
18   L.   Ed.  229. 

"There  are  matters  which,  by  legisla- 
tion, may  be  brought  within  the  exclusive 
control  of  the  general  government,  but 
over  which,  in  the  absence  of  national  leg- 
islation, the  state  may  exert  some  control 
in  the  interest  of  its  own  people.  For 
instance,  it  is  well  established  that  in  the 
absence  of  legislation  by  congress  a  state 
may,  by  different  methods,  improve  and 
protect  the  navigation  of  a  waterway  of 
the  United  States  wholly  within  the 
boundary  of  such  state.  So,  a  state  may 
exert  its  power  to  strengthen  the  bonds 
of  the  Union,  and,  therefore,  to  that  end, 
may  encourage  patriotism  and  love  of 
country  among  its  people."  Halter  v. 
Nebraska,  205  U.   S.  34,  42,   51   L.   Ed.   699. 

91.  Same;  exclusive  intervention  su- 
persedes state  enactments. — Oilman  v. 
Philadelphia,  3  Wall.  713.  18  L.  Ed.  96; 
Ex  parte  McXiel,  13  Wall.  236,  240,  20 
L.  Ed.  624;  Farmers',  etc.,  Nat.  Bank  v. 
Bearing,  91  U.  S.  29,  34,  23   L.   Ed.   196. 

92.  Where  congress  has  not  occupied 
the  full  sphere  of  its  powers. — Sturges  v. 
Crowninshield,  4  Wheat.  122,  196.  4  L. 
Ed.  529;  Ogden  v.  Saunders.  12  Wheat. 
213,  6  L.  Ed.  606;  Cooley  v.  Board  of 
Wardens,  12  How.  229,  13  L.  Ed.  996; 
Moore  v.  Illinois,  14  How.  13,  14  L.  Ed. 
306;  The  Brig  James  Gray  v.  The  Ship 
John  Eraser,  21  How.  184,  16  L.  Ed.  106; 
Steamship  Co.  v.  Joliffe,  2  Wall.  450,  17 
L.  Ed.  805;  Van  Allen  v.  The  Assessors, 
3  Wall.  573,  585.  18  L.  Ed.  229;  Spraigue 
V.  Thompson,  118  U.  S.  90,  30  L.  Ed.  115; 
Butler  V.  Goreley,  146  U.  S.  303,  36  L. 
Ed.   981. 


"The  practice  of  our  government  cer- 
tainly has  been,  on  many  subjects,  to  oc- 
cupy so  much  only  of  the  field  open  to 
them,  as  they  think  the  public  interests 
require.  Witness  the  jurisdiction  of  the 
circuit  courts,  limited  both  as  to  cases 
and  as  to  amount;  and  various  other  in- 
stances that  might  be  cited.  But  the 
license  furnishes  a  full  answer  to  this  ob- 
jection; for  although  one  grant  of  power 
over  commerce,  should  not  be  deemed 
a  total  relinquishment  of  power  over  the 
subject,  but  amounting  only  to  a  power  to 
assume,  still  the  power  of  the  states  must 
be  at  an  end,  so  far  as  the  United  States 
have,  by  their  legislative  act,  taken  the 
subject  under  their  immediate  superin- 
tendence." (Opinion  of  Johnson,  J.)  Gib- 
bons V.  Ogden,  9  Wheat.  1,  234,  6  L. 
Ed.  23. 

93.  Where  any  legislation  or  even  the 
nonaction  of  congress  deemed  exclusive. 
— Houston  V.  Moore,  5  Wheat.  1,  23.  5 
L.  Ed.  19;  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  Ed.  23;  Prigg  v.  Pennsylvania.  16 
Pet.  539,  617,  618,  10  L.  Ed.  1060;  Gilman 
r.  Philadelphia,  3  Wall.  713,  730,  18  L. 
Ed.  90;  Welton  v.  Missouri.  91  U.  S.  275, 
282,  23  L.  Ed.  347;  Chy  Lung  v.  Freeman, 
92  U.  S.  275,  23  L.  Ed.  550;  Henderson  v. 
Mayor.  92  U.  S.  259.  23  L.  Ed.  543;  Inman 
Steamship  Co.  v.  Tinker.  94  U.  S.  238,  242, 
24  L.  Ed.  118;  Railroad  Co.  v.  Husen,  95 
U.  S.  465.  471.  24  L.  Ed.  527;  Brown  v. 
Houston.  114  U.  S.  622,  29  L.  Ed.  257; 
Walling  V.  Michigan,  116  U.  S.  446,  29  L. 
Ed.  691;  Robbins  v.  Shelby  County  Tax- 
ing District.  120  U.  S.  489,  30  L.  Ed.  694; 
Davis  V.  Beason.  133  U.  S.  333,  373,  348, 
33  L.  Ed.  637;  Leisy  v.  Hardin,  135  U.  S. 
100,  108,  34  L.  Ed.  128;  Easton  v.  Iowa, 
188*  U.  S.  220,  236.   t7  L    Ed.  452. 

"If  congress  have  a  -onstitutional  power 
to  regulate  a  particular  subject,  and  they 
do  actually  regulate  it  in  a  given  manner, 
and  in   a   certain  form,   it   cannot  be   that 
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(bb)  Illustrations — (aaa)  Bankruptcy  and  Insolvency  Laws. — That  the  power 
given  by  the  constitution  to  congress,  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,  does  not  withdraw  the  subject  en- 
tirely from  the  states,  is  settled  by  the  case  of  Sturges  v.  Crowninshield.  It  is 
there  expressly  held,  that  "until  the  power  to  pass  uniform  laws  on  the  subject 
of  bankruptcies  is  exercised  by  congress,  the  states  are  not  forbidden  to  pass 
a  bankrupt  law,  provided  it  contain  no  principle  which  violates  the  10th  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States."  And  this  case 
also  decides,  that  the  right  of  the  states  to  pass  bankrupt  laws  is  not  extin- 
guished, but  is  only  suspended  by  the  enactment  of  a  general  bankrupt  law  by  con- 
gress, and  that  a  repeal  of  that  law  removes  this  disability  to  the  exercise  of  the 
power  by  the  states.^'*  And  even  the  exercise  by  congress  of  its  power  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States  does 
not  supersede  state  legislation  on  the  same  subject,  except  when  the  state  laws 
are  incompatible  or  in  conflict  with  those  of  congress. ^^ 

(bbb)  The  Taxing  Poiuer. — Previous  to  the  adoption  of  the  constitution  the 
states  respectively  possessed  plenary  powers  of  taxation.  By  the  constitution 
they  gave  up  portions  of  this  power  to  the  federal  government,  making  its  power 
concurrent  with  that  of  the  states,  the  powers  of  both  the  states  and  of  the 
national  government  being  subject  to  the  requirements  and  limitations  imposed 
by  the  constitution  itself  ;^^  otherwise  it  is  not  abridged  by  the  grant  of  a 
similar  power  to  the  union,  but  is  to  be  concurrently  exercised  by  the  two  gov- 
ernments.^" 

state  legislatures  have  a  right  to  interfere,  133    U.    S.    246.    33    L.    Ed.    614;    Brown   v. 

and,  as  it  were,  by  way  of  complement  to  Smart,  14.')  U.  S.  454.  36  L.  Ed.  773;  Bulter 

the    legislation    of    congress,    to    prescribe  v.   Goreley,   146  U.   S.   303,   31o,   36   L.   Ed. 

additional  regulations,  and  what  they  may  Ksl;  Han>^ver  Nat.  Bank  v.  Moyses,  186  U. 

deem    auxiliary   provisions    for     the     same  S.  181.  46  L.  Ed.  1113.     See,  also,  the  title 

purpose.      In   such   case,  the   legislation   of  BANKRUPTCY,  vol.  2,  p.  804,  805. 

congress,  in  what  it  does  prescribe,  mani-  By  an  act   of  the   legislature   of   Louisi- 

festly  indicates  that  it  does  not  intend  that  ana,    passed    in    1826,    all    the    property    of 

there    shall    be    any   farther    legislation    to  *  an    insolvent    petitioner    mentioned    in    his 

act   upon    the    subject    matter.     Its    silence  schedule    became    vested    in    his    creditors, 

as  to  what  it  does  not  do,  is  as  expressive  from  and  after  the  cession  and  acceptance; 

of  what  its  intention  is  as  the  direct  pro-  and   the   syndic  was   directed  to  take   pos- 

visions    made    by   it."      Prigg   v.    Pennsyl-  session  of  it,  and  to  administer  and  sell  it 

vania,  16  Pet.  539,  10  L.  Ed.   1060;   Easton  for  the  benefit  of  the  creditors.    Held,  that 

V.  Iowa,  188  U.  S.  220,  236.  47  L.  Ed.  452.  the  power  of  the  states  to  constitutionally 

"The   cases   in   which   the    legislation    of  enact   such   laws   is  not   open   to   question, 

congress  will   supersede   the   legislation   of  Bank   v.    Horn,    17    How.    157,    161,    15    L- 

a   state   or   territory,  without   specific   pro-  Ed.  70. 

visions   to   that   efifect.   are   those   in  which  95.    Same. — Stufges  v.   Crowninshield,  4 

Oie   same  matter  is  the  subject  of  legisla-  Wheat.  122,  4  L.  Ed.  529;  Ogden  v.  Saun- 

tion    by   both.      There   the   action   of   con-  ders,  12  Wheat.  213,  272,  6  L.  Ed.  606.  dis- 

gress  may  well  be  considered  as  covering  tinguishing  McMillan  t'.  McNeill.  4  Wheat, 

the  entire  ground."     Davis  v.   Beason.  133  209,  4  L.  Ed.  552;  Baldwin  v.  Hale,  1  Wall. 

U.   S.  333,  348,  33  L.  Ed.  637.  223,  228,  17  L-  Ed.  531.     See,  also,  the  title 

94.     Bankruptcy    and    insolv*ncy.— Stur-  BANKRUPTCY,  vol.  2,  p.   804,  805. 

ges   V.    Crowninshield,    4   Wheat.    122,    191,  96.      The      taxing      power. — Pollock      v. 

4    L.    Ed.    529.      Accord:    Ogden    v.    Saun-  Farmers'   Loan    &  Trust   Co.    (rehearing), 

ders,    12    Wheat.    213,    206,    6    L.    Ed.    606;  158  U.  S.  601,  620.  39  L.  Ed.  1108. 

Boyle  V.  Zacharie.  6  Pet.  348,  8  L.  Ed.  423;  As    to   the   constitutional   limitation   im- 

Holmes  v.  Jennison,  14  Pet.  540,  10  L.  Ed.  posed  upon  the   exercise   of  the  power  to 

579;    Cook   v.    Moflfat,    5    How.    295,    12  JL.  tax  by  congress  with  reference  to  the  ap- 

Ed.  159;   Bank  v.   Horn,  17  How.  157.  161,  portionment   of  direct  taxes,  the  uniform- 

15    L.    Ed.   70;    Baldwin   v.    Hale,    1    Wall.  ity    of    duties,    imposts    and    excises,    and 

223,  228,   17  L-   Ed.   531;  Baldwin  v.   Bank,  the  prohibition  of  a  tax  upon  exports,  see 

1  Wall.  234.  17  L.  Ed.  534;  Oilman  v.  Lock-  the    title    TAXATION.      And    see,    also, 

wood,   4   Wall.   409,   18   L.   Ed.   432;    Crapo  ante,    "Limitations    upon    the     Power      of 

V.  Kelly    16  Wall.  610,  21  L.  Ed.  430;  Tua  Congress;    Operation    of   the    Constitution 

V.   Carriere,   117   U.   S.  201.  29   L-   Ed.  855;  within   the   Territories."   VI,   D,   2.   c,    (3), 

Denny   v.    Bennett,    128    U.    S.    489,    32    L.  (c).    (cc),    (bbb),    (cccc),    (bbbbb). 

Ed.   491;    Cole   v.   Cunningham,    133   U.    S.  97.     Same.— McCuUoch    v.    Maryland,    4 

107,   33    L.    Ed.   538;    Geilinger  v.    Philippi,  Wheat.  316,  425,  4  L.  Ed.  579;  Van  Allen 
4  U  S  Enc— 12 
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In  What  Respects  the  Power  of  the  States  Remains  Unabridged. — 

Except  as  to  the  constitutional  prohibition  against  taxing  exports  and  imports 
and  laying  duties  on  tonnage,  and  the  implied  prohibition  against  imposing  a 
tax  upon  any  of  the  agencies  of  the  federal  government,  the  power  of  taxation 
remains  in  the  states  as  an  inherent  sovereign  power,  and  congress  has  no  power 
to  abridge  the  same.^^  It  extends  to  all  objects  within  the  sovereign  power  of 
the  states,  except  the  means  and  instruments  of  the  federal  government. ^^  And 
if  a  state  should  require  the  collection  of  its  taxes  in  kind,  that  is  to  say,  by 
the  delivery  to  the  proper  officer  of  a  certain  proportion  of  products,  or  that 
they  should  be  paid  in  gold  and  silver  bullion,  or  in  gold  and  silver  coin,  it  would 
not  be  competent  for  the  national  legislature  to  compel  the  state  to  accept 
national  treasury  notes  declared  by  congress  to  be  a  legal  tender  for  all  debts, 
dues,  and  demands,  public  and  private,  etc.^ 

Where  Incompatible  with  Power  of  Congress  or  Nature  of  Govern- 
ment.— But  the  paramount  character  of  the  federal  constitution  is  such  that 
the  federal  government  may  restrain  a  state  from  the  exercise  of  even  the  tax- 
ing power,  and  withdraw  from  the  state  power  to  tax  any  subject  to  which  it 
extends,  in  so  far  as  such  exercise  on  the  part  of  the  state  of  its  power  to  tax 
may,  in  its  nature,  be  incompatible  with  and  repugnant  to  the  constitution  and 
laws  of  the  Union ;  since  the  federal  constitution  and  the  laws  of  congress  enacted 
pursuant  thereto,  being  the  supreme  law  of  the  land,  operate  to  repeal  such 
state  laws  as  may  be  found  to  be  absolutely  repugnant  thereto. ^ 

Same;  Means  and  Instruments  of  Federal  Government. — One  of  the 
qualifications  of  the  exercise  of  the  power  by  the  states  is  the  exclusion  of  the 
states  from  the  taxation  of  the  means  and  instruments  employed  in  the  exer- 
cise of  the  functions  of  the  federal  government.^ 

Claim  of  United  States  Preferred  in  Case  of  Conflict. — In  the  case  of  a 

V.  The  Assessors,  3  Wall.  573,  18  L.   Ed.  2.    Where   incompatible   with   power   of 

229;  Lane  County  v.  Oregon,  7  Wall.  71,  congress  or  nature  of  government. — Mc- 
77.    19    L.    Ed.    101;    Pollock    v.     Farmers'   ^  Culloch    v.    Maryland,    4    Wheat.    316,    425, 

Loan    &    Trust    Co.     (rehearing),    158    U.  426,  4  L.  Ed.  579;  Lane  County  v.  Oregon, 

S.   601.   618,   620,   39   L.   Ed.   1108;   Render-  7  Wall.   71,   77.   19   L.   Ed.   101.     See.   also, 

son  Bridge  Co.  v.  Henderson  City,  173  U.  post.    "State    Encroachment    through    Ex- 

S.    592,    624,   43   L.    Ed.    823;    Knowlton   v.  ercise  of  Taxing  Power,"  VL  D,  3,  c,  (6), 

Moore.  178  U.  S.  41,  60,  44  L.  Ed.  969.  (b),    (cc),    (fff). 

"To    the    extent   just   indicated,    it   is    as  3.     McCuIloch    v.    Maryland,    4    Wheat, 

complete   in  the   states   as   the  like   power,  316,   425,   4   L.   Ed.   579;   Osborn  v.  United 

within    the    limits    of    the    constitution,    is  States  Bank,  9   Wheat.   738,   6  L.   Ed.  204; 

complete    in    congress."      Lane    County   v.  Van  Allen  v.  The  Assessors,  3  Wall.   573, 

Oregon,   7   Wall.   71,   19.L.    Ed.    101;    Pol-  585.    18    L-    Ed.    229;    State    Tonnage    Tax 

lock  V.   Farmers'   Loan   &  Trust   Co.,   157  Cases.   12   Wall.   204,   212,   20   L.    Ed.   370; 

U.   S.   429,   561,   39   L.   Ed.   759.  Delaware  Railroad  Tax,  18  Wall.  206.  232, 

A  law  of  a  state  taxing  or  prohibiting  a  21    L.    Ed.    888;    Telegraph    Co.    v.    Taxes, 

business    already    taxed    by    congress,    as  105   U.   S.   460,   464,   26   L.    Ed.    1067;    Yale 

for   example,   keeping  and   sale   of  intoxi-  Lock   Mfg.    Co.   v.   James,    125   U.   S.   447, 

eating    liquors — congress    having    declared  460.   464,   31    L.    Ed.    807;    Marye   v.    Balti- 

that    the    imposition    of    a   tax    should    not  more,  etc.,  R.   Co.,  127  U.  S.  117.  123,  124, 

be  taken  to  abridge  the  power  of  the  state  32    L.    Ed.    94;    Leloup    v.    Mobile,    127    U. 

to  tax  or  prohibit  the  licensed  business—  S.    640,    649,    32    L.     Ed.     311;      Pullman's 

is  not  unconstitutional.     Pervear  v.   Com-  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 

monwealth,   5   Wall.   475,   18   L.   Ed.   608.  18,  35   L.   Ed.   613;   Cleveland,   etc.,   R.   Co. 

98.  Same;  extent  of  state  power. — Lane  v.  Backus.  154  U.  S.  439.  445,  38  L.  Ed. 
County  V.  Oregon.  7  Wall.  71,  77.  19  L.  1041;  Western  Union  Tel.  Co.  v.  Taggart, 
Ed.   101.  163  U.   S.  1,  14.  41  L.  Ed.  49;    Owensboro 

99.  Same. — McCulloch  v.  Mar5dand,  4  Nat.  Bank  v.  Owensboro,  173  U.  S.  664, 
Wheat  316.  425,  4  L.  Ed.  579;  State  Ton-  667.  43  L.  Ed.  850;  Henderson  Bridge  Co. 
nage  Tax  Cases,  12  Wall.  204,  212,  20  L.  v.  Henderson  City,  173  U.  S.  592,  624,  43 
Ed.  370.  See,  also,  post,  "State  Encroach-  L.  Ed.  823;  Knowlton  v.  Moore,  178  U. 
ment  through  Exercise  of  Taxing  Power,"  S.  41.  60,  44  L-  Ed.  969.  See,  also,  post, 
VL  D.  3.  c.   (6).  (h),  (cc),   (fff).  "State   Encroachment  through  Exercise  of 

1.     Same,    as    to    manner    of    collecting       Taxing    Power,"    VL    D,    3,    c,    (6),    (b), 
taxes.— Lane    County   v.    Oregon,   7    Wall.       (cc),  (fff). 
71,  77,  19  L.  Ed.  101. 
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tax  on  tlie  same  subject  by  botli  governments,  the  claim  of  the  United  States,  as 
the   supreme  authority,  must   be   preferred.^ 

(ccc)  Foreign  and  Interstate  Commerce. — Under  the  constitution  the  con- 
trolHng  and  supreme  power  over  foreign  and  interstate  commerce  is  conferred 
upon  congress.5  This  does  not  imply,  however,  that  the  jurisdiction  of  congress 
is  in  every  instance  exclusive  of  that  of  the  states.  Where  the  subject  matter 
is  of  a  purely  national  character  or  one  that  requires  a  uniform  rule,  or  where 
the  state  legislation  is  in  its  essence  and  of  necessity  a  regulation  of  interstate 
commerce,  and  therefore  of  national  importance  the  power  of  congress  is  ex- 
clusive, and  any  regulation  imposed  by  a  state  is  an  encroachment  upon  the 
exclusive  power  of  congress  over  the  subject  and  is  therefore  void,  even  thouo-h 
congress  may  never  have  legislated  upon  the  subject.  On  the  other  hand,  the*re 
are  many  matters  of  local  or  minor  importance  which  may  well  vary  with  the 
varying  circumstances  of  different  localities,  and  concerning  which  the  states 
may  prescribe  the  rules  to  be  observed  until  congress  shall  supersede  them.^ 


4.  Claims  of  the  United  States  preferred 
in  case  of  conflict. — Lane  County  ?'.  Ore- 
gon, 7  Wall.  71,  19  L.  Ed.  101;  Pollock  v. 
Farmers'  Loan  &  -Trust  Co.,  157  U.  S. 
429,   561.   39    L.    Ed.    759. 

5.  Foreign  and  interstate  commerce. — 
Respublica  r.  Cobbett,  3  Dall.  467,  473.  1 
L.  Ed.  683;  Gibbons  v.  Ogden,  9  Wheat. 
1,  6  L.  Ed.  23;  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678;  License  Cases, 
5  How.  504,  579,  12  L.  Ed.  256;  Passenger 
Cases.  7  How.  283,  400.  411,  450,  12  L. 
Ed.  702;  Cooley  v.  Board  of  Wardens,  12 
How.  229,  13  L.  Ed.  996;  Crandall  v.  Ne- 
vada, 6  Wall.  35,  18  L.  Ed.  745;  Ex  parte 
McNiel,  13  Wall.  236,  240,  20  L.  Ed.  624; 
Ex  parte  Siebold,  100  U.  S.  371,  385.  25 
L.  Ed.  717;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691.  700,  27  L.  Ed.  584; 
Covington,  etc..  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  Ed.  962.  See,  also, 
the  title  INTERSTATE  AND  FOREIGN 
COMMERCE. 

6.  Same;  jurisdiction  exclusive  or  con- 
current when.-^Gibbons  v.  Ogden.  9 
Wheat.  1,  6  L.  Ed.  23;  Brown  v.  Maryland, 
12  Wheat.  419,  6  L.  Ed.  678;  Wilson  v. 
Black-Bird  Creek  Marsh  Co.,  2  Pet.  245. 
7  L.  Ed.  412;  License  Cases,  5  How.  504, 
579,  608,  624,  12  L.  Ed.  256;  Cooley  v. 
Board  of  Wardens,  12  How.  229,  319,  13 
L.  Ed.  996;  The  Brig  James  Gray  v.  The 
Ship  John  Eraser,  21  How.  184,  16  L.  Ed. 
106;   Steamship  Co.  v.  Joliffe,  2  Wall.  450, 

17  L.  Ed.  805;  Van  Allen  v.  The  Asses- 
sors, 3  Wall.  573,  585,  18  L.  Ed.  229;  Gil- 
man  V.  Phihndelphia,  3  Wall.  713,  18  L. 
Ed.    96;    Crandall   v.    Nevada,    6    Wall.    35. 

18  L.  Ed.  745;  Ex  parte  McNiel,  13  Wall. 
236,  240,  20  L.  Ed.  624;  State  Freight  Tax. 
15  Wall.  232,  21  L.  Ed.  146;  Rail- 
road Co.  V.  Fuller,  17  Wall.  560. 
568.  21  L.  Ed.  710;  The  Lotta- 
wanna.  21  Wall.  558,  22  L.  Ed.  654; 
Welton  V.  Missouri.  91  U.  S.  275,  23  L. 
Ed.  347;  Henderson  v.  Mayor,  92  U.  S. 
259.  23  L.  Ed.  543;  Pound  v.  Turck,  95 
U.  S.  459,  462,  24  L.  Ed.  525;  Railroad  Co. 
V.  Husen,  95  U.  S.  465,  24  L.  Ed.  527; 
Hall  V.  De  Cuir.  95  U.  S.  485,  490,  24  L. 
Ed    547-   Ex  parte   Siebold,   100  U.  S.   371. 


25  L.  Ed.  717;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  26  L.  Ed.  238;  Card- 
well  V.  American  Bridge  Co.,  lis  U  S. 
205,  28  L.  Ed.  959;  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  Ed.  257;  Huse  V. 
Glover.  119  U.  S.  543,  30  L.  Ed. 
487;  Walling  v.  Michigan,  116  U. 
S.  446.  29  L.  Ed.  368,  41  L.  Ed.  747; 
Sprague  v.  Thompson,  118  U.  S.  90, 
30  L.  Ed.  115;  Morgan's  Steamship 
Co.  V.  Louisiana  Board  of  Health, 
118  U.  S.  455,  30  L.  Ed  237;  Rob- 
bins  V.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  30  L.  Ed.  694; 
Smith  V.  Alabama,  124  U.  S.  465,  31  L. 
Ed.  508;  Leisy  v.  Hardin.  135  U.  S.  100, 
108,  34  L.  Ed.  128;  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
209,  38  L.  Ed.  962;  Pittsburg,  etc..  Coal 
Co.  V.  Bates,  156  U.  S.  577,  587.  39  L.  Ed. 
538;  New  York,  etc.,  R.  Co.  v.  New  York, 
165  U.  S.  628,  41  L.  Ed.  853;  Lake  Shore, 
etc.,  R.  Co.  7'.  Ohio,  165  U.  S.  365.  366, 
691;  Reid  v.  Colorado.  187  U.  S.  137,  151. 
47  L.  Ed.  108;  Cummings  v.  Chicago,  188 
U.  S.  410,  428,  47  L.  Ed.  525.  See,  also, 
the  titles  BRIDGES,  vol.  3,  p.  516;  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE; NAVIGABLE  WATERS;  PO- 
LICE POWER. 

"The  adjudications  of  this  court  with 
respect  to  the  power  of  the  states  over  the 
general  subject  of  commerce  are  divisible 
into  three  classes.  First,  those  in  which  the 
power  of  the  state  is  exclusive;  second, 
those  in  which  the  states  may  act  in  the 
absence  of  legislation  by  congress;  third, 
those  in  which  the  action  of  congress  is 
exclusive  and  the  states  cannot  interfere 
at  all.  *  *  *  The  first  class,  including  all 
those  wherein  the  states  have  plenary 
power,  and  congress  has  no  right  to  in- 
terfere, concern  the  strictly  internal  com- 
merce of  the  state,  and  while  the  regula- 
tions of  the  state  may  affect  interstate 
commerce  indirectly,  their  bearing  upon 
it  is  so  remote  that  it  cannot  be  termed 
in  any  just  sense  an  interference.  Under 
this  power,  the  states  may  authorize  the 
construction  of  highways,  turnpikes,  rail- 
ways,   and    canals    between    points    in    the 
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Supremacy  in  Case  of  Conflict. — "If  the  power  of  the  state  ancf  that  of 
the  federal  government  come  in  conflict,  the  latter  must  control  and  tlie  former 
yield.  This  necessarily  follows  from  the  position  given  by  the  constitution  to 
legislation  in  pursuance  of  it,  as  the  supreme  law  of  the  land.'"^ 

(ddd)  Pilots  and  Pilotage. — See  the  titles  Interstate  and  Foreign  Com- 
merce; Pilots. 

(eee)  Bridges,  Dams  and  Ferries. — See  the  titles  Bridges,  vol.  3,  p.  516; 
Ferries;  Interstate  and  Foreign  Commerce;  NavigabeE  Waters. 

(fff)  Wharves  and  Wharfage. — See  the  titles  Interstate  and  Foreign  Com- 
merce; Wharves. 

iggg)  Enforcement  of  Federal  Law. — It  has  been  held  that  offenses  exclu- 
sively against  a  state  are  exclusively  cognizable  in  the  state  courts,  and  offenses 
exclusively  against  the  United  States  are  exclusively  cognizable  in  the  federal 
courts.^     But  in  all  cases  in  which  the  state  tribunals  are  not  excluded  by  act 


same  state,  and  regulate  the  tolls  for  the 
use  of  the  same,  Railroad  Co.  v.  Mary- 
land. 21  Wall.  456.  22  L.  Ed.  678;  and  may 
authorize  the  building  of  bridges  over 
rionnavigable  streams.  and  otherwise 
regulate  the  navigation  of  the  strictly  in- 
ternal waters  of  the  state — such  as  do  not, 
by  themselves  or  by  connection  with  other 
waters,  form  a  continuous  highway  over 
which  commerce  is  or  may  be  carried  on 
with  other  states  or  foreign  countries. 
Veazie  v.  Moor.  14  How.  5<58,  14  L.  Ed. 
.54.5;  The  Montello,  11  Wall.  411,  20  L-  Ed. 
191;  S.  C,  20  Wall.  4,30,  22  L.  Ed.  .391. 
This  is  true  notwithstanding  the  fact  that 
the  goods  or  passengers  carried  or  travel- 
ing over  such  highway  between  points  in 
the  same  state  may  ultimately  be  destined 
for  other  states,  and,  to  a  slight  extent, 
the  state  regulations  may  be  said  to  in- 
terfere with  interstate  commerce.  The 
states  may  also  exact  a  bonus,  or  even  a 
portion  of  the  earnings  of  such  corpora- 
tion, as  a  condition  to  the  granting  of  its 
charter.  Society  for  Savings  v.  Coite,  6 
Wall.  594,  18  L.  Ed.  897;  Provident  In- 
stitution V.  Massachusetts,  6  Wall.  611,  18 
L.  Ed.  907;  Hamilton  Co.  v.  Massa- 
chusetts, 6  Wall.  632,  18  L.  Ed.  904;  Rail- 
road Co.  V.  Maryland,  21  Wall.  456, 
22  L.  Ed.  678;  Ashley  v.  Ryan,  153  W. 
S.  436.  38  L,.  Ed.  773.  *  *  *  Within  the 
second  class  of  cases — those  of  what  may 
be  termed  concurrent  jurisdiction — are 
embraced  laws  for  the  regulation  of 
pilots:  Cooley  v.  Board  of  Wardens.  12 
How.  299,  13  L.  Ed.  996;  Steamship  Co. 
V.  Joliffe,  2  Wall.  450,  17  L.  Ed.  805; 
Ex  parte  McNiel  13  Wall.  236,  20  L.  Ed. 
624;   Wilson   v.   McNamee,   102   U.   S.    572, 

26  L.  Ed.  234;  quarantine  and  inspection 
laws  and  the  policing  of  harbors:  Gibbons 
V.  Ogden.  9  Wheat.  1,  203,  6  L.  Ed.  23; 
New  York  v.  Miln,  11  Pet.  102.  9  L.  Ed. 
648;  Turner  v.  Maryland,  107  U.  S.  38,  27 
L.  Ed.  370;  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S. 
455.  30  L.  Ed.  237;  the  improvement  of 
navigable  channels:  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Escanaba   Co.   v.    Chicago,    107   U.   S.    678, 

27  L.   Ed.   442;   Huse  v.  Glover,  119  U.   S. 


543.  30  L.  Ed.  487;  the  regulation  of 
wharfs,  piers,  and  docks:  Cannon  v.  New 
Orleans,  20  Wall.  577,  22  L.  Ed.  417; 
Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24  L. 
Ed.  377;  Packet  Co.  v.  St.  Louis,  100  U. 
S.  423,  25  L  Ed.  688;  Packet  Company  v. 
Catlettsburg,  105  U.  S.  559,  26  L.  Ed.  1169; 
Transportation  Co.  v.  Parkersburg, 
107  U.  S.  691.  27  L.  Ed.  584;  Ouachita 
Packet  Co.  v.  Aiken,  121  U.  S.  444.  30  L- 
Ed.  976;  the  construction  of  dams  and 
bridges  across  the  navigable  waters  of  a 
state;  Wilson  v.  Black-Bird  Creek  Marsh 
Co.,  2  Pet.  245,  7  L.  Ed.  412;  Cardwell  v. 
American  Bridge  Co.,  113  U.  S.  205,  28  L- 
Ed.  959;  Pound  v.  Turck,  95  U.  S.  459,  24 
L.  Ed.  525;  and  the  establishment  of  fer- 
ries: Conway  v.  Taylor,  1  Black,  603,  17 
L.  Ed.  191.  *  *  *  But  wherever  such  laws, 
instead  of  being  of  a  local  nature  and  not 
affecting  interstate  coinmerce,  but  inci- 
dentally, are  national  in  their  character, 
the  nonaction  of  congress  indicates  its 
will  that  such  commerce  shall  be  free  and 
untrammelled,  and  the  case  falls  within 
the  third  class — of  those  laws  wherein  the 
jurisdiction  of  congress'  is  exclusive. 
Brown  v.  Houston,  114  U.  S.  622,  29  L. 
Ed.  257;  Bowman  v.  Chicago,  etc.,  R.  Co., 
125  U.  S.  465,  31  L.  Ed.  700."  Covington, 
etc..  Bridge  Co.  v.  Kentucky.  154  U.  S. 
204,  212.  38  L.  Ed.  962,  quoted  with  ap- 
proval in  Western  Union  Tel.  Co.  v. 
James.  162  U.  S.  6.50,  655,  40  L.  Ed.  1105. 
See,  also,  the  titles,  vol.  3,  p.  516; 
BRIDGES;  INTERSTATE  AND  FOR- 
EIGN COMMERCE;  PILOTS; 
WHARVES,  etc. 

7.  Supremacy  in  case  of  conflict. — ^^^ 
Cummings  v.  Chicago,  188  U.  S.  410,  428,' 
47  L.  Ed.  525.  See,  also,  post.  "Suprem- 
acy in  Case  of  Conflict  between  State  and 
Federal  Powers,"  VI,  D,  3,  c,  (6).  (b). 
(hh). 

8.  Enforcement  of  federal  lavsr. — Petti- 
bone  V.  United  States,  148  U.  S.  197,  209, 
37  L.  Ed.  419;  Grafton  v.  United  States, 
206  U.   S.    333,   354.   51    L-    Ed.    1084. 

Offenses  against  the  constitution  and 
laws  of  the  United  States  are  punishable 
only  under  the  laws  of  the  United  States. 
the    jurisdiction    of   congress    to    prescribe 
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of_  congress,  they  may  take  cognizance,  if  authorized  by  state  law,  of  offense^ 
arising  under  the  constitution  and   laws  of  the  United  States   and  enforce  the 
punishment  prescribed  by  the  act  of  congress.     In  other  words,  the  state  courts 
may  exercise    concurrent   jurisdiction   unless   congress   has    withdrawn    the   case 
from  the  jurisdiction  of  the  state  tribunals. ^ 

Under  the  Judiciary  Act. — "The  judiciary  act  *  *  *  vested  in  the  fed- 
eral courts  exclusive  jurisdiction  of  all  offenses  cognizable  under  the  authority 
of  the  United  States,  except  where  the  laws  of  the  United  States  should  other- 
wise direct."io  The  state  courts,  therefore,  can  exercise  no  jurisdiction  what- 
ever over  such  offenses,  unless  where,  in  particular  cases,  other  laws  of  the 
United  States  have  otherwise  provided  ;  and  wherever  such  provision  is  made, 
the_  claim  of  exclusive  jurisdiction  to  the  particular  cases  is  withdrawn  by  the 
United  States,  and  the  concurrent  jurisdiction  of  the  state  courts  is  eo  instanti 
restored,  not  by  way  of  grant  from  the  national  government,  but  by  the  re- 
moval of  a  disability  before  imposed  upon  the  state  tribunals. ^i 


the  punishment  of  such  oflfenses  being  in 
its  nature  exclusive.  Houston  v.  Moore, 
5  Wheat.   1,  22,  25,  5  L.   Ed.   19. 

"There  can  be  no  criminal  prosecution 
initiated  in  any  state  court  for  that  which 
is  merely  an  offense  against  the  general 
government."  Ableman  v.  Booth,  21  How. 
506,  523,  16  L.  Ed.  169;  Tennessee  v.  Davis, 
100  U.  S.  257,  262.  25  L.  Ed.  648;  Easton 
V.   Iowa,  188  U.  S.  220.  238,  47  L.   Ed.  452. 

"If,  in  a  specified  case,  the  people  have 
thought  proper  to  bestow  certain  powers 
on  congress,  as  the  safest  depositary  of 
them,  and  congress  has  legislated  within 
the  scope  of  them,  the  people  have  reason 
to  complain,  that  the  same  powers  should 
be  exercised  at  the  same  time  by  the  state 
legislatures.  To  subject  them  to  the  oper- 
ation of  two  laws  upon  the  same  sub- 
ject, dictated  by  distinct  wills,  particularly 
in  a  case  inflicting  pains,  and  penalties,  is. 
to  my  apprehension,  something  very  much 
like  oppression,  if  not  worse.  In  short,  I 
am  altogether  incapable  of  comprehend- 
ing how  two  distinct  wills,  can,  at  the 
same  time,  be  exercised  in  relation  to  the 
same  subject,  to  be  effectual  and  at  the 
same  time,  compatible  with  each  other. 
If  they  correspond  in  every  respect,  then 
the  latter  is  idle  and  inoperative;  if  they 
differ,  they  must,  in  the  nature  of  things, 
oppose  each  other,  so  far  as  they  do  dif- 
fer. If  the  one  imposes  a  certain  punish- 
ment, for  a  certain  offense,  the  presump- 
tion is,  that  this  was  deemed  sufficient, 
and,  under  all  circumstances,  the  only 
proper  one.  If  the  other  legislature  im- 
pose a  different  punishment,  in  kind  or 
degree,  I  am  at  loss  to  conceive,  how  they 
can  both  consist  harmoniously  together." 
(Opinion  of  Washington,  J.)  Houston  v. 
Moore,  5  Wheat.  1,  23,  5  L.  Ed.  19. 

A  state  may,  by  special  laws,  declare 
certain  acts  to  be  criminal  offenses  when 
committed  by  ofScers  or  agents  of  its  own 
banks  and  institutions;  but  it  is  without 
lawful  power  to  make  such  special  laws 
applicable  to  banks  organized  and  operat- 
ing under  the  laws   of  the  United  States. 


Easton   V.   Iowa,  188  U.   S.  220,   238    47   L, 
Ed.   452. 

9.  Where  state  courts  not  excluded  by 
statute. — Houston  v.  Moore.  5  Wheat  1, 
25.   5   L.    Ed.    19. 

10.  Under  the  judiciary  act.— Houston 
V.  Moore,  5  Wheat.  1,  27,  5  L.  Ed.  19. 

11.  Same.— Houston  v.  Moore.  5  Wheat. 
1.  28,  5  E.  Ed.  19.  See,  also,  Martin  v. 
Hunter,  1  Wheat.  304,  377,  4  L.   Ed.  97. 

This  will  account  for  the  proviso  in 
the  act  of  the  24th  of  February,  1807,  ch. 
75,  concerning  the  forgery  of  the  notes  of 
the  Bank  of  the  United  States,  "that  noth- 
ing in  that  act  contained  should  be  con- 
strued to  deprive  the  courts  of  the  individ- 
ual states  of  jurisdiction,  under  the  laws 
of  the  several  states,  over  offenses  made 
punishable  by  that  act."  A  similar  pro- 
viso is  to  be  'found  in  the  act  of  the  21st 
of  April,  1806,  ch.  49,  concerning  the  coun- 
terfeiters of  the  current  coin  of  the  United 
States.  *  *  *  The  states  could  not.  there- 
fore, exercise  a  concurrent  jurisdiction  in 
those  cases,  without  coming  into  direct 
collision  with  the  laws  of  congress.  But 
by  these  savings,  congress  did  provide, 
that  the  jurisdiction  of  the  federal  courts, 
in  the  specified  cases,  should  not  be  ex- 
clusive; and  the  concurrent  jurisdiction  of 
the  state  courts  was  instantly  restored,  so 
far  as,  under  state  authority,  it  could  be 
exercised  by  them.  There  are  many  other 
acts  of  congress  which  permit  jurisdiction 
over  the  offenses  therein  described,  to  be 
exercised  by  state  magistrates  and  courts; 
not,  because  such  permission  was  con- 
sidered to  be  necessary,  under  t?ie  con- 
stitution, in  order  to  vest  a  concurrent 
jurisdiction  in  those  tribunals;  but  be- 
cause, without  it,  the  jurisdiction  was  ex- 
clusivelv  vested  in  the  national  courts,  by 
the  judiciary  act,  and  consequently,  could 
not  be  otherwise  exercised  by  the  state 
courts.  Congress  cannot  confer  jurisdic- 
tion upon  any  courts,  but  such  as  exist 
under  the  constitution  and  laws  of  the 
United  States,  although  the  state  courts 
may  exercise  jurisdiction  in  cases  au- 
thorized by  the  laws  of  the  state,  and  net 
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Punishment  of  Offenses  for  Which    Congress    Has    Not    Provided. — 

'While  congress  has  exercised  its  power  over  some  of  the  subjects  submitted 
"by  the  constitution,  and  as  to  some  arising  under  its  laws,  its  omission  to  leg- 
islate concerning  other  subjects,  of  which  the  states  had  a  pre-existing  cog- 
nizance, may  be  considered  as  a  casus  omissus  by  its  laws ;  and  until  it  shall,  by 
some  act,  exercise  its  authority  over  the  subject  by  designating  the  crime,  pre- 
scribing the  punishment,  and  giving  to  the  courts  of  the  United  States  exclusive 
jurisdiction,  the  state  courts  may,  constitutionally,  take  cognizance  of  the  cause, 


prohibited  by  the  excUisive  jurisdiction  of 
the  federal  courts.  Houston  v.  Moore,  5 
Wheat.  1,  27.  5  L.   Ed.  19. 

Section  5328  of  Revised  Statutes  of  the 
United  States,  providing  that  "nothing  in 
this  title  shall  be  held  to  take  away  or  im- 
pair the  jurisdiction  of  the  courts  of  the 
several  states  under  the  laws  thereof,"  is 
to  be  construed  as  an  exception  to  the 
.20th  subdivision  of  §  629  of  the  Revised 
Statutes,  which  provides,  among  other 
things,  that  the  United  States  circuit 
courts  shall  have  exclusive  cognizance  of 
all  crimes  and  oflfenses  cognizable  under 
the  authority  of  the  United  States,  except 
where  it  is  or  may  .be  otherwise  provided 
by  law.  and  as  an  exception  to  §  711  of 
the  Revised  Statutes  which  provides  that 
the  jurisdiction  vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceedings 
thereinafter  mentioned  shall  be  exclusive 
of  the  courts  of  the  several  states.  Sex- 
ton V.  California,  189  U.  S.  319,  324,  47  L. 
Ed.  833. 

Extortion  by  threats  to  accuse  one  of 
violating  federal  statutes. — Accordingly  it 
was  held  that  under  §§  518,  519  of  the 
Criminal  Code  of  California,  providing  for 
the  punishment  of  extortion,  the  courts  of 
that  state  have  concurrent  jurisdiction 
with  the  federal  courts  to  try  a  person  ac- 
cused of  attempting  to  extort  money  from 
another  by  threatening  to  accvise  him  of 
an  offense  against  the  revenue  laws  of  the 
United  States,  notwithstanding  such  at- 
tempted extortion  is  itself  made  a  fed- 
eral ofifense  by  §  5484  of  the  Revised  Stat- 
utes, since  §  5484  is  contained  i>n  the  same 
title  as  §  5328,  and  therefore  offenses  com- 
mitted under  §  5484  come  within  the  ex- 
ception created  by  §  5328.  Sexton  v. 
California,  189  U.  S.  319,  324,  47  L.  Ed. 
833. 

Military  offenses. — "Military  ofifenses 
are  not  included  in  the  act  of  congress, 
conferrin.g  jurisdiction  upon  the  circuit 
and  district  courts;  no  person  has  ever 
contended  that  such  offenses  are  cogni- 
zable before  the  common-law  courts.  The 
militia  laws  have,  therefore,  provided, 
that  the  offenses  of  disobedience  to  the 
president's  call  upon  the  militia  shall  be 
cognizable  by  a  court  martial  of  the 
United  States;  but  an  exclusive  cogni- 
zance it  not  conferred  upon  that  court,  as 
it  has  been  unon  the  common-law  courts, 
as  to  other  offenses,  by  the  judiciary  act." 
Houston  V.  Moore,  5"'Wbeat.  1,  28,  5  L. 
Ed.   19.     See   the  title   MILITIA. 


In  Houston  v.  Moore,  5  Wheat.  1,  23,  5 
L.  Ed.  19,  it  was  held  that  an  act  of  con- 
gress providing  for  the  punishment  of 
militiamen  whe  refused  t©  serve  when 
called  into  the  active  service  of  the 
United  States  did  not  confer  exclusive  ju- 
risdiction upon  the  court  martial  provided 
for  in  the  act.  and  that  a  law  of  the  state 
of  Pennsylvania  authorizing  a  state  tribu- 
nal to  try  o-ffenders  guilty  of  infractions 
of  the  national  law  was  not  repugnant  to 
the   constitution   of   the   United    States. 

It  was  further  held,  however,  that  in 
so  far  as  congress  had  prescribed  the  pun- 
ishment to  be  awarded,  the  power  of  the 
states  to  prescribe  additional  punishment 
was  excluded;  that  the  state  tribunal 
could  only  enforce  the  law  of  congress. 
Houston  V.  Moore,  5  Wheat.  1,  22,  23,  5 
L.   Ed.   19.  _ 

Return  of  fugitive  slaves. — It  was  held  in 
the  majority  opinion  in  the  case  of  Prigg 
V.  Pennsylvania,  16  Pet.  539,  617,  10  L.  Ed. 
1060.  that  it  was  the  exclusive  province 
and  duty  of  congress  to  legislate  in  aid  of 
the  constitutional  provision  relating  to 
fugitive  slaves,  in  so  far  as  that  provision 
was  not  self-executing,  and  that  the  states 
had  no  right  to  legislate  in  aid  of  that 
provision. 

Speaking  of  the  exclusive  power  of  con- 
gress to  legislate  in  aid  of  the  provisions 
relating  to  the  return  of  fugitive  slaves, 
Mr.  Justice  Storv,  delivering  the  ma- 
jority opinion  in  the  case  of  Prigg  v. 
Pennsylvania.  16  Pet.  539,  617,  618,  10  L. 
Ed.  1060,  says:  "If  this  be  so,  then  it 
would  seem,  upon  just  principles  of  con- 
struction, that  the  legislation  of  congress, 
if  constitutional,  must  supersede  all  state 
legislation  upon  the  same  subject;  and  by 
necessary  implication  prohibit  it.  For,  if 
congress  have  a  constitutional  power  to 
regulate  a  particular  subject,  and  they  do 
actually  reeulate  it  in  a  given  manner,  and 
in  a  certain  form,  it  cannot  be,  that  the 
state  legislatures  have  a  right  to  interfere, 
and,  as  it  were,  by  way  of  complement  to 
the  legislation  of  congress,  to  prescribe 
additional  regulations,  and  what  they  may 
deerri  auxiliary  provisions  of  the  same 
purpose.  In  such  a  case,  the  legislation 
of  congress,  in  what  it  does  prescribe, 
manifestly  indicates,  that  it  does  not  in- 
tend that  there  shall  be  any  further  legis- 
lation to  act  upon  the  si'bject  matter.  Its 
silence  as  to  what  it  does  not  do,  is  as 
expressive  of  what  its  intention  is,_  as  the 
direct   provisions   made   by   it.    This    doc- 
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and  punish  the  offense,  by  the  laws  of  the  state.  Therefore,  the  eleventh  sec- 
tion of  the  judiciary  act,  which  gives  to  the  circuit  court  exclusive  cognizance  of 
all  crimes  and  offenses  cognizable  under  the  authority  of  the  United  States, 
may  be  reasonably  supposed  not  to  have  contemplated  a  case  which  by  no  act 
of  congress  is  designated  as  a  crime,  and  for  which  it  has  appointed  no  punish- 
ment.i2  "To  say  that  the  constitution  of  the  United  States  operated  any  abridg- 
ment of  the  jurisdiction  of  the  state  courts,  as  to  crimes  generally,  of  forgery, 
perjury,  larceny,  merely  because  they  related  to  the  interest  or  concerns  of  tlie' 
United  States,  or  their  officers,  acting  under  their  laws,  before  they  themselves 
by  their  own  acts,  shall  have  provided  for  the  punishment  of  such  crimes,  and 
taken  order  as  to  the  jurisdiction  of  them,  would,  lead  to  this  consequence,'  that 
for  a  time,  consistent  with  such  doctrine,  some  crimes  would,  by  law,  be  subject 


trine  was  fully  recognized  by  this  court, 
in  the  case  of  Houston  v.  Moore,  5  Wheat. 
1,  21,  5  L.  Ed.  19,  where  it  was  expressly 
held,  that  where  congress  have  exercised 
a  power  over  a  particular  subject  given 
them  by  the  constitution,  it  is  not  compe- 
tent for  state  legislation  to  add  to  the  pro- 
visions of  congress  upon  that  subject;  for 
that  the  will  of  congress  upon  the  whole 
subject  is  as  clearly  established  by  what 
it  has  not  declared,  as  by  what  it  has  ex- 
pressed." 

In  Moore  v.  Illinois,  14  How.  13,  14  L. 
Ed.  306,  it  was  held  that  under  its  general 
and  admitted  power  to  define  and  pun- 
ish offenses  against  its  own  peace  and 
policy,  a  state  might  repel  from  its  bor- 
ders an  unacceptable  population,  whether 
paupers  or  criminals,  or  fugitive  or  liber- 
ated slaves;  and  that  a  state  law  which 
provided  for  the  punishment  of  any  citi- 
zen who  harbored,  secreted  or  in  any  way 
assisted  any  fugitive  slave  was  constitu- 
tional and  valid  notwithstanding  that,  in- 
cidentally, it  tended  to  benefit  the  owners 
of  such  fugitives  and  to  further  the  en- 
forcement of  the  federal  law  and  policy 
with   reference   to   fugitive   slaves. 

The  point  decided  in  Prigg  v.  Pennsyl- 
vania, 16  Pet.  539,  10  L.  Ed.  1060.  was  that 
any  state  law  or  regulation  which  tended 
to  interrupt,  impede,  limit,  or  embarrass, 
delay  or  postpone  the  right  of  the  owner 
to  the  immediate  possession  of  his  fugi- 
tive slave  and  the  immediate  command 
of  his  services  was  void.  (See  jMoore  v. 
Illinois,  14  How.  13,  14  L.  Ed.  306.) 
It  was  not  decided  that  state  legis- 
lation in  aid  of  the  claimant,  and 
which  did  not  directly  nor  indi- 
rectly delay,  impede,  or  frustrate  the 
master  in  the  exercise  of  his  right  under 
the  constitution,  or  in  the  pursuit  of  his 
remedy  given  by  the  act  of  congress,  was 
void.  (See  Moore  v.  Illinois,  14  How.  13, 
14  L.  Ed.  306.)  See,  also,  ante,  "To  Exe- 
cute Its  Own  Laws  and  Exercise  Juris- 
diction over  All  Persons  and  Places." 
VI,  D,  2,  c,  (4). 

Perjury  committed  by  witness  testify- 
ing in  federal  court  or  in  contest  growing 
out  of  federal  election. — It  is  essential  to 
the  impartial  and  efficient  administration 
of  justice  in  the  tribunals  of  the  nation 
that   witnesses    should   be    able    to   testify 


freely  before  them,  unrestrained  by  legis- 
lation of  the  state  and  without  liability  to 
prosecution  and  punishment  in  the  courts 
of  the  state  upon  a  charge  of  perjury  un- 
der the  state  law,  preferred  by  a  disap- 
pointed suitor  or  contestant,  or  instituted 
by  local  passion  or  prejudice.  Therefore 
a  witness  testifying  in  a  cause  pending  in 
a  federal  court,  or  in  a  contest  growing 
out  af  a  federal  election,  whether  he  testi- 
fies in  the  presence  of  the  tribunal  con- 
stituted to  try  the  cause  or  contest,  or 
before  any  magistrate  or  officer,  either  of 
the  nation  or  state,  designated  by  act  of 
congress  for  the  purpose,  is  accountable 
for  the  truth  of  his  testimony  to  the 
United  States  alone;  and  perjury  com- 
mitted by  him  while  so  testifying  cannot 
be  punished  in  the  state  tribunals  under 
the  state  law  defining  perjury  and  pre- 
scribing the  punishment  therefor.  In  re 
Loney,  134  U.  S.  372,  375,  33  L.  Ed.  949; 
United  States  v.  Bailey,  9  Pet.  238.  9  L. 
Ed.   113. 

Testimony  taken  with  the  single  object 
of  being  returned  to  and  considered  by 
the  house  of  representatives  of  the  United 
States  exercising  the  judicial  power, 
vested  in  it  by  the  constitution,  of  judg- 
ing of  the  elections  of  its  members,  and 
taken  before  an  officer  designated  by  con- 
gress as  competent  for  this  purpose  and 
deriving  his  authority  to  do  this  from  no 
other  source,  stands  upon  the  same 
ground  as  testimony  taken  before  any 
judge  or  officer  of  the  United  States,  and 
perjury  in  giving  such  testimony  is  pun- 
ishable in  the  courts  of  the  United  States, 
and  the  state  courts  are  without  jurisdic- 
tion. In  re  Loney,  134  U.  S.  372,  33  L. 
Ed.  949;  United  States  v.  Bailey,  9  Pet. 
238.  9  L.   Ed.   113. 

Forgery  and  counterfeiting. — A  case  of 
counterfeiting  money  of  the  United  States 
is  excepted  by  statute  from  the  law  giv- 
ing exclusive  jurisdiction  to  the  United 
States  courts  of  offenses  against  the  laws 
of  the  United  States.  Fox  v.  Ohio.  5  How. 
410,  12  L.  Ed.  213.  See,  also,  Houston  v. 
Moore.  5  Wheat.  1,  5  L.  Ed.  19;  Sexton 
V.  California,  189  U.  S.  319.  322,  47  L.  Ed. 
833. 

12.  Offenses  for  which  congress  has 
not  provided. — Commonwealth  v.  SchafTer, 
4  Dall.,  appx.  XXV,  xxx,  1   L.  Ed.  926. 
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to  no  prosecution  or  punishment. "^^  The  important  question  is — what  has  been 
the  effect  of  the  constitution  of  the  United  States  (and  the  laws  which  have  been 
enacted  under  it),  to  divest  the  states  of  a  jurisdiction  of  which,  at  the  time 
it  was  made,  it  found  the  states  constitutionally  possessed  ?^-* 

Judgment  in  One  Jurisdiction  as  Barring  a  Prosecution  in  the  Other. 
— If  the  jurisdiction  of  the  state  and  federal  courts  over  an  oft'ense  be  con- 
current, the  sentence  of  either  court,  either  of  conviction  or  acquittal,  may  be 
pleaded  in  bar  of  a  prosecution  before  the  other,  as  much  so  as  the  judgment  of 
a  state  court  in  a  civil  case  of  concurrent  jurisdiction  may  be  pleaded  in  bar 
of  an  action  for  the  same  cause  instituted  in  a  circuit  court  of  the  United 
States. ^^  But  an  acquittal  in  the  state  courts  cannot  be  pleaded  in  bar  to  a 
prosecution  in  the  courts  of  the  United  States  in  any  instances  but  those  in 
which  jurisdiction  is  vested  in  the  state  courts  by  statutory  provisions  of  the 
United  States.  In  contracts,  the  law  is  otherwise.  The  decision  of  any  couri 
of  competent  jurisdiction  is  final,  whatever  be  the  government  that  gives  ex- 
istence to  the  court.  But  crimes  against  a  government  are  only  cognizable  in 
its  own  courts,  or  in  those  which  derive  their  right  of  holding  jurisdiction 
from  the  offended  government. ^^ 

Where  Same  Act  Offends  against  Both  Sovereignties. — The  same  act. 
or  acts,  may,  however,  constitute  an  oft'ense  against  the  laws  of  the  state  as 
well  as  against  those  of  the  United  States,  in  which  event  each  sovereignty  may 
inflict  punishment  for  the  offense  against  its  own  laws.^^ 

'.  (hhh)  Use  of  National  Flag  for  Advertising  Purposes. — In  the  absence  ol 
congressional  enactment  covering  the  subject,  it  is  within  the  competency  of  a 
state  legislature  to  prohibit  the  use  of  the  national  flag  for  advertising  purposes. 
Such  a  statute  is  not  unconstitutional,  either  as  infringing  any  right  protected 
or  secured  by  the  constitution  of  the  United  States,  or  as  relating  to  a  subject 
exclusively  committed   to  the  national  government. ^^ 


13.  Same. — Commonwealth  v.  Schaflfer, 
4   Dall.,  appx.  xxv,  xxx.  1   L.   Ed.  926. 

14.  Same. — Commonwealth  v.  Schaffer, 
4   Dall.,   appx.  xxv,  xxx,  1   L.    Ed.   926. 

Forgery  of  power  of  attorney. — The  ju- 
risdiction of  the  state  courts  extends  to 
the  case  of  a  forgery  of  powers  of  at- 
torney, to  receive  warrants  for  lands 
granted  by  acts  of  congress,  for  military 
Services.  Commonwealth  v.  Schaflfer,  4 
Dall..  appx.  xxv,  1   L.   Ed.  926. 

Fraud  in  the  election  of  federal  of- 
ficers.— Congress  has  never  attempted  to 
legislate  upon  the  manner  of  appointing 
or  electing  presidential  electors,  nor  to 
punish  any  fraud  in  voting  for  electors. 
These  matters  have  been  left  to  the  con- 
trol of  the  states,  and  the  state  courts 
have  jurisdiction  to  punish  offenders  under 
state  laws  for  illegal  voting  for  electors 
for  president  and  vice  president  of  the 
United  States.  In  re  Green.  134  U.  S. 
377,    33    L.    Ed.    951. 

"The  question  whether  the  state  has 
concurrent  power  with  the  United  States 
to  punish  fraudulent  voting  for  repre- 
sentatives in  congress  is  not  presented  by 
t&e  record  before  us.  It  may  be  that  it 
has.  Ex  parte  Siebold,  100  U.  S.  371,  25 
L.  Ed.  717.  But  even  if  the  state  has  no 
such  power  in  regard  to  votes  for  repre- 
sentatives in  congress,  it  clearly  has  such 
power  in  regard  to  votes  for  presidential 
electors,  unaflfected  by  anything  in  the 
constitution     and     laws     of     the    United 


States."    In   re   Green,   134  U.   S.   377,   380, 
33   L.   Ed.   951. 

15.  Judgment  in  one  jurisdiction  as 
barring  a  prosecution  in  the  other. — 
Houston  V.  Moore,  5  Wheat.  1,  31,  5  L. 
Ed.  19.  See  the  title  AUTREFOIS.  AC- 
QUIT AND  CONVICT,  vol.  3,  pp.  754, 
758. 

16.  Same. — Houston  v.  ^loore,  5  Wheat. 
1,   35,   5   L.   Ed.   19. 

17.  Where  same  act  offends  against 
both  sovereignties. — Fox  z'.  Ohio.  5  How. 
410,  433,  12  L.  Ed.  213.  Ex  parte  Siebold, 
100  U.  S.  371.  390,  25  L.  Ed.  717;  Cross 
V.  North  Carolina,  132  U.  S.  131,  33  L. 
Ed.  287.  See  the  title  AUTREFOIS. 
ACQUIT  AND  CONVICT,  vol.  2.  p.  754. 

18.  Use  of  national  emblem  for  ad- 
vertising purposes. — Halter  z\  Nebraska. 
205  U.  S.  34.  51  L.  Ed.  699,  alarming  the 
validity  of  the  Nebraska  statute,  1  Cob- 
bey's  Ann.  Stat.  Neb.  1903,  c  139,  §§  2375g- 
2375i. 

"Congress  has  established  no  regulation 
as  to  the  use  of  the  flag,  except  that  in 
the  act,  approved  February  20,  1905,  au- 
thorizing the  registration  of  trademarks 
in  commerce  wnth  foreign  nations  and 
among  the  states,  it  was  provided  that  no 
mark  shall  be  refused  as  a  trademark  on 
account  of  its  nature  'unless  such  mark 
*  *  *  consists  of  or  comprises  the  flag  or 
coat  of  arms  or  other  insignia  of  the 
United  States,  or  anj-  similation  thereof 
or  of  any  state  or  municipality  or  of  any 
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(6)  Each  Government  Supreme  zvithin  the  Scope  af  Its  Authority— (a.)  Gen- 
erally.—The  general  government  and  the  states,  although  existing  and  exercis- 
ing their  powers  within  the  same  territorial  limits,  are  separate  and  distinct 
sovereignties,  acting  separately  and  independently  of  each  other  within  their 
respective  sph-res.  Each  is  sovereign  with  respect  to  the  objects  committed 
to  it,  and  neither  sovereign  with  respect  to  the  objects  committed  to  the  other. i^ 


foreign  nation.'  33  Stat.  724,  §  5."  Haher 
V.  Nebraska,  205  U.  S.  34.  39,  51  L.  Ed. 
699. 

19.  Each  government  supreme  within 
the  scope  of  its  authority. — RespubHca  v. 
Cobbett  (Sup.  Ct.  Rep.),  3  Dall.  467.  473, 
1  L.  Ed.  683;  McCulloch  v.  Maryland,  4 
Wheat.  316,  4  L.  Ed.  579;  Worcester  v. 
Georgia,  6  Pet.  515,  571,  8  L.  Ed.  483; 
License  cases  (opinion  of  McLean,  J.),  5 
How.  504.  588,  12  L.  Ed.  256;  Ableman  v. 
Booth.  21  How.  506,  16  L.  Ed.  169;  Lane 
County  7'.  Oregon,  7  Wall.  71,  76,  19  L. 
Ed.  101;  Texas  v.  White,  7  Wall.  700,  725, 
19  L.  Ed.  227;  Collector  v.  Day,  11  Wall. 
113,  124,  20  L.  Ed.  122;  Tarble's  Case.  13 
Wall.  397.  20  L.  Ed.  597;  White  v.  Hart. 
13  Wall.  646,  650,  20  L.  Ed.  685;  United 
States  V.  Railroad  Co.,  17  Wall.  322,  21 
L.  Ed.  597;  United  States  v.  Cruikshank, 
92  U.  S.  542.  549,  23  L.  Ed.  588;  Claflin 
V.  Houseman.  93  U.  S.  130,  136,  23  L.  Ed. 
833;  Van  Brocklin  v.  Tennessee,  117  U.  S. 
151,  178.  29  L.  Ed.  84,-);  Smith  ?-.  .\labama, 
124  U.  S.  465,  476,  31  L.  Ed.  508;  Plumley 
V.  Massachusetts,  155  U.  S.  461,  472,  39 
L.  Ed.  223;  Pollock  v.  Farmers'  Loan  & 
Trust  Co..  157  U.  S.  429,  584.  39  L.  Ed. 
759;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  348,  48  L.  Ed.  679; 
In  re  HeflF,  197  U.  S.  488,  505,  49  L.  Ed. 
848;  South  Carolina  v.  United  States,  199 
U.   S.   437.   448,   50  L.   Ed.  261. 

Within  the  limits  of  the  powers  granted 
to  the  federal  government,  it  is  supreme. 
Within  the  sphere  allotted  to  them  the 
co-ordinate  branches  of  the  general  gov- 
ernment revolve,  unobstructed  by  any  legit- 
imate exercise  of  power  by  the  state  gov- 
ernments. The  powers  expressly  given 
to  the  federal  government  are  limitations 
upon  the  state  authority.  But  with  the 
exception  of  these  limitations  the  states 
are  supreme;  and  their  sovereignty  can 
be  no  more  invaded  by  the  action  of  the 
general  government,  than  the  action  of 
the  state  governments  can  arrest  or  ob- 
struct the  course  of  the  national  power. 
(Opinion  of  McLean,  J.)  Worchester  v. 
Georsria,    6    Pet.    515,    570.   8    L.    Ed.    483. 

Although  the  state  of  Wiscon'^in  is 
sovereign  within  its  territorial  limits  to 
a  certain  extent,  yet  that  sovereignty^  is 
limited  and  restricted  by  the  constitution 
of  the  United  States.  And  the  powers  of 
the  general  government  and  of  the  state, 
although  both  exist  and  are  exercised 
within  the  same  territorial  limits,  are  yet 
separate  and  distinct  sovereigns  acting 
separately  and  independently  of  each  other 
within  their  respective  spheres.  Ableman 
V.  Booth,  21  How.  506,  516,  16  L.   Ed.   169. 


"The  government  of  the  nation  and  the 
government  of  the  states  are  each  alike 
absolute  and  independent  of  each  other  in 
their  respective  spheres  of  action;  but  the 
former  is  as  much  a  part  of  the  govern- 
ment of  the  people  of  each  state,  and  as 
rnuch  entitled  to  their  allegiance  and  obe- 
dience as  their  own  local  state  govern- 
ments— 'the  constitution  of  the  United 
States  and  the  laws  'made  in  pursuance 
thereof.'  being  in  all  cases  where  they  ap- 
ply, the  supreme  law  of  the  land."  White 
V.  Hart,  13  Wall.  646,  650,  20  L.  Ed.  685; 
Worcester  z'.  Georgia,  6  Pet.  515,  571  8 
L.  Ed.  483;  RespubHca  v.  Cobbett.  (Sup. 
N.  Pa.)   3  nail.  467,  473,  1  L.  Ed.  683. 

The  federal  government  supreme  within 
the  sphere  of  its  authority. — While  the 
powers  of  the  federal  government  are 
limited  in  number,  they  are  not  limited  in 
degree.  Within  the  scope  of  its  powers, 
as  enumerated  and  defined  by  the  consti- 
tution, it  is  supreme  and  above  the  states; 
but  beyond,  it  has  no  existence.  Chisholm 
7'.  Georgia,  2  Dall.  419,  463,  1  L.  Ed.  440; 
McCulloch  V.  Maryland,  4  Wheat.  316,  4 
L.  Ed.  579;  Cohens  v.  Virginia.  6  Wheat. 
264,  381,  5  L.  Ed.  257;  Gibbons  7'.  Ogden, 
9  Wheat.  1.  189,  196,  6  L.  Ed.  23;  Brown 
V.  Maryland,  12  Wheat.  419,  446,  6  L.  Ed. 
678;  Worcester  v.  Georgia,  6  Pet.  515,  570,  8 
L.  Ed.  483;  Dobbins  v.  Commissioners. 
16  Pet.  435,  10  L.  Ed.  1022;  License  Cases 
(opinion  of  McLean,  J.),  5  How.  504,588, 
12  L.  Ed.  256;  Scott  v.  Sandford,  19  How. 
393,  448,  15  L.  Ed.  691;  United  States  v. 
Booth,  18  How.  476,  15  L.  Ed.  464;  Able- 
man  7-.  Booth.  21  How.  506,  16  L.  Ed.  169; 
New  York  v.  Commissioners  of  Texas.  2 
Black  620,  632,  17  L.  Ed.  451;  Gilman  v. 
Philadelphia,  3  Wall.  713,  18  L.  Ed.  96; 
Mayor  7\  Cooper,  6  Wall.  247,  253,  18  L. 
Ed.  851;  Lane  County  v.  Oregon,  7  Wall. 
71,  76,  19  L.  Ed.  101;  Collector  v.  Day.  11 
Wall.  113,  124,  20  L.  Ed.  122;  Legal  Ten- 
der Cases.  12  Wall.  457,  545,  20  L.  Ed. 
287;  Tarblis'  Case,  13  Wall.  397,  20  L.  Ed. 
507;  United  States  v.  Railroad  Co.,  17 
Wall.  322,  21  L.  Ed.  597;  United  States  v. 
Cruikshank,  92  U.  S.  542,  550,  23  L.  Ed. 
588;  Claflin  v.  Houseman,  93  U.  S.  130, 
116,  23  L.  Ed.  833;  Tennessee  v.  Davis, 
100  U.  S.  257.  25  L.  Ed.  648;  Transporta- 
tion Co.  V.  Parkersburg,  107  U.  S.  691,  700, 
27  L.  Ed.  584;  Legal  Tender  Case,  110  U. 
S.  421,  438,  28  L.  Ed.  204;  Robb  v.  Con- 
nolly. Ill  U.  S.  624,  631,  28  L.  Ed.  542; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  151, 
178.  29  L.  Ed.  845;  Logan  v.  United 
States.  144  U.  S.  263,  283,  36  L.  Ed.  429; 
Interstate  Commerce  Commission  v. 
Brimson,   154   U.    S.   447,   38   L.    Ed.    1047; 
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(b)  Neither  Government  to  Intrude  upon  the  Jtmsdiction,  Interfere  zmth 
the  Operation,  nor  Burden  the  Instrumentalities  of  the  Other — (aa)  Generally. 
— Within  the  Hmits  of  each  state,  the  state  and  federal  governments  operate, 
with  one  exception,  as  distinctly  and  independently  of  each  other  as  they  would 
if  their  authority  embraced  distinct  territories.  Each  has  its  separate  depart- 
ments; each  has  its  tribunals  for  their  enforcement.  Neither  government  can 
intrude  within  the  jurisdiction  of  the  other,  nor  authorize  any  interference 
with,  nor  in  any  manner  hamper  the  operations  of  the  other,  nor  burden  the 
instrumentalities  or  agencies  employed  by  the  other  for  the  purpose  of  ac- 
complishing the  objects  of  government  and  carrying  its  powers  into  execution. 
Such  are  the  checks  and  balances  in  our  complicated  system  of  state  and 
national  polity.^*^ 


Pollock  V.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  429,  560,  39  L.  Ed.  759;  In  re 
Quarles  &  Butler.  158  U.  S.  532,  535,  39 
L.  Ed.  1080;  Downes  v.  Bidwell.  182  U. 
S.  244,  45  L.  Ed.  1088;  Lottery  Case,  188 
U.  S.  321,  348,  47  L.  Ed.  492;  South  Caro- 
lina V.  United  States,  199  U.  S.  437,  448, 
50  L.  Ed.  261. 

"The  sovereignty  of  congress,  though 
limited  to  specified  objects,  is  plenary  as 
to  those  objects."  Lottery  Case,  188  U. 
S.  321.   347.   47  L.   Ed.  492. 

"A  power  enumerated  and  delegated  by 
the  constitution  to  congress  is  compre- 
hensive and  complete,  without  other  limi- 
tations than  those  found  in  the  constitu- 
tion itself."  South  Carolina  v.  United 
States,  199  U.  S.  437,  448,  50  L.  Ed.  261. 

Whilst  confined  to  its  constitutional 
orbit,  the  government  of  the  United  States 
is  supreme  within  its  lawful  sphere. 
Downes  v.  Bidwell,  182  U.  S.  244,  45  L. 
Ed.  1088. 

The  framers  of  the  constitution  de- 
signed to  make  a  government  not  only  in- 
dependent and  self-sustained,  but  supreme 
in  every  function  within  the  scope  of  its 
authority.  The  judgments  of  the  federal 
supreme  court  have  uniformly  held  that 
it  is  so.  Mayor  v.  Cooper,  6  Wall.  247,  253, 
18   L.   Ed.   851. 

"The  powers  granted  by  the  people  of 
the  states  to  the  general  government,  and 
embodied  in  the  constitution,  are  supreme 
within  their  scope  and  operation,  and 
*  *  *  this  government  may  exercise  these 
powers  in  its  appropriate  departments,  free 
and  unobstructed  by  any  state  legislation 
or  authority.  *  *  *  Within  this  limit  this 
government  is  sovereign  and  independent, 
and  any  interference  by  the  state  govern- 
ments, tending  to  the  interruption  of  the 
full  legitimate  exercise  of  the  powers  thus 
granted,  is  in  conflict  with  that  clause 
which  declares  that  the  constitution  and 
the  laws  of  the  United  States  passed  in 
pursuance  thereof  shall  be  'the  supreme 
law  of  the  land.' "  New  York  v.  Com- 
missioners of  Taxes,  2  Black  620,  623,  17 
L.   Ed.  451. 

The  general  government,  though  limited 
as  to  its  objects,  is  supreme  with  respect 
to  those  objects.  This  principle  is  a  part 
of  the  constitution,  and  if  it  could  be 
doubted  whether  from  its  nature,  it  were 


not  supreme,  in  all  cases  where  it  was 
empowered  to  act,  that  doubt  would  be 
removed  by  the  declaration,  that  the  con- 
stitution and  laws  of  the  United  States 
made  in  pursuance  thereto,  and  all  treaties 
made  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land.  Cohens  v. 
Virginia,  6  Wheat.  264,  381,   5  L.  Ed.  257. 

Within  the  sphere  of  their  authority, 
both  the  legislative  and  judicial  power  of 
the  nation  are  supreme.  Oilman  v.  Phila- 
delphia, 3  Wall.   713,   18  L.  Ed.  96. 

State  governments  supreme  within  the 
sphere  of  their  authority. — Every  state 
has  a  sphere  of  action  where  the  authority 
of  the  national  government  may  not  in- 
trude. Within  that  domain  the  state  is  as 
independent  as  if  the  union  were  not. 
Within  the  limits  of  their  powers  not 
granted,  or,  in  the  language  of  the  tenth 
amendment,  "reserved,"  the  states  are  as 
independent  of  the  general  government  as 
that  government  within  its  sphere  is  in- 
dependent of  the  states.  Worcester  v. 
Georgia  (opinion  of  McLean,  J.),  6  Pet. 
515,  570,  8  L.  Ed.  483;  License  Cases 
(opinion  of  McLean.  J.),  5  How.  504,  588, 
12  L.  Ed.  256;  Dodge  v.  Woolsey,  18  How. 
331,  351.  15  L.  Ed.  401;  Scott  v.  Sandford, 
19  How.  393,  448,  15  L.  Ed.  691;  Lane 
County  V.  Oregon,  7  Wall.  71,  76,  19  L. 
Ed.  101;  Collector  v.  Day,  11  Wall.  113, 
126,  127,  20  L.  Ed.  122;  United  States  v. 
Railroad  Co.,  17  Wall.  322,  21  L.  Ed.  597; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
685,  24  L.  Ed.  558;  Ex  parte  Siebold,  100 
U.  S.  371,  399.  25  L.  Ed.  717;  Van  Brock- 
lin  V.  Tennessee,  117  U.  S.  151,  178,  29  L. 
Ed.  845;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  584,  39  L.  Ed. 
759;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  348,  48  L.  Ed.  679; 
In  re  Heff,  W7  U.  S.  488.  505,  49  L.  Ed. 
848;  South  Carolina  v.  United  States,  199 
U.'S.  437.  448,  50  L.  Ed.  261. 

20.  Neither  government  to  intrude  upon 
the  jurisdiction  nor  burden  the  instrumen- 
talities of  the  other. — McCulloch  v.  Mary- 
land. 4  Wheat.  316,  4  L.  Ed.  579;  Osborn 
V.  United  States  Bank,  9  Wheat.  738.  6  L. 
Ed.  204;  Weston  v.  Charleston,  2  Pet. 
449,  7  L.  Ed.  481;  Worcester  v.  Georgia,  6 
Pet.  515.  570,  8  L.  Ed.  483;  License  Cases 
(opinion  of  McLean,  J.),  5  How.  504,  588, 
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Exception. — The  exception  consists  in  the  supremacy  conferred  by  the  con- 
stitution upon  the  federal  government  when  a  conflict  arises  through  the  exer- 
cise of  the  constitutional  powers  of  tlie  two  governments. -^ 

Duty  of  Courts  to  Prevent  Encroachment  and  Maintain  Supremacy 
of  Each  Government. — It  is  the  duty  of  all  courts,  pre-eminently  so  of  the 
supreme  court  of  the  United  States,  to  preserve  the  even  balance  of  power 
between  the  state  and  national  governments,  to  restrict  each  to  its  separate 
sphere  of  action,  and  to  protect  each  from  encroachments  and  trespasses  by  the 
other. 22 

(bb)  Bncroachmciit  through  Implied  or  Constmctive  Pozvers,  or  through 
Strained  or  Unusual  Construction. — There  is  nothing  in  the  constitution  which 
authorizes  congress  to  encroach  upon  the  reserved  rights  of  the  states  upon  the 
assumption  that  such  encroachment  is  necessary  and  proper  for  carryino-  into 
execution  its  enumerated  powers.  Likewise,  there  is  no  warrant  to  the  states  in 
that  instrument  to  encroach  upon  the  powers  delegated  to  the  national  o-overn- 
ment  or  prohibited  to  thfe  states  under  color  of  carrying  into  execution  their 
powers  of  police  and  taxation,  or  any  other  of  their  reserved  powers.  Powers  of 
cither  description  are  wholly  unknow»n  to  the  constitution  and  utterly  incompat- 
ible with  its  spirit  and  provisions. ^3     And  in  dealing  with  rights  reserved  to  the 


12  L.  Ed.  256;  Ableman  v.  Booth,  21 
How.  506,  16  L.  Ed.  169;  New  Yorkz'.  Com- 
missioners of  Taxes,  2  Black  620,  632,  17 
L.  Ed.  451;  Bank  Tax  Case,  2  Wall.  200. 
17  L.  Ed.  793;  The  Banks  v.  Mayor,  7 
Wall.  16,  19  L.  Ed.  57;  Texas  v.  White.  7 
Wall.  700,  705,  19  L.  Ed.  227;  Tarble's 
Case,  13  Wall.  397,  406,  20  L.  Ed.  597; 
Claflin  V.  Houseman,  93  U.  S.  130,  137.  23 
L.  Ed.  833;  Farrington  v.  Tennessee,  95 
U.  S.  679,  685.  24  L.  Ed.  558;  Robb  v.  Con- 
nolly, 111  U.  S.  624,  631,  28  L.  Ed.  542; 
Logan  V.  United  States,  144  U.  S.  263,  284, 
36  L.  Ed.  429;  Pollock  v.  Farmers'  Loan 
&  Trust  Co..  157  U.  S.  429,  583,  39  L.  Ed. 
759;  In  re  Heflf,  197  U.  S.  488.  505,  49  L. 
Ed.  848;  Jacobson  v.  Massachusetts,  197 
U.  S.  11.  38,  49  L.  Ed.  643;  Northern 
Securities  Co.  v.  United  States.  193  U.  S. 
197,  348.  48  L.  Ed.  679;  South  Carolina  v. 
United  States,  199  U.  S.  437.  448,  50  L.  Ed. 
261. 

"The  constitution  contemplates  the  in- 
dependent exercise  by  the  nation  and  the 
state,  severally,  of  their  constitutional 
powers."  Pollock  z'.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  583,  39  L.  Ed. 
759. 

"The  two  governments,  national  and 
state,  are  each  to  exercise  their  powers  so 
as  not  to  interfere  with  the  free  and  full 
exercise  by  the  other  of  its  powers.  This 
proposition,  so  far  as  the  nation  is  con- 
cerned, was  affirmed  at  an  early  day  in 
the  great  case  of  M'Culloch  v.  Maryland, 
4  Wheat.  316.  4  L.  Ed.  579,  in  which  it  was 
held  that  the  state  had  no  power  to  pass  a 
law  imposing  a  tax  upon  the  operations  of 
a  national  bank.  The  case  is  familiar  and 
needs  not  to  be  quoted  from.  No  answer 
has  ever  been  made  to  the  argument  of 
Mr.  Chief  Justice  Marshall,  and  the  pro- 
positions there  laid  down  have  become 
fundamental  in  our  constitutional  juris- 
prudence. Osborn  v.  United  States  Bank, 
9   Wheat.    738,    6    L.    Ed.    204;    Weston    v. 


Charleston,  2  Pet.  449,  7  L.  Ed.  481;  New 
York  V.  Commissioners  of  Taxes,  2  Black 
620.  17  L.  Ed.  451;  Bank  Tax  Case,  3 
Wall.  200,  17  L.  Ed.  793;  The  Banks  v. 
The  Mayor,  7  Wall.  16.  19  L.  Ed.  57." 
South  Carolina  v.  United  States,  199  U. 
S.   437,  452,   50   L.    Ed.   261. 

The  federal  government  is  supreme  in 
the  exercise  of  powers  delegated  to  it, 
but  beyond  this  its  acts  are  unconstitu- 
tional and  void.  So  the  acts  of  the  states 
are  void  when  they  do  that  which  is  in- 
hibited to  them,  or  exercise  a  power 
which  they  have  exclusively  delegated  to 
the  federal  government.  (Opinion  of  Mc- 
Lean, J.)  License  Cases,  5  How.  504,  588. 
12  L.   Ed.  256. 

21.  See  post,  "Supremacy  in  Case  of 
Conflict  between  State  and  Federal  Pow- 
ers." VL   D,  3,  c,   (6),   (b),    (hh). 

22.  Duty  of  courts  to  prevent  encroach- 
ments.—Texas  V.  White.  7  Wall.  700,  725, 
1.9  L.  Ed.  227;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  24  L.  Ed.  527;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  476,  31  L.  Ed.  508; 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
472,  39  L.  Ed.  223;  Northern  Securities  Co. 
V.  United  States.  193  U.  S.  197,  348,  48  L. 
Ed.  679;  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  38,  49  L.  Ed.  643;  In  re  Hefif,  197 
U.  S.  488,  505,  49  L.  Ed.  848;  South  Caro- 
lina V.  United  States,  199  U.  S.  437,  448, 
50    L.    Ed.   261. 

"While  this  court  should  guard  with 
firmness  every  right  appertaining  to  life, 
liberty  or  property  as  secured  to  the  in- 
dividual by  the  supreme  law  of  the  land, 
it  is  of  the  last  importance  that  it  should 
not  invade  the  domain  of  local  authority 
except  when  it  is  plainly  necessary  to  do 
so  in  order  to  enforce  that  law."  Jacob- 
son  V.  Massachusetts.  197  U.  S.  11.  38,  49 
L.  Ed.  643. 

23.  Encroachment  through  implied  or 
constructive  powers,  strained  and  unusual 
construction,    etc. — McCulloch     v.     Mary- 
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states,  the  federal  supreme  court  cannot  by  legal  intendments  and  mere  tech- 
nical reasoning  take  away  from  them  any  portion  of  that  power  over  their  own 
internal  police  and  improvement,  which  is  so  necessary  to  their  well  being  and 
prosperity.2^ 

(cc)  State  Eiicroachmciit  upon  Federal  Poiifer  and  Prerogatives — (aaa)  Gen- 
erally.— Neither  the  unlimited  powers  of  a  state  to  tax,  its  large  police  powers, 
nor  any  other  of  its  reserved  powers  can  be  exercised  to  such  an  extent  as  to 
work  a  practical  assumption  of  the  powers  conferred  by  the  constitution  upon 
the  national  government.  The  states  cannot  in  any  manner  retard,  impede,  or 
burden  the  operation  of  the  constitutional  laws  enacted  by  congress  to  carry 
into  effect  the  powers  of  the  national  government. ^^  Whenever  the  statutes  of 
a  state  invade  the  domain  of  legislation,  which,  by  the  constitution,  is  exclu- 
sively confided  to  congress,  they  are  void,  no  matter  under  which  class  of  pow- 
ers they  may  fall,  or  how  closely  allied  they  may  be  to  powers  conceded  to 
belong  to  the  states. ^^ 

(bbb)  State  Interference  ivith  Proceedings  in  Federal  Courts. — Repeated  de- 
cisions of  the  federal  supreme  court  have  determined  that  state  laws,  whether 
general  or  enacted  for  the  particular  case,  cannot  in  any  manner  limit  or  aifect 
the  operation  of  the  process  or  proceedings  in  the  federal  courts.-^     The  state 


land.  4  Wheat.  316,  4  L.  Ed.  579;  Weston 
V.  Charleston,  2  Pet.  449,  7  L.  Ed.  481; 
Railroad  Co.  v.  Peniston,  18  Wall.  5,  34, 
21  L.  Ed.  787;  Railroad  Co.  v.  Husen,  95 
U.  S.  465.  24  L.  Ed.  527;  New  York  v. 
Miln  (opinion  of  Baldwin.  J.),  11  Pet. 
102,    153k,    9    L.    Ed.    648. 

In  our  system  there  are  limitations  upon 
the  powers  of  both  the  state  and  federal 
governments;  where  there  is  a  concurrent 
right  of  legislation  in  the  states  as  in  the 
United  States  both  are  restrained  by  the 
express  prohibition  in  the  constitution; 
the  states  cannot  exercise  their  right  in 
such  case  so  as  to  conflict  with  the  per- 
fect execution  of  another  sovereign  power 
delegated  to  the  United  States.  Dobbins 
V.  Commissioners,  16  Pet.  435,  10  L.  Ed. 
102'}. 

24.  Same. — Charles  River  Bridge  v. 
Warren   Bridge,  11   Pet.  420.  9   L.   Ed.   773. 

"  'The  constitution  unavoidably  deals  in 
general  language'  (1  Wheat.  326) ;  'it 
marks  only  its  great  outlines  and  desig- 
nates its  important  objects'  (4  Wheat. 
407);  but  these  outlines  and  objects  are 
all  enumerated;  none  can  be  added  or 
taken  away;  what  is  so  marked  and 
designated  in  general  terms,  comprehends 
the  subject  matter  in  its  detail.  A  grant  of 
legislative  power  over  any  given  subject, 
comprehends  the  whole  subject;  the.  cor- 
pus, the  body,  and  all  its  constitutent  parts; 
so  does  a  prohibition  to  legislate;  yet  the 
framers  of  the  constitution  could  not  have 
intended  to  leave  it  in  the  power  of  con- 
gress to  so  extend  the  details  of  a  granted 
power,  as  to  embrace  any  part  of  the 
corpus  of  a  reserved  power.  A  power 
reserved  or  excepted  in  general  terms,  as 
internal  police,  is  reserved  as  much  in 
detail  and  in  all  its  ramifications,  as  the 
granted  power  to  regulate  commerce  with 
foreign  nations;  the  parts  or  subdivisions 
of  the  one  cannot  be  carried  into  the  other, 
by  any  assumed  necessity  of  carrying  the 
given    power    in    one    case    into    execution 


which  could  not  be  done  in  the  other." 
(Opinion  of  Baldwin,  J.)  New  York  v. 
Miln,   11    Pet.   102.   153k.   9    L.    Ed.   648. 

25.  State  encroachment  upon  federal 
powers  and  prerogatives. — McCuUoch  v. 
Maryland,  4  Wheat.  316.  4  L.  Ed.  579; 
Brown  v.  Maryland,  12  Wheat.  419,  448, 
449,  6  L.  Ed.  678;  Weston  v.  Charleston, 
2  Pet.  449,  467,  7  L.  Ed.  481;  Dobbins  v. 
Commissioners.  16  Pet.  435,  10  L.  Ed. 
1022;  Crandall  v.  Nevada.  6  Wall.  35,  46, 
18  L.  Ed.  745;  Ward  v.  Maryland,  12  Wall. 
418,  427,  20  L.  Ed.  449;  Railroad  Co.  v. 
Peniston,  18  Wall.  534,  21  L.  Ed.  787; 
Henderson  v.  Mayor,  92  U.  S.  259,  272. 
23  L.  Ed.  543;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  24  L.  Ed.  527;  Transportation 
Co.  V.  Wheeling.  99  U.  S.  273,  25  L.  Ed. 
412. 

26.  Same. — Henderson  v.  Mayor,  92  U. 
S.  259,  272,  23  L.  Ed.  543.  See,  also,  post, 
"Supremacy  in  Case  of  Conflict  between 
State  and  Federal  Powers,"  VI,  D,  3,  c. 
(6),    (b),    (hh). 

"Against  the  national  will  'the  states 
have  no  power,  by  taxation  or  otherwise, 
to  retard,  impede,  bin-then.  or  in  any  man- 
ner control,  the  operation  of  the  constitu- 
tional laws  enacted  by  congress  to  carry 
into  execution  the  powers  vested  in  the 
general  government.'  IMcCulloch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  Ed.  579;  Weston 
V.  Charleston,  2  Pet.  449,  466,  7  L.  Ed. 
481;  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  Ed.  678;  Dobbins  v.  Commissioners, 
16  Pet.  435,  10  L.  Ed.  1022."  Farmers', 
etc.,  Nat.  Bank  v.  Dearing.  91  U.  S.  29.  34, 
23   L.    Ed.    196. 

Since  the  range  of  a  state's  police  power 
comes  very  near  to  the  field  committed  by 
the  constitution  to  congress,  it  is  the  duty 
of  courts  to  guard  vigilantly  against  any 
needless  intrusion.  Railroad  Co.  v.  Husen, 
95   U.   S.   465,   24   L.    Ed.   527. 

27.  State  interference  with  proceedings 
in     federal     courts. — Riggs      v.     Johnson 
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courts  have  no  jurisdiction  to  revise  the  action  of  the  federal  courts  and  cannot 
in  any  case  interfere  with  proceedings  therein.  Within  their  sphere  of  action, 
they  are  as  whohy  independent  of,  and  as  far  beyond  the  reach  of  process  issued 
by  a  state  judge  or  a  state  court,  as  if  the  Hue  of  division  betv/een  the  two 
sovereignties   was   traceable  by  landmarks   and  monuments  visible  to  the  eye.'-^ 

Injunction  from  State  Court. — The  injunction  of  a  state  court  is  inop- 
erative to  control,  or  in  any  manner  to  affect,  the  process  or  proceedings  of  a 
federal   circuit   court. -'-^ 

Property  in  Custody  of  United  States  Marshal. — Based  on  this  con- 
sideration, the  settled  rule  is,  that  the  remedy  of  a  party  whose  property  is 
wrongfully  attached  under  process  issued  from  a  circuit  court,  if  he  wishes  to 
pursue  it  in  a  state  tribunal,  is  trespass,  and  not  replevin,  as  the  sheriff  cannot 
take  the  property  out  of  the  possession  and  custody  of  the  marshal.-'^'^ 

Property  in  Custody  of  Receiver  Appointed  by  Federal  Court. — 
Whether  the  sheriff  is  armed  with  a  writ  from  a  state  court  or  with  a  distress 
warrant  from  a  county  treasurer,  property  in  the  custody  of  a  receiver  appointed 
by  a  federal  court  is  as  much  withdrawn  from  his  reach  as  if  it  were  beyond 
the  territorial  limits  of  the  state.^^ 

PriGoner  in  Custody  of  United  States  Marshal. — Persons  arrested  and 
held  pursuant  to  laws  enacted  by  congress  are  in  the  exclusive  custody  of  the 
United  States,  and  are  not  subject  to  the  judicial  process  or  executive  warrant 
of  any  state.^^  Therefore,  a  state  has  no  more  power  to  authorize  its  judges 
and  courts  to  take  frohi  a  United  States  marshal,  by  habeas  corpus  proceedings, 
a  prisoner  lawfully  in  his  custody  upon  a  charge  of  violating  the  laws  of  the 
United  States,  than  if  such  prisoner  were  lawfully  confined  in  another  state  of 
the  Union  upon  a  charge  of  violating  the  laws  of  such  other  state. ^^ 


County.  6  Wall.  166,  195,  18  L.  Ed.  768; 
Weber  v.  Lee  County,  6  Wall.  210,  18  L. 
Ed.    781. 

28.  Same. — United  States  v.  Peters,  5 
Cranch  115,  3  L.  Ed.  53;  New  York  v. 
Commissioners  of  Taxes,  2  Black  620.  633, 

17  L.  Ed.  451;  Ableman  v.  Booth.  21  How. 
506,  IG  L.  Ed.  169;  Riggs  v.  Johnson  County, 
6  Wall.  166.  196,  18  L.  Ed.  768;  Weber  v. 
Lee  County,  6  Wall.  210,  18  L.  Ed.  781; 
United  States  v.  Council,  6  Wall.  518.  520. 

18  L.  Ed.  918;  Tarble's  Case,  13  Wall. 
397,  399,  405,  20  L.  Ed.  597;  Claflin  v. 
Houseman,  93  U.  S.  130.  137,  23  L.  Ed. 
833;  Covell  v.  Heyman,  111  U.  S.  176,  182, 
28  L.  Ed.  390;  Robb  v.  Connolly,  111  U. 
S.  624,  631.  28  L.  Ed.  542;  In  re  Loney, 
134  U.  S.  372.  375,  33  L.  Ed.  949;  Logan 
V.  United  States,  144  U.  S.  263,  284,  36 
L.  Ed.  429;  In  re  Neagle.  135  U.  S.  1,  64, 
86,  34  L.  Ed.  55;  In  re  Swan,  150  U.  S. 
637,   652.  37   L.   Ed.   1207. 

29.  Same;  injunctions  from  state  courts. 
— Riggs  V.  Johnson  County,  6  Wall.  166, 
196.  18  L.  Ed.  768;  Weber  v.  Lee  County, 
6  Wall.  210,  18  L.  Ed.  781;  United  States 
v.  Council,  6  Wall.  518,  520,  18  L.  Ed.  918. 
See,   also,   the   title   INJUNCTIONS. 

30.  Property  in  custody  of  federal 
courts  or  officers. — Freeman  v.  Howe,  24 
How.  450.  45.-.,  16  L-  Ed.  749;  Buck  v.  Col- 
bath,  3  Wall.  334,  341,  18  L.  Ed.  257; 
Riggs  V.  Johnson  County,  6  Wall.  166,  196, 
18  L.  Ed.  768;  Covell  v.  Heyman,  111  U. 
S.  176,  182,  28  L.  Ed.  390.  See,  also,  the 
title    COURTS. 

31.  Same.— In  re  Tyler.   149  U.  S.   164, 


186,  37  L.  Ed.  689.  See,  also,  In  re  Swan. 
150  U.  S.  637,  652,  37  L.  Ed.  1207.  See, 
also,   the   title   COURTS. 

An  oft^er  of  the  state  constabulary  of 
South  Carolina  had  no  right  to  seize, 
without  permission  of  the  court,  liquors 
in  the  possession  of  a  receiver  appointed 
by  a  federal  circuit  court.  In  re  Swan. 
150  U.   S.  637,  652,  37  L.  Ed.  1207. 

"  'These  courts  do  not  belong  to  the 
same  system,  so  far  as  their  jurisdiction 
is  concurrent;  and  although  they  coexist 
in  the  same  space,  they  are  independent, 
and  have  no  common  superior.  They  ex- 
ercise jurisdiction,  it  is  true,  within  the 
same  territory,  but  not  in  the  same  plane; 
and  when  one  takes  into  its  jurisdiction  a 
specific  thing,  that  res  is  as  much  with- 
drawn from  the  judicial  power  of  the 
other  as  if  it  had  been  carried  physically 
into  a  different  territorial  sovereignty.  To 
attempt  to  seize  it  by  a  foreign  process  is 
futile  and  void.'"  In  re  Tyler.  149  U.  S. 
164,  186,  37  L.  Ed.  689;  Covell  v.  Heyman, 
111    U.    S.    176,    182,    28    L.    Ed.    390. 

32.  Persons  in  custody  of  federal  offi- 
cers.— Ableman  v.  Booth,  21  How.  506, 
16  L.  Ed.  169;  Tarble's  Case,  13  Wall.  397, 
20  L.  Ed.  597;  Robb  v.  Connolly.  Ill  U. 
S.  624,  28  L.  Ed.  542;  Logan  v.  United 
States,   144  U.    S.  263,   284,    36    L.    Ed.    429. 

33.  Same. — Ableman  v.  Booth,  21  How. 
506.  516,  16  L.  Ed.  169;  Tarble's  Case,  13 
Wall.  397,  20  L.  Ed.  597;  Robb  v.  Con- 
nolly. Ill  U.  S.  624,  631.  28  L.  Ed.  542. 
See,  also,  the  title  HABEAS  CORPUS. 

A  state  court  or  judge,  who  is  authorized 
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Perjury  Committed  by  Witness  in  Federal  Court. — It  is  essential  to  the 
impartial  and  efficient  administration  of  justice  in  the  tribunals  of  the  nation 
that  witnesses  should  be  able  to  testify  freely  before  them,  unrestrained  by  state 
legislation  or  the  fear  of  prosecution  in  the  state  courts.  Consequently  a  wit- 
ness called  to  testify  in  a  case  pending  in  a  court  or  other  judicial  tribunal  of 
the  United  States,  whether  he  testifies  in  the  presence  of  that  tribunal,  or  be- 
fore any  magistrate  or  officer,  either  of  the  nation  or  of  the  state,  designated 
by  congress  for  the  purpose,  is  accountable  for  the  truth  of  his  testimony  to  the 
United  States  alone,  and  is  not  liable  to  indictment  and  punishment  in  the 
state  tribunals  under  a  state  law  defining  perjury  and  prescribing  the  punish- 
ment therefor.^^ 

Statute  Annulling  -Tudgment  of  Federal  Court. — A  state  legislature  has 
no  power  to  annul  the  judgment  of  a  federal  court  and  destroy  rights  acquired 
under  it.^^ 

(ccc)  Coercion  of  Federal  Officers  by  States;  Punishment  of  Federal  Offi- 
cers for  Acts  Committed  in  Discharge  of  Duty. — A  state  court  cannot  enter  a 
mandamus  to  an  officer  of  the  United  States,  as,  for  example,  to  the  register  of 
a  land  office.  Whether  such  officer  is  to  be  regarded  as  an  officer  of  the  govern- 
ment, or  as  its  private  agent,  in  either  capacity,  his  conduct  can  only  be  con- 
trolled by  the  power  that  created  him.^s 


by  the  laws  of  the  state  to  issue  the  writ 
of  habeas  corpus,  may  issue  it  in  any  case 
where  the  party  is  imprisoned  within  its 
territorial  limits,  provided  it  does  not  ap- 
pear, when  the  application  is  made,  that 
the  person  imprisoned  is  in  custody  un- 
der the  authority  of  the  United  States. 
The  court  or  judge  has  a  right  to  inquire, 
in  this  mode  of  proceeding,  for  what 
cause  and  by  what  authority  the  prisoner 
is  confined  within  the  territorial  limits  of 
the  state  sovereignty.  And  it  is  the  duty 
of  the  marshal,  or  other  person  having 
the  custody  of  the  prisoner,  to  make 
known  to  the  judge  or  court,  by  a  proper 
return,  the  authority  by  which  he  holds 
him  in  custody.  This  right  to  inquire  by 
process  of  habeas  corpus,  and  the  duty  of 
the  officer  to  make  a  return,  grows  neces- 
sarily, out  of  the  complex  character  of 
our  government,  and  the  existence  of  two 
distinct  and  separate  sovereignties  within 
the  same  territorial  space,  each  of  them  re- 
stricted in  its  powers,  and  each,  within 
its  sphere  of  action  prescribed  by  the  con- 
stitution of  the  United  States,  independent 
of  the  other.  But,  after  the  return  is  made, 
and  the  state  judge  or  court  judicially  ap- 
prized that  the  party  is  in  custody  under 
the  authority  of  the  United  States,  they 
can  proceed  no  further.  They  then  know 
that  the  prisoner  is  within  the  dominion 
and  jnrisdiction  of  another  government, 
and  that  neither  the  writ  of  habeas  cor- 
pus, nor  any  other  process  issued  under 
state  authority  can  pass  over  the  line  of 
division  between  the  two  sovereignties. 
Robb  V.  Connolly,  111  U.  S.  624,  631,  28 
L.  Ed.  542;  Ableman  v.  Booth,  21  How. 
506.  16  h.  Ed.  169;  Tarble's  Case,  13  Wall. 
397,  20  L.  Ed.  597.  See,  also,  the  title 
HABEAS  CORPUS. 

Otherwise    as  to  a  state  extradition  officer 
authorized  to  receive  and  return  fugitive. 


— But  an  agent  of  the  state  in  which  the 
crime  was  committed,  appointed  and  au- 
thorized under  the  laws  of  that  state  to 
go  in-to  another  state  and  receive  and 
bring  back  a  fugitive  from  justice,  is  not 
an  officer  of  the  United  States,  but  of  the 
state  in  which  the  crime  was  committed, 
and  therefore  he  is  not  entitled  to  make 
return  to  a  writ  of  habeas  corpus  from  a 
state  court  that  he  is  an  officer  of  the 
United  States  and  that  he  holds  the  ac- 
cused in  custody  under  and  by  authority 
of  the  constitution  and  laws  of  the  United 
States  and  as  an  officer  thereof.  Robb  v. 
Connolly,  111  U.  S.  624,  634.  28  L.  Ed. 
542. 

34.  Perjury  committed  by  witness  in, 
federal  court. — In  re  Loney,  134  U.  S. 
372.   375,   33    L.    Ed.    949. 

35.  Statute  annulling  judgment  of  fed- 
eral court. — United  States  v.  Peters,  5 
Cranch  115,  3  L.  Ed.  53;  New  York  v. 
Commissioners  of  Taxes,  2  Black  620,  633, 
17  L.  Ed.  451. 

36.  Coercion  of  federal  officers  by  the 
states. — McClung  v.  SilHman.  6  Wheat. 
598,  605,  5  L.   Ed.  340. 

State  authorities  are  without  jurisdic- 
tion to  compel  a  United  States  collector 
of  internal  revenue  to  file  with  his  dep- 
osition in  a  state  court  copies  of  certain 
reports,  made  to  him  by  distillers  of 
liquors,  and  forming  a  part  of  the  records 
and  papers  of  his  office  and  of  the  treas- 
ury department  of  the  United  States  gov- 
ernment, in  violation  of  valid  regulations 
prescribed  by  the  secretary  of  the  treas- 
ury under  authority  of  the  laws  govern- 
ing the  conduct  of  the  business  of  his  de- 
partment and  the  custody,  use,  and  preser- 
vation of  such  records,  papers  and  prop- 
erty. Boske  V.  Comingore,  117  U.  S.  459, 
44  L.  Ed.  846. 
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Punishment  of  Federal  Officers  for  Acts  Committed  in  Discharge  of 
Duty. — See  ante,  "To  Execute  Its  Own  Laws  and  Exercise  Jurisdiction  over 
All  Persons  and  Places,"  VI,  D,  2,  c,   (4). 

(ddd)  Federal  Debtor  Not  Absolved  by  Discharge  under  State  Insolvent 
Lazv. — An  insolvent  debtor  who  has  received  a  certificate  of  discharge  from 
arrest  and  imprisonment,  under  a  state  insolvent  law,  is  not  entitled  to  be  dis- 
charged from  execution  at  the  suit  of  the  United  States.^^ 

(eee)  Power  of  State  to  Restrict  Negotiability  of  United  States  Bonds. — It 
was  formerly  held  that  a  state  owning  United  States  bonds  could  limit  their 
negotiability  by  an  act  of  its  legislature  and  make  such  limitation  binding  upon 
subsequent  purchasers  notwithstanding  the  bonds  were,  upon  their  face,  payable 
to  bearer.38  Subsequent  cases,  however,  have  limited  this  doctrine  in  important 
particulars,^^  and  it  must  be  regarded  as  overruled.'*" 

(fff)  State  Encroachment  through  Exercise  of  Taxing  Power — (aaaa)  Gen- 
erady;  The  Power  to  Tax  the  Pozuer  fa  Destroy. — Undoubtedly  the  states  may 
tax  every  subject  of  value  within  the  sovereignty  of  the  states,  belonging  to  the 
citizens  as  mere  private  property.  Nevertheless,  the  power  is  not  without  its 
limits.  The  power  to  tax,  says  Chief  Justice  Marshall,  involves  the  power  to 
destroy;  the  power  to  destroy  may  defeat  and  render  useless  the  power  to 
create;  and  there  is  a  plain  repugnance  in  conferring  on  one  government  a 
power  to  control  the  constitutional  measures  of  another,  which  other,  with 
respect  to  those  very  measures,  is  declared  to  be  supreme  over  that  which  ex- 
erts the  control. ^^  This  power  of  the  states  does  not,  therefore,  extend  to  the 
instrumentalities  and  agencies  of  the  federal  government,  nor  to  the  constitu- 
tional means  employed  by  congress  to  carry  into  execution  the  powers  conferred 
by  the  federal  constitution.  It  cannot  reach  and  restrain  the  action  of  the 
national  government  within  its  proper  sphere;  it  cannot  reach  the  administra- 
tion of  justice  in  the  courts  of  the  Union,  or  the  collection  of  the  taxes  of  the 
United  States,  or  restrain  the  operation  of  any  law  which  congress  may  con- 
stitutionally pass;  nor  can  the  states,  through  its  exercise,  assume  any  power 
which  has  been  exclusively  conferred  upon  the  national  government  or  pro- 
hibited to  the  states.^ 2 

.'    37.    Federal   debtor   not   discharged  hyl  41.  State    encroachment    through    exer- 

state  insolvent  law. — United  States  v.  Wil-  cise     of     taxing     power. — McCulloch     v. 

son.  8   Wheat.   253,  5  L.   Ed.  610.  Maryland,  4  Wheat.  316,  431,  4  L.  Ed.  579.' 

38.  Power  of  states  to  restrict  nego-  "The  power  to  create  carries  with  it 
liability  of  United  States  bonds. — Texas  the  power  to  preserve.  The  latter  is  a 
V.  White,  7  Wall.   700,  19   L.   Ed.  227.  corollary    from    the    former."       Farmers', 

39.  Same. — Huntington  v.  Texas,  16  etc..  Nat.  Bank  v.  Bearing,  91  U  S  29,  34, 
Wall.   402,   21   L.    Ed.   316;    National    Bank  23  L.  Ed.  196. 

V.    Texas,    20    Wall.    72,    22    L.    Ed.    295;  42.    Same.— McCulloch    v.    Maryland,    4 

Vermilye  z'.  .Adams  Express  Co.,  21  Wall.  Wheat.   316.   431,   4   L.    Ed.   579;    Brown  v. 

138,  22  L.   Ed.  609.  Maryland,  12  Wheat.  419,  448,  449,  6  L.  Ed. 

40.  Same. — Morgan  v.  United  States,  678;  Weston  r.  Charleston,  2  Pet.  449,  7 
113  U.  S.   476,  496,  28   L.   Ed.   1044.  L.  Ed.  481;  Dobbins  z'.  Commissioners.  16 

The  decision  in  reference  to  the  Texas  Pet.  434,  10  L-  Ed.  1022;  Crandall  v.  Ne- 
indemnity  bonds  in  Texas  v.  White,  7  vada,  6  Wall.  35,  46,  18  L.  Ed.  745;  So- 
Wall.  700,  19  L.  Ed.  227,  has  been  ques-  ciety  for  Savings  v.  Coite,  6  Wall.  594,  605, 
tioned  and  limited  in  important  particu-  18  L.  Ed.  897;  Provident  Institution  v. 
lars  in  the  subsequent  cases  involving  the  Massachusetts,  6  Wall.  611,  622.  18  L.  Ed. 
same  questions.  Huntington  v.  Texas,  16  S07;  Hamilton  v.  Massachusetts,  6 
Wall.  402,  21  L.  Ed.  316;  National  Bank  Wall.  632,  639.  18  L.  Ed.  904.;  State  Ton- 
V.  Texas,  20  Wall.  72,  22  L.  Ed.  295;  nage  Tax  Cases,  12  Wall.  204,  212,  20  L. 
Vermilye  v.  Adams  Express  Co.,  21  Wall.  Ed.  370;  Collector  v.  Day,  11  Wall.  113, 
138,  22  L.  Ed.  609.  The  position  there  123.  20  L.  Ed,  122;  Railroad  Co.  v.  Penis- 
taken  that  the  legislature  of  Texas,  while  ton.  18  Wall.  5,  30,  21  L.  Ed.  787;  Ward 
the  state  was  owner  of  the  bonds,  could  -j.  Maryland,  12  Wall.  418,  427,  20  L.  Ed. 
limit  their  negotiability  by  an  act  of  449;  Delaware  Railroad  Tax,  18  Wall.  206, 
legislation,  of  which  all  subsequent  pur-  232,  21  L.  Ed.  888;  Farmers,  etc.,  Nat. 
chasers  were  charged  with  notice,  al-  Bank  v.  Dearing,  91  U.  S.  29,  34,  23  L.  Ed. 
though  the  bonds  on  their  face  were  196;  Farrington  7'.  Tennessee,  95  U.  S.  679, 
payable  to  bearer,  must  be  regarded  as  688.  24  L.  Ed.  558;  Railroad  Co.  v.  Husen, 
overruled  95  U.   S.   465,   24   L.    Ed.   527;   Edwards  v. 
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Limitation  of  Doctrine  Tbat  Power  to  Tax  Is  the  Power  to  Destroy. 

— The  principle  announced  by  Chief  Justice  Marshall  in  ]\IcCulIoch  v.  Alary- 
land,  4  Wheat.  315,  431,  "that  the  power  to  tax  involves  the  power  to  destroy," 
is  pertinent  only  when  there  is  no  power  to  tax  a  particular  subject;  it  has  no 
relation  to  a  case  where  such  right  exists.  In  other  words,  the  power  to  destroy 
which  may  be  the  consequence  of  taxation  is  a  reason  why  the  right  to  tax 
should  be  confined  to  subjects  which  may  be  lawfully  embraced  therein,  even 
though  it  happens  that  in  some  particular  instance  no  great  harm  may  be  caused 
by  the  exercise  of  the  taxing  authority  as  to  a  subject  which  is  beyond  its  scope. 
But  this  reasoning  has  no  application  to  a  lawful  tax,  for  if  it  had  there  would 
be  an  end  to  all  taxation  ;  that  is  to  say,  if  a  lawful  tax  can  be  defeated  because 
the  power  which  is  manifested  by  its  imposition  may  when  further  exercised 
be  destructive,  it  would  follow  that  every  lawful  tax  would  become  unlawful, 
and  therefore  no  taxation  whatever  could  be  levied.  Under  our  constitutional 
system,  both  the  national  and  the  state  governments,  moving  in  their  respective 
orbits,  have  a  common  authority  to  tax  many  and  diverse  objects,  but  this  does 
not  cause  the  exercise  of  its  lawful  attributes  by  one  to  be  a  curtailment  of  the 
powers  of  government  of  the  other,  for  if  it.  did  there  would  practically  be  an 
end  of  the  dual  system  of  government  which  the  constitution  established. •*•'' 

(bbbb)  State  Taxation  of  Foreign  and  Interstate  Commerce. — See  the  title 
Interstate  and  Foreign  Commerce. 

(cccc)  Access  of  Citizens  to  Seat  of  Government;  Transportation  of  Troops 
— The  United  States  has  a  right  to  require  the  service  of  its  citizens  at  the  seat 
of    federal    government    in    all    executive,    legislative   and    judicial    departments; 


Kearzey,  96  U.  S.  595,  602,  24  L.  Ed.  793; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  666,  24  L.  Ed.  1036;  Transportation 
Co.  V.  Wheeling,  99  U.  S.  273,  281,  25  L. 
Ed.  412;  Telegraph  Co.  v.  Texas.  105  U. 
S.  460,  464,  26  L.  Ed.  1067;  Van  Brocklin 
V.  Tennessee,  117  U.  S.  151,  155,  178,  29 
L.  Ed.  845;  Western  Union  Tel.  Co.  v. 
Massachusetts,  125  U.  S.  530,  31  L.  Ed. 
790:  Marye  v.  Baltimore,  etc.,  R.  Co.,  127 
U.  S.  117,  123,  124,  32  L.  Ed.  94;  Leloup  f. 
Mobile,  127  U.  S.  640,  649,  32  L.  Ed.  311; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  IS,  35  L.  Ed.  613;  Cleveland,  etc., 
R.  Co.  V.  Backus,  154  U.  S.  439,  445,  38 
L.  Ed.  1041;  Pollock  v.  Farmers"  Loan 
&  Trust  Co.,  157  U.  S.  429,  585.  39  L.  Ed. 
759;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.  (rehearing),  158  U.  S.  601,  621,  39 
L.  Ed.  1108;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  14,  41  L.  Ed.  49; 
Henderson  Bridge  Co.  v.  Henderson  City, 
173    U.    S.    592,   624.   43    L.    Ed.   823. 

An  agency  created  for  carrying  into  ef- 
fect national  powers  granted  by  the  con- 
stitution is  not,  either  in  its  capital,  fran- 
chises or  operations,  subject  to  the  taxing 
power  of  the  state,  except  as  may  be  per- 
mitted by  the  consent  of  the  government. 
McCulloch  v.  Maryland,  4  Wheat.  316,  4 
L.  Ed.  579;  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  6  L.  Ed.  204;  Owensboro 
Nat.  Bank  v.  Owensboro,  173  U.  S.  664, 
667,  43   L.   Ed.   850. 

"State  tax  laws  cannot  restrain  the  ac- 
tion of  the  national  government,  nor  can 
they  abridge  the  operation  of  any  law 
which  congress  may  constitutionally  pass. 
They  maj^  e.xtend  to  every  object  of  value 
within    the    sovereignty    of   the   state,   but 


they  cannot  reach  the  administration  of. 
justice  in  the  federal  courts,  nor  the  col- 
lection of  the  public  revenue,  nor  inter- 
fere witlj  any  constitutional  regulation 
of  commerce."  Society  for  Savings  v. 
Coite.  6  Wall.   594,  605,   18   L.   Ed.   897. 

The  power  to  tax  is  the  power  to  de- 
stroy.— McCulloch  V.  ]\Iaryland,  4  Wheat. 
316,  431,  4  L.  Ed.  579;  Crandall  v.  Ne- 
vada, 6  Wall.  35,  46,  18  L.  Ed.  745;  Far- 
rington  v.  Tennessee,  95  U.  S.  679.  688.  24 
L.  Ed.  558;  Edwards  v.  Keazey,  96  U.  S. 
595,  602,  24  L.  Ed.  793;  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  666,  24  L.  Ed. 
1036;  Van  Brocklin  v.  Tennessee.  117  U. 
S.  151,  155,  29  L.  Ed.  845;  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  40.  41, 
32  L.  Ed.  150;  Pollock  v.  Farmers'  Loan 
&  Trust  Co.  (rehearing),  158  U.  S.  601, 
621,  39  L.   Ed.   1108. 

43.  Limitation  of  doctrine. — Knowlton 
V.  Moore,  178  U.  S.  41,  60,  44  L.  Ed.  969. 
See,  also.  Lottery  Case,  188  U.  S.  321,  47 
L.  Ed.  492;  Gibbons  v.  Ogden.  9  Wheat. 
1.  6  L.  Ed.  23;  McCray  v.  United  States, 
195  U.  S.  27,  56,  49  L.  Ed.  78. 

Thus  it  was  held  that  although  the  right 
to  regulate  the  succession  of  property  is 
vested  solely  in  the  states,  congress  is  not 
precluded  from  levying  an  inheritance  and 
legacy  tax  upon  the  succession  of  prop- 
erty, since  the  power  of  congress  to  tax 
extends  to  all  property  subject  to  taxa- 
tion. Knowlton  7'.  Moore,  178  U.  S.  41,  58.. 
44  L.  Ed.  969;  Magoun  v.  Illinois  Trust 
&  Savings  Bank.  170  U.  S.  283,  42  L.  Ed. 
1037;  Murdock  v.  Ward,  178  U.  S.  139.  44 
L.  Ed.  1009;  Sherman  v.  United  States,  178 
U.  S.   150.  44  L.    Ed.  1014. 
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and  at  all  the  points  in  the  several  states  where  the  functions  of  government  are 
to  be  performed.^-*  The  citizens  of  the  United  States  have  the  correlative  right 
to  approach  the  great  departments  of  the  government,  the  pcrts  of  entry  through 
which  commerce  is  conducted,  and  the  various  federal  offices  in  the  states.'*^ 
By  virtue  of  its  power  to  make  war  and  to  suppress  insurrection,  the  govern- 
ment also  has  a  right  to  transport  troops  through  all  parts  of  the  Union  by  the 
usual  and  most  expeditious  modes  of  transportation.'*^'  The  taxing  power  being 
in  its  nature  unlimited  over  the  subjects  within  its  control,  would  enable  the 
state  governments  to  destroy  the  above  mentioned  rights  of  the  federal  govern- 
ment and  of  its  citizens  if  the  right  of  transit  through  the  states  by  railroad  and 
other  ordinary  modes  of  travel  were  one  of  the  legitimate  objects  of  state 
taxation.  The  existence  of  such  a  power  in  the  states  is,  therefore,  inconsistent 
with  objects  for  which  the  federal  government  was  established,  and  with  rights 
conferred  by  the  constitution  on  that  government  and  on  the  people.  An  exer- 
cise of  such  a  power  is  accordingly  void.'*''' 

A  special  tax  on  railroad  and  stage  companies  for  every  passenger 
carried  out  of  the  state  by  them  is  a  tax  on  the  passenger  for  the  privilege  of 
passing  through  the  state  by  the  ordinary  modes  of  travel,  and  is  not  a  simple 
tax  on  the  business  of  the  companies.** 

(dcldd)  Taxation  of  Property  Oztnicd  by  Federal  Government. — Whether  the 
property  of  the  United  States  shall  be  taxed  under  the  laws  of  a  state  depends 
upon  the  will  of  its  owner,  the  United  States.  No  state  can  tax  the  property  of 
the  United  States  without  their  consent.'*'^ 

(eeee)  Franchise  Granted  by  Federal  Government. — Franchises  granted  by 
congress  to  a  private  corporation,  as  for  example,  to  construct  and  operate  a 
railroad,  are  not  subject  to  state  taxation,  since  the  power  to  tax  is  the  power 
to  destroy.^" 


44.  Access  of  citizens  to  seat  of  govern- 
ment.—Crandall  V.  Nevada.  6  Wall.  35,  18 
L.  Ed.  745. 

45.  Correlative    right    of    the    citizen. — 

Crandall  v.  Nevada,  6  Wall.  35,  18   L.   Ed. 
745. 

46.  Transportation  of  troops. — Crandall 
V.  Nevada,  6  Wall.  35,  18  L.  Ed.  745. 

47.  Right  inconsistent  with  object  of 
government.^ — Crandall  v.  Nevada,  6  Wall. 
35,  18  L.  Ed.  745. 

48.  Tax  on  passage  through  state. — 
Crandall  v.  Nevada.  6  Wall.  35,  18  L.  Ed. 
745. 

49.  Taxation  of  federal  property  by 
states. — Van  Brocklin  v.  Tennessee,  117 
U.  S.  151.  175,  29  L.  Ed.  845;  Pollock  v. 
Farmers'  Loan  &  Trust  Co..  157  U.  S. 
429.  585,  39  L-  Ed.  759;  United  States  z'. 
Perkins,  163  U.  S.  625,  41  L.  Ed.  287; 
Stearns  v.  Minnesota,  179  U.  S.  223,  243. 
45  L.  Ed.  162;  South  Carolina  v.  United 
States,  199  U.  S.  437,  452.  50  L.  Ed.  261. 

Lands  belonging  to  the  United  States 
within  a  state  are  exempt  from  taxation 
by  the  state.  Stearns  r.  Minnesota,  179 
U.  S.  223,  243,  45  L.  Ed.  162;  Van  Brocklin 
V.  Tennessee,  117  U.  S.  151,  29  L.  Ed.  845. 

"It  is  true  that  in  most  of  the  enabling 
acts  for  the  admis.=  ion  of  new  states  there 
is  express  provision  that  the  property  of 
the  nation  shall  be  free  from  state  taxa- 
tion, but  as  shown  by  Mr.  Justice  Gray, 
delivering  the  opinion  of  the  court  in  Van 

4  U  S  Enc— 13 


Brocklin  v.  Tennessee,  117  U.  S.  151,  29 
L.  Ed.  845.  this  provision  is  merely  de- 
claratory and  unnecessary  to  establish  the 
exemption  of  national  property  from  state 
taxation."  South  Carolina  v.  United 
States,  199  U.  S.  437,  452,  50  L.  Ed.  261. 
See,  generally,  as  to  state  taxation  of  pub- 
lic lands,  the  titles  PUBLIC  LANDS; 
TAXATION. 

Lands  bought  in  by  government  at  tax 
sale. — This  principle  extends  to  the  ex- 
emption from  taxation  of  lands  sold  by 
the  United  States  for  the  purpose  of  en- 
forcing a  direct  tax  and  bought  in  by  the 
federal  government.  No  state  tax  can  be 
levied  upon  such  land  while  it  is  owned 
by  the  government,  nor  can  a  tax  levied 
upon  the  lard  while  it  was  held  by  the 
government  be  enforced  against  a  subse- 
quent purchaser  thereof.  Van  Brockli-n 
V.  Tennessee,  117  U.  S.  151,  29  L.  Ed.  845. 

Inheritance  and  legacy  taxes. — A  state 
law  imposing  an  inheritance  or  legacy  tax 
is  not  unconstitutional  as  applied  to  per- 
sonal property  bequeathed  by  will  to  the 
United  States,  since  the  tax  is  imposed 
upon  the  legacy  before  it  reaches  the 
hands  of  the  legatee.  In  other  words  the 
legacy,  in  such  case,  becomes  the  property 
of  the  United  States  only  after  it  has  suf- 
fered a  diminution  to  the  amount  of  the 
tax.  United  States  v.  Perkins,  163  U.  S. 
625,  41   L.   Ed.  287. 

50.  Taxation  of  franchises  granted  by 
federal  government. — California  v.  Centra] 
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Where  Corporation  Has  Received  Franchise  from  Both  State  and 
Federal  Governments. — Where  a  corporation  which  has  received  a  franchise 
from  the  federal  government  accepts  a  franchise  from  the  state,  the  latter  fran- 
chise is  subject  to  state  taxation,  notwithstanding  the  continued  existence  of  the 
former. 51  So  far  as  the  ability  of  the  company  to  discharge  its  duties  and 
obligations  to  the  general  government  is  concerned,  taxation  of  the  state  fran- 
chise does  not  tend  to  impair  that  ability  any  more  than  taxation  of  the  roadway, 
roadbed,  rails  and  rolling  stock.  If  the  necessary  effect  of  a  tax  on  such  tan- 
gible property  is  not  to  unconstitutionally  hinder  the  efficient  exercise  of  the 
power  to  serve  the  government,  neither  can  it  be  so  in  respect  of  the  state  fran- 
chise.52 

Presumption  as  to  Franchise  Taxed. — Where  the  corporation  includes 
the  franchise  in  its  statement,  if  there  are  two  franchises,  one  of  which  can  be 
assessed  and  the  other  cannot,  the  presumption  is  that  the  franchise  thus  in- 
cluded in  its  return  and  by  the  board  in  its  assessment  is  the  franchise  which  is 
not  exempt  under  the  laws  of  the  United  States,  and  that  the  board  has  acted 
upon  property  within  its  jurisdiction  rather  than  upon  property  which  it  has  no 
power  to  include  in  the  assessment.^^  Whether  the  corporation  operates  its  road 
under  the  franchise  derived  from  the  United  States  or  from  the  state  is  im- 
material.54 

(ffff)  Salary  of  Federal  Official;  Right  or  Title  to  Office. — The  principle 
that  the  state  governments  cannot  lay  a  tax  upon  the  constitutional  means  em- 


Pac.   R.   Co.,  127  U.  S.  1,  40,  41,  32  L.   Ed. 
150. 

Permission  to  construct  bridge  not  a 
franchise. — The  act  of  congress  of  Decem- 
ber 17,  1872,  c.  4,  17  Stat.  398,  entitled  "An 
act  to  authorize  the  construction  of 
bridges  across  the  Ohio  River,  and  to  pre- 
scribe the  dimensions  of  the  same."  which 
provided  that  any  such  bridge  should  be 
recognized  as  a  post  route;  and  the  act 
supplementary  to  that  act  approved  Feb- 
ruary 14,  1883,  c.  44,  22  Stat.  414,  conferred 
no  right  or  franchise  on  the  company  to 
erect  the  bridge  or  to  collect  tolls  for  its 
use.  They  merely  regulated  the  height  of 
bridges  over  that  river  and  the  width  of 
their  spans,  in  order  that  they  might  not 
interfere  with  its  navigation.  Henderson 
Bridge  Co.  v.  Henderson  City,  141  U.  S. 
679,  689.  35  L.  Ed.  900;  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  150,  152.  154, 
41  L.  Ed.  953;  Henderson  Bridge  Co.  v. 
Henderson  City,  173  U.  S.  592,  602,  43  L. 
Ed.  823. 

51.  Corporations  operating  under  both 
state  and  federal  franchise. — Central  ,Pac. 
R.  Co.  V.  California,  162  U.  S.  91,  126.  40 
L  Ed.  903,  followed  in  Southern  Pac.  R. 
Co.  V.  California,  162  U.  S.  167.  40  L.  Ed. 
929. 

52.  Same.— Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91.  126,  40  L.  Ed.  903,  fol- 
lowed in  Southern  Pac.  R.  Co.  v.  Califor- 
nia, 162  U.  S.   167.  40  L.  Ed.  929. 

63.  Presumption  as  to  franchise  taxed. — 
Central  Pac.  R.  Co.  v.  California,  162  U. 
S.  91,  113,  40  L.  Ed.  903.  followed  in 
Southern  Pac.  R.  Co.  v.  California,  162  U. 
S.  167,  40  L.   Ed.  929. 

The  Central  Pacific  Railroad  Company, 
operating  under  franchises   obtained  from 


the  federal  government  and  the  state  of 
California  respectively,  made  return  of  its 
property  for  purposes  of  taxation,  as  re- 
quired by  the  state  law,  including  therein 
its  franchise,  without  designating  whether 
the  franchise  so  returned  for  taxation  was 
the  one  derived  from  the  state  or  the  one 
derived  from  the  federal  government.  The 
board  of  equalization  having  increased  the 
valuation  placed  upon  such  franchise  and 
other  taxable  property  from  the  sum  of 
$12,273,785  to  the  sum  of  $18,000,000,  it 
was  held  that  the  presumption  was  that 
the  franchise  returned  for  taxation  was 
the  one  taxable  by  the  state,  namely,  the 
franchise  derived  from  the  state,  and  that 
the  state  court  did  not  err  in  deciding 
against  the  contention  of  the  company 
that  the  board  of  equalization  had  im- 
posed a  tax  upon  its  franchise  derived 
from  the  federal  government.  Central 
Pac.  R.  Co.  V.  California,  162  U.  S.  91.  128, 
40  L.  Ed.  903,  followed  in  Southern  Pac. 
R.  Co.  V.  California,  162  U.  S.  167,  40  L. 
Ed.  929. 

"If  it  had  intended  to  claim  that  its 
state  and  federal  franchises  were  so 
merged  as  to  render  the  former  not  sub- 
ject to  taxation,  or  that  it  had  no  fran- 
chise subject  to  taxation,  it  was  its  duty_  to 
so  indicate  in  making  the  return.  Nothing 
in  the  law  and  nothing  in  the  blank  form 
could  have  compelled  to  make  a  statement 
contrary  to  the  facts."  Central  Pac.  R. 
Co.  V.  California,  162  U.  S.  91,  114,  40  L. 
Ed  903,  followed  in  Southern  Pac.  R. 
Co.  V.  California,  162  U.  S.  167,  40  L.  Ed. 
929. 

54.  Same. — Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  127,  40  L.  Ed.  903, 
followed  in  Southern  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  167.  40   L.  Ed.  929. 
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ployed  by  the  government  of  the  Union  to  execute  its  constitutional  powers, 
extends  to  exempt  all  federal  officers  from  state  taxation  in  so  far  as  concerns 
their  right  and  title  to  their  respective  officers  and  to  the  salary  or  other  emolu- 
ments attached  thereto.^^ 

{gg^g)  State  Taxation  of  United  States  Bank.—Dnr'mg  the  days  of  the  old 
United  States  Bank,  it  was  held  that  a  state  could  not  tax  a  bank  created  by  the 
United  States  as  a  part  of  the  monetary  system  of  the  country  and  to  aid  in 
the  fiscal  operation  of  the  government ;  and  that  any  attempt  on  the  part  of  the 
officers  or  agents  of  a  state  to  collect  such  a  tax  might  be  restrained  by  aa 
injunction    from   the    federal   circuit   court.^*' 

Taxation    of    Business,    Franchise    or    Privilege    of    Bank, Since  the 

power  to  lend  money  to  individuals  and  to  carry  on  the  general  banking  business- 
in  its  private  as  well  as  its  public  capacity  is  necessary  to  the  life  and  continued 
existence  of  a  bank  created  for  the  purposes  of  aiding  in  the  fiscal  operations  of 
the  government,  such  privilege,  or  such  trade  or  business,  can  no  more  be  taxed 
than  the  bank  itself.  To  tax  its  faculties,  its  trade  and  occupation,  is  to  tax  the 
bank  itself.  To  destroy  or  preserve  the  one,  is  to  destroy  or  preserve  the  other. 
There  is  no  foundation,  therefore,  for  such  a  distinction.^'^  As  to  what  powers 
and  functions  are  necessary  to  enable  a  bank,  created  to  aid  in  the  fiscal  opera- 
tions of  the  government,  to  perform  the  services  for  which  it  was  created,  is  a 
question  proper  for  the  consideration  of  congress. ^^ 

Taxation  of  Branch  Offices. — The  bank  of  the  United  States  had,  con- 
stitutionally, a  right  to  establish  its  branches  or  offices  of  discount  and  deposit 


55.  Salaries  of  federal  officers;  right  and 
title  to  office. — Dobbins  v.  Commissioners. 
16  Pet.  435,  10  L.  Ed.  1022;  National  Bank 
V.  Commonwealth,  9  Wall.  353,  19  L.  Ed. 
701. 

A  captain  of  a  revenue  cutter,  on  the 
Erie  station,  in  Pennsylvania,  was  rated 
and  assessed  for  county  taxes,  as  an  of- 
ficer of  the  United  States,  for  his  office. 
Held,  that  such  officer  was  a  part  of  the 
means  and  agencies  employed  by  the 
United  States  for  the  purpose  of  regulat- 
ing foreign  and  interstate  commerce,  and 
as  such  was  exempted  from  all  state  taxa- 
tion as  to  his  office  and  the  emohiments 
thereof;  that  aside  from  his  exemption 
upon  this  ground,  he  was  exempt  upon 
general  principles  as  to  his  office  and  sal- 
ary as  an  officer  of  the  United  States  gov- 
ernment; that  congress  has  exclusive 
power  to  fix  the  salaries  of  the  officers  of 
the  government,  and  that  no  state  has 
the  power  to  diminish  the  same  by  exact- 
ing any  part  thereof  under  the  power  of 
taxation.  Dobbins  v.  Commissioners,  16 
Pet.   435,    10   L.    Ed.   1022. 

But  while  the  salary  of  a  federal  officer 
is  not  subject  to  state  taxation,  and  while 
he  is  exempt  from  any  personal  service 
which  interferes  with  the  discharge  of  his 
official  duties,  he  is,  nevertheless,  subject 
to  all  the  laws  of  the  state  which  affect 
his  family  or  social  relations,  or  his  prop- 
erty; and  he  is  liable  to  punishment  for 
crime,  though  that  punishment  be  im- 
prisonment or  death.  National  Bank  v. 
Commonwealth,  9  Wall.  353,  362,  19  L. 
Ed.   701. 

56.  State  taxation  of  Bank  of  the  United 
States. — McCuUoch  v.  Maryland,  4  Wheat. 


316,  4  L.  Ed.  579;  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  6  L.  Ed.  .i04. 

The  law  passed  by  the  legislature  of 
Maryland  imposing  a  tax  upon  the  Bank 
of  the  United  States  was  unconstitutional 
and  void.  McCuIloch  v.  Maryland  4 
Wheat.   316,  436,   4  L.   Ed.   579. 

The  whole  opinion  of  the  court  in  the 
case  of  McCulloch  v.  Maryland,  4  Wheat. 
316,  4  L.  Ed.  579.  is  founded  on,  and  .sus- 
tained by,  the  idea  that  the  bank  was  an 
instrument  which  was  necessary  and 
proper  for  carrying  into  effect  the  powers 
vested  in  the  government  of  the  United 
States.  Osborn  v.  United  States  Bank,  9 
Wheat.    738,    860,   6    L.    Ed.    204. 

57.  Taxation  of  business,  franchise  or 
privilege  of  bank. — Osborn  v.  United 
States  Bank,  9  Wheat.  738,  862,  6  L.  Ed. 
204. 

58.  Essential  powers  and  privileges  a 
question  for  congress. — Osborn  v.  Unit-^d 
States  Bank.  9  Wheat.  738,  864,  6  L.  Ed. 
?04. 

As  to  the  right  of  the  states  to  tax  or 
otherwise  control  the  operations  of  a 
bank  created  to  aid  the  fiscal  operations 
of  the  government.  Chief  Justice  Marshall 
says:  "The  question  on  which  this  right 
would  depend  must  always  be,  are  these 
faculties  so  essential  to  the  fiscal  opera- 
tions of  the  government,  as  to  authorize 
congress  to  confer  them?  Let  this  be  ad- 
mitted, and  the  question  does  the  right  to 
preserve  them  exist?  must  always  be  an- 
swered in  the  affirmative."  The  chief 
justice  then  adds  that  this  question  is  one 
proper  for  the  consideration  of  the  na- 
tional legislature.  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  864,  6  L.  Ed.  204. 
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within  any  state;    and  the  state  within  which  any  such  branch  was  established, 
could  not,  without  violating  the  constitution,  tax  such  branch."''^ 

Not  Extend  to  Real  Property  of  Bank  nor  to  Shares  of  Stockholders. 
— This  principle  was  held  not  to  extend  to  a  tax  paid  by  the  real  property  of  the 
Bank  of  the  United  States  in  common  with  the  other  real  property  in  a  partic- 
ular state,  nor  to  a  tax  imposed  on  the  proprietary  interest  which  the  citizens  of 
that  state  might  hold  in  such  institution  in  common  with  other  property  of  the 
same  description   throughout   the   state. *^'^ 

(hhhh)  State  Taxation  of  United  States  Bonds,  Certificates  of  Indebtedness, 
etc. —  (aaaaa)  Generally.— Vnder  the  constitution  congress  is  authorized  to 
borrow  money  on  the  credit  of  the  United  States.  This  power  may  be  exercised 
directly,  or  indirectly  by  issuing  government  obligations  for  debts  or  services. 
In  whatever  manner  it  may  be  exercised  there  is  not  only  a  plain  repugnance  in 
permitting  one  government  to  exercise  a  restraint  over  the  borrowing  powers 
of  the  other,  but  the  very  grant  of  the  power  carries  with  it  on  the  one  hand  the 
implied  authority  to  employ  all  lawful  means  to  carry  such  power  into  execution, 
and  an  implied  prohibition  upon  the  states  from  interfering  by  unfriendly  legis- 
lation of  any  character,  upon  the  other. ^^  It  follows  from  this  that  a  state  tax 
upon  the  bonds  or  obligations  of  the  United  States  for  the  payment  of  money 
is  a  tax  upon  the  exercise  of  the  power  of  congress  to  borrow  money,  a  tax 
which,  if  permitted,  would  be  limited  in  amount  only  by  the  discretion  of  the 
state,  and  might,  therefore,  be  carried  to  an  extent  impairing,  if  not,  destroying 
the  power  to  borrow,  to  the  serious  detriment  of  the  general  government.  As 
stated  by  Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4  Wheat.  316,  431, 
436,  4  L.  Ed.  579,  the  power  to  tax  involves  the  power  to  destroy,  and  the 
states  have  no  power  to  impede,  burden,  or  in  any  manner  control  the  operations 
of  the  federal  government  or  to  obstruct  the  laws  enacted  by  congress  to  carry 
into  execution  the  powers  vested  in  the  general  government.  Any  state  law, 
therefore,  imposing  a  tax  upon  the  bonds  or  other  obligations  of  the  United 
States  to  pay  money,  is  unconstitutional  and  void.^^ 


59.  Taxation  of  branch  offices. — Mc- 
Culloch V.  Maryland,  4  Wheat.  316,  4  L. 
Ed.  579;  Osborn  v.  United  States  Bank,  9 
Wheat.    738,    868.    6    L.    Ed.    204. 

The  act  of  Ohio  of  February- 8.  1819. 
imposinor  a:  tax  of  $50,000  upon  each  of- 
fice of  discount  and  deposit  of  the  United 
States  Bank  located  in  that  state,  was 
repugnant  to  a  law  of  the  United  States 
made  in  pursuance  of  the  federal  consti- 
tution, and  was  therefore  unconstitutional 
and  void.  Osborn  v.  United  States  Bank, 
9   Wheat.    738,    868,    6    L.    Ed.    204. 

60.  Limitations  of  doctrine;  property  of 
bank;  shares  of  stockholders. — McCul- 
loch V.  Maryland,  4  Wheat.  316,  4  L.  Ed. 
579. 

61.  Taxation  of  United  States  bonds  or 
other  obligations,  of  the  United  States. — 
Weston  V.  Charleston,  2  Pet.  449,  7  L.  Ed. 
481;  New  York  v.  The  Commissioners  of 
Taxes.  2  Black  620,  17  L.  Ed.  451;  So- 
ciety for  Savings  v.  Coite,  6  Wall.  594,  18 
L.  Ed.  897;  Provident  Institution  v.  Massa- 
chusetts, 6  Wall.  611,  622,  18  L.  Ed.  907; 
Hamilton  v.  Massachusetts,  6  Wall. 
fi-!?.  639,  18  L.  Ed.  904;  Bank  v.  Mayor,  7 
Wall.  16,  19  L.  Ed.  57;  Bank  v. 
Supervisors,  7  Wall.  26,  19  L.  Ed.  60; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  594, 
598,    33    L.    Ed.    1025. 

62.  Same. — Weston     v.     Charleston,      2 


Pet.  449,  7  L.  Ed.  481;  New  York  v.  The 
Commissioners  of  Taxes,  2  Black  620,  17 
L.  Ed.  451;  Society  for  Savings  v.  Coite,  6 
Wall.  594,  18  L.  Ed.  897;  Pr'^vident  Insti- 
tution V.  Mass.nchusetts,  6  Wall.  611.  622, 
18  L  Ed.  907;  Hamilton  v.  Massachusetts, 
6  Wall.  632,  639,  18  L.  Ed.  904;  Bank  v. 
Mayor,  7  Wall.  16,  19  L.  Ed.  57;  Bank  v. 
Supervisors,  7  Wall.  26,  19  L.  Ed.  60;  Le- 
gal Tender  Case,  110  U.  S.  421,  444,  28 
L.  Ed.  204;  Home  Ins.  Co.  v.  New  York 
State.  134  U.  S.  594,  598,  33  L-  Ed.  1025; 
Plummer  v.  Coler.  178  U.  S.  115,  117,  44 
L.  Ed.  998;  Hnme  Sav.  Bank  v.  Des 
Moines,  205  U.  S.  503,  513,  51  L.  Ed.  90L 
It  is  not  the  want  of  original  power  in 
an  independent  sovereign  state  to  pro- 
hibit loans  to  a  foreign  government,  which 
restrains  the  state  .legislature  from  direct 
opposition  to  those  made  by  the  United 
States;  the  restraint  is  imposed  by  our 
constitution.  The  American  people  have 
conferred  the  power  of  borrowing  money 
on  the  government,  and  by  making  that 
government  supreme,  have  shielded  its 
action  in  the  exercise  of  that  power,  from 
the  action  of  the  local  government'^;  the 
grant  of  the  power,  and  the  declaration  of 
supremacy,  is  a  declaration  that  no  such 
restraining  or  controlling  power  shall  be 
exercised.  Weston  v.  Charleston,  2  Pet. 
449,   7    L.   Ed.  481. 
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Immaterial  Whether  Tax  Imposed  Eo  Nomine  or  upon  Bonds  as  In- 
cluded in  tlie  Ag^gregate  of  the  Taxpayers'  Property.— A  state  law  for 
that  purpose  is  unconstitutional,  whether  it  imposes  the  tax  on  United  States' 
stock  eo  nomine,  or  includes  it  in  the  aggregate  of  the  taxpayer's  property,  to 
be  valued,  like  the  rest,  at  its  worth.^^ 

Or  for  What  Purpose. — The  securities  issued  by  the  United  States,  declared 
by  act  of  congress  to  be  exempt  from  taxation,  cannot  be  taxed  by  the  states 
for    any    purpose.*'-' 

Extends  to  Obligations  of  Every  Character. — In  whatever  form  they  are 
issued,  being  instruments  of  the  national  government,  stocks,  bonds,  bills  and 
notes  of  the  United  States  are  exempt  from  taxation  by  the  governments  of 
the  several  states.''-^ 

Whether  Held  by  Corporations  or  Individuals. — And  it  is  immaterial 
whether  such  bonds  or  other  securities  be  held  by  corporations  or  individuals ; 
they  are  alike  exempt  from  state  taxation  in  either  case.*'^ 

(bbbbb)  States  Not  to  Do  Indirectly  That  Which  They  Are  Prohibited  from 
Doing  Directly. — Nor  can  this  inhibition  upon  the  states  be  evaded  by  any 
change  in  the  mode  or  form  of  the  taxation,  provided  the  same  result  is  ef- 
fected— that  is,  an  impediment  is  thereby  interposed  to  the  exercise  of  a  power 
of  the  United  States.  That  which  cannot  be  accomplished  direcdy  cannot  be 
accomplished  indirectly.  Through  all  such  attempts  the  court  will  look  to  the 
end  sought  to  be  reached,  and  if  that  would  trench  upon  a  power  of  the  gov- 
ernment, the  law  creating  it  will  be  set  aside  or  its  enforcement  restrained."**'^ 

(ccccc)  What  Constitutes  a  Tax  on  United  States  Bonds — (aaaaaa)  Capital 
Invested  in  Bonds. — Such  immunity  from  state  taxation  not  only  exempts  such 
securities  from  taxes  levied  directly  on  the  holder  of  the  same,  but  even  where 
such  securities  form  a  part  of  the  capital  stock  of  a  bank  the  rule  is  equally  well 
established  that  a  state  cannot  tax  such  capital  stock  without  deducting  such 
portion  thereof  as  is  made  up  of  such  public  securities. ^^ 

(bbbbbb)  Tax  upon  Franchise  or  Business. — The  tax  upon  a  corporate 
franchise  is  not  a  tax  upon  United   States  bonds  if  they  happen  to  co:upose  a 

63.  Manner  of  imposing  tax  immaterial.  carrying  on  the  recent  war  for  the  in- 
— New  York  v.  Commissioners  of  Taxes,  tegrity  of  the  Union,  and  by  which  the 
2   Black  620,   17   L.   Ed.   451.  government  promised  to  pay  the   sums  of 

64.  Object  of  tax  immaterial.— Provi-  money  specified  in  them,  with  interest,  at 
dent  Inst.  v.  Massachusetts,  6  Wall.  611,  the  time  named,  are  beyond  the  taxing 
622,  18  L.  Ed.  907;  Society  for  Savings  v.  power  of  the  states.  Bank  v.  Mayor,  7 
Coite,  6  Wall.   594,   18   L.   Ed.   897;   Hamil-  Wall.    16.    19  L.   Ed.   57. 

ton  V.  Massachusetts,  6  Wall.  G32,  639.  18  66.    And  v^^hether  held  by  corporations! 

L     Ed    904  *-""  individuals. — New  York  :'.  Commission- 

',,     T^      '  •            4.      J     4.        11   ^uv      .-•  ers  of  Taxes,  2   Black  620,  628,  17   L.   Ed. 

65     Doctrine   extends     o  all  obligations  Provident    Inst.    v.    Massachusetts,    6 

of  the  United  States.- Weston  z;.  Charles-  ^all.    611.    629.    18    L.    Ed.    907;    Bank   z^. 

\T     '    1%\?\I  h:i^%A    l'^     R      t  Mayor.   7  Wall.   16,   23.   19   L.    Ed.   57. 

Mayor,  7  Walk     6    19   L    Ed.  57;   Bank  z-.  g^_     gtates    not    to     do     indirectly      that 

Supervisors,  7  \^  al  ■  26    19  ^  Ed  60;  Le-       ^^^^^   ^^         ^^^   forbidden  to   do    directly. 

?J  \Z^^"  ^^'''  ^-  ^-         '         '  ^-  -Home    Ins.   Co.   v.   New   York   State,   134 

^^-    ^"*-  U.    S.    594,    598,   33    L.    Ed.   1025. 

Notes    issued    under    acts    of    1S62    and  gS.      Capital   invested    in     bonds.— New 

1863.— United    States    notes    issued    under  York  v.  Commissioners  of  Taxes,  2   Black 

the    loan    and    currency   acts    of    1862    and  q^O,  628,  17  L.   Ed.  451;   Bank  Tax  Case,  2 

1863,  intended  to  circulate  as   money,  and  ^yall.   200,   17   E.   Ed.  793;' Provident   Inst, 

actually    constituting,    with     the      national  ,,    Massachusetts,   6   Wall.   611,   629,   18   L. 

bank   notes,    the    ordinary   circulating   me-  jrj    907. 

dium    of    the    country,    are,    obligations    of  j^   ^ax   laid   bv   a   state   on   banks,   "on   a 

the     national     government,     and     exempt  valuation    equal    to    the    amount    c'    their 

from  state  taxation.     Bank  v.  Supervisors,  capital  stock  paid  in,  or  secured  to  be  paid 

7  Wall.  26,  19  L.  Ed.  60.  in,"  is  a  tax  on   the  property  of  the  insti- 

Certificates  of  indebtedness  for  supplies.  tution;    and    when    that    property    consists 

— Certificates    of    indebtedness    issued    by  of   stocks   of   the   federal   government,    the 

the  United  States  to  creditors  of  the  gov-  law    laying    the.  tax    is    void.      Bank    Tax 

crnment,    for    supplies    furnished    to    it    in  Case,  2  Wall.  200,  17  L.  Ed.  793. 
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part  of  the  capital  or  property  of  the  corporation. ^^  In  such  case  the  tax  is  to 
be  regarded  as  imposed,  not  upon  the  specific  property,  but  upon  the  rig-^its  and 
privileges  bestowed  by  the  state,  and  it  may  be  measured  by  the  aggregate 
amormt  of  the  property  or  capital  stock  of  the  corporation  even  though  such 
property  or  capital  stock  includes  United  States  bonds  issued  under  a  statute 
declaring  them  exempt   from  state  taxation." ° 

(cccccc)  Tax  on  Bank  Shares. — Shares  in  banks,  whether  state  banks  or 
those  organized  under  the  act  of  June  3d,  1864,  "to  provide  a  national  cur- 
rency," etc.,  are  liable  to  taxation  by  the  state  under  certain  limitations  (set 
forth  in  section  forty-first  of  the  act),  without  regard  to  the  fact  that  the  cap- 
ital of  such  banks  is  invested  in  bonds  of  the  United  States,  declared  by  stat- 
utes creating  them,  to  be  exempt  from  taxation  by  or  under  state  authority.'^ ^ 
If  the  rate  of  taxation  by  the  state  on  such  shares  is  the  same  as,  or  not  greater 
than,  upon  the  moneyed  capital  of  the  individual  citizen  which  is  subject  or 
liable  to  taxation ;  that  is  to  say,  if  no  greater  proportion  or  percent3.ge  of  tax 
on  the  valuation  of  the  shares  is  levied  than  upon  other  moneyed  taxable  capital 
in  the  hands  of  its  citizens,  the  shares  are  taxed  in  conformity  with  that  proviso 


69.  Tax   upon   franchise    or   business. — 

Plummer  v.  Coler,  178  U.  S.  115,  44  L.  Ed. 
998;  Murdock  v.  Ward,  178  U.  S.  139,  44 
L.    Ed.   1009. 

70.  Same. — Society  for  Savings  v.  Coite, 
6  Wall.  594,  18  L.  Ed.  897;  Provident  Inst. 
V.  Massachusetts,  6  Wall.  611,  18  L.  Ed. 
907;  Hamilton  v.  Massachusetts,  6  Wall. 
632,  18  L.  Ed.  904;  Plummer  v.  Coler,  178 
U.  S.  115,  44  L.  Ed.  998;  Murdock  v. 
Ward,  178  U.  S.  139,  44  L.  Ed.  1009. 

A  tax  upon  "the  corporate  franchise  or 
business  of  all  corporations  within  the 
state,  although  measured  by  the  amount 
of  the  dividends  earned  by  such  corpora- 
tions, is  not  to  be  deemed  a  tax  upon  the 
capital  stock  of  the  companies,  but  upon 
the  privilege  or  franchise  which  they  may 
exercise  after  incorporation.  Such  a  tax 
is  not  invalid,  therefore,  as  tax  upon 
United  States  bonds,  although  the  divi- 
dends upon  which  it  is  laid  are  in  part 
earned  from  such  securities.  Home  Ins. 
Co.  V.  New  York  State,  134  U.  S.  594,  33 
L.   Ed.   1025. 

A  tax  on  the  nominal  capital  of  a 
bank,  without  regard  to  the  nature  or 
value  of  the  property  composing  it,  is  an- 
nexed to  the  franchise  as  a  royalty  for  the 
grant,  and  not  a  burden  imposed  on  the 
property  itself.  New  York  v.  Com- 
missioners of  Taxes,  2  Black  620,  17  L. 
Ed.   451. 

A  statute  of  a  state  requiring  savings 
societies,  authorized  to  receive  deposits, 
but  without  authority  to  issue  bills,  and 
having  no  capital  stock,  to  pay  annually 
into  the  state  tartasury  a  sum  equal  to 
three-fourths  of  one  per  cent,  on  the  total 
amount  of  their  deposits  on  a  given  day, 
imposes  a  franchise  tax,  not  a  tax  _  on 
property.  Such  a  tax  is  valid.  Society 
for  Savings  v.  Coite,  6  Wall.  594.  18  L. 
Ed.  897;  Provident  Inst.  v.  Massachusetts, 
6  Wall.  611,  1^  L.  Ed.   907. 

Consequently  the  fact  that  a  savin<]rs 
societv  so  taxed  has  invested  a  part  of  its 
deposits  in  securities  of  the  United  States, 


declared  by  congress,  in  the  act  which 
authorized  their  issue,  to  be  exempt  from 
taxation  by  state  authority,  does  not  ex- 
empt the  society  from  taxation  to  the 
extent  of  deposits  so  invested.  Society 
for  Savings  v.  Coite,  6  Wall.  594,  18  L,. 
Ed.  897;  Provident  Inst.  v.  Massachusetts, 
6  Wall.  611,   18   L.   Ed.   907. 

A  statute  of  Massachusetts  which  re- 
quires corporations  having  a  capital  stock 
divided  into  shares  to  pay  a  tax  of  a 
certain  percentage  (one-sixth  of  one  per 
cent.)  upon  "the  excess  of  the  market 
value,"  of  all  such  stock  over  the  value  of 
its  real  estate  and  machinery,  is,  under  the 
settled  course  of  decision  in  the  state  of 
Massachusetts  of  its  constitution  and 
laws,  a  statute  which  imposes  a  franchise 
tax.  The  tax  is  lawful  notwithstanding  a 
portion  of  such  excess  capital  stock  is  in- 
vested in  nontaxable  United  States  bonds. 
Hamilton  v.  Massachusetts,  6  Wall.  632, 
18   L.    Ed.    904. 

71.  Tax  on  bank  shares. — Van  Allen  v. 
The  Assessors,  3  Wall.  573,  18  L.  Ed.  229; 
People  V.  The  Commissioners,  4  Wall.  244, 
18  L.  Ed.  344;  National  Bank  v.  Com> 
monwealth,  9  Wall.  353.  19  L.  Ed.  701; 
Lionberger  v.  Rouse,  9  Wall.  468,  19  L. 
Ed.  721;  Churchill  v.  Utica,  154  U.  S. 
550.  18  L.  Ed.  229;  Williams  v.  Nolan, 
154  U.  S.  551,  18  L.  Ed.  236;  Van  Slvke 
V.  Wisconsin,  154  U.  S.  581.  20  L.  Ed.  240. 

The  act  of  June  3,  1864,  "To  provide  a 
national  currency,"  etc..  rightly  construed, 
subjects  the  shares  of  the  banking  asso- 
ciationp  authorized  by  it,  and  in  the  hands 
of  shareholders,  to  taxation  by  the  states 
under  certain  limitations  (set  forth  in  its 
41st  section),  without  regard  to  the  fact 
that  a  part  or  the  whole  of  the  capital  of 
such  association  is  invested  in  national 
securities  declared  by  the  statutes  au- 
thorizing them  to  be  "exemnt  from  taxa- 
tion by  or  under  state  authority."  The 
act  thus  construed  is  constitutional.  Van 
Allen  V.  The  Assessors,  3  Wall.  573.  18 
L.  Ed.  229. 
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of  the  forty-first  section,  which  says  that  they  may  be  assessed,  "but  not  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state. '"^ - 

A  tax  on  the  capital  of  a  bank  is  not  the  same  thing  as  a  tax  upon 
the  shares  of  whidi  the  capital  is  composed.  And  where  a  state  imposes 
on  the  state  banks  a  tax  on  their  capital  (the  shares  in  the  hands  of  the  share- 
holders being  exempt  from  tax),  it  cannot  lay  a  tax  on  the  shares  of  banks 
organized  under  the  act  of  June  3d,  1864,  to  provide  a  national  currency J^ 

(dddddd)  Taxatian  of  National  Banks. — National  banks  are  instrumentalities 
of  the  federal  government  created  for  a  public  purpose,  and  the  respective  states 
are  wholly  without  power  to  levy  any  tax  upon  them  either  directly  or  indirectly, 
their  property,  assets  or  franchises,  except  such  as  may  be  allowed  through  the 
permissive  legislation  of  congress^*  See,  generally,  the  titles  Banks  and 
Banking,  vol.  3,  p.  1 ;    Taxation. 

The  extent  to  which  the  states  may  tax  national  banks  is  defined  by 
the  Revised  Statutes,  §  5219.  By  that  section  the  states  are  permitted  to  impose 
a  tax  upon  the  shares  of  stock  in  the  names  of  the  share  holders  and  to  levy  an 
assessment  upon  real  estate  owned  by  the  bank.'^^ 

(eeeeee)  Inheritance  and  Legacy  Taxes. — A  state  law  imposing  an  inheritance 
or  legacy  tax  is  not  unconstitutional  because  the  property  bequeathed  or  de- 
scended is  composed  in  whole  or  in  part  of  United  States  bonds.  The  tax  is  not 
upon  the  property  itself  but  upon  the  privilege  of  acquiring  the  same  by  will  or 
by  inheritance,  which  privilege  is  derived  entirely  from  the  law  of  the  state  and 
may  be  subjected  to  such  conditions  as  the  state  may  see  fit  to  impose."^  This 
doctrine  is  not  affected  by  the  declaration  printed  upon  the  face  of  the  bonds 
pursuant  to  the  act  of  congress  of  July  14,  1870,  that  said  bonds  are  exempt 
from  state  taxation  in  any  form,  since,  as  stated,  the  taxation  is  not  upon  the 
bonds,  but  upon  the  privilege  of  acquiring  the  same  by  will  or  inheritance.'^'^ 
Neither  is  the  fact  that  such  tax  may  remotely  affect  the  borrowing  power  of  the 
United  States  sufficient  to  invalidate  the  same.'^^ 

(iiii)  Postal  Department;  Post  Roads;  Toll  Charges  upon  Mail  Coaches. — • 
The  declaration   in  an   act  of  congress  authorizing  the   construction   of  bridges 

72.  Same. — People  v.  The  Commission-  U.  S.  664.  667.  43  L.  Ed.  8.50.  See,  in  ac- 
ers,  4  Wall.  244,   18   L.  Ed.   344.  cord.    Farmers',    etc.,    Nat.    Bank   v.    Dear- 

The  act  of  March  9th,  1865.  of  the  leg-  ing,   91  U.  S.  29,  35,   23  L.   Ed.  196;   Davis   v. 

islature    of    New    York,    sometimes    called  Elmire  Savings  Bank,  161  U.  S.  275,  283,  40 

the    enabling   act,    and    which    enacts    that  L.    Ed.    700;    Kentucky    Bank    Tax    Cases, 

shares    in    any   of    these    national   banking  174   U.   S.   408,   439.   43    L.    Ed.    1027.      See, 

associations   held   by   any   person   or   body  also,  the  titles  BANKS  AND  BANKING, 

corporate  shall  be  "included  in  the  valua-  vol.   3.  p.   1;   TAXATION, 

tion  of  the  personal  property  of  such  per-  As  to  whether  any  particular   tax  is   or 

son  or  body  corporate,  in  the   assessment  is   not  within   the  limits   of  the   conditions 

of  taxes   in  the  town  or  ward  where  such  granted    by    §    5219    of    the    Revised    Stat- 

banking    association    is    located    and    not  utes,  see  the  titles  BANKS  AND  BANK- 

elsewhere,"    etc.,   but    which    did    not    pro-  ING,   vol.    3,    p.    1;    TAXATION, 

vide  that  the  tax  imposed  should  not  ex-  75.   Extent   defined   by   statute.— Owens- 

ceed  the  rate  imposed  upon  the  shares  of  j^qj-o   Nat.   Bank  v.   Owensboro,   173   U.   S. 

any    of    the    banks    organized    under    the  554    43  j^    ^^^    g50 

authority    of    the    state,    is    not    warranted  ^'^       Inheritance     and     legacy      taxes.- 

by  the  act  of  congress,  and_  is  void;     here  p,^,^,,^,^  v.  Coler,  178  U.  S.  115    139.  44  L. 

having   been   under   the    legislation    of   the  p  ,        ^^ 

state  no  tax  laid  on  shares  in  state  banks  ,t          n- 

at  all;  though  there  was  a  tax  on  the  capi-  77. _  Not  affected  by  declaration   of  ex- 

tal  of  such  banks.     Van  Allen  v.  The  As-  empticn   contamed    in     face     of     bond.-- 

sessors.  3  Wall.  573,  18  L.  Ed.  229.  Phim^ier  v.  Coler.  178  U.  S.  115,  44  L.  Ed. 

73.  Distinction  between  tax  on  shares  998;  Murdock  v.  Ward,  178  U.  S.  139,  44 
and   tax    on   capital   stock. — Van    Allen    v.  L-    Ed.    1009. 

The  Assessors,  3  Wall.  573,  18  L.  Ed.  229;  78.  Nor  by  the  fact  that  it  may  remotely 

Bradley  v.  The  People,  4  Wall.  459,   18  L-  affect     power     to     borrow. — Plummer     v. 

Ed.   433.  Coler,   178  U.   S.   115.  44  L.   Ed.   998;   Mur- 

,    74.    State  taxation  of  national  banks.— ■  dock  v.   Ward,    178   U.    S.    139,   44   L.    Ed. 

Owensboro  Nat.   Bank  v.   Owensboro,  173  1009. 
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across  the  Ohio  River,  that  such  bridges  should  be  regarded  as  post  roads,  did 
not  interfere  with  the  right  of  the  state  to  impose  taxes.  The  contran'  view 
would  withdraw  from  the  taxing  power  of  the  states  nearly  all  the  railroads 
and    stage    routes    throughout    the    country."^ 

Taxation  of  Mail  Coaches. — Under  the  acts  of  congress  and  of  the  state 
of  Ohio,  relating  to  the  surrender  and  acceptance  of  the  Cumberland  road,  toll 
charges  upon  passengers  traveling  in  the  mail  stages,  without  being  charged 
also  upon  passengers  traveling  in  other  stages,  were  not  only  void  as  an  im- 
pairment of  the  contract,  but  were,  in  effect,  an  attempt  to  impose  a  charge  upon 
the  post  office  department,  since  the  contractor  would  be  obliged  to  make  pro- 
vision when  bidding  for  the  contract,  and  regulate  his  bid  so  as  to  cover  it. 
Therefore  they  were  void   for  this  reason  also.^*^ 

(jjjj)  Telegraph  Companies  Employed  as  Federal  Agencies;  Messages  Sent 
bv  the  United  States. — Congress,  to  facilitate  the  erection  of  telegraph  lines,  has 
by  statute  authorized  the  use  of  the  public  domain  and  the  military  and  post 
roads,  and  the  crossing  of  the  navigable  streams  and  waters  of  the  United 
States  for  that  purpose.  As  a  return  for  this  privilege  those  who  avail  them- 
selves of  it  are  bound  to  give  the  United  States  precedence  in  the  use  of  their 
lines  for  public  business  at  rates  to  be  fixed  bv  the  Postmaster  General.  Thus, 
as  to  government  business,  companies  of  this  class  become  government  agencies, 
and  no  state  can  enforce  a  tax  upon  messages  sent  over  their  lines  by  officers  of 
the  United  States  upon  public  business. ^^  But  the  acceptance  by  a  telegraph 
company  of  the  provisions  of  Rev.  Stats.,  §  5263,  authorizing  telegraph  com- 
panies organized  under  the  laws  of  any  state  to  construct  and  operate  lines  over 
any  portion  of  the  public  domain  and  upon  and  along  any  of  the  military  or 
post  roads  of  the  United  States,  while  it  prevents  the  states  from  laying  any  tax 
upon  messages  sent  over  such  lines  by  the  federal  government,  or  into  or  out  of 
the  state,  and  from  excluding  such  companies  either  directly  or  by  the  imposi- 
tion of  inadmissible  conditions,  does  not  prevent  the  taxation  of  its  property 
within  the  state  the  same  as  other  property. ^2 


79.  Postoffices  and  post  roads. — Postal 
Telegraph  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  700.  38  L.  Ed.  871;  Henderson 
Bridge  Co.  v.  Kentucky.  166  U.  S.  150,  lf.4, 
41    L.    Ed.    953. 

80.  Taxation  of  mail  coaches. — Neil, 
etc.,  Co.  V.  Ohio,  3  How.  720,  741,  11  L. 
Ed.  801.  See,  also,  Searight  v.  Stokes,  3 
How.  151.  163,  11  L.  Ed.  537. 

81.  Telegraph  companies  employed  as 
federal  agencies;  messages  sent  by  the 
United  States. — Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  464.  26  L.  Ed.  1067;  Al;  ssa- 
chusetts  V.  Western  Union  Tel.  Co.,  141 
U.  S.  40,  45,  35  L.  Ed.  628;  Ashley  v. 
Ryan,  153  U.  S.  436,  38  L.  Ed.  773;  Postal 
Tel.  Cable  Co.  v.  Charleston,  153  U.  S. 
692,  697,  38  L.  Ed.  871;  Postal  Tel.  Cable 
Co.  V.  Adams,  155  U.  S.  688.  696,  39  L.  Ed. 
311. 

82.  Same;  effect  of  acceptance  of  re- 
vised statutes,  §  526S. — Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1007; 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  548,  31  L.  Ed.  790;  Leloup 
V.  Mobile,  127  U.  S.  640.  32  L.  Ed.  311; 
Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  40,  45,  35  L.  Ed.  628;  Ashley  v. 
Ryan.  153  U.  S.  436,  38  L.  Ed.  773;  Postal 
Trl.  Cnble  Co.  v.  Charleston.  153  U.  S. 
692,  700,  38  L.  Ed.  871;  Postal  Tel.   Cable 


Co.  V.  Adams,  155  U.  S.  688,  696,  39  L. 
Ed.  311;  Western  Union  Tel.  Co.  v.  Tag- 
gart,   163  U.  S.   1,  28,  41  L.   Ed.  49. 

A  ^Massachusetts  statute  which  re- 
quired every  telegraph  company,  whether 
incorporated  in  Massachusetts  or  not, 
owning  a  line  of  telegraph  in  Massa- 
chusetts, to  be  there  taxed  on  such  propor- 
tion only  of  the  whole  value  of  its  capital 
stock  as  the  length  of  its  line  in  Massa- 
chusetts bears  to  the  whole  length  of  its 
lines  everywhere,  with  deductions  to  the 
amount  of  the  value  of  any  taxable  prop- 
erty owned  by  it  in  Massachusetts  and 
subject  to  local  taxation  in  the  cities  and 
towns,  is  not  forbidden  by  the  accept- 
ance on  the  part  of  a  telegraph  company 
of  the  rights  conferred  by  §  5263  of  the 
Revised  Statutes.  Mas'=ar'nisetts  v. 
Western  Union  Tel.  Co..  141  U.  S.  40,  45, 
35  L.  Ed.  628,  following  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530, 
31  L.   Ed.  790. 

A  statute  of  the  state  of  Mississippi 
(Code  of  1880,  ch.  10.  §  585;  Sess.  Laws, 
ch.  3),  which  imposes  a  tax  upon  tele- 
graph companies  doing  business  within 
the  state,  said  tax  being  graduated  ac- 
cording to  the  amount  and  value  of  the 
property  measured  by  miles,  and  being  in 
lieu  of  taxes  levied  directly  on  the  prop- 
erty, is   not   open  io  constitutional   objec- 
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Otherwise  as  to  Interstate  Business. — With  regard  to  the  taxation  of  tele- 
graph companies  which  have  accepted  the  provisions  of  Revised  Statutes  of  the 
United  Slates,  §§  5263-5268,  the  rule  that  the  states  may  levy  a  tax  upon  all 
messages,  or  the  receipts  arising  from  messages,  carried  and  delivered  exclusively 
within  the  state,  but  not  upon  messages  from  points  within  tl;e  state  to  points 
without,  is  based,  not  upon  any  distinction  having  reference  to  the  powers  or 
duties  of  those  companies  as  federal  agencies,  but  upon  the  ground  that  the 
messages  of  the  former  class  are  elements  of  internal  commerce  solely  within 
the  limits  and  jurisdiction  of  the  state  and  therefore  subject  to  its  taxing  power, 
while  the  latter  are  elements  of  interstate  commerce  and  not  subject  to  the 
legislative  control  of  the  states.  The  cases  cited  in  the  note  have  fully  developed 
and   established   this   proposition.'^-^ 

(kkkk)  State  Taxation  of  Patented  Articles. — The  right  conferred  by  the 
patent  laws  of  the  United  States  to  inventors  to  sell  their  inventions  and  dis- 
coveries does  not  take  the  tangible  property,  in  which  the  invention  or  discovery 
may  be  exhibited  or  carried  into  effect,  from  the  operation  of  the  tax  and  li- 
cense  laws   of   the   state. ^•^ 

(llllj  State  Taxation  of  Interstate  Bridge. — The  taxation  of  the  bridge  over 
the  Ohio  River  at  Henderson,  Ky.,  by  the  city  of  Henderson,  is  not  the  taxation 
of  any  agency  of  the  federal  government.^^ 

( mmmm )  Limitation  of  Doctrine — (aaaaa)  P'alidity  of  Tax  Dependent 
upon  Its  Effect. — The  exemption  of  agencies  of  the  federal  government  from 
taxation  by  the  states  is  dependent,  not  upon  the  nature  of  the  agents,  nor  upon 
the  mode  of  their  constitution,  nor  upon  the  fact  that  they  are  agents,  but  upon 
the  effect  of  the  tax ;  that  is,  upon  the  question  whether  the  tax  does  in  truth 


tion.  Postal  Telegraph  Cable  Co.  v. 
Adams.  155  U.  S.  688,  700,  39  L.  Ed.  311. 

The  Indiana  statute  of  March  6.  1S93, 
ch.  171,  regarding  telegraph  companies,  as 
construed  and  applied  by  the  supreme 
court  of  that  state,  while  it  takes,  as  the 
basis  of  valuation  of  the  company's  prop- 
erty within  the  state,  the  proportion  of  the 
value  of  its  whole  capital  stock  which  the 
length  of  its  lines  wit'.iin  the  state  bears 
to  the  whole  length  of  all  its  lines,  makes 
it  the  duty  of  the  state  board  of  tax  com- 
missioners to  make  such  deductions,  on 
account  of  a  greater  proportional  value  of 
the  company's  property  outside  of  the 
state,  or  for  any  other  reason,  and  to  as- 
sess its  property  within  the  state  at  its 
true  cash  value  only.  So  construed  the 
statute  is  not  unconstitutional  as  an  at- 
tempt by  the  state  to  tax  the  telegraph 
companies  as  a  federal'  agency,  or  as  an 
attempt  to  tax  the  franchise  granted  by 
the  federal  government,  or  as  an  attempt 
t"'  tax  property  situated  without  the  state. 
We'^tern  Union  Tel.  Co.  v.  Taorgart.  163 
U.  S.  1,  27,  41  L.  Ed.  49,  following  West- 
ern Union  Tel.  Co.  r.  Massachusetts,  125 
U.  S.  530,  31  L.  Ed.  790;  Pittsburg,  etc., 
R.  Co  v.  Backus.  154  U.  S.  421,  31  L.  Ed. 
1031;  Indianapolis,  etc..  R.  Co.  ?'.  Backus, 
154  U.  S.  438,  38  L.  Ed.  1040;  Cleveland, 
etc..  R.  Co.  v.  Backus,  154  U.  S.  439,  38 
L.    Ed.    1041. 

83.  Same;  distinction  as  to  interstate 
business  of  such  companies. — Pensacola 
Tel.  Co.  v.  Western  Union  Tel.  Co.,  96 
U.  S.  1.  24  L.  Ed.  708;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.Ed.  1067:  Eargo 
v.   Michigan,  121  U.  S.  230,  30  L.   Ed.  888; 


Philadelphia,  etc.,  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  30  L.  Ed.  1200; 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  31  L.  Ed.  790;  Ratterman  v. 
Western  Union  Tel.  Co.,  127  U.  S.  411,  32 
L.  Ed.  229;  Leloup  f.  Mobile.  127  U.  S: 
640,  32  L.  Ed.  311;  Western  Union  Tel. 
Co.  V.  Alabama  State  Board  of  Assess- 
ment, 132  U.  S.  472.  473,  33  L.  Ed.  409; 
Postal  Tel.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  697,  38  L.  Ed.  871;  Ashley  v. 
Ryan,  153  U.  S.  436.  38  L.  Ed.  773;  Postal 
Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688, 
696,  39  L.  Ed.  311.  See,  also,  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE. 

A  license  tax  of  five  hundred  dollars 
upon  the  business  of  a  telegraph  company 
done  wholly  within  the  limits  of  the  city 
is  not  invalid  as  an  attempt  to  impose  a 
ta.x  upon  an  agency  of  the  federal  gov- 
ernment by  reasrn  of  the  companj^'s  hav- 
ing accepted  the  provisions  of  Revised 
Statutes  f^s  -2r,?..  5268.  Postal  Tel.  Cable 
Co.  V.  Charleston,  153  U.  S.  692.  700,  38 
L.   Ed.   871. 

84.  Staje  taxation  of  patented  articles. 
—Weber  v.  Virginia,  103  U.  S.  344,  347,  2& 
L.  Ed.  565.  See,  also,  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  24  L.  Ed.  1115;  Allen 
V.  Riley,  203  U.  S.  347.  51  L.  Ed.  216; 
Woods  v.  Carl,  203  U.  S.  358,  51  L.  Ed. 
219. 

85.  Henderson  Bridge  Co.  v.  Hender- 
son City,  141  U.  S.  679,  689,  35  L.  Ed.  900; 
Henderson  Bridge  Co.  v.  Kentucky.  166 
U.  S.  150,  152,.  154,  41  L.  Ed.  953;  Hen- 
derson Bridge  Co.  v.  Henderson  City,  173 
U.    S.   502,   602,   43    L.    Ed.   823. 
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deprive  them  of  power  to  serve  the  government  as  they  were  intended  to  serve 
it,  or  hinder  the  efficient  exercise  of  their  power. ^^  State  interference  or  in- 
trusion being  only  imphedly  prohibited,  it  is  Hmited  by  the  principle  that  state 
legislation  which  does  not  impair  the  usefulness  or  capability  of  such  instruments 
to  serve  that  government  is  not  within  the  rule  of  prohibition.^'^  A  state  tax 
which  remotely  affects  the  efficient  exercise  of  a  federal  power  is  not  for  that 
reason  alone  inhibited  by  the  constitution.  To  hold  that  would  be  to  deny  to 
the  states  all  power  to  tax  persons  or  property. ^^ 

Immaterial  Whether  Corporation  Was  Created  by  State  or  Federal 
Government. — The  implied  inhibition,  if  any  exists,  is  against  the  obstruction 
of  the  constitutional  laws  and  means  employed  by  congress  to  carry  into  execu- 
tion the  powers  vested  in  the  general  government,  and  that  inhibition  must  be 
the  same  whether  the  corporation  whose  property  is  taxed  was  created  by  con- 
gress or  by  a  state  legislature.^^ 

(bbbbb)  Distinction  betzveen  Tax  upon  Property  and  Tax  upon  Operation 
of  Federal  Agencies. — A  tax  merely  upon  the  property  of  corporations  employed 
as  federal  agencies,  not  having  the  necessary  eft'ect  of  depriving  them  of  power 
to  serve  the  government  as  they  were  intended  to  serve  it,  and  leaving  them  free 
to  discharge  the  duties  they  have  undertaken  to  perform,  may  be  rightfully 
laid  by  the  states.  A  tax  upon  their  operations,  being  a  direct  obstruction  to 
the  exercise  of  federal  powers,  may  not  be.^*^ 


86.  Limitations  of  doctrine  as  to  state 
taxation  of  federal  agencies. — Railroad 
Co.  V.  Peniston,  18  Wall.  5,  21  L.  Ed.  787. 

87.  Same. — Xational  Bank  v.  Common- 
wealth, 9  Wall.  .353,   19  L.  Ed.   701. 

88.  Tax  which  only  remotely  affects  ex- 
ercise of  federal  power. — Railroad  Co.  v. 
Peniston,  18  Wall.  5,  30.  21   L.   Ed.  787. 

89.  Immaterial  whether  corporation 
created  by  state  or  federal  government. — - 
Weston  V.  Charleston,  2  Pet.  449,  7  L.  Ed. 
481;  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
34.    21    L.    Ed.    787. 

90.  Distinction  as  to  tax  upon  property 
and  tax  upon  oj>eration. — Thomson  v. 
Pacific  Railroad,  9  Wall.  579,  19  L.  Ed. 
792;  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
21  L.  Ed.  787;  Van  Brocklin  v.  Tennes- 
see. 117  U.  S.  151,  177.  29  L.  Ed.  845;  Cen- 
tral Pac.  R.  Co.  V.  California,  162  U.  S.  91, 
119,  40  L.  Ed.  903;  Southern  Pac.  R.  Co. 
V.  California,  162  U.  S.  167.  40  L.  Ed.  929; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  19,  41  L.  Ed.  49;  Henderson 
Bridge  Co.  v.  Henderson  City,  173  U.  S. 
592,    624,    43    L.    Ed.    823. 

Speaking  upon  this  point  Chief  Justice 
Chase  says:  "We  fully  recognize  the 
soundness  of  the  doctrine,  that  no  state 
has  a  'right  to  tax  the  means  employed 
by  the  government  of  the  Union  for  the 
execution  of  its  powers.'  But  we  think 
there  is  a  clear  distinction  between  the 
means  employed  by  the  government  and 
the  property  of  agents  employed  by  the 
government.  Taxation  of  the  agency  is 
taxation  of  the  means;  taxation  of  the 
property  of  the  agent  is  not  always,  or 
generally,  taxation  of  the  means.  No  one 
questions  that  the  power  to  tax  all  prop- 
erty, business,  and  persons,  within  their 
respective  limits,  is  original  in  the  states 
and  has  never  be'^n  surrendered.  It  can- 
not  be    so   used,    indeed,    as    to    defeat    or 


hinder  the  operations  of  the  national  gov- 
ernment; but  it  will  be  safe  to  conclude, 
in  general,  in  reference  to  persons  and 
state  corporations  employed  in  govern- 
ment service,  that  when  congress  has  not 
interposed  to  protect  their  property  from 
state  taxation,  such  taxation  is  not  ob- 
noxious to  that  objection."  Thomson  v. 
Pacific  Railroad,  9  Wall.  579,  591.  19  L. 
Ed.   792. 

It  may  be  regarded  as  firmly  settled 
that  although  corporations  may  be  agents 
of  the  United  States,  their  property  is  not 
the  property  of  the  United  States,  but  the 
property  of  the  agents,  and  that  a  state 
may  tax  the  property  of  the  agents,  sub- 
ject to  the  limitations  pointed  out  in  Rail- 
road Co.  V.  Peniston,  18  Wall.  5,  36,  21 
L.  Ed.  787.  Van  Brocklin  v.  Tennessee, 
117  U.  S.  151,  177.  29  L.  Ed.  845;  Central 
Pac.  R.  Co.  V.  California,  162  U.  S.  91, 
125,  40  L.  Ed.  903,  followed  in  Southern 
Pac.  R.  Co.  V.  California,  162  U.  S.  167, 
40  L.  Ed.  929. 

"In  respect  to  railway  corporations 
created  by  act  of  congress  the  claim  of  an 
exemption  of  their  property  from  state 
taxation  has  been  repeatedly  denied.  This 
was  so  ruled  in  Railroad  Co.  v.  Peniston, 
18  Wall.  5,  30,  36.  21  L.  Ed.  787."  Central 
Pac.  R.  Co.  V.  California,  162  U.  S.  91, 
119,  40  ly.  Ed.  903.  followed  in  Southern 
Pac.  R.  Co.  V.  California.  162  U.  S.  167, 
40   L.    Ed.    929. 

This  doctrine  applied  to  the  case  of  a 
tax  bj'  a  state  upon  the  real  and  personal 
property,  as  distinguished  from  its  fran- 
chises, of  the  Union  Pacific  Railroad  Com- 
pany, a  corporation  chartered  bj^  congress 
for  private  gain,  and  all  of  whose  stock  was 
owned  by  individuals,  but  which  congress 
assisted  by  donations  and  loans,  of  whose 
board  of  directors  the  government  ap- 
points   two,    which    makes    annual    report's 
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Property  of  Corporation  Created  by  State,  but  Employed  as  Federal 

Agency.— Although,  confessedly,  congress  may.  constitutionally  make  or  author- 
ize contracts  with  individuals  or  corporations  for  services  to  the  government, 
may  grant  aids  by  money  or  land  in  preparation  for  and  in  the  performance  of 
such  services;  may  make  any  stipulation  and  condition  in  relation  to  such  aids 
not  contrary  to  the  constitution,  and  may  exempt,  in  its  discretion,  the  ao-encies 
employed  in  such  services  from  any  state  taxation  which  will  really  prevent  or 
impede  the  performance  of  them;  yet  in  the  absence  of  all  legislation  on  the 
part  of  congress  to  indicate  that  such  an  exemption  is  deemed  by  it  essential 
to  the  full  performance  of  the  party's  obligations  to  the  government,  the  exemp- 
tion cannot  be  applied  to  the  case  of  a  corporation  deriving  its  existence  from 
state  law,  exercising  its  franchise  under  such  law,  and  holding  its  property 
within  state  jurisdiction  and  under  state  protection,  solely  because  of  the  employ- 
ment of  the  corporation  in  the  service  of  the  government. »i  The  point  decided 
in  McCulloch  v.  Maryland,  does  not  establish  a  broader  doctrine  even  if  some 
of  its  reasoning  may   seem  to  do  so.*^ 

Same— Property  of  Telegraph  Companies  Accepting  Provisions  of 
Act  of  July  24,  1866. — In  regard  to  telegraph  companies  which  have  accepted 
the  provisions  of  the  act  of  congress  of  July  24,  1866,  §§  5263-5268  of  the  Re- 
vised Statutes  of  the  United  States,  authorizing  telegraph  companies  oro-anized 
under  the  laws  of  any  state  to  construct  and  operate  lines  over  any  portion  of 
the  public  domain  and  upon  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  while  it  prevents  the  states  from  laying  any  tax  upon  messao-es 
sent  over  such  lines  by  the  federal  government,  or  into  or  out  of  the  state    does 


to  the  government,  whose  operations  in 
laying,  constructing  and  working  its  rail- 
road and  telegraph  lines,  as  well  as  its 
rates  of  toll,  are  subject  to  regulations  im- 
posed by  its  charter,  and  to  such  further 
regulations  as  congress  may  hereafter 
make;  on  whose  failure  to  comply  with 
the  terms  and  conditions  of  its  charter,  or 
to  keep  the  road  in  repair  and  use,  con- 
gress may  assume  the  control  and  man- 
agement thereof,  and  devote  the  income  to 
the  use  of  the  United  States;  the  loan  of 
the  United  States  to  which,  amounting  to 
many  millions,  is  a  lien  on  all  the  prop- 
erty, and  on  failure  to  redeem  which 
loan,  the  secretary  of  the  treasury  is  au- 
thorized to  take  possession  of  the  road 
with  all  its  rights,  functions,  immunities, 
and  appurtenances,  for  the  use  and  benefit 
•of  the  United  States;  and,  finally,  where 
all  the  grants  made  to  the  company  are 
declared  to  be  upon  the  condition  that, 
iDCsides  paying  the  government  bonds  ad- 
vanced, the  company  shall  keep  the  rail- 
road and  telegraph  lines  in  repair  and  use, 
and  shall  at  all  times  transmit  dispatches 
and  transport  mails,  troops,  and  munitions 
of  war,  supplies  and  public  stores  for  the 
government,  whenever  required  to  do  so 
by  any  department  thereof;  and  that  the 
government  shall  have  the  preference  at 
rates  not  to  exceed  those  charged  to  pri- 
vate parties,  and  payable  by  being  applied 
to  the  payment  of  the  bonds  aforesaid; 
and  in  addition  to  which  control,  and  the 
obligations  and  liabilities  of  the  company, 
congress,  not  forbidding  a  state  tax,  re- 
serves the  right  to  add  to,  alter,  amend,  or 
repeal  the  charter.  Railroad  Co.  v.  Penis- 
ton,  18  Wall.  5,  21  L.  Ed.  787. 


This  principle  was  held  to  extend  to  a 
tax  paid  by  the  real  property  of  the  bank 
of  the  United  States,  in  common  with  the 
other  real  property  in  a  particular  state, 
and  to  a  tax  imposed  on  the  proprietary 
interests  which  the  citizens  of  that  state 
might  liold  in  such  institution,  in  com- 
mon with  other  property  of  the  same  de- 
scription throughout  the  state.  McCul- 
loch V.  Maryland,  4  Wheat.  316,  4  L.  Ed. 
579;  Osborn  v.  United  States  Bank,  9 
Wheat.   7.38,    6   L.    Ed.   204. 

91.  As  to  property  of  corporation  cre- 
ated by  state,  but  employed  as  a  federal 
agency. — THomson  v.  Pacific  Railroad,  9 
Wall.  579,  19  L.   Ed.   792. 

92.  Same. — Thomson  v.  Pacific  Rail- 
road, 9  Wall.  579,   19  L.   Ed.   792. 

Speaking  upon  this  point.  Chief  Jus- 
tice Chase  says:  "That  such  taxes  cannot 
be  imposed  on  the  operations  of  the  gov- 
ernment is  a  proposition  which  needs  no 
argument  to  support  it.  And  the  same 
reasoning  will  apply  to  instruments  of 
the  government,  created  by  itself  for  pub- 
lic and  constitutional  ends.  But  we  are 
not  aware  of  any  case  in  which  the  real 
estate,  or  other  property  of  a  corporation 
not  organized  under  an  act  of  congress, 
has  been  held  to  be  exempt,  in  the  ab- 
sence of  express  legislation  to  that  ef- 
fect, to  just  contribution,  in  common  with 
other  property,  to  the  general  expendi- 
ture for  the  common  benefit,  because  of 
the  employment  of  the  corpor?tion  in  the 
service  of  the  government."  Thomson  v. 
Pacific  Railroad,  9  Wall.  579.  590.  19  L. 
Ed.   792. 
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not  prevent  the  taxation  of  its  property  within  the  state  the  same  as  other  prop- 
erty. 93 

Same — State  Not  Enjoin  Company  from  Prosecuting  Business  While 
Taxes  in  Arrears. — The  state  cannot,  however,  enjoin  such  company  from 
prosecuting  its  business  within  the  state  while  its  taxes  are  in  arrear,  since  that 
would  be  to  revoke  the  authority  given  by  congress  to  the  company  to  operate 
its  lines  upon  and  along  the  post  and  military  roads  of  the  United  States. ^-i 

Nor  Require  Company  to  Take  Out  License. — Xor  can  a  state  require 
a  telegraph  company  which  has  accepted  the  provisions,  §§  5263,  5269,  of  the 
Revised  Statutes,  to  take  out  a  license  for  the  transaction  of  business  within 
the  state.95 

{ggg)  State  Obstruction  of  Rights  under  Federal  License. — No  state  law 
can  hinder  or  obstruct  the  free  use  of  a  license  granted  under  an  act  of  con- 
gress.^^ 

Internal  Revenue  Tax  Receipt  Not  a  License. — See  ante,  "Internal  Com- 
merce of  the  States,"  VI,  D,  3,  c,   (4),   (i). 

(hhh)  State  Regulation^  of  Rates  Where  Corporation  IVas  Organized  under 
Laiv  of  the  United  States. — A  corporation  organized  under  the  laws  of  the 
United  States  is  subject  to  the  control  of  the  state  as  to  rates  which  are  wholly 
within  the  state.  The  fact  that  it  receives  all  its  franchises  from  congress,  that 
among  those  franchises  is  the  right  to  charge  and  collect  tolls,  does  not  exempt 
it,  as  to  business  done  wholly  within  the  state,  from  the  control  of  the  state 
in  all  matters  of  taxation,  rates,  and  other  police  regulations. ""^ 


93.  As  to  property  of  telegraph  com- 
panies accepting  provisions,  of  Revised 
Statutes,  §§  5263,  5268— Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  West- 
ern Union  Tel.  Co.  v.  Massacht^=etts,  125 
U.  S.  530,  548,  31  L.  Ed.  790;  Leloup  V. 
Mobile,  127  U.  S.  640,  32  L.  Ed.  311; 
Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  40,  45,  35  L.  Ed.  628;  Western 
Union  Tel.  Co.  v.  Taggart,  163  U.  S.  1, 
19,  41  L.  Ed.  49.  See,  also,  ante,  "Tele- 
graph Companies  Employed  as  Federal 
Agencies;  Messages  Sent  by  the  United 
St^ates,"  VI,  D,  3.  c,   (6),   (b).   (cc),    (fff), 

(jjjj). 

94.  Same;  power  of  state  ^o  restrairt 
operations  vi^hile  company  in  arrears. — 
Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.   S.   530,   554.  31  L.   Ed.   790. 

95.  Power  of  state  to  require  a  license. 
— Lelcup  V.  Mobile,  127  U.  S.  640.  32  L. 
Ed.   311. 

96.  State  obstruction  of  ri'ghts  conferred 
by  federal  license. — Pennsylvania  ^'.  Wheel- 
ing, etc..  Bridge  Co.,  13  How.  518,  566,  14 
L.    Ed.   249. 

97.  State  regulation  of  rates  of  com- 
pany incorporated  by  United  States. — ■ 
Reagan  v.  Mercantile  Trust  Co.,  154  U. 
S.  413,  417,  38  L.  Ed.  1028  (following  the 
dnrtrine  of  Thomson  v.  Pacific  Railroad, 
9  Wall.  579.  19  L.  Ed.  792.  and  Railroad 
Co.  7'.  Peniston,  18  Wal].  5,  36.  21  L.  Ed. 
787.  in  which  it  was  held  that  the  exemp- 
tion of  federal  agencies  from  state  taxa- 
tion of  federal  agencies  from  state  taxa- 
nature  of  the  agents,  or  upon  the  mode  of 
their  constitution,  or  upon  the  fact  that 
they  are  agents,  but  upon  the  effect  of  the 
taxation).  Smyth  v.  Ames,  169  U.  S.  466, 
519,  522,  42   L.   Ed.   819. 


That  the  Union  Pacific  Railway  Com- 
pany received  its  franchises  from  the 
federal  government  and  was  created  for 
the  accomplishment  of  national  objects, 
does  not  prevent  the  state  of  Nebraska, 
one  of  the  states  traversed  by  its  line  of 
road,  from  prescribing  reasonable  maxi- 
mum rates  for  the  carriage  of  freight 
within  state  limits.  Smyth  v.  Ames,  169 
U.  S.  466,  519,  522,  42  L.  Ed.  819,  follow- 
ing Reagan  v.  Mercantile  Trust  Co.,  154 
U.   S.   413,  416,  38   L.   Ed.   1028. 

Nor  is  the  power  of  the  state  to  pre- 
scribe a  reasonable  maximum  rate  f'^r 
transportation  wholly  within  the  state 
upon  such  a  road  ipso  facto  taken  away  by 
reason  of  the  fact  that  congress  has  re- 
served to  itself  the  power  to  regulate  or 
reduce  rates  of  transportation.  The  res- 
ervation of  such  a  power  by  congress  is 
not  equivalent  to  a  declaration  that  the 
states  through  which  the  road  runs  shall 
not  regulate  rates  of  intrastate  transpor- 
tation, but  such  power  remains  with  the 
states  until  congress  shall  have  exercised 
its  reserved  power  to  regulate.  Smj^th  v. 
Ames,  169  U.  S.  466,  522.  42   L.   Ed.  819. 

Until  congress,  in  the  exercise  either  of 
the  power  specifically  reserved  by  the 
eighteenth  section  of  the  act  of  1862.  or 
its  power  under  the  general  reservation 
made  of  authority  to  add  to,  alter,  amend 
or  repeal  that  act.  prescribes  rates  to  be 
charged  by  the  Union  Pacific  Railroad 
Company,  it  remains  with  the  states 
through  which  the  road  passes  to  fix 
rates  for  transportTtion  beginning  and 
ending  within  their  respective  limits. 
Smyth  V.  Ames.  169  U.  S.  466,  522,  42  L. 
Ed.   819. 
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(iii)  State  Bncroachment  through  the  Exercise  of  the  Police  Pozvcr. — See  the 
title  Police  Power.  And  see,  also,  ante,  "Generally,"  VI,  D,  3,  c,  (6),  (b;, 
(cc),    (aaa). 

(jjj)  ^iate  Regulation  of  National  Banks. — National  banks  are  inslruments 
devised  to  secure  the  better  administration  of  an  impc-riant  branch  of  the  public 
service.  As  such  they  are  agencies  of  the  national  government  over  which  the 
states  can  exercise  no  control  except  in  so  far  as  the  national  government  may 
permit. '-^^ 

Taxation  of  Natio-ial  Banks.— See  ante,  "Taxation  of  National  Banks," 
VI,  D,  3,  c,  (6),  (b),  (ccj,  {Hi),  (hhhh),  (ccccc),  (dddddd).  See,  generally, 
the  title  Taxation. 

(kkk)  !^tatc  Interference  zvith  Patent  Rights?^ — Assignment  and  Trans- 
fer of  Patent  Ri^-hts. — As  to  the  intangible  right  conferred  by  the  letters 
patent,  the  state  cannot  burden  the  right  to  assign  cr  transfer  the  same  with 
oppressive  or  unreasonable  restrictions,  but  it  may,  in  the  absence  of  congres- 
sional legislation  upon  the  subject,  make  reasonable  regulations  governing  the 
assignment  or  transfer  of  patent  rights  for  the  purpose  of  protecting  its  citizens 
from  fraud.  But  the  act  must  be  a  reasonable  and  fair  exercise  of  the  power 
of  the  state  for  the  purpose  of  checking  a  well-known  evil  and  to  prevent,  as 
far  as  possible,  fraud  and  imposition  in  the  sale  of  patent  rights.^ 

Taxation  of  Patented  Articles. — See  ante,  "State  Taxation  of  Patented 
.Vrlicles,"  VI,  D,  3,  c,   (6),    (b),   (cc),   (fff),   (kkkk). 

(Ill)  Federal  Institutions  unthim  the  States;  Soldiers'  Homes,  etc. — The  states 
have  no  jurisdiction  over  federal  ofificers  who  are  engaged  in  the  internal  admin- 


98.  State  regulation  of  national  banks. — 

["armer^',  etc.,  Xat.  Bank  v.  Dearing.  91 
U.  S.  29,  23  L.  Ed.  196;  Pacific  Xat.  Bank 
:■.  Mixter,  124  U.  S.  721,  31  L.  Ed.  567; 
Van  Reed  v.  People's  Nat.  Bank,  198  U. 
S.  554,  557,  49  L.  Ed.  1161;  Rankin  V.  Bar- 
ton, 199  U.  S.  228,  232,  50  L.  Ed.  163. 
See.  generally,  the  title  BANKS  AND 
BANKING,  vol.   3,  pp.   17,  156,   note  93. 

99.  State  interference  with  patent 
rights;  control  of  patented  articles. — • 
Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  Ed.  1115;  Weber  v.  Virginia,  103  U. 
S.   344,  26   L.   Ed.   565. 

A  party  to  whom  such  letters  patent 
were,  in  the  usual  form,  issued  for  "an 
improved  burning  oil,"  whereof  he  claimed 
to  be  the  inventor,  was  convicted  in  Ken- 
tucky for  there  selling  that  oil.  It  had 
been  condemned  by  the  state  inspector  as 
"unsafe  for  illuminating  purposes."  under 
a  statute  requiring  such  inspection,  and 
imposing  a  penalty  for  selling  or  offering 
to  sell  within  the  state  oils  or  fluids,  the 
product  of  coal,  petroleum  or  other  bi- 
tuminous substances,  which  could  be  used 
for  such  purposes,  and  which  had  been 
so  condemned.  It  was  admitted  on  the 
trial  that  the  oil  could  not,  by  any  chem- 
ical combination  described  'n  the  specifi- 
cation annexed  to  the  letter^  patent,  be 
made  to  conform  to  the  'andard  pre- 
scribed by  that  statute.  .ield.  that  the 
enforcement  of  the  statute  interfered  with 
no  right  conferred  by  the  letters  patent. 
Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.    Ed.    1115. 

1.  As  to  the  assignment  and  transfer  of 
patent   rights. — Allen   v.    Riley,   203    U.    S. 


347.  51  L.  Ed.  216;  Woods  v.  Carl.  203  U. 
S.    358,   51    L.    Ed.   219. 

Section  4898  of  the  Revised  Statutes. 
providing  that  the  assignment  of  any  pat- 
ent or  interest  therein  shall  be  void  as  to 
subsequent  purchasers  and  mortgagees  for 
valuable  consideration  and  without  no- 
tice, unless  such  assignment  be  recorded 
in  the  patent  office  within  three  months 
from  the  date  thereof,  is  not  such  legisla- 
tion as  takes  away  the  rights  of  the  state 
to  legislate  on  the  subject  themselves  in 
a  manner  neither  inconsistent  with  nor 
opposed  to  the  federal  statute.  Allen  v. 
Riley,  203  U.  S.  347,  51  L.  Ed.  216;  Woods 
r.   Carl.  203  U.   S.  358,  51   L.   Ed.   219. 

The  Kansas  act.  Laws  of  1889,  182,  Gen. 
Statutes  of  Kansas,  1901,  §§  4356,  4357, 
4358,  which  makes  it  unlawful  for  any  per- 
son to  sell  or  barter  any  patent  right,  or 
alleged  patent  right,  in  any  county  in  that 
state,  without  first  filing  with  the  clerk  of 
the  district  court  of  such  county  duly  au- 
thenticated copies  of  the  letters  patent 
and  at  the  same  time  making  an  affidavit 
that  such  letters  are  genuine,  is  a  reason- 
able and  valid  regulation  and  one  not 
repugnant  to  or  forbidden  by  §  4898  of 
the  Revised  Statutes,  above  mentioned. 
Allen  V.  Riley,  203  U.  S.  347,  51  L-  Ed. 
21fl. 

The  Arkansas  act  of  April  23,  1891, 
Kirby's  Dig.,  §  513,  srbstantially  the  same 
as  the  Kansas  act  mentioned  in  the  pre- 
ceding paragraph,  but  with  an  additional 
provision  making  void  a  note  given  for  a 
patent  right  unless  it  shows  on  its  face 
the  consideration  for  which  it  was  given, 
was  upheld  in.  Woods  v.  Carl,  203  U.  S. 
358,    51    L.    Ed.    319. 
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istration  of  a  federal  institution  within  the  state,  while  such  officers  are  acting 
within  the  limitations  imposed  and  approved  by  congress. - 

(dd)  Federal  Bn^raachment  upon  the  States — faaa)  Federal  Government 
Bound  to  Respect  Differences  between  Domestic  Instit-utions  of  States. — All  the 
political  sovereignty  of  the  United  States,  within  the  states,  must  be  exercised 
according  to  the  subject  matter  upon  which  it  may  be  brought  to  bear,  and  ac- 
cording to  what  was  the  actual  condition  of  the  states  in  their  domestic  insti- 
tutions when  the  constitution  was  formed,  until  a  state  shall  please  to  alter  them." 

(bbb)  Federal  Government  Not  to  Control  the  Poiver  nor  Reviezv  the  Dis- 
cretion of  State  Legislatures. — To  exercise  unlimited  legislative  powers  within 
their  own  limits,  except  so  far  as  restrained  by  the  constitution  of  the  United 
States,  is  one  of  the  essential  attributes  of  the  sovereignty  of  the  states.  The 
federal  government,  through  its  supreme  court,  has  no  jurisdiction,  therefore,  to 
control  the  powers  nor  to  review  the  discretion,  of  the  state  legislatures,  unless  they 
have  exercised  their  powers  in  such  manner  as  to  conflict  with  the  federal  constitu- 
tion. That  a  state  legislature  has  abused  its  powers,  that  it  has  enacted  laws  which 
are  unjust  and  oppressive,  or  impolitic,  unwise  or  inexpedient,  or  that  it  has  acted 
from  unworthy  motives,  are  questions  wjth  which  the  federal  government,  acting 
through  any  of  its  departments,  has  nothing  to  do.  So  long  as  the  legislature  has 
not  transcended  the  limits  imposed  by  the  federal  constitution,  the  federal  su- 
preme court  is  not  the  harbor  in  which  the  citizens  of  a  state  may  find  refuge 
from  the  ill-advised,  unjust  and  oppressive  action  of  their  state  legislature.^ 


2.  Federal  institutions  within  the  states; 
soldiers'  homes. — Ohio  r.  Thomas,  173  U. 
S.   276,  282,   43    L.   Ed.   699. 

The  legislature  of  the  state  of  Ohio  has 
no  constitutional  power  to  interfer  with 
the  board  of  managers  or  the  governor 
of  the  soldiers'  home  in  Montgomery 
County,  Ohio,  while  they  are  engaged  in 
the  administration  of  its  afifairs,  acting 
therein  in  pursuance  to  acts  of  congress 
providing  therefor.  It  it  a  federal  insti- 
tution, and  neither  by  virtue  of  the  fact 
of  jurisdiction  of  the  ground  whereon  the 
home  is  located  nor  by  the  police  power 
of  the  state  are  the  authorities  enabled  to 
prohibit  the  furnishing  of  any  rations  ap- 
proved by  congress  or  by  the  board  of 
managers  of  the  home.  (Dhio  v.  Thomas, 
173  U.  S.  276,  282,  43  L.  Ed.  699. 

The  governor  of  the  soldiers'  home  at 
Dayton,  Ohio,  in  supplying  food  and  ra- 
tions to  the  inmates  of  that  institution, 
is  not  subject  to  the  Ohio  statute  regu- 
lating the  use  of  oleomargarine  and  requir- 
ing, among  other  things,  that  placards, 
printed  in  letters  of  a  prescribed  size,  and 
giving  notice  of  its  use,  shall  be  posted  in 
places  where  it  served  as  an  article  of 
food.  Ohio  V.  Thomas,  173  U.  S.  276,  43 
L.   Ed.    699. 

3.  Federal  government  to  recognize  dif- 
ferences between  domestic  institutions  of 
the  states. — Passenger  Cases  (opinion  of 
Wayne,  J.),  7  How.  283,  428,  12  L.  Ed.  702; 
Scott  V.  Sandford,  19  How.  393,  394,  15 
L.  Ed.  691. 

"The  constitution  was  formed  by  states 
in  which  slaverv  existed,  and  was  not 
likelv  to  be  relinquished,  and  states  in 
which  slavery  had  been,  but  was  abol- 
ished, or  for  the  prosoective  aboHtio.n  of 
which   provision   had   been   made  by   law. 


The  undisturbed  continuance  of  that  dif- 
ference between  the  states  at  that  time, 
unless  as  it  might  be  changed  by  a  state 
itself,  was  the  recognized  condition  in  the 
constitution  for  the  national  Union.  It 
has  that,  and  can  have  no  other,  founda- 
tion." (Opinion  of  Wavne.  J.)  Pas- 
senger Cases,  7  How.  283',  428,  12  L.  Ed. 
702.  See,  also,  ante,  "Construction  in  the 
Light  of  Contemporaneous  History  and 
Existing    Conditions,"    III,    B,    3. 

4.  State  legislative  power  and  discretion 
not  subject  to  federal  control. — Fletcher 
V.  Peck,  6  Cranch  87.  3  L.  Ed.  162;  Hous- 
ton V.  Moore.  5  Wheat.  1.  45,  5  L.  Ed.  19; 
Green  v.  Biddle,  8  Wheat.  1.  »8,  5  L.  Ed. 
547;  Providence  Bank  v.  BiHings,  4  Pet. 
514,  563,  7  L.  Ed.  939;  Passenger  Cases 
(opinion  of  McLean,  J.),  7  How.  283.  399, 
12  L.  Ed.  702;  Ohio  Life  Ins.,  etc..  Co. 
V.  Debolt,  16  How.  415,  14  L.  Ed.  997; 
New  York  v.  Commissioners  ©f  Taxes,  2 
Black  620,  17  L.  Ed.  451;  Cummings  V. 
Missouri,  4  Wall.  277,  318.  18  L.  Ed.  356; 
Witherspoon  v.  Duncan.  4  Wall.  210.  217, 
18  L.  Ed.  339;  License  Tax  Cases,  5  Wall. 
462.  469,  18  L.  Ed.  497;  Lane  County  V. 
Oregon,  7  Wall.  71,  19  L.  Ed.  101;  St. 
Louis  V.  Ferry  Co.,  11  Wall.  423,  20  L. 
Ed.  192;  State  Tax  on  Foreign-Held 
Bonds,  91  U.  S.  300.  21  L.  Ed.  179;  Munn 
V.  Illinois,  94  U.  S.  113,  132.  24  L.  Ed.  77; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S. 
155.  164,  24  L.  Ed.  94;  Davidson  r.  New 
Orleans.  96  U.  S.  97,  104,  24  L.  Ed.  616; 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  49" 
498,  25  L.  Ed.  558;  Livingston  County  ^. 
Darlington.  101  U.  S.  407,  416,  25  L.  Ed. 
1015;  Mobile  County  z:  Kimball.  102  U.  S. 
691,  26  L.  Ed.  238;  Bridge  Co.  z:  United 
States.  105  U.  S.  470,  482.  26  L.  Ed.  1143; 
Antoni  V.  Greenhow,  107  U.  S.  769,  775,  27 
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Exception. — There  is  one  apparent  exception  to  the  statement  that  the  fed- 
eral government  cannot,  through  any  of  its  departments,  control  the  powers  or 
review  the  discretion  of  a  state  legislature  acting  within  the  limits  of  its  con- 


h.  Ed.  468;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  670,  29 
L.  Ed.  516;  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  520.  29  L.  Ed.  463; 
Wabash,  etc..  R.  Co.  v.  Illinois,  118  U. 
S.  557,  577,  30  L.  Ed.  244;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  370,  30  L.  Ed.  220; 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S. 
444,  448.  449,  450,  30  L.  Ed.  976;  Maynard 
V.  Hill,  125  U.  S.  190,  209,  31  L.  Ed.  654; 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
684,  32  L.  Ed.  353;  Walston  v.  Nevin,  128 
U.  S.  578,  582,  32  L.  Ed.  544;  Charlotte, 
etc.,  R.  Co.  V.  Gibbes.  142  U.  S.  386,  35 
L.  Ed.  1051;  Horn  Silver  Min.  Co.  v.  New 
York  State,  143  U.  S.  305.  36  L.  Ed.  164; 
New  York  v.  Squire,  145  U.  S.  175,  36  L. 
Ed.  666;  Bryan  v.  Board  of  Education, 
151  U.  S.  6S9,  653,  38  L.  Ed.  297;  New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S. 
556,  570.  38  L.  Ed.  269;  Connecticut  v. 
Woodruff,  153  U.  S.  689.  38  L.  Ed.  869; 
Postal  Tel.  Cable  Co.  v.  Charleston,  153 
U.  S.  &92.  699,  38  L-  Ed.  871;  New  York, 
etc.,  R.  Co.  V.  Pennsylvania,  153  U.  S. 
628.  641,  38  L.  Ed.  846;  Pollock  v.  Farm- 
ers' Loan  &  Trust  Co..  157  U.  S.  429,  561, 
39  L.  Ed.  759;  Fallbrook  Irrigation  Dis- 
trict V.  Bradley,  164  U.  S.  112,  155,  41  L. 
Ed.  369;  Castillo  v.  McConnico,  168  U. 
S.  674,  682,  42  L.  Ed.  622;  Chicago,  etc., 
R.  Co.  V.  Nebraska,  170  U.  S.  57,  77.  42 
L.  Ed.  948;  L'Hote  V.  New  Orleans,  177 
U.  S.  587.  44  L.  Ed.  899;  Yazoo,  etc.,  R. 
Co.  V.  Adams,  180  U.  S.  1,  25,  45  L.  Ed. 
395;  Qrr  v.  Gilman,  183  U.  S.  278,  283,  46 
h.  Ed.  196;  Louisville,  etc.,  R.  Co.  v. 
Kentucky.  183  U.  S.  503,  512,  46  L-  Ed. 
298;  Jacobson  v.  Massachusetts,  197  U.  S. 
11,  22,  49  L.  Ed.  643;  Kehrer  v.  Stewart, 
197  U.  S.  60,  TO,  49  L.  Ed.  663;  Cunnius 
V.  Reading  School  District,  198  U.  S.  458, 
469,  49  L.  Ed.  1125;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works.  199  U. 
S.  306,  50  L.  Ed.  204:  St.  Mary's,  etc.. 
Petroleum  Co.  z-.  West  Virginia,  203  U.  S. 
183,  192,  51  L.  Ed.  144;  Northwestern  Nat. 
Life  Ins.  Co.  v.  Riggs.  203  U.  S.  243,  51 
L.  Ed.  168;  Whitfield  z'.  ^Etna  Life  Ins. 
Co.,  205  U.  S.  489,  495.  51  L.  Ed.  895.  See, 
also,  post,  "Judicial  Control  of  Legisla- 
tive Discretion."  VI,  D,  3,  d,  (4),  (b),  (bb), 
et   seq. 

State  powers  are  at  all  times  and  un- 
der all  circumstances  exercised  independ- 
ently of  the  general  government,  and  are 
never  declared  void  or  inoperative  except 
wh^n  they  transcend  state  jurisdiction. 
Passenger  Cases  (opinion  of  McLean, 
J.),   7    How.   283,   399.   12   L.    Ed.   702. 

"The  extent  to  which  it  shall  be  exer- 
cised, the  subjects  upon  which  it  shall  be 
exercised,  and  the  mode  in  which  it  shall 
be  exercised,  are  aH  equally  within  the 
discretion  of  the  legislatures  to  which  the 
states   commit  the  exercise  of  the  power. 


That  discretion  is  restrained  only  by  the 
will  of  the  people  expressed  in  the  state 
constitutions  or  through  elections,  and 
by  the  condition  that  it  must  not  be  so 
used  as  to  burden  or  embarrass  the  oper- 
ations of  the  national  government.  There 
is  nothing  in  the  constitution  which  con- 
templates or  authorizes  any  direct  abridg- 
ment of  this  power  by  national  legislation." 
Lane  County  v.  Oregon,  7  Wall.  71,  19  L. 
Ed.  101;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  561,  39  L  Ed. 
759. 

The  hardship,  impolicy,  or  injustice  of 
state  laws  is  not  necessarily  an  objection 
to  their  constitutional  validity;  the  rem- 
edy for  evils  of  that  character  is  to  be 
sought  from  state  legislatures.  Our  ju- 
risdiction cannot  be  invoked  unless  some 
right  claimed  under  the  constitution,  laws, 
or  treaties  of  the  United  States  is  in- 
vaded. This  court  is  not  a  harbor  where 
refuge  can  be  found  from  every  act  of 
ill-advised  and  oppressive  state  legisla- 
tion. Missouri  Pac.  R.  Co.  v.  Humes, 
115    U.    S.    512.    520,    29    L.    Ed.    463. 

"The  remedy  for  abuse  is  i'n  the  state 
courts,  for,  in  the  language  of  Mr.  Justice 
Field,  in  Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  Ed.  238,  'this  court  is  not 
the  harbor  in  which  the  people  of  a  city 
or  county  can  find  a  refuge  from  ill-ad- 
vised, unequal  and  oppressive  state  leg- 
islation.'" Walston  V.  Nevin,  128  U.  S. 
578,    582,   32    L.    Ed.   544. 

In  the  case  of  Cummings  v.  Missouri, 
4  Wall.  277,  318.  18  L.  Ed.  356,  Mr.  Jus- 
tice Field  delivering  the  majority  opinion 
of  the  court  upon  the  constitutionality  of 
the  "test  oath"  provision  of  the  constitu- 
tion of  that  state,  said:  "This  court  can- 
not decide  the  case  upon  the  justice  or 
hardship  of  these  provisions;  its  duty  is 
to  determine  whether  they  are  in  conflict 
with  the  constitution  of  the  United 
States." 

The  federal  courts  cannot  review  the 
wisdom,  propriety  or  policy  of  legislation 
repudiating  public  contracts  under  a  plea 
of  a  technical  incapacity  to  contract. 
Yazoo,  etc.,  R.  Co.  v.  Adams,  180  U.  S.  1, 
25,    45   L.    Ed.    395. 

State  discretion  in  the  enactment  of 
police  regulations. — The  power  of  the  fed- 
eral courts  to  review  the  action  of  a  state 
legislature  in  the  enactment  of  police 
regulations  does  not  exist  until  there  has 
been  some  invasion  of  congressional 
power  or  of  private  rights  secured  by  the 
constitution  of  the  United  States.  L'Hote 
V.  New  Orleans,  177  U.  S.  587,  44  L.  Ed. 
899. 

The  duty  to  safeguard  the  public  health 
rests  primarily  with  the  states,  and  the 
mode  or  manner  in  which  that  result  is 
to   be   accomplished   is   within   the   discre- 
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stitutional  authority.  This  exception  arises  in  tliat  class  of  cases  in  which  the 
states  have  concurrent  jurisdiction  with  the  federal  government  to  legislate 
concerning  a  particular  subject  matter  until  congress  shall  see  fit  to  enact  leg- 
islation superseding  that  of  the  states.  As  to  those  subjects,  congress,  whenever 
it  deems  the  regulations  enacted   by     the  states  to  be  inexpedient,  unwise,  op- 


tion of  the  state,  subject  to  federal  re- 
view only  in  the  event  that  the  state  en- 
acts some  statute  or  regulation  upon  the 
subject  in  contravention  of  the  constitu- 
tion of  the  United  States.  Jacobson  v. 
Massachusetts,  197  U.  S.  11.  22.  49  L. 
Ed.  643.  See,  also,  the  title  POLICE 
POWER. 

Uncontrollable  power  of  state  to  tax.— 
"The  taxing-  power,  so  far  as  it  is  re- 
served to  the  states,  and  used  within  con- 
stitutional limits,  cannot  be  controlled  or 
restrained  by  this  court,  the  prudence  of 
its  exercise  not  being  a  judicial  question." 
New  York  v.  Commissioners  of  Taxes, 
2  Black  620,  17  L.  Ed.  4.')1;  Delaware 
Railroad  Tax,  18  Wall.  206,  231,  21  L.  Ed. 
888;  Horn  Silver  Min.  Co.  v.  New  York 
State.  143  U.  S.  305,  313,  36  L.  Ed.  164;  New 
York,  etc.,  R.  Co.  v.  Pennsylvania.  153  U. 
S.  628,  641,  38  L.  Ed.  846;  Postal  Tel. 
Cable  Co.  v.  Charleston,  153  U.  S.  692, 
€99,  38  L.  Ed.  871. 

It  is  not  the  province  of  the  United 
States  supreme  court  to  interfere  with  the 
policy  of  the  revenue  laws  of  the  states, 
nor  with  the  interpretation  given  to  them 
by  their  courts.  Each  state  has  the  right 
to  determine  the  manner  of  levying  and 
collecting  taxes.  Witherspoon  v.  Duncan. 
4  Wall.  210,  217.  18  L.  Ed.  339;  Castillo  v. 
McConnico,  168  U.  S.  674.  682.  42  L.  Ed. 
622.  See,  also,  ante,  "The  Taxing  Power," 
VI.   D.   3,   c,    (5),    (b),    (bb),    (bbb). 

What  the  necessity  is  for  a  license  tax, 
and  upon  what  occupations  it  shall  be  im- 
posed, as  well  as  the  amount  of  the  im- 
position, are  exclusively  within  the  con- 
trol of  the  state  legislature.  So  long  as 
there  is  no  discrimination  against  citi- 
zens of  other  states,  the  amount  and 
necessity  of  the  tax  are  not  open  to  criti- 
cism here.  Kehrer  v.  Stewart,  197  U.  S. 
r>0.    70,    49    L.    Ed.    663. 

"The  contrary  has  not  been  held  in  this 
court  by  the  case  of  Loan  Ass'n  f.  To- 
peka,  20  Wall.  655.  22  L.  Ed.  455.  In  that 
case  a  statute  of  Kansas  was  held  invalid 
because  by  its  provisions  the  property_  of 
the  citizen  under  the  guise  of  taxation 
would  be  taken  in  aid  of  a  private  enter- 
prise, which  was  a  perversion  of  the 
power  of  taxation.  The  case  was  brought 
in  the  United  States  circuit  court  for  the 
district  of  Kansas,  and  w-as  decided  by 
that  court  in  favor  of  the  city.  There  had 
been  no  decision  of  the  highest  state  court 
upon  the  question  whether  the  act  vio- 
lated the  constitution  of  Kansas.  and 
consequently  there  was  none  to  be  fol- 
lowed by  the  federal  court  upon  that 
question.     This  court  held  that  a  law  tax- 


ing the  citizen  for  the  use  of  a  private 
enterprise  conducted  by  other  citizens 
was  an  unauthorized  invasion  of  private 
rights.  Mr.  Justice  Miller  said  that  there 
were  such  rights  in  every  free  government 
which  were  beyond  the  control  of  the 
state.  The  ground  of  the  decision  w'as  as 
stated,  that  the  act  took  the  property  of 
the  citizen  for  a  private  purpose,  although 
under  the  forms  of  taxation.  In  thus 
holding,  there  was  no  overruling  or  re- 
fusing to  follow  the  decisions  of  the  high- 
est court  of  the  state  respecting  the  con- 
stitution of  its  own  state."  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S. 
11'},    IS.-S.    41    L.    Ed.    369. 

Regulation  of  carriers;  long  and  short 
haul. — Of  the  justice  or  propriety  of  the 
principle  which  lies  at  the  foundation  of 
the  Illinois  statute  prohibiting  carriers  of 
goods  from  charging  more  for  a  short 
than  for  a  long  haul  it  is  not  within  the 
province  of  the  United  State  supreme 
court  to  speak.  As  restricted  to  a  trans- 
portation which  begins  and  ends  within 
the  limits  of  the  state  it  may  be  very  just 
and  equitable,  and  it  certainly  is  the  prov- 
ince of  the  state  legislature  to  determine 
that  nuestion.  Wabash,  etc.,  R.  Co.  v. 
Illinois  ns  U.  S.  557.  577,  30  L.  Ed.  244. 
Legislative  discretion  in  granting  fran- 
chises.— It,  is  not  our  pr'^vince  to  def^lare 
that  the  legislature  unwisely  exercised  the 
discretion  with  which  it  was  invested  in 
granting  an  exclusive  franchise  to  a  gas 
companv  or  an  exemption  from  taxation, 
etc.  "Whether  such  contracts  should  be 
made  <^r  not  is  exclusively  for  the  con- 
sideration of  the  state.  It  is  the  exercise 
of  an  undoubted  power  of  sovereignty 
which  has  not  been  surrendered  bv  the 
pd'-pti^n  of  the  constitution  of  the  United 
States,  and  over  which  this  courthas  no 
control.  For  it  can  never  be  maintained 
in  any  tribunal  in  this  country  that  the 
people  of  a  state,  in  the  exercise  ^f  the 
powers  of  sovereignty,  can  be  restrained 
within  narrower  limits  than  that  fixed  by 
the  constitution  of  the  United  States,  upon 
the  ground  that  they  make  contracts 
ruinous  or  injurious  to  themselves."  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  670,  29  L.  Ed.  516;  Horn 
Silver  ^Tin.  Co.  r.  New  York  State,  143 
U.    S.    305,   313,   36   L.    Ed.    164. 

Neither  can  a  franchise  granted  by  a 
municipal  corporation  be  declared  void 
upon  grounds  of  public  policy  merely  be- 
cause, in  the  opinion  of  the  court,  it  was 
granted  for  an  unreasonable  length  of 
time  California  Reduction  Co.  z'.  Sani- 
tarv  r? eduction  Works,  199  U.  S.  306,  50 
L.   Ed.  204. 
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pressive   or   unjust,   ma}-    supersede    them   by   legislation    of   its   own.^ 

(ccc)  Power  of  Federal  Government  to  Control  or  Reznse  the  Proceedings 
of  State  Courts. — 'I  he  federal  government  has  no  jurisdiction  to  interfere  vvidi 
the  constitulion,  jurisdiction  or  procedure  of  state  courts,  or  to  review  tlicir  de- 
cisions,   except    where    the    federal    constitution    and    laws    are    involved.*' 

Enjoining  Criminal  Proceedings  in  State  Courts. — "The  existence  of 
the  power  in  the  courts  of  the  United  States  to  discliarge  upon  habeas  corpus 
by  no  means  implies  that  they  may,  in  the  exercise  of  their  equity  powers,  in- 
terrupt or  enjoin  proceedings  of  a  criminai   character  in  a  state  court."" 

As  to  Habeas  Corpus  Where  Persons  Are  in  Custody  of  State  Courts. 
— The  reluctance  with  which  the  federal  supreme  court  will  sanction  federal 
interference  with  a  state  in  the  administration  of  its  domestic  law  for  the  prose- 
cution of  crime  has  been  frequently  affirmed.  It  is  only  where  fundamental 
rights,  specially  secured  by  the  federal  constitution,  are  invaded  that  such  inter- 
ference is  warranted.^ 

(ddd)  Federal  Encroachment  upon  the  States  through  the  Exercise  of  the 
Taxing  Power — (aaaa)  Generally. — There  are  certain  virtual  limitations  upon 
the  taxing  power  of  congress  arising  from  the  principles  of  the  constitution 
itself.  One  of  these  limitations  is  that  it  cannot  be  so  exercised  as  to  destroy 
the  state  governments,  or  embarrass  their  lawful  operation. ^     The  right  of  tlie 


5.  Houston  V.  Moore,  5  Wheat.  1,  22, 
45.  5  L.  Ed.  19;  Ouachita  Packet  Co.  v. 
Aiken.  121  U.  S.  444,  448,  449,  430,  30  L-. 
Ed.  976.  See,  also,  ante.  "General  Prin- 
"iples,"  VT,  D,  3.  c,  (5),  (b),  (aa);  "Il- 
lustrations,"  VI.    D,    3.    c,    ^5),    (b),    (bb). 

Thus  wharf a.ee.  in  the  absence  of  con- 
n:ressional  regulation,  is  governed  by  state 
laws.  By  the  state  laws  it  is  generally 
required  to  be  reasonable;  and  by  those 
laws  its  reasonableness  must  be  judged. 
If  it  does  not  violate  them,  and  they  do 
not  violate  the  constitiition  of  the  United 
States,  relief  against  alleged  unreasonable 
charges  cannot  be  had  in  the  federal 
courts  when  the  jurisdiction  is  based 
upon  the  alleged  unconstitutionalitv  of 
the  charges,  and  not  on  the  citizenship  of 
the  parties.  With  the  federal  congress, 
however,  it  is  d-'fiferent;  for  if  it  deems 
the  state  regulations  to  be  unreasonable 
or  oppressive,  it  may  supersede  them  by 
regulations  of  its  own.  Ouachita  Packet 
Co.  7'.  Aiken.  121  U.  S.  444.  448,  449.  4.50, 
SO  L.   Ed.  976. 

6.  Power  to  control  or  revise  proceed- 
ings in  s'-ate  courts. — Claflin  7.'.  Houseman, 
13  U.  S.  130  137.  23  L.  Ed.  833.  See,  also, 
t^he  iitlf  APPEAL  AND  ERROR 
vol.  1.  p.  333;  COURTS:  HABE.^S 
COPPTJS:  INJUNCTIONS;  JURIS- 
DICTION; MANDAMUS:  etc.  And  see 
ante.  "State  Courts:  Their  Constiiiition. 
lurisd'rtion  and  Procedure,"  VI,  D,  3,  c. 
(4).  CeV 

7.  Enjrining  criminal  proceedings  in 
state  courts.-  -F-i's  r.  McGhee.  172  U.  S. 
516,   532,  43   L.    Ed    535 

I,et  rhe  defendants  appear  to  the  mdict- 
ment  and  defend  them'^elves  upon  the 
ground  tliai  the  state  statute  is  repugnani 
*o  the  constitution  of  the  United  States 
The  state  court  is  competent  to  determine 

4USEnc-l^ 


the  question  thus  raised,  and  is  under  a 
duty  to  enforce  the  mandates  of  the  su- 
preme law  of  the  land.  Robb  v.  Con- 
nolly, 111  U.  S.  624,  28  L.  Ed.  542.  And 
if  the  question  is  determined  adversely  to 
the  defendants  in  the  highest  court  of  the 
state  in  which  a  decision  can  be  had,  the 
judgment  may  be  re-examined  by  the  fed- 
eral supreme  court  upon  writ  of  error. 
That  the  defendants  may  be  frequently 
indicted  constitutes  no  reason  why  a  fed- 
eral court  of  equity  should  assume  to  in- 
terfere with  the  ordinary  course  of  crimi- 
nal procedure  in  a  state  court.  Fitts  v. 
McGhee,  172  U.  S.  516,  532.  43  L.  Ed.  535. 
In  this  case,  it  was  held  that  the  fed- 
eral circuit  court  could  not  enjoin  the 
institution  or  prosecution  of  a  criminal  pro- 
ceeding against  the  toll  gatherers  of  a  rail- 
road company  for  exacting  from  the  pub- 
lic a  road  of  toll,  for  crossing  a  bridge 
owned  by  the  railroad  company,  in  excess 
of  the  toll  prescribed  by  a  state  law  al- 
leged to  be  unconstitutional.  Fitts  v.  Mc- 
Ghee. 172  U.  S.  516,  532,  43  L.  Ed.  535. 
P^-.  p'so.  the  titles  COURTS;  INJUNC- 
TIONS. 

8.  As  to  habeas  corpus  where  person' 
is  in  custody  of  state  courts. — Ex  parte 
Reagel,  114  U.  S.  642,  29  L.  Ed.  250;  In 
re  Converse.  137  U.  S.  624.  34  L.  Ed.  793; 
In  re  Frederick,  149  U.  S.  70,  37  L.  Ed. 
653;  Allen  v.  Georgia,  166  U.  S.  138.  41 
L.  Ed.  949;  Hodgson  v.  Vermont,  138 
U.  S.  262.  42  L.  Ed.  461;  Brown  v.  New 
Tersev.  175  U.  S-  172,  44  L.  Ed.  119; 
Rogers  V.  Peck,  199  U.  S.  425,  434,  50  L. 
Ed.  256.  See,  generally,  the  title  HA- 
BEAS  CORPUS. 

9.  Federal  encroachment  through  exer- 
cise cf  the  taxing  power. — Veazie  Bank 
V.  Fenno,  8  Wall.  533,  54],  19  L.  Ed  48"; 
Railroad  Co.  v.  Peniston.  18  Wall.  530,  21 
L.   Ed.  787. 


210 


CONSTITUTIONAL  LAW. 


states  to  administer  their  own  afifairs  through  their  legislative,  executive  and 
judicial  departments,  in  their  own  manner  through  their  own  agencies,  carries 
with  it  an  exemption  of  those  agencies  and  instruments  from  the  taxing  power 
of  the  federal  government.  If  they  may  be  taxed  lightly,  they  may  be  taxed 
heavily;  if  justly,  oppressively.  Their  operation  may  be  impeded  and  may  be 
destroyed,  if  any  interference  is  permitted.  Hence,  the  beginning  of  such  tax 
is  not  allowed  on  the  one  side,  is  not  claimed  on  the  other. i*^ 

(bbbb)  Federal  Taxation  of  State  and  Municipal  Property  and  Revenues.— 
In  the  light  of  the  foregoing  principles,  it  is  scarcely  necessary  to  say  that  state 
revenues" are  not  subject  to  taxation  by  the  United  States  government.  12 

Municipal  Revenues.— A  municipal  corporation  is  a  portion  of  the  sovereign 
power  of  the  state,  and  is  not  subject  to  taxation  by  congress  upon  its  municipal 

revenue.  ^^ 

Property  of  States  and  of  Municipal  Corporations.— Likewise,  it  is  well 
settled  that  the  property  of  a  state  or  of  a  municipal  corporation,  owned  and 
used  for.  governmental  purposes,  is  not  subject  to  taxation  by  the  national  gov- 

ernment.^^ 

Constitution  Construed  in  Light  of  Existing  Conditions;  Property, 
Business  or  Revenue  Must  Be  of  a  Governmental  Character. — In  order 
to  determine  to  what  extent  the  property,  revenues,  etc.,  of  a  state  are  exempt 


10.  Same.— Collector  v.  Day,  11  Wall. 
113  128  20  L.  Ed.  122;  United  States  v. 
Rai'lroad  Co.,  17  Wall.  322,  327,  21  L  Ed. 
597-  Pollock  V  Farmers'  Loan  &  Trust 
Co.!  157  U.  S.  429.  .584,  39  L.  Ed.  759; 
Am'brosini  v.  United  States,  187  U.  S.  1, 
47  L  Ed.  4^;  Snyder  v.  Bettman,  190  U. 
S  249  47  L  Ed.  1035;  South  Carolina  v. 
United  States,  199  U.  S.  437.  4.-^9,  50  L. 
Ed.   261. 

The  means  and  instrumentalities  em- 
ployed by  the  states  for  carrying  on  the 
operations  of  their  governments,  for  pre- 
serving their  existence,  and  fulfilling  the 
duties  and  responsibilities  assigned  to 
them  by  the  constitution  carmot  be  taxed 
by  the  federal  government.  Collector  v. 
Day,  11  Wall.   113,  125.  20  L.  Ed.   122. 

This  is  especially  true  as  to  those  means 
and  instrumentalities  which  are  the  crea- 
tions of  the  states  by  virtue  of  their 
sovereign  and  reserved  rights;  as,  for  ex- 
ample, the  establishment  and  maintenance 
of  their  judicial  departments,  and  the  ap- 
nointment  of  officers  to  administer  their 
laws.  Collector  v.  Day,  11  Wall.  113,  126, 
20   L.    Ed.    122. 

12.  Federal  taxation  of  state  and  munic- 
ipal property  and  revenues.— Manhattan 
Co.  V.  Blake,  148  U.  S.  412,  37  L.  Ed.  504. 
The  act  of  congress  of  June  30.  1864, 
c  173.  §  110,  13  Stat.  277.  afterwards  em- 
bodied 'in  §  3408  of  the  Revised  Statutes 
imposed  a  tax  of  "one  twenty-fourth  of 
one  per  centum  each  month  upon  the 
average  amount  of  the  deposits  of  money, 
subject  to  payment  by  check  or  draft,  or 
represented  bv  certificates  of  deposit  or 
otherwise,  whether  pavable  on  demand  or 
at  some  future  day,  with  any  person,  bank, 
association,  company,  or  corporation,  en- 
gaged in  the  business  of  banking.  As 
applied  to  moneys  deposited  with  a  bank- 
ing   company    in    the    city    of    New    York 


to  the  credit  of  the  treasurer  of  the  state 
of  New  York,  to  be  used  for  the  purpose 
of  paying  the  principal  and  interest  of  the 
public  stock  of  that  state,  said  moneys  be- 
ing subject  to  the  draft  of  the  treasurer, 
payable  to  the  cashier  of  the  bank,  for  the 
purpose  before  stated,  this  statute  was 
not  unconstituticttjal  as  imposing  a  tax 
upon  the  revenues  of  the  state.  Man- 
hattan Co.  V.  Blake.  148  U.  S.  412,  37  L. 
Ed.    504. 

Such  money  was  not  the  revenue  of  the 
state  in  the  hands  of  a  disbursing  agent, 
but  was  the  money  of  the  bank,  just  as  any 
other  money  on  deposit.  Moreover,  the 
bank  i>aid  the  tax  without  charging  any 
portion  of  it  to  the  account  of  the  state. 
Manhattan  Co.  v.  Blake,  148  U.  S.  412,  37 
L.  Ed.  504. 

13.  Municipal  revenues. — Collector  v. 
Day,  11  Wall.  113,  124.  20  L.  Ed.  122; 
United  States  v.  Railroad  Co.,  17  Wall. 
322,  332,  21  L.  Ed.  597;  Pollock  v.  Farm- 
ers' Loan  Trust  Co.,  157  U.  S.  429.  584, 
39  L.  Ed.  759. 

14.  Property  of  states  and  of  municipal 
corporations. — Collector  v.  Day,  11  Wall. 
113  124,  20  L.  Ed.  122;  United  States  v. 
Railroad  Co.,  17  Wall.  322.  21  L.  Ed.  597; 
Pollock  V.  Farmers'  Loan  and  Trust  Co., 
157  U.  S.  429,  585.  39  L.  Ed.   759. 

Federal  succession  tax  as  applied  to  be- 
quest to  state  or  municipality. — In  Snyder 
V.  Bettman,  190  U.  S.  249,  47  L.  Ed.  1035, 
the  succession  tax  required  by  the  laws 
of  congress  was  sustained,  although  the 
bequest  was  to  the  city  of  Springfield, 
Ohio,  upon  the  ground  that  the  tax  im- 
posed was  not  upon  the  property,  but  upon 
tlie  right  to  succeed  to  property.  See,  also, 
United  States  v.  Perkins,  163  U.  S.  625.  41 
L.  Ed.  287,  in  which  a  succession  tax  im- 
posed by  state  law  was  upheld  even  as  to 
property  bequeathed  by  will  to  the  United 
States. 
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from  federal  taxation,  the  constitution  must  be  examined  in  the  hght  of  condi- 
tions as  they  existed  at  the  time  it  was  framed. ^^  Looking  at  the  constitution 
in  the  Hght  of  conditions  existing  at  the  time  of  its  adoption,  it  is  obvious  that 
the  framers,  in  granting  full  power  over  license  taxes  to  the  national  govern- 
ment, meant  that  that  power  should  be  complete,  and  never  thought  that  the  states 
by  extending  their  functions,  could  practically  destroy  it.^^  Construing  the  con- 
stitution in  the  manner  indicated,  it  is  evident  that  the  exemption  of  the  state 
agencies  and  instrumentalities  from  national  taxation  is  limited  to  those  which 
are  of  a  strictly  governmental  character  and  does  not  extend  to  those  which  are 
used  by  the  state  in  carrying  on  an  ordinary  private  business  in  which  the  state 
is  engaged.  1'^  Likewise,  revenue  must  be  municipal  in  its  nature  to  entitk  it 
to  the  exemption  claimed.  If  the  corporation  should  depart  from  its  municipal 
character,  and  assume  the  position  of  a  private  trustee,  it  would,  as  to  the  reve- 
nues handled  in  such  capacity,  enjoy  no  greater  privilege  than  would  an  individ- 
ual under  like  circumstances.  It  would  not  in  that  case  be  an  auxiliary  or  servant 
of  the  state,  but  of  the  individual  creating  the  trust. ^^ 

(cccc)  Salaries  of  State  Officers. — So  it  is  not  competent  for  congress,  under 
the  constitution  of  the  United  States,  to  impose  a  tax  upon  the  salary  of  a  judicial 
officer  of  a  state. ^^ 

(dddd)  Ten  Per  Cei*t  Tax  upon  State  Banks  of  Circida-tion. — Congress,  hav- 
mg  undertaken  to  provide  a  currency  for  the  whole  country,  may,  to  secure  the 
benefit  of  it  to  the  people,  restrain,   by  suitable  enactments,  the  circulation  as 


15.  Constitution  construed  in  light  of 
conditions  existing  at  time  of  adoption. — 

See.  ante,  "Construction  in  Light  of 
Contemporaneous  History  and  Existing 
Conditions,"  III,  B.  3.  And  see  South 
Carolina  v.  United  States.  199  U.  S.  437, 
453,   50  L.   Ed.  261. 

16.  Same. — South  Carolina  v.  United 
States,  199  U.  S.  437.  457,  50  L.  Ed.  261. 

17.  Property  or  revenue  must  be  of  a 
governmental  character. — United  States  v. 
Railroad  Co.,  17  Wall.  322,  332,  21  L.  Ed. 
597;  Amhrosini  v.  United  States,  187  U. 
S.  1,  47  L.  Ed.  49;  South  Carolina  v. 
United  States,  199  U.  S.  437,  461,  50  L. 
Ed.  261. 

The  carrying  on  of  a  private  business 
is  not  a  governmental  function,  and  the 
state  cannot  by  engaging  therein  exempt 
such  business  from  the  operation  of  the 
taxing  power  of  the  national  government. 
South  Carolina  v.  United  States,  199  U. 
S.  437,  461,  50  L.  Ed.  261. 

Thus  it  is  held  that  while  the  regulation 
and  control  of  the  traffic  in  intoxicating 
liquors  is  a  matter  clearly  within  the  po- 
lice powers  of  the  state,  nevertheless,  the 
state  cannot,  by  engaging  in  the  traffic  it- 
self, exempt  such  business  and  the  indivi- 
duals employed  to  carry  it  on  from 
the  operation  of  the  internal  revenue  laws 
of  the  United  States.  South  Carolina  v. 
United  States,  199  U.  S.  437,  457,  458,  50 
L.   Ed.   261. 

The  internal  revenue  tax  upon  the  traf- 
fic in  intoxicating  liquors,  as  appHed  to 
the  dispensary  system  of  South  Carolina, 
was  not  a  tax  upon  any  property  of  the 
state  nor  upon  the  profits  derived  from  the 
business,    but    was    merely    a    license    tax 


upon  the  business  itself,  irrespective  of 
profits  or  of  the  property  used  therein. 
South  Carolina  v.  United  States,  199  U  S. 
437,   458,   50  L.   Ed.  261. 

18.  Revenue  must  be  of  a  municipal 
character.— United  States  v.  Railroad  Co., 
17  WaH.  322.  332,  21  L.  Ed.  597. 

Where  a  municipal  corporation,  acting 
under  legislative  authority,  and  with  a 
view  to  the  advancement  of  the  commer- 
cial and  business  interests  of  the  city, 
makes  a  loan  of  funds  to  aid  the  construc- 
tion of  a  railroad  leading  into  the  city, 
taking  the  interest  bearing  bonds  of  the 
company  as  evidence  of  the  indebtedness, 
the  interest  derived  from  such  loan  is  to 
be  deemed  a  municipal  revenue,  and  a 
federal  statute  taxing  the  same  while  it 
is  yet  in  the  hands  of  the  railroad  com- 
pany, and  ordering  the  company  to  pay 
the  same  to  the  proper  federal  official,  is 
to  that  extent  unconstitutional  and  void. 
United  States  v.  Railroad  Co.,  17  Wall. 
322    333,  21   L.   Ed.  597. 

Stamp  tax  on  bonds  required  of  munici- 
pal licensees. — In  Ambrosini  v.  United 
States.  187  U.  S.  1,  47  L.  Ed.  49,  in  which 
the  federal  war  revenue  tax  act,  providing 
for  stamp  taxes  on  bonds,  was  held  inap- 
plicable to  bonds  required  from  li- 
censes under  the  dram  shop  act  of 
Illinois.  the  court  declared  (p.  8): 
"The  question  is  whether  the  bonds 
were  taken  in  the  exercise  of  a 
function  strictly  belonging  to  the  state 
and  city  in  their  ordinary  governmental 
capacity,  and  we  are  of  the  opinion  that 
thev  were,  and  that  they  were  exempt, 
and  no  more  taxable  than  the  license." 

19.  Salaries  of  state  officers. — Collector 
V.  Day,  11  Wall.  113,  125,  20  L.  Ed.  122. 
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money  of  any  notes  not  issued  under  its  authority:     "The  tax  thus  laid  is  not 
on  the  obligation,  but  on  its  use  in  a  particular  way/'^o 

(eeee)  Municipal,  State  and  County  Securities. — "It  is  settled  law  that  bonds 
issued  by  a  state,  or  under  its  authority  by  its  public  municipal  bodies,  are  not 
taxable  by  the  United  States. "-^ 

Income  from  Municipal  Securities. — This  principle  extends  to  the  exemp- 
tion from  federal  taxation  of  income  derived  from  the  interest  on  municipal 
bonds. 22 

But  Congress  May  Tax  Use  as  Money. — But  as  against  the  United  States, 
a  state  municipality  has  no  right  to  put  its  notes  or  other  obligations  in  circula- 
tion as  money.  It  may  execute  its  obligations,  but  cannot,  against  die  will  of 
congress,  make  them  money.  Such  a  use  is  against  the  policy  of  the  United 
States,  and  it  is  wholly  within  the  competency  of  congress  to  destroy  such  use 
by  means  of  a  prohibitive  tax.  A  tax  thus  laid  is  not  on  the  obligation,  but 
upon  its  use  in  a  particular  way.^'-^ 

(ffff)  Stamp  Act  Not  an  Interference  zvith  Right  of  State  to  Regulate  Form 
of  Contracts. — The  act  of  congress  approved  June  13,  1898,  ch.  448,  com- 
monly known  as  the  war  revenue  act,  and  which  required,  in  certain  cases  that 
there'  should  be  a  written  memorandum  of  sales  of  personal  property,  upon 
which  a  tax  was  imposed,  was  not  unconstitutional  as  an  attempt  upon  the  part  of 
congress  to  require  a  written  notice  or  memorandum  of  contracts  made  within  the 
states.  The  statute  did  not  render  void  a  sale  made  without  the  memorandum 
or  statement,  nor  did  it  assume  to  enact  anything  in  opposition  to  the  law  of  any_ 
state  upon  the  subject  of  sales.     It  prescribed  a  written  memorandum  contain-' 


20.  Ten  per  cent  tax  upon  state  banks 
of  circulation. — Veazie  Bank  v.  Fcnno,  8 
Wall.  53?>,  19  L.  Ed.  482;  National  Bank 
V.  United  States,  101  U.  S.  1,  25  L.  Ed. 
979-  Pollock  V.  Farmers'  Loan  &l  Trust 
Co.,  157  U.  S.  429,  577,  39  L.   Ed.  759. 

21.  Municipal,  state  and  county  securi- 
ties.—Plummer  V.  Coler,  178  U.  S.  115, 
117,  44  L.  Ed.  998;  Mercantile  Bank  v. 
New  York,  121  U.  S.  138,  30  L.^  Ed.  895; 
Pollock  V.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  429.  583,  39  L.  Ed.  759. 

"Bonds  issued  by  the  state  of  New 
York,  or  under  its  authority  by  its  public 
municipal  bodirs,  are  means  for  carrying 
on  the  work  of  the  government,  and  are 
not  taxable  even  by  the  United  States." 
Mercantile  Bank  v.  New  York.  121  U.  S. 
138,  30  L.   Ed.  895. 

22.  Income  from  municipal  securities. — 
Pollock  V.  Farmers'  Loan  &  Trust  Co., 
157   U.   S.  429,  586,  39   L.    Ed.   750 

The  provisions  of  the  Income  Tax  hct 
of  August  28,  1894  (28  Stats.  509,  ch.  349) 
imposing  a  tax  upon  income  ('erived  from 
the  interest  on  municipal  bonds  are  un- 
constitutional and  void  as  a  tax  upon  the 
power  of  the  states  and  their  instrumen- 
talities to  borrow  moncv.  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  157  U.  S. 
429,  586.  39  L.   Ed.  759. 

"The  law  under  consideration  provides 
'that  nothing  herein  contained  shall  apply 
to  states,  counties  or  municipalities.'  It  is 
contended  that  although  the  property  or 
revenues  of  the  states  of  their  instrumen- 
.  taliries  cannot  be  taxed,  nevertheless  the 
income    derived    from    state,    county,    and 


municipal  securities  can  be  taxed.  But 
we  think  the  same  want  of  power  to  tax 
the  property  or  revenues  of  the  states  or 
their  instrumentalities  exists  in  relation 
to  a  tax  on  the  income  from  their  securi- 
ties, and  for  the  same  reason,  and  that 
reason  is  given  by  Chief  Justice  Marshall 
in  Weston"  v.  Charleston,  2  Pet.  449,  468. 
7  L.  Ed.  481,  where  he  said:  'The  right 
to  tax  the  contract  to  any  extent,  when 
made,  must  operate  upon  the  power  to 
borrow  before  it  is  exercised,  and  have  a 
sensible  influence  on  the  contract.  The 
extent  of  this  influence  depends  on  the 
will  of  a  distinct  government.  To  any  ex- 
tent, however  inconsiderable,  it  is  a 
burthen  on  the  operations  of  government. 
It  may  be  carried  to  an  extent  which 
shall  arrest  them  entirely.  *  *  *  The  tax 
on  government  stock  is  thought  by  this 
court  to  be  a  ta.x  on  the  contract,  a  tax 
on  the  power  to  borrow  money  on  the 
credit  of  the  United  States,  and  conse- 
quently to  be  repugnant  to  the  constitu- 
tion." Pollock  V.  Farmers'  Loan  &  Trust 
Co.,   157   U.   S.   429,   586,   39   L.   Ed.   759. 

22a.  But  congress  may  tax  use  as 
money. — National  Bank  v.  United  States, 
101  U.  S.  1,  6,  25  L.  Ed.  979. 

Section  3413  of  the  Revised  Statutes, 
providing  that  "Every  national  banking 
association,  state  bank  or  banker  or  asso- 
ciation shall  pay  a  tax  of  ten  per  centum 
on  the  amount  of  notes  of  any  town,  city 
or  municipal  corporation  paid  out  by 
them,"  is  constitutional  and  valid.  Na- 
tional Bank  v.  United  States.  101  U.  S.  1, 
■>.■■  L.  Ed.  979;  Veazie  Bank  v.  Fenno,  8 
Wall.   533,   19   L.   Ed.  482. 
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ing  the  matters  mentioned  simply  as  a  means  of  identifying  the  sale  and  for 
collecting  the  tax  by  means  of  the  required  stamps. ^^ 

(eee)  Sale  of  Lottery  Tickets  m  Violation  of  State  Law. — In  Cohens  v. 
Virginia,  6  Wheat.  264,  441,  5  L.  Ed.  257,  it  was  held  that  where  an  act  of  con- 
gress empowered  the  corporation  of  the  city  of  Washington  to  authorize  the 
drawing  of  lotteries  for  certain  purposes  it  could  not  force  the  sale  of  the  tickets 
in  V^irginia,  where  such  sale  was  prohibited  by  law.  That  case  is  a  strong  au- 
thority in  favor  of  the  view  that,  although  lottery  tickets  are  authorized  by  one 
government,  such  validity  cannot  authorize  their  sale  within  the  territory  of 
another  government  which   forbids  such  sale. 2"* 

(fff)  Suppressing  Crime  or  Immorality  zvithin  the  States  through  the  Enact- 
ment of  Postal  Regulations. — See  ante,  "To  Define  and  Punish  Crime,"  VI,  D^ 
^,  c,  (4),  (f). 

(ggg)  Power  of  Federal  Courts  to  Restrain  State  Officers  Acting  under  Un- 
constitutional Lazvs. — See  the  titles  Courts;  Injunctions;  Jurisdiction; 
States. 

(hhh)  Federal  Encroachment  upon  the  Police  Pozver  of  the  States. — See  the 
title  Police  Power. 

(ee)  Prohibition  against  Encroachment  or  Intrusion  Not  Founded  on  Any 
Express  Provision  of  the  Constitution. — The  doctrine  which  exempts  the 
agencies  and  instrumentalities  of  one  government  from  the  influence  of  unfriendly 
legislation  by  the  other,  is  not  founded  on  any  express  provision  of  the  consti- 
tution, but  rests  upon  necessary  implication,  resulting  from  the  principle  that 
no  government,  whose  means  employed  in  conducting  its  operations  are  subject 
to  the  control  of  another  and  distinct  government,  can  exist  except  at  the  mercy 
of  that  government. 25 


23.  Form    of    contracts;     stamp     act. — 

Nicol    V.   Ames,   173    U.    S-    509,    523.   43    L. 
Ed.  786. 

24.  Sale  of  lottery  tickets  in  violation  of 
state  law. — Horner  v.  United  States,  147 
U.  S.  449.  462,  37  L.  Ed.  237.  See.  also, 
ante,  "To  Define  and  Punish  Crime,"  VI, 
D,  3,  c,   (4),   (f). 

25.  Prohibition  against  encroachment 
and  interference  not  founded  upon  any  ex- 
press provision  of  the  constitution. — Os- 
born  V.  United  States  Bank,  9  Wheat.  738, 
865,  866.  6  L.  Ed.  204;  National  Bank  v. 
Commonwealth,  9  Wall.  353.  19  L.  Ed. 
701;  Collector  v.  Day,  11  Wall.  113,  127, 
20  L.  Ed.  122;  South  Carolina  v.  United 
States,  199  U.  S  437.  451,  50  L.   Ed.  261. 

The  doctrine  which  exempts  the  instru- 
mentalities of  the  federal  government 
from  the  influence  of  state  legislation,  is 
not  founded  on  any  express  provision  of 
the  constitution,  but  in  the  implied  neces- 
sity for  the  use  of  such  instruments  by  the 
federal  government.  National  Bank  v.  Com- 
monwealth, 9  Wall.  353,  19  L.   Ed.  701. 

There  is  no  express  provision  in  the  con- 
stitution that  prohibits  the  general  gov- 
ernment from  taxing  the  means  and  in- 
strumentalities of  the  states,  nor  is  there 
any  prohibiting  the  states  from  taxing  the 
means  and  instrumentalities  of  that  gov- 
ernment. In  both  cases  the  exemption 
rests  upon  necessary  implication,  and  is 
upheld  by  the  great  law  of  self-preserva- 
tion; as  any  government,  whose  means 
employed  in  conducting  its  operations,  if 
subject  to  the  control  of  another  and  dis- 
tinct   government,    can    exist    only   at    the 


mercy  of  that  government.  Collector  v. 
Day,  11  Wall.  113,  127,  20  L.  Ed.  122; 
South  Carolina  v.  United  States,  199  U. 
S.  437,  453,  50  L.  Ed.  261.  See.  also. 
United  States  v.  Railroad  Co.,  17  Wall. 
322,  332,  21  L.  Ed.  597;  Pollock  v.  Farm- 
ers' Loan  &  Trust  Co..  157  U.  S.  429,  584, 
39  L.  Ed.  759. 

"Among  those  matters  which  are  im- 
plied, though  not  expressed,  is  that  the 
nation  may  not,  in  the  exercise  of  its 
powers,  prevent  a  state  from  discharging 
the  ordinary  function  of  government,  just 
as  it  follows  from  the  second  clause  of 
article  6  of  the  constitution,  that  no  state 
can  interfere  with  the  free  and  unem- 
barrassed exercise  by  the  national  gov- 
ernment of  all  the  powers  conferred  upon 
it."  South  Carolina  v.  United  States,  199 
U.    S.   437,   451,    50   L.    Ed.   261. 

"The  exemption  of  the  state's  property 
and  its  functions  from  federal  taxation  is 
implied  from  the  dual  character  of  our 
federal  system  and  the  necessity  of  pre- 
serving the  state  in  all  its  efficiency." 
South  Carolina  v.  United  States.  199  U. 
S.    437,    456,    50    L.    Ed.    261. 

Speaking  upon  this  point  Chief  Justice 
Marshall  says:  "It  is  contended,  that,  ad- 
mitting congress  to  possess  the  power, 
this  exemption  ought  to  have  been  ex- 
pressly asserted  in  the  act  of  incorpora- 
tion; and  not  being  expressed  ought  not 
to  be  implied  by  the  court.  It  is  not  un- 
usual, for  a  legislative  act  to  involve  con- 
sequences which  are  not  expressed.  An 
officer,  for  example,  is  ordered  to  arrest 
an  individual.     It  is  not  necessary,  nor  is 
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(ff)  Limitations  of  Doctrine. — See  ante,  "Salary  of  Federal  Official;  Right 
or  Title  to  Office,"  VI,  D,  3,  c,  (6),  (b),  (cc),  (fff),  (ffff);  "Limitation  of 
Doctrine,"  VI,  D,  3,  c,   (6),   (b),   (cc),   (fff),   (mmmm). 

(gg)  Neither  Government  Can  Authorize  the  Other  to  Pass  the  Limits  Fixed 
by  the  Constitution. — The  constitution  of  the  United  States  being  the  supreme  law 
of  the  land,  it  is  incompetent  for  either  government  to  enlarge  or  restrict  the 
powers  of  the  other  as  defined  by  that  instrument.-'^ 

(hh)  Supremacy  in  Case  of  Conflict  betzveen  State  and  Federal  Pozvers. — 
As  we  have  already  seen,  each  government  is  supreme  within  the  scope  of  its 
authority,-'  and  that  neither  government  can  intrude  upon  the  jurisdiction, 
interfere  with  the  operations,  nor  burden  the  instrumentalities  of  the  other.^s 
The  powers  remaining  with  the  states  may  be,  however,  and  it  frequently  hap- 
pens that  th,ey  are,  so  exercised  as  to  come  in  conflict  with  those  vested  in  the 
national  government  or  in  congress.  In  other  words,  it  frequently  happens 
that  statutes  enacted  by  state  legislatures  and  acts  done  under  the  authority 
thereof,  although  touching  matters  within  the  undisputed  sphere  of  state  powers, 
come  in  conflict  with  the  laws  of  the  United  States  enacted  pursuant  to  the 
constitution  or  with  some  treaty  made  under  the  authority  of  the  United  States, 
or  with  some  authority  exercised  pursuant  to  a  valid  law  or  treaty  of  the  United 
States.     It  has  been  contended  that   in  such  cases,  the  state  law  or  authority, 


it  usual,  to  say  that  he  shall  not  be  pun-  , 
ished  for  obeying  this  order.  His  security 
is  implied  in  the  order  itself.  It  is  no 
unusual  thing,  for  an  act  of  congress  to 
imply,  without  expressing,  this  very  ex- 
emption from  state  control,  which  is  said 
to  be  so  objectionable  in  this  instance. 
The  collectors  of  the  revenue,  the  car- 
riers of  the  mail,  the  mint  establishment, 
and  all  those  institutions  which  are  pub- 
lic in  their  nature,  are  examples  in  point. 
It  has  never  been  doubted  that  all  who 
are  employed  in  them,  are  protected, 
while  in  the  line  of  duty;  and  yet  this  pro- 
tection is  not  expressed  in  any  act  of 
congress.  It  is  incidental  to,  and  is  im- 
plied in  the  several  acts  by  which  these 
institutions  are  created,  and  is  secured  to 
the  individuals  employed  in  them,  by  the 
judicial  power  alone;  that  is,  the  judicial 
power  is  the  instrument  employed  by  the 
government  in  administering  this  secur- 
ity." Osborn  v.  United  States  Bank,  9 
Wheat.  7S8,  865,  866.  6  L.  Ed.  204. 

re.  Neither  government  to  authorize 
the  other  to  transcend  the  limits  fixed  by 
the  constitution. — Wayman  v.  Southard, 
10  Wheat.  1,  48,  6  L.  Ed.  253;  Martin  v. 
Waddell,  16  Pet.  367.  410,  10  L.  Ed.  997; 
Pollard  V.  Hagan.  3  How.  212.  229,  11  L. 
Ed.  56.5;  Passenger  Cases  (opinion  of  Mc- 
Lean. J),  7  How.  283.  399,  12  L.  Ed. 
702;  Cooley  v.  Board  of  Wardens,  12  How. 
299.  318,  13  L.  Ed.  996;  Kentucky  z;.  Denni- 
son,  24  How.  66,  108,  16  L.  Ed.  717;  Van 
Allen  V.  The  Assessors.  3  Wall.  573,  18 
L.  Ed.  229;  Oilman  v.  Philadelphia.  3  Wall. 
713.  726,  1-8  L.  Ed.  96;  United  States  v. 
Dewitt,  9  Wall.  41.  19  L.  Ed.  593;  Gunn 
?■  Barry,  15  Wall.  610,  623,  21  L.  Ed.  212; 
United  States  v.  Jones,  109  U.  S.  513,  518, 
27  L.  Etl.  1015;  The  Chinese  Exclusion 
Case,  130  U.  S.  581,  609.  32  L.  Ed.  1068; 
In  re  Rahrer,  140  U.  S.  545,  560.  35  L.  Ed. 
572. 


Congress  can  in  no  respect  restrict  or 
enlarge  the  state  powers,  though  they  may 
adopt  a  state  law.  Sta-te  powers  are  at 
all  times  and  under  all  circumstances  ex- 
ercised independently  of  t4ie  general  gov- 
ernment, and  are  never  declared  void  or 
inoperative  except  when  they  transcend 
state  jurisdiction.  And  on  the  same  prin- 
ciple, the  federal  authority  is  void  when 
exercised  beyond  its  constitutional  limits. 
(Opinion  of  McLean,  J.)  Passenger 
Cases,  7  How.  283,  399,  12  L.   Ed.  702. 

The  state  assemblies  do  not  constitute 
a  legislative  body  for  the  Union.  They 
possess  no  portion  of  that  legislative 
power  which  the  constitution  vests  in  con- 
press,  arxi  cannot  receive  it  by  delegation. 
Wayman  v.  Southard.  10  Wheat.  1,  48, 
6   L.    Ed.   253. 

When  the  revolution  took  place,  the 
people  of  each  state  became  themselves 
sovereign;  and  in  that  character  hold  the 
absolute  right  to  all  their  navigable 
waters,  and  the  soils  under  them,  for  their 
own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  constitu- 
tion to  the  general  government;  and  by 
no  comnact  between  a  state  and  the 
United  States  can  the  right  of  the  states 
be  either  diminished  or  enlarged  with  re- 
spect to  these  matters.  Martin  v.  Wad- 
dell, 16  Pet.  367.  410.  10  L.  Ed.  997;  Gil- 
man  7'.  Philadelphia,  3  Wall.  713,  726.  18 
L.  Ed.  96;  Pollard  v.  Hagan.  3  How.  212. 
229.  11  L.  Ed.  565. 

27.  Each  government  supreme  within, 
its  own  sphere. — See  ante,  "Generally," 
VI,   D.   3.   c.    (6),    (a). 

28.  Neither  government  to  intrude  upon 
the  jurisdiction  of  the  other. — See  ante, 
"Neither  Government  to  Intrude  upon 
the  Jurisdiction,  Interfere  with  the  Opera- 
tion, nor  Burden  the  Instrumentalities  of 
the    Other,"    VI,    D.    3,    (6),    (b),    et    seq. 
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on  the  one  hand  and  the  federal  law  or  authority  on  the  other,  affect  the  subject 
matter  and  each  other  like  equal  opposing  forces,  but  the  federal  supreme  court 
has  uniformily  held  that  the  framers  of  the  constitution  foresaw  this  state  of 
things  and  provided  for  it  by  declaring  the  supremacy,  not  only  of  the  consti- 
tution itself,  but  of  the  laws  made  in  pursuance  thereof  and  of  the  treaties  made 
under  the  authority  of  the  United  States.  Consequently,  it  is  the  established 
doctrine  that  in  every  such  case  the  acts  of  congress,  made  pursuant  to  the 
constitution,  and  the  treaties  made  under  the  authority  of  the  United  States, 
are  the  supreme  law,  and  that  state  constitutions  and  laws,  and  authority  exer- 
cised thereunder,  although  touching  matters  within  the  reserved  powers  of  the 
states,  must  yield  thereto.  This  principle  has  been  frequently  affirmed  by  the 
federal  supreme  court,  and  is  founded  as  well  on  the  nature  of  the  government 
as  on  the  words  of  the  constitution.-^ 


29.  Wilson  v.  Black-Bird  Creek  Marsh 
Co.,  2  Pet.  245,  251,  252,  7  L.  Ed.  412; 
Harris  v.  Dennie,  3  Pet.  292,  305.  7  L.  Ed. 
283;  Worcester  v.  Georgia,  6  Pet.  515,  571, 
8  L.  Ed.  483;  New  York  City  v.  Miln,  11, 
Pet.  102.  9  L.  Ed.  648;  License  Cases,  5 
How.  504,  573,  574,  579,  12  L.  Ed.  256; 
Cooley  V.  Board  of  Wardens,  12  How. 
299,  13  L.  Ed.  996;  Pennsylvania  z'.  Wheel- 
ing, etc..  Bridge  Co.,  13  How.  518,  560,  14 
L.  Ed.  249;  Ableman  v.  Booth,  21  How. 
506.  16  L.  Ed.  169;  Sinnot  v.  Davenport, 
22  How.  227,  243.  16  L.  Ed.  243;  New 
York  V.  Commissioners  of  Taxes,  2  Black 
620,  632,   17   L.   Ed.  451. 

Supremacy  in  case  of  conflict  between 
state  and  federal  powers. — Ware  v.  Hyl- 
ton,  3  Dall.  199,  284,  1  L.  Ed.  568;  Res- 
publica  V.  Cobbett,  3  Dall.  467,  473,  1  L. 
Ed.  683;  Martin  v.  Hunter,  1  Wheat.  304. 
343.  363,  4  L.  Ed.  97;  McCulloch  t'.  Mary- 
land, 4  Wheat.  316,  405,  406.  436,  4  L.  Ed. 
579;  Houston  v.  Moore.  5  Wheat.  1,  49,  5  L. 
Ed.  19;  Cohens  v.  Virginia,  6  Wheat.  264, 
5  L.  Ed.  257;  Gibbons  v.  Ogden,  9  Wheat. 
1,  201.  211,  6  L.  Ed.  23;  Brown  v.  Mary- 
land, 12  Wheat.  419,  448.  449,  6  L.  Ed. 
678;  Society  for  Savings  v.  Coite,  6  Wall. 
594.  605.  18  L.  Ed.  897;  Ex  parte  McNiel, 
13  Wall.  236,  240.  20  L.  Ed.  624;  Tarble's 
Case,  13  Wall.  397,  20  L.  Ed.  597;  White 
V.  Hart,  13  Wall.  646,  650.  20  L.  Ed.  685; 
United  States  v.  Cruikshank,  92  U.  S. 
542.  550,  23  L-  Ed.  588;  Henderson  v.  New 
York  City.  92  U.  S.  259,  272,  23  L.  Ed. 
543;  Clafiin  V.  Houseman,  93  U.  S.  130, 
136.  23  L.  Ed.  833;  Pound  v.  Turck,  95  U. 
S.  459,  462,  24  L.  Ed.  525;  Pensacola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  S. 
1,  9,  24  L.  Ed.  708;  Tennessee  v.  Davis, 
100  U.  S.  257,  262,  25  L.  Ed.  648;  Ex  parte 
Virginia.  100  U.  S.  339,  346,  25  L.  Ed.  676; 
Ex  parte  Siebold,  100  U.  S.  371.  392,  399, 
25  L.  Ed.  717;  Ex  parte  Clarke,  100  U.  S- 
399,  404,  25  L.  Ed.  715;  Transportation 
Co.  V.  Parkersburg,  107  U.  S.  691,  700,  27 
L.  Ed.  584;  Legal  Tender  Case,  J 10  U. 
S.  421,  438.  28  L.  Ed.  204;  Robb  v.  Con- 
nolly. Ill  U.  S.  624,  631.  28  L.  Ed.  542; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  151, 
155,  29  L.  Ed.  845;  Kidd  v.  Pearson,  123 
tr.  S.  1,  18,  32  L.  Ed.  346;  In  re  Neagle, 
135  U.  S.  1,  60,  34  L.  Ed.  55;  Manchester 


V.  Massachusetts,  139  U.  S.  240,  262,  35  L. 
Ed.  159;  United  States  v.  Knight  Co.,  156 
U.  S.  1,  11,  39  L.  Ed.  325;  Gulf,  etc..  R. 
Co.  V.  Hefley.  158  U.  S.  98,  102,  39  L.  Ed. 
910;  In  re  Debs,  158  U.  S.  564,  39  L  Ed. 
1092;  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
U.  S.  613,  626,  627,  42  L.  Ed.  878;  L'Hote 
V.  New  Orleans,  177  U.  S.  587,  596,  44  L. 
Ed.  899;  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  558.  46  L.  Ed.  679; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  347,  48  L-  Ed.  679;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  25.  49  L, 
Ed.  643.  See,  also,  the  title  POLICE 
POWER. 

"The  nullity  of_  any  act,  inconsistent 
with  the  constitution,  is  produced  by  the 
declaration,  that  the  constitution  is  the 
supreme  law.  The  appropriate  application 
of  that  part  of  the  clause  which  confers 
the  same  supremacy  on  laws  and  treaties, 
is  to  such  acts  of  the  state  legislatures  as 
do  not  transcend  their  powers,  but  though 
enacted  in  the  execution  of  acknowledged 
state  powers,  interfere  with,  or  are  con- 
trary to,  the  laws  of  congress,  made  in 
pursuance  of  the  constitution,  or  some 
treaty  made  under  the  authority  of  the 
United  States.  In  every  such  case,  the 
act  of  congress,  or  the  treaty  is  supreme; 
and  the  law  of  the  state,  though  enacted 
in  the  exercise  of  powers  not  contro- 
verted, must  yield  to  it."  (Opinion  of 
Marshall,  C.  J.)  Gibbons  v.  Ogden,  9 
Wheat.   1.  211,  6   L.   Ed.  23. 

It  has  been  observed  that  the  powers 
remaining  with  the  states  may  be  so  ex- 
ercised as  to  come  in  conflict  with  those 
vested  in  congress.  When  this  happens 
that  which  is  not  supreme  must  yield  to 
that  which  is  supreme.  This  great  and 
universal  truth  is  inseparable  from  the 
nature  of  things,  and  the  constitution  has 
applied  it  to  the  often  interfering  powers 
of  the  general  and  state  governments,  as 
a  vital  principle  of  perpetual  operation. 
Marshall.  C.  J.,  delivering  the  majority 
opinion  in  Brown  v.  Maryland.  13  Wheat. 
419,    448,    6    L.    Ed.    678. 

"The  supremacy  of  the  laws  of  con- 
gress, m  cases  of  collision  with  state  laws, 
is  secured  in  the  article  which  declares 
that  the  laws  of  congress,  passed  in  pur- 
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Immaterial  to  What  Class  the  Conflicting  State  Power  May  Belong. 

— And  it  is  wholly  immaterial  under  which  class  of  powers  the  conflicting  statute 
or  authority  falls.  Whether  state  laws  be  passed  in  virtue  of  a  concurrent  power 
of  the  state  with  congress  to  legislate  upon  the  subject  to  which  such  laws  apply, 
or  whether  in  virtue  of  the  power  of  the  states,  to  regulate  their  domestic  trade 


suance  of  the  powers  granted,  shall  be 
the  supreme  law;  and  it  is  only  where 
both  governments  may  legislate  on  the 
same  subject  that  this  article  can  oper- 
ate. For  if  the  mere  grant  of  power  to 
the  general  government  was  in  itself  a 
prohibition  to  the  states,  there  would 
seem  to  be  no  necessity  for  providing  for 
the  supremacy  of  the  laws  of  congress,  as 
all  state  laws  upon  the  subject  would  be 
ipso  facto  void,  and  there  could  therefore 
be  no  such  thing  as  conflicting  laws,  nor 
any  question  about  the  supremacy  of  con- 
flicting legislation.  It  is  only  where  both 
may  legislate  on  the  subject,  that  the 
ouestion  can  arise."  (Opinion  of  Taney. 
C.  J.)  License  Cases,  5  How.  504,  579,  12 
L.   Ed.  256. 

"It  has  been  contended  that  if  the  law 
passed  by  a  state  in  the  exercise  of  its 
acknowledged  sovereignty,  comes  in  con- 
flict with  the  law  passed  by  congress  in 
pursuance  of  the  constitution,  they  affect 
the  subject  and  each  other,  like  equal 
opposing  powers."  (Gibbons  r.  Ogden,  9 
Wheat.  1,  210,  6  L.  Ed.  23.)  But  the  fram- 
ers  of  the  constitution  foresaw  this  state 
of  things  and  provided  for  it,  by  declar- 
ine  the  supremacy  not  only  of  the  con- 
stitution itself,  but  of  the  laws  made  in 
pursuance  of  it.  The  nullity  of  any  act 
inconsistent  with  the  constitution  is  pro- 
duced by  the  declaration  that  the  con- 
stitution is  the  supreme  law.  The  appro- 
priate application-  of  that  part  of  the 
clause  which  confers  the  same  supremacy 
on  laws  and  treaties,  is  to  such  acts  of 
the  state  legislatures  as  do  not  transcend 
their  powers,  but,  though  enacted  in  the 
execution  of  acknowledged  state  powers, 
interfere  with  or  are  contrary  to  the  laws 
■of  congress,  made  in  pursuance  of  the  con- 
stitution or  some  treaty  made  under  the 
authority  of  the  United  States.  In  every 
such  case,  the  act  of  congress  or  treaty  is 
supreme,  and  the  law  of  the  state,  though 
enacted  in  the  exercise  of  powers  not  con- 
troverted, must  vield  to  it.  McCulloch 
V.  Marvland.  4  Wheat.  316,  405,  406.  436, 
4  L.  Ed.  579;  Brown  v.  Marvland,  12 
Wheat.  410.  448.  6  L.  Ed.  678;  Willson  v. 
"Black-Bird  Creek  Marsh  Co.,  2  Pet.  245, 
251,  252.  7  L.  Ed.  412;  License  Cases.  5 
How.  504,  573,  574,  579.  12  L.  Ed.  256; 
Sinnot  v.  Davenport.  22  How.  227,  242,  16 
L.  Ed.  243. 

No  law  can  be  an  infringement  of  state 
sovereignty,  or  state  rights,  which  con- 
.gress,  by  the  constitution,  is  authorized 
to  eupct.  The  constitution  and  laws  en- 
acted pursuant  thereto  being  supreme, 
the  states,  in  exercising  their  riofhts,  can- 
not di=''eTnrd  the  limitations  which  have 
been    placed    upon    them    by    the    federal 


constitution.  Every  addition  of  power 
to  the  national  government  involves  a 
corresponding  diminution  of  the  govern- 
mental powers  of  the  states.  The  na- 
tional government  is  carved  out  of  them. 
The  states  cannot,  therefore,  deny  to  the 
national  government  the  right  to  exercise 
all  the  granted  powers,  though  such  ex- 
ercise maj^  interfere  with  the  full  enjoy- 
ment of  rights  which  the  states  would 
possess  if  those  powers  had  not  been 
granted.  Ex  parte  Virginia,  100  U.  S. 
339,    346.    25    L.    Ed.    676. 

The  constitution  of  the  United  States 
is  paramount  and  controlling  to  all  state 
laws,  and  even  state  constitution,  where- 
soever they  interfere  or  disagree.  (Opin- 
ion of  Cushing,  J.)  Ware  v.  Hyltom,  3 
Dall.    199,   284,    1   L.    Ed.   568. 

The  federal  constitution  together  with 
the  laws  of  congress  enacted  under  the 
authority  thereof  are  the  supreme  law  of 
the  land,  any  state  law  or  any  right  of  a 
state  set  up  in  opposition  thereof,  to  the 
'^ontrary  notwithstanding.  Brown  v. 
Walker.  161  U.  S.  591,  606,  40  L.  Ed.  819. 

Thus  it  was  competent  for  congress,  in 
the  enactment  of  a  statute  granting 
immunity  from  prosecution  of  persons  tes- 
tifying to  matters  which  would  other- 
wise tend  to  incriminate  them  and  sub- 
ject them  to  criminal  prosecutions,  to  ex- 
tend its  provisions  so  as  to  include 
exemption  from  prosecution  in  the  state 
courts  for  offenses  against  the  state. 
Brown  v.  Walker.  161  U.  S.  591,  606,  40 
L.    Ed.   819. 

"The  boundary  of  Kentucky  extends 
onlv  to  low-water  mark  on  the  western 
and  northwestern  banks  of  the  Ohio 
River.  Henderson  Bridge  Co.  v.  Hen- 
derson City,  173  U.  S.  592,  609,  613.  43 
L.  Ed.  823,  and  authorities  there  cited. 
In  that  case  it  was  said  that  although  the 
jurisdiction  of  that  commonwealth  for  all 
the  purposes  for  which  any  state  pos- 
sesses jurisdiction  within  its  territorial 
limits  was  co-extensive  with  its  established 
boundaries,  that  jurisdiction  was  attended 
by  the  fundamental  condition  that  it  must 
not  be  exerted  so  as  to  entrench  upon  the 
authoritv  of  the  national  government  or 
to  impair  any  rights  secured  or  protected 
by  the  national  constitution."  Louisville, 
etc..  Ferrv  Co.  v.  Kentucky.  188  U.  S. 
385.   393.   47   L.    Ed.   513. 

No  state  law  can  hinder  or  obstruct  the 
free  use  of  a  li'-en^e  granted  under  an  act 
of  cor"''"ess.  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co.,  13  How.  518,  566,  14  L. 
Ed.    249. 

Thf'  United  States  having  a  lien  on  im- 
p'^rted  goods  f^r  the  pavnent  of  the  du- 
ties  accruing   thereon,   and   being   entitled 
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and  police,  they  must  yield  to  the  constitutional  enactments  of  congress  relating 
to  the  same  subjects,  for  neither  the  police  powers  of  the  states  extensive  as  they 
are,  nor  any  other  power  can  be  so  exercised  as  to  encroach  upon  or  hinder  the 
full  and  free  operation  of  the  constitutionally  enacted  acts  of  congress  and  trea- 
ties under  the  authority  of  the  United   States.^*^ 


to  a  virtual  custody  of  them,  from  the 
time  of  their  arrival  in  port,  until  the  du- 
ties are  paid  or  secured,  any  attachment 
by  a  state  ofificer  is  an  interference  '^/ith 
such  lien  and  right  of  custody;  and,  being 
repugnant  to  the  laws  of  the  United 
States  is  void.  Harris  v.  Dennie,  3  Pet. 
292,   305,   7    L.    Ed.   283. 

Supremacy  of  treaties  in  case  of  con- 
flict with  reserved  powers. — The  protec- 
tion which  should  be  afforded  to  the  citi- 
zens of  one  country  owning  property  in 
another,  and  the  manner  in  which  that 
property  may  be  transferred,  devised  or 
inherited,  are  fitting  subjects  for  such 
negotiation,  and  of  regulation  by  mutual 
stipulations  between  two  countries  under 
the  treaty  power.  Geofroy  v.  Riggs.  133 
U.  S.  258,  266.  33  L.  Ed.  642. 

Thus  it  is  held  that  a  state  law, 
•whereby  it  is  provided  that  the  lands  of 
an  alien,  dying  intestate  and  without  is- 
sue, shall  escheat  to  the  state,  must  yield 
to  a  treaty  provision  confirming  to  the 
alien  next  of  kin  of  such  intestate  the 
right  to  recover  the  lands  and  withdraw 
the  proceeds  thereof  from  this  country. 
Hauenstein  v.  Lynham,  100  U.  S.  483,  25 
L.   Ed.  628. 

The  fourth  article  of  the  treaty  of  peace 
concluded  between  Great  Britain  and  the 
United  States  on  the  3d  day  of  Septem- 
ber, 1783,  and  providing  that  British  cred- 
itors should  be  entitled  to  recover  debts 
owing  them  by  citizens  of  the  United 
States,  nullified  the  Virginia  statute  passed 
on  the  20th  of  October,  1777,  providing 
for  the  pavment  of  such  debts  to  the  state 
of  Virginia,  destroyed  all  papers  made 
thereunder,  revived  the  debt,  and  gave  a 
right  of  recovery  thceto  against  the 
original  debtor.  This  treaty  being,  under 
the  constitution,  the  supreme  law  of  the 
land,  is  not  invalid  as  impairing  vested 
rights  of  i^hose  debtors  who  have  pre- 
viously made  payments  to  the  state  of 
Vir.sinia  under  the  aforesaid  statute. 
(On'nion  of  Chase.  J.")  Ware  v.  Hylton, 
3  Dall.   199.  235.  1   L.  Ed.   568. 

If  the  federal  government  should  make 
the  burdens  and  restrictions  imposed  upon 
foreign  commerce  by  the  =tates  in  the  ex- 
ercise of  their  police  power  over  the  im- 
portation of  naupers,  lunatics,  and  crimi- 
nals the  «ubiect  of  a  treaty,  such  treaty 
would  fall  within  the  power  conferred  on 
the  president  and  the  senate  by  the  con- 
stitution and  would  be  enforceable  as 
the  supreme  law.  Henderson  v.  New  York 
Citv,   92  U.   S.  ''^P,  273,  23   L.   Ed.   543. 

30.  Immaterial  to  what  class  conflict- 
ing state  power  may  belong — Gibbons  rv 
Ogden,  9  Wheat.  1,  210,  6  L.  Ed.  23;  Sin-* 


not  V.  Davenport,  22  How.  227.  16  L.  Ed. 
243;  Henderson  v.  New  York  City,  92  U. 
S.  259,  23  L.  Ed.  543;  New  Orleans  Gas 
Co.  V.  Lo.uisiana  Light  Co.,  115  U.  S.  650, 
661.  29  L.  Ed.  516;  Walling  v.  Michigan, 
116  U.  S.  446,  460,  29  L.  Ed.  691;  L'Hote 
V.  New  Orleans,  177  U.  S.  587,  596,  44  L. 
Ed.  899;  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,  118  U.  S. 
455,  464,  30  L.  Ed.  237;  Kidd  v.  Pearson. 
128  U.  S.  1,  18,  32  L.  Ed.  346;  United 
States  r.  Knight  Co..  156  U.  S.  1,  11,  39 
L.  Ed.  325;  In  re  Debs.  158  U.  S.  546,  39 
L.  Ed.  1092;  Gulf,  etc.,  R.  Co.  v.  Hefley. 
158  U  S.  98,  104,  39  L.  Ed.  910;  Western 
Union  Tel.  Co.  v.  James,  16?  U.  S.  650, 
654,  40  L.  Ed.  1105;  Hennington  v.  Geor- 
gia, 163  U.  S.  299.  309.  41  L.  Ed.  166;  Lake 
Shore,  etc..  R.  Co.  v.  Ohio,  165  U.  S.  365, 
366,  368,  41  L.  Ed.  747;  Missouri,  etc.,  R. 
Co.  V.  Haber,  169  U.  S.  613.  626,  42  L.  Ed. 
878;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  558,  46  L  Ed.  679;  Cum- 
mings  V  Chicago,  188  U.  S.  410,  428,  47 
L.  Ed.  525;  Northern  Secuiilies  Co.  v. 
United  States,  193  U.  S.  197,  347,  48  L. 
Ed.  679;  Dobbins  v.  Los  Angeles,  195  U. 
S  223.  236,  237,  49  L.  Ed.  169;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  25.  49  L. 
Ed.  643.  See,  also,  ante,  "Generally,"  VI. 
D,  3.  c,  (6),  (b),   (cc),  (aaa). 

"If  the  inspection,  quarantine  or  health 
laws  of  a  state,  passed  under  its  reserved 
power  to  provide  for  the  health,  comfort 
and  safety  of  its  people,  come  into  con- 
flict with  an  act  of  congress,  passed  un- 
der its  power  to  regulate  interstate  and 
foreign  commerce,  such  local  regulations, 
to  the  extent  of  the  conflict,  must  give 
way  in  order  that  the  supreme  law  of  the 
land — an  act  of  congress  passed  in  pur- 
suance of  the  constitution — may  have  un- 
obstructed operation."  Hennington  v. 
Georgia,  163  U.  S.  299,  309.  41  L.  Ed. 
166. 

"Whenever  these  reserved  powers,  or 
any  of  them,  are  so  exercised  as  to  come 
in  conflict  with  the  free  course  of  the 
powers  vested  in  congress,  the  law  of  the 
state  must  yield  to  the  supremacy  of  the 
federal  authority;  though  such  law  may 
have  been  enacted  in  the  exercise  of  a 
power  undelegated  and  indisputably  re- 
served ro  the  states."  Kidd  v.  Pearson, 
128  U.  S.  1.   18,  32  L.  Ed.  346. 

Generally  it  mav  be  said  in  respect  to 
state  laws  regulating  the  charges  of  car- 
riers for  the  transportation  of  freight  that, 
though  resting  upon  the  police  power  of 
the  state,  they  must  yield  whenever  con- 
gress, in  the  exercise  of  the  powers 
granted  to  it,  legislates  upon  the  nrecise 
subject    matter,-  for    that    power,    like    all 
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Federal  Legislation  or  Treaty  Must  Have  Been  Within  the  Scope  of 

Its  Authority. — In  the  event  of  conflict  between  state  and  federal  legislation 
the  latter,  to  be  supreme,  must,  of  course,  have  been  enacted  with  reference  to 
a  subject  within  the  scope  of  federal  authority,  and  be  otherwise  constitutional. ^^ 

Temporary  Supremacy. — But  whenever  any  conflict  arises  between  the  en- 
actments of  the  two  sovereignties,  or  in  the  enforcement  of  their  asserted  au- 
thorities, those  of  the  national  government  have  supremacy  until  the  validity  of 
the  dififerent  enactments  and  authorities  are  determined  by  the  tribunals  of  the 
United   States.3  2 

Construction;  State  Law  Not  to  Be  Held  Invalid  Unless  Conflict  Is 
Clear. — In  the  application  of  this  principle  of  the  supremacy  of  the  acts  of  con- 
gress over  conflicting  state  laws,  it  is  the  settled  rule  that  a  statute  enacted  in 
execution  of  a  reserved  power  of  the  state  is  not  to  be  regarded  as  inconsistent 
with  an  act  of  congress  passed  in  the  execution  of  a  clear  power  under  the 
constitution,  unless  the  repugnance  or  conflict  is  so  direct  and  positive  that  the 
two  acts  cannot  be  reconciled  or  stand  together.^^     Where  the  state  statute  does 


other  reserved  powers  of  the  states,  is 
subordinate  to  those  in  terms  conferred 
by  the  constitution  upon  the  nation.  "  'No 
urgency  for  its  use  can  authorize  a  state 
to  exercise  it  in  regard  to  a  subject  mat- 
ter which  has  been  confided  exclusively  to 
the  discretion  of  congress  by  the  consti- 
tution.' Henderson  v.  New  York  City, 
■92  U.  S.  259,  271,  23  L.  Ed.  543."  Gulf, 
€tc..  R.  Co.  V.  Hefley,  158  U.  S.  98.  104, 
39    L.   Ed.   910. 

Regulation  of  federal  elections. — The 
exercise  by  congress  of  its  power  to  su- 
pervise the  election  of  its  members  can 
properly  cause  no  collision  of  regulations 
or  jurisdictions  between  the  state  and  na- 
tional governments,  because  the  authority 
of  congress  over  the  subject  is  paramount 
and  any  regulations  it  may  make  neces- 
sarily supersede  inconsistent  regulations  of 
the  state.  This  is  involved  in  the  power 
to  make  or  alter.  Ex  parte  Siebold,  100 
U.   S.  371.  25  L.   Ed.  717. 

Commerce  and  navigation. — The  con- 
stitution of  the  United  States  declares 
that  the  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made 
or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the 
supreme  law  of  the  land.  It  follows  that 
a  law  of  congress  regulating  commerce 
with  foreign  nations,  or  among  the  sev- 
eral states,  is  the  supreme  law;  and  if  the 
law  of  a  state  is  in  conflict  with  it.  the 
law  of  congress  must  prevail,  and  the 
state  law  cease  to  operate  so  far  as  it  is 
repugnant  to  the  law  of  the  United  States. 
(Opinion  of  Taney,  C.  J.)  License  Cases, 
5  How.  504.  574,  12  L.  Ed.  256;  Man- 
chester V.  Massachusetts,  139  U.  S.  240. 
262,   35   L.    Ed.   159. 

31.  Federal  legislation  or  treaty  must 
have  been  within  the  scope  of  its  au- 
thority.—New  York  City  v.  Miln,  11  Pet. 
102;  9  L.  Ed.  648.  See.  also,  ante,  "Limi- 
tations upon  the  Supremacy  of  the  Fed- 
•eral  Constitution,  Treaties,  and  Laws," 
IV,  B,  2,  d,  et  seq. 


32.  Temporary  supremacy. — Tarble's 
Case.  13  Wall.  397,  20  L.  Ed.  597;  Able- 
man  V.  Booth,  21  How.  506,  16  L.  Ed.  169. 

"There  are  within  the  territorial  limits 
of  each  state  two  governments,  restricted 
in  their  spheres  of  action,  but  independent 
of  each  other,  and  supreme  within  their 
respective  spheres.  Each  has  its  separate 
departments;  each  has  its  distinct  laws, 
and  each  has  its  own  tribunals  for  their 
enforcement.  Neither  government  can 
intrude  within  the  jurisdiction,  or  au- 
thorize any  interference  therein  by  its  ju- 
dicial officers  with  the  action  of  the  other. 
The  two  governments  in  each  state  stand 
in  their  respective  spheres  of  action  in  the 
same  independent  relation  to  each  other, 
except  in  one  particular,  that  they  would 
if  their  authority  embraced  distinct  terri- 
tories. That  particular  consists  in  the  su- 
premacy of  the  authority  of  the  United 
States  when  any  conflict  arises  between 
the  two  governments.  The  constitution 
and  the  laws  passed  in  pursuance  of  it  are 
declared  by  the  constitution  itself  to  be 
the  supreme  law  of  the  land,  and  the 
judges  of  every  state  are  bound  thereby, 
'anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding.' 
Whenever,  therefore,  any  conflict  arises 
between  the  enactments  of  the  two  sover- 
eignties, or  in  the  enforcement  of  their 
asserted  authorities,  those  of  the  national 
government  must  have  supremacy  until 
the  validit}'  of  the  different  enactments  and 
authorities  can  be  finally  determined  by 
the  tribunals  of  the  United  States.  This 
temporary  supremacy  until  judicial  de- 
cision by  the  national  tribunals,  and  the 
ultimate  determination  of  the  conflict  by 
such  decision,  are  essential  to  the  pres- 
ervation of  order  and  peace,  and  the 
avoidance  of  forcible  collision  between 
the  two  governments."  Tarble's  Case,  13 
Wall,  397,  406,  20  L.  Ed.  597;  Ableman  V. 
Booth,  21  How.  506,  16  L.  Ed.   169. 

33.  State  law  not  to  be  held  invalid  un- 
less conflict  is  clear. — Sinnot  ?'.  Daven- 
port,   22    How.    227,    243,    16    L.    Ed.    243; 
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not  cover  the  same  ground  as  the  act  of  congress  and  therefore  is  not  inconsistent 
with  such  act,  its  constitutionahty  is  not  to  be  questioned  unless  it  be  in  violation 
of  the  constitution  of  the  United  States,  independently  of  any  legislation  by 
congress.^^  The  question,  however,  is  not  whether,  in  any  particular  case, 
operation  may  be  given  to  both  statutes,  but  whether  their  enforcement  may  ex- 
pose a  party  to  a  conflict  of  duties.  It  is  enough  that  the  two  statutes  operating 
upon  the  same  subject  matter  prescribe  different  rules.  In  such  case  one  must 
yield  and  that  one  is  the  state  law.^^ 

d.  Separation  of  Departments  and  Distribution  of  Pozvers — ( 1 )  Pozver  of  Body 
Politic  with  Respect  to  Distribution  of  Poivers. — The  power  existing  in  every 
body  politic  is  an  absolute  despotism.  In  constituting  a  government,  the  body 
politic  distributes  that  power  as  it  pleases,  and  in  the  quantity  it  pleases,  and 
imposes  what  checks  it  pleases  upon  its  public  functionaries.  The  natural  dis- 
tribution and  the  necessary  distribution  to  individual  security,  is  into  legislative, 
executive  and  judicial ;  but  it  is  obvious  that  every  community  may  make  a  per- 
fect   or    imperfect    separation    and    distribution    of    these    powers    at    its    will.^^ 

In  the  Several  States. — What  exact  partition  of  powers,  legislative,  execu- 
tive or  judicial,  the  people  of  the  several  states  may  or  should  apportion  to  the 
different  departments  of  their  respective  governments,  is  a  question  rather  for 
the  state  government  to  determine,  than  for  the  federal  supreme  court,  and  that 
court  will  enter  into  such  an  inquiry  with  very  great  reluctance."'^ 

Separation  Not  a  Requisite  to  Due  Process  of  Law. — "Whether  the  legis- 
lative, executive  and  judicial  powers  of  a  state  shall  be  kept  altogether  distinct 
and  separate,  or  whether  persons  or  collections  of  persons  belonging  to  one 
department  may,  in  respect  to  some  matters,  exert  powers  which,  strictly  speak- 
ing, pertain  to  another  department  of  government,  is  for  the  determination  of 
the  state ;  and  its  determination  one  way  or  the  other  cannot  be  an  element  in 
the  inquiry  whetlier  the  due  process  of  law  prescribed  by  the  fourteenth  amend- 
ment has  been  respected  by  the  state  or  its  representatives  when  dealing  with 
matters  involving  life  or  liberty. "-^^ 

(2)  Pozvcrs  Distributed  among  Three  Great  Departments. — The  object  of  the 
federal  constitution  was  to  establish  three  great  departments  of  government; 
the  legislative,  the  executive  and  the  judicial  departments.  The  first  was  to  pass 
laws,  the  second,  to  approve  and  execute  them,  and  the  third,  to  expound  and 
enforce  them.^^  All  the  powers  intrusted  to  government,  whether  state  or  na- 
tional, are  thus  distributed  among  three  departments.*^ 

Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S.  33.    Separation    of    departments    not    a 

613,  624,  42  L.  Ed.   878;   Reid  v.  Colorado,  requisite   of   due   process —Drever   v    Illi- 

187  U.  S.  137,  1.50,  47  L.  Ed.  108.    See.  also,  nois,   187   U.   S.   71.   84,   47    L.    Ed.   79'   See, 

the  title  STATUTES.  also,    Michigan    Cent.    R.    Co.    v.    Powers, 

34.  Where  state  law  does  not  cover  the  goi  U.  S.  245,  294,  50  L.  Ed    744. 

same  ground. — Reid  v.  Colorado,  187  U.  S.  ,,  .   i^^^i  ^+o'f.,t    '•  <-;  n     *■  r 

..„„    -.f^    .r,  T     pj    -|Qg  A  local  statute  investing  a  collection  of 

o'c    c  '     -      n    -ic'     4.   '  Tj     r>  u^fl^,r        persons    not  of    the    judicial    department, 

35.  Same. — Gulf,   etc.,  R.   Lo.   v.  Heney,       ^  ■.,  ^u   i.         •    j-  •  i        j      .i      • 
-.ro   TT    c    nc    ino    on  T  tt A    a-, r,                          With  powers  that  are  judicial,  and  authoriz- 
158   U.   S.   98,  103,   39  L,.  bd.   910.                           ■        ^u         ^  ■       lu  j      • 

an    -n       ^       t  u^j      ^^i:^.-        ..J*!,  ,-,^.r,^^«  i"g  them  to  exercise  the  pardoning  power 

36.  Power  of  body  politic  with  respect  u-  u  i  u  ^  ,.  ,.u  t 
^  j.  ^-u^-  r  Ti  T  which  alone  belongs  to  the  governor  of 
to    distribution  of    powers. — Johnson.    J.,  ,v        ,    .                    ,      ^              i-             j       .u 

J   ,.".",            .    .^      .       T  •    •        i  the  state,   presents  no   question  under  the 

delivering    the    opinion    in     Livingston      v.  constitution  of  the  United  States."   Dreyer 

Moore    7   Pet.    469.   .46,   8   L.   Ed.   75L  j„;      j               ^    g                          ^    ^j/ 

37.  Same;  powers  of  the  several  states.  ^  '  ,.  .,  ,  ,  , 
— Satterlee  v.  Mathewson,  2  Pet.  380,  413,  39.  Powers  distributed  among  three  de- 
7  L  Ed.  458;  Livingston  v.  Moore,  7  Pet.  partments  — Chisholm  v.  Georgia  2  Dall. 
469,- 546,  8  L.  Ed.  751;  Baltimore,  etc..  R.  419,  465;  Martin  7;.  Hunter,  1  Wheat.  304, 
Co  V.  Nesbit,  10  How.  395,  400,  13  L.  Ed.  ^29,  4  L.  Ed.  97;  Wavman  v.  Southard,  10 
469:  Randall  v.  Kreiger,  23  Wall.  137,  147,  Wheat.  1,  46  6  L.  Ed.  253;  Dodge  v. 
23  L  Ed.  124;  Dreyer  v.  Illinois,  187  U.  Woolsey,  18  How.  331,  347,  15  L.  Ed.  401; 
S.  71  83.  47  L.  Ed.  79;  Reetz  v.  Michi-  Legal  Tender  Case,  110  U.  S.  421,  438,  28 
gan,  188  U.  S.  505,  507,  47  L.  Ed.  563.  See.  L.  Ed.  204. 

also,    post.     "Power     to     Impose    Judicial  40.    Same. — Kilbourn   v.   Thompson,   103 

Functions    upon     Nonjudicial     Tribunals,"       U.  S.   168,  176.  190,  26  L.  Ed.  377;  Kansas 
VI,  D,  3,  d,  (3),  (e). 
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(3)  The  Departments  Separate;  None  to  Encroach  upon  or  Exercise  the 
Pozvers  of  Another — (a)  Generally. — The  functions  appropriate  to  each  of 
these  brandies  of  government  are  vested  in  a  separate  body  of  piibhc  servants, 
and  the  perfection  of  the  system  requires  that  the  Hues  which  separate  and  di- 
vide these  departments  shall  be  broadly  and  clearly  defined.  It  is  a  fundamental 
principle,  therefore,  that  the  powers  confided  by  the  constitution  to  one  of  these 
departments  shall  not  be  exercised  by  another;  that  the  persons  entrusted  with 
power  in  any  one  of  these  branches  shall  not  be  permitted  to  encroach  upon  the 
powers  confided  to  the  others,  but  that  they  shall  confine  themselves  to  the  exer- 
cise of  those  powers  appropriate   to  their  own   department.^ ^ 

(b)  Legislative  Exercise  of  Judicial  Pozvers — (aa)  Generally. — The  consti- 
tution declares  that  the  judicial  power  of  the  United  States  shall  be  vested  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  congress  may  from  time  to 
time  ordain  and  establish.  This  is  equivalent  to  a  declaration  that  no  judicial 
power  is  vested  in  the  congress  or  either  branch  of  it,  save  in  the  case  of  im- 
peachment, etc.*2     But  wherever  the  legislative  power     of  a  government  is  un- 


V.  Colorado,  206  U.  S.  46,  81,  51  L.  Ed 
956. 

Not    always    true    as    to    state    govern 

merits. — This  has  not  always  been  true  as 
to  the  state  governments,  however.  The 
legislature,  or  general  court  of  Con- 
necticut, originally  possessed  and  exer- 
cised all  legislative,  executive  and  judicial 
authority;  and  from  time  to  dme  they 
distributed  the  two  latter  powers  in  such 
manner  as  they  thought  proper;  but  with- 
out parting  with  the  general  superintend- 
ing power  or  the  right  of  exercising  the 
same  whenever  they  should  jud.s^e  ii  ex- 
pedient. And  it  has  been  held  that  an  act 
of  the  Connecticut  legislature,  setting 
aside  a  final  judgment  or  decree  in  a  civil 
cause  and  awarding  a  new  trial,  was  con- 
stitutional and  valid.  Calder  v.  Bull,  3 
Dall.  386,  395.  1  L.  Ed.  648.  See,  also. 
Olnev  V.  Arnold  3  Dall.  308,  318,  1  E.  Ed 
614:  Cooper  7'  Telfair,  4  Dall  14.  19,  1 
L.    Ed.   721. 

"It  has  pleased  Pennsylvania,  in  her 
constitution,  to  make  what  most  jurists 
would  pronounce  an  imperfect  separa- 
tion of  those  powers;  she  has  not  thought 
it  necessary  to  make  any  imperative  pro- 
vision for  incorporating  the  equity  juris 
diction,  in  its  full  latitude,  into  her  juris- 
prudence; and  the  consequence  is,  as  it 
ever  will  be.  that  so  far  as  her  common - 
law  courts  are  incapable  of  assuming  and 
exercising  that  branch  of  the  jurisdiction. 
her  legislature  must  often  be  called  upon 
to  pass  laws  which  bear  a  close  affinity 
to  decrees  in  equity."  J'>hnson.  J.,  de- 
livering the  opinion  in  Livingston  v. 
Moore    7   Pet.    469.    546.   8   L.    Ed     751. 

41  Departments  separate;  none  to  en- 
croach upon  another. — Meriwether  z'. 
Garrett,  102  U.  S.  472,  515.  26  L.  Ed.  197; 
Kilbourn  v.  Thompson,  103  U.  S.  168,  191, 
26  L.  Ed.  377;  Mugler  v.  Kansas.  123  U. 
S.  623.  662,  31  L.  Ed.  205;  McCray  v. 
TTnited  States  195  U.  S.  27,  55.  49  L. 
Ed.  78. 

"A  strict  confinement  of  each  depart- 
ment within  its  own  proper  sphere  was 
designed  by  the   founders   of   our   govern- 


ment, and  is  essential  to  its  successful 
adnTinistration."  Meriwether  ?'.  Garrett, 
102  U.  S.  472.  515,  26  L.   Ed.   197. 

It  is  a  fundamental  principle  in  our  in- 
stitutions, inflispen- r'h'e  to  the  preserva- 
tion of  public  liberty,  that  one  of  the 
separate  departments  of  government  shall 
not  usurp  powers  committed  by  the  con- 
stitution to  another  department.  Mugler 
V.  Kansas,  123  U.  S.  623,  662,  31  L.  Ed. 
205. 

"As  aptly  said  by  the  court,  speaking 
through  Mr.  Justice  Miller,  in  Kilbourn 
7'.  Thompson.  103  U.  S.  168,  190.  26  L.  Ed. 
377:  'It  is  believed  to  be  one  of  the  chief 
merits  of  the  American  system  of  written 
constitutional  law,  that  all  the  powers  in- 
trusted to  the  government,  whether  state 
or  national,  are  divided  into  the  three 
grand  departments,  the  excutive.  the  leg- 
islative, and  the  judicial;  that  the  func- 
tions apropriate  to  each  of  these  branches 
of  government  shall  be  vested  in  a  sep- 
arate body  of  public  servants,  and  that 
the  perfection  ojf  the  system  requires  that 
the  lines  which  separate  and  divide  these 
depar^^ments  shall  be  broadly  and  clearly 
defined.  It  is  also  essential  to  the  success- 
ful working  of  this  system  that  the  per- 
sons intrusted  with  power  in  any  one  of 
these  branches  shall  not  be  permitted  to 
encroach  upon  the  powers  confided  to 
others,  but  that  each  shall  by  the  law  of  its 
creation  be  limited  to  the  exercise  of  the 
powers  appropriate  to  its  own  department 
and  no  other.'"  McCray  v.  United  States, 
195  U.  S.  27.  55,  49  L.  Ed.  78. 

42.  Legislative  exercise  of  judicial  pow- 
ers.—Fletcher  7'.  Peck.  6  Cranch  87,  136. 
3  L.  Ed.  162;  Kilbourn  7'.  Thompson.  103 
U.  S.  168.  193,  26  L.  Ed.  377;  Gordon  v. 
United    States.   117   U.    S.,   appx.,   697,   '5'05. 

The  constitution  of  the  United  States 
delegates  no  judicial  power  to  congress. 
Its  powers  are  confined  to  legislative  du- 
ties, and  restricted  within  certain  pre- 
"^cribed  limits.  Gordon  v.  United  States, 
117  U.  S.,  appx.,  697,  705. 

It  is  the  peculiar  province  of  the  legis- 
lature  to   prescribe   general    rules   for   the 
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defined,   it   includes   the   judicial   and   executive   attributes. ■♦•'^ 

federal  ConsLitution  Not  Prohibitive  to  State  Legislatures.— There 
is  nothing  in  the  constitution  of  the  United  States  which  forbids  the  legislature 
of  a  state  or  territory  to  exercise  judicial    functions.-*^ 

(bb)  What  Comtitutes—(a3i3i)  Legislation  Affecting  Pending  Suits  or  Judg- 
ments Rendered — (aaaa)  Statute  Authorizing  Congressional  Investigation  of 
Matter  Pending  in  Courts. — If  the  United  States  is  a  creditor  of  any  citizen,  or 
of  any  one  else,  on  whom  process  can  be  served,  the  usual,  the  only  legal  mode 
of  enforcing  payment  of  the  debt,  is  by  a  resort  to  a  court  of  justice.  And  where 
the  claim  of  the  United  States  against  such  person  is  being  duly  and  regularly 
prosecuted  in  a  court  of  justice,  it  is  not  competent  for  the  house  of  representa- 
tives to  institute  a  separate  investigation,  conducted  by  a  house  committee,  for 
the  purpose  of  reaching  and  subjecting  to  the  satisfaction  of  such  claim  property 
or  funds  which  are  being  proceeded  against  in  the  pending  suit.'*^ 

(bbbb)  Statute  Dictating  Judgment  to  Be  Rendered  upon  Evidence  in  Pend- 
ing Suit. — An  act  of  congress  which,  without  attempting  to  create  any  new  cir- 
cinnstances  affecting  pending  litigation,  undertakes  to  declare  what  shall  be  the 
effect  of  certain  evidence  (in  this  case  an  executive  pardon)  in  a  pending  case, 
and  to  compel  the  court  to  render  a  certain  decision  thereon,  passes  the  limit'' which 
separates  the  legislative  from  the  judicial  power  and  is  unconstitutional  and 
void.4« 

(cccc)    Withdrawing  Land  Claim  from  Further  Consideration  of  the  Courts. 

In  the  execution  of  its  treaty  obligations  with  respect  to  property  claimed  under 
Mexican  Laws,  the  government  may,  if  it  please,  act  by  legislation  directly  upon 
a  claim  preferred,  withdrawing  it  from  further  consideration  of  the  courts"  under 
the  provisions  of  a  general  act."*^ 


government  of  society;  the  application  of 
those  rules  to  individuals  in  society  would 
seem  to  be  the  duty  of  other  departments. 
Fletcher  v.  Peck.  6  Cranch  87,  136,  3  L. 
Ed.  162. 

43.  Where  legislative  power  is  unde- 
fined.—Cooper  V.  Telfair,  4  Dall.  14,  19,  1 
L.  Ed.  7:21. 

44.  Federal  constitution  not  prohibitive 
to  state  legislatures. — Satterlee  z'.  Mat- 
thewffu.  ;?  Pet.  ;J80,  413,  7  L.  Ed.  458; 
P>a1timore,  etc.,  R.  Co.  v.  Nesbit,  10  How. 
395,  13  L.  Ed.  469;  Randall  v.  Kreiger,  23 
Wall.  137,  147,  23  L.  Ed.  124. 

Thus  in  a  case  arising  in  Pennsylvania 
n  lessee,  who  had  brought  in  an  outstand- 
ing title  founded  on  a  Pennsylvania  patent, 
•  'firmed  that  he  was  not  estopped  to  deny 
Ill's  landlord's  title,  becau^'e  't's  landlord's 
title,  bein.sr  fornded  on  a  Cor.r'^cticut  grant, 
was  not  suiTicient  to  create  the  relation  of 
landlord  and  tenant  between  them.  This 
contention  was  upheld  by  the  Pennsyl- 
vania supreme  court,  and.  pending  a  new 
trial,  the  le.gislature  enacted  a  measure  de- 
claring that  titles  founded  on  Connecticut 
grants  should  be  deemed  sufficient  to 
create  the  relation  of  landlord  and  tenant, 
rnd  m.ade  said  statute  applicable  to  pend- 
ing suits.  Held,  that  there  was  nothing  in 
the  federal  constitution  to  prohibit  the  ex- 
ercise of  the  judicial  functions  by  state 
legislatures,  and  that  the  statute  was  not 
nnconstitutional  on  that  ground.  Satterlee 
V.  Mathewson,  2  Pet.  380.  413.  7  L.  Ed. 
''58.  distin"-iiishing  Ogden  z'.  Rlackledge, 
2  Cranch  272,  276,  2  L.  Ed.  276. 


45.  Congressional  investigation  of  mat- 
ter pending  in  courts. — Kilbourn  v. 
Thompson.  103  U.  S.  168,  193,  26  L.  Ed. 
377. 

Thus  where  a  debtor  of  the  United 
States  was  supposed  to  have  an  interest 
in  the  property  and  assets  of  a  certain  cor- 
poration, and  the  question  of  his  interest 
in  such  corporation  was  at  that  time  the 
subject  of  investigaticn  in  a  suit  instituted 
by  the  government  in  a  court  of  compe- 
tent jurisdiction,  with  a  view  to  subject 
such  interest,  if  any,  to  the  demands  of 
the  government,  the  house  of  representa- 
tives had  no  jurisdiction  to  institute  a 
separate  investigation,  conducted  by  a 
house  committee,  for  the  same  purpose. 
Such  investigation  was  an  unwarranted 
encroachment  upon  the  functions  of  the 
judicial  department;  and  imprisonment  of 
persons  summoned  as  witnesses  in  such 
investigation,  for  an  alleged  contempt,  was 
wholly  without  warrant  of  law.  Kilbourn 
ir  Thompson,  103  U.  S.  168,  26  L.  Ed.  377. 

46.  Statute  dictating  judgment  to  be 
rendered  in  pending  suit. — United  States 
V.  Klein,  13  Wall.  128,  129,  147,  20  L.  Ed. 
519,  distinguishing  Pennsylvania  v.  Whecl- 
inar.  etc..  Bridge  Co..  18  How.  421,  429,  15 
L.  Ed.  435. 

47.  Withdrawing  land  claim  from  con- 
sideration cf  courts. — Giisar  v.  McDowell, 
6  Wall.  363,  364,  18  L.  Ed.  863. 

Accordingly,  an  act  by  which  all  the 
right  and  title  of  the  United  States  to  the 
land  within  the  cornorate  limits  of  San 
Francisco,  confirmed  to  the  city  by  a  de- 
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(dddd)  Statute  Destroying  Right  of  Appeal  in*  Pending  Suit. — The  repeal 
of  an  act  authorizing  appeals  to  the  federal  supreme  court  in  certain  classes  of 
cases,  pending  appeals  provided  for  by  such  act,  is  not  an  exercise  of  judicial 
power  by  the  legislature,  no  matter  whether  the  repeal  takes  effect  before  or  after 
argument  on  the  pending  appeals.^ ^ 

(eeee)  Statute  Amending,  Overruling  or  Setting  Aside  Judgment  or  Decree. 
— ^As  a  legal  proposition  it  is  true  that  an  act  of  congress  cannot  amend  a  judg- 
ment of  the  supreme  court  of  the  United  States,  or  impair  the  rights  determined 
thereby,  especially  as  respects  adjudications  upon  the  private  rights  of  parties, 
which,  when  they  have  passed  into  judgment,  become  absolute;  and  it  is  the 
duty  of  the  court  to  enforce  its  judgment  without  regard  to  the  act.*^  But  such 
a  position  is  wholly  inapplicable  to  measures  of  public  policy  falling  appropriately 
within  the  legislative  competency ;  as,  for  example,  where  the  private  rights 
claimed  depend  upon  the  obstruction  of  the  enjoyment  of  a  public  right,  as  in 
the  case  of  one  claiming  special  damages  for  the  obstruction  of  navigation  upon 
a   public   navigable   river. ^"^ 

Colonial  Practice. — Under  their  colonial  charters  the  general  assemblies 
of  Rhode  Island  and  Connecticut  had  the  power  to  set  aside  the  decisions  of  the 
courts  of  those  states.^ ^ 

Statutes  Awarding  New  Trials,  Right  of  Appeal,  etc. — A  statute  which 
enacts  that,  in  cases  where  a  motion  for  a  new  trial  is  not  ruled  upon  during 
the  term  at  which  presented,  it  shall  be  deemed  to  have  been  denied  and  an  ap- 
peal allowed  with  a  review  of  the  questions  raised  in  said  motion  in  like  manner 
as  if  it  had  been  overruled  and  exceptions  reserved,  is  not  unconstitutional  as  a 
legislative  assumption  of  judicial    functions.^2 


cree  of  the  circuit  court,  were  relinquished 
and  granted  to  that  city,  and  by  which 
the  claim  of  the  city  was  confirmed,  sub- 
ject, however,  to  the  reservations  and  ex- 
ceptions designated  in  the  decree,  and 
upon  certain  specified  trusts,  disposed  of 
the  city's  claim,  and  determined  the  con- 
ditions upon  which  it  should  be  recog- 
nized and  finally  confirmed.  Grisar  v. 
McDowell,  6  Wall.  363,  364,  18  L.  Ed.  863. 

48.  Destroying  right  of  appeal  in  pend- 
ing suit. — Ex  parte  AlcCardle,  7  Wall.  506, 
19  L.  Ed.  264;  Baltimore,  etc.,  R.  Co.  v. 
Grant,  98  U.  S.  398.  25  L.  Ed.  231. 

49.  Amending,  overruling  or  setting 
aside  judgment. — Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  18  How.  421,  431, 
457,  15   L.   Ed.  435. 

The  legislature  has  no  power  to  invali- 
date or  set  aside  a  judgment  rendered  be- 
fore the  passage  of  the  act.  United  States 
V.  Klein,  13  Wall.  128,  20  L.  Ed.  519. 

50.  Same. — Pennsylvania  v.  W^heeling, 
etc.,  Bridge  Co..  18  How.  421,  431.  15  L. 
Ed.   435.      (Four  justices   dissenting.) 

Thus  the  provisions  of  the  act  of  con- 
gress passed  August  31,  1852  (10  Stat,  at 
Large  112).  declaring  the  bridges  over 
the  Ohio  River  at  Wheeling  and  Bridge- 
port, at  their  then  height  and  position,  to 
be  lawful  structures,  and  declarine:  said 
bridges  to  be  post  roads  of  the  United 
States,  thereby  annulling  that  portion  of 
the  decree  of  the  supreme  court  of  the 
United  States  in  the  case  of  Pennsylvania 
V.  Wbeefrng,  etc..  Bridge  Co.,  13  How.  518, 
14  L.  Ed.  249.  which  enioined  further  ob- 
strivction  of  commerce  by  the  continued 
mainteoance  of  said  bridges,  were  not  un- 


constitutional as  an  unwarranted  coercion 
of  the  judiciary,  or  as  an  encroachment 
upon  its  constitutional  prerogatives,  or 
as  impairing  the  rights  of  the  private  par- 
ties to  that  controversy  as  determmed  by 
the  decree  rendered  therein.  Pennsylva- 
nia V.  Wheeling,  etc.,  Bridge  Co.,  18  How. 
421,  431,  15  L.  Ed.  435.  Accord:  The 
Clinton  Bridge,  10  Wall.  454,  19  L.  Ed. 
969;  Stockdale  v.  Insurance  Companies,  20 
Wall.  323.  332,  22  L.  Ed.  348. 

The  ground  of  the  decree  was  the  un- 
lawful interference  with  any  obstruction 
of  commerce.  The  act  of  congress  merely 
changed  the  law  regulating  commerce  so 
as  to  render  such  obstruction  and  inter- 
ference no  longer  unlawful.  The  decree 
of  the  court  was  no  longer  enforcible, 
therefore,  since  there  was  no  longer  any 
unlawful  obstruction  or  interference  with 
the  enjoyment  of  the  public  rights  of  nav- 
igation and  commerce.  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co..  18  How.  421, 
431,  15  L.  Ed.  435.  (Four  justices  dis- 
senting.) 

But  that  portion  of  the  decree  relating 
to  the  costs  adjudged  to  the  complainant 
was  a  matter  affecting  the  private  rights 
of  the  parties,  which  became  vested  and 
absolute  upon  the  rendition  of  the  decree. 
Therefore,  the  decree,  in  so  far  as  it  re- 
lated to  such  costs,  was  not  affected  by 
the  subsequent  act  of  congress.  Pennsyl- 
vania V.  Wheeling,  etc..  Bridge  Co.,  18 
How.  421.   431.  15   L.   Ed.  435. 

51.  Colonial  practice. — Olnev  v.  Arnold, 
3  Dall.  308.  318.  1  L-  Ed.  614;  Calder  v. 
Bull,  3  Dall.  386,  1  L.  Ed.  648. 

52.  Statutes  awarding  new  trial,  right  of 
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(bbb)  Legislative  Judgments  and  Decrees — (aaaa)  Generally. — The  distri- 
bution of  the  powers  of  government  among  the  three  departments  forbids  the 
legislature  sitting  as  a  court  for  the  trial  of  causes  in  law  and  equity,  and  any 
statute  which  undertakes  to  determine  a  question  of  right  or  obligation,  or  of 
property,  as  the  foundation  upon  which  it  proceeds,  is  to  that  extent  a  judicial 
act,  and  an  improper  exercise  of  legislative  power. ^^ 

State  Legislative  Decrees. — As  previously  stated,  there  is  nothing  in  the 
federal  constitution  which  prohibits  a  state  legislature  from  exercising  judicial 
functions.^^  But  the  exercise  of  judicial  functions  by  the  legislature  of  a  state 
may  operate  to  deprive  individuals  of  their  property  or  vested  rights  without  due 
process  of  law,  and  be  unconstitutional  for  that  reason.^^ 

(bbbb)  What  Constitutes  Legislative  Judgment  or  Decree — (aaaaa)  Legis- 
lative Transfer  of  Property. — "To  lay  with  one  hand  the  power  of  the  govern- 
ment on  the  property  of  the  citizen,  and  with  the  other  to  bestow  it  upon  favored 
individuals  to  aid  private  enterprises  and  build  up  private  fortunes,  is  none  the 
less  a  robbery  because  it  is  done  under  the  forms  of  law  and  is  called  taxation. 
This  is  not  legislation.  It  is  a  decree  under  legislative  forms. "^^  "A  statute 
which  declares  in  terms,  and  without  more,  that  the  full  and  exclusive  title  of 
a  described  piece  of  land,  which  is  now  in  A,  shall  be  and  is  hereby  vested  in  B, 
would,  if  effectual,  deprive  A  of  his  property  without  due  proc&ss  of  law,  within 
the  meaning  of  the  constitutional  provision. "^'^  Such  an  enactment  would  not 
receive  judicial  sanction  in  any  country  having  a  written  constitution  distributing 
the  powers  of  government  among  three  co-ordinate  departments,  and  committing 
to  the  judiciary,  expressly  or  by  implication,  authority  to  enforce  the  provisions 
of  such  constitution.  It  would  be  treated,  not  as  an  exertion  of  legislative  power, 
but  as  a  sentence — an  act  of  spoliation.^^ 


appeal,    etc. — James    v.    Appel,    192    U.    S. 
129,  135,  48  L.  Ed.  377. 

The  Revised  Statutes  of  Arizona,  re- 
quiring that  motions  for  new  trials  "shall 
be  determined  at  the  term  of  the  court  at 
which  the  motion  shall  be  made," 
R.  S.  1887,  par.  837,  and  that  "in  case 
there  shall  be  no  ruling  on  said  mo- 
tion for  a  new-  trial  during  the  term  at 
which  it  is  filed  then  said  motion  shall 
be  denied  and  the  questions  that  may  have 
been  raised  thereby  shall  be  subject  to  re- 
view by  the  supreme  court  as  if  said  mo- 
tion had  been  overruled  and  exceptions 
thereto  reserved  and  entered  on  the  min- 
utes of  the  court,"  Acts  of  1891,  No.  49, 
p.  69,  are  not  an  unconstitutional  assump- 
tion of  judicial  functions  either  in  form  or 
substance.  Not  in  form  because  the  legis- 
lature does  not  direct  a  judgment,  but 
merely  removes  an  obstacle  to  a  judg- 
ment already  entered;  and  not  in 
substance,  because  the  power  of  the 
legislature  to  enact  a  statute  of  lim- 
itations for  motions  for  a  new  trial  can 
not  be  doubted.  James  v.  Appel,  192  U. 
S.  129.  135,  48  L.  Ed.  377.  See,  also,  post, 
"Statute  Awarding  New  Trial  Right  of 
Appeal,   etc.."   VTTI,   C.   13,   h. 

53.  Legislative  judgments  and  decrees. 
^Vanhorne  r.  Dorrance,  2  Dall.  304,  312, 
1  L.  Ed.  391;  Sinking-Fund  Cases,  99  U. 
S.   700.   761,  25   L.   Ed.   496. 

54.  State  legislative  decrees. — Satterlee 
7'.  Matthewson,  2  Pet.  380,  413,  7  L.  Ed. 
458;  Baltimore,  etc.,  R.  Co.  v.  Nesbit.  10 
How.  395,  13  L.  Ed.  469;  Randall  v.  Krei- 


ger,  23  Wall.  137,  23  L.  Ed.  134. 

The  general  assembly  of  Rhode  Island 
under  its  colonial  charter  had  power  to 
set  aside  the  decisions  of  the  courts  of 
that  state;  but  it  had  no  power  to  render 
a  decision.  Olney  v.  Arnold,  3  Dall.  308, 
318,  1  L.  Ed.  614.  Accord,  as  to  the  first 
point,  as  to  the  legislature  of  Connecticut, 
Calder  v.  Bull.  3  Dall.  386,  1   L.  Ed.  648. 

55.  Same;  vested  rights;  due  process. — 
Vanhorne  v.  Dorrance,  2  Dall.  304,  312,  1 
L.  Ed.  391;  Loan  Ass'n  v.  Topeka,  20 
Wall.  655,  664,  22  L.  Ed.  455;  Davidson  v. 
New  Orleans,  96  U.  S.  97,  102.  24  L.  Ed. 
610. 

56.  Legislative  transfer  of  property. — 
Loan  Ass'n  v.  Topeka,  20  Wall.  055,  664, 
22  L.  Ed.  455. 

"Nor  is  it  taxation.  A  'tax,'  says  Web- 
ster's Dictionary,  'is  a  rate  or  sum  of 
money  assessed  on  the  person  or  property 
of  a  citizen  by  government  for  the  use  of 
the  nation  or  state.'  'Taxes  are  burdens 
or  charges  imposed  by  the  legislature 
upon  persons  or  property  to  raise  money 
for  public  purposes.'"  Loan  Ass'n  v.  To- 
peka,  20   Wall.   655.   22    L.    Ed.    455. 

57.  Same. — Vanhorne  v.  Dorrance,  2 
Dall.  304,  312,  1  L.  Ed.  391;  Davidspn  v. 
New  Orleans,  96  U.  S.  97.  102,  24  L.  Ed. 
616;  Missouri  Pac.  R.  Co.  v.  Nebraska, 
164  U.  S.  403,  417,  41  L.  Ed.  489;  Chicago, 
etc.,  R.  Co.  V.  Chicago,  166  U.  S.  226,  235, 
41  L.  Ed.  979;  Loan  Ass'n  v.  Topeka.  20 
Wall.   655,   22   L.    Ed.   455. 

58.  Same. — Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  235,  41  L.  Ed.  979. 
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(bbbl^b)  Compensation  for  Property  Taken  for  Public  Use. — Wbile  tbe  legis- 
lature n:ay  judge  tbe  necessity  for  taking  private  property,  it  cannot  fix  tbe 
amount  of  compensation  to  be  given  tberefor.  Tbis  can  be  done  only  in  tbree 
ways.  1.  By  tbe  parties,  tbat  is,  by  stipulation  between  tbe  legislature  and  tbe 
owner  of  the  land.  2.  By  commissioners,  mutually  elected  by  the  parties.  3. 
By  tbe  intervention  of  a  jury.^" 

(ccccc)  Legislative  Divorces. — Tbe  division  of  government  into  tbree  depart- 
ments, and  tbe  implied  inhibition  through  that  cause  upon  the  legislative  depart- 
ment to  exercise  judicial  functions,  was  neither  intended  nor  understood  to 
exclude  legislative  control  over  the  marriage  relation. ^^^  The  fact  that  no  cause 
existed  for  the  divorce,  and  that  it  w'as  obtained  without  tbe  knowledge  of 
the  wife,  cannot  affect  the  validity  of  an  act  granting  a  legislative  divorce. 
Knowledge  or  ignorance  of  parties  of  intended  legislation  cannot  effect  its  va- 
lidity, if  within  the  legislative  competency. ^^  Nor  can  the  loose  morals  and 
shameless  conduct  of  tbe  husband  in  deserting  his  wife  and  children  have  any 
bearing  upon  the  question  of  tbe  existence  or  absence  of  power  in  tbe  legislature 
to  pass  such  an  act.^^ 

(ddddd)  Statute  Forbidding  the  Setting  Up  of  Titles  under  Grant  from  An- 
other State. — The  controversy  between  Pennsylvania  and  Connecticut  as  to  the 
territorial  jurisdiction  of  certain  lands  in  North  Hampton  and  other  cf)unties 
harving  been  finally  decided  in  favor  of  Pennsylvania,  the  Pennsylvania  statute  of 
April  11,  1795,  making  it  a  criminal  offense  to  take  possession  of  said  land,  or 
to  con.spire  to  convey,  possess  or  settle  them,  under  any  title  not  derived  from 
Pennsylvania,  was  not  unconstitutional  as  violating  the  federal  constitutional 
provision,  tbat  the  judicial  power  of  tbe  United  States  shall  extend  to  controver- 
sies between  citizens  of  tbe  same  state  claiming  lands  under  grants  of  different 
states. ^3  jvjor  was  it  a  violation  of  the  state  constitution  as  being  an  exercise  of 
judicial  power  by  the  legislature."-* 

(eeeee)  Statute  Deciding  Authorship  of  Invention. — Whether  congress  can, 
constitutionally,  decide  the  fact,  tbat  a  particular  individual  is  the  author  or  in- 
ventor of  a  certain  writing  or  invention,  so  as  to  preclude  judicial  inquiry  into 
the  originality  of  the  authorship  or  invention,  was  raised  but  not  decided  in  Evans 
V.  Eaton,  3   Wheat.  454,  4  L.   Ed.  433. 

(fffff)  Legislature  Not  to  Decide  Jl'hethcr  a  Right  Has  Ves\.t(\. — The  question 
whether  a  right  has  vested  or  not  is,  in  its  nature,  judicial,  and  must  be  tried  by 
the  judicial  authority.^^ 

(ggggg)  Statute  Declaring  Certain  Place  or  Business  to  Be  a  Nuisance. — An 
act  of  the  legislature  which  declares  all  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered,  or  given  away  in  violation  of  any  of  its  provisions, 
or  where  intoxicating  liquors  are  kept  for  sale,  barter  or,  delivery,  to  be  a  common 
nuisance,  is  not  unconstitutional  as  being  a  legislative  decree  encroaching  upon 
the  functions  of  the  judiciary  and  depriving  owners  of  such  property  of  tbe  sam? 
without  due  process  of  law."" 

(hhhhh)  Bills  of  Attainder  and  Confiscation. — The  right  to  confiscate  and 
banish  was  not  within  the  judicial  power  of  the  state  of  Georgia  as  created  and 
regulated  by  the  constitution  of  February  5tb,   1777.  but,  naturally  and  tacitly. 

59.  Compensation     for     property     taken  63.  Statute  forbidding  the  setting  up  of 

for  public  use.— Vanhorne  r.    Dorrancc,   2  titles    under    grant    from    another    state  — 

Dnll.   304,   312.   1    L.    Ed.    391.      See.   c^ener-  Commonwealth  7-.    Franklin,  4   Ball    25.5    1 

ally,     the     titles     DUE     PPOCESS     OF  l    Ed    823 

LAW:    EMINENT   DOM.A.TN.      And    see  n.    q^^^      n  uv,  t:«       i  i- 

<A       1-     .L-  r    n  •      •   1      ■'   AfT     -rv  64:.  aame. — Commonwealth    z<.    Franklin, 

post.      Application    of    Principles,      VI,    D,       ^  j^^jj  ^  ^    P  j    ^^3 

3.  d,   (4).   (h).   (bb).   Tccc).  .    ,      ,         , 

60.  Legislative  d'vcrces  — Maynard  v.  65.  As  to  whether  a  right  has  become 
Hill    125  U    S    190,  208.  31  L.  Ed.  654.                 vested.— Marbury    v.    Madison,    1    Cranch 

61.  Same.— Mavnard   v.    Hill,   125   U.    S.       ^^T.  167.  2  L.  Ed.  60. 

190.  209,  31  L.  Ed.  654.  66.  Declaring    pl^ce    or   business   a    nui- 

62.  Same.— Mavnard  v.  Hill.  125  U.  S.  sance.— Mugler  z\  Kansas,  123  U.  S.  623, 
190,  209,  31  L.  Ed.  654.  672.  31  L.   Ed.  205. 
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belonged  to  the  legislature;  therefore  the  act  of  May  4th,  1782,  confiscating  the 
estates  and  banishing  the  persons  of  the  individuals  therein  declared  guilty  of 
treason,  was  not  in  violation  of  the  state  constitutional  provision  declaring  that 
the  legislative,  executive  and  judicial  departments  should  be  kept  separate  and 
distinct  and  neither  exercise  the  powers  of  the  others.^^  Under  the  federal  con- 
stitution, however,  congress  has  no  power  to  define  the  offense,  declare  the  fact 
of  guilt,  and  adjudge  the  punishment  by  one  of  its  own  agents.^^ 

(iiiii)  Statutes  Admitting  or  Exchiding  Attorneys  at  Law. — By  the  rules  and 
practice  of  common-law  courts,  it  rests  exclusively  with  the  court  to  determine 
who  is  qualified  to  become  or  continue  one  of  its  officers,  as  an  attorney  and 
counsellor  of  the  court,  and  for  what  cause  he  ought  to  be  removed.  Their  ad- 
mission or  their  exclusion  is  the  exercise  of  judicial  power. ^^  But  the  legisla- 
ture may  prescribe  qualifications  for  the  office  to  which  such  attorneys  and  coun- 
sellors must  conform."^ 

(ccc)  Legislative  Construction  of  Statutes. — In  our  system  of  government 
the  lawmaking  power  is  vested  in  congress  and  the  power  to  construe  laws  in 
the  course  of  tl.eir  administration  between  citizens,  in  the  courts.  Whatever 
weight  may  attach  to  a  legislative  declaration  of  what  the  law  has  been  or  is, 
it  can  have  no  decisive  authority,  the  power  of  legislature  being  limited  to  declara- 
tions of  what  the  law  shall  be,  and  it  being  the  function  of  the  judiciary  to  de- 
clare what  it  is.'i  Congress  cannot,  under  cover  of  giving  a  construction  to  an 
existing  or  expired  statute,  invade  private  rights    with  which  it  could  not  inter- 


67.  Bills  of  attainder  and  csnfiscation. — 

Cooper  r.  Telfair,  4  Dall.  14,  1  L.  Ed.  721. 

68.  Same. — Wong  Wing  v.  United 
States,  163  U.  S.  228,  237,  41  L.  Ed.  140; 
Li  Sing  V.  United  States.  180  U.  S.  486, 
495.  45  L.  Ed.  634.  See,  also.  post.  "Pro- 
tection to  Persons  Accused  of  Crime," 
XVIII,  et  seq.;  "Ex  Post  Facto  Laws  and 
Bills   of  Attainder,"  XIX,  et  seq. 

"To  declare  unlawful  residence  within 
the  country  to  be  an  infamous  crime,  pun- 
ishable by  deprivation  of  liberty  and  prop- 
erty, would  be  to  pass  out  of  the  sphere 
of  constitutional  legislation,  unless  pro- 
vision were  made  that  the  fact  of  guilt 
shovdd  first  be  established  by  a  judicial 
trial.  It  is  not  consistent  with  the  theory 
of  our  government  that  the  legislature 
should,  after  having  defined  an  offense  as 
an  infamous  crime,  find  the  fact  of  guilt 
and  adjudge  the  punishment  by  one  of  its 
own  agents."  Wong  Wing  v.  United 
States,  163  U.  S.  228.  237.  41  L.  Ed.  140; 
Li  Sing  V.  United  States.  180  U.  S.  486, 
495.   45   L.   Ed.   634. 

89.  Admissien  and  exclusion  of  attor- 
neys at  law. — Ex  parte  Secombe,  19  How. 
9.  13,  15  L.  Ed.  565;  Ex  parte  Garland,  4 
Wall.  333,  379,  18  L.  Ed.  366. 

The  act  of  congress  of  January  24, 
1865.  forbidding  any  person  to  practice 
as  an  attorney  and  counsellor  in  the  courts 
of  the  United  States  until  he  should  have 
taken  and  subscribed  the  oath  prescribed 
by  the  act  of  July  20,  1862,  said  oath  being 
to  the  effect  that  the  affiant  had  taken  no 
part  against  the  United  States  in  the  re- 
bellion nor  borne  arms  against  the  same, 
operated,  as  to  persons  previously  ad- 
mitted to  practice  in  said  courts,  as  a  leg- 
islative decree,  excluding  from  the  practice 
of  the  law  in  the  courts  of  the  United 
4  U  S  Enc— 15 


States  all  parties  who  had  offended  in  any 
of  the  particulars  enumerated  in  said  oath, 
and  was  unconstitutional  and  void.  Ex 
parte  Garland,  4  Wall.  333,  18  L.   Ed.  366. 

70.  Same;  legislature  may  prescribe 
qualifications. — Ex  parte  Garland,  4  Wall. 
333.  379.  18  L.  Ed.  366. 

71.  Legislative  construction  of  statutes. 
— Terrett  r.  Taylor,  9  Cranch  43,  51.  3  L. 
Ed.  650;  Postmaster-General  v.  Early.  12 
Wheat.  136,  148,  6  L.  Ed.  577;  Stockdale 
V.  Insurance  Companies,  20  Wall.  323,  332, 
22  L.  Ed.  348;  Koshkonong  u.  Burton,  134 
U.   S.   668.  679,  26  L.   Ed.   886. 

Whether  one  statute  repealed  by  an- 
other.— So  the  question  whether  one  stat- 
ute was  or  was  not  repealed  by  a  later  is 
one  for  judicial  determJnation,  and  a  legisla- 
tive declaration  or  recital  in  regard  thereto 
is  not  binding  upon  the  courts.  United 
States  V.  Claflin.  97  U.  S.  546,  24  L.  Ed. 
1028. 

In  the  case  of  Ogden  v.  Blackledge,  2 
Cranch  272,  277,  2  L.  Ed.  276,  one  of  the 
counsel  was  urging  upon  the  court  an  ar- 
gument to  the  effect  that  o-ne  of  the  fun- 
damental principles  of  all  our  governments 
is.  that  the  legislative  power  shall  be  sep- 
arated from  the  judicial,  and  that  it  is  the 
province  of  the  legislature  to  declare  what 
the  law  shall  be,  and  the  province  of  the 
judiciary  to  declare  what  the  law  is  or  has 
been,  and  that  therefore  a  statute  which 
undertook  to  declare  that  a  certain  stat- 
ute had  not  been  repealed  by  one  subse- 
quently enacted,  was  void  as  an  assump- 
tion of  judicial  power.  The  court  stopped 
the  counsel  observing  that  it  was  unneces- 
sary to  argue  that  point.  See,  in  accord, 
Koshkonong  z>.  Burton.  104  U.  S.  668, 
678,  26  L-  Ed.  886,  citing  the  above  case. 
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fere  by  new  and  affirmative  statutes."  2  But  where  it  can  exercise  a  power  by 
passing  a  new  statute  which  may  be  retroactive  in  its  effect,  the  form  of  words 
it  may  use  to  put  this  power  in  operation  cannot  be  material,  if  the  purpose  is 
clear,  and  that  purpose  is  within  its  powerJ" 

Legislature  May  Establish  Rule  for  Future  Construction.— Both  m 
principle  and  authority  it  may  be  taken  to  be  established  that  a  legislative  body 
may  by  statute  declare  the  construction  of  previous  statutes  so  as  to  bind  the 
courts  in  reference  to  all  transactions  occurring  after  the  passage  of  the  law,  and 
may  in  many  cases  thus  furnish  the  rule  to  govern  the  courts  in  transactions 
v/h'ich  are  past,  provided  no  constitutional  right  of  the  parties  concerned  is  vio- 
lated.'^ 

(ddd)  Special,  Curative,  and  Remedial  Legislation — (aaaa)  Generally. — The 
question  of  the  power  of  a  legislature,  when  not  restrained  by  a  specific  consti- 
tutional provision,  to  pass  special  laws,  has  been  much  mooted  in  the  courts  of 
this  country.  Laws  of  this  character,  for  the  purpose  of  healing  defects,  giving 
relief,  aid,  and  authority  in  cases  beyond  the  force  of  existing  law,  have  been 
frequently  passed  in  almost  every  state  in  the  Union,  and  have  received  the 
sanction  not  only  of  the  federal  supreme  court,  but  of  other  courts  of  high  au- 
thority.'^^ "The  exercise  of  this  power  has  been  most  conspicuous  in  that  class 
of  cases  in  which  the  legislature  has  been  called  upon  to  act  as  parens  patriae 
en  behalf  of  lunatics,  minors,  and  other  incapacitated  persons.  Laws  authorizing 
the  sale  of  the  estates  of  such  persons  have  frequently  been  passed,  and  have 
been  upheld  as  fairly  within  the  legislative  power. "'«  "The  passage  of  such  laws 
is  not  the  exercise  of  judicial  power,  although  by  general  laws  the  discretion 
to  pass  upon  such  cases  might  be  confided  to  the  courts.  But  when  it  is  not  con- 
fided to  the  courts,  the  power  exercised  is  of  a  legislative  character,  the  legisla- 
ture making  a  law   for  the  particular  case."'^ 

(bbbb)  Statute  Authorising  Sale  of  Decedent's  Realty. — A  state  legislature 
may,  constitutionally,  pass  a  private  act  authorizing  a  court  to  decree,  on  the  pe- 
tition of  an  administrator,  a  private  sale  of  the  real  estate  of  an  intestate  to  pay 
his  debts,  even  though  the  act  should  not  require  notice  to  heirs  or  to  any  one, 
and  ahho'ugh  the  same  general  subject  is  regulated  by  general  statute  much  more 
full  and  provident  in  its  provisions.'^ »     i^  those  states  where  the  real  estate  of 

72.  Same;  invasion  of  private  right. —  been  supposed  to  have  expired.  Stockdale 
Stockdale  'v  Insurance  Companies,  20  v.  Insurance  Companies,  20  Wall.  323, 
Wall.  323,  332,  22  L.   Ed.  348.  332.  22  L.   Ed.  348. 

See,    however,    Stockdale    v.    Insurance  74.  Same;   mle   for   future   construction. 

Companies      20     Wall        323,     331,     22     L.  —Stockdale    v.    Insurance    Companies,    20 

Ed       348,  '  where      it      is      said      that      a  Wall.  323,  331,  22  L.  Ed.  348;  Koshkonong 

legislative     body     may     in      many     cases  v.  Burton,  104  U.  S.  668,  679.  26  L.  Ed.  886. 

thus     furnish     the     rule     to     govern     the  75.  Special,  curative  and  remedial  legis- 

courts  in  transactions  that  are  passed,  pro-  lation.— Hoyt   v.    Sprague,    103    U.    S.    613, 

vided  no  constitutional  right  of  the  party  634,  26  L.  Ed.  585. 

concerned  is  violated.  76.  Same.— Hoyt  v.   Sprague,   103   U.   S. 

73,  Same.— Stockdale  v.  Insurance  Com-  613,   634,  26  L.   Ed.   585. 

panics,  20  Wall.  323,  332,  22  L.  Ed.  348.  77.  Same.— Hoyt   v.   Sprague,   103   U.    S. 

Thus  where  it  was  a  mooted  question  613.  634,  26  L.  Ed.  585. 
whether  certain  sections  of  the  internal  Where  not  prohibited,  and  where  it  has 
revenue  law  of  1864  expired  and  became  never  been  authoritatively  condemned 
inoperative  ex  vi  termini,  in  the  year  1869,  in  the  jurisprudence  of  the  state, 
or  in  the  year  1870,  congress  having  the  the  legislature  has  the  right  to  en- 
power  to  revive  or  renew  the  tax  by  a  new  act  special  laws  m  those  cases  m 
statute  operating  retrospectively  for  the  which  it  has  been  accustomed  so  to  do. 
year  1870  it  was  held  that  §  17  Such  laws  are  not  judgments  upon  any 
of  the  act  of  July  14.  1870,  which  person's  rights,  but  they  confer  powers 
provided  that  the  sections  in  ques-  upon  the  exercise  of  which  judgment  may 
tion  "shall  be  construed  to  impose  afterwards  be  given.  Hoyt  "j.  Sprague,  103 
the  taxes  therein  mentioned  to  the  U.  S.  613,  634.  26  L.  Ed.  585.  Same  princi- 
first  day  of  August,  1870,"  etc.,  was  valid,  pie,  Watkins  v.  Holman,  16  Pet.  25,  10  L. 
because  it  was  not  an  attempt  to  exercise  Ed.  87^3.  ,  .  .  ,  r  j 
judicial  power  by  construing  a  statute  for  78.  Special  act  authonzing  sale  of  de- 
the  cc^irt  but  was  a  mode  of  continuing  cedent's  realty.— Florentine  v.  Barton,  2 
or    reviving    the    tax,    which    might    have  Wall.  210,  17_  L.Ed,  783. 
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decedents  is  liable  for  their  debts,  the  heirs  cannot  ahen  the  land  to  the  preju- 
dice of  creditors.  In  such  state  a  special  statute  authorizing  a  particular 
nonresident  administratrix  to  sell  the  realty  of  her  decedent  within  the  jurisdic- 
tion for  the  payment  of  his  debts  is  not  unconstitutional  as  a  legislative  adju- 
dication, or  as  depriving  the  heirs  of  their  property  without  due  process,  or  as 
impairing  their  vested  rights;  such  statute  is  purely  remedial  in  its  nature;  and 
the  legislature  has  entire  control  of  the  whole  range  of  remedies  by  which  prop- 
erty may  be  subjected  for  the  debts  of  the  decedent."^ 

Trustee's  Sale. — So  the  legislature  may  authorize  a  trustee  to  sell  the  realty 
of  which  he  holds  the  title,  and  may  otherwise  legislate  with  respect  to  carry- 
ing out  the  trust.^*^ 

(cccc)  Statute  Validatmg  Void  Judicial  Sale. — A  special  act  of  the  legislature- 
confirming  and  validating  a  void  sale  of  the  real  estate  of  a  deceased  person,  said 
sale  having  been  made  for,  and  the  proceeds  thereof  having  been  applied  to, 
the  payment  of  the  debts  of  such  decedent,  is  not  unconstitutional  as  a  legisla- 
tive assumption  of  judicial  functions.  Such  an  act,  when  it  purports  to  be  a  legis- 
lative resolution,  is  an  exercise  of  legislation  and  not  a  decree. ^^ 

(dddd)  Statute  Providing  for  Substitution  of  Trustees. — A  statute  authoriz- 
ing a  chancellor  to  discharge  trustees  named  in  a  will  and  to  appoint  new  ones 
is  valid  if  passed  at  the  request  of  the  trustees  discharged.  The  cestuis  que 
trustent  cannot  complain,  since  the  discharge  of  one  trustee  and  the  substitution 
of  another  does   not  defeat  the  trust  nor  deprive  them  of  any  vested  right.^^ 

(eeee)  Statute  Providing  for  Foreclosure  of  Liens. — So  where  there  is  no 
method  pointed  out  by  law  whereby  existing  liens  of  a  certain  character  can  be 
foreclosed,  the  legislature  may  lawfully  provide  a  method  of  foreclosure  without 
being  guilty  of  ah  encroachment  upon  the  powers  of  the  judiciary. ^^ 

(eee)  Presumption  as  to  Legislative  Intention. — As  the  courts  will  not  inter- 
fere with  the  action  of  the  legislature,  so  it  may  rightfully  be  presumed  that 
the  legislature  never  intends  to  interfere  with  the  action  of  the  courts,  or  to 
assume  judicial  functions  to  itself.^'*  Thus  the  redress  of  private  wrongs  being 
a  judicial  function,  it  is  to  be  presumed,  in  the  absence  of  a  manifest  intention 
to  the  contrary,  that  the  legislature,  in  the  enactment  of  statutes  operating  upon 
the  rights  of  particular  individuals,  its  action  having  been  induced  by  the  fraudu- 
lent representations  of  interested  persons,  intended  that  the  wronged  parties 
should  seek  their  redress  at  the  hands  of  the  judicial  department. ^^ 

79.  Same. — Watkins  v.  Holman,  16  Pet.  vesting  it  with  power  to  foreclose  this 
25,  63,  10  L.  Ed.  873.  lien  by  a  sale  of  the  lands  after  the  man- 

80.  Special  act  authorizing  trustee  to  ner  therein  prescribed,  was  not  unconstitu- 
sell. — Suydam  v.  Williamson,  24  How.  427,  tiorial  as  a  legislative  assumption  of  judi- 
16  L.  Ed.  742;  Williamson  v.  Suydam,  6  cial  functions  in  contravention  of  the  pro- 
Wall.  723,  18  L.  Ed.  967.  visions    of    the    Pennsylvania    constitution 

81.  Act  validating  judicial  ,sale. — Wilk-  separating  the  departments  of  govern- 
inson  v.  Leland,  2  Pet.  627,  660,  7  L.  Ed.  ment  into  legislative,  executive  and  judi- 
542.  cial.     Livingston  v.  Moore,  7  Pet.  469.  546, 

82.  Substitution    of    trustees. — William-  549,  8  L.  Ed.  751. 

son  V.  Suydam,  6  Wall.  723,  18  L.  Ed.  967.  84.  Legislative    intention;    presumption. 

83.  Special  act  authorizing  foreclosure  — Angle  v.  Chicago,  etc.,  R.  Co.,  151  U.  S. 
of  lien.— Livingston  v.   Moore.  7   Pet.  469,       1,  20,  38  L.  Ed.  55. 

546,  8  L.  Ed.  751.  85.  Same. — Angle    v.    Chicago,    etc.,    R. 

J.  N.,  sometimes  comptroller-general  of  Co.,  151  U.  S.  1,  25,  38  L.  Ed.  55. 
the  state  of  Pennsylvania,  having  been  Thus  where  one  public  service  corpora- 
found,  upon  settlement  of  his  accounts,  to  tion,  by  means  of  bribery,  fraudulent  rep- 
be  largely  in  arrears  to  the  state,  and  such  resentations,  and  other  corrupt  practices, 
indebtedness  having  been  declared  by  procured  the  enactment  of  a  law  revoking  a 
statute  to  be  a  lien  upon  the  lands  of  J-_N.  grant  made  to  another  public  service  com- 
within  the  state,  but  with  no  provision  pany  engaged  in  the  construction  of  a  rail- 
made  for  enforcing  or  foreclosing  such  road,  to  the  great  and  undeniable  injury 
lien,  except  upon  an  appeal  from  the  ac-  of  the  latter  company,  it  was  held,  the 
count  stated,  and  no  such  appeal  having  property  having  been  regranted  to  the 
been  taken,  it  was  held  that  an  act  of  the  wrongdoer,  that  it  was  not  to  be  presumed 
legislature,     creating    a     commission     and  that  the  legislature  intended  that  it  should 
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(c)  Exercise  of  Legislative  or  Political  Functions  by  the  Judiciary — (aa) 
Generally  as  to  Judicial  Legislation. — It  is  the  province  of  the  courts  to  pass 
upon  the  vahdity  of  the  laws,  not  to  make  them,  and  when  their  validity  is 
established  to  declare  their  meaning  and  apply  their  provisions  to  cases  between 
parties  as  they  arise  for  judgment,  and  enforce  by  proper  process  the  law  thus 
declared.  When  they  go  beyond  this  and  declare  that  the  law  as  it  exists  is 
wrong,  and  attempt  by  judgment  or  decree  to  make  it  conform  to  their  opinions 
of  what  it  should  be,  they  encroach  upon  the  functions  of  the  legislative  depart- 
ment.^^ 

No  Power  to  Make  Exceptions  or  Additions. — Courts  of  justice  have 
no  jurisdiction  to  make  exceptions  to  a  statute,  nor  to  add  to  the  exceptions  which 
the  legislature  has  made,  as  this  would  be  legislating.^^  Where  the  language  of 
an  act  is  explicit,  it  is  not  for  the  courts  to  change  it  by  construction  based  upon 
some  supposed  legislative  policy.  It  is  not  for  the  court  to  say  that  it  shall  be 
so  construed  as  to  embrace  other  cases  because  no  good  reason  can  be  assigned 
why  they  were  excluded  from  its  provisions.  If  the  meaning  of  the  legislature 
is  plain,  it  must  be  obeyed.^* 

(bb)    Generally  as  to  Political  Questions. — Upon  political  questions  the  action 


hold  it  free  from  the  right  of  the  wronged 
company  to  subje-:  it  to  the  satisfaction 
of  its  just  demands  for  the  wrong  done. 
Angle  V.  Chicago,  etc..  R.  Co.,  151  U.  S- 
1,  25,  38  L.  Ed.  55. 

86.  Generally  as  to  judicial  legislation. 
—Bank  v.  Dalton,  9  How.  522,  529,  13  L. 
Ed.  242;  Hadden  v.  Collector,  5  Wall.  107, 
111,  18  L.  Ed.  518;  Hepburn  v.  Griswold, 
8  Wall.  603.  611,  19  L.  Ed.  513;  Broderick 
V.  Magraw,  8  Wall.  639,  19  L.  Ed.  531; 
Minor  v.  Happersteet,  21  Wall.  162,  178, 
22  L.  Ed.  627;  The  Lottawanna,  21  Wall. 
558,  22  E.  Ed.  654;  United  States  v.  Reese, 
92  U.  S.  214,  221,  23  L.  Ed.  563;  Meri- 
wether V.  Garrett.  102  U.  S.  472.  515,  26 
L.  Ed.  197;  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  603,  32  L.  Ed.  1068;  Bate 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
1  37.  39  L.  Ed.  601;  New  Jersey  v.  An- 
derson, 203  U.  S.  483,  490,  51  L.  Ed.  284. 
"It  is  the  province  of  the  courts  to  de- 
cide causes  between  parties,  and.  in  so  do- 
ing, to  construe  the  constitution  and  the 
statutes  of  the  United  States,  and  of  the 
several  states,  and  to  declare  the  law,  and, 
when  their  judgments  are  rendered,  to  en- 
force them  by  such  remedies  as  legislation 
has  prescribed,  or  as  are  allowed  by  the 
established  practice.  When  they  go  be- 
yond this,  they  go  outside  of  their  legiti- 
mate domain,  and  encroach  upon  the  other 
departments  of  the  government."  Meri- 
wether V.  Garrett,  102  U.  S.  472,  515,  26  L. 
Ed.    197. 

"The  province  of  the  courts  is  to  pass 
upon  the  validity  of  laws,  not  to  make 
them,  and,  when  their  validity  's  estab- 
lished, to  declare  their  meaning  and  apply 
their  provisions.  All  else  lies  beyond 
t^-'eir  domain."  The  Chinese  E.xclusion 
Case,  130  U.  S.  581,  603,  32  L.  Ed.  1068. 

It  is  the  province  of  the  courts  to  de- 
cide what  the  law  is;  not  to  declare  what 
it  should  be.  If  the  law  is  wrong  and  ought 
to  be  changed,  the  courts  cannot   change 


it;  that  is  the  function  of  the  legislative 
department  of  the  government.  Decatur 
V.  Paulding.  14  Pet.  497,  518d,  10  L.  Ed. 
559;  The  Lottawanna.  21  Wall.  558,  22  L. 
Ed.  654;  Minor  v.  Happersett,  21  Wall. 
162,   178,  22   L.    Ed.   627. 

It  does  not  belong  to  the  courts  to  in- 
terpolate constitutional-  restrictions.  Their 
duty  is  to  apply  the  law.  not  to  make  it. 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  548, 
19  L.  Ed.  482;  Township  of  Pine  Grove  v. 
Talcott.  19  Wall.  666,  677.  22  L.  Ed.  227; 
Munn  t/.  Illinois,  94  U.S.  113,  132,  134,  24  L. 
Ed.  77;  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 
U.  S.  155,  164.  24  L.  Ed.  94;  Spencer  v. 
Merchant,  125  U.  S.  345.  355,  31  L.  Ed. 
763. 

Nature  of  judicial  discretion. — "Judicial 
power,  as  contradistinguished  from  the 
power  of  the  laws,  has  no  existence. 
Courts  are  the  mere  instruments  of  the 
law,  and  can  will  nothing.  When  they  are 
said  to  exercise  a  discretion,  it  is  a  mere 
legal  discretion,  a  discretion  to  be  exer- 
cised in  discerning  the  course  prescribed 
by  law;  and.  when  that  is  discerned,  it  is 
the  duty  of  the  court  to  follow  it.  Judicial 
power  is  never  exercised  for  the  purpose 
of  giving  effect  to  the  will  of  the  judge; 
always  for  the  purpose  of  giving  effect  to 
the  will  of  the  legislature;  or,  in  other 
words,  to  the  will  of  the  law.''  Osborn 
V.  United  States  Bank.  9  Wheat.  738,  866, 
6  L.  Ed.  204. 

87.  No  power  to  make  exceptions  or  ad- 
ditions.— Mclver  7'.  Ragan,  2  Wheat.  25, 
29,  4  L.  Ed.  175:  Bank  v.  Dalton,  9  How. 
522.  529,  13   L.   Ed.  242. 

88.  Same. — United  States  v.  Fisher,  2 
Cranch  358,  385,  2  L.  Ed.  304;  Mclver  v. 
Ragan,  2  Wheat.  25,  29,  4  L.  Ed.  175; 
Scott  V.  Reid,  10  Pet.  524.  9  L.  Ed.  519; 
Decatur  v.  Paulding.  14  Pet.  497.  51 8d,  10 
L.  Ed.  559;  Hadden  v.  Collector,  5  Wall. 
107,  111,  18  L.  Ed.  518;  Bate  Refrigerat- 
ing Co.  v.  Sulzberger,  157  U.  S.  1,  37,  39 
L.^Ed.  601. 
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of  the  political  branches  of  the  government  is  conclusive  and  will  be  followed 
by  the  courts."'^  The  truth  is,  that,  generally  speaking,  the  cognizance  of  suits 
and  actions  unknown  to  the  law,  and  forbidden  by  the  law,  was  not  contemplated 
by  the  constitution  when  establishing  the  judicial  power  of  the  United  States. ^^ 
Undoubtedly,  however,  some  things  were,  by  the  constitution,  made  justiciable 
wdiich  were  not  so  at  common  law.^^  For  example,  it  is  provided  by  art.  3, 
§  2,  that  the  judicial  power  of  the  United  States  shall  extend  to  controversies 
between  two  or  more  states ;  and  as  such  controversies  may,  and  often  do,  relate 
to  boundaries  and  other  matters  which,  as  between  independent  nations,  would 
constitute  political  rather  than  judicial  controversies,  it  is  well  settled  that  the  ju- 
dicial power  covers  a  wide  range  of  matters  susceptible  of  adjustment,  and  not 
purely  political  in  their  nature;  that  the  diplomatic  powers  of  the  individual  states, 
and  the  right  to  make  war,  having  been  surrendered  to  the  general  government,  it 
devolved  upon  that  government  to  provide  a  remedy  in  lieu  thereof;  and  that  rem- 
edy is  found  in  the  constitutional  provision  to  which  reference  has  just  been  made.^^ 
The  cases  cited  show  that  such  jurisdiction  has  been  exercised  in  cases  involving 
boundaries  and  jurisdiction  over  lands  and  their  inhabitants,  and  in  cases  directly 
affecting  the  property  rights  and  interests  of  a  state.  But  such  cases  manifestly 
do  not  cover  the  entire  field  in  which  such  controversies  may  arise,  and  for  which 
the  constitution  has  provided  a  remedy;  and  it  would  be  objectionable,  and,  in- 
deed, impossible,  for  the  court  to  anticipate,  by  definition,  what  controversies  can 
and  what  cannot  be  brought  within  the  original  jurisdiction  of  the  federal  su- 
preme court. ^3 

Matters  Dependent  upon  Principles  of  International  Law. — Nor  is  the 


89.  Generally  as  to  political  questions.^ 

Rose  V.  Himely,  4  Cranch  241,  268.  2  L. 
Ed.  608;  The  Schooner  Exchange  v.  Mc- 
Fadden,  7  Cranch  116,  3  L.  Ed.  287; 
United  States  v.  Yorba,  1  Wheat.  412,  423, 
17  L.  Ed.  635;  Gelston  v.  Hoyt,  3  Wheat. 
246.  4  E.  Ed.  381;  United  States  v.  Pal- 
mer, 3  Wheat.  610,  634.  4  L.  Ed.  471;  The 
Divina  Pastora,  4  Wheat.  52,  4  L.  Ed.  512; 
Foster  v.  Neilson,  2  Pet.  253,  307,  7  L. 
Ed.  415;  Cherokee  Nation  v.  Georgia,  5 
Pet.  1.  20,  50,  8  L.  Ed.  25;  Kcene  v.  Mc- 
Donough,  8  Pet.  308,  8  L.  Ed.  955;  Legal 
Tender  Cases  (opinion  of  Bradley,  J.),  12 
Wall.  457,  562,  20  L.  Ed.  287;  Garcia  v. 
Lee,  12  Pet.  511,  9  L.  Ed.  1176;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657.  736, 
738,  9  L.  Ed.  1233;  Williams  v.  Suffolk 
Ins.  Co.,  13  Pet.  415,  420,  10  L.  Ed.  226; 
Scott  V.  Jones,  5  How.  343.  375,  12  L.  Ed. 
181;  Luther  v.  Borden.  7  How.  1,  56,  12 
L.  Ed.  581;  United  States  v.  Lynde,  11 
Wall."  632,  638.  20  L.  Ed.  230;  Georgia  v. 
Stanton,  16  Wall.  50.  75,  76,  18  L.  Ed.  721; 
United  States  v.  Lee,  106  U.  S.  196.  209,  27 
L.  Ed.  171;  Head  Money  Cases,  112  U. 
S.  580.  28  L.  Ed.  798;  The  Chinese  Exclu- 
sion Case,  130  U.  S.  581,  32  L.  Ed.  1068; 
Jones  V.  United  States.  137  U.  S.  202,  212, 
34  L.  Ed.  691;  Ekiu  v.  United  States.  142 
U.  S.  651,  659,  35  L.  Ed.  1146;  In  re 
Cooper,  143  U.  S.  472,  503,  36  L.  Ed.  232; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  712.  37  L.  Ed.  905;  Wilson  v.  Shaw. 
204  U.  S.  24,  32,  51  L.  Ed.  351. 

"In  exercising  the  great  power  which 
the  people  of  the  United  States,  by  estab- 
lishing a  written  constitution  as  the  su- 
preme and  paramount  law,  have  vested  in 
this    court,    of   determining,   whenever    the 


question  is  properly  brought  before  it, 
whether  the  acts  of  the  legislature  or  of 
the  executive  are  consistent  with  the  con- 
stitution, it  behooves  the  court  to  be  care- 
ful that  it  does  not  undertake  to  pass  upon 
political  questions,  the  final  decision  of 
which  has  been  committed  by  the  consti- 
tution to  the  other  departments  of  the 
government."  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  712,  37  L.  Ed.  905. 

Questions  of  political  expediency  belong 
to  tlie  legislative  halls,  and  not  to  the  ju- 
dicial forum.  Legal  Tender  Cases  (con- 
curring opinion  of  Bradley,  J.),  12  Wall. 
457,  562.  20  L.   Ed.  287. 

90.  Same. — Hans  v.  Louisiana.  134  U.  S. 
1,   33   L.    Ed.    842. 

91.  Some  matters  made  justiciable  which 
were  not  so  at  common  law. — Wisconsin 
V.  Pelican  Ins.  Co.,  137  U.  S.  265,  288,  289, 
32  L.  Ed.  239;  Hans  v.  Louisiana,  134  U. 
S.  1,  15,  33  L.  Ed.  842;  Louisiana  v. 
Texas,  176  U.  S.  1.  44  L.  Ed.  347;  Mis- 
souri V.  Illinois,  180  U.  S.  208.  240,  45  L. 
Ed.  497;  Kansas  v.  Colorado.  185  U.  S. 
125,  140.  46  L.  Ed.  838;  Georgia  v.  Ten- 
nessee Copper  Co.,  206  U.  S.  230,  237,  51 
L.    Ed.   1038. 

92.  Same. — Hans  v.  Louisiana,  134  U, 
S.  1.  15,  33  L.  Ed.  842;  Louisiana  v. 
Texas,  176  U.  S.  1.  44  L.  Ed.  347;  Mis- 
souri V.  Illinois,  180  U.  S.  208,  240,  45  L. 
Ed.  497;  Kansas  v.  Colorado,  185  U.  S. 
125,  140,  46  L.  Ed.  838;  Kansas  v.  Colo- 
rado, 206  U.  S.  46,  97,  51  L.  Ed.  956; 
Georgia  v.  Tennessee  Copper  Co.,  206  U. 
S.    230.    237,    51    L.    Ed.    1038. 

93.  Same. — Missouri  v.  Illinois,  180  U.  S. 
208,  240,  45  L-  Ed.  497;  Kansas  v.  Colo- 
rado, 206  U.   S.   46,  97,   51   L.   Ed.  956. 


230 


CONSTITUTIONAL  LAW. 


jurisdiction  of  the  court  ousted  even  if,  because  the  states  are  sovereign  and 
independent  in  local  matters,  the  relations  between  them  depend  in  any  respect 
upon  the  principles  of  international  law.  International  law  is  no  alien  in  the 
federal  supreme  court.  In  The  Paqucte  Habana,  175  U.  S.  677,  700,  44  L.  Ed. 
320,  Mr.  Justice  Gray  declared  :  "International  law  is  part  of  our  law,  and  must 
be  ascertained  and  administered  by  the  courts  of  justice  of  appropriate  jurisdic- 
tion, as  often  as  questions  of  right  depending  upon  it  are  duly  presented  for 
their  determination."-^^  "The  states,  by  entering  the  Union,  did  not  sink  to  the 
position  of  private  owners  subject  to  one  system  of  private  bw."^^ 

Controversy  Must  Be  Susceptible  of  Judicial  Determination. — Cut  the 
controversy  must  be  one  which  is  susceptible  of  judicial  determination;  other- 
wise, the   court  will   decline  to  take   jurisdiction."*'' 

Political  and  Judicial  Questions  Distinguished. — Political  power  is  that 
which  a  sovereign  or  state  exerts  by  his  or  its  own  authority,  as  reprisal  and 
confiscation.  Judicial  power  is  that  which  is  given  to  a  court  or  judicial  tribunal. 
Those  controversies  between  states  and  nations  are  in  their  nature  political 
when  the  sovereign  or  state  reserves  to  itself  the  right  of  deciding  it,  and  makes 
it  the  subject  of  a  treaty,  or  the  foundation  of  representations  from  one  state 
to  another.  This  is  political  equity,  to  be  adjudged  by  the  parties  themselves, 
as  contradistinguished  from  judicial  equity  administered  by  courts  of  justice, 
decreeing  the  equity  and  good  conscience  of  the  case,  regardless  of  who  or  what 
may   be  the   parties  before  them.^'^ 


94.  Matters  dependent  upon  principles  of 
international  law. — Kansas  v.  Colorado, 
206   U.    S.    46,   97,   51    L.    Ed.   956. 

95.  Same. — Georgia  v.  Tennessee  Cop- 
per Co..  206  U.   S.  230,  237.  51   L.   Ed.  1038. 

"When  the  states  by  their  union  made 
the  forcible  abatement  of  outside  nui- 
sances impossible  to  each,  they  did  not 
thereby  agree  to  submit  to  whatever 
might  be  done.  They  did  not  renounce 
the  possibility  of  making  reasonable  de- 
mands on  the  ground  of  their  still  re- 
maining quasi  sovereign  interests;  and  the 
alternative  to  force  is  a  suit  in  this  court." 
Georgia  v.  Tennessee  Copper  Co.,  206  U. 
S.  230,  237,  51  L.  Ed.  1038.  Accord:  Mis- 
souri V.  Illinois,  180  U.  S.  208,  241,  45  L. 
Ed.  497;  Kansas  v.  Colorado,  206  U.  S. 
46,   97.  51   L.   Ed.   956. 

96.  Controversy  must  be  one  suscepti- 
ble of  judicial  determination. — Hans  v. 
Louisiana,  134  U.  S.   1.  33   L.   Ed.   842. 

"And  yet  the  case  of  Penn  v.  Lord  Bal- 
timore, 1  Vesey,  Sen.  444,  shows  that  some 
of  these  unusual  subjects  of  litigation  were 
not  unknown  to  the  courts  even  in  colo- 
nial times;  and  several  cases  of  the  same 
general  character  arose  under  the  arti- 
cles of  confederation,  and  were  brought 
before  the  tribunal  provided  for  that  pur- 
pose by  those  articles.  131  U.  S.  App.  1. 
The  establishment  of  this  new  branch  of 
jurisdiction  seemed  to  be  necessary  from 
the  extinguishment  of  diplomatic  relations 
between  the  states.  Of  other  controver- 
sies between  a  state  and  another  state  or 
its  citizens,  which,  on  the  settled  princi- 
ples of  public  law.  are  not  subjects  of 
judicial  cognizance,  this  court  has  often  de- 
clined to  take  jurisdiction.  See  Wiscon- 
sin V.  Pelican  Ins.  Co..  127  U.  S.  265,  288. 
289,  32  L.   Ed.  239,  and  cases  there  cited." 


Hans  V.  Louisiana,  134  U.  S.  1,  33  L.  Ed. 
842.  See,  also,  post  "Boundary  Ques- 
tions," VI,  D,  3,  d.  (3),  (c),  (ff);  "Con- 
stitutional Status  of  Seceding  States,"  VI, 
D,  3,  d,  (3).  (c),  (dd).  See.  generally,  the 
•titles  COURTS;  STATES. 

Jurisdiction  over  controversies  "be- 
tween a  state  and  citizens  of  another 
state"  does  not  embrace  the  determination 
of  political  questions,  and,  where  no  con- 
troversy exists  between  states,  it  is  not 
for  the  federal  supreme  court  to  restrain 
the  governor  of  a  state  in  the  discharge 
of  his  executive  functions  in  a  matter  law- 
fully confided  to  his  discretion  and  judg- 
ment. Louisiana  v.  Texas,  176  U.  S.  1, 
44   L.    Ed.   347. 

By  the  second  section  of  the  third  ar- 
ticle of  the  constitution,  "the  judicial 
power  extends  to  all  cases,  in  law  and 
equity,  arising  under  the  constitution,  the 
laws  of  the  United  States,"  etc.,  and  "to 
controversies  between  a  state  and  citizens 
of  another  state," — which  controversies, 
under  the  judiciary  act,  may  be  breught 
in  the  first  instance  before  the  federal 
supreme  court  in  the  exercise  of  its  orig- 
inal jurisdiction.  In  order  to  maintain 
an  original  bill  in  the  federal  supreme 
court  for  an  injunction,  under  the  author- 
ity of  this  constitutional  provision,  a  case 
presented  must  be  appropriate  for  the  ex- 
ercise of  judicial  power;  the  rights  en- 
dangered must  be  rights  of  persons  or 
property,  not  merely  political  rights,  which 
do  not  belong  to  the  jurisdiction  of  a 
covut,  either  in  law  or  in  equity.  Georgia 
V.  Stanton.  6  Wall.  50,  75,  76,  18  L.  Ed. 
721. 

97.  Political  and  judicial  questions  dis- 
tinguished.— Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  738,  9  L.  Ed.  1233. 
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(cc)_  Generally  as  to  International  Rela-tions ;  Determination  of  Rightful 
Sovereign  or  Government. — The  control  of  international  relations,  both  in  peace 
and  in  war,  belongs  to  the  political  department  of  the  government,  and  may  be 
exercised  either  through  treaties  made  by  the  president  and  senate  or  through 
statutes  enacted  by  congress.^s  The  courts  will  not  entertain  an  application  \o 
review  the  action  of  the  political  department  of  the  government  upon  a  question 
pending  between  it  and  a  foreign  power,  pending  diplomatic  negotiations  between 
the  two  countries  respecting  the  same  matters. f*^ 

Redress  of  Wrongs  Inflicted  upon  Citizen  of  United  States  by  a  For- 
eign Government. — The  courts  of  one  country  will  not  sit  in  judgment  on  the 
acts  of  the  government  of  another  done  within  its  own  territory.  Redress  of 
grievances  by  reason  of  such  acts  must  be  obtained  through  the  means  open  to 
be  availed  of  by  sovereign  powers  as  between  themselves.^ 

Extradition  Proceedings — Judicial  Interference. — "The  decisions  of  the 
executive  department  in  matters  of  extradition,  within  its  own  sphere,  and  in 
accordance  with  the  constitution,  are  not' open  to  judicial  revision,  and  it  results 
that  where  proceedings  for  extradition,  regularly  and  constitutionally  taken  un- 
der the  acts  of  congress,  are  pending,  they  cannot  be  ended  to  by  writs  of 
habeas   corpus. "^ 

Admission  or  Exclusion  of  Aliens.— If  the  political  department  of  the 
government  considers  the  presence  of  foreigners  of  a  different  race  in  this  coun- 
try to  be  dangerous  to  its  peace  and  security,  and  determines  upon  their  exclu- 
sion or  deportation,  its  determination  is  conclusive  upon  the  judiciary.-"^ 

Determination  of  Rightful  Sovereign  or  Government. — Who  is  the  sov- 
ereign, de  jure  or  de  facto,  of  a  territory,  is  not  a  judicial,  but  a  political  ques- 
tion,  the  determination   of   which  by  the  legislative   and   executive   departments 


98.  As  to  international  relations. — Head 
Money  Cases.  112  U.  S.  580,  28  L.  Ed. 
798;  The  Chinese  Exclusion  Case.  130 
U.  S.  581,  604,  609.  32  L.  Ed.  1068;  In  re 
Cooper,  143  U.  S.  472,  36  L.  Ed.  232; 
Ekiu  V.  United  States.  142  U.   S.   651,  659, 

35  L.  Ed.  1146;  Fong  Yue  Ting  v.  United 
States.  149  U.  S.  698,  705,  37  L.  Ed.  905; 
Lem  Moon  Sing  v.  United  States,  158  U. 
S.  538.  543,  39  L.  Ed.  1082. 

"It  is  not  competent  for  the  judiciary 
to  make  any  declaration  upon  the  ques- 
tion of  the  length  of  time  during  which 
Cuba  may  be  rightfully  occupied  and 
controlled  by  the  United  States  in  order 
to  effect  its  pacification — it  being  the 
function  of  the  political  branch  of  the 
government  to  determine  when  such  oc- 
cupation and  control  shall  cease,  and 
therefore  when  the  troops  of  the  United 
States  shall  be  withdrawn  from  Cuba." 
Neely  v.  Henkel  (No.  1),  180  U.  S.  109, 
124.  48   L.   Ed.  448. 

Accordingl}\  it  was  held  that  there  was 
no  merit  in  an  objection  that  the  occu- 
pancy and  control  of  the  island  of  Cuba 
under  the  military  authority  of  the  United 
States  was  an  unauthorized  interference 
with  the  internal  affairs  of  a  friendly 
power,  and  that  the  defendant  could  not, 
constitutionally,  be  extradited  for  trial 
in  the  courts  established  under  the  orders 
issued  by  the  military  governor  of  the 
island.  Neely  v.  Henkel  (No.  1),  180  U. 
S.    109.    124,    48    L.    Ed.    448. 

99.  Same.— In  re  Cooper,  143  U.  S.  472, 

36  L.    Ed.   232. 


1.  As  to  wrongs  inflicted  upon  Ameri- 
can citizens  by  foreign  countries. — Under- 
bill V.  Hernandez,  168  U.  S.  250.  252,  42 
L.    Ed.    456. 

2.  Extradition  proceedings;  judicial  in- 
terference.—Terlinden  V.  Ames,  184  U.  S. 
270,  290,  46  L-  Ed.  534.  See,  also,  United 
States  V.  Rauscher,  119  U.  S.  407,  424,  30 
L.   Ed.   425. 

3.  Admission  and  exclusion  of  aliens. — 
The  Chinese  Exclusion  Case,  130  U.  S.  581, 
606.  32  L.  Ed.  1068;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  706,  37  L. 
Ed.  905. 

The  supervision  of  the  admission  of 
aliens  into  the  United  States  may  be  en- 
trusted by  congress  either  to  the  depart- 
ment of  state  or  to  the  department  of 
the  treasury,  charged  with  the  enforce- 
ment of  laws  regulating  interstate  com- 
merce. The  final  determination  of  the 
facts  may  be  entrusted  by  congress  to  the 
officers  of  either  of  these  departments 
with  or  without  the  right  of  a  review  of 
their  decision  by  the  judicial  department 
as  congress  may  see  fit.  United  States 
V.  Jung  Ah  Lunof,  i24  U.  S.  621,  31  L. 
Ed.  591;  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  32  L.  Ed.  1068:  Ekiu  v. 
United  States.  142  U  S.  651,  653,  659,  35 
L.  Ed.  1146:  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  713,  714,  37  L.  Ed. 
905;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  543,  39  L.  Ed.  1082.  See, 
also,  the  title  ALIENS,  vol.  1,  pp.  210, 
245,   250,   255. 


232 


COXSTITUTIONAL  LAW. 


of  any  government  conclusively  binds  the  judges,  as  well  as  all  other  officers, 
citizens  and  subjects  of  that  government.  This  principle  has  always  been  up- 
held by  the  United  States  supreme  court,  and  has  been  affirmed  under  a  great 
variety   of    circumstances.* 

Same — Facts  Assumed  by  Political  Departments. — When  the  executive 
branch  of  the  government,  which  is  charged  with  the  foreign  relations  of  the 
United  States,  shall,  in  its  correspondence  with  a  foreign  nation,  assume  a  fact 
in  regard  to  the  sovereignty  of  any  island  or  country,  it  is  conclusive  on  the 
judicial  department.^ 

Same — Rightful  Government  of  States  of  the  United  States. — Whether 
the  people  of  a  state  in  adopting  a  new  constitution  or  in  revising  an  old  one, 
have,  in  abolishing  the  old  government,  and  establishing  a  new  one  in  its  place, 
changed  their  form  of  government,  is  a  question  to  be  settled  by  the  political 
power,  and  when  that  power  has  decided,  the  courts  are  bound  to  take  notice  of 
its  decision  and  to  follow  it.^ 


4.  Determination  of  rightful  sovereign 
or  government. — Gelston  v.  Hoyt,  3 
Wheat.  246,  324,  4  L.  Ed.  381;  United 
States  V.  Palmer.  3  Wheat.  610,  4  L.  Ed. 
471;  The  Divina  Pastora,  4  Wheat.  52, 
4  L.  Ed.  512;  Foster  v.  Neilson,  2  Pet. 
253,  307,  309,  7  L.  Ed.  415;  Keene  V. 
McDonough,  8  Pet.  308,  8  L.  Ed.  955; 
Garcia  v.  Lee,  12  Pet.  511,  520.  9  L.  Ed. 
1176;  Williams  v.  Suffolk  Ins.  Co.,  13 
Pet.  415,  10  L.  Ed.  226;  United  States 
V.  Yorba,  1  Wall.  412,  423,  17  L.  Ed.  635; 
United  States  v.  Lynde,  11  Wall.  632,  638, 
2©  L.  Ed.  230;  Jones  v.  United  States. 
137  U.  S.  202,  212,  34  L.  Ed.  691;  Un- 
derhill  v.  Hernandez,  168  U.  S.  250,  42 
L.  Ed.  456;  Pearcy  v.  Stranahan,  205  U. 
S.   257.   265,   51   L.   Ed.  793. 

5.  Same;  facts  assumed  by  political  de- 
partment.— Williams  v.  Suffolk  Ins.  Co., 
13  Pet.   415,  10  L.   Ed.   226. 

The  government  of  the  United  States 
having  insisted,  and  continuing  to  insist, 
through  its  regular  executive  authority, 
that  the  Falkland  islands  do  not  consti- 
tute any  part  of  the  dominions  within 
the  sovereignty  of  Buenos  Ayres.  and  that 
the  seal  fishery  at  those  islands  is  a  trade 
free  and  lawful  to  the  citizens  of  the 
United  States,  and  beyond  the  compe- 
tency of  the  Buenos  Ayres  government 
to  regulate,  prohibit  or  punish,  it  is  not 
competent  for  a  circuit  court  of  the 
United  States  to  inquire  into,  and  ascer- 
tain by  other  evidence,  the  title  of  the 
government  of  Buenos  Ayres  to  the  sov- 
ereignty of  the  Falkland  islands.  Wil- 
liams V.  Suffolk  Ins.  Co..  13  Pet.  415,  10 
L.    Ed.    226. 

6.  Same;  rightful  government  of  one 
of  the  United  States. — Luther  v.  Borden,' 
7  How.  1,  47,  12  L.  Ed.  581.  See,  also, 
post,  "Political  Department  Charged  with 
Duty  of  Enforcing  Guaranty,"  VI,  D,  5, 
d.  C2). 

At  the  period  of  the  .American  revolu- 
tion Rhode  Island  did  not,  like  other 
states,  adopt  a  new  constitution,  but  con- 
tinued the  form  of  government  established 
by  the  charter  of  Charles  the  Second, 
making  only  such  alterations,   by   acts   of 


the  legislature,  as  were  necessary  to 
adapt  it  to  their  condition  and  rights  as 
an  independent  state.  But  no  mode  of 
proceeding  was  pointed  out  by  which 
amendments  might  be  made.  In  1841  a 
portion  of  the  people  held  meetings  and 
formed  associations,  which  resulted  in  the 
election  of  a  convention  to  form  a  new 
constitution,  to  be  submitted  to  the  peo- 
ple for  their  adoption  or  rejection.  This 
convention  framed  a  constitution,  directed 
a  vote  to  be  taken  upon  it,  declared  af- 
terwards that  it  had  been  adopted  and 
ratified  by  a  majority  of  the  people  of 
the  state,  and  that  it  was  the  paramount  law 
and  constitution  of  Rhode  Island.  Under  it, 
elections  were  held  for  governor,  members 
of  the  legislature,  and  other  officers,  who 
assembled  together  in  May,  1842,  and  pro- 
ceeded to  organize  the  new  government. 
But  the  charter  government  did  not  ac- 
quiesce in  these  proceedings.  On  the  con- 
trary, it  passed  stringent  laws,  and  finally 
passed  an  act  declaring  the  state  under 
martial  law.  In  May.  1843.  a  new  consti- 
tution, which  had  be-en  ftamed  by  a  con- 
vention called  together  by  the  charter 
government,  went  into  operation,  and  has 
continued  ever  since.  The  house  of  the 
plaintiff  in  error  having  been  en- 
tered by  the  military  acting  under 
the  alleged  authority  of  the  charter 
government,  and  plaintiff  in  error 
having  been  arrested  by  the  military 
under  the  alleged  authority  of  the  charter 
government,  and  the  plaintiff  in  error 
having  sued  the  defendants  for  the  alleged 
trespass,  the  defendants  justified  upon  the 
ground  that  they  were  acting  under  the 
alleged  authority  of  the  lawful  govern- 
ment of  the  state.  Plaintiff  in  error 
replied,  denying  the  authorit}^  of  the  char- 
ter government  as  the  lawful  government 
of  the  state.  It  was  held  that  the  ques- 
tion as  to  which  of  the  two  opposing 
governments  was  the  legitimate  one, 
viz,  the  charter  government,  or  the  gov- 
ernment established  by  the  voluntary 
convention,  was  not  a  judicial,  but  a  po- 
litical question;  that  it  was  for  the  politi- 
cal   department    to    determine    whether    a 
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Same— Same— Federal     Courts    Will     Follow     State    Decisions.— The 

po\yer  of  determining  that  a  state  government  has  been  lawfully  established, 
which  the  courts  of  that  state  disown  and  repudiate,  is  not  one  of  the  powers  of 
the  federal  courts.  Upon  such  a  question  the  courts  of  the  United  States  are 
bound  to  follow  the  decisions  of  the  state  tribunals.' 

Same — Same — Adoption  of  State  Constitution — Requisite  Majority. 

The  question  whether  or  not  a  majority  of  those  persons  entitled  to  suffrage 
voted  to  adopt  a  constitution  cannot  be  settled  in  a  judicial  proceeding.^ 

Same — Same— De  Jure  Legislature. — Nor  can  the  courts  be  required,  in 
a  case  not  involving  the  private  interests  of  parties,  to  determine  whether  particu- 
lar bodies  assuming  to  exercise  legislative  functions  constitute  a  lawful  legis- 
lative assembly.^ 

State  Gubernatorial  Contest. — See  post,  "Nature  and  Extent,"  VI  D  3 
h,    (1),    (a),    (bb),  note. 

Indian  Tribes. — Whether  any  particular  class  of  Indians  are  still  to  be  re- 
garded as  a  tribe,  or  have  ceased  to  hold  the  tribal  relation,  is  primarily  a  ques- 
tion for  the  political  departments  of  the  government,  and  if  they  have  decided 
it,  the  courts  will   follow  their  lead.^^^ 

Recognition  of  New  Governments. — It  belongs  exclusively  to  the  political 
department  of  the  government  to  recognize  or  to  refuse  to  recognize  a  new  gov- 
ernment in  a  foreign  country,  claiming  to  have  displaced  the  old  and  established 
a  new  one.  Until  such  recognition,  either  by  our  own  government  or  the  gov- 
ernment to  which  the  new  state  belongs,  courts  of  justice  are  bound  to  consider 
the  ancient  state  of  thins^s  as  remaining  unaltered. ^^ 


proposed  constitution  or  amendment  had 
been  ratified  by  the  people  of  the  state, 
and  that  such  determination  was  binding 
upon  the  courts.  Luther  v.  Borden,  7 
How.  1,  12  L.  Ed.  581. 

7.  Same;  force  and  effect  of  state  de- 
cisions.— Luther  v.  Borden.  7  How.  1,  40, 
12    L.    Ed.    581. 

The  courts  of  Rhode  Island  having  de- 
cided the  conflict  of  1841-1843,  between 
the  opposing  governments  of  that  state, 
in  favor  of  the  charter  government 
and  against  the  government  organized  un- 
der the  constitution  fram.ed  bj'  the  volun- 
tary convention  of  1842,  such  decision  will 
be  followed  by  courts  of  the  United  States, 
Mie  question  being  one  which  concerned 
the  constitution  and  laws  of  the  state. 
Luther  v.  Borden,  7  How.  1.  12  L.  Ed.  581. 

Speaking  upon  this  point,  however.  Chief 
Justice  Taney,  says:  "Indeed,  we  do  not  see 
how  the  question  could  be  tried  and  judici- 
ally decided  in  a  state  court.  Judicial  power 
presupposes  an  established  government 
capable  of  enacting  laws  and  enforcing 
their  execution'  and  of  appointing  judges 
to  expound  and  administer  them.  The  ac- 
ceptance of  the  judicial  office  is  a  recog- 
nition of  the  authority  of  the  government 
from  which  it  is  derived.  And  if  the  au- 
thority of  that  government  is  annulled 
and  overthrown,  the  power  of  its  courts 
and  other  officers  is  annulled  with  it.  And 
if  a  state  court  should  enter  upon  the  in- 
quiry proposed  in  this  case,  and  should 
come  to  the  conclusion  that  the  govern- 
ment under  which  it  acted  had  been  put 
aside  and  displaced  by  an  opposing  gov- 
ernment,   it    would    cease    to    be    a    court, 


and  be  incapable  of  pronouncing  a  judi- 
cial decision  upon  the  question  it  under- 
took to  try.  If  it  decides  at  all  as  a  court, 
it  necessarily  affirms  the  existence  and 
authority  of  the  government  under  which 
it  is  exercising  judicial  power."  Luther  v. 
Borden,   7   How.   1,  40,  12   L.    Ed.   581. 

8.  Adoption  of  state  constitution. — Lu- 
ther V.   Borden,   7   How.   1,   12   L.    Ed.   581. 

9.  De  jure  legislature. — Clough  v.  Cur- 
tis, 134  U.  S.  361,  371,  33  L.  Ed.  945.  Ac- 
cord: Lyons  v.  Woods,  153  U.  S.  649, 
669,  38  L.  Ed.  854.  See,  also,  post,  "Rec- 
ords of  Legislative  Bodies,"  VI,  D,  3,  d, 
(3),    (c),    (ii). 

10.  Indian  tribes. — United  States  v.  Hol- 
liday,  3  Wall.  407.  18  L.  Ed.  182. 

The  question  whether  or  not  the  Ton- 
awanda  Band  of  Indians,  residing  within 
the  state  of  New  York,  were  bound  by  a 
treaty  concluded  between  the  federal  gov- 
ernment and  the  Senaca  nation,  or  tribe 
of  Indians,  was  one  to  be  decided,  not  by 
the  courts,  but  by  the  political  power 
which  acted  for  and  with  the  Indians.  New 
York  V.  Dibble,  21  How.  366,  371.  16  L. 
Ed.   149. 

The  judicial  department  of  the  govern- 
ment was  bound  by  the  acts  of  the  polit- 
ical branch  which  recognized  the  Cher- 
okee nation  of  Indians  as  a  state.  Cherokee 
Nation  v.  Georgia,  5  Pet.  1,  16,  8  L.  Ed.  25. 

11.  Recognition  of  nevir  governments. — 
Rose  V.  Himely.  4  Cranch  241,  272,  2  L. 
Ed.  608;  Gelston  v.  Hoyt.  3  Wheat,  246, 
324,  4  L.  Ed.  381;  Kennett  v.  Chambers, 
14   How.   38,    50,   14    L.    Ed.   316. 

Until    the    political    department    of    the 
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(dd)  Constitutional  Status  of  Seceding  Staies. — The  various  acts  passed  by 
congress  for  the  reconstruction  and  the  rehabihtation  of  the  seceding  states  show 
clearly  that,  in  the  judgment  of  congress,  said  states  were  never  out  of  the  Union, 
and  that  to  bring  them  back  into  full  communion  with  the  loyal  states  nothing 
w^as  necessary  but  to  permit  them  to  restore  their  representation  in  congress. 
This  act  upon  the  part  of  the  political  department  of  the  government  is  conclu- 
sive upon  the  judiciary. ^2 

(ee)  Enforcement  and  Construction  of  Treaties. — Power  to  Make  or  Un- 
make Treaties  a  Political  Function. — The  power  to  make  or  unmake  treaties 
is  political  and  not  judicial.  Courts  cannot  declare  treaties  to  be  of  no  effect 
because  of  alleged  fraud  or  duress,  or  misapprehension  of  the  facts. ^^ 

Enforcement  of  Rights  of  High  Contracting  Parties  Not  Confided  to 
the  Judiciary. — A  treaty  is  primarily  a  compact  between  independent  nations. 
It  depends  for  the  enforcement  of  its  provisions  on  the  interest  and  the  honor 
of  the  governments  which  are  parties  to  it.  If  these  fail,  its  infraction  becomes 
the  subject  of  international  negotiations  and  reclamations,  so  far  as  the  injured 
party  chooses  to  seek  redress,  which  may  in  the  end  be  enforced  by  actual  war. 
It  is  obvious  that  with  all  this  the  judicial  courts  have  nothing  to  do  and  can 
give  no  redress. ^^  So  far  as  a  treaty  m.ade  by  the  United  States  with  any 
foreign  nation  can  become  the  subject  of  judicial  cognizance  in  the  courts  of 
this  country,  it  is  subject  to  such  acts  as  congress  may  pass  for  its  enforcement, 
modification  or  repeal. ^-^  "If  the  country  with  which  a  treaty  is  made  is  dis- 
satisfied with  the  action  of  the  legislative  department  in  disregarding  its  stip- 
ulations by  enacting  inconsistent  laws,  it  may  present  its  complaint  to  the  ex- 
ecutive head  of  the  government,  and  take  such  other  measures  as  it  may  deem 
essential  for  the  protection  of  its  interests.  The  courts  can  afford  no  redress. 
Whether  the  complaining  nation   has   just  cause  of  complaint,   or  our   country 


government  acknowledged  the  independ- 
ence of  Texas,  the  judiciary  were  bound 
to  consider  the  old  order  of  things  as  hav- 
ing continued.  Kennett  v.  Chambers.  14 
How.    38,   14   L.   Ed.   316. 

Foreign  states  cannot  be  created  by  ju- 
dicial construction.  Until  their  sovereignty 
has  been  acknowledged  by  the  legislative 
or  executive  power,  the  courts  of  the  na- 
tion cannot  judicially  recognize  them  as 
sovereign.  United  States  v.  Palmer,  3 
Wheat.  610,  634,  635,  4  L.  Ed.  471;  The 
Divina  Pastora,  4  Wheat.  52.  63.  4  L.  Ed. 
512;  The  Nueva  Anna,  6  Wheat.  193,  5 
L.  Ed.  239;  Cherokee  Nation  v.  Georgia 
(separate  opinion  of  Baldwin,  J.),  5  Pet. 
1,  47,  8  L.  Ed.  25. 

12.  Status  of  seceding  states. — White  v. 
Hart,  13  Wall.  646,  652,  20  L.  Ed.  685. 
See.  also,  post,  "Constitutional  Status  of 
Seceding  States  and  Their  Inhabitants." 
VI,  D,  7,  a,  (3),  et  seq. 

13.  Power  to  make  or  unmake  treaties. 
—United  States  7:  Old  Settlers.  148  U.  S. 
427.  37  L.  Ed.  509;  Virginia  v.  Tennessee, 
148  U.  S.  503,  527,  37  L.  Ed.  537. 

The  decision  in  United  States  v.  Ar- 
redondo.  6  Pet.  691,  710,  711,  8  L.  Ed.  547, 
is  not  an  authority  for  the  proposition 
that  a  court  may  be  clothed  with  power 
to  annul  a  treaty  on  the  ground  of  fraud 
or  duress  in  its  execution.  Neither  will  it 
be  presumed  that  congress  has  intended 
to  submit  the  question  of  its  own  good 
faith    or   that   of   the   government   to   iudi- 


cial   determination.     United    States    v.   Old 
Settlers,  148  U.  S.  427,  468,  37  L.   Ed.  509. 

14.  Enforcement  of  rights  of  high  con- 
tracting parties  not  confided  to  the  judi- 
ciary.— United  States  v.  Rauscher,  119  U. 
S.  407,  418,  30  L.  Ed.  425.  Accord:  Fos- 
ter V.  Neilson,  2  Pet.  253,  314,  7  L.  Ed. 
415;  Head  Money  Cases.  112  U.  S.  580, 
598.   28   L.    Ed.   798. 

15.  Treaty  subject  to  modification  by  act 
of  congress. — Head  Money  Cases,  112  U. 
S.  580,  599,  28  L.  Ed.  798;  Whitney  v. 
Robertson,  124  U.  S.  190.  195,  31  L.  Ed. 
386.  See,  also,  ante,  "Supremacy  over 
Acts   of  Congress."   IV.   B,  2,  d,   (2),    (b). 

"It  is  'well  settled  that  an  act  of  con- 
gress may  supersede  a  prior  treaty  and 
that  any  questions  that  may  arise  are  be- 
yond the  sphere  of  judicial  cognizance, 
and  must  be  met  by  the  political  depart- 
ment of  the  government.'  Thomas  v.  Gay, 
169  U.  S.  264,  271.  42  L.  Ed.  740."  Ste- 
phens V.  Cherokee  Nation,  174  U.  S.  445, 
483.  484.  43  L.  Ed.  1041. 

"It  follows,  therefore,  that  when  a  law 
is  clear  in  its  provisions,  its  validity  can- 
not be  assailed  before  the  courts  for  want 
of  conformity  to  stipulations  of  a  previous 
treaty  not  already  executed.  Considera- 
tions of  that  character  belong  to  another 
department  of  the  government.  The  duty 
of  the  courts  is  to  construe  and  give  ef- 
fect to  the  latest  expression  of  the  sov- 
ereign will.  Head  Money  Cases,  112  U. 
S.  5"80,  28  L.  Ed.  798."  Whitnev  v.  Rob- 
ertson,  124  U.   S.   190.   195,  31   L.   Ed.  386. 
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was  justified  in  its  legislation,  are  not  matters  for  judicial  cognizance. "^'^ 
Capacity  of  Foreign  State  to  Make  or  Carry  Out  Treaty  Obligations. 

— The  question  whether  power  remains  in  a  foreign  state  to  carry  out  its  treaty- 
obligations  is  in  its  nature  political  and  not  judicial,  and  the  courts  ought  not 
to  interfere  with  the  conclusions  of  the  political  department  in  that  regard." 

Rights  of  Private  Persons. — But  a  treaty  may  also  contain  provisions  which 
confer  certain  rights  upon  the  citizens  or  subjects  of  one  of  the  nations  resi^«ling 
in  the  territorial  limits  of  the  other,  which  partake  of  the  nature  of  municipal 
law,  and  which  are  capable  of  enforcement  as  between  private  parties  in  the 
courts  of  the  country.  An  illustration  of  this  character  is  found  in  treaties  whicli 
regulate  the  mutual  rights  of  citizens  and  subjects  of  the  contracting  nations  in 
regard  to  rights  of  property  by  descent  or  inheritance,  when  the  individuals  con- 
cerned are  aliens.  The  constitution  of  the  United  States  places  such  provisions 
as  these  in  the  same  category  as  other  laws  of  congress,  by  its  declaration  that 


16.  Remedy  of  dissatisfied  party. — Whit- 
ney V.  Robertson,  124  U.  S  190,  194.  31 
L.  Ed.  386. 

Breaches  of  treaties  by  one  of  the  sov- 
ereign parties  thereof  are  not  breaches  of 
contract  cognizable  in  courts  of  justice; 
since  the  questions  and  rights  devolved 
are  in  their  nature  political,  and  for  their 
political  acts  sovereign  states  are  not 
amenable  to  tribunals  of  justice.  (Sep- 
arate opinion  of  Johnson,  J.,  citing  Nabob 
of  Arcot's  Case,  3  Bro.  C.  C.  292.)  Cher- 
okee Nation  v.  Georgia,  5  Pet.  1,  8  L. 
Ed.  25. 

If  the  treaty  between  the  United  States 
and  Mexico  is  violated  by  a  general  stat- 
ute enacted  for  the  purpose  of  ascertain- 
ing the  validity  of  claims  derived  from  the 
Mexican  government,  it  is  a  matter  of  in- 
ternational concern,  which  the  two  states 
must  determine  by  treaty,  or  by  such 
other  means  as  enables  one  state  to  en- 
force upon  another  the  obligations  of  a 
treaty.  The  federal  supreme  court,  in  a 
class  of  cases  like  this,  has  no  power  to 
set  itself  up  as  the  instrumentality  for 
enforcing  the  provisions  of  a  treaty  with 
a  foreign  nation  which  the  government  of 
the  United  States,  as  a  sovereign  power, 
chooses  to  disregard.  The  Cherokee  To- 
bacco, 11  Wall.  616,  20  L.  Ed.  227;  Head 
Money  Cases.  112  U.  S.  580.  598.  28  L. 
Ed.  798;  Whitney  v.  Robertson,  124  U. 
S.  190,  31  L.  Ed.  386;  Botiller  v.  Domin- 
guez,    130  U.   S.  238,  247,  32   L.    Ed.  926. 

Whether  a  proper  consideration  by  our 
government  of  its  previous  laws,  or  a 
proper  respect  for  the  nation  whose  sub- 
jects are  affected  by  its  action,  should  in- 
fluence congress,  in  legislating  for  the  ex- 
clusion of  the  Chinese,  to  limit  the  effect 
of  such  exclusion  act  only  to  persons  de- 
parting from  the  country  after  the  pas- 
sage of  the  act,  are  not  questions  for  Ju- 
dicial determination.  If  there  be  any  just 
ground  of  complaint  on  the  part  of  a 
Chinese  subject  who  departed  from  the 
country  previous  to  the  enactment  of  such 
act,  and  who  is  prevented  thereby  from 
returning  to  this  country,  it  must  be  made 
the  subject  of  representations  by  his  gov- 
ernment   to    the    political    department    of 


our  government,  which  is  alone  compe- 
tent to  act  upon  the  subject.  The  Chi- 
nese Exclusion  Case,  130  U.  S.  581,  609, 
32  L.  Ed.  1068. 

17.  Capacity  of  foreign  state  to  make  or 
carry  out  treaty. — Terlinden  v.  Ames,  184 
U.   S.   270.  288,  46  L.   Ed.  534. 

The  Kingdom  of  Prussia  having  become 
merged  in  the  German  Empire,  the  ques- 
tion whether  a  treaty  previously  entered 
into  between  that  kingdom  and  the  United 
States,  and  providing  among  other  things 
for  the  extradition  of  fugitives  from  that 
country,  is  still  operative,  is  a  political 
question  upon  which  the  action  and  prac- 
tice of  the  political  departments  of  the 
two  countries  is  conclusive  upon  the 
courts.  Terlinden  v.  Ames,  184  U.  S.  270, 
46   L.   Ed.   534. 

In  Doe  V.  Braden,  16  How.  635,  656, 
14  L.  Ed.  1090,  it  was  contended  that  so 
much  of  the  treaty  of  February  22,  1819, 
ceding  Florida  to  the  United  States,  as 
annulled  a  certain  land  grant,  was  void 
for  want  of  power  in  the  King  of  Spain 
to  ratify  such  a  provision.  It  was  held 
that  whether  or  not  the  King  of  Spain 
had  power,  according  to  the  constitution 
of  Spain,  to  annul  the  grant,  was  a  polit- 
ical and  not  a  judicial  question,  and  was 
decided  when  the  treaty  was  made  and 
ratified.  Mr.  Chief  Justice  Taney  said: 
"The  treaty  is  therefore  a  law  made  by 
the  proper  authority,  and  the  courts  of 
justice  have  no  right  to  annul  or  disre- 
gard any  of  its  provisions,  unless  they 
violate  the  constitution  of  the  United 
States.  It  is  their  duty  to  interpret  it  and 
administer  it  according  to  its  terms.  And 
it  would  be  impossible  for  the  executive 
department  of  the  government  to  conduct 
our  foreign  relations  with  any  advantage 
to  the  country,  and  fulfill  the  du- 
ties which  the  constitution  has  irn- 
posed  upon  it,  if  every  court  in 
the  country  was  authorized  to  in- 
quire and  decide  whether  the  person  who 
ratified  the  treaty  on  behalf  of  a  foreign 
nation  had  the  power,  by  its  constitution 
and  laws,  to  make  the  engagements  into 
which  he  entered  " 
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"this  constitution  and  the  laws  made  in  pursuance  thereof,  and  all  treaties  made 
or  which  shall  be  made  under  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land."  A  treaty,  then,  is  a  law  of  the  land,  as  an  act  of  con- 
gress is,  whenever  its  provisions  prescribe  a  rule  by  which  the  rights  of  the 
private  citizen  or  subject  may  be  determined. ^^  But  a  treaty  being  in  its  nature 
a  contract  between  two  nations,  is  not  generally  self-executing  even  as  to  those 
stipulations  respecting  the  rights  of  private  individuals.  In  such  case  the  legis- 
lature must  execute  the  contract  stipulated  therein  before  it  can  become  a  rule 
for  the  court. ^^  But  where  the  treaty  is  considered,  not  as  a  contract  between 
two  nations,  but  as  a  rule  to  which  the  courts  must  have  due  regard  in  defining 
the  rights  and  titles  of  individuals  to  the  possession  of  property  in  the  ceded 
territory,  its  construction  becomes  a  judicial  question,  and  may  be  considered  as 
a  part  of  the  law  and  evidence  of  the  case.''^'^ 


18.  Rights  of  private  persons. — Ameri- 
can Ins.  Co.  V.  Canter.  1  Pet.  511,  7  L.  Ed. 
243;  Foster  v.  Neilson,  2  Pet.  253,  314,  7 
L.  Ed.  415;  Head  Money  Cases,  112  U.  S. 
580.  598,  28  L.  Ed.  798;  United  States  v. 
Rauscher,  119  U.  S.  407,  418,  30  L.  Ed. 
425. 

Where  a  treaty  is  the  law  of  the  land, 
and  as  such  affects  the  rights  of  parties 
litigating  in  court,  that  treaty  as  much 
binds  those  rights,  and  is  as  much  to  be 
regarded  by  the  court,  as  an  act  of  con- 
gress. The  Peggy,  1  Cranch  103,  110,  2  L. 
Ed.  49;  DeLima  v.  Bidwell,  182  U.  S.  1. 
195,   45   L.   Ed.   1041. 

"Under  the  doctrine  that  the  treaty  is 
the  supreme  law  of  the  land,  and  is  to  be 
observed  by  all  the  courts,  state  and  na- 
tional, 'anything  in  the  laws  of  the  states 
to  the  contrary  notwithstanding,'  if  the 
state  court  should  fail  to  give  due  effect 
to  the  rights  of  the  party  under  the  treaty, 
a  remedy  is  found  in  the  judicial  branch 
of  the  federal  government,  which  has  been 
fully  recognized.  Th*s  remedy  is  by  a  writ 
of  error  from  the  supreme  court  of  the 
United  States  to  the  state  court  which 
may  have  committed  such  an  error.  The 
case  being  thus  removed  into  that  court, 
the  just  effect  and  operation  of  the  treaty 
upon  the  rights  asserted  by  the  prisoner 
would  be  there  decided."  United  States 
V.  Rauscher,  119  U.  S.  407,  431,  30  L.  Ed. 
425. 

19.  Same;  where  treaty  not  self-execut- 
ing.— United  States  v.  Arredondo.  (l  Pet. 
691,    735,    8    L.    Ed.    547. 

20.  Where  treaty  supplies  the  rule  to 
determine  private  right. — United  States  v. 
Arredondo,  6  Pet.  691,  735,  8  L.  Ed.  547; 
Mitchel  V.  United  States,  9  Pet.  711,  9  L- 
Ed.   283. 

Our  constitution  declares  a  treaty  to 
be  the  law  of  the  land.  It  is,  conse- 
quently, to  be  regarded  in  courts  of  jus- 
tice as  equivalent  to  an  act  of  the  legis- 
lature, whenever  it  operates  of  itself  with- 
out the  aid  of  any  legislative  provision. 
Foster  V.  Neilson,  2  Pet.  253.  314.  7  L.  Ed. 
415;  The  Cherokee  Tobacco,  11  Wall.  616, 
20  L.  Ed.  227;  Head  Money  Cases,  112  U. 
S.  580,  28  L.  Ed.  798;  Whitney  v.  Robert- 
son. 124  U.  S.  190,  31  L.  Ed.  386;  De  Lima 


V.  Bidwell,  182  U.  S.  1,  195,  45  L.  Ed. 
1041. 

A  title  in  fee  may  pass  by  a  treaty  with- 
out the  aid  of  an  act  of  congress,  as  where, 
in  a  treaty  with  an  Indian  tribe,  and  as 
part  of  the  consideration  for  the  cession 
by  the  _  tribe  of  the  tract  of  country  to 
the  United  States,  a  reservation  is  made 
to  a  chief  or  other  member  of  the  tribe 
of  a  specified  number  of  sections  of  land. 
In  such  case,  the  treaty  itself  converts  the 
reserved  section  into  individual  property, 
which  property  is  to  be  protected  by  the 
courts  the  same  as  property  derived  from 
any  other  source.  Buttz  v.  Northern  Pac. 
R.  Co.,  119  U.  S.  55,  67,  30  L.  Ed.  330; 
Jones  V.  Meehan.  175  U.  S.  1,  8,  21,  44 
L.  Ed.  49;  Francis  v.  Francis.  203  U.  S. 
233,  238,  241,  51  L.  Ed.  165.  See,  also, 
Johnson  v.  Mcintosh,  8  Wheat.  543,  5 
L.  Ed.  681;  Cherokee  Nation  v.  Georgia,  5 
Pet.  1,  17,  8  L.  Ed.  25;  Worcester  v. 
Georgia,  6  Pet.  515,  544,  8  L.  Ed.  483;  Doe 
V.  Wilson,  23  How.  457,  463,  16  L.  Ed. 
584;  Wilson  v.  Wall,  6  Wall.  83,  89,  18  L- 
Ed.  727;  Reichart  v.  Felps,  6  Wall.  160, 
166,  18  L-  Ed.  849;  Smith  v.  Stevens,  10 
Wall.  321.  327.  19  L.  Ed.  933;  Holden  v. 
Joy,  17  Wall.  211,  247,  21  L.  Ed.  523; 
United  States  v.  Cook,  19  Wall.  591,  22 
L.  Ed.  210;  United  States  v.  Kagama,  118 
U.    S.    375,    381,    20    L.    Ed.    228. 

Enforcement  of  treaty  obligations  with 
respect  to  public  land  claims. — In  the  ex- 
ecution of  its  treaty  obligations  with  re- 
spect to  property  claimed  under  Mexi- 
can laws,  the  government  may  adopt  such 
modes  of  procedure  as  it  ma}^  deem  ex- 
pedient. It  may  act  by  legislation  directly 
upon  the  claims  preferred,  or  it  may  pro- 
vide a  special  board  for  their  determina- 
tion, or  it  may  require  their  submission 
to  the  ordinary  tribunals.  It  is  the  sole 
judge  of  the  propriety  of  the  mode;  and 
having  the  plenary  power  of  confirmation, 
it  may  annex  any  conditions  to  the  con- 
firmation of  a  claim  resting  upon  an  im- 
perfect right,  which  it  may  choose.  It 
may  declare  the  action  of  the  special 
board  final;  it  may  make  it  subject  to  ap- 
peal; it  may  require  the  appeal  to  go 
through  one  or  more  courts,  and  it  may 
arrest  the  action  of  board  or  courts  at  any 
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Construction  of  Treaties;  Courts  Follow  the  Political  Departments.— 

It  is  for  the  political  departments  of  the  government  to  determine  the  proper 
construction  of  treaties  entered  into  with  foreign  powers;  and  in  determining 
individual  rights  growing  out  of  such  treaties,  the  courts  will  follow  the  con- 
struction placed  upon  the  treaties  by  the  political  departments  of  the  govern- 
ment.^^ 

Where  there  has  been  no  construction  by  the  political  departments 
of  the  government,  and  the  rights  are  of  such  a  nature  that  they  may  be  en- 
forced in  a  court  of  justice,  the  court  resorts  to  the  treaty  for  a  rule  of  decision 
of  the  case  before  it  as  it  would  to  a  statute. 22 

As  to  Questions  of  Private  Right.— In  fact,  the  doctrine  that  the  courts 
follow  the  political  departments  of  the  government  in  the  construction  of  treaties 
is  true,  only  in  so  far  as  political  questions  are  concerned.  As  regards  questions 
of  private  right  arising  under  treaties,  their  construction  is  the  peculiar  province 
of  the  judiciary,  and  congress  has  no  constitutional  power  to  settle  such  rights, 
or  to  affect  titles  already  granted  by  the  treaty  itself. 2^ 

(ff)  Boundary  Questions. — In  a  controversy  between  two  nations  concerning 
the  national  boundary  and  involving  the  construction  of  a  treaty  fixing  such 
boundary,  the  question  is  one  for  the  legislative  or  political  branch  of  the  govern- 
ment; the  judiciary  not  being  the  department  of  the  government  to  which  the 


stage.  Grisar  v.  McDowell,  6  Wall.  ,363, 
379,  18  L.  Ed.  863,  reaffirmed  in  Bowden 
V.  San  Fransicso,  199  U.  S.  600,  50  L.  Ed. 
328. 

21.  Construction  of  treaties;  as  to  po- 
litical questions. — American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  7  L.  Ed.  243;  Patter- 
son V.  Jenks.  2  Pet.  216.  7  L.  Ed.  402 
Foster  v.  Neilson,  2  Pet.  253,  307,  7  L.  Ed 
415;  Cherokee  Nation  v.  Georgia,  5  Pet 
1,  46,  8  L.  Ed.  25;  United  States  v.  Arre- 
dondo,  6  Pet.  691.  710.  712,  8  L.  Ed.  547 
Poole  V.  Fleeger,  11  Pet.  tsr.,  2121.  9  L 
Ed.  680;  Garcia  v.  Lee.  12  Pet.  511.  516, 
517,  9  L.  Ed.  1176;  Rhode  Ishnd  v.  Massa- 
chusetts, 12  Pet.  657,  745.  9  L.  I{d.  12;-;3; 
Williams  v.  Suffolk  Tns.  Co..  .3  Pet.  415, 
420,  10  L.  Ed.  226;  Pollard  v.  Hagan,  3 
How.  212,  228,  11  L.  Ed.  5G5;  United 
States  V.  Reynes,  9  How.  127,  13  L.  Ed. 
74;  Davis  v.  Police  Tury,  ')  How.  280.  13 
L.  Ed.  138;  United  States  :■.  R.'uschn. 
119   U.   S.   407.   424.   30    L.    Ed.    Ai:,. 

"The  judiciary  is  not  tiiat  depa^'tmont 
of  the  government  to  which  the  assertion 
of  its  interests  against  foreign  powers  is 
confided;  and  its  duty  commonly  is  to 
decide  upon  individual  rights,  according 
to  those  principles  which  the  political 
departments  of  the  nation  have  estab- 
lished." Marshall,  C.  J.,  delivering  the 
opinion  in  Foster  v.  Neilson,  2  Pet.  253, 
307,   7   L.    Ed.   415. 

It  is  the  province  of  courts  to  conform 
its  decisions  to  the  will  of  the  legislature, 
if  that  will  has  been  clearly  expressed, 
and  to  decide  according  to  the  principles 
established  by  the  political  departments 
of  the  government.  (Separate  opinion  of 
Baldwin,  J.)  Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  1,  46.  8  L.  Ed.  25.  following 
Foster  v.  Neilson,  2  Pet.  253.  307,  7  L. 
Ed.  415. 

A  congressional  construction  of  the  pur- 


pose and  meaning  of  extradition  treaties 
i.s  conclusive  upon  the  judiciary  of  the 
right  conferred  upon  persons  brought 
from  a  foreign  country  into  this  under 
such  proceedings.  United  States  v. 
Rauscher,  119  U.  S.  407,  424,  30  L.  Ed. 
425. 

The  construction  of  a  treaty  made  and 
acted  upon  by  the  political  departments  of 
the  governments  which  were  parties 
thereto  becomes  the  supreme  law  of  the 
land,  binding  upon  all  parties  entering 
the  judicial  department  of  government. 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657.   745,  746,  9    L.    Ed.    1233. 

If  the  state  of  Georgia  has  construed 
its  treaty  with  the  Cherokee  Indians  by 
any  subsequent  acts,  manifesting  an  un- 
derstanding of  it,  the  federal  supreme 
court  would  not  hesitate  to  adopt  that 
construction.  Patterson  v.  Jenks,  2  Pet. 
216.   7   L.    Ed.    402. 

22.  Same;  where  there  has  been  no  con- 
struction by  the  political  departments. — ' 
Head  Money  Cases.  112  U.  S.  580,  598,  28 
L.  Ed.  798. 

23.  As  to  questions  of  private  right. — 
American  Ins.  Co.  v.  Canter.  1  Pet.  511, 
542.  7  L.  Ed.  243;  Foster  v.  Neilson,  2 
Pet.  253.  254,  7  L.  Ed.  415;  Worcester  v. 
Georgia,  6  Pet.  515,  562,  8  L.  Ed.  483; 
Mitchel  V.   United   States,   9   Pet.  711,   749, 

9  L.    Ed.    283;    United    States    v.    Brooks, 

10  How.  442.  460,  13  L.  Ed.  489;  Doe  v. 
Wilson,  23  How.  457.  461,  16  L.  Ed.  584; 
Crews  V.  Burcham,  1  Black  352,  356,  17 
L.  Ed.  91;  Wilson  v.  Wall,  6  Wall.  83,  89, 
18  L.  Ed.  727;  Reichart  v.  Felps,  6  Wall. 
160.  18  L.  Ed.  849:  Smith  v.  Stevens,  10 
Wall.  321.  327,  19  L.  Ed.  933;  The  Kansas 
Indians,  5  Wall.  737,  18  L.  Ed.  667;  Hol- 
den  V.  Joy,  17  Wall.  211,  247,  21  L.  Ed. 
523,  Jones  v.  Meehan,  175  U.  S.  1,  32,  44 
L.   Ed.  49. 
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assertion  of  the  nation's  interest  against  foreign  powers  is  confided.  If  the  leg- 
islative construction  of  such  treaty  has  been  clear  and  consistent,  it  is  the  duty 
of  the  court,  whatever  may  be  the  individual  opinions  of  the  judges,  to  follow 
that  construction.--*  And  even  where  the  territory  on  both  sides  of  the  disputed 
boundary  has  passed  under  the  dominion  of  one  of  the  powers,  or  to  a  third 
power,  the  courts,  in  passing  upon  the  rights  of  individuals  based  upon  conflicting 
grants  from  the  original  nations  which  were  parties  to  the  treaty,  will  follow 
the  construction  which  the  legislature  has  placed  upon  such  treaty  and  decide  the 
case  upon  the  theory  that  the  legislative  determination  as  to  the  location  is  the 
correct  one.-^ 

Controversies  between  the  Colonies  Respecting  Boundaries. — In  the 
colonies  there  was  no  judicial  tribunal  which  could  settle  boundaries  between 
them;  for  the  court  of  one  could  not  adjudicate  on  the  rights  of  another,  unless 
as  a  plaintiff.  The  only  power  to  do  it  remained  in  the  king,  where  there  was 
no  agreement,  and  in  chancery,  where  there  was  one,  and  the  parties  appeared; 
so  that  the  question  was  partly  political  and  partly  judicial,  and  so  remained 
until  the  declaration  of  independence. ^'^ 

Controversies  Respecting  Boundaries  between  the  States. — When  the 
prerogative  of  the  king  and  the  transcendent  powers  of  parliament  devolved  on 
the  several  states  by  the  revolution,  there  could  be  no  paramount  authority  to 
prescribe  the  boundaries  of  the  states,  which  were  sovereign  by  inherent  right, 
until  they  should  appoint  some  common  arbiter,  to  whose  decree  they  would  sub- 
mit. Under  the  federal  constitution  this  matter  is  referred  to  the  federal  su- 
preme court  to  decide  in  the  case  of  "controversies"  open  and  existing  and  which 


584.  Boundary  questions. — American  Ins. 
Co.  V.  Canter.  1  Pet.  511,  7  L.  Ed.  243; 
Foster  v.  Neilson.  2  Pet.  253,  7  L.  Ed. 
415;  Poole  v.  Fleeger,  11  Pet.  185,  2121. 
9  L.  Ed.  680;  Lattimer  v.  Poteet,  14  Pet. 
4,  15,  10  L.  Ed.  328;  Pollard  v.  Kibbe,  14 
Pet.  353,  416.  10  L.  Ed.  490;  United  States 
V.  Reynes,  9  How.  127.  13  L.  Ed.  74; 
Davis  V.  Policy  Jury,  9  How.  280,  13  L. 
Ed.    138. 

Controversies  between  nations  or  inde- 
pendent states  respecting  boundaries  are 
in  their  nature  political  and  not  judicial, 
and  none  but  the  political  or  sovereign 
power  of  the  state  can  settle  them,  unless 
the  states  or  nations  interested  mutually 
agree  to  refer  the  question  to  some  tribu- 
nal of  their  selection.  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  737,  9  L.  Ed. 
1233. 

If  those  departments  of  the  govern- 
ment which  are  intrusted  with  the  foreign 
intercourse  of  the  nation,  and  which  as- 
sert and  maintain  its  interests  against  for- 
eign powers,  have  unequivocally  asserted 
its  rights  of  dominion  over  any  country 
of  which  it  is  in  possession,  and  which 
it  claims  under  a  treaty;  if  the  legislature 
has  acted  on  the  construction  thus  as- 
serted, it  is  not  in  the  courts  of  the  nation 
that  this  construction  is  to  be  denied. 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
7  L.  Ed.  243;  Foster  v.  Neilson.  2  Pet. 
253,  309,  7  E.  Ed.  415;  Garcia  V.  Lee,  12 
Pet.  511,  9  L.  Ed.  1176;  Rhode  Island  v. 
Massachusetts.  12  Pet.  657,  745.  9  L.  Ed. 
1233;  Pollard  v.  Hagan,  3  How.  212,  228, 
11    E.    Ed.    565. 

The   question  of  boundary  between   the 


United  States  and  Spain  was  one  for  the 
political  departments  of  the  government; 
and  the  legislative  and  executive  branches 
of  the  government  having  decided  the 
question,  the  courts  of  the  United  Stat-es 
are  bound  to  regard  the  boundary  de- 
termined by  them  as  the  true  one.  Garcia 
V.  Lee,  12  Pet.  511,  9  L.  Ed.  1176;  Foster 
V.  Neilson,  2  Pet.  253,  354.  7  L.  Ed.  415; 
United  States  v.  Arredondo,  6  Pet.  691. 
711,  8  L.  Ed.  547. 

The  decisions  in  Foster  v.  Neilson,  and 
Garcia  v.  Lee,  sustaining  the  construction 
of  the  political  department  of  the  govern- 
ment upon  the  question  of  the  limits  of 
Louisiana,  reviewed  and  confirmed.  United 
States  V.  Reynes.  9  How.  127,  13  L.  Ed. 
74;  Davis  v.  Police  Jury,  9  How.  280,  13 
L.    Ed.    138. 

25.  Where  disputed  territory  has  passed 
to  one  nation. — Foster  v.  Neilson.  2  Pet. 
253,  7   L.   Ed.  415. 

26.  Controversies  between  the  colonies 
respecting  boundaries. — Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  743,  9  L.  Ed. 
1233. 

In  the  case  of  Poole  v.  Fleeger,  11  Pet. 
185,  212k,  2121,  9  L.  Ed.  680,  Mr.  Justice 
Baldwin,  citing  the  case  of  Penn  v.  Balti- 
more, 1  Ves.'"Sr.  447,  454.  holds  that  it 
was  the  agreement  or  compact  alone 
which  gave  jurisdiction  to  a  court  of  equity 
to  decree  on  the  boundaries  of  provinces 
owned  by  proprietaries  subordinate  to  the 
king,  and  that  where  there  had  been  no 
agreement  or  compact,  a  dispute  as  to  a 
boundary  was  a  political  question  to  be 
determined  by  the  king  in  council,  and  not 
a  judicial  one  for  any  court. 
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the  states  cannot  settle  amicably. ^^  It  is  the  established  doctrine  therefore,  that 
a  question  involving  a  disputed  boundary  between  two  of  the  states  of  the  Union 
or  between  a  state  and  a  territory  is  one  susceptible  of  judicial  determination 
by  a  court  having  jurisdiction  of  such  controversies,  and  that  the  supreme  court 
of  the  United  States  has  jurisdiction  in  such  case  of  a  bill  filed  by  one  state 
against  another. ^^  In  this  respect  the  judicial  department  of  our  government  is 
distinguished  from  the  judicial  department  of  any  other  country,  drawing  to 
itself  by  the  ordinary  modes  of  peaceful  procedure  the  settlement  of  questions 
as  to  boundaries  and  consequent  rights  of  soil  and  jurisdiction  between  states, 
possessed,  for  purposes  of  internal  government,  of  the  powers  of  independent 
communities.-^ 

Where  States  Are  Agreed  upon  Boundary. — But  where  questions  of 
boundary  have  been  determined  by  compacts  between  the  states,  concerning  which 
compacts  there  is  no  controversy  between  the  parties  thereto,  the  question  of 
boundary  is  a  political  one,  and  the  court  has  no  jurisdiction  to  establish  a  bound- 
ary different  from  what  both  states  have  made,  or  from  that  which  resulted  from 
their  antecedent  rights  and  relation  to  each  other,  when  they  could  not  adjust 
them  amicably.  In  other  words,  in  a  case  arising  between  individuals  involving, 
for  example,  individual  rights  dependent  upon  questions  of  boundary,  the  com- 
pact, if  one  exists,  and  its  construction  by  the  states  parties  thereto,  is  binding 
upon  the  courts.^^     The  courts  are  not  bound,  however,  by  the  ex  parte  con- 


27.  Controversies  over  state  boundaries. 

—Poole  V.  Fleeger,  11  Pet.  185,  212i,  212t, 
9  L.  Ed.  680;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657.  737.  743,  9  L.  Ed. 
1233;  United  States  v.  Texas,  143  U.  S. 
621,  638,  639,  36  L.  Ed.  285. 

28.  Same. — New  Jersey  v.  New  York, 
5  Pet.  284,  8  L.  Ed.  127;  Missouri  v.  Iowa, 
7  How.  660,  12  L.  Ed.  861;  Florida  v. 
Georgia,  17  How.  478.  15  L.  Ed.  181;  Vir- 
ginia V.  West  Virginia.  11  Wall.  39,  20  L. 
Ed.  67;  Missouri  v.  Kentucky,  11  Wall.  395, 
20  L.  Ed.  116;  Indiana  v.  Kentucky,  136 
U.  S.  479,  34  L.  Ed.  329;  Nebraska  v. 
Iowa,  143  U.  S.  359,  36  L.  Ed.  186;  United 
States  V.  Texas,  143  U.  S.  621,  640.  36  L. 
Ed.   285. 

29.  Same, — Virginia  v.  Tennessee,  148 
U.   S.  503,  504.  37  L.  Ed.  537. 

The  construction  of  the  compact  en- 
tered into  between  two  or  more  states 
and  assented  to  by  congress,  fixing  the 
boundaries  between  those  states,  is  a  ju- 
dicial question,  and  was  so  treated  by  the 
federal  supreme  court  in  Sims  v.  Irvine,  3 
Dall.  425,  454,  1  L.  Ed.  665;  Marlett  v. 
Silk.  11  Pet.  1,  2,  18,  9  L.  Ed.  609;  Burton 
V.  Williams.  3  Wheat.  529,  533,  4  L.  Ed. 
452;  Baldwin,  J.,  delivering  the  majority 
opinion  in  Rhode  Island  v.  Massachusetts, 
12   Pet.   657,   725,   9   L.   Ed.   1233. 

In  the  case  of  Virginia  v.  West  Virginia, 
11  Wall.  39.  53,  20  L.  Ed.  67.  it  was  ob- 
jected that  the  federal  supreme  court  had 
n-o  jurisdiction  of  the  case  because  it  in- 
volved the  consideration  of  questions 
purely  political;  that  is  to  say,  the  main 
question  to  be  decided  being  one  of 
boundary,  the  controversy  related  to  the 
right  of  the  state  to  exercise  political  ju- 
risdiction and  sovereignty  over  the  terri- 
tory in  dispute,  and  was  therefore  polit- 
ical and  not  judicial  in  its  nature.  It  was 


held,  that  under  the  constitution,  the  su- 
prerne  court  of  the  United  States  had 
original  jurisdiction  of  the  controversy. 
_  It  was  further  held  that  this  jurisdic- 
tion was  not  defeated  because  in  deciding 
the  question  of  boundary  it  was  necessary 
to  consider  and  construe  contracts  and 
agreements  between  the  states,  nor  be- 
cause the  judgment  or  decree  of  the  court 
might  affect  the  territorial  limits  of  the 
jurisdiction  of  the  states  which  were  par- 
ties to  the  suit.  Virginia  v.  West  Vir- 
ginia, 11  Wall.  39,  53,  20  L.  Ed.  67. 

30.  Where  states  are  agreed  upon  bound- 
ary.— Poole  V.  Fleeger  (opinion  of  Bald- 
win. J.),  11  Pet.  185,  212i,  212k,  9  L.  Ed. 
680. 

After  the  declaration  of  independence, 
the  states  then  being  independent,  re- 
served to  themselves  the  power  of  set- 
tling their  own  boundaries,  which  was 
necessarily  a  purely  political  matter,  and 
so  continued  till  1781.  Then  the  states 
delegated  the  whole  power  over  contro- 
verted boundaries  to  congress,  to  appoint 
and  its  court  to  decide,  as  judges,  and  give 
a  final  sentence  and  judgment  upon  it,  as 
a  judicial  question,  settled  by  a  specially 
appointed  judicial  power,  as  the  substitute 
for  the  king  in  council,  and  the  court  of 
chancery,  in  a  proper  case;  before  the  one 
as  a  political,  and  the  other,  as  a  judicial 
question.  Then  came  the  constitution, 
which  divided  the  power  between  the  po- 
litical and  judicial  departments,  after  in- 
capacitating the  states  from  settling  their 
controversies  upon  any  subject,  by  treaty, 
compact  or  agreement;  and  completely 
reversed  the  long  established  course  of 
tbe  laws  of  England.  Compacts  and 
agreements  were  referred  to  the  political, 
controversies  to  the  judicial  power.  Bald- 
win, J.,  delivering  the  majority  opinion  in 
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struction  of  either  state,  or  of  its  tribunals.-^  ^ 

{gg)  Questions  Groiving  Out  of  Cession  of  Territory. — Where  land  has  been 
ceded  by  a  state  to  the  general  government,  questions  concerning  the  object  for 
which  it  was  ceded,  or  the  nature  and  purpose  of  its  occupation  by  the  federal 
government,  are  of  a  political  character,  and  in  their  determination  the  courts 
will  follow  the  action  of  the  political  departments  of  the  government.^-  Like- 
wise, questions  arising  out  of  a  retrocession  of  territory  from  the  United  States 
to  a  state  are  political.-^^ 

(hh)  Attempts  to  Subject  Property  of  Foreign  Nations. — Questions  arising 
out  of  attempts  to  subject  the  public  ships  and  other  property  belonging  to  for- 
eign and  independent  nations  to  the  jurisdiction  of  domestic  laws,  being  of  such 
a  nature  that  their  decision  may  involve  war  and  peace,  must  be  primarily  dealt 
with  by  those  departments  of  the  government  which  have  the  power  to  adjust 
them  by  negotiation,  or  to  enforce  the  national  power  by  war.^* 

(ii)  Records  of  Legislative  Bodies.— It  is  not  one  of  the  functions  of  a  court 
to  make  up  the  records  of  the  proceedings  of  legislative  bodies.-^^ 


Rhode    Island   v.    IMassachusetts,    12     Pet. 
657,   743.  9   L.    Ed.   1233. 

"If  the  state  of  Georgia  has  practically 
settled  the  limits  of  Franklin  county,  such 
settlement  ought  to  have  been  conclusive 
on  the  circuit  court."  Patterson  v.  Jenks. 
2  Pet.   216,  7   L.   Ed.   402. 

31.  Courts  not  bound  by  ex  parte  con- 
struction.—Marlett  z:  Silk,  11  Pet.  1,  9  L. 
Ed.    609. 

32.  Questions  growing  out  of  cession 
of  territory. — Benson  v.  United  States, 
146  U.  S.   325,   331,  36  L.   Ed.  991. 

Thus  in  the  case  of  a  crime  committed 
upon  the  Ft.  Leavenworth  military  reser 
vation,  it  was  contended  by  the  appel- 
lant's counsel  that,  within  the  scope  of 
previous  decisions  of  the  supreme  court, 
jurisdiction  passed  to  the  general  govern- 
ment only  over  such  portions  of  the  re- 
serve as  were  actually  used  for  military 
purposes,  and  that  the  particular  part  of 
the  reserve  on  which  the  crime  charged 
was  committed  was  used  solely  for  farm- 
ing purposes.  Answering  the  contention, 
the  court  said:  "But  in  matters  of  that 
kind  the  courts  follow  the  action  of  the 
political  department  of  the  government. 
The  entire  tract  had  been  legally  reserved 
for  military  purposes.  United  States 
V.  Stone.  2  Wall.  525,  537.  17  L. 
Ed.  765.  The  character  and  purposes  of 
its  occupation  having  been  officially  and 
legally  established  by  that  branch  of  the 
government  which  has  control  over  such 
matters,  it  is  not  open  to  the  courts,  on  a 
question  of  jurisdiction,  to  inquire  what 
may  be  the  actual  uses  to  which  any  por- 
tion of  the  reserve  is  temporarily  put." 
Benson  v.  United  States.  146  U.  S.  325, 
331.  36  L.  Ed.  991. 

33.  Same;  retrocession. — Phillips  v. 
Payne.    92    U.    S.    130.    132.    23    L.    Ed.    649. 

Questions  arising  out  of  the  retroces- 
sion of  a  portion  of  District  of  Columbia 
are  political.  Phillips  v.  Payne.  92  U.  S. 
130,  132.  23   L.   Ed.  649. 

34.  Attempts  to  subject  property  of  for- 
eign nations. — United  States  v.  Lee,  106 
U.   S.   196,  209,  27   L.   Ed.    171. 


35.      Records     of     legislative      bodies. — 

Clough  V.  Curtis,  134  U.  S.  361,  371,  33  L. 
Ed.  945;  Lyons  v.  Woods,  153  U.  S.  649, 
669.    38    L.    Ed.    854. 

In  Clough  V.  Curtis,  134  U.  S.  361.  371, 
33  L.  Ed.  945,  petitions  for  mandamus  to 
compel  the  secretary  of  the  territory  of 
Idaho  to  record  certain  proceedings  as 
part  of  the  proceedings  of  a  session  of  the 
legislature  of  the  territory,  and  to  com- 
pel the  clerk  of  the  territorial  house  to 
bring  his  minutes  and  journals  into  court 
to  be  there  corrected,  came  under  review, 
and  the  court  said:  "It  is  not  one  of  the 
functions  of  a  court  to  make  up  the  rec- 
ords of  the  proceedings  of  legislative 
bodies.  Xor  can  it  be  required,  in  a  case 
not  involving  the  private  interests  of  par- 
ties, to  determine  whether  particular 
bodies  assuming  to  exercise  legislative 
functions,  constitute  a  lawful  legislative 
assembly.  Such  a  question  might  indeed 
arise  in  a  suit  depending  upon  an  enact- 
ment passed  by  such  an  assembly.  And 
it  might  be  that,  in  a  case  of  that  char- 
acter, and  under  some  circumstances,  the 
court  would  be  compelled  to  decide 
whether  such  an  enactment  was  passed 
by  a  legislature  having  legal  authority  to 
enact  laws.  How  far  in  the  decision  of 
such  a  question  the  judiciary  would  be 
concluded  by  the  record  of  the  proceed- 
ings of  those  bodies,  deposited  by  the  per- 
son whose  duty  it  was  to  keep  it,  with  the 
officer  designated  by  law  as  its  custodian, 
are  questions  we  have  no  occasion  at  this 
time  to  consider."  In  a  later  case,  the 
court,  after  quoting  the  foreeoing  lan- 
guage with  approval,  said:  "Without  un- 
dertaking to  consider  under  what  circum- 
stances which  of  rwo  legislative  bodies 
may  be  judicially  determined  to  be  the 
lawful  and  true  body,  or  when  or  how  the 
lawful  organization  of  a  legislative  body 
may  be  judicially  drawn  in  question,  we 
are  of  opinion  that  the  allp'^ations  of  this 
bill  made  no  such  CP^e  ^  interposition 
as  would  have  justified  the  courts  in  go- 
ine  behind  the  enrolled  bills  as  deposited 
with    the    secretary    of    the    territory,    and 


CONSTITUTIONAL  LAW. 


241 


Whether  Journal  May  Be  Appealed    to    for    Purpose  of  Invalidating 

Statutes. — See  the  title  Statutes. 

(jj)  Limits  of  Admiralty  and  Maritime  Jurisdiction. — The  question  as  to  the 
true  limits  of  maritime  law  and  admiralty  jurisdiction  is  exclusively  a  judicial 
question  and  no  state  law  or  act  of  congress  can  make  it  broader  or  narrov/er 
than  the  judicial  power  may  determine  those  limits  to  be.  But  what  the  law  is 
within  those  limits,  assuming  the  general  maritime  law  to  be  the  basis  of  the 
system,  depends  on  what  has  been  received  as  law  in  the  maritime  usages  of  this 
country,  and  on  such  legislation  as  may  have  been  competent  to  affect  it.^^ 

Changes  in  Maritime  Law. — Whilst  it  cannot  be  supposed  that  the  framers 
of  the  constitution  contemplated  that  the  maritime  law  should  remain  unchanged, 
the  courts  cannot  change  it;  they  can  only  declare  it.  If  within  its  proper  scope, 
any  change  is  desired  in  its  rules,  other  than  those  of  procedure,  it  must  be  made 
by  the  legislative  department.^^ 

(kk)  The  Poiver  of  Taxation  Not  Judicial. — In  the  distribution  of  the  powers 
of  government  in  this  country  into  three  departments,  the  power  of  taxation 
falls  to  the  legislative.  It  belongs  to  that  department  to  determine  what  measures 
shall  be  taken  for  the  public  welfare,  and  to  provide  the  revenues  for  the  sup- 
port and  due  administration  of  the  government  throughout  the  state  and  in  all 
its  subdivisions.  Having  the  sole  power  to  authorize  the  tax,  it  must  equally 
possess  the  sole  power  to  prescribe  the  means  by  which  the  tax  shall  be  collected, 
and  to  designate  the  officers  through  whom  its  will  shall  be  enforced.^s 


declaring  them  invalid  because  some  of 
the  members  of  the  council  were  seated 
without  certificates  of  election."  Lyons  v. 
Woods,  153  U.  S.  649,  669.  38  L.  Ed.  854. 
See.  also.  Field  v.  Clark,  143  U.  S.  649,  36 
L.  Ed.  294;  United  States  v.  Ballin,  144 
U.  S.  1,  36  L.  Ed.  321;  Harwood  v.  Went- 
worth,  162  U.  S.  547,  560,  40  L.  Ed.  1069; 
Twin  City  Bank  v.  Nebeker.  167  U.  S. 
196,   203,   42   L.    Ed.   134. 

36.  Limits  of  admiralty  and  maritime 
jurisdiction. — The  Lottawanna,  21  Wall. 
558,   22    L.    Ed.   654. 

37.  Changes  in  maritime  law. — The 
Lottawanna,   21   Wall.    558.   22    L.    Ed.   654. 

38.  Power  of  taxation  not  judicial. — . 
McCullock  V.  Maryland,  4  Wheat.  316, 
428,  4  L.  Ed.  579;  Rees  v.  Watertown,  19 
Wall.  107,  116.  22  L.  Ed.  72;  Heine  v. 
Board  of  Levee  Comm'rs,  19  Wall.  655, 
22  L.  Ed.  223;  Kennard  v.  Louisiana,  92 
U.  S.  480,  23  L.  Ed.  478;  State  Railroad 
Tax  Cases.  92  U.  S.  575,  23  L.  Ed.  663; 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L. 
Ed.  335;  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  Ed.  616;  United  States  v.  New 
Orleans.  98  U.  S.  381,  25  L.  Ed.  225;  Kirt- 
land  V.  Hotchkiss,  100  U.  S.  491,  '^-o  L.  Ed. 
558:  Missouri  v.  Lewis,  101  U.  S.  22,  25 
L.  Ed.  989;  Meriwether  v.  Garrett,  102  U. 
S.  472.  515,  26  L.  Ed.  197;  National  Bank 
V.  Kimball,  103  U.  S.  732.  26  L.  Ed.  469; 
Kelly  V.  Pittsburgh,  104  U.  S.  78,  80.  26 
L.  Ed.  658;  Williams  v.  Supervisors,  122 
U.  S.  154,  164,  30  L.  Ed.  1088;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L.  Ed.  763; 
Walston  V.  Nevin,  128  U.  S.  578.  32  L.  Ed. 
544;  Palmer  v.  McMahon,  133  U.  S.  660, 
669.  33  L.  Ed.  772;  Pollock  v.  Farmers' 
Loan  &  Trust  Co.  (rehearing),  158  U.  S. 
601,  621,  39  L.  Ed.  1108;  Magoun  v.  Illi- 
nois Trust  &  Savings  Bank,  170  U.  S.  283, 
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298,  42  L.  Ed.  1037;  Nicol  v.  Ames.  173  U. 
S.    509.    524,    43    L.    Ed.    786. 

Where  congress  has  the  power  to  im- 
pose a  tax,  the  means  to  be  adopted  for 
its  collection,  within  reasonable  and  ra- 
tional limits,  must  be  a  question  for  con- 
gress alone.  Nicol  v.  Ames,  173  U.  S. 
509,   524,   43    L.    Ed.    786. 

The  power  of  taxation  vested  in  the 
legislature  is,  with  some  exceptions,  lim- 
ited only  by  constitutional  provisions 
designed  to  secure  equality  and  uniformity 
in  the  assessment.  The  mode  in  which 
the  property  shall  be  appraised,  b}'  whom 
its  appraisement  shall  be  made,  the  time 
within  which  it  shall  be  done,  what  cer- 
tificate of  their  actions  shall  be  furnished, 
and  when  parties  shall  be  heard  for  the 
correction  of  errors,  are  matters  resting 
in  the  discretion  of  the  legislature.  Wil- 
liams V.  Supervisors.  122  U.  S.  154,  164,  30 
L.  Ed.  1088. 

It  is  the  lawmaking  power  which  is 
to  determine  all  questions  of  discretion  or 
policy  in  ordering  and  apportioning  taxes; 
which  must  make  all  the  necessary  rules 
and  regulations,  and  decide  upon  the 
agencies  by  means  of  which  the  taxes 
shall  be  collected,  unless  as  may  some- 
times happen,  the  legislature  transcends 
its  functions  and  enacts,  in  the  guise  of  a 
tax  law.  a  law  whereby  the  property  of 
the  citizen  is  confiscated  or  taken  for  pri- 
vate purposes  in  which  case  it  is  the 
right  and  duty  of  the  judiciary  to  inter- 
pose. Thomas  v.  Gay,  169  U.  S.  264,  283, 
42  L.   Ed.  740. 

Whether  the  written  memorandum  of 
sales  of  personal  property  required  by  the 
war  revenue  act  of  June  13,  1898,  and  the 
collecting  of  the  tax  by  means  of  the  re- 
quired stamps,  were  the  best  means  suit- 
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Abuse  of  Power — Unjust  and  Oppressive  Taxation. — The  power  to  tax 
may  be  exercised  oppressively  upon  persons ;  but  the  responsibihty  of  the  legis- 
lature is  not  to  the  courts,  but  to  the  people  by  whom  its  members  are  elected. ^^ 
That  the   estimated  value  of  the  land   for  taxation   is   greatly  in   excess  of   its 


able  to  the  purpose  was  a  question  for  the 
judgment  of  congress,  and  its  decision  was 
conclusive  in  that  respect.  Nicol  v.  Ames, 
173   U.   S.    509,   524,   43    L.    Ed.   786. 

The  court  can  neither  make  nor  cause 
to  be  made  a  new  assessment  if  the  one 
complained  of  be  erroneous.  State  Rail- 
road Tax  Cases,  92  U.  S.  575.  23  L.  Ed. 
663.     See,  also,  the   title  TAXATION. 

But  in  reducing  the  amount  of  a  special 
assessment  after  a  trial  upon  a  full  hear- 
ing, the  assessment  having  been  made  un- 
der color  at  least  of  legislative  authority, 
the  court  does  not  exercise  the  legislative 
function  of  making  an  assessment.  Secu- 
rity Trust,  etc.,  Co.  v.  Lexington,  203  U. 
S.    323,    334,    51    L.    Ed.   204. 

39.  Same;  unjust  and  oppressive  taxa- 
tion.— McCulloch  V.  Maryland,  4  Wheat. 
316  428,  4  L.  Ed.  579;  Providence  Bankt^. 
Billings,  4  Pet.  514,  563,  7  L.  Ed.  939; 
Veazie  Bank  v.  Fenno,  8  Wall.  533.  548, 
19  L.  Ed.  482;  United  States  v.  New  Or- 
leans, 98  U.  S.  381,  392,  25  E.  Ed.  225; 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  498, 
25  E.  Ed.  558;  Meriwether  v.  Garrett,  102 
U  S.  472,  26  L.  Ed.  197;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  355,  31  E.  Ed.  763; 
New  York,  etc.,  R.  Co.  v.  Pennsylvania. 
1.53  U  S  628,  641.  38  L.  Ed.  846;  Postal 
Tel.  Cable  Co.  v.  Charleston.  153  U.  S. 
692,  699,  38  L.  Ed.  871;  McCray  v.  United 
States.   195  U.   S.  27.  58,  49  L.   Ed.   78. 

Questions  of  this  character  belong  to 
the  controversies  of  political  parties  and 
cannot  be  determined  by  judicial  decisions. 
Pollock  V.  Farmers'  Loan  &  Trust  Co. 
(rehearing).  158  U.  S.  601.  634,  39  L.  Ed. 
1108. 

In  the  Income  Tax  Cases  the  court 
said  that  it  was  not  concerned  with  the 
question  whether  an  income  tax  be  or  be 
not  desirable,  nor  whether  such  a  tax 
would  enable  the  government  to  diminish 
the  taxes  on  consumption  and  duties  upon 
imports,  and  to  enter  upon  a  reform  of  its 
fiscal  and  commercial  system;  that  its 
province  was  to  determine  whether  the 
tax  imposed  by  the  act  under  considera- 
tion was  or  was  not  a  direct  tax  within 
the  meaning  of  the  constituti'^n.  Pollock 
V.  Farmers'  Loan  &  Trust  Co.  (rehear- 
ing),  158   U.    S.   601,  634,   39   L.   Ed.   1108. 

In  the  absence  of  constitutional  limita- 
tion, the  question  whether  a  progressive 
tax  is  more  just  and  equal  than  a  propor- 
tional one.  is  legislative  and  not  judicial. 
Knowlton  7'.  Moore.  178  U.  S.  41,  109,  44 
L.   Ed.  969. 

So  if  a  particular  tnx  bears  heavily  upon 
a  corporati'^n,  or  a  class  of  corporations, 
ft  cannot,  for  that  reason  only,  be  pro- 
nounced contrarv  to  the  constitution. 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  548, 
19  L.  Ed.  482;  New  York,  etc.,  R.  Co.  v. 


Pennsylvania,  153  U.  S.  628,  641.  38  L.  Ed. 
846;  Postal  Tel.  Cable  Co.  v.  Charleston, 
153  U.  S.  692,  38  L.  Ed.  871;  McCrav  V. 
United  States,  195  U.  S.  27,  57.  49  L. 
Ed.  78. 

In  Knowlton  v.  Moore,  178  U.  S.  41, 
44  L.  Ed.  969,  this  doctrine  was  restated. 
In  Treat  v.  White,  181  U.  S.  264,  45  L. 
Ed.  853,  referring  to  a  stamp  duty  levied 
by  congress,  it  was  observed  (p.  269): 
"The  power  of  congress  in  this  direction 
is  unlimited.  It  does  not  come  within  the 
province  of  this  court  to  consider  why 
agreements  to  sell  shall  be  subject  to  the 
stamp  duty,  and  agreements  to  buy,  not. 
It  is  enough  that  congress  in  this  legis- 
lation has  imposed  a  stamp  duty  upon  the 
one  and  not  upon  the  other." 

In  Patton  v.  Brady,  184  U.  S.  608,  46  L. 
Ed.  713,  considering  a  stamp  duty  levied 
by  congress,  it  was  again  said  (p.  623) : 
"That  it  is  no  part  of  the  function  of  a 
court  to  inquire  into  the  reasonableness 
of  the  excise,  either  as  respects  the 
amount,  or  the  property  upon  which  it  is 
imposed." 

In  Austin  v.  The  Aldermen,  7  Wall.  694, 
19  L.  Ed.  224,  it  was  again  declared  (p. 
699)  that  "the  right  of  taxation,  where  tt 
exists,  is  necessarily  unlimited  in  its  na- 
ture. It  carries  with  it  inherently  the 
power '  to    embarrass    and    destroy." 

In  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433, 
19  L.  Ed.  95,  referring  to  the  unlimited 
nature  of  the  power  of  taxation  conferred 
upon  congress,  it  was  observed  (p.  443) : 
"Congress  may  prescribe  the  basis,  fix  the 
rates,  and  require  payment  as  it  may  deem 
proper.  Within  the  limits  of  the  consti- 
tution it  is  supreme  in  its  action.  No 
power  of  supervision  or  control  is  lodged 
in  either  of  the  other  departments  of  the 
government."  And  after  referring  to  the 
express  limitations  as  to  uniformity  and 
articles  exported  from  any  state,  -Jt  was 
remarked  (p.  446) :  "With  these  excep- 
•tions.  the  exercise  of  the  power  is,  in  all 
respects,    unfettered." 

.\r\A  the  same  doctrine  has  been  again 
and  again  expounded.  In  the  License  Tax 
Cases.  5  Wall.  462.  18  L-  Ed.  497.  referring 
to  the  extensive  power  of  taxation  pos- 
sessed by  congress,  and  the  express  limi- 
tations found  in  the  constitution,  it  was 
said  (p.  471):  "It  is  true  that  the  power 
of  congress  to  tax  is  a  very  extensive 
power  It  is  given  in  the  constitution, 
with  only  one  exception  and  only  two 
qualifications.  Congress  cannot  tax  ex- 
ports, and  it  must  impose  direct  taxes 
by  the  rule  of  apportionment,  and  indirect 
taxes  by  the  rule  of  uniformity.  Thus 
limited,  and  thus  only,  it  reaches  every 
subject,  and  may  be  exercised  at  discre- 
tion." 
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true  value,  or  that  the  benefits  received  are  small  in  proportion  to  the  tax  im- 
posed, are  all  matters  within  the  discretion  of  the  legislature,  and  cannot  be  made 
the  grounds  for  assailing  the  validity  of  the  tax  in  the  courts.-*" 

Amount  of  Penalty  for  Failure  to  Pay  Taxes. — It  is  within  the  power  of 
the  legislature  to  determine  in  its  discretion  the  amount  of  the  penalty  in  case  of 
failure  to  pay  taxes.-*  ^ 

Whether  Tax  Levied  for  a  Public  Use. — Whether  or  not  the  purpose  for 
M^hich  a  tax  is  authorized  is  a  public  purpose  is  a  question  for  the  judicial  de- 
partment, and  where  a  tax  is  imposed  for  a  purely  private  purpose,  as,  for 
example,  in  aid  of  a  manufacturing  enterprise,  the  courts  will  declare  it  uncon- 
stitutional and  void.'*^ 

(11)  Assessments  for  Local  Improvements. — Whenever  a  local  improvement  is 
authorized,  it  is  for  the  legislature  to  prescribe  the  manner  in  which  the  means 
to  meet  its  cost  shall  be  raised,  whether  by  general  taxation,  or  by  laying  the 
burden  either  wholly  or  in  part  upon  the  district  benefited  by  the  improvement.'*^ 

Property  Benefited  or  Deemed  Benefited.— The  determination  of  the  ter- 
ritorial district  which  is  benefited  or  deemed  to  be  benefited  by  a  local  improve- 
ment, and  which  should  be  taxed  therefor,  is  within  the  province  of  legislative 
discretion.  That  a  portion  of  the  property  within  the  defined  district  was  not 
actually  benefited  does  not  affect  the  validity  of  the  assessment."*"* 

Burden  Not  Proportioned  to  Benefits. — Nor  can  the  fact  that  the  assess- 
ment is  oppressive,  unjust  and  out  of  all  proportion  to  the  benefits  received  be 
successfully  urged  as  a  ground  for  invalidating  the  same.^^ 

(mm)   Conspiracy  by  State  to  Exclude  Voters  from  Registry  Lists. — The  ex- 


40.  Excessive  valuation;  unequal  benefits. 

— Willard  v.  Presbury,  14  Wall.  6TG,  20  L. 
Ed.  719;  Kennard  z'.  Louisiana,  92  U.  S. 
480,  23  L.  Ed.  478;  State  Railroad  Tax 
Cases,  92  U.  S.  575,  23  L.  Ed.  663;  Mc- 
Millen  v.  Anderson,  95  U.  S.  37.  24  L.  Ed. 
335;  Davidson  v.  New  Orlenas,  96  U.  S. 
97,  24  L.  Ed.  616;  United  States  v.  Mem- 
phis, 97  U.  S.  284.  24  L.  Ed.  937;  Kirtland 
V.  Hotchkiss,  100  U.  S.  491,  25  L.  Ed.  558; 
Missouri  v.  Lewis,  101  U.  S.  22,  25  L.  Ed. 
989;  Mobile  County  v.  Kimball,  102  U.  S. 
691,  704.  26  L.  Ed.  238;  National  Bank  v. 
Kimball,  103  U.  S.  732,  26  L.  Ed.  469; 
Kelly  V.  Pittsburgh,  104  U.  S.  78,  80,  26 
L.  Ed.  658;  Hagar  v.  Reclamation  District, 
No.  108,  111  U.  S.  701,  28  L.  Kd.  569; 
Stanley  v.  Supervisors,  121  U.  S.  535,  550, 
30  L.  Ed.  1000;  Walston  v.  Nevin,  128  U. 
S.   578,   582,  32   L.   Ed.   544. 

41.  Amount  of  penalty  for  failure  to 
pay  taxes. — Western  Union  Tel.  Co.  v. 
Indiana.  165  U.  S.  304,  310,  41  L.  Ed.  725. 

42.  Whether  tax  levied  for  a  public  pur- 
pose.— Loan  Ass'n  v-  Topeka,  20  Wall. 
655,  22  L.  Ed.  455.  Accord:  Hepburn  v. 
Griswold,  8  Wall.  603.  623,  19  L.  Ed.  513; 
Olcott  V.  Supervisors,  16  Wall.  678,  689, 
21  L.  Ed.  382;  Township  of  Pine  Grove 
V.  Talcott,  19  Wall.  666,  676,  22  L.  Ed.  227; 
Board  of  Commissioners  v.  Lucas.  93  U. 
S.  108,  114,  23  L.  Ed.  822;  Parkersburg  v. 
Brown.  106  U.  S.  487,  27  L.  Ed.  238;  Cole 
V.  La  Grange,  113  U.  S.  1.  7,  28  L.  Ed. 
896;  Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9,  21,  25,  28  L.  Ed.  889;  Thomas  v.  Gay, 
169  U.  S.  "264,  2S3,  42  L.  Ed.  740.  See. 
generally,   the   title   TAXATION. 

43.  Assessments     for     local     improve- 


ments.—Willard  V.  Presbury,  14  Wall.  676, 
20  L.  Ed.  719;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  Ed.  616;  Mattingly  v. 
District  of  Columbia,  97  U.  S.  687,  24  L. 
Ed.  1098;  Mobile  County  v.  Kimball,  103 
U.  S.  691.  704,  26  L.  Ed.  2:?8;  Hagar  v. 
Reclamation  District,  No.  108,  111  U  S. 
701,  705,  28  L.  Ed.  569;  Spencer  v.  Mer- 
chant, 125  U.  S.  345.  355,  31  L.  Ed.  763; 
Walston  V.  Nevin,  128  U.  S.  578,  582.  32 
L.  Ed.  544;  Lent  v.  Tillson.  140  U.  S.  316. 
328,  35  L.  Ed.  419;  Illinois  Cent.  R.  Co. 
V.  Decatur.  147  U.  S.  190,  198,  199,  37  L. 
Ed.  132;  Shoemaker  v.  United  States,  147 
U.  S.  282,  37  L.  Ed.  170;  Paulsen  v.  Port- 
land, 149  U.  S.  30.  37  L.  Ed.  637;  Bauman 
V.  Ross,  167  U.  S.  548,  589,  42  L. 
Ed.   270. 

44.  Property  benefited  or  deemed  bene- 
fited.— Willard  v.  Presbury.  14  Wall.  676, 
20  L.  Ed.  719;  Commissioners  v.  Commis- 
sioners, 92  U.  S.  307,  23  L.  Ed.  552;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24  L. 
Ed.  616;  United  States  v.  Memphis,  97  U. 
S.  284,  24  L.  Ed.  937;  Mobile  Countv  v. 
Kimball,  102  U.  S.  691,  704,  26  L.  Ed.  238; 
Hagar  r.  Reclamation  District,  No.  108. 
Ill  U.  S.  701,  28  L.  Ed.  569;  Stanley  v.  Su- 
pervisors, 121  U.  S.  535,  550,  30  L.  Ed. 
1000;  Spencer  z:  Merchant,  125  U.  S.  345, 
356,  31  L.  Ed.  763;  Walston  v.  Nevin,  128 
U.  S.  578,  582,  32  L.  Ed.  544.  See.  gen- 
erallv,  the  title  SPECIAL  ASSESS- 
MENTS. 

45.  That  burden  is  not  proportioned  to 
benefits. — See  ante,  "The  Power  of  Taxa- 
tion Not  Judicial."  VI.  D,  3.  d,  (3),  (c), 
Ckk).  See.  also,  the  titles  SPECIAL  AS- 
SESSMENTS; TAXATION. 
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elusion  of  colored  citizens  from  the  lists  of  registered  voters  by  means  of  a  con- 
spiracy upon  the  part  of  the  state  and  the  people  of  the  state,  and  by  reason  of 
state  constitutional  requirements  which  contravene  the  fourteenth  amendment 
of  the  federal  constitution  is  a  political  wrong,  relief  from  which  must  be  given 
by  the  people  of  the  state  or  by  the  legislative  and  political  departments  of  the 
government  of  the  United  States.  The  federal  circuit  court  has  no  jurisdiction 
in  such  case  of  a  bill  filed  by  a  colored  citizen  in  behalf  of  himself  and  all  others 
in  like  situation  to  compel  county  registrars  to  add  their  names  to  the  lists  of 
registered  voters.'**^ 

(nn)  Validity  of  State  Lazv  Proz'iding  far  the  Appointment  of  Presidential 
Electors. — The  question  of  the  validity  of  a  state  law  providing  for  the  appoint- 
ment of  presidential  electors  is  a  judicial  question,  and  the  United  States  supreme 
court  cannot  decline  to  exercise  jurisdiction  upon  the  inadmissible  suggestion  that 
action  might  be  taken  by  political  agencies  in  disregard  of  the  judgment  of  the 
highest  tribunal  of  the  state  as  revised  by  its  own.^" 

(oo)  Title  or  Possession  of  Property. — Whether  the  one  or  the  other  of  two 
persons  laying  claim  to  property  is  entitled  to  the  possession  thereof  is  a  judicial, 
and  not  an  executive  or  legislative  question.^^  Nor  does  such  question  cease  to 
be  judicial  because  the  defendant  claims  that  the  right  of  possession  is  in  the 
government  of  which  he  is  the  officer  or  agents ^ 

(pp)  Pozver  of  Courts  to  Bn^join  the  Commission  of  Crime;  Whether  an  En- 
croachment upon  the  Function  of  the  Executive  to  Enforce  the  Lazvs. — See  the 
title  Injunctions. 

(d)  Pozver  of  Congress  to  Impose  Legislatiz'e  or  Executive  Duties  upon  the 
Judiciary — (aa)  Generally. — Congress  cannot  bring  under  the  judicial  power  a 
matter  which  from  its  nature  is  not  a  subject  for  judicial  determination,  nor  as- 
sign, to  the  judiciary  any  but  judicial  duties.^** 


46.  Conspiracy  to  exclude  voters  from 
registry  lists. — Giles  z\  Harris,  1S9  U.  S. 
475,  488,  47   L.   Ed.  909. 

47.  Manner  of  choosing  presidential 
electors. — McPherson  z:  Blacker,  146  U. 
S.  1,  24,  36  L.   Ed.  869. 

The  judical  power  of  the  United  States 
extends  to  all  cases  in  law  and  equity 
arising  under  the  constitution  and  laws  of 
the  United  States,  and  there  is  a  case  so 
arising  when  the  validity  of  such  a  law 
has  been  drawn  in  question  as  being  re- 
pugnant to  such  constitution  and  laws,  and 
its  validity  sustained.  McPherson  z'. 
Blacker,  146  U.  S.  1..  23,  24,  36  L.  Ed.  869. 
See.  also.  Boyd  v.  Nebraska,  143  U.  S. 
135,  36  L.  Ed.  103. 

48.  Title  or  possession  of  property. — 
United  States  v.  Peters,  5  Cranch  115,  139, 
3  L.  Ed.  53;  United  States  v.  Lee,  106  U. 
S.  196.  222,  27  L.  Ed.  171;  Tindal  z:  Wes- 
ley.   167    U.    S.    204.    221,    42    L.    Ed.    137. 

49.  Same;  where  government  claims 
title. — United  States  z:  Peters.  5  Cranch 
115.  139,  3  L.  Ed.  53;  United  States  z'. 
Lee,  106  U.  S.  196,  222,  27  L.  Ed.  171; 
Tindal  v.  Wesley,  167  U.  S.  204,  221,  42 
L.  Ed.  137;  Minnesota  v.  Hitchcock,  185 
U.  S.  373,  46  L.   Ed.  954. 

"We  may  repeat  here  what  was  said  by 
Chief  Justice  Marshall,  delivering  the  unan- 
imous judgment  of  this  court  m  United 
States  V.  Peters.  5  Cranch  115.  139.  3  L. 
Ed.  53:  'It  certainly  can  never  be  alleged 
that  a  mere  suggestion  of  title  in  a  "^tate 
to  property,   in   possessic.i   of   an   individ- 


ual, must  arrest  the  proceedings  of  the 
court,  and  prevent  their  looking  into  the 
suggestion,  and  examining  the  validity  of 
the  title.'  Whether  the  one  or  the  other 
party  is  entitled  in  law  to  possession  is  a 
judicial,  not  an  executive  or  legislative, 
question.  It  does  not  cease  to  be  a  judi- 
cial question  because  the  defendant  claims 
that  the  right  of  possession  is  in  the  gov- 
ernment of  which  he  is  an  officer  or 
agent."  Tindal  v.  Wesley,  167  U.  S.  204, 
221,  42  L.  Ed.  137.  Accord:  United 
States  V,.  Lee,  106  U.  S.  196,  222,  27  L.  Ed. 
171. 

50.  Power  of  congress  to  impose  legis- 
lative or  executive  functions  upon  the  ju- 
diciary.—Hayburn's  Case,  2  Dall.  409,  410, 
1  L.  Ed.  436;  Marbury  v.  jMadison,  1 
Cranch  137,  171,  2  L.  Ed.  60;  Hunt  v. 
Palao,  4  How.  589.  11  L.  Ed.  1115;  Mc- 
Nulty  v.  Batty,  10  How.  72,  79,  13  L.  Ed. 
303;  United  States  v.  Todd,  note,  13  How. 
52,  14  L.  Ed.  42;  United  States  v.  Ferreira, 
13  How.  40,  14  L.  Ed.  42;  Murray  v.  Ho- 
boken  Land,  etc.,  Co.,  18  How.  272,  284, 
15  L.  Ed.  372;  Gordon  v.  United  States, 
117  U.  S..  appx.,  697,  703;  Fong  Yue  Ting 
v.  United  States.  149  U.  S.  698,  715,  37  L. 
Ed.  905;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  485,  38  L. 
Ed.    1047. 

In  regulating  the  judicial  department 
the  cases  in  which  the  courts  of  the 
United  States  shall  have  jurisdiction  are 
particularly  and  specifically  enumerated 
and  defined;  and  they  are  not  authorized 
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Exceptions;  Duties  Imposed  upon  Court  Not  as  a  Court. — It  is  other- 
wise where  the  nonjudicial  duty  is  imposed,  not  upon  the  court  as  a  court,  but 
upon  the  judge  personally;  as  where  the  claims  of  Spanish  subjects,  for  injuries 
suffered  at  the  hands  of  the  American  troops  in  Florida  and  for  the  satisfaction 
of   which   provision   was   made   in   the   treaty   of    1819   between    Spain   and   the 


to  take  cognizance  of  any  case  which  does 
not  come  within  the  description  therein 
spccilied.  (Opinion  of  Tanej',  C.  J.)  Scott 
V.  Sandford,  19  How.  393,  401.  15  L.  Ed. 
691. 

Requiring  judges  to  act  as  commis- 
sioners of  pensions. — In  1792,  an  act  was 
passed  directing  the  secretary  of  war  to 
place  on  the  pension  list  such  disabled 
officers  and  soldiers  as  should  be  re- 
ported to  him  by  the  circuit  courts.  This 
act  was  held  unconstitutional  in  the  cir- 
cuit courts  upon  the  grounds,  "that  by  the 
constitution  of  the  United  States,  the  gov- 
ernment thereof  is  divided  into  three  dis- 
tinct and  independent  branches,  and  it  is 
the  duty  of  each  to  abstain  from  and  to 
oppose,  encroachments  on  either;  that 
neither  the  legislative  nor  the  executive 
branches  can  constitutionally  assign  to 
the  judicial  any  duties,  but  such  as  are 
pr'-'perlv  judicial,  and  to  be  performed  in 
a  judicial  manner;"  and  that  the  duties  as- 
si.t'ned  to  the  circuit  court  by  this  act 
were  not  of  a  judicial  character.  See  Hav- 
burn's  Case,  2  Dall.  409,  410,  1  L.  Ed.  430; 
Marburv  v.  Madison.  1  Cranch  137,  171,  2 
L.  Ed.  60;  United  States  v.  Todd,  note,  13 
H^w.   52,  14  L.   Ed.  42. 

Duties  assigned  to  the  circuit  courts  by 
the  12th  section  of  the  interstate  com- 
merce act. — The  12th  section  of  the  in- 
terstate commerce  act,  authorizing  the  in- 
terstate commerce  commission  to  invoke 
the  aid  of  anv  court  of  the  United  States 
in  requiring  the  attendance  and  testimony 
of  witnesses,  and  the  production  of  docu- 
ments, books  and  papers,  and  authorizing 
the  circuit  courts  of  the  United  States  to 
use  their  process  in  aid  of  inquiries  be- 
fore the  interstate  commerce  commis- 
sion, by  punishing,  as  for  contempt,  any 
persons  refusing  to  obey  subpoenas  law- 
fully issued  by  the  commission,  or  who 
may  be  guilty  of  contumacy  in  refusing 
to  give  testimony  or  produce  books  and 
papers,  etc..  is  not  uncon'=titutional  as 
impos'np  on  the  iudicial  tribunals  of  the 
TTn'tTl  States  duties  that  are  not  judicial 
in  their  nature.  Interstate  Commerce 
Commission  v.  Brimson.  154  U.  S.  447,  38 
L.  Ed.  1047,  reaffirmed  in  Ex  parte  Loch- 
ren.  Commissioner  of  Pensions,  163  U. 
S.  692,  41  L.   Ed.   319. 

A  case  arising  out  of  the  presentation 
to  a  circuit  court  of  a  petition  by  the  in- 
terstate commerce  commission,  praying 
that  such  court  may  order  certain  wit- 
nesses summoned  before  the  i^iterstate 
commerce  commission  to  answer  ques- 
tions which  have  been  propounded  to 
them  and  which  they  have  refused  to  an- 
swer, and  to  require  them  to  produce  cer- 


tain books  and  papers  before  the  commis- 
sion, said  petition  being  tiled  pursuant  to 
the  provisions  of  §  12  of  the  interstate 
commerce  act,  is  a  case  or  controversy 
within  the  meaning  of  the  constitutional 
provision  extending  the  judicial  power  of 
the  United  States  to  all  cases  in  law  and 
in  equity  arising  under  that  instrument,  or 
under  the  laws  of  the  United  States,  and 
to  all  controversies  which  the  United 
States  shall  be  a  party.  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447.  38  L.  Ed.  1047.  reaffirmed  in  Ex  parte 
Lochren,  Commissioner  of  Pensions,  163 
U.   S.  692,  41    L.   Ed.  319. 

"Whether  the  commission  is  entitled  to 
the  evidence  it  seeks,  and  whether  the  re- 
fusal of  the  witness  to  testify  or  to  pro- 
duce books,  papers,  etc.,  in  his  possession, 
is  or  is  not  in  violation  of  his  duty  or  in 
derogation  of  the  rights  of  the  United 
States,  seeking  to  execute  a  power  ex- 
pressly granted  to  congress,  are  the  dis- 
tinct issues  between  that  body  and  the 
witness.  They  are  issues  between  the 
United  States  and  those  who  dispute  the 
validity  of  an  act  of  congress  and  seek  to 
obstruct  its  enforcement.  And  these  is- 
sues, made  in  the  form  prescribed  by  the 
act  of  congress,  are  so  presented  that  the 
judicial  power  is  capable  of  acting  on 
them."  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447,  476,  38  L.  Ed. 
1047,  reaffirmed  in  Ex  parte  Lochren, 
Commissioner  of  Pensions,  163  U.  S.  692, 
41   L.    Ed.   319. 

Right  of  alien  to  land  upon  soil  of 
United  States. — Congress  may,  if  it  sees 
fit.  authorize  the  courts  to  investigate  and 
ascertain  the  facts  as  to  the  right  of  an 
alien  to  land  upon  the  soil  of  the  United 
States,  though  the  entire  question  of  in- 
ternational relation  is  a  political  one  and 
the  entire  control  thereof  is  vested  by  the 
constitution  in  the  political  departments 
of  the  government.  Ekiu  v.  United  States. 
142  U.  S.  651,  660,  35  L.  Ed.  1146. 

The  act  of  ^lay  5,  1892,  ch.  60,  prohibit- 
ing the  coming  of  Chinese  persons  into 
the  United  States,  and  providing  for  the 
arrest  and  removal  from  the  United  States 
of  any  person  of  Chinese  descent  unlaw- 
fully within  this  country,  unless  such  per- 
son shall  establish  by  affirmative  proof  to 
the  satisfaction  of  a  justice,  judge  or  com- 
missioner of  the  United  States,  before 
whom  he  may  be  brought  and  tried,  his 
lawful  rieht  to  remain  in  the  United 
States,  and  also  authorizing  the  arrest  of 
<^"rh  nercon  bv  any  custom  official,  col- 
lector of  internal  revenue,  or  United  States 
marshal,  the  person  arrested  then  to  be 
taken  before  a  United  States  judge,  does 
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United  States,  were  directed,  by  act  of  congress,  to  be  presented  to  and  passed 
upon  by  a  judge  of  a  United  States  district  court. ^^ 

Judicial  Appointments  to  Office. — And  so  congress  has  power  by  the  con- 
stitution to  vest  in  the  circuit  courts  the  appointment  of  federal  supervisors  of 
elections.  It  is  expressly  declared  that  congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  as  they  think  proper,  in  the  president  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments ;  and  whilst,  as  a  question  of  pro- 
priety, the  appointment  of  officers  whose  duties  appertain  to  one  department 
ought  not  to  be  lodged  in  another,  the  matter  is,  nevertheless,  left  to  the  dis- 
cretion of  congress. •'^'- 

Judicial  Control  over  Rules  of  Procedure,  etc. — Likewise,  congress  having 
provided  by  general  laws  for  the  regulation  of  the  practice  and  mode  of  procedure 
in  the  federal  courts,  may  constitutionally  delegate  to  those  courts  the  power 
to  prescribe  and  enforce  rules  relating  to  the  details  of  practice  and  procedure 
therein.^3 

May  Authorize  Courts  to  Grant  Franchises. — In  the  absence  of  constitu- 
tional restriction,  a  state  legislature  may  delegate  its  authority  to  grant  fran- 
chises to  the  courts  of  law.-''* 

(bb)  Jurisdiction  of  the  Federal  Supreme  Court — The  supreme  court  of  the 
United  States  does  not  owe  its  existence  or  its  powers  to  the  legislative  depart- 
ment of  the  government.  It  is  created  by  the  constitution,  and  represents  one 
of  the  three  great  divisions  of  power  in  the  government  of  the  United  States, 


not  impose  a  nonjudicial  function  upon 
the  judiciary.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  69S,  738,  37  L.  Ed.  905 

"When,  in  the  form  prescribed  by  law. 
the  executive  officer,  acting  in  behalf  of 
the  United  States,  brings  the  Chinese  la- 
borer before  the  judge,  in  order  that  he 
may  be  heard,  and  the  facts  upon  which 
depends  his  right  to  remain  in  the  coun- 
try be  decided,  a  case  is  duly  submitted 
to  the  judicial  power;  for  here  are  all  the 
elements  of  a  civil  case — a  complainant, 
defendant,  and  a  judge — actor,  reus  et  ju- 
dex. 3  Bl.  Com.  25;  Osborn  v.  United  States 
Bank,  9  Wheat.  738.  819,  6  L.  Ed.  204.  No 
formal  complainant  or  pleadings  are  re- 
quired, and  the  want  of  them  does  not  af- 
fect the  authority  of  the  judge  or  the  va- 
lidity of  the  statute."  Fong  Yue  Ting  v. 
United  States.  149  U.  S.  698,  37  L.  Ed. 
905. 

Statute  authorizing  attorney  general  to 
bri-^g  suit  to  set  aside  award  against  the 
Re-,,ublic  of  Mexico  in  favor  of  mining 
company. — The  act  of  congress  of  De- 
cember 28,  1892,  directing  that  _  the  at- 
torney general  should  bring  suit  in  the 
court  of  claims  in  the  name  of  the  United 
States  for  the  purpose  of  ascertaining 
whether  the  award  against  the  Republic 
of  Mexico  in  favor  of  La  Abra  Silver  Min- 
ing Company  was  obtained  by  means  of 
false  swearing  or  other  false  or  fraudu- 
lent practice  was  not  open  to  the  objec- 
tion that  it  subjected  to  judicial  determi- 
nation a  matter  committed  by  the  con'^ti- 
t''tion  to  the  exclusive  control  of  the 
president.  The  subject  was  one  in  which 
congre=s  hrd  an  interest,  and  m  respect 
to  which  it  could  give  directions  by 
means  of  legislative  enactment;  and  the 
question    whether    fraud    had    or    had    not 


been  committed  in  obtaining  the  award 
was  one  peculiarly  judicial  in  its  nature. 
La  Abra  Silver  Min.  Co.  v.  United  States, 
175    U.    S.   423,   459.   44   L.    Ed.   223. 

51.  Where  duty  not  imposed  upon  court 
as  a  court. — United  States  v.  Ferreira,  13 
How.   40,   50,  14  L.   Ed.  42. 

52.  Appointments  to  office. — Ex  parte 
Siebold,  100  U.  S.  371,  25  L.  Ed.  717. 

"Congress  having  provided  for  com- 
missioners, who  are  not  judges  in  the  con- 
stitutional sense,  had  a  perfect  right  un- 
der article  2,  §  2,  paragraph  2,  of  the  cori- 
stitution  to  invest  the  district  or  circuit 
courts  with  the  power  of  appointment." 
Rice  V.  Ames.  180  U.  S.  371,  378,  45  L. 
Ed.   577. 

53.  As  to  rules  of  procedure. — Wayman 
V.  Southard.  10  Wheat,  l,  42,  47,  6  L.  Ed. 
253.  Accord:  United  States  Bank  v.  Hal- 
stead,   10  Wheat.  51,  6  L.  Ed.  264. 

The  act  of  1792,  ch.  36,  which  perma- 
nently continued  the  forms  of  writs,  ex- 
ecutions and  other  process,  and  the  forms 
and  modes  of  proceeding  in  suits  at  com- 
mon law.  then  in  use  in  the  courts  of  the 
United  States,  under  the  process  act  of 
1789,  subject  to  such  alterations  and  ad- 
ditions as  the  said  courts  respectively 
should,  in  their  discretion,  deem  expedient, 
or  to  such  regulations  as  the  supreme 
court  of  the  United  States  should  think 
proper,  from  time  to  time,  by  rule,  to  pre- 
scribe to  any  circuit  or  district  court  con- 
cerning the  same,  is  not  an  unconstitu- 
tional devolution  of  legislative  power  and 
'discretion  upon  the  iudiciary.  Beers  v. 
Hauphton,  9  Pet.  260,  :^''9,  9  L.  Ed.   145. 

54.  As  to  granting  franchises. — Wright 
V.  Nagle,  101  U.  S.  791,  794,  25  L.  Ed. 
921. 
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to  each  of  which  the  constitution  has  assigned  its  appropriate  duties  and  powers, 
made  each  independent  of  the  other  in  performing  its  appropriate  functions.  The 
power  conferred  on  this  court  is  exclusively  judicial,  and  it  can  neither  be 
diminished  nor  enlarged  by  legislative  authority.  Neither  can  it  be  required  or 
authorized  to  exercise  any  other. •^•'^ 

Appeals  from  Nonjudicial  Tribunals. — Congress  may  establish  special  tribu- 
nals with  special  powers  to  examine  testimony  and  decide,  in  the  first  instance, 
upon  the  validity  and  justice  of  any  claim  for  money  against  the  United  States, 
subject  to  the  supervision  and  control  of  congress,  or  a  head  of  any  of  the  ex- 
ecutive departments.  Congress  cannot,  however,  authorize  an  appeal  from  such 
a  tribunal  to  the  supreme  court  of  the  United  States,  for  the  reason  that  the 
appellate  power  of  the  supreme  court,  as  defined  by  the  constitution,  is  limited 
to  tho.se  cases  arising  in  courts  exercising  the  judicial  powers  of  the  United  States, 
whereas  the  powers  vested  in  these  special  tribunals  are  not  judicial  in  their 
nature. 5^  But  objections  urged  against  the  jurisdiction  of  the  court  of  claims 
and  of  the  United  States  supreme  court  cannot  be  maintained  if  the  proceeding 
authorized  by  act  of  congress  involves  a  right  which  in  its  nature  is  susceptible 
of  judicial  determination,  and  if  the  determination  of  it  by  the  court  of  claims 
and  by  the  supreme  court  is  not  simply  ancillary  or  advisory,  but  is  the  final  and 
indisputable  basis  of  action  by  the  parties. ^'^ 

(e)  Pozi'cr  ta  Impose  Judicial  Functions  upon  Nonjudicial  Tribunals. — Ju- 
dicial Power  of  the  United  States. — By  the  first  section  of  the  third  article 
of  the  constitution,  it  is  required  that  the  judicial  power  of  the  United  States 
shall  be  vested  in  one  supreme  court  and  in  such  inferior  courts  as  congress  may 
from  time  to  time  establish,  the  judges  of  said  courts  to  hold  their  offices  during- 
good   behavior.     If  the  subject  matter  of  a  proceeding  necessarily  involves  an 


55.  Jurisdiction  of  federal  supreme 
court. — Gordon  v.  United  States,  2  Wall. 
561,  17  L.  Ed.  921;  Railway  Co.  v.  Whit- 
ton,  13  Wall.  270,  20  L.  Ed.  571;  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569, 
602.  25  L.  Ed.  143;  Gordon  v.  United 
States.  117  U.  S.,  appx.,  697,  699,  700;  In 
re  Sanborn,  148  U.  S.  222,  37  L.  Ed.  429, 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  466.  37  L.  Ed.  509. 

"The  supreme  court  alone  possesses  ju- 
risdiction derived  immediately  from  the 
constitution,  and  of  which  the  legislative 
power  cannot  deprive  it.  United  States 
V.  Hudson,  7  Cranch  32,  3  L.  Ed.  259;  Ex 
parte  Wisner,  203  U.  S.  449,  455,  51  L. 
Ed.  264. 

56.  Appeals  from  nonjudicial  tribunals. 
— American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
534,  7  L.  Ed.  243:  Benner  v.  Porter,  9 
How.  235.  13  L.  Ed.  119;  United  States  v. 
Ritchie,  17  How.  525.  534,  15  L.  Ed.  236; 
United  States  v.  Ferreira,  13  How.  40,  14 
L.  Ed.  42;  Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  272,  284,  15  L.  Ed.  372; 
Clinton  v.  Englebrecht.  13  Wall.  434,  20 
L.  Ed.  659;  Reynolds  v.  United  States, 
98  U.  S.  145.  154,  25  L.  Ed.  244;  Gordon 
V.  United  States,  117  U.  S.,  appx..  697;  La 
Abra  Silver  Min.  Co.  v.  United  States, 
175  U.   S.  423,  425,  457,  44  L.  Ed.  223. 

57.  Same. — La  Abra  Silver  Min.  Co.  v. 
United  States,  175  U.  S.  423,  457,  44  L. 
Ed.  223. 

The  proceeding  authorized  by  the  act 
of   congress   of   December   28,   1892,   to   be 


brought  in  the  court  of  claims  by  the  at- 
torney general  in  the  name  of  the  United 
States  against  the  La  Abra  Silver  Min- 
ing Conipany,  to  determine  whether  the 
award  in  favor  of  that  company  against 
the  Republic  of  Mexico  was  obtained  by 
false  swearing  or  other  false  and  fraudu- 
lent means,  was  a  proceeding  of  this 
character,  since  the  rights  involved  were 
of  such  a  nature  as  to  be  susceptible  of 
judicial  determination,  and  since  the  de- 
cision of  the  court  of  claims  and  of  the 
supreme  court  were  to  be  not  merely  an- 
cillary or  advisory,  but  conclusive  upon 
both  the  United  States  and  the  defend- 
ants. La  Abra  Silver  Mining  Co.  v. 
United  States,  175  U.  S.  423,  44  L.  Ed. 
223. 

Where  an  act  of  congress  has  provided 
that  controverted  questions  of  fact  or  law 
arising  upon  the  pendency  of  any  claim 
or  matter  before  the  head  of  an  executive 
department  may  be  referred  to  the  court 
of  claims,  to  be  there  decided  and  re- 
ported back  to  the  department  by  which 
it  was  transmitted,  but  fails  to  make  such 
decision  obligatory  upon  the  department 
to  which  it  was  reported,  the  function  of 
the  court  of  claims  in  such  case  is  an- 
cillary and  advisory  only,  and  an  appeal 
therefrom  will  not  lie  to  the  supreme 
court  of  the  United  States.  In  re  San- 
born. 148  U.  S.  222,  37  L.  Ed.  429,  cited  in 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  484.  38  L.  Ed. 
1047.  See,  also,  the  title  APPEAL  AND 
ERROR,  vol.  .1,  p.  511,  et  seq. 
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exercise  of  the  judicial  power  of  the  United  States,  jurisdiction  of  such  pro- 
ceeding can  only  be  conferred  upon  the  courts  duly  organized  and  constituted 
under  this  provision  of  the  constitution,  and  it  is  not  competent  for  congress  to 
vest  it  in  the  officers  of  the  executive  department  nor  in  any  other  board  or  tribunal 
which  does  not  constitute  a  court  of  the  United  States  constituted  and  organ- 
ized in  accordance  with  the  terms  of  this  section  of  the  constitution;  as,  for  ex- 
ample, territorial  courts  in  which  the  judges  hold  not  for  life,  or  during  good 
behavior,  but  for  a  prescribed  term  of  years.-^^  Except  in  the  particular  instances 
enumerated  in  the  constitution,  of  the  exercise  by  either  house  of  congress  of 
its  right  to  punish  disorderly  behavior  upon  the  part  of  its  members,  and  to 
compel  the  attendance  of  witnesses  and  the  production  of  papers  in  election  and 
impeachment  cases,  and  in  cases  that  may  involve  the  existence  of  those  bodies,^^ 
the  power  to  impose  fine  or  imprisonment  in  order  to  compel  the  performance 
of  a  legal  duty  imposed  by  the  United  States  can  only  be  exerted,  under  the  law 
of  the  land,  by  a  competent  judicial  tribunal  having  jurisdiction  in  the  premises. ^*^ 
But  Some  Matters  May  or  May  Not  Be  Brought  under  Judicial  Cog- 
nizance.— At  the  same  time,  there  are  matters,  involving  public  rights,  which 
may  be  presented  in  such  form  that  the  judicial  power  is  capable  of  acting  on 
them,  and  which  are  susceptible  of  judicial  determination,  but  which  congress 
may  or  may  not  bring  within  the  cognizance  of  the  courts  of  the  United  States 
as  it  may  deem  proper.  In  fact,  it  is  no  new  thing  for  the  lawmaking  power, 
acting  either  through  treaties  made  by  the  president  and  senate,  or  by  the  more 
common  method  of  acts  of  congress,  to  submit  the  decision  of  questions,  not 
necessarily  of  judicial  cognizance,  either  to  the  final  determination  of  executive 
officers,  or  to  the  decision  of  such  officers  in  the  first  instance,  with  such  oppor- 
tunity for  judicial  review  of  their  action  as  congress  may  see  fit  to  authorize 
or   permit.^^     The   question   is,   whether   the   subject   matter   is   necessarily,   and 


58.  Imposing  judicial  functions  upon 
nonjudicial  bodies;  judicial  power  of  the 
United  States. — American  Ins.  Co.  v.  Can- 
ter, 1  Pet.  511,  7  L.  Ed.  243;  Benner  v. 
Porter.  9  How.  235,  13  L.  Ed.  119;  United 
States  z'.  Ferreira,  13  How.  40,  14  L.  Ed. 
42;  United  States  v.  Ritchie,  17  How.  525, 
534,  15  L.  Ed.  236;  Murray  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  272,  275,  15  L. 
Ed.  372;  Ex  parte  Milligan.  4  Wall.  2.  121, 
18  L.  Ed.  281;  Clinton  v.  Englebrecht,  13 
Wall.  434.  20  L.  Ed.  659;  Reynolds  v. 
United  States,  98  U.  S.  145,  154,  2.5  L.  Ed. 
244;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  480,  38  L.  Ed. 
1047.  reaffirmed  in  Ex  parte  Lochren, 
Comraissioner  of  Pensions.  163  U.  S.  692, 
41    L.    Ed.    319. 

The  constitution  vests  the  whole  ju- 
dicial power  of  the  United  States  in  a 
supreme  court,  and  such  inferior  courts 
as  congress  shall  from  time  to  time  or- 
dain and  establish.  Marbury  v.  Madison, 
1   Cranch   137,   173,   2   L.   Ed.    60. 

59.  See  Anderson  v.  Dunn,  6  Wheat. 
204,  5  L.  Ed.  242;  Kilbourn  v.  Thompson, 
103  U.  S.  168.  190,  26  L.  Ed.  377. 

60.  Legal  duties  enforcible  only  by  ju- 
dicial tribunals. — Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
485.  38  L.  Ed.  1047,  reaffirmed  in  Ex 
parte  Lochren,  Commissioner  of  Pen- 
sions, 163  U.  S.  692,  41  L.  Ed.  319;  Wong 
Wing  V.  United  States,  163  U.  S.  228.  237, 
41  L.  Ed.  140;  Li  Sing  v.  United  States, 
ISO  U.   486.  495,  45   L.   Ed.   634. 


Contumacy  of  witnesses  in  proceedings 
before    interstate    commerce    commission. 

— The  inquiry  whether  a  witness  before 
the  interstate  commerce  commission  is 
bound  to  answer  a  particular  question  pro- 
pounded to  him,  or  to  produce  books,  pa- 
pers, etc.,  in  his  possession  and  called 
for  by  that  body,  is  one  that  cannot  be 
committed  to  a  subordinate  administra- 
tive tribunal  for  final  determination.  Such 
a  body  could  not,  under  any  system  of 
government,  and  consistently  with  due 
process  of  law,  be  invested  with  authority 
to  compel  obedience  to  its  orders  by  a 
judgment  of  fine  or  imprisonment.  In- 
terstate Commerce  Commission  v.  Brim- 
son. 154  U.  S.  447,  485,  38  L.  Ed.  1047,  re- 
affirmed in  Ex  parte  Lochren,  Commis- 
sioner of  Pensions,  163  U.  S.  692,  41  L. 
Ed.  319. 

Trial  by  military  commission.^Under 
these  provisions  congress  had  no  power  to 
vest  any  part  of  the  judicial  power  of  the 
United  States  in  a  military  commission 
created  for  the  purposes  of  trying  per- 
sons who  were  not  connected  with  the 
military  or  naval  service,  but  who  were 
citizens  of  states  in  which  no  state  of  war 
existed  and  in  which  the  civil  courts  were 
open  for  the  trial  of  offenders  at  the  time 
the  alleged  offences  were  committed.  Ex 
parte  Milligan,  4  Wall.  2,  121,  18  L.  Ed. 
281. 

61.  Matters  which  may  or  may  not  be 
brought  under  judicial  cognizance  — 
Murray    v.    Hoboken    Land,    etc.,    Co.,    IS 
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without  regard  to  the  consent  of  congress,  a  judicial  controversy. ^2 

Where  Duty  Merely  Ministerial. — In  many  cases  the  power  conferred  is 
merely  ministerial  and  the  statute  is  therefore  constitutional.^^ 

Judicial  Powers  of  the  States. — There  is  nothing  in  the  federal  constitu- 
tion respecting  the  separation  and  distribution  of  state  governmental  powers ;  on 
the  other  hand,  each  state  may  make  such  distribution  of  its  legislative,  executive 
and  judicial  powers  as  it  may  see  fit.^'* 


How.  272,  284,  15  L.  Ed.  372.  Accord: 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
534,  7  L.  Ed.  243;  Benner  f.  Porter,  9  How. 
235,  13  L.  Ed.  119;  United  States  v. 
Ferreira,  13  How.  40.  14  L.  Ed.  42;  United 
States  V.  Ritchie.  17  How.  525,  534,  15  L. 
Ed.  236;  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  715,  37  L.  Ed.  905;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  475,  38  L.  Ed.  1047;  United 
States  V.  Coe.  155  U.  S.  76,  39  L.  Ed.  76. 
See,  also,  Cary  v.  Curtis.  3  How.  236,  11 
L.  Ed.  576;  In  the  Matter  of  Metzger.  5 
How.  176,  12  L.  Ed.  104;  Curtis  v.  Fiedler, 
2  Black  461,  478,  479.  17  L.  Ed.  273;  Arn- 
son  c'.  Murphy.  109  U.  S.  238,  240.  27  L. 
Ed.  920;  Benson  v.  McMahon,  127  U.  S. 
457,  32  L.  Ed.  234;  In  re  Otciza.  136  U. 
S.  330,  34  L.  Ed.  464;  In  re  Fassett,  142 
U.  S.  479,  486,  487,  35  L.  Ed.  1086;  Pas- 
savant  V.  United  States,  148  U.  S.  214,  37 
L.  Ed.  426. 

The  auditing  of  the  account  of  a  col- 
lector of  the  customs,  the  ascertainment 
of  the  balance  due  from  such  collector  to 
the  government,  and  the  issuing  of  a  dis- 
tress warrant  therefor  by  the  solicitor  of 
the  treasury,  under  the  act  of  congress 
passed  on  the  15th  of  May,  1820  (3  Stats, 
at  Large  592),  is  an  exercise  of  the  execu- 
tive and  not  of  the  judicial  power  of  the 
United  States.  By  the  common  law  of 
England  and  the  laws  of  many  of  the  col- 
onies prior  to  the  revolution,  and  of  the 
states  prior  to  the  formation  of  the  fed- 
eral government,  a  summary  process  ex- 
isted for  the  collection  of  the  revenue  due 
the  government,  and  it  does  not  alter  the 
case  that  the  revenue  has  reached  the 
hands  of  a  collector  on  its  way  to  the 
treasury;  nor  does  it  necessarily  follow 
that  the  adjustment  of  these  balances  is  a 
controversv  to  which  the  United  States  is 
a  partv.  Murray  v.  Hoboken  Land,  etc., 
Co.,  18  How.  272.  280.  281,   15  L.   Ed.  372. 

The  privilege  allowed  to  the  collector 
to  bring  the  question  of  his  indebtedness 
before  the  courts  of  the  United  States 
was  merely  the  consent  of  congress  to  the 
suit,  which  is  given  in  other  classes  of 
cases.  Murray  v.  Hoboken.  Land,  etc., 
Co..  18  How.  272.  281,  15  L.   Ed.  372. 

Under  the  national  banking  law  the 
comptroller  of  the  currency  has  power  to 
appoint  a  receiver  for  a  defaulting  or  in- 
solvent national  bank,  and  to  call  for  a  rat- 
able assessment  upon  the  stockholders  of 
such  bank,  without  a  previous  judicial  as- 
certainment of  the  necessity  for  the  ap- 
pointment of  the  receiver  and  of  the  ex- 
istence of  the  liabilities  of  the  bank:  and 


the  lodgment  of  authority  in  the  comp- 
troller, empowering  him  either  to  appoint 
a  receiver  or  to  make  a  ratable  call  upon 
the  stockholders,  is  not  unconstitutional 
as  vesting  that  officer  with  judicial  power 
in  violation  of  the  constitution.  Casey  v. 
Galli,  94  U.  S.  673,  24  L.  Ed.  168;  Bushnell 
V.  Leland,  164  U.  S.  684,  685,  41  L.  Ed. 
598.  See,  also,  Kennedy  v.  Gibson,  8  Wall. 
498,  19  L.  Ed.  476;  United  States  v.  Knox, 
102  U.   S.  422,  26  L.   Ed.   216. 

Admission  or  exclusion  of  aliens. — See 
ante,  "Generally  as  to  International  Re- 
lations; Determination  of  Rightful  Sov- 
ereign or  Government,"  VI,  D,  3,  d,  C3), 
(c),  (cc).  See,  also,  the  title  ALIENS, 
vol.  1,  p.  250,  et  seq. 

62.  Same. — Murray  v.  Hoboken  Land, 
etc.,   Co.,  18   How.  272,  281,  15   L.   Ed.  372. 

63.  Where  duty  imposed  is  merely  min- 
isterial.— Hnff  V.  Jasper  County,  110  U.  S. 
53,  28  L.  Ed.  68;  Shoemaker  v.  United 
States.   147   U.    S.   282,   37   L.    Ed.   170. 

64.  Judicial  powers  of  the  states. — Sat- 
terlee  v.  ^Matthewson,  2  Pet.  380,  413,  7  L- 
Ed.  458;  Livingston  v.  Moore.  7  Pet.  469, 
546.  8  L.  Fd.  751;  Baltimore,  etc.,  R.  Co. 
V.  Nesbit,  10  How.  395.  400,  13  L.  Ed.  469; 
Reetz  V.  Michigan,  188  U.  S.  505,  507,  47 
L.  Ed.  563.  See.  also,  Calder  v.  Bull,  3 
Dall.  386,  395,  1  L.  Ed.  648;  Cooper  v. 
Telfair,  4  Dall.  14.  19,  1  L.  Ed.  721.  See, 
also,  ante,  "Powers  of  Body  Politic  with 
Respect  to  Distribution  of  Powers,"  VI, 
D.  3,  d,  fl). 

There  is  no  provision  in  the  federal  con- 
stitution which  forbids  a  state  from  grant- 
ing to  a  tribunal,  whether  called  a  court 
or  a  board  of  registration,  the  final  de- 
termination of  a  legal  question.  Reetz  v. 
Michigan,  188  U.  S.  505.  507,  47  L.  Ed.  563. 

"Many  executive  officers,  even  those 
who  are  spoken  of  as  purely  mmisterial 
officers,  act  judicially  in  the  determination 
of  facts  in  the  performance  of  their  official 
duties:  and  in  so  doing  they  do  not  exer- 
cise 'judicial  power,'  as  that  phrase  is 
commonly  used,  and  as  it  is  used  in  the 
organic  act,  in  conferrinsr  judicial  power 
upon  specified  courts.  The  powers  con- 
ferred on  the  hoard  of  medical  examiners 
are  nowise  different  in  character  in  this 
respect  from  those  exercised  by  the  ex- 
aminers of  candidates  to  teach  in  our  pub- 
lic schools,  or  by  tax  assessors  or  boards 
of  equalization  in  determining,  for  pur- 
poses of  taxation,  the  value  of  property. 
The  ascertainment  and  determination  of 
qualifications  to  practice  medicine  by  a 
board  of  competent  experts,  appointed  for 
that    purpose,    is    not    the    exercise    of    a 
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(4)  The  Departments  Independe^ii  and  Co-Ordinate ;  None  to  Coerce  or 
Control  Another — (a)  Generally. — Under  the  constitution,  each  of  the  three 
great  departments  of  the  government  is,  within  its  sphere,  co-ordinate  with  and 
independent  of  the  others.  Neither  may  coerce  nor  control  the  others  within  the 
sphere  of  action  assigned  to  them  by  the  constitution;  but  all,  rightfully  done  by 
either,  is  binding  upon  the  others.^^ 

Unlimited  Power  Not  Found  in  Any  Department. — There  is  no  such 
thing,  however,  in  the  theory  of  our  governments,  state  and  national,  as  un- 
limited power  in  any  of  their  branches.  The  executive,  the  legislative,  and  the 
judicial  departments  are  all  of  limited  and  defined  powers.  There  are  limitations 
of  such  powers  which  arise  out  of  the  essential  nature  of  all  free  governments ; 
implied  reservations  of  individual  rights,  without  which  the  social  compact  could 
not  exist,  and  which  are  respected  by  all  governments  entitled  to  the  name.^^ 

(b)  Independence  of  the  Legislative  Branch — (aa)  Pozver  of  Judiciary  to  De- 
clare Statutes  Unconstitutional.— Thus  while  an  unconstitutional  act  of  the  legis- 
lature is  not  a  law,  but  is  absolutely  void  and  binding  upon  no  one,*^"  and  while 


power  which  appropriately  belongs  to  the 
judicial  department  of  the  government." 
Reetz  V.  Michigan,  188  U.  S.  505,  507,  47 
L.  Ed.  563. 

The  Pennsylvania  constitution  (article 
4,  §  1),  provides  that  "the  supreme  court 
and  the  several  courts  of  common  pleas, 
shall,  besides  the  powers  heretofore  usu- 
ally exercised  by  them  have  the  powers  of 
a  court  of  chancery,  so  far  as  relates  to 
the  perpetuating  of  testimony,  the  obtain- 
ing of  evidence  from  places  not  within  the 
state,  and  the  care  of  the  persons  and  es- 
states  of  those  who  are  non  compos  men- 
tis; and  the  legislature  shall  vest  in  the 
said  courts  such  other  powers  to  grant  re- 
lief in  equity  as  shall  be  necessary,  and 
may,  from  time  to  time,  enlarge  or  dimin- 
ish those  powers,  or  vest  them  in  such 
other  courts  as  may  judge  proper  for  the 
due  administration  of  justice."  Held,  that 
under  this  section  the  legislature  had  au- 
thority to  create  a  board  of  commissioners 
and  vest  it  with  the  specific  equitable 
power  of  selling  the  lands  owned  by  a 
former  state  officer  for  the  purpose  of 
foreclosing  a  lien  held  by  the  state  upon 
such  lands  for  the  satisfaction  of  a  claim 
in  favor  of  the  state  arising  out  of  the 
defalcation  of  such  officer,  and  for  the 
foreclosure  of  which  lien  no  previous  pro- 
vision or  remedy  existed.  Livingston  v. 
Moore,  7  Pet.  469,  549,  8  L.  Ed.  751. 

65.  Departments  independent  and  co-or- 
dinate.—Calder  V.  Bull,  3  Dall.  386,  1  L. 
Ed.  648;  Worcester  v.  Georgia.  6  Pet.  515, 
570,  8  L.  Ed.  483;  Dodge  v.  Woolsey,  18 
How.  331.  347,  15  L.  Ed.  401;  Mississippi 
V.  Johnson,  4  Wall.  475,  18  L.  Ed.  437; 
United  States  v.  Klein.  13  Wall.  128,  129, 
147,  20  L.  Ed.  519;  United  States  v.  Reese, 
92  U.  S.  214.  221,  23  L.  Ed.  563;  In  re  Ty- 
ler, 149  U.  S.  164,  182,  37  L.  Ed.  689;  In  re 
Swan.  150  U.  S.  637,  652,  37  L.  Ed.  1207; 
Burton  v.  United  States.  202  U.  S.  344. 
369,  50  L.  Ed.  1057;  Hodges  v.  United 
States,  203  U.  S.  1,  19.  51  L.  Ed.  65. 

"Three  co-ordinate  branches  of  the  gov- 
ernment  were    established;    the   executive. 


legislative  and  judicial.  These  branches 
are  essential  to  the  existence  of  any  free 
government,  and  they  should  possess  pow- 
ers, in  their  respective  spheres,  co-exten- 
sive with  each  other.  If  the  executive 
have  not  powers  which  will  enable  him  to 
execute  the  functions  of  his  office,  the 
system  is  essentially  defective;  as  those 
duties  must,  in  such  case,  be  discharged 
by  one  of  the  other  branches.  This  would 
destroy  that  balance  which  is  admitted  to 
be  essential  to  the  existence  of  free  gov- 
ernment, by  the  wisest  and  most  en- 
lightened statesmen  of  the  present  day. 
It  is  not  less  important  that  the  legisla- 
tive power  should  be  exercised  by  the  ap- 
propriate branch  of  the  government,  than 
that  the  executive  duties  should  devolve 
upon  the  proper  functionary.  And  if  the 
judicial  power  shall  fall  short  of  giving  ef- 
fect to  the  laws  of  the  Union,  the  exist- 
ence of  the  federal  government  is  at  an 
end."  (Opinion  of  McLean,  J.)  Worces- 
ter V.  Georgia,  6  Pet.  515,  570,  8  L.  Ed. 
483. 

"The  congress  is  the  legislative  depart- 
ment of  the  government;  the  president  is 
the  executive  department.  Neither  can 
be  restrained  in  its  action  by  the  judicial 
department;  though  the  acts  of  both,  when 
performed,  are.  in  proper  cases,  subject 
to  its  cognizance."  Mississippi  v.  John- 
son, 4  Wall.  475,  500.  18  L.  Ed.  437. 

66.  Unlimited  power  not  vested  in  any 
department. — Loan  Ass'n  v.  Topeka,  20 
Wall.   655,  22  L.   Ed.  455. 

67.  Unconstitutional  act  not  a  law. — Van- 
horne  v.  Dorrance,  2  Dall.  304,  308,  1  L. 
Ed.  391;  Marbury  v.  IMadison,  1  Cranch 
137,  2  L.  Ed.  60;  Cohens  v.  Virginia.  6 
Wheat.  264,  414.  5  L.  Ed.  257;  Craig  v. 
Missouri,  4  Pet.  410.  7  L.  Ed.  903;  Wor- 
cester V.  Georgia,  6  Pet.  515,  571,  8  L.  Ed. 
483;  Ex  parte  Siebold,  100  U.  S.  371,  376, 
25  L.  Ed.  717;  Ex  parte  Yarbrough.  110 
U.  S.  651,  654,  28  L.  Ed.  274;  Virginia 
Coupon  Cases,  114  U.  S.  269,  340,  29  L. 
Ed.  185;  Ex  parte  Royall,  117  U.  S.  241, 
248,    29     L.     Ed.     868;     Norton     v.     Selby 
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the  judicial  department  has  the  power,  and  it  is  its  duty,  when  such  an  act  comes 
before  it  for  construction,  to  declare  it  so,^^  yet  the  duty  is  one  of  great  delicacy 
and  only  to  be  performed  where  the  repugnancy  between  the  statute  and  the  con- 


County,  118  U.  S.  425,  442,  30  L.  Ed.  178; 
Huntington  v.  Worthen.  120  U.  S.  97,  101, 
30  L.  Ed.  588;  The  Chinese  Exclusion 
Case,  130  U.  S.  581,  605,  32  L.   Ed.  1068. 

68.  Power  and  duty  of  court  to  declare 
it  so.— Calder  v.  Bull,  3  Dall.  :iS6.  399.  1 
L.  Ed.  648;  Cooper  v.  Telfair,  4  Dall.  14, 
19,  1  L.  Ed.  721;  Marbury  v.  Madison,  1 
Cranch  137.  177,  2  L.  Ed.  60;  McCulloch 
V.  Maryland,  4  Wheat.  316,  423,  4  L.  Ed. 
579,  Cohens  v.  Virginia,  6  Wheat.  264,  404, 
5  L.  Ed.  257;  Green  v.  Biddle.  8  Wheat.  1, 
5  L.  Ed.  547;  Bank  v.  Dudley.  2  Pet.  492, 
7  L.  Ed.  496;  Worcester  v.  Georgia.  6  Pet. 
515.  571,  8  L.  Ed.  483;  Ableman  v.  Booth, 
21  How.  506,  520,  16  L.  Ed.  169;  Mayor  v. 
Cooper,  6  Wall.  247,  251,  18  L.  Ed.  851; 
Hepburn  v.  Griswold,  8  Wall.  603,  19  L. 
Ed.  513;  Broderick  v.  Magraw.  8  Wall. 
639,  19  L.  Ed.  531;  United  States  v.  Reese, 
92  U.  S.  214,  221,  23  L.  Ed.  563;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531.  536, 
23  L.  Ed.  623;  Gordon  v.  United  States, 
117  U.  S.,  appx.,  697.  705;  Chicago,  etc., 
Ry.  Co.  V.  Wellman,  143  U.  S.  339,  345,  36 
L.  Ed.  176;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  429,  554,  39  L.  Ed. 
759;  San  Diego  Land,  etc.,  Co.  v.  National 
City,  174  U.  S.  739,  754,  43  L.  Ed.  1154; 
Fairbank  v.  United  States,  181  U.  S.  283. 
285,  45  L.  Ed.  862;  Lottery  Case,  188  U. 
S.  321,  372,  47  L.  Ed.  492;  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S. 
197.  350.  48  L.   Ed.   679. 

"Since  the  opinion  in  Marbury  v.  Mad- 
ison, 1  Cranch  137,  177.  2  L.  Ed.  60,  was 
delivered,  it  has  not  been  doubted  that  it 
is  within  judicial  competency,  by  express 
provisions  of  the  constitution  or  by  neces- 
sary inference  and  implication,  to  deter- 
mine whether  a  given  law  of  the  United 
States  is  or  is  not  made  in  pursuance  of 
the  constitution,  and  to  hold  it  valid  or 
void  accordingly."  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  429,  554,  39 
L.  Ed.  759. 

The  judicial  department  of  every  gov- 
ernment is  the  rightful  expositor  of  its 
laws,  and  emphatically  of  its  constitution, 
or  supreme  law.  If  in  a  case  depending 
before  any  court,  whether  a  court  of  last 
resort  or  not,  a  legislative  act  shall  con- 
flict with  the  constitution,  it  is  admitted 
that  the  court  must  exercise  its  judgment 
on  both,  and  that  the  constitution  must 
control  the  act;  the  court  must  determine 
whether  a  repugnancy  does  or  does  not 
exist,  and  in  making  this  determination 
■must  construe  both  instruments;  that  its 
construction  of  the  one  is  authority,  while 
its  construction  of  the  other  is  to  be  dis- 
regarded, is  a  proposition  not  to  be  ad- 
mitted. Bank  v.  Dudley,  2  Pet.  492,  7  L. 
Ed.  496. 

Whether  a  prosecution  be  under  a  fed- 
eral or  state  law.  the  defendant  has  a  right 


to  question  the  constitutionality  of  the 
law.  Worcester  v.  Georgia,  6  Pet.  515. 
569,  8  L.  Ed.  483;  Ex  parte  Siebold,  100  U. 
S.  371,  376,  25  L.  Ed.  717;  Ex  parte  Royall, 
117  U.  S.  241,  248,  29  L.  Ed.  868. 

"Within  its  legitimate  sphere,  congress 
is  supreme,  and  beyond  the  control  of  the 
courts;  but  if  it  steps  outside  of  its  con- 
stitutional limitations,  and  attempts  that 
which  js  beyond  its  reach,  the  courts  are 
authorized  to,  and  when  called  upon  in  due 
course  of  legal  proceedings  must,  annul 
its  encroachments  upon  the  reserved 
power  of  the  states  and  the  people." 
United  States  v.  Reese,  92  U.  S.  214,  221, 
23  L.  Ed.  563. 

Whether  an  act  of  congress  is  within 
the  limits  of  its  delegated  power  or  not  is 
a  judicial  question,  to  be  decided  by  the 
courts,  the  constitution  having,  in  express 
terms,  declared  that  the  judicial  power 
shall  extend  to  all  cases  arising  under  the 
constitution.  Gordon  v.  United  States,  117 
U.    S..   appx.,    697.   705. 

"The  house  of  representatives  is  not  the 
final  judge  of  its  own  power  and  privileges 
in  cases  in  which  the  rights  and  liberties 
of  the  subject  are  concerned,  but  the  le- 
gality of  its  action  may  be  examined  and 
determined  by  this  court.  That  house  is 
not  the  legislature,  but  only  a  part  of  it, 
and  is  therefore  subject  in  its  action  to  the 
laws,  in  common  with  all  other  bodies, 
officers,  and  tribunals  within  the  common- 
wealth. Especially  is  it  competent  and 
proper  for  this  court  to  consider  whether 
its  proceedings  are  in  conformity  with  the 
constitution  and  laws,  because,  living  un- 
der a  written  constitution,  no  branch  or 
department  of  the  government  is  supreme; 
and  it  is  the  province  and  duty  of  the  ju- 
dicial department  to  determine  in  cases 
regularly  brought  before  them,  whether 
the  powers  of  any  branch  of  the  govern- 
ment, and  even  those  of  the  legislature  in 
the  enactment  of  laws,  have  been  exer- 
cised in  conformity  to  the  constitution; 
and  if  they  have  not.  to  treat  their  acts  as 
null  and  void."  Opinion  of  Hoar,  J.,  in 
Burnham  v.  Morrissey,  14  Gray  226,  ap- 
proved in  Kilbourn  v.  Thompson,  103  U. 
S.  168.  199.  26  L.  Ed.  377. 

"The  idea  that  any  legislature,  state  or 
federal,  can  conclusively  determine  for  the 
people  and  for  the  courts  that  what  it  en- 
acts in  the  form  of  law,  or  what  it  author- 
izes its  agents  to  do,  is  consistent  with  the 
fundamental  law,  is  in  opposition  to  the 
theory  of  our  institutions."  Smyth  v. 
Ames.  169  U.  S.  466,  527.  43  L.  Ed.  819. 

"  'Should  congress,'  said  the  same  great 
magistrate  (Chief  Justice  Marshall),  in 
McCulloch  V.  Maryland,  4  Wheat.  316, 
423.  4  L.  Ed.  579,  'under  the  pretext  of  ex- 
ecutiner  its  powers,  pass  laws  for  the  ac- 
complishment of  objects  not  entrusted  to 
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stitution  is  clear  and  the  conflict  irreconcilable ;  the  burden  is  upon  those  affirm- 
ing the  invalidity  of  the  statute,  and  every  doubt  is  to  be  resolved  in  favor  of  its 
constitutionalitv.*^^ 


the  government,  it  would  become  the 
painful  duty  of  this  tribunal,  should  a  case 
requiring  such  a  decision  come  before  it, 
to  say  that  such  an  act  was  not  the  law 
of  the  land.'  And  so  Chief  Justice  Taney, 
referring  to  the  extent  and  limits  of  the 
powers  of  congress:  'As  the  constitution 
itself  does  not  draw  the  line,  the  question 
is  necessarily  one  for  judicial  decision  and 
depending  altogether  upon  the  words  of 
the  constitution.' "  Lottery  Case,  188  U. 
S.  321.  372,  47  L-  Ed.  492. 

The  supreme  court  of  a  state,  when  re- 
quired to  give  effect  to  a  statute  of  the 
state,  will  examine  its  constitution,  which 
they  are  sworn  to  maintain,  to  see  if  the 
legislative  act  be  repugnant  to  it;  and  if 
repugnancy  exist  the  statute  must  yield  to 
the  paramount  law.  The  same  principle 
governs  the  supreme  tribunal  of  the 
Union.  (Opinion  of  McLean,  J.)  Wor- 
cester V.  Georgia,  6  Pet.  .515,  571,  8  L.  Ed. 
483. 

Even  the  judge  of  a  county  court,  in 
fidelity  to  the  constitution  as  the  supreme 
law  of  the  land,  is  bound  to  refuse  to  give 
effect  to  any  statute  that  is  repugnant  to 
that  law;  therefore  such  a  court  has 
power  to  declare  a  statute  tmconstitu- 
tional.  Lent  v.  Tillson.  140  U.  S.  316,  330, 
35  L.  Ed.  419. 

Some  doubt  was  at  first  entertained  as 
to  the  constitutional  authority  of  the  fed- 
eral supreme  court  to  declare  an  act  of 
congress  unconstitutional  (see  Cooper  v. 
Telfair,  4  Dall.  14.  19,  1  L.  Ed.  721).  but 
as  said  by  Mr.  Justice  Washington,  in 
Green  v.  Biddle,  8  Wheat.  1.  91.  92,'  5  L. 
Ed.  547,  the  doctrine  is  now  too  firmly  es- 
tablished to  be  shaken. 

"The  power  to  declare  a  law  unconsti- 
tutional is  always  exercised  with  reluct- 
ance; but  the  duty  to  do  so,  in  a  proper 
case,  cannot  be  declined,  and  must  be  dis- 
charged in  accordance  with  the  deliberate 
judgment  of  the  tribunal  in  which  the  va- 
lidity of  the  ennctmcnt  is  directly  drawn 
in  question."  Pollock  v.  Farmers'  Loan 
&  Trust  Co.,  157  U.  S.  429,  554,  39  L.  Ed. 
759. 

69.  Statute  to  be  invalidated  only  in 
clear  cases.— Calder  v.  Bull.  3  Dall.  386, 
399,  1  L.  Ed.  648;  Cooper  v.  Telfair.  4  Dall. 
14,  18,  1  L.  Ed.  721;  Fletcher  v.  Peck,  6 
Cranch  87,  128,  3  L.  Ed.  162;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  625, 
4  L.  Ed.  629;  Ogden  v.  Saunders.  12 
Wheat.  213,  270.  294.  6  L.  Ed.  606;  Brown 
V.  Maryland,  12  Wheat.  419,  436,  6  L.  Ed. 
678;  Parsons  v.  Bedford,  3  Pet.  433.  ">  L. 
Ed.   732;  Briscoe  v.  Commonwealth   Bank, 

8  Pet.  118,  8  L.  Ed.  887;  New  York  V. 
Miln,  9  Pet.  85,  9  L.  Ed.  60;  Charles  River 
Bridge  v.  Warren  Bridge.  11  Pet.  420.  553, 

9  L.  Ed.  773;  United  States  v.  Coombs,  12 
Pet.  72,  9  L.  Ed.  1004;  Brewer  v.  Blougher, 


14  Pet.  178,  10  L.  Ed.  408;  License  Cases, 
5  How.  504,  619,  12  L.  Ed.  256;  Butler  v. 
Pennsylvania,  10  How  402,  13  L.  Ed.  472; 
Mayor  v.  Cooper,  6  Wail.  247,  251,  18  L. 
Ed.  851;  Hepburn  v.  Griswold,  8  Wall.  603, 
609,  19  L.  Ed.  513;  Broderick  v.  Magraw, 
8  Wall.  639,  19  L-  Ed.  531,  Miller  v.  United 
States,  11  Wall.  268,  309,  20  L.  Ed.  135; 
Legal  Tender  Cases,  12  Wall.  457.  531,  20 
L.  Ed.  287;  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666,  673,  22  L.  Ed.  227; 
Munn  V.  Illinois,  94  U.  S.  113,  123,  24  L. 
Ed.  77;  Sinking-Fund  Cases,  99  U.  S.  700, 
718,  25  L.  Ed.  496;  Livingston  County  v. 
Darlington.  101  U.  S.  407.  410,  25  L.  Ed. 
1015;  United  States  v.  Harris,  106  U.  S. 
629,  635,  27  L.  Ed.  290;  Montclair  v.  Rams- 
dell,  107  U.  S.  147,  155,  27  L.  Ed.  431;  An- 
toni  V.  Greenhow,  107  U.  S.  769,  775,  27  L. 
Ed.  468;  Grenada  County  Supervisors  v. 
Brogden,  112  U.  S.  261,  268,  28  L.  Ed.  704; 
Presser  v.  Illinois,  116  U.  S.  252,  269,  29  L. 
Ed.  615;  Powell  v.  Pennsylvania,  127  U. 
S.  678,  686,  32  L.  Ed.  253;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  475,  478.  38  L.  Ed.  1047;  Plumley  v. 
Massachusetts.  155  U.  S.  461,  479.  39  L. 
Ed.  223;  Hooper  v.  California,  155  U.  S. 
648,  657,  39  L.  Ed.  297;  Pollock  v.  Farm- 
ers' Loan  &  Trust  Co.,  157  U.  S.  429,  554, 

39  L.  Ed.  759;  Pollock  v.  Farmers'  Loan  & 
Trust  Co..  158  U.  S.  601,  617,  39  L.  Ed. 
1108;   Sweet  v.  Rechel,  159  U.   S.  380,  392, 

40  L.  Ed.  188;  United  States  v.  Gettysburg 
Electric  R.  Co.,  160  U.  S.  668,  680,  40  L. 
Ed.  576;  Brown  v.  Walker,  161  U.  S.  591, 
596,  40  L.  Ed.  819;  Nichol  v.  Ames,  173  U. 
S.  509,  43  L.  Ed.  786;  Henderson  Bridge 
Co.  V.  Henderson.  173  U.  S.  592.  615.  43  L. 
Ed.  823;  San  Diego  Land,  etc.,  Co.  v. 
National  City.  174  U.  S.  739,  754,  43  L.  Ed. 
1154;  Houston,  etc.,  R.  Co.  v.  Texas,  177 
U.  S.  66,  90,  44  L.  Ed.  673;  Chesapeake, 
etc.,  R.  Co.  V.  Kentucky,  179  U.  S.  388,  394,45 
L.  Ed.  244;  Fairbank  v.  United  States,  181 
U.  S.  283,  285,  45  L.  Ed.  862;  Booth  v.  Il- 
linois, 184  U.  S.  425,  431,  46  L.  Ed.  623; 
Reid  V.  Colorado.  187  U.  S.  137,  153,  47  L. 
Ed.  108;  The  Japnuese  Immigrant  Case, 
189  U.  S.  86,  101.  47  L.  Ed.  721;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  350,  48  L.  Ed.  679;  Martin  v.  District 
of  Columbia,  205  U.  S.  135,  139,  51  L.  Ed. 
743. 

"The  constitutionality  of  an  act  of  con- 
gress is  a  matter  always  requiring  the 
most  careful  consideration.  The  pre- 
sumptions are  in  favor  of  constitutionality, 
and  before  a  court  is  justified  in  holding 
that  the  legislative  power  has  been  ex- 
ercised bevond  the  limits  granted,  or  in 
conflict  with  restrictions  imposed  by  the 
fundamental  law,  the  excess  or  conflict 
sh^i'^d  be  clear.  And  yet,  when  clear,  if 
written  constitutions  are  to  be  regarded 
as  of  value,  the  duty  of  the  court  is  plain 
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Court   Will   Not   Volunteer   an   Opinion  as  to   Constitutionality. The 

court  will  avoid  volunteering  an  opinion  on  any  question  involving  the  construe- 


to  uphold  the  constitution,  ahhough  in 
so  doing  the  legislative  enactment  falls." 
Fairbank  v.  United  States,  181  U.  S.  283, 
285,   45   L.    Ed.   862. 

"The  principle  is  universal  that  legisla- 
tion, whether  by  congress  or  by  a  state, 
must  be  taken  to  be  valid,  unless  the  con- 
trary is  made  clearly  to  appear."  Reid  v. 
Colorado.  187  U.  S.  137,  153,  47  L.  Ed.  108. 

It  is  incumbent  upon  those  who  deny  the 
constitutionality  of  an  act  of  congress  to 
show  clearly  that  it  is  in  violation  of  the 
provisions  of  the  constitution.  It  is  not 
sufficient  for  them  that  they  succeed  in 
raising  a  doubt.  Legal  Tender  Cases,  12 
Wall.    457,    531,    20    L.    Ed.    287. 

Every  reasonable  presumption  must  be 
indulged  in  favor  of  the  validity  of  such 
enactment.  It  must  be  regarded  as  valid, 
unless  it  can  be  clearly  shown  to  be  in 
conflict  with  the  constitution.  Sweet  v. 
Rechel,   159  U.   S.   380,  392,  40   L.   Ed.   188. 

"Every  intendment  is  in  favor  of  its 
constitutionality.  Such  act  is  presumed 
to  be  valid  unless  its  invalidity  is  plain 
and  apparent;  no  presumption  of  invalid- 
ity can  be  indulged  in;  it  must  be  shown 
clearly  and  unmistakably.  This  rule  has 
been  stated  and  followed  by  this  court 
from  the  foundation  of  the  government." 
United  States  v.  Gettysburg  Electric  R. 
Co..  160  U.   S.  668,  680.  40  L.   Ed.   576. 

"In  the  case  of  all  acts  of  congress, 
such  interpretation  ought  to  be  adopted 
as.  without  doing  violence  to  the  import 
of  the  words  used,  will  bring  them  into 
■harmony  with  the  constitution.  An  act 
of  congress  must  be  taken  to  be  consti- 
tutional unless  the  contrary  plainly  and 
palpablv  appears."  The  Japanese  Immi- 
grant Case,  189  U.  S.  86,  101,  47  L.  Ed. 
721. 

Where  a  statute  has  stood  for  a  long 
time  unchallenged  it  should  not  be  de- 
clared unconstitutional  if.  by  a  reasonable 
construction  of  its  meaning,  it  can  be 
avoided.  Martin  v.  District  of  Columbia, 
205  U.  S.  135.  139,  51   L.  Ed.  743. 

"Instead  of  seeking  for  excuses  for 
holding  acts  of  the  legislative  power  to 
be  void  by  reason  of  their  conflict  with 
the  constitution,  or  with  certain  supposed 
fundamental  principles  of  r\y\\  liberty,  the 
effort  should  be  to  reconcile  them  if  pos- 
sible, and  not  to  hold  the  law  invalid,  un- 
less, as  was  observed  by  Mr.  Chief  Jus- 
tice ^Marshall,  in  Fletcher  v.  Peck,  6 
Cranch  87.  128.  3  E.  Ed.  162,  'the  opposi- 
tion between  the  constitution  and  the  law 
be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incomnatibility 
with  each  other.'  "  Brown  v.  Walker.  161 
U.  S.   ^m.  596.  40  L.  Ed.  819. 

Particular  clause  violated  must  be  spec- 
ified.— The  particular  clause  of  the  con- 
stitution must  be  specified  and  the  act 
admit    of    no    reasonable    construction    in 


harmony  with  its  meaning.  Township  of 
Pine  Grove  v.  Talcott,  19  Wall.  666,  673, 
22    L.    Ed.    227. 

Where  statute  w^ill  bear  two  construc- 
tions.-—If  the  statute  will  bear  two  con- 
structions, one  of  which  would  be  within 
the  constitutional  power  of  congress,  or 
the  legislature,  to  enforce,  and  the  other 
a  transgression  of  the  power,  that  must 
be  adopted  which  is  consistent  with  the 
constitution.  It  is  always  a  presumption 
that  the  legislature  acts  within  the  scope 
of  its  authority.  Miller  v.  United  States, 
11  Wall.  268.  309,  20  L.  Ed.  135;  United 
States  V.  Coombs,  12  Pet.  72,  9  L.  Ed.  1004; 
Grenada  County  Supervisors  v.  Brogden, 
112   U.   S.  261,  268,  28   L.   Ed.   704. 

Thus  it  is  said,  that  even  if  it  were  well 
settled  that  a  separate  coach  law  was  un- 
constitutional as  applied  to  interstate  com- 
merce, a  law  applying  on  its  face  to  all 
pa-sengers  should  be  limited  by  construc- 
tion so  as  to  make  it  apply  to  such  as 
the  legislature  were  competent  to  deal 
with — that  is,  to  intrastate  passengers. 
Chesapeake,  etc.,  R.  Co.  v.  Kentucky,  179 
U.    S.    388,   394,    45    L.    Ed.    244. 

Where  statute  may  or  may  not  be  vnthin 
legislative  authority  according  to  circum- 
stances.— It  is  a  well-settled  rule  of  consti- 
tutional exposition,  that  if  a  statute  may 
or  may  not  be,  according  to  circum- 
stances, within  the  limits  of  legislative 
authority,  the  existence  of  the  circum- 
stances necessary  to  support  it  must  be 
presumed.  Fletcher  v.  Peck,  6  Cranch  87, 
3  L.  Ed.  162;  Munn  v.  Illinois.  94  U.  S. 
113,  24  L.  Ed.  77;  Sinking-Fund  Cases. 
99  U.  S.  700,  718,  25  L.  Ed.  496;  Antoni 
V.  Greenhow,  107  U.  S.  769.  775,  27  L. 
Ed.  468;  Sweet  v.  Rechel,  159  U.  S.  380, 
392.  40  L.   Ed.   188. 

State  enactments. — When  it  is  alleged 
that  a  state  enactment  invades  or  destroys 
rights  secured  by  the  constitution  of  the 
United  States,  a  judicial  question  arises, 
and  the  courts,  federal  and  state,  must 
meet  the  issue,  taking  care  always  not  to 
entrench  upon  the  authority  belonging  to 
a  different  department,  nor  to  disregard 
a  statute  unless  it  be  unmistakably  re- 
pugnant to  the  fundamental  law.  San 
Diego  Land,  etc.,  Co.  v.  National  City, 
174  U.  S.  739,  754,  43  L.  Ed.  1154. 

"A  deliberate  intention  on  the  part  of  a 
legislative  body  to  violate  the  organic 
law  of  the  state  under  which  it  exists  and 
to  which  the  members  have  sworn  obe- 
dience, is  not  to  be  lightly  indulged.  The 
existence  of  such  intention  should  be 
proved  beyond  doubt  or  cavil  from  the 
very  acts  themselves  which  are  under  dis- 
cussion, and  if  it  be  reasonably  possible 
to  so  construe  them  as  to  render  them 
valid,  a  proper  respect  for  the  legislative 
department  calls  for  such  construction 
rather    than    one    which    invalidates    them, 
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tion  of  the  constitution,  where  the  case  itself  does  not  bring  the  question  directly 
before  them,  and  make  it  their  duty  to  decide  upon  it."^** 

Must  Be  an  Actual  Adversary  Proceeding. — The  theory  that  parties  have 
an  appeal  from  the  legislature  to  the  courts,  and  that  the  latter  are  given  an  im- 
mediate and  general  supervision  of  the  constitutionality  of  the  acts  of  the 
former,  is  not  true."^  Whenever,  in  pursuance  of  an  honest  and  actual  antag- 
onistic assertion  of  rights  by  one  individual  against  another,  there  is  presented  a 
question   involving  the  validity   of  any  act  of  any  legislature,  state  or   federal^ 


because  they  were  enacted  with  a  direct 
purpose  to  violate  the  state  constitution." 
Houston,  etc..  R.  Co.  v.  Texas,  177  U.  S. 
66,  90,   44  L.   Ed.  673. 

To  pronounce  a  law  of  one  of  the  sov- 
ereign states  of  this  Union  to  be  a  vio- 
lation of  the  constitution  is  a  solemn  func- 
tion, demanding  the  gravest  and  most  de- 
liberate consideration;  and  a  law  of  one 
of  the  states  should  never  be  so  denomi- 
nated by  the  federal  supreme  court,  if  it 
can  upon  any  other  principle  be  correctly 
explained.  Butler  v.  Pennsylvania,  10 
How.  402,  13  L.  Ed.  472;  Plumley  v. 
Massachusetts.  155  U.  S.  461,  479,  39  L. 
Ed.  223. 

If  it  be  doubtful  whether  the  power 
is  granted,  prohibited  or  reserved,  then, 
by  the  settled  rules  and  course  of  this 
c©urt,  its  decision  must  be  in  favor  of  the 
validity  of  the  state  law.  Fletcher  v.  Peck, 
6  Cranch  87,  128,  3  L.  Ed.  162;  Brown  v. 
Maryland,  12  Wheat.  419,  436,  6  L.  Ed. 
678;  New  York  v.  Miln  (opinion  of  Bald- 
win, J.),  11  Pet.  102,  153,  9  L.  Ed.  648. 
"If  a  plain  collision  arises,  the  subordi- 
nate law  must  yield  to  that  which  is  para- 
mount; but  this  collision  must  not  be 
sought  by  the  exercise  of  ingenuity  or  re- 
finement of  reasoning;  it  ought  to  be 
avoided,  whenever  reason  or  authority 
will  authorize  such  a  construction  of  a 
law,  'ut  magis  valeat  quam  pereat.'  " 
(Opinion  of  Baldwin,  J.)  New  York  v. 
Miln.  11  Pet.  102,  153o,  9  L.  Ed.  648. 

It  is  not  enough  to  fancy  some  remote 
or  indirect  repugnance  to  acts  of  congress 
— a  "potential  inconvenience" — in  order  to 
annul  the  laws  of  sovereign  states,  and 
overturn  the  deliberate  decisions  of  state 
tribunals.  There  must  be  an  actual  col- 
lision, a  direct  inconsistency,  and  that 
depreciated  case  of  "clashing  sovereign- 
ties," in  order  to  demand  the  judicial  in- 
terference of  the  supreme  court  to  rec- 
oncile them.  (Opinion  of  Woodbury,  J.) 
License  Cases,  5  How.  504,  619,  12  L.  Ed. 
256.  Accord,  Antoni  v.  Greenhow,  107  U. 
S.   769,    775.    27    L.    Ed.   468. 

"If  a  state  of  facts  could  exist  that 
would  justify  the  change  in  a  remedy 
which  has  been  made,  we  must  presume 
it  did  exist,  and  that  the  law  was  passed 
on  that  account."  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  Ed.  77;  Antoni  v.  Greenhow, 
107  U.  S.  769,  775,  27  L.   Ed.   468. 

The  presumption  is  in  favor  of  every 
legislative  act,  and  the  whole  burden  of 
proof  lies  on  the  one  who  denies  its  con- 


stitutionality. Fletcher  v.  Peck,  6  Cranch 
87,  128,  3  L.  Ed.  162;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  625,  4 
L.  Ed.  629;  Brown  v.  Maryland,  12 
Wheat.  419,  436,  6  L.  Ed.  678;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,   583m,  9    L.   Ed.    773. 

In  considering  the  constitutionality  of 
a  state  statute,  the  supreme  covirt  cannot 
wholly  neglect  the  long-settled  law  and 
common  understanding  of  a  particular 
state  in  considering  the  plaintiff's  rights. 
It  is  bound  to  be  very  cautious  in  corying 
to  the  conclusion  that  the  fourteenth 
amendment  has  upset  what  thus  has  been 
established  and  accepted  for  a  long  time. 
Even  the  incidents  of  ownership  may  be 
cut  down  by  the  peculiar  laws  and  us-' 
ages  of  a  state.  Eldridge  v.  Trezevant, 
160  U.  S.  452,  466,  40  L.  Ed.  490;  Otis  Co. 
V.  Ludlow  Mfg.  Co.,  201  U.  S.  140,  154,  50 
L.  Ed.  696. 

70.  Court  will  not  volunteer  an  opinion 
as  to  constitutionality. — Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet. 
420,  553,  9  L.  Ed.  773;  Chicago, 
etc..  R.  Co.  V.  Wellman.  143  U. 
S.  339.  445,  36  L.  Ed.  176;  Baker  v. 
Grice,    169    U.    S.    284,   292,    42    L.    Ed.    748. 

In  cases  where  constitutional  questions 
were  involved,  unless  four  judges  of  the 
court  concurred,  in  opinion,  thus  making 
the  decision  that  of  a  majority  of  the  whole 
court,  (the  court  then  being  composed  of 
seven  members)  it  was  not  the  practice 
of  the  court,  to  deliver  any  judgment,  ex- 
cept in  cases  of  absolute  necessity.  Four 
judges  not  having  concurred  in  opinion 
as  to  the  constitutional  questions  argued 
in  certain  cases,  the  court  directed  that 
the  cases  should  be  reargued  at  the  next 
term.  Briscoe  v.  Commonwealth  Bank,  8 
Pet.   118.   8  L.   Ed.   887. 

Should  be  heard  by  a  full  court. — Again, 
the  court  has  refused  to  take  up  cases  in- 
volving constitutional  questions,  when  the 
court  was  not  full.  New  York  v.  Miln,  9 
Pet.  85,  9  L.  Ed.  60. 

"It  is  almost  the  undeviating  rule  of  the 
courts,  both  state  and  federal,  not  to  de- 
cide constitutional  questions  until  the  ne- 
cessity for  such  decision  arises  in  the  rec- 
ord before  the  court."  Baker  v.  Grice, 
169  U.  S.  284,  292,  42  L.   Ed.  748. 

71.  Courts  not  possessed  of  general 
power  of  revision. — Chicago,  etc.,  R.  Co. 
V.  Wellman.  143  U.  S.  339.  344,  36  L.  Ed. 
176. 
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and  the  decision  necessarily  rests  on  the  competency  of  the  legislature  to  so  enact, 
the  court  must,  in  the  exercise  of  its  solemn  duties,  determine  whether  the  act  be 
constitutional  or  notJ^  But  such  an  exercise  of  power  is  the  ultimate  and 
supreme  function  of  courts.  It  is  legitimate  only  in  the  last  resort,  and  as  a 
necessity  in  the  determination  of  real,  earnest  and  vital  controversy  between 
individuals.  It  never  was  the  thought  that,  by  means  of  a  friendly  suit,  a  party 
beaten  in  the  legislature  could  transfer  to  the  courts  an  inquiry  as  to  the  constitu- 
tionality of  the  legislative  act."^ 

Cannot  Avoid  Decision  in  Proper  Case. — But  where  the  case  demands  a 
decision  upon  the  constitutionality  of  a  statute,  the  court  cannot  pass  it  by,  but 
is  bound  to  decide  either  that  it  is  or  is  not  a  constitutional  measure.'^ ^ 

Statute  Void  in  Part  and  Valid  in  Part. — See  the  title  Statute^s. 

(bb)  Judicial  Control  of  Legislatizr  Discretion — (aaa)  Generally. — The  ju- 
dicial cannot  prescribe  to  the  legislative  department  of  the  government  limita- 
tions upon  the  exercise  of  its  acknowledged  powers.  That  power  has  been  or 
may  be  abused,  or  that  it  has  not  been  wisely  exercised,  or  that  the  measures 
adopted  are  untimely  and  inexpedient  and  not  the  wisest,  best,  or  most  appro- 
priate means  to  a  desired  end,  is  no  ground  for  declaring  them  void,  so  long 
as  the  legislature  had  the  power  to  do  what  it  actually  did.  Within  the  limits 
of  its  powers,  its  discretion  is  absolute  and  subject  to  no  review  by  the  courts. 
Courts  do  not  sit  in  judgment  on  the  wisdom  of  legislative  or  constitutional 
enactments.  This  is  a  general  principle ;  but  it  is  especially  true  of  federal 
courts  when  they  are  asked  to  interpose  in  a  controversy  between  a  state  and  its 
citizens.  Likewise,  the  wisdom  and  the  discretion  of  congress,  their  identity  with 
the  people,  and  the  influence  which  their  constituents  possess  at  elections,  are, 
in  this,  as  in  many  other  instances,  as  that,  for  example,  of  declaring  war,  the 
sole  restraints  on  which  they  have  relied,  to  secure  them  from  the  abuse  of  the 
powers  which  have  been  granted  to  that  body.  They  are  the  restraints  on  which 
the  people  must  often  rdy  solely  in  all  representative  governments.'^^ 

72.  Court  must  decide  where  constitu-  is  equally  true,  that  it  must  take  juris- 
tionality  actually  involved. — Chicago,  etc.,  diction,  if  it  should.  The  judiciary  can- 
R.  Co.  V.  Wellman,  143  U.  S.  339,  345,  36  not.  as  the  legislature  may,  avoid  a  meas- 
L.  Ed.  176.  ure    because    it    approaches    the    confines 

73.  But  controversy  must  be  actual. — ■  of  the  constitution.  We  cannot  pass  it 
Chicago,  etc.,  R.  Co.  v.  Wellman,  143  U.  by  because  it  is  doubtful.  With  what- 
S.  339,  345.  36  L.  Ed.  176.  ever   doubts,    with    whatever   difficulties,    a 

Courts  may  be  easily  misled  into  doing  case    may  be  attended,  we  must  decide  it,    if 

grievous  wrong  to  the  public,  and  should  it  be  brought  before  us.    We  have  no    more 

be    careful   not   to   declare    legislative   acts  right   to    decline    the    exercise   of   jurisdic- 

unconstitutional   upon   agreed   and   general  tion    which    is    given,    than    to   usurp    that 

statements,    and    without    the    fullest    dis-  which  is  not  given.     The  one  or  the  other 

closure  of  all  material  facts.    Chicago,  etc.,  would     be     treason     to    the     constitution. 

R.   Co.  V.  Wellman,   143  U.   S.  339,  346,  36  Questions    may    occur,    which    we    would 

L.   Ed.   176.  gladly  avoid;   but   we   cannot   avoid   them. 

74.  Cannot  avoid  decision  in  proper  All  we  can  do  is  to  exercise  our  best 
case. — McCulloch  v.  Maryland,  4  Wheat.  judgment,  and  conscientiously  to  perform 
316,  423.  4  L.  Ed.  579;  Cohens  v.  Vir-  our  duty."  Marshall,  C.  J.,  delivering  the 
ginia,  6  Wheat.  264.  404,  5  L.  Ed.  257;  opinion  in  Cohens  v.  Virginia,  6  Wheat, 
Bank  v.  Dudley,  2  Pet.  492,  7  L.   Ed.  496;  264,  404,  5  L.  Ed.  257. 

Worcester  v.   Georgia,   6   Pet.    515,   572,    8  As  to  the  duty  of  the  courts,  state  and 

L.  Ed.  483;     Board  of  Liquidation  v.  Mc-  federal,   to    sustain   the   supremacy  of   the 

Comb,   92   U.    S.   531.    536,   23    L.    Ed.   623;  federal    constitution,    see    ante,    "Duty    of 

Sinking-Fund   Cases,  99  U.   S.   700.  718,  25  Courts    to   Uphold    and    Maintain   the    Su- 

L.   Ed.   496;     Robb  v.  Connolly,   111  U.  S.  premacy     of     the      Federal      Constitution, 

624,  637,  28  L.  Ed.  542;     Ex  parte  Royall,  Treaties  and  Laws,"  IV.  B,  2,  e. 

117  U.  S.  241,  248,  29  L.  Ed.  868;     Powell  75.  Judicial  control  of  legislative  discre- 

V.    Pennsvlvania,    127   U.    S.    678,    686,    688,  tion.— Houston  v.   Moore.   5   Wheat.   1,   45, 

32    L.    Ed.   253;      Chicago,   etc.,    R.    Co.    v.  5  L.   Ed.  19;   Ex  parte  Kearney.  7  Wheat. 

Wellman,    143    U.    S.    339,    345,    36   L.    Ed.  38,   45,   5'  L.    Ed.    391;    Gibbons   v.    Ogden, 

176.  9  Wheat.  1,  6  L.  Ed.  23;  Providence  Bank 

"It  is  most  true,  that  this  court  will  not  if,   Billings,   4   Pet.   514.   563,   7  L.   Ed.   939; 

take   jurisdiction   if   it   should   not;   but   it  Briscoe  v.   Bank,   11    Pet.   257,   328a,   9   L. 
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(bbb)    Legislative  Discretion  as  to  Occasion  or  Necessity,  Choice  of  Means, 
etc. — The   government,    possessing   the   powers   which    are    to   be   exercised    for 


Ed.  709;  Scott  v.  Sandford,  19  How.  393, 
405,  15  L.  Ed.  691;  Witherspoon  v.  Dun- 
can, 4  Wall.  210,  217,  18  L.  Ed.  339;  Lane 
County  V.  Oregon.  7  Wall.  71,  19  L.  Ed. 
101;  Veazie  Bank  v.  Fenno,  8  Wall.  533, 
548,  19  L.  Ed.  482;  St.  Louis  v.  Ferry 
Co.,  11  Wall.  423,  20  L.  Ed.  192;  Legal 
Tender  Cases,  12  Wall.  457,  551,  562,  20 
L.  Ed.  287;  State  Tax  on  Foreign-Held 
Bonds.  15  Wall.  300.  21  L.  Ed.  179;  Town- 
ship of  Pine  Grove  v.  Talcott.  19  Wall. 
666,  677,  22  L.  Ed.  227;  Railroad  Co.  v. 
Maryland,  21  Wall.  456,  457,  471,  22  L.  Ed. 
678;  United  States  v.  Reese.  92  U.  S. 
214,  221.  23  L.  Ed.  563;  Chicago,  etc..  R. 
Co.  V.  Iowa,  94  U.  S.  155,  164,  24  L.  Ed. 
94;  Munn  v.  Illinois,  94  U.  S.  113,  132, 
134,  24  L.  Ed.  77;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97.  104,  24  L.  Ed.  616; 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  498, 
25  L.  Ed.  558;  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  482,  26  L.  Ed.  1143; 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  520.  29  L.  Ed.  463;  Spencer  v.  Mer- 
chant, 125  U.  S.  345.  355,  31  L.  Ed.  763; 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
686,  32  L.  Ed.  253;  Ex  parte  Terry,  128 
tr.  S.  289,  309,  32  L.  Ed.  405;  Charlotte, 
etc..  R.  V.  Gibbes,  142  U.  S.  386,  35  L.  Ed. 
1051;  United  States  v.  Des  Moines  Nav., 
etc.,  Co.,  142  U.  S.  510,  544,  35  L.  Ed. 
1099;  In  re  Rapier.  143  U.  S.  110,  135,  36 
L.  Ed.  93;  Chicago,  etc.,  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  344,  36  L.  Ed.  176; 
People  V.  Squire,  145  U.  S.  175,  36  L.  Ed. 
666;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  731,  37  L.  Ed.  905;  Angle  v. 
Chicago,  etc.,  R.  Co..  151  U.  S.  1,  98,  38 
L.  Ed.  55;  New  York,  etc.,  R.  Co.  v. 
Bristol,  151  U.  S.  556,  57,  38  L.  Ed.  269; 
Bryan  v.  Board  of  Education,  151  U.  S. 
639,  653,  38  L.  Ed.  297;  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  641, 
38  L.  Ed.  846;  Connecticut  v.  Woodruflf, 
3  53  U.  S.  689,  38  L.  Ed.  869;  Postal  Tel. 
Cable  Co.  v.  Charleston,  153  U.  S.  692, 
699.  38  L.  Ed.  871;  United  States  v.  Un- 
ion Pac.  R.  Co..  160  U.  S.  1,  35,  38,  40  L. 
Ed.  319;  Hennington  v.  Georgia,  163  U. 
S.  299,  304,  41  L.  Ed.  166;  Fallbrook  Irri- 
gation Dist.  z'.  Bradley,  164  U.  S.  112,  155, 
41  L.  Ed.  369;  Castillo  V.  McConnico.  168 
U.  S.  674,  682,  42  L.Ed.  622;  Chicago,  etc., 
R.  Co.  V.  Nebraska.  170  U.  S.  57,  77.  42 
L  Ed.  948;  Atchison,  etc.,  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  102,  43  L.  Ed.  909; 
Chicago,  etc.,  R.  Co.  v.  Thompkins,  176 
U.  S.  167,  173.  44  L.  Ed.  417;  Knowlton 
V.  Moore.  178  U.  S.  41,  44  L.  Ed.  969; 
Yazoo,  etc.,  R.  Co.  v.  Adams,  180  U.  S.  1, 
25,  45  L.  Ed.  395;  Treat  v.  White,  181  U. 
S.  264,  45  L.  Ed.  853;  Cotting  v.  Kansas 
City  Stock  Yards  Co.,  183  U.  S.  79,  110, 
46  L.  Ed.  92;  Orr  v.  Gilman,  183  U.  S. 
278,  283,  46  L.  Ed.  196;  Louisville,  etc.. 
R.  Co.  V.  Kentucky,  183  U.  S.  503,  512,  46 
L.   Ed.  298;     Patton  v.   Brady,   184  U.   S. 


608,  46  L.  Ed.  713;  Lottery  Cases,  188  U. 
S.  321,  363,  47  L.  Ed.  492;  Otis  v.  Parker, 
187  U.  S.  606,  608,  47  L.  Ed.  323;  Lottery 
Case,  188  U.  S.  321,  363,  47  L.  Ed.  492;  At- 
kins V.  Kansas,  191  U.  S.  207,  223,  48  L. 
Ed.  148;  Northern  Securities  Co.  v. 
United  States.  193  U.  S.  197,  380,  48  L. 
Ed.  679;  McCray  v.  United  States,  195 
U.  S.  27,  54,  49  L.  Ed.  78;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  22,  49  L.  Ed. 
643;  Kehrer  v.  Stewart,  197  U.  S.  60,  70, 
49  L.  Ed.  663;  Cunnius  v.  Reading 
School  Dist.  198  U.  S.  458.  469,  49  L.  Ed. 
1125;  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306,  50 
L.  Ed.  204;  Hodges  v.  United  States,  203 
U.  S.  1,  19,  51  L.  Ed.  65;  St.  Mary's  Pe- 
troleum Co.  V.  West  Virginia,  203  U.  S. 
183,  192,  51  L.  Ed.  144;  Northwestern 
Nat.  Life  Ins.  Co.  v.  Riggs,  203  U.  S.  243, 
51  L.  Ed.  168;  Whitfield  v.  ^tna  Life 
Ins.  Co.,  205  U.  S.  489,  495,  51  L.  Ed.  895. 

"The  supremacy  of  the  law  is  the 
foundation  rock  upon  which  our  institu- 
tions rest.  The  law,  this  court  said  in 
United  States  v.  Lee,  106  U.  S.  196,  220, 
27  L.  Ed.  171,  is  the  only  supreme  power 
in  our  system  of  government.  And  no 
higher  duty  rests  upon  this  court  than  to 
enforce,  by  its  decrees,  the  will  of  the  leg- 
islative department  of  the  government,  as 
expressed  in  a  statute,  unless  such  statute 
be  plainly  and  unmistakably  in  violation 
of  the  constitution.  If  the  statue  is  beyond 
the  constitutional  power  of  congress,  the 
court  would  fail  in  the  performance  of  a 
solemn  duty  if  it  did  not  so  declare.  But 
if  nothing  more  can  be  said  than  that 
congress  has  erred — and  the  court  must 
not  be  understood  as  saying  that  it  has 
or  has  not  erred — the  remedy  for  the  er- 
ror and  the  attendant  mischief  is  the  se- 
lection of  new  senators  and  representa- 
tives, who,  by  legislation,  will  make  such 
changes  in  existing  statutes,  or  adopt  such 
new  statutes,  as  may  be  demanded  by 
their  constituents  and  be  consistent  with 
law."  Northern  Securities  Co.  v.  United 
States.  193  U.  S.   197,  350,  48  L.  Ed.  679. 

Wisdom,  policy  or  expediency  of  the 
laws. — ^NLirbury  v.  Madison,  1  Cranch  137, 
170,  171,  2  L.  Ed.  60;  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  413.  423,  4  L.  Ed.  579; 
Satterlee  v.  Matthewson,  2  Pet.  380,  412. 
7  L.  Ed.  458;  Providence  Bank  v.  Bill- 
ings, 4  Pet.  514,  563,  7  L.  Ed.  939;  United 
States  V.  Arredondo,  6  Pet.  691,  729,  8  L. 
Ed.  547;  Briscoe  v.  Bank.  11  Pet.  257, 
328a,  9  L.  Ed.  709;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420.  583dd,  9 
L.  Ed.  773;  Brewer  v.  Blougher,  14  Pet. 
178,  198,  10  L.  Ed.  408;  Scott  v.  Sandford, 
19  How.  393,  405,  15  L.  Ed.  691;  License 
Tax  Cases,  5  Wall.  462.  469,  18  L.  Ed. 
497;  Livingston  County  v.  Darlington,  101 
U.  S.  407,  416.  25  L.  Ed.  1015;  Head  Money 
Cases,   112  U.   S.   580,  599,  28   L.    Ed.   798; 


CONSTITUTIONAL  LAW. 


257 


protection    and    security,    is    clothed    with    authority    to    determine    the    occasion 


Yick  Wo   V.   Hopkins,    118   U.    S.    356,   370, 
30   L.   Ed.   220;    Mugler  v.   Kansas,   123   U. 
S.  623,  662.  31  L.  Eel.  205;  Spencer  t'.  Mer- 
chant,   125   U.    S.   345.   355,   31    L.    Ed.    763; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  685, 
32    L.    Ed.   253;    Cope   v.    Cope,    137    U.    S. 
682.   685.   34   L-    Ed.   832;   United   States   v. 
Union   Pac.   R.  Co.,  160  U.   S.   1,  35.  38,  40 
L.  Ed.  319;  Hennington  v.  Georgia.  163  U. 
S.   299,  304.   41  L.   Ed.   163;   Atchison,   etc., 
R.   Co.  V.    Matthews,   174  U.   S.   96,   102.   43 
L.  Ed.  909;  Chicago,  etc..  R.  Co.  v.  Tomp 
kins,    176    U.    S.    167,    173.    44    L.    Ed.    417 
Knowlton   v.    Moore,    178   U.    S.   41,   44    L 
Ed.    969;     Cotting    v.    Kansas    City    Stock 
Yards  Co..  183  U.  S.  79,  110,  46  L.  Ed.  92 
Orr   V.    Oilman,    183   U.    S.   278.   283,    46    L 
Ed.    196;    Louisville,    etc.,    R.    Co.   v.    Ken- 
tucky,   183    U.    S.    503,    512,    46    L.    Ed.    298 
Booth  V.   Illinois,  184  U.  S.  425,  431,  46  L 
Ed.   623;    Atkin   v.   Kansas.    191   U.   S.   207 
223.    48    L.    Ed.    148;     McCray    v.    United 
States,    195    U.    S.    27,    53.    49    L.    Ed.    78 
Cunnius    v.    Reading    School    District,    198 
U.    S.    458,    469,    49    L.    Ed.    1125;    North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203  U. 
S.    243,   51   L.    Ed.    168;    Hodges  v.   United 
States,    203    U.    S.    1.    19,    51    L.     Ed.      65; 
Whitfield   V.    TEtna    Life    Ins.    Co..    205    U. 
S.   489.   495,   51    L   Ed.   895. 

"As  a  court  we  may  not  interpose  our 
personal  views  as  to  the  wisdom  or  policy 
of  forms  of  legislation.  It  cannct  be  too 
often  said  that  forms  are  matters  of  legis- 
lative consideration;  results  and  power 
only  are  to  be  considered  by  the  courts." 
Atchison,  etc.,  R.  Co.  v.  Matthews,  174  U. 
S.    96,    103.    43    L.    Ed.    909. 

In  deciding  on  prerogative  or  legisla- 
tive grants  the  court  can  look  only  to  the 
power  and  right  by  which  they  are  made; 
questions  of  policy,  expediency  or  discre- 
tion, are  not  judicial  ones;  if  necessity  or 
public  good  brings  a  power  into  action, 
the  court  cannot  judge  of  its  degree  or 
extent.  To  do  so  would  be  to  pass  the 
line  which  circumscribes  the  judicial  de- 
partment and  to  tread  on  legislative 
ground.  (Opinion  of  Baldwin.  J.)  Charles 
River  Bridge  v.  Warren  Bridge.  11  Pet. 
420,  583dd.'  9  L.  Ed.  773;  McCulloch  v. 
Maryland,  4  Wheat.  316,  413,  423,  4  L. 
Ed.   579. 

The  same  rule  applies  to  all  officers  or 
tribunals  in  whom  a  discretionary  power 
is  invested  by  law,  without  any  appeal  or 
supervisory  power  in  any  other  tribunal 
being  provided;  their  acts  done  in  the  ex- 
ercise of  an  honest  and  sound  discretion, 
can  be  invalidated  only  by  frrud  in  the 
party  who  claims  under  it.  r  ^\^  abuse  or 
an  excess  of  authoritj-  in  the  depositary 
of  the  power.  Marbury  i\  Madison,  1 
Cranch  137,  170,  171.  2  L.  Ed.  60;  Satterlee 
V.  Matthewson,  2  Pet.  380.  412.  7  L.  Ed. 
458;  Providence  Bank  v.  Billings,  4  Pet. 
514,    563,    7    L.    Ed.    939;    United    States    v. 
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Arredondo,  6  Pet.  691,  729.  8  L.  Ed.  547; 
Charles  River  Bridge  v.  Warren  Bridge'. 
11    Pet.   420,  583dd,   9   L.   Ed.   773. 

It  is  not  the  province  of  the  court  to 
decide  upon  the  justice  or  injustice,  the 
policy  or  impolicy  of  the  laws.  The  de- 
cision of  that  question  belongs  to  the 
political  or  law  making  power;  to  those 
who  formed  the  sovereignty  and  framed 
the  constitution.  The  duty  of  the  court  is 
to  interpret  the  instrument  they  have 
framed,  with  the  best  lights  obtainable, 
and  to  administer  it  according  to  its  true 
intent  and  meaning  when  it  was  adopted. 
(Opinion  of  Taney,  C.  J.)  Scott  v.  Sand- 
ford.   19  How.   393,  405,   15   L.   Ed.  691. 

The  expediency  and  moral  tendency  of 
a  law  is  a  question  for  legislative  cogni- 
zance. Legislatures  are  as  competent  as 
the  courts  to  deal  with  such  subjects,  and 
in  fixing  a  standard  of  their  own,  are  be- 
yond judicial  control.  Brewer  v.  Blougher. 
14  Pet.  178,  198.  10  L-  Ed.  408;  Cope  v. 
Cope,  137  U.  S.  682,  685,  34  L.  Ed.  832. 

If  a  statute  is  mischievous  in  its  ten- 
dencies the  responsibility  therefor  rests 
upon  legislators,  not  upon  the  courts. 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48  L. 
Ed.    148. 

It  is  not  a  part  of  the  fuctions  of  the 
courts  to  conduct  investigations  of  facts 
entering  into  questions  of  public  policy 
merely,  and  to  sustain  or  frustrate  the  leg- 
islative will,  embodied  in  statutes,  as  they 
may  happen  to  approve  or  disapprove  its 
determination  of  such  questions.  The 
power  which  the  legislature  has  to  pro- 
mote the  general  welfare  is  very  great, 
and  the  discretion  which  that  djcpartment 
of  the  government  has.  in  the  employment 
of  means  to  that  end.  is  very  large.  While 
both  its  power  and  its  discretion  must  be 
so  exercised  as  not  to  impair  the  fun- 
damental rights  of  life,  liberty,  and  prop- 
erty; and  while,  according  to  the  prin- 
ciples upon  which  our  institutions  rest, 
the  very  idea  that  one  man  may  be  com- 
pelled to  hold  his  life,  or  the  means  of 
living,  or  any  material  right  essential  to 
the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being 
the  essence  of  slavery  itself;  yet,  "in 
many  cases  of  mere  administration,  the 
responsibility  is  purely  political,  no  ap- 
peal lying  except  to  the  ultimate  tribunal 
of  the  public  judgment,  exercised  either  in 
the  pressure  of  public  opinion  or  by 
means  of  the  suffrage."  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  370,  30  L.  Ed. 
220;  Powell  V.  Pennsylvania,  127  U.  S. 
678.    685,    32    L.    Ed.   253. 

Sp-^aking  upon  this  point  Chief  Justice 
Chase  says;  "This  court  can  know  noth- 
ing of  prblic  policy  except  from  the  con- 
stitution and  the  laws,  and  the  course  of 
administration    and    decision.      It    has    no 
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on  which  the  powers  shall  be  called   forth;  and  its  determination,  so  far  as  the 

legislative  powers.  It  cannot  amend  or 
modify  any  legislative  acts.  It  cannot  ex- 
amine questions  as  expedient  or  inex- 
pedient, as  politic  or  impolitic.  Consid- 
erations of  that  sort  must,  in  general  be 
addressed  to  the  legislature.  Questions  of 
policy  determined  there  are  concluded 
here."  License  Tax  Cases,  5  Wall.  462, 
469  18  L.  Ed.  497.  Accord:  Whitfield  v. 
yEtna  Life  Ins.  Co.,  205  U.  S.  489,  495,  51 
L.   Ed.   895. 

It  is  no  part  of  the  judicial  function  to 
determine  the  wisdom  or  folly  of  a  regu- 
lation by  the  legislative  body  in  respect 
to  matters  of  a  police  nature.  L'Hote  v. 
New  Orleans,  177  U.  S.  587,  597,  44  L. 
Ed.   899. 

When  the  legislature  has  prescribed 
that  all  persons  shall  cease  from  all  la- 
bor, works  of  necessity  and  charity  ex- 
cepted, one  day  in  seven,  it  is  not  for  the 
judiciary  to  say  that  the  legislature  should 
have  prescribed  one  day  rather  than  an- 
other, whether  the  day  fixed  be  the  Sab- 
bath day  or  some  other.  Hennington  v. 
Georgia,  163  U.  S.  299.  304,  41   L.   Ed.  166. 

Where  a  municipal  corporation  is  in- 
vested with  authority  to  grant  exclusive 
privileges  or  franchises,  the  length  of  time 
for  which  they  shall  be  granted,  in  the 
absence  of  constitutional  or  statutory  pro- 
visions regulating  the  same,  is  a  matter 
within  the  discretion  of  the  municipal  au- 
thority; and  such  a  privilege  or  franchise 
cannot  be  declared  void  by  the  courts 
upon  grounds  of  public  policy  merely  be- 
cause in  the  opinion  of  the  court  it  was 
granted  for  an  unreasonable  length  of 
time  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306,  50 
L.    Ed.  204. 

Abuse  of  power. — Houston  v.  Moore,  5 
Wheat.  1,  45,  5  L.  Ed.  19;  Ex  parte  Kear- 
ney 7  Wheat.  38,  45,  5  L.  Ed.  391;  Gibbons 
V.  Ogden.  9  Wheat.  1,  6  L.  Ed.  23;  Provi- 
dence Bank  v.  Billings.  4  Pet.  514,  563,  7  L. 
Ed.  939;  Briscoe  v.  Bank,  11  Pet.  257, 
328a,  9  L.  Ed.  709;  Witherspoon  v.  Dun- 
can 4  Wall  210,  217.  18  L.  Ed.  339;  Lane 
County  V.  Oregon,  7  Wall.  71,  19  L.  Ed. 
101-  St.  Louis  V.  Ferry  Co.,  11  Wall.  423, 
20  L.  Ed.  192;  Legal  Tender  Cases,  12 
Wall  457,  562,  20  L.  Ed.  287;  State  Tax 
on  Foreign-Held  Bonds,  15  Wall.  300,  21 
L  Ed  179;  Township  of  Pine  Grove  v. 
Talcott.  19  Wall.  666,  677.  22  L.  Ed.  227; 
Railroad  Co.  v.  Maryland.  21  Wall.  456, 
457  471,  22  L.  Ed.  678;  Munn  V.  Illinois, 
94  U.  S'.  113,  134,  24  L.  Ed.  77;  Chicago, 
etc,  R.  Co.  V.  Iowa,  94  U.  S.  155.  164,  24 
L  Ed.  94;  Davidson  v.  New  Orleans,  96 
U  S  97  104,  24  L.  Ed.  616;  Kirtland  v. 
Hotchkiss,  100  U.  S.  491,  497.  25  L.  Ed. 
558-  Mobile  County  v.  Kimball,  102  U.  S. 
691 '  26  L.  Ed.  238;  Powell  v.  Pennsyl- 
vania 127  U.  S.  678,  686,  32  L.  Ed.  253;  Ex 
oarte  Terry,  128  U.  S.  289,  309,  32  L.  Ed. 
405;  In  re  Rapier,  143  U.  S.  110,  135  36 
L    Ed    93;   Chicago,  etc.,  R.   Co.  v.  Well- 


man,  143  U.  S.  339.  344,  36  L.  Ed.  176; 
New  York,  etc.,  R.  Co.  v.  Bristol,  151  U. 
S.  556,  570,  38  L.  Ed.  269;  Bryan  v.  Board 
of  Education,  151  U.  S.  639,  653,  38  L. 
Ed.  297;  New  York,  etc.,  R.  Co.  v.  Pennsyl- 
vania. 153  U.  S.  628,  641,  38  L.  Ed.  846; 
Connecticut  v.  Woodrufif,  153  U.  S.  689. 
38  L.  Ed.  869;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  699,  38  L.  Ed. 
871;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.'  429,  561,  39  L.  Ed.  759; 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.  S.  112,  155,  157.  41  L.  Ed.  369;  Cas- 
tillo V.  McConnico.  168  U.  S.  674,  682,  43 
L.  Ed.  622;  L'Hote  v.  New  Orleans,  177 
U.  S.  587,  44  L.  Ed.  899;  Stearns  v.  Min- 
nesota, 179  U.  S.  223,  243,  45  L.  Ed.  162; 
Yazoo,  etc..  R.  Co.  v.  Adams,  180  U.  S. 
1,  25,  45  L.  Ed.  395;  Downes  v.  Bidwell, 
182  U.  S.  244.  283,  45  L.  Ed.  1088;  Lottery 
Case,  188  U.  S.  321,  47  L.  Ed.  492;  Cam- 
pagnie  Francaise.  etc.  v.  Board  of  Health, 
186  U.  S.  380.  389,  392,  46  L.  Ed.  1209; 
Billings  V.  Illinois,  188  U.  S.  97,  102.  47 
L.  Ed.  400;  McCray  v.  United  States,  195 
U.  S.  27,  54,  56,  49  L.  Ed.  78;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  22.  49  L. 
Ed.  643;  Kehrer  v.  Stewart,  197  U.  S.  60, 
70,  49  L.  Ed.  663;  California  Reduction  Co. 
V.  Sanitary  Reduction  Works,  199  U.  S. 
306,  50  L.  Ed.  204;  Michigan  Cent.  R.  Co. 
V.  Powers,  201  U.  S.  245,  296,  50  L.  Ed. 
744. 

That  power  may  be  injuriously  exer- 
cised is  no  reason  for  a  misconstruction 
of  the  scope  and  extent  of  that  power,  and 
affords  no  basis  for  an  argument  that  the 
power  does  not  exist.  Stearns  v.  Min- 
nesota,  179   U.   S.   223,  243,  45   L.    Ed.   162. 

The  proposition  that,  under  our  con- 
stitutional system,  the  abuse  by  one  de- 
partment of  the  government  of  its  law- 
ful powers  is  to  be  corrected  by  the  abuse 
of  its  powers  by  another  department,  if 
sustained,  would  destroy  all  distinction  be- 
tween the  powers  of  the  respective  de- 
partments of  the  government,  would  put 
an  end  to  that  confidence  and  respect  for 
each  other  which  it  was  the  purpose  of 
the  constitution  to  uphold,  and  would  thus 
be  full  of  danger  to  the  permanence  of 
our  institutions.  McCray  v.  United  States, 
195  U.   S.   27.   54,  49    L.   Ed.   78. 

The  courts  cannot  declare  statutes  un- 
constitutional upon  the  ground  that  to  ad- 
mit their  validity  would  recognize  the  ex- 
istence of  a  power  in  the  legislature 
which  might  be  the  subject  of  abuse.  The 
abuse  of  a  power,  if  proven,  is  no  argu- 
ment against  its  existence,  and  the  courts 
are  not  responsible  therefor.  Gibbons  v. 
Ogden.  9  Wheat.  1,  6  L.  Ed.  23;  Legal 
Tender  Cases,  12  Wall.  457,  562,  20  L.  Ed. 
289  (concurring  opinion  of  Bradley,  J.); 
Lotterv  Case.  188  U.  S.  321,  363,  47  L.  Ed. 
492;  McCray  v.  United  States,  195  U.  S. 
27.  56,  49   L.   Ed.  78. 

The  liability  of  legislative  power  to 
abuse   is   no   ground  for   declaring   that   it 
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subjects    affected    are    concerned,    is    necessarily   conclusive    upon    all    its   depart- 


does  not  exist.  Where  the  exercise  of  a 
particular  power  is  not  constitutionally 
restrained,  the  security  against  abuse  rests 
in  the  responsibility  to  the  public  of  those 
who,  for  the  time  being,  are  officially  in- 
trusted with  the  power;  the  courts  cannot 
presume  that  it  will  be  exercised  detri- 
mentally. Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666,  677,  22  L.  Ed.  227; 
Railroad  Co.  v.  Maryland,  21  Wall.  456. 
457,    471.   22    L.    Ed.    678. 

"Wherever  power  is  lodged  it  may  be 
abused.  But  this  forms  no  solid  objection 
against  its  exercise.  Confidence  must  be 
reposed  somewhere;  and  if  there  should 
be  an  abuse,  it  will  be  a  public  grievance, 
for  which  a  remedy  may  be  applied  by  the 
legislature,  and  is  not  to  be  devised  by 
courts  of  justice."  Ex  parte  Terry,  128 
U.  S.  289,  309,  32  L.  Ed.  405;  Ex  parte 
Kearney.  7  Wheat.  38,  45,  5  L.   Ed.  391. 

Possible  abuse  of  legislative  powers  is 
never  a  valid  argument  against  their  ex- 
istence, since  human  wisdom  never  de- 
vised a  form  of  government  so  perfect 
that  it  may  not  be  perverted  to  bad  pur- 
poses. Downes  v.  Bidwell,  182  U.  S.  244, 
283.  45   L.    Ed.    1088. 

Or  that  statute  is  unjust,  oppressive,  or 
unreasonable. — Gibbons  v.  Ogdon,  9 
Wheat.  1,  6  L.  Ed.  23;  Providence  Bank 
V.  Billings.  4  Pet.  514,  563,  7  L.  Ed.  939; 
Scott  V.  Sandford.  19  How.  393,  405,  15 
L.  Ed.  691;  Veazie  Bank  v.  Fenno,  8  Wall. 
533.  548,  19  L.  Ed.  482;  Legal  Tender 
Cases,  12  Wall.  457.  551,  20  L.  Ed.  287; 
Davidson  v.  New  Orleans,  96  U.  S.  97. 
104.  24  L.  Ed.  616;  Kirtland  v.  Hotchkiss, 
100  U.  S.  491,  498.  25  L.  Ed.  558;  Bridge 
Co.  V.  United  States.  105  U.  S.  470,  482, 
26  L.  Ed.  1143;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557.  577.  30  L.  Ed.  244; 
Head  Money  Cases,  112  U.  S.  580.  590,  28 
L.  Ed.  798;  Missouri  Pac.  R.  Co.  v. 
Humes.  115  U.  S.  512,  520,  29  L.  Ed.  463; 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S. 
444,  448,  449.  450.  30  L-  Ed.  976;  Charlotte, 
etc.,  R.  Co.  V.  Gibbes.  142  U.  S.  386,  35  L. 
Ed.  1051 ;  Chicago,  etc.,  R.  Co.  v.  Well- 
man.  143  U.  S.  339,  344,  36  L.  Ed.  176; 
People  V.  Squire,  145  U.  S.  175,  36  L.  Ed. 
666;  New  York,  etc.,  R.  Co.  v.  Bristol. 
151  U.  S.  556.  570,  38  L.  Ed.  269;  Bryan 
7'.  Board  of  Education,  151  U.  S.  639,  653, 
38  L.  Ed.  297;  New  York,  etc..  R.  Co.  v. 
Pennsvlvania,  153  U.  S.  628,  641.  38  L.  Ed. 
846;  Connecticut  v.  Woodruff,  153  U.  S. 
C89,  38  E.  Ed.  869;  Postal  Tel.  Cable  Co. 
V.  Charleston,  153  U.  S.  692,  699.  38  L. 
Ed  871;  Fallbrook  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  112,  157.  41  L.  Ed.  369; 
Chicago,  etc..  R.  Co.  v.  Nebraska,  170  U. 
S.  57,  77,  42  L.  Ed.  948;  Campagnie  Fran- 
caise,  etc.,  v.  Board  of  Health,  186  U.  S. 
380,  392,  46  L-  Ed.  1209;  Otis  v.  Parker, 
187  U.  S.  606,  608,  47  L.  Ed.  323;  Billines 
V.  Illinois.  188  U.  S.  97,  102.  47  L.  Ed. 
400;  Lottery  Case,  188  U.  S.  321,  363,  47  L. 


Ed.  492;  Atkin  v.  Kansas,  191  U  S  207 
223,  48  L.  Ed  148;  McCray  v.  United 
States.  195  U.  S.  27,  53,  49  L  Ed  78- 
Michigan  Cent.  R.  Co.  v.  Powers,  201  U 
S.  245,  296,  50  L.  Ed.  744;  St.  Mary's,  etc.,. 
Petroleum  Co.  v.  West  Virginia  203  U 
S.  183,  192,  51  L.  Ed.  144;  New  Jersey  v. 
.A.nderson,  203  U.  S.  483,  490,  51  L  Ed 
284. 

Of  the  expediency  or  justice  of 
measures  congress  and  not  the  courts,  are 
the  sole  judges.  Head  Money  Cases,  112 
U.  S.  580,  599.  28  L.  Ed.  798;  Scott  v. 
Sandford,  19  How.  393,  405,  15  L  Ed 
691. 

If  a  statute  is  otherwise  valid,  the 
courts  have  no  power  to  declare  that  it 
is  unconstitutional  merely  because  they 
may  think  its  provisions  harsh  or  unjust. 
Legal  Tender  Cases.  12  Wall.  457,  551,  20 
L.   Ed.   287. 

For  protection  against  unjust  or  un- 
wise legislation,  within  the  limits  of  recog- 
nized legislative  power,  the  people  must 
look  to  the  polls  and  not  to  the  courts. 
It  would  be  an  abuse  of  judicial  power  for 
the  courts  to  attempt  to  interfere  with 
the  constitutional  discretion  of  the  legis- 
lature. Bridge  Co.  v.  United  States,  105 
U.   S.   470.   482,  26   L.    Ed.   1143. 

"While  the  courts  must  exercise  a 
judgment  of  their  own,  it  by  no  means  is 
true  that  every  law_  is  void  which  may 
seem  to  the  judges  who  pass  upon  it  ex- 
cessive, unsuited  to  its  ostensible  end,  or 
based  upon  conceptions  of  morality  with 
which  they  disagree.  Considerable  lati- 
tude must  be  allowed  for  differences  of 
view  as  well  as  for  possible  peculiar  con- 
ditions which  this  court  can  know  but 
imperfectly,  if  at  all.  Otherwise  a  con- 
stitution, instead  of  embodying  only  rel-. 
atively  fundamental  rules  of  right,  as 
generally  understood  by  all  English- 
speaking  communities,  would  become  the 
partisan  of  a  particular  set  of  ethical  or 
economical  opinions,  which  by  no  means 
are  held  semper  ubique  et  ab  omnibus." 
Otis  V.  Parker,  187  U.  S.  606,  608.  47  L. 
Ed.    323. 

The  constitution  of  the  United  States 
was  not  intended  to  furnish  the  correct- 
ive for  every  abuse  of  power  which  may 
be  committed  by  the  state  governments. 
Providence  Bank  ?'.  Billings,  4  Pet.  514, 
563.  7  L.  Ed.  939;  Mobile  Countv  v.  Kim- 
ball, 102  U.  S.  691.  26  L.  Ed.  238;  Michi- 
.gan  Cent.  R.  Co.  v.  Powers,  201  U.  S.  245, 
296.  50  L.   Ed.  744. 

"If  the  act  violate  any  provision,  ex- 
pressed or  properly  implied,  of  the  fed- 
eral constitution,  it  is  our  duty  to  so 
declare  it  but;  if  it  do  not,  there  is  no  jus- 
tification for  the  federal  courts  to  run 
counter  to  the  decisions  of  the  highest 
state  court  upon  questions  involving  the 
construction  of  state  statutes  or  constitu- 
tions, on  any  alleged  ground  that  such  de- 
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ments  and  ofificers.'''^  Likewise,  in  both  the  state  and  federal  governments,  it 
rests  with  the  legislative  departments  to  determine  what  measures  shall  be  taken 
for  the  public  welfare  J '-^  They  have  an  undoubted  right  to  take  a  comprehen- 
sive view  in  determining  the  necessity  of  a  law,  and  the  character  of  the  purpose 
to    be    accomplished    by    it.*^** 

Discretion  of  Congress  with  Respect  to  Measures  for  Carrying  Ex- 
press Powers  into  Effect.- — As  regards  the  discretionary  powers  of  congress 
under  the  federal  constitution,  as  to  the  necessity  or  occasion  for  a  law  and 
the  means  to  be  employed  in  carrying  its  powers  into  execution,  it  has  been  said 
that  the  constitution,  by  apt  words  of  designation  or  general  description,  marks 
the  outlines  of  the  powers  granted  to  the  national  legislature,  but  that  it  does 
not  undertake,  with  the  precision  and  detail  of  a  code  of  laws,  to  enumerate 
the  subdivisions  of  those  powers,  or  to  specify  all  the  means  by  which  they  may 
be  carried  into  execution,  and  that  we  must  never  forget  that  it  is  a  con- 
stitution we  are  expounding.** *  Nevertheless,  the  constitution  has  not  left 
the  right  of  congress  to  employ  the  necessary  means  for  the  execution 
of  the  powers  conferred  upon  the  government  to  general  reasoning,  but 
to  its  enumeration  of  express  powers  has  added  the  power  of  making  "all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitution  in  the  government  of 
the  United  States,  or  in  any  department  thereof. "^^     f he  words  "necessary  and 


cisions  are  in  conflict  with  sound  prin- 
ciples of  general  constitutional  law." 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.    S.    112,    155,    41    L.    Ed.    369. 

"It  was  stated  by  Mr.  Justice  Miller,  in 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
104,  24  L.  Ed.  616,  that  there  was  'abun 
dant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of 
this  provision  as  found  in  the  fourteenth 
amendment.  In  fact  it  would  seem  from 
the  character  of  many  of  the  cases  before 
us  and  the  arguments  made  in  them,  that 
the  clause  under  consideration  is  looked 
upon  as  a  means  of  bringing  to  the  test 
of  the  decision  of  this  court  the  abstract 
opinions  of  every  unsuccessful  litigant  in 
a  state  court  of  the  justice  of  the  decision 
against  him,  and  of  the  merits  of  the  leg- 
islation on  which  such  a  decision  may  be 
founded.'  Of  course,  no  such  jurisdic- 
tion exists  or  is  claimed  to  exist  by  the 
pr-rties  here.  It  is  at  the  same  time  most 
d'T-'-ult  to  set  certain  and  clear  bounds 
to  the  right  of  this  court  and  consequently 
to  its  duty  to  review  questions  arising  un- 
der state  legislation  with  reference  to  this 
amendment  as  to  due  process  of  law." 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.   S.    112.  157,  41   L.   Ed.   369. 

"If  the  purpose  is  within  the  legal  pow- 
ers of  the  legislature,  and  the  classification 
made  has  relation  to  that  purpose  (ex- 
cludes no  persons  or  objects  that  are  af- 
fected by  the  purpose,  include?  all  that 
are),  logically  speaking,  it  will  be  appro- 
priate; legally  speaking,  a  law  based  upon 
it  will  have  equality  of  operation.  And, 
excluding  our  right  to  consider  policies 
or  assume  legislation,  we  have  many 
times  said  that  a  state  in  its  purposes  and 
in  the  execution  of  them,  must  be  allowed 
a  wide  range   of  discretion,  and  that  this 


court  will  not  make  itself  'a  harbor  in 
which  can  be  found  a  refuge  from  ill- 
advised,  unequal  and  oppressive  legisla- 
tion.' "  Billings  V.  Illinois.  188  U.  S.  97, 
102,  47  L.  Ed.  400.  See,  also.  Mobile 
County  V.  Kimball.  102  U.  S.  691,  704,  26 
L.    Ed.   238. 

78.  Legislative  discretion  as  to  oc- 
casion, necessity,  choice  of  means,  etc. — 
McCulloch  V.  Maryland,  4  Wheat.  316,  4 
L.  Ed.  579;  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  606.  32  L.  Ed.  1068;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698, 
706,  37  L.  Ed.  905;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
472,  38   L.   Ed.   1047. 

79.  Same.— Meriwether  v.  Garrett,  102 
U.  S.  472,  515,  26  L.  Ed.  197;  Livingston 
County  V.  Darlington.  101  U.  S.  407,  416, 
25   L.   Ed.   1015. 

80.  Same. — Livingston  County  v.  Darl- 
ington,   101   U.    S.   407,   416,   25   L.   Ed.   1015. 

81.  Discretion  of  congress  as  to  neces- 
sity of  measures  enacted  in  aid  of  express 
powers. — Alartin  t'.  Hunter,  1  Wheat.  304, 
326,  4  L.  Ed.  97;  McCulloch  v.  Maryland, 
4  Wheat.  316,  407.  4  L.  Ed.  579;  Legal 
Tender  Cases,  12  Wall.  457.  20  L.  Ed.  287; 
New  York  v.  Miln,  11  Pet.  102,  153k,  9 
L.  Ed.  648;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  583c,  9  L.  Ed.  773; 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  721,  9  L.  Ed.  1233;  Passenger  Cases, 
7  How.  2P3,  459,  12  L.  Ed.  702;  Legal 
Tender  Case,  110  U.  S.  421,  439.  28  L. 
Ed.  204.  Accord:  Fairbank  v.  United 
States,  181  U.  S.  283,  287,  45  L.  Ed.  862; 
Lottery  Case.  188  U.  S.  321,  354,  47  L. 
Ed.   492. 

,  82.  Same;  not  left  to  general  reason- 
ing.— McCulloch  V.  Maryland,  4  Wheat. 
316.   411,  4  L.   Ed.   579. 
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proper,"  as  here  used,  were  intended  to  have  a  sense  at  once  admonitory  and 
directory,  and  require  that  the  means  used  in  the  execution  of  an  express  power 
shall  be  bona  fide  appropriate  to  the  end.*-''  No  power  can  be  derived  by  im- 
pHcation  from  any  express  power  to  enact  laws  as  means  for  carrying  it 
into  execution,  unless  such  laws  come  within  this  description.^*  There  must 
be  some  relation  between  the  means  and  end ;  some  adaptedness  or  appropri- 
ateness of  the  laws  to  carry  into  execution  the  powers  by  the  constitu- 
tion,^^ and  the  power  to  decide  whether  the  means  adopted  by  congress  for  the 
purpose  of  carrying  into  effect  the  powers  expressly  given  are  necessary  or  ap- 
propriate to  the  end,  or  whether  they  have  any  relation  to  the  powers  granted 
by  the  constitution,  must  finally  rest  with  the  judiciary  and  not  with  congress.*^ 

As  to  the  Tenth  Amendment. — And  so  it  has  been  said  that  article  ten  of 
the  amendments  was  intended  to  have  a  like  admonitory  and  directory  sense,  and 
to  restrain  the  limited  government  established  under  the  constitution  from  the 
exercise  of  powers  not  clearly  delegated,  or  derived  by  just  inference  from 
powers  so  delegated.^" 

"Necessary  and  Proper"  Not  Limited  to  Such  Measures  as  Are  Ab- 
solutely Necessary. — But  by  the  settled  construction,  the  words  "necessary  and 
proper"  are  not  limited  to  such  measures  as  are  absolutely  and  indispensably  neces- 
sary, and  without  which  the  powers  granted  must  fail  of  execution ;  on  the  other 
hand,  they  include  all  appropriate  means  not  inconsistent  with  this  constitution, 
which  are  conducive  or  adapted  to  the  end  to  be  accomplished,  and  which,  in 
the  judgment  of  congress,  will  most  advantageously  effect  it.  In  short,  congress 
has  a  large  discretion  as  to  the  means  to  be  employed  in  the  execution  of  a  power 
conferred  upon  it,  and  is  not  restricted  to  "those  alone  without  which  the  power 
would  be  nugatory."  As  said  by  Chief  Justice  Marshall  in  McCulloch  v. 
Maryland,  4  Wheat.  316,  421,  4  L.  Ed.  579.  "The  sound  construction  of  the 
constitution  must  allow  to  the  national  legislature  that  discretion,  with  respect 
to  the  means  by  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.  Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  constitution,  and  all  means  which  are  appropriate,  whicli  are 
plainly  adapted  to  that  end,  which  are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  constitution,  are  constitutional. "*s  W'ithin  the  limits  of  this 
definition,  congress  is  the  exclusive  judge  as  to  the  means  best  adapted  to  the 
end  proposed,  and  its  measures  are  not  to  be  set  aside  as  unconstitutional  be- 
cause, in  the  opinion  of  the  court,  some  other  means  more  appropriate  or  better 
designed  to  accomplish   the  desired  purpose  might   have  been   adopted. ^^ 

83.  Must    be  bona  fide  and    appropriate.  87.    As  to  tenth  amendment. — Hepburn 

— Hepburn   v.    Griswold.    S    Wall.    r>0?>,    614.  v.    Griswold,    8    Wall.    60n,    614,    19    L.    Ed. 

19    L.    Ed.    513;    Broderick    v.    Magraw,    8  .51.3.   followed    in    Broderick   v.    Magraw,   8 

Wall.  639,  19  E.  Ed.  531;  In  re  Rapier,  143  Wall.    639.    19    L.    Ed.    531. 

U.   S.  110.  133.  36  L.  Ed.  93.  88.    Congress   permitted   a  wide  discre- 

84.  Same. — Hepburn  v.  Griswold,  8  tion. — McCulloch  v.  Maryland,  4  Wheat. 
Wall.  603.  19  L.  Ed.  513;  Broderick  v.  316.  415,  4  L.  Ed.  579;  Logan  v.  United 
Magraw,  8  Wall.  639,  19  L.  Ed.  531;  Kan-  States.  144  U.  S.  263,  283,  293,  36  L.  Ed. 
sas  V.  Colorado.  206  U.  S.  46.  87.  51  L.  429;  United  States  v.  Union  Pac.  R.  Co., 
Ed.   956.  160    U.    S.    1.    35,    40    L.    Ed.    319;    United 

85.  Must  be  some  relation  between  States  v.  Gettysburg  Electric  R.  Co..  160 
means  and  end.— Legal  Tender  Cases,  12  U.  S.  668,  681,  40  L.  Ed.  576;  Boske  v. 
Wall.  457.  543.  20  L.  Ed.  287;  In  re  Comingore,  177  U.  S.  459,  468,  44  L.  Ed. 
Rapier.    143    U.    S.    110.    133.    36   L.    Ed.    93.  846:     Fairbank    v.    United    States.    181     U. 

86.  Ultimate  decision  rests  with  the  ju-  S.  283.  287.  45  L.  Ed.  862:  Lottery  Case, 
diciary.— Hepburn  v.  Griswold.  S  Wall.  188  U.  S.  321.  354,  47  L.  Ed.  492;  Burton 
603,  618,  19  L.  Ed.  513;  Broderick  v.  Ma-  v.  United  States,  202  U.  8.  344,  367,  50  L. 
graw,  8  Wall.  639.  19  L.  Ed.  531;  Thorn-  Ed.  1057;  Kansas  v.  Colorado,  206  U.  S. 
son   V.   Pacific    Railroad.   9   Wall.    579.   588,  46.   87,   51   L.   Ed.  956. 

19  L.  Ed.  792;  Cherokee  Nation  v.  South-  89.    Congress  the  exclusive  judge  within 

ern   Kansas   R.  Co.,  135  U.  S.  641,  657,  34  limits    of     definition.— United      States      v. 

L.    Ed.   295.  F-sher,   2   Cranch   358,   2   L.    Ed.   304;    Mc- 
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Congress  May  Employ  One  or  Several  Modes. — "In  accomplishing  the 
objects  of  a  power  granted  to  it,  congress  may  employ  any  one  or  all  the  modes 
tliat  are  appropriate  to  the  end  in  view,  taking  care  only  that  no  mode  employed 
is   inconsistent   with   the   limitations   of   the   constitution. "^o 


Culloch  V.  Maryland,  4  Wheat.  316,  431, 
4  L.  Ed.  579;  Anderson  v.  Dunn,  6  Wheat. 
204,  5  L.  Ed.  242;  Hepburn  v.  Griswold, 
8  Wall.  603,  19  L.  Ed.  513;  Broderick  v. 
Magraw.  8  Wall.  639,  659,  19  L.  Ed.  531; 
Thomson  v.  Pacific  Railroad.  9  Wall. 
579.  588,  19  L.  Ed.  792;  Legal  Tender 
Cases,  12  Wall.  457,  542,  20  L.  Ed.  287; 
United  States  v.  Reese,  92  U.  S.  214,  23 
L.  Ed.  563;  Strauder  v.  West  Virginia. 
100  U.  S.  303.  311,  25  L.  Ed.  G64;  Livmgs- 
ton  County  v.  Darlington,  101  U.  S.  407, 
416,  25  L.  Ed.  1015;  Ex  parte  Curtis,  106 
U.  S.  371,  373,  27  L.  Ed.  232;  Legal  Ten- 
der Cases,  110  U.  S.  421,  441,  450.  28  L. 
Ed.  204;  Ex  parte  Yarbrough,  110  U.  S. 
651,  658,  28  L.  Ed.  274;  Ouachita  Packet 
Co.  V.  Aiken,  121  U.  S.  444,  450,  30  L. 
Ed.  976;  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  135  U.  S.  641,  657,  34  L.  Ed.  295; 
In  re  Rapier,  143  U.  S.  110.  134,  36  L.  Ed. 
93;  Logan  v.  United  States,  144  U.  S.  263, 
283,  36  L.  Ed.  429;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  712,  713.  37 
L.  Ed.  905;  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447.  472,  38 
L.  Ed.  1047;  Lottery  Case,  188  U.  S.  321, 
354,  47  L.  Ed.  492;  Burton  v.  United 
States.  202  U.   S.   344,  367,  50   L.   Ed.    1057. 

The  words  "all  laws  necessary  and 
proper  for  carrying  into  execution"  pow- 
ers expressly  granted  or  vested  have,  in 
the  constitution,  a  sense  equivalent  to 
that  of  the  words;  laws,  not  absolutely 
necessary  indeed,  but  appropriate,  plainly 
adapted  to  constitutional  and  legitimate 
ends,  which  are  not  prohibited,  but  con- 
sistent with  the  letter  and  spirit  of  the 
constitution;  laws  really  calculated  to  ef- 
fect objects  intrusted  to  the  government. 
Hepburn  v.  Griswold,  8  Wall.  603.  19  L. 
Ed.  513;  Broderick  v.  Magraw,  8  Wall. 
639,    19    L.   Ed.    531. 

It  is  essential  to  a  just  construction, 
that  many  words  which  import  something 
excessive  should  be  understood  in  a  more 
mitigated  sense — that  is,  in  that  sense 
which  common  usage  justifies.  The  word 
^'necessary"  as  used  in  that  section  of  the 
federal  constitution  which  provides  that 
congress  shall  have  power  to  make  all 
laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  its  enumer- 
ated powers,  is  of  this  description.  AIc- 
Culloch  V.  Marvland,  4  Wheat.  316,  414,  4 
L.    Ed.    579. 

Where  the  law  is  not  prohibited,  and 
IS  really  calculated  to  effect  any  of  the 
objects  intrusted  to  the  government,  to 
imderlake  to  inquire  into  the  de.greeof 
its  necessity  world  be  to  pass  the  line 
which  circumscribes  the  judicial  depart- 
ment, and  to  tread  on  legislative  ground. 
United  States  v.  "P'i^her.  2  Crnnch  358.  2 
L.    Ed.    304:    McCulloch    v.    Maryland,    4 


Wheat.  316,  423,  4  L.  Ed.  579;  Legal  Ten- 
der Cases,  12  Wall.  457,  542,  20  L.  Ed. 
287;  Sinking-Fund  Cases.  99  U.  S.  700, 
718,  25  L.  Ed.  496;  Livingston  County  v.. 
Darlington.  101  U.  S.  407,  416,  25  L.  Ed. 
1015;  Legal  Tender  Case,  110  U.  S.  421, 
450,  28  L.  Ed.  204;  Ex  parte  Yarbrough, 
110  U.  S.  651,  658,  28  L.  Ed.  274;  The 
Chinese  Exclusion  Case.  130  U.  S.  581, 
606,  32  L.  Ed.  1068;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641. 
657,  34  L.  Ed.  295;  In  re  Rapier,  143  \J. 
S.  110,  134,  36  L.  Ed.  93;  Logan  v.  United 
States,  144  U.  S.  263,  283,  36  L.  Ed.  429; 
Fong  Yue  Ting  v.  United  States.  149  U. 
S.  698.  712,  713,  37  L.  Ed.  905;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.    S.    447.    473,    38    L.    Ed.    1047. 

90.  May  employ  one  or  several  modes. 
— Logan  V.  United  States,  144  U.  S.  263, 
283,  293,  36  L.  Ed.  429;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  478.  38  L.  Ed.  1047;  Boske  v.  Com- 
ingore.   177  U.   S.   459,   468,   44   L.    Ed.   846. 

"We  cannot  assent  to  any  view  of  the 
constitution  that  concedes  the  power  of 
congress  to  accomplish  a  named  result, 
indirectly,  by  particular  forms  of  judicial 
procedure,  but  denies  its  power  to  ac- 
complish the  same  result,  directly,  and 
by  a  different  proceeding  judicial  in  form. 
We  could  not  do  so  without  denying  to 
congress  the  broad  discretion  with  which 
it  is  invested  by  the  constitution  of  em- 
ploying all  or  any  of  the  means  that  are 
appropriate  or  plainly  adapted  to  an  end 
which  it  has  unquestioned,  namely,  the 
protection  of  interstate  commerce  against 
improper  burdens  and  discriminations." 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  486,  38  L.  Ed. 
1047. 

The  courts  have  nothing  to  do  with  the 
wisdom  or  policy  of  legislation.  The  dis- 
cretion of  congress  cannot  be  controlled 
by  the  judiciary,  nor  can  the  courts  de- 
clare an  act  of  legislation  invalid  because, 
in  their  judgment,  the  public  interests 
would  have  been  best  subserved  by  some 
different  policy  or  measure.  United 
States  V.  Union  Pac.  R.  Co.,  160  U.  S.  1. 
35.    38.   40   L.    Ed.   319. 

"In  order  to  promote  the  efficiency  of 
the  public  service  and  enforce  integrity  in 
the  conduct  of  such  public  affairs  as  are 
committed  to  the  several  departments, 
congress,  having  a  choice  of  means,  mav 
prescribe  such  regulations  to  those  ends 
as  its  wisdom  may  suggest,  if  they  be  not 
forbidden  by  the  fundamental  law.  It 
possesses  the  entire  legislative  authority 
of  the  United  States.  Bv  the  provision  in 
the  constitution  that  'all  legislative  pow- 
ers herein  granted  shall  be  vested  in  a 
congress  of  the  United  States.'  it  is  meant 
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Burden  of  Proof  as  to  Invalidity  of  Means  Employed. — Those  who  con- 
tend that  it  may  not  select  any  appropriate  means,  that  one  particular  mode  of 
effecting  the  object  is  excepted,  take  upon  themselves  the  burden  of  establishing 
that  exception/^i  When  the  statute  has  proved  effective  in  the  execution  of 
powers  confessedly  existing,  it  is  not  too  much  to  say  that  it  must  have  had  some 
appropriateness  to  the  execution  of  those  powers.  The  rules  of  construction 
do  not  demand  that  the  relationship  between  the  means  and  the  end  shall  be 
direct    and    immediate. '*- 

(ccc)  Application  of  Principles. — The  doctrine  that  the  courts  have  no  au- 
thority to  control  or  coerce  legislative  discretion  exercised  within  the  constitu- 
tional limits  of  legislative  authority,  finds  illustration  in  numberless  ways.  It 
has  been  applied  to  grants  of  jurisdiction  to  the  inferior  federal  courts,^'^  to 
statutes  abolishing  charges  for  export  stamps,'^-*  statutes  confirming  private  land 
claims, ^^  to  legislative  discretion  as  to  the  kind  or  degree  of  punishment,'"^  to 
the  manner  of  enforcing  fines  and  penalties,'^''   to  statutes  fixing  the  place  of  im- 


that  congress — keeping  within  the  limits 
of  its  powers  and  observing  the  restric- 
tions imposed  by  the  constitution — may,  in 
its  discretion,  enact  any  statute  appro- 
priate to  accomplish  the  objects  for  which 
the  na  lOial  government  was  established." 
Burton  v.  United  States,  202  U.  S.  344, 
367.    50    L.    Ed.    1057. 

91.  Burden  of  proof  as  to  invalidity  of 
means  employed. —  McCulloch  v.  Mary- 
land. 4  Wheat.  31G,  409.  4  L.  Ed.  579;  In- 
terstate Commerce  Commission  v.  Brim- 
son.    154    U.    S.   447,    473,   38    L.    Ed.    1047. 

92.  Same;  where  statute  has  proven  ef- 
fectual.— Legal  Tender  Cases,  12  Wall. 
457,   543,  20   L.   Ed.  287. 

93.  Jurisdiction  of  the  inferior  federal 
courts. — Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  721.  9  L.  Ed.  1233;  Railway 
Co.  V.  Whitton,  13  Wall.  270.  20  L.  Ed. 
571;  United  States  v.  Union  Pac.  R.  Co., 
98  U.  S.  569,  602,  25  L.  Ed.  143;  Ames  v. 
Kansas,   111  U.   S.  449,  469,  28   L.   Ed.  482. 

It  rests  with  the  legislative  department 
of  the  government  to  say  to  what  extent 
grants  of  jurisdiction  shall  be  made  to 
the  inferior  federal  courts.  Rhode  Island 
V.  Massachusetts,  12  Pet.  657.  721,  9  L. 
Ed.  1233;  Railway  Co.  V.  Whitton.  13 
Wall.  270,  20  L.  Ed.  571;  United  States 
V.  Union  Pac.  R.  Co.,  98  U.  S.  509.  602, 
25  E.  Ed.  143;  Ames  v.  Kansas,  111  U.  S. 
449,    469,    28    L.    Ed.    482. 

94.  Statutes  abolishing  charges  for  ex- 
port stamps. — Turpin  v.  Burgess,  117  U. 
S.  504,  506.  29  L.  Ed.  988. 

The  action  of  congress  in  abolishing  the 
charge  for  export  stamps  was  a  mere  mat- 
ter of  legislative  discretion  and  was  not 
subject  to  judicial  review.  Turpin  v.  Bur- 
gess, 117  U.  S.   504,  506,  29  L.   Ed.  988. 

95.  Statutes  confirming  private  land 
claims. — Tameling  f.  United  States  Free- 
hold, etc.,  Co.,  93'U.  S.  644,  23  L.  Ed.  993; 
Maxwell  Land-C7rant  Case.  121  U.  S.  325, 
366.  382,   30   L.   Ed.  949. 

Where  congress  has  passed  upon  and 
confirmed  a  private  land  claim,  all  of  the 
lands  included  in  the  claim  and  survey, 
as  confirmed,  be'ng  at  the  time  of  con- 
firmation  the   property   of  either  the   gov- 


ernment or  the  claimant,  the  courts  have 
no  jurisdiction,  even  upon  a  bill  filed  by 
the  United  States,  to  review  the  action  of 
congre.«s  and  limit  the  quantity  of  land 
granted  to  a  less  area  than  that  contained 
in  the  grant  as  confirmed  by  congress. 
The  reason  is  that  the  power  of  dispos- 
ing of  the  public  .domain  having  been 
vested  in  congress  by  the  constitution,  its 
confirmation  of  the  claim  is  a  disposition 
of  all  the  lands  contained  therein  as  con- 
lirmed,  and  the  courts  have  no  jurisdic- 
tion to  review  the  discretion  of  congress 
in  the  premises.  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  366.  382,  30  L.  Ed. 
949;  Tameling  v.  United  States  Freehold, 
etc..   Co.,  93   U.   S.   644,   23   L.    Ed.   998. 

In  such  a  case  the  courts  can  go  no 
further  than  to  make  a  construction  of 
wliat  congress  intended  to  do  by  the  act 
of  confirmation.  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  382,  30  L.  Ed.  949. 
See,   also,   the   title    PUBLIC    LANDS. 

96.  Kind  or  degree  of  punishment. — Ex 
parte  Curtis.  106  U.  S.  371,  374,  27  L. 
Ed.  232;  Clune  v.  United  States,  159  U. 
S.  590,  595,  40  L.   Ed.  269. 

If  it  is  constitutional  to  prohibit  the 
act,  the  kind  or  degree  of  punishment  to 
be  inflicted  for  disregarding  the  prohibi- 
tion is  clearly  within  the  discretion  of 
congress,  provided  it  be  not  cruel  or  un- 
usual. Ex  parte  Curtis,  106  U.  S.  371,  374, 
27  L.  Ed,  2.T2:  Clune  z'.  United  States,  159 
U.    S.    590,    595,    40    L.    Ed.    269. 

Whatever  may  be  thought  of  the  wis- 
dom or  propriety  of  a  sta,tute  making  a 
conspiracy  to  do  an  act  punishable  more 
severely  than  the  doing  of  the  act  itself, 
it  is  a  matter  to  be  considered  solely  by 
the  legislative  body.  Clune  v.  United 
States,    159   LT.    S.    590.    595,   40   L.    Ed.   2^9. 

97.  Enforcement  of  fines  and  penalties. 
— Missouri  Pac.  R.  Co.  v.  Humes,  115  U. 
S.   512,   523,  29   L.   Ed.   463. 

The  power  of  the  stste  to  iinnose  fines 
and  penalties  for  a  violation  of  its  statu- 
tory requirements  is  coeval  with  govern- 
ment; and  the  rn^^de  in  which  thev  shall 
be  enforced,  whether  at  the  suit  of  a  pri- 
vate party,  or  at  the  suit  cf  the  public,  and 
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prisonment,^^  statutes  providing  for  the  recovery  of  exemplary  or  punitive  dam- 
ages in  certain  cases,^^  statutes  enacted  in  the  exercise  of  the  tajving  power  ;^ 
the  regulation  of  common  carriers,  warehousemen,  etc.  ;^  the  reasonableness  of 
wharfage  and  pilotage  regulations,^   the  wisdom  or  propriety  of  liquor   legisla- 


what  disposition  shall  be  made  of  the 
amounts  collected,  are  merely  matters  of 
legislative  discretion.  ]\Iissouri  Pac.  R. 
Co.  V.  Humes,  115  U.  S.  512.  523,  29  L. 
Ed.    463. 

98.  Statutes  fixing  place  of  imprison- 
ment.— Ex  parte  Karstendick,  93  U.  S. 
396.  400.  23  L.  Ed.  889. 

The  place  where  persons  convicted  of 
crimes  against  the  United  States  shall  be 
imprisoned  is  left  to  the  discretion  of  the 
legislatrv^e  department  of  the  government, 
and  is  bej^ond  the  control  of  the  courts. 
Congress  may  provide  for  the  erection  of 
a  prison  at  any  place  within  the  jurisdic- 
tion of  the  United  States  and  direct  that 
all  persons  convicted  under  the  laws  of 
the  United  States  shall  be  imprisoned 
there;  it  may  provide  that  persons  con- 
victed of  crimes  against  the  United  States 
in  one  state  shall  be  imprisoned  in  an- 
other, or  it  may  arrange  with  a  single 
state  for  the  use  of  its  prisons  and  re- 
quire the  courts  of  the  United  States  to 
execute  their  sentences  of  imprisonment  in 
them.  Ex  parte  Karstendick,  93  U.  S. 
396.   400,   23    L.    Ed.    889. 

99.  Recovery  of  exemplary  damages. — 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  522.  29  L.  Ed.  463;  Minneapolis,  etc., 
R.  Co.  V.  Emmons.  149  U.  S.  364,  367,  37 
L.    Ed.    769. 

There  is  no  inhibition  upon  a  state  to 
impose  such  penalties  for  disregard  of  its 
police  regulations  as  will  insure  prompt 
obedience  to  their  requi-.  ements.  For 
what  injuries  the  party  violating  their  re- 
quirements shall  be  liable,  whether  imme- 
diate or  remote,  is  a  matter  of  legisla- 
tive discretion.  Minneapolis,  etc.,  R.  Co. 
V.  Emmons,  149  U.  S.  364,  367,  37  L.  Ed. 
76?*. 

Same;  damages  caused  by  the  opera- 
tion of  railroads. — The  operating  of  rail- 
roads without  fences  and  cattle  guards 
undoubtedy  increases  the  danger  which 
attends  the  operation  of  all  railroads.  It 
is  only  by  such  fences  and  guards  that 
the  straying  cattle,  running  at  large  upon 
the  tracks,  can  bf  prevented  and  security 
had  against  accidents  from  that  source; 
and  the  extent  of  the  penalties  which 
should  be  imposed  by  the  st?te  fov  any 
disregard  of  its  legislation  in  that  respect 
is  a  matter  entirely  within  its  control. 
Minneapolis,  etc.,  R.  Co.  v.  Emmons.  149 
U.   S.   364,  367,   37  L.    Ed.  769. 

It  is  not  essential  that  the  penalty 
should  be  confined  to  damages  for  the  ac- 
tual loss  to  the  owner  of  cattle  injured 
by  the  want  of  fences  and  guards;  it  is 
entirely  competent  for  the  legislature  to 
subject  the  company  to  any  incidental  or 
consequential  damacres,  such  as  'he  loss 
of  rent,  the  expenses  of  keeping  watch  to 


guard  cattle  from  stra/'ng  upon  the 
tracks,  or  any  other  CApenchiure  to  which 
the  adjoining  owner  is  subjected  in  con- 
sequence of  failure  of  the  company  to 
construct  the  required  fences  and  cattle 
guards.  Minneapolis,  etc.,  R.  Co.  v. 
Emmons,  149  U.  S.  364,  367,  37  L.  Ed. 
769. 

Likewise  it  is  within  the  legislative  dis- 
cretion to  fix  limits  as  to  the  amount  of 
damages,  over  and  above  compensatory 
damages,  which  a  jury  may  award  in  cases 
of  gross  negligence  resulting  from  the 
failure  of  railroad  companies  to  fence  their 
tracks  as  required  by  law.  Missouri  Pac. 
R.  Co.  V.  Humes,  115  U.  S.  512,  522,  29 
L.  Ed.  463;  Minneapolis,  etc.,  R.  Co.  v. 
Emmons,  149  U.   S.  364,  37   L.   Ed.   769. 

1.  Legislative  discretion  in  the  matter 
of  taxation. — See  ante.  "The  Power  of 
Taxation  Not  Judicial,"  VI,  D,  3,  d,  (3), 
(c),  (kk) ;  "Assessments  for  Local  Im- 
provements," VI,  D,  3,  d.   (3),  (c),   (11). 

2.  Regulation  of  carriers,  warehouse- 
men, etc. — Chicago,  etc.,  R.  Co.  v.  Iowa, 
94  U.  S.  155,  164,  24  L.  Ed.  94;  Munn  v. 
Illinois.  94  U.  S.  113,  132,  24  L.  Ed.  77; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
537,    577,    30    L.    Ed.    244. 

Whether  a  system  of  classification  of 
the  railroads  in  a  state,  for  the  purpose 
of  regulating  freight  and  passenger  rates, 
is  the  best  that  could  have  been  adopted, 
is  a  question  over  which  the  courts  have 
no  control,  provided  the  legislature  had 
the  power  to  make  such  classification  un- 
der any  circumstances.  If  the  power  ex- 
isted, the  manner  of  its  exercise  was  a 
nuestion  for  the  legislature,  to  decide  for 
itself,  subject  to  no  review  by  the  courts. 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  155, 
164,  24  L.  Ed.  94;  Munn  v.  Illinois,  94 
U.    S.    113,   132,   24   L.    Ed.    77. 

Of  the  justice  or  propriety  of  the  prin- 
ciple which  lies  at  the  foundation  of  the 
Illinois  statute  prohibiting  carriers  of 
goods  from  charging  more  for  a  short 
than  for  a  long  haul  it  is  not  within  the 
province  of  the  United  States  supreme 
court  to  speak.  As  restricted  to  a  trans- 
portation which  begins  and  ends  within 
the  limits  of  the  state,  it  may  be  very  just 
and  equitable,  and  it  is  the  province  of 
the  state  legislature  to  determine  that 
question.  Wabash,  etc.,  R.  Co.  v.  Illinois, 
118  LT.   S.  557.   577,   30   L.   Ed.   244. 

3.  Reasonableness  of  wharfage  and 
pilotage  regulations. — Ouachita  Packet 
Co.  7A  Aiken.  121  U.  S.  444,  448,  450,  30 
L.  Ed.  976;  Olsen  v.  Smith.  195  U.  S.  332, 
49  L.  Ed.  224;  Thompson  v.  Darden,  198 
U.   S.   310,   316,  49   L.   Ed.   1064. 

Wharfage,  until  congress  shall  pass 
some  law  to  regulate  it,  is  governed  by 
local    state    laws.      By    those    laws    it    is 
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tion,^  statutes  defining  the  inheritable  capacity  of  bastards,^  statutes  appropriat- 
ing private  property  to  pubHc  purposes,*^  to  the  wisdom  or  expediency  of  regu- 


generally  required  to  be  reasonable,  and 
by  those  laws  its  reasonableness  must  be 
judged.  If  it  does  not  violate  them,  the 
courts  of  the  United  States  cannot  inter- 
fere to  prevent  its  exaction.  If  the 
charges  are  unreasonable,  remedy  must 
be  sought  by  invoking  the  laws  of  the 
state,  which  cannot  be  done  in  the  federal 
courts  when  the  jurisdiction  of  the  court 
is  rested  upon  the  supposed  unconstitu- 
tionality of  the  charges  for  wharfage  and 
not  on  the  citizenship  of  the  parties.  If 
the  state  laws  furnish  no  remedy,  in  other 
words,  if  the  charges  are  sanctioned  by 
them,  then  it  is  for  congress,  and  not  for 
the  federal  courts,  to  regulate  the  matter 
and  provide  a  proper  remedy.  What 
measures  congress  may  adopt  for  the  pur- 
pose of  preventing  abuses  in  this  and  like 
matters,  it  is  not  for  the  courts  to  de- 
termine. Ouachita  Packet  Co.  v.  Aiken, 
121  U.  S.  444,  448.  450,  30  L.  Ed.  976.  See, 
also,  the  title  WHARVES. 

The  courts  are  not  vested  with  authority 
to  avoid  the  pilotage  regulations  adopted 
by  the  states,  which  do  not  discriminate  as 
to  commerce  to  which  they  apply,  simply 
because  it  is  deemed  they  are  unwise  or 
unjust.  An  objection  based  on  the  as- 
sumed injustice  of  a  pilotage  regulation 
does  not  involve  the  power  to  make  the 
regulation.  Objections  of  this  character, 
therefore,  if  they  be  meritorious,  merely 
concern  the  power  of  congress  to  exer- 
cise the  ultimate  authority  vested  in  it  on 
the  subject  of  pilotage.  Thompson  v. 
Darden,  198  U.  S.  310,  316,  49  L.  Ed.  1064; 
Olsen  V.  Smith,  195  U.  S.  332.  49  L.  Ed. 
224. 

4.  Wisdom  or  propriety  of  liquor  leg- 
islation.—Mueler  V.  Kansas,  123  U.  S.  623, 
662.    31    L.    Ed.    205. 

If  a  state  deems  the  absolute  prohibi- 
tion of  the  manufacture  and  sale,  within 
her  limits,  of  intoxicating  liquors  for 
other  than  m.edical,  scientific  and  manu- 
facturing purposes,  to  be  necessary  to  the 
peace  and  security  of  society,  the  courts 
cannot,  without  usurping  legislative  func- 
tions, override  the  will  of  the  people,  as 
thus  expressed  bj^  their  chosen  represent- 
atives. Mugler  V.  Kansas,  123  U.  S.  623, 
662.  31  L.   Ed.  205. 

And  so,  if,  in  the  judgment  of  the  leg- 
islature, the  manufacture  of  intoxicating 
liquors  for  the  maker's  own  use,  as  a 
beverage,  would  tend  to  cripple,  if  it  did 
not  defeat,  the  effort  to  guard  the  com- 
munity against  the  evils  attending  the  ex- 
cessive use  of  such  liquors,  it  is  not  for 
the  courts,  upon  their  views  as  to  what 
{=  best  and  safest  for  the  community,  to 
disregard  the  legislative  determination  of 
that  question.  Mugler  v.  Kansas.  123  U. 
S.  623,  66'^.  31  L.  Ed.  205.  See.  also,  the 
titles  INTOXICATING  LIQUORS; 
POLICE  POWER. 


5.  Statutes  defining  the  inheritable  ca- 
pacity of  bastards. — Brewer  v.  Blougher. 
14  Pet.  178,  198,  10  L.  Ed.  408;  Cope  v. 
Cope,   137  U.   S.   682,   685,  34  L.   Ed.  832. 

A  statute  fixing  the  inheritable  capacity 
of  illegitimate  children,  and  providing  that 
where  the  paternity  is  clearly  proved  they 
shall  inherit  as  if  legitimate,  cannot  be 
declared  void  by  reason  of  its  failure  to 
conform  to  any  judicial  standard  of  so- 
cial and  moral  obligations.  Cope  v.  Cope, 
137  U.  S.  682,  685,  34  L.  Ed.  832;  Brewer 
V.  Blougher,  14  Pet.  178,  198,  10  L.  Ed. 
40^. 

6.  Statutes  appropriating  private  prop- 
erty to  public  use. — Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  571.  9  L. 
Ed.  773;  Oilman  v.  Sheboygan,  2  Black 
510,  17  L.  Ed.  305;  Rogers  v.  Burlington, 
3  Wall.  654,  18  L.  Ed.  79;  Hepburn  v. 
Griswold,  8  Wall.  603,  623.  19  L.  Ed.  513; 
Railroad  Co.  v.  Otoe  County,  16  Wall. 
667.  21  L.  Ed.  375;  Olcott  v.  Supervisors. 
16  Wall.  678,  689,  21  L.  Ed.  382;  Queens- 
burv  V.  Culver,  19  Wall.  83,  22  L.  Ed.  100; 
Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  666,  676,  22  L.  Ed.  227;  Loan  Ass'n 
V.  Topeka,  20  Wall.  655,  22  L.  Ed.  455; 
Secombe  v.  Railroad  Co.,  23  Wall.  108, 
23  L.  Ed.  67;  Board  of  Commissioners  v. 
i^ucas,  93  U.  S.  108,  114,  23  L.  ^d.  822; 
Township  of  Burlington  v.  Beasley,  94  U. 
S.  310,  24  L.  Ed.  161;  New  Orleans  v. 
Clark,  95  U.  S.  644,  24  L.  Ed.  521; 
County  Commissioners  v.  Chandler,  96 
U.  S.  205,  24  L.  Ed.  625;  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  406,  25  L.  Ed.  206; 
Taylor  v.  Ypsilanti,  105  U.  S.  60,  26  L. 
Ed.  1008;  Osborne  v.  Adams  County,  106 
U.  S.  181,  27  L.  Ed.  129;  S.  C,  109  U.  S. 
1.  27  L.  Ed.  835;  Parkersburg  v.  Brown. 
106  U.  S.  487,  27  L.  Ed.  238;  United 
States  V.  Jones,  109  U.  S.  513,  519,  27  L- 
Ed.  1015;  United  States  ?'.  Dodge  Countv 
Cnmm'rs,  110  U.  S.  156,  28  L.  Ed.  103; 
Blair  v.  Cuming  County.  Ill  U.  S.  363,  372, 
28  L.  Ed.  457;  Middleton  v.  Mullica 
Township.  112  U.  S.  433,  28  L.  Ed.  785; 
Cole  V.  LaGrange.  113  U.  S.  1,  28  L.  Ed. 
896:  Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9.  21.  25,  28  L.  Ed.  889;  Wurts  v.  Hoag- 
land,  114  U.  S.  606,  614,  29  L.  Ed.  229; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co..  115  U.  S.  650,  659,  29  L.  Ed.  516; 
Young  V.  Clarendon  Township,  132 
U.  S.  340,  356,  33  L.  Ed.  356;  Cher- 
okee Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641,  34  L.  Ed.  295; 
Kaukauna  Water  Power  Co.  v.  Green 
Bav,  etc..  Canal  Co.,  142  U.  S.  254. 
273,  35  L.  Ed.  1004;  Shoemaker  v.  United 
States,  147  U.  S.  282.  298,  37  L.  Ed.  170: 
Monongahela  Navigation  Co.  v.  United 
States.  148  U.  S.  312,  327,  37  L.  Ed.  463; 
United  States  v.  Gettysburg  Electric  R. 
Co..  160  U.  S. -668,  685,  40  L.  Ed.  576; 
Fallbrook     Irrigation     Dist.     v.     Bradley. 
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lations  with  respect  to  congressional  elections;"  the  policy  of  Indian  legislation;^ 


164  U.  S.  112,  166,  41  L.  Ed.  369;  Backus 
V.  Fort  Street  Union  Depot  Co.,  169  U. 
S.  557,  568,  42  L.  Ed.  853';  Adirondack  R. 
Co.  V.  New  York  State,  176  U.  S.  335, 
349,    44    L.    Ed.    492. 

The  adjudicated  cases  established  the 
proposition  that  the  courts  have  the  power 
to  determine  whether  the  use  for  which 
private  property  is  authorized  by  the  leg- 
islature to  be  taken  is,  in  fact,  a  public 
use.  Gilman  v.  Sheboygan,  2  Black  510, 
17  L,.  Ed.  305;  Rogers  v.  Burlington,  3 
Wall.  654,  18  L.  Ed.  79;  Hepburn  v. 
Griswold.  8  Wall.  603,  623,  19  L.  Ed.  513; 
Railroad  Co.  v.  Otoe  County,  16  Wall. 
667,  21  L.  Ed.  375;  Olcott  V.  Supervisors, 
16  Wall.  678,  689,  21  L.  Ed.  382;  Queens- 
bury  V.  Culver,  19  Wall.  83.  22  L.  Ed. 
100;  Township  of  Pine  Grove  v.  Talcott, 
19  Wall.  666.  676,  22  L.  Ed.  227;  Loan 
Ass'n  V.  Topeka,  20  Wall.  655,  22  L.  Ed. 
455;  Secombe  v.  Railroad  Co.,  23  Wall. 
108,  23  E.  Ed.  67;  Board  of  Commission- 
ers V.  Lucas,  93  U.  S.  108,  114.  23  L.  Ed. 
822;  Township  of  Burlington  v.  Beasley, 
94  U.  S.  310,  24  L.  Ed.  161;  New  Orleans 
V.  Clark,  95  U.  S.  644,  24  L.  Ed.  521; 
County  Commissioners  v.  Chandler,  96  U. 
S.  205'  24  L.  Ed.  625;  Taylor  v.  Ypsilanti, 
105  U.  S.  60,  26  L.  Ed.  1008;  Osborn  V. 
County  of  Adams,  106  U.  S.  181,  27  L. 
Ed.  129;  S.  C,  109  U.  S.  1,  27  L.  Ed.  835; 
Parkersburg  v.  Brown.  106  U.  S.  487,  27 
L.  Ed.  238;  United  States  v.  Dodge 
County  Comm'rs,  110  U.  S.  156,  28  L.  Ed. 
103;  Blair  v.  Cuming  County,  111  U.  S. 
363,  372,  28  L.  Ed.  457;  Middleton  v.  Mul- 
lica  Township,  112  U.  S.  433,  28  L.  Ed.  785; 
Cole  V.  LaGrange,  113  U.  S.  1,  7,  28  L. 
Ed.  896;  Head  v.  Amoskeag  Mfg.  Co., 
113  U.  S.  9,  21,  25,  28  L.  Ed.  889;  Wurts  z-'. 
Hoagland,  114  U.  S.  606,  614,  29  L.  Ed. 
229;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650.  659,  29  L.  Ed. 
516;  Young  v.  Clarendon  Township,  132 
U.  S.  340,  356,  33  L.  Ed.  356;  Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc.. 
Canal  Co..  142  U.  S.  254,  273,  35  L.  Ed. 
1004;  Shoemaker  v.  United  States,  147 
U.  S.  282,  298.  37  L.  Ed.  170;  Fallbrook 
Irrigation  Dist.  v.  Bradley,  164  U.  S.  112, 
166.    41    L.    Ed.    369. 

Likewise  the  question  of  compensation 
is  judicial.  It  does  not  rest  with  the  pub- 
lic, taking  the  property,  through  congress 
or  the  legislature,  its  representative,  to 
say  what  compensation  shall  be  paid,  or 
even  what  shall  be  the  rule  of  compensa- 
tion. The  constitution  has  declared  that 
just  compensation  sliall  be  paid,  and  the 
ascertainment  of  that  is  a  judicial  inquiry. 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  650,  9  L.  Ed.  773;  Mononga- 
hela  Navigation  Co.  v.  United  States,  148 
U.    S.   312,   327,   37   L.    Ed.    463. 

With  the  determination  of  these  ques- 
tions, however,  the  judicial  function  is 
exhausted.     The  necessity  or  occasion  for 


the  taking,  the  propriety  or  expediency  of 
the  appropriation  of  the  property  to  be 
taken,  are  matters  solely  within  the 
discretion  of  the  legislature.  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  406, 
25  L.  Ed.  206;  United  States  v. 
Jones,  109  U.  S.  513,  27  L.  Ed. 
1015;  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  135  U.  S.  641,  34  L.  Ed.  295; 
Shoemaker  v.  United  States,  147  U.  S.  282. 
298,  37  L.  Ed.  170;  Monongahela  Navi- 
gation Co.  V.  United  States,  148  U.  S.  312, 
327.  37  L.  Ed.  463;  United  States  v. 
Gettysburg  Electric  R.  Co.,  160  U.  S.  668, 
685,  40  L.  Ed.  576;  Backus  v.  Fort  Street 
Union  Depot  Co.,  169  U.  S.  557,  568.  42 
L.  Ed.  853;  Adirondack  R.  Co.  v.  New 
York  State,  176  U.  S.  335,  349,  44  L.  Ed. 
49:?. 

The  use  for  which  land  is  to  be  taken 
having  been  determined  to  be  a  public  use, 
the  quantity  which  should  be  taken  is  a 
legislative  and  not  a  judicial  question. 
Shoemaker  v.  United  States,  147  U.  S.  282, 
298,  37  L.  Ed.  170;  United  States  v. 
Gettysburg  Electric  R.  Co.,  160  U.  S.  668, 
635,  40  L.  Ed.  576. 

The  question  of  necessity  is  not  one  of 
a  judicial  character,  but  rather  one  for  de- 
termination by  the  lawmaking  branch  of 
the  government.  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  406,  25  L.  Ed.  206;  United 
States  V.  Jones,  109  U.  S.  513,  27  L.  Ed. 
1015;  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.,  135  U.  S.  641,  34  L.  Ed.  295; 
Backus  V.  Fort  Street  Union  Depot  Co., 
169  U.   S.   557,   568.  42  L.   Ed.   853. 

Where  land  has  been  set  aside  by  the 
legislature  for  public  use  and  in  the  name 
of  the  state,  and  the  wisdom  or  desirabil- 
ity of  such  appropriation  is  questioned,  it 
becomes  a  matter  for  determination  by 
the  legislature  and  not  by  the  judicial  arm 
of  the  government.  Adirondack  R.  Co. 
V.  New  York  State,  176  U.  S.  335,  349,  44 
L.    Ed.   492. 

7.  Regulation  of  congressional  elec- 
tions.—Ex  parte  Siebold.  100  U.  S.  371, 
393,  25   L.   Ed.   717. 

As  to  the  right  of  congress  to  make 
regulations  concerning  the  conducting  of 
elections  of  members  of  congress,  the  only 
question  which  concerns  the  courts  is  one 
of  power.  As  to  the  wisdom,  justice,  or 
expediency  of  such  regulations  as  con- 
gress may  prescribe,  the  courts  have  no 
revisory  power.  Ex  parte  Siebold,  100 
U.    S.    371,   392,   25    L.    Ed.    717. 

8.  Policy  of  Indian  legislation. — United 
States  V.  Rogers,  4  How.  567,  11  L.  Ed. 
1105;  Lone  Wolf  v.  Hitchcock,  187  U.  S. 
553,  565.  47  L.  Ed.  299;  Matter  of  Hefif, 
197  U.   S.  488.  498,  49   L.   Ed.   848. 

"Plenary  authority  over  the  tribal  re- 
lations of  the  Indians  has  been  exercised 
by  congress  from  the  beginning,  and  the 
power  has  always  been  deemed  a  political 
one,  not   subject   to  be  controlled  by  the 
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judicial  department  of  the  government." 
United  States  v.  Rogers,  4  How.  .5G7,  11 
L.  Ed.  1105;  Lone  Wolf  v.  Hitchcock.  187 
U.  S.  553,  565,  47  L.  Ed.  299;  Matter  of 
Heff,   197   U.   S.   488,  498,   49    L.    Ed.   848. 

"And  it  is  for  congress  to  determine 
when  and  how  that  relationship  of  guard- 
ianship shall  be  abandoned.  It  is  not 
within  the  power  of  the  courts  to  over- 
rule the  judgment  of  congress.  It  is  true 
there  may  be  a  presumption  that  no  radi- 
cal departure  is  intended,  and  courts  may 
wisely  insist  that  the  purpose  of  congress 
be  made  clear  by  its  legislation,'  but  when 
that  purpose  is  made  clear  the  question  is 
at  an  end."  Matter  of  Heff,  197  U.  S.  488, 
499,  49   L.   Ed.  848. 

If  the  policy  of  the  United  States,  fol- 
lowing the  example  of  the  European  na- 
tions, in  treating  the  Indian  Territory  as 
vacant  and  unoccupied  lands,  and  dividing 
and  parcelling  them  out  accordingly,  were 
any  longer  an  open  question,  it  would  be 
one  for  the  political  and  lawmaking  de- 
partments of  the  government,  and  not  the 
judicial.  United  States  v.  Rogers,  4  How. 
567,  11  L.  Ed.  1105.  See,  also,  the  titles 
INDIANS;  PUBLIC  LANDS. 

9.  Protection  of  civil  rights. — See  the 
title  CIVIL  RIGHTS,  vol.  ;5,  pp.  818,  834. 

10.  Policy  with  reference  to  emanci- 
pated slaves. — Hodges  v.  United  States, 
203   U.   S.   1,  19,  51   L.  Ed.  65. 

Whether  in  fixing  the  status  of  the 
emancipated  slaves  at  the  close  of  the 
•  war,  it  would  have  been  wiser  to  have 
left  them  in  a  state  of  pupilage  and  as 
wards  of  the  nation,  or,  as  was  actually 
done,  to  have  made  them  citizens  with  all 
the  rights,  including  the  right  of  suffrage, 
possessed  by  the  superior  race,  is  a  ques- 
tion with  which  the  courts  are  in  no  wise 
concerned.  They  are  bound  by  the  act  of 
the  nation  in  what  it  actually  did,  regard- 
less of  its  wisdom,  policy  or  expediency. 
Hodges  V.  United  States.  203  U.  S.  1,  19, 
51  L.  Ed.  65. 

11.  Admission  and  exclusion  of  aliens. — 
The  Chinese  Exclusion  Case.  130  U.  S. 
581,  606,  32  L.  Ed.  1068;  Fong  Yue  Ting 
V.  United  States,  149  U.  S.  698,  731.  37  L. 
Ed.  905;  Li  Sing  v.  United  States,  180  U. 
S.  486,  495.  45  L.   Ed.  634. 

TKe  question  whether,  and  upon  what 
conditions,  aliens  shall  be  permitted  to 
remain  within  the  United  States  being  one 
to  be  determined  by  the  political  depart- 
ments of  the  government,  the  judicial  de- 
partment cannot  properly  express  an  opin- 
ion upon  the  wisdom,  the  policy  or  the 
justice  of  the  measures  enacted  by  con- 
gress in  the  exercise  of  the  powers  con- 
fided to  it  bv  the  constitution  over  this  sub- 
ject. The  Chinese  Exclusion  Case,  130  U. 
S.  581,  606.  32  L.  Ed.  1068;  Fong  Yue  Ting 


V.  United  States,  149  U.  S.  698,  731,  37  L. 
905;  Li  Sing  v.  United  States,  180  U  S. 
486,    495,    45    L-    Ed.   634. 

12.  Policy  of  bankruptcy  law. — Nelson 
V.  Carland,  1  How.  265,  277.  11  L.  Ed.  126; 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  s! 
181.  1S6,  46  L.  Ed.  1113. 

"With  the  policy  of  a  law,  letting  in  all 
classes— others  as  well  as  traders;  and 
permitting  the  bankrupt  to  come  in  volun- 
tarily, and  be  discharged  without  the  con- 
sent of  his  creditors,  the  courts  have  no 
concern;  it  belongs  to  the  lawmakers." 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  S. 
181.  186.  46  L.  Ed.  1113;  Nelson  v.  Car- 
land.   1    How.  265,  277,  11   L.   Ed.  126. 

13.  Legislation  repudiating  contracts  on 
technical  grounds. — Yazoo,  etc.,  R.  Co.  v. 
Adams,  180  U.  S.   1,  25,  45  L.   Ed.  395. 

The  wisdom,  propriety,  or  policy  of  leg- 
islation repudiating  railroad  aid  contracts, 
upon  the  ground  of  a  technical  incapacity 
upon  the  part  of  the  state  to  enter  into 
such  contracts,  are  considerations  which 
address  themselves  to  the  legislative,  and 
not  to  the  judicial  departments  of  the 
government.  In  such  a  case,  the  legisla- 
ture, and  not  the  courts,  is  the  proper 
guardian  of  the  public  faith  and  the  keeper 
of  the  state's  conscience.  Yazoo,  etc.,  R. 
Co.  V.  Adams,  180  U.  S.  1,  25,  45  L.  Ed. 
395. 

The  federal  courts  cannot  review  the 
wisdom,  propriety  or  policy  of  legislation 
repudiating  public  contracts  under  a  plea 
of  a  technical  incapacity  to  contract.  Ya- 
zoo, etc.,  R.  Co.  V.  Adams.  180  U.  S.  1, 
25.   45   L.   Ed.  395. 

14.  Time  of  imposing  inheritance  tax. — 
Cahcn  v.  Brewster,  203  U.  S.  543,  551,  51 
L.   Ed.  310. 

The  time  at  which  an  inheritance  tax 
shall  be  imposed  is  a  legislative  and  not 
a  judicial  question,  and  the  supreme  court 
of  the  United  States  will  not  hold  an  in- 
heritance tax  law  void  because  the  statute 
imposing  the  tax  is  made  to  apply  to  es- 
tates already  in  the  course  of  administra- 
tion at  the  time  of  its  enactment.  Cahcn 
V.  Brewster,  203  U.  S.  543.  551,  51  L.  Ed. 
310. 

15.  Amount  of  inspection  fees. — Pa- 
tapsco  Guano  Co.  v.  North  Carolina  Board 
of  Agriculture,  171  U.  S.  345.  43  L.  Ed. 
191;  McLean  v.  Denver,  etc.,  R.  Co..  203 
U.    S.  38.  55,   51   L.   Ed.   78. 

An  inspection  law  being  otherwise  valid, 
the  amount  of  the  inspection  fee  is  not  a 
judicial  question;  it  rests  with  the  legis- 
lature to  fix  the  amount,  and  it  can  only 
present  a  valid  objection  when  it  is  shown 
that  it  is  so  unreasonable  and  dispro- 
portionate to  the  services  rendered  as  to 
attack  the  good  faith  of  the  law.  Patapsco 
Guano    Co.    V.    North    Carolina    Board    of 
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posing  of  garbage/^  ordinances  restricting  lewd  and  abandoned  women  to  pre- 
scribed limits/^  statutes  prohibiting  options  to  buy  or  sell  grain, ^^  the  wisdom 
of  requiring  railroads  receiving  government  aid  to  construct  and  operate  their 
own  telegraph  lines, ^^  statutes  awarding  compensation  for  injuries  incidental 
to  the  exercise  of  constitutional  powders, -'^  the  necessity  of  public  vaccination  as 
a  safeguard  to  the  public  health,-^  and  generally  as  to  all  statutes  enacted  under 
the   authority   of   the   reserved   police   powers   of   the   states. -- 


Agriculture,  171  U.  S.  345.  43  L-  Ed.  191; 
McLean  v.  Denver,  etc..  R.  Co..  203  U.  S. 
38.  55,  51   L.  Ed.  78. 

16.  Ordinances  disposing  of  garbage. — • 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  321,  50  L. 
Ed.  204;  Gardner  v.  Michigan,  199  U.  S. 
325,  50  L.   Ed.  212. 

Where  the  state  has  committed  the  sub- 
ject of  the  best  means  of  disposing  of  gar- 
bage in  municipal  corporations  to  the  dis- 
cretion of  the  board  of  supervisors  or 
other  municipal  authorities,  the  courts 
inust  accept  the  sohition  adopted  by  such 
authorities,  unless  the  ordinances  relating 
thereto  are.  in  some  essential  particular, 
repugnant  to  the  fundamental  law.  So 
long  as  the  method  adopted  is  not  open  to 
constitutional  objection,  the  courts  cannot 
declare  the  ordinances  invalid  upon  the 
theory  that  some  different  and  better 
method  should  have  been  adopted.  Cali- 
fornia Reduction  Co.  v.  Sanitary  Re- 
duction Works.  199  U.  S.  306,  321,  50  L- 
Ed.  204;  Gardner  v.  Michigan,  199  U.  S. 
225.  50  L.  Ed.  212. 

17.  Ordinances  restricting  lewd  women 
to  prescribed  limits. — L'Hote  v.  New  Or- 
lean-s,  177  U.  S.  587,  597,  44  L.  Ed.  899. 

The  reasonableness  or  propriety  of  the 
limits  fixed  by  an  ordinance  defining  that 
portion  of  the  city  within  which  lewd  and 
abandoned  women  must  live,  and  outside 
of  which  disorderly  houses  shall  not  be 
maintained,  is  a  matter  for  legislative  con- 
sideration, and  cannot  become  the  basis 
of  judicial  action.  L'Hote  v.  New  Or- 
leans, 177  U.  S.  587,  597,  44  L.  Ed.  899. 

18.  Options  to  buy  or  sell  grain. — Booth 
V.  Illinois,  184  U.  S.  425,  4.^2,  46  L.  Ed. 
623;  Otis  v.  Parker,  187  U.  S.  606,  609,  47 
L.  Ed.  323. 

It  may  be  that  the  steady,  vigorous  en- 
forcement of  the  Illinois  statute  prohibit- 
ing options  to  buy  or  sell  grain  at  a  future 
time  will  materially  interfere  with  the 
handling  or  moving  of  vast  amounts  of 
grain  in  the  west  which  are  disposed  of 
by  contracts  or  arrangements  made  in  the 
board  of  trade  in  Chicago.  But  those  are 
suggestions  for  the  consideration  of  the 
Illinois  legislature.  The  courts  have  noth- 
ing to  do  with  the  mere  policy  of  legis- 
lation. Booth  V.  Illinois,  184  U.  S. 
425,  432,  46  L.  Ed.  623.  Accord,  as 
to  similar  statute  of  the  state  of  Califor- 
nia, Otis  V.  Parker.  187  U.  S.  606,  609,  47 
L.    Ed.   323. 

19.  Requiring  railroads  aided  by  govern- 
ment to  construct  and  operate  their  own 


lines.— United    States    v.    Union    Pac.    R. 
Co..  160  U.  S.   1,  35,  40  L.  Ed.  319. 

The  validity  of  the  act  of  1888,  25  Stat. 
382.  requiring  all  railroads  and  telegraph 
companies  which  had  received  government 
aid  to  construct,  operate  and  maintain  by 
their  own  proper  corporate  agencies  and 
employees  the  telegraph  lines  which  the-y 
were  authorized  and  required  to  construct, 
cannot  be  made  to  turn  upon  the  inquiry 
by  the  courts  whether  the  policy  inau- 
gurated by  congress  was  best  for  the  pub- 
lic interests.  Neither  can  it  be  said  that 
said  act  is  not  germane  or  related  to  the 
objects  for  the  attainment  of  which  the 
aid  of  the  government  was  bestowed,  as 
indicated  by  the  act  of  1862.  United 
States  V.  Union  Pac.  R.  Co.,  160  U.  S.  1, 
3.5,  40  L.  Ed.  319. 

20.  Compensation  for  incidental  injuries. 
— Union  Bridge  Co.  t'.  United  States.  204 
U.  S.  364,  403,  51  L.  Ed.  523;  United  States 
V.  Realty  Co.,  163  U.  S.  427,  444.  41  L.  Ed. 
215. 

"It  is  for  congress  to  determine  whether, 
under  the  circumstances  of  a  particular 
case,  justice  requires  that  compensation 
be  made  to  a  person  or  corporation  suffer- 
ing incidentally  from  the  exercise  by  the 
national  government  of  its  constitutional 
powers."  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364.  403,  51  L.  Ed.  523. 
See,  also,  post,  "To  Lay  and  Collect 
Taxes,  Imposts  and  Excises,  and  to 
Pay  the  Debts  of  the  United  States,"  VI, 
D,  3,  f,  (1),  _(h),  (dd),   (aaa). 

21.  Necessity  of  public  vaccination. — 
Jacobson  v.  Massachusetts,  197  U.  S.  11. 
30.    31,    49    L.    Ed.   643. 

The  legislature  is  the  judge  in  the  first 
instance  of  the  necessity  of  public  vacci- 
nation as  a  safeguard  of  the  public  health 
against  an  epidemic  of  smallpox.  It  is 
also  for  the  legislature  to  say  whether  or 
not  a  general  vaccination  of  citizens  is 
the  best  mode  of  combating  the  disease; 
and  having  chosen  that  means,  it  is  not 
for  the  courts  to  declare  such  act  uncon- 
stitutional upon  the  theory  that  it  should 
have  adopted  some  other  method.  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  30,  31, 
49  L.  Ed.  643. 

22.  Police  regulations. — Mugler  v.  Kan- 
sas, 123  U.  S.  623,  661,  31  L.  Ed.  205;  Min- 
nesota V.  Barber.  136  U.  S.  313.  320,  34 
L.  Ed.  455;  Atkin  v.  Kansas,  191  U.  S.  207, 
223.  48  L.  Ed.  148;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  31,  49  L.  Ed.  643.  And 
see,  generally,  the  title  POLICE 
POWER. 

"  'If  there  is  any  such  power  in  the  ju- 
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(cc)  Motives  of  Legislature  Not  Subject  to  Judicial  Inquiry. — The  rule  is 
general,  with  reference  to  the  enactments  of  all  legislative  bodies,  that  the  courts 
cannot  inquire  into  the  motives  of  the  legislators  in  passing  them,  except  as  they 
may  be  disclosed  on  the  face  of  the  acts,  or  inferable  from  their  operation,  con- 
sidered with  reference  to  the  condition  of  the  country  and  existing  legislation. 
If  what  they  do  is  within  the  scope  of  their  powers  under  the  constitution, 
the  courts  have  nothing  to  do  with  the  motives  which  prompt  their  action.  In 
short,  the  knowledge  and  good  faith  of  a  legislature  are  not  open  to  question. 
It  is  conclusively  presumed  that  a  legislature  acts  with  full  knowledge  and  in 
good  faith. 23     "It  is,  of  course,  true,  as  suggested,  that  if  there  be  no  authoritv 


diciary  to  review  legislative  action  in  re- 
spect of  a  matter  affecting  the  general 
welfare,  it  can  only  be  when  that  which 
the  legislature  has  done  comes  within  the 
rule  that  if  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals  or  the  public  safety,  has 
no  real  or  substantial  relation  to  those  ob- 
jects, or  is,  beyond  all  question,  a  plain, 
palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  ef- 
fect to  the  constitu«tion.'  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  661,  31  L.  Ed.  205; 
Minnesota  v.  Barber,  136  U.  S.  313,  320.  34 
L.  Ed.  455;  Atkin  v.  Kansas.  191  U.  S.  207, 
223,  48  L.  Ed.  148."  Jacobson  v.  Mass- 
achusetts. 197  U.  S.  11.  31,  49  L.  Ed.  rt43. 
23.  Motives  of  legislature  not  subject 
to  judicial  inquiry. — Fletcher  v.  Peck,  6 
Cranch  87.  l.-^O,  3  L.  Ed.  162;  Ex  parte 
McCardle,  7  Wall.  506.  514,  19  L.  Ed.  264; 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S. 
535,  541,  24  L.  Ed.  148;  Antoni  v.  Green- 
how,  107  U.  S.  769,  775.  27  L.  Ed.  468; 
Soon  Hing  v.  Crowley,  113  U.  S.  703.  710, 
28  L.  Ed.  1145;  Powell  v.  Pennsylvania, 
127  U.  S.  678.  32  L.  Ed.  253;  The  Chinese 
Exclusive  Case.  130  U.  S.  581.  602.  32  L. 
Ed.  1068;  Minnesota  v.  Barber.  136  U.  S. 
313.  3r?0,  34  L.  Ed.  455;  United  States  v. 
Des  Moines  Nav.,  etc..  Co..  142  U.  S.  510, 
543,  35  L.  Ed.  1099;  United  States  v.  Old 
Settlers,  148  U.  S.  427.  466,  37  L.  Ed.  509; 
Virginia  v.  Tennessee.  148  U.  S.  503,  527, 
37  L.  Ed.  537;  Angle  v.  Chicago,  etc..  R. 
Co.,  151  U.  S.  1,  18,  25.  38  L.  Ed.  55; 
Hennington  v.  Georgia,  163  U.  S.  299.  307. 
41  L.  Ed.  166;  Gulf,  etc.,  R.  Co.  v.  Ellis. 
165  U.  S.  150,  154.  41  L.  Ed.  66;  Atchison. 
etc.,  R.  Co.  V.  Matthews,  174  U.  S.  96.  104, 
43    L.    Ed.   909;    New   Orleans   v.    Warner. 

175  U.  S.  120,  145,  44  L.  Ed.  96; 
Chicago,     etc..     R.     Co.     v.  ■  Thompkins, 

176  U.  S.  167,  17-3,  44  L.  Ed.  417;  Florida, 
etc..  R.  Co.  V.  Reynolds,  183  U.  S.  471, 
480,  46  L.  Ed.  283;  McCray  v.  United 
States.  195  U.  S.  27.  59,  49  L.  Ed.  78;  Ellis 
V.  United  States.  206  U.  S.  246,  •?56,  51  L. 
Ed.  1047.  See,  also,  ante,  "Presumption 
as  to  Legislative  Intention,"  VI,  D.  3,  d. 
(3),   (b),    (bb),   (eee). 

It  is  a  maxim  of  constitutional  law  that 
a  legislature  is  presumed  to  have  acted 
within  constitutional  limits,  upon  full 
knowledge  of  the  facts,  and  with  the  pur- 
pose   of    promoting    the    interests    of    the 


people  as  a  whole,  and  courts  will  not 
lightly  hold  that  an  act  duly  passed  by  the 
legislature  was  one  in  the  enactment  of 
which  it  has  transcended  its  power.  At- 
chison, etc.,  R.  Co.  V.  Matthews,  174  U.  S. 
96,   104,   43   L.   Ed.  909. 

"If  the  power  mentioned  is  vested  in 
congress,  any  reflection  upon  its  motives, 
or  the  motives  of  any  of  its  members  in 
exercising  it,  would  be  entirely  uncalled 
for.  This  court  is  not  a  censor  of  the 
morals  of  other  departments  of  the  gx)v- 
ernment;  it  is  not  invested  with  any  au- 
thority to  pass  judgment  upon  the  motives 
of  their  conduct.  When  once  it  is  estab- 
lished that  congress  possesses  the  power 
to  pass  an  act.  our  province  ends  with  its 
construction,  and  its  application  to  cases 
as  they  are  presented  for  determination." 
The  Chinese  Exclusion  Case,  130  U.  S. 
581,  602,  32  L.   Ed.   1068. 

In  a  contest  between  two  individuals, 
claiming  under  an  act  of  a  legislature,  the 
court  cannot  inquire  into  the  motives 
which  actuated  the  members  of  that  legis- 
lature. If  the  legislature  might  constitu- 
tionally pass  such  an  act;  if  the  act  be 
clothed  with  all  the  requisite  forms  of  a 
law,  a  court,  sitting  as  a  court  of  law,  can- 
not sustain  a  s«it  between  individuals, 
founded  on  the  allegation  that  the  act  is 
a  nullity,  in  consequence  of  the  impure 
motives  which  influenced  certain  members 
of  the  legislature  which  passed  the  law. 
Fletcher  v.  Peck.  6  Cranch  87.  3  L.  Ed. 
162. 

"The  motives  of  the  legislators,  con- 
sidered as  the  purposes  they  had  in  view, 
will  always  be  presumed  to  be  to  accom- 
plish that  which  follows  as  the  natural 
and  reasonable  effect  of  their  enactments. 
Their  motives,  considered  as  the  moral 
inducements  for  their  votes,  will  vary 
with  the  different  members  of  the  legis- 
lative body.  The  diverse  character  of 
such  motives,  and  the  impossibility  of 
penetrating  into  the  hearts  of  men  and  as- 
certaining the  truth,  precludes  all  such  in- 
quiries as  impracticable  and  futile."  Soon 
Hing  t'.  Crowley,  113  U.  S.  703,  710,  28  L. 
Ed.  1145;  Minnesota  v.  Barber,  136  U.  S. 
313,   320,   34   L.    Ed.   455. 

"Courts  are  not  concerned  with  the 
mere  beliefs  and  sentiments  of  legislators, 
or  with  the  motives  which  influence  them 
in   enacting   laws   which   are    within   legis- 
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in  the  judiciary  to  restrain  a  lawful  exercise  of  power  by  another  department 
of  the  government,  where  a  wrong  motive  or  purpose  has  impelled  to  the  exer- 
tion of  the  power,  that  abuses  of  a  power  conferred  may  be  temporarily  ef- 
fectual. The  remedy  for  this,  however,  lies,  not  in  tlie  abuse  by  the  judicial 
authority  of  its   functions,  but  in  the  people,   upon   whom,  after  all.  under  our 


lative  competency."  Hennington  v.  Geor- 
gia, 163  U.  S.  299,  307,  41  L.  Ed.  166. 

"We  must  assume  that  the  legislature 
acts  according  to  its  judgment  for  the 
best  interests  of  the  state.  A  wrong  in- 
tent cannot  be  imputed  to  it."  Florida, 
etc.,  R.  Co.  V.  Reynolds.  183  U.  S.  471, 
480,  46  L.   Ed.  283. 

Fraudulent  revocation  of  grant  to  pub- 
lic service  corporation. — Thus  where  one 
public  service  corporation,  by  means  of 
fraudulent  representations,  bribery  and 
other  corrupt  practices,  and  evil  influence 
brought  to  bear  upon  the  legislators,  pro- 
cures the  enactment  of  a  law  revoking  a 
grant  made  to  another  public  serv- 
ice company  engaged  in  the  con- 
struction of  a  railroad,  to  the  great 
and  undeniable  injury  of  the  latter, 
the  courts  have  no  jurisdiction  to 
declare  the  revoking  act  void  because  of 
the  improper  motives  which  prompted  the 
legislature.  Such  principle  does  not,  how- 
ever, extend  to  the  prevention  of  the 
courts  granting  redress  to  the  wronged 
party  against  the  company  whose  wrong- 
ful acts  and  practices  caused  the  injury 
of  which  it  complains.  Angle  v.  Chicago, 
etc..   R.   Co.,   1.51  U.   S.   1,  25,  38   L.   Ed.   55. 

Treaty  of  1846. — The  court  of  claims  de- 
clined to  go  beyond  the  treaty  of  1846 
upon  the  ground  that  it  was  not  within 
the  province  of  a  court,  either  of  law  or 
equity,  to  determine  that  a  treaty  or  an 
act  of  congress  had  been  procured  by  du- 
ress or  fraud,  and  declare  it  inoperative 
for  that  reason.  United  States  v.  Old 
Settlers,  148  U.  S.  427,  466,  37  L.  Ed.  509; 
Virginia  v.  Tennessee,  148  U.  S.  503,  527, 
37  L.  Ed.  537. 

Revocation  of  license  of  foreign  insur- 
etnce  company. — Thus  the  state  of  Wis- 
consin having  the  power  to  revoke  the 
license  of  a  foreign  insurance  company 
to  do  business  within  the  state  for  any 
reason,  or  for  no  reason  at  all,  as 
it  may  see  fit,  a  statute  which  di- 
rects the  secretary  of  state  to  re- 
voke the  license  of  any  such  company 
which  attempts  to  move  a  case  from  the 
state  to  the  federal  courts,  cannot  be  de- 
clared unconstitutional  upon  the  ground 
that  it  was  the  intention  of  the  legisla- 
ture to  accomplish  an  unconstitutional  re- 
sult, namely,  the  prevention  of  the  com- 
pany's exercising  its  constitutional  right 
to  resort  to  the  federal  courts.  Doyle  v. 
Continental  Ins.  Co..  94  U.  S.  535.  541.  24 
L.    Ed.   148. 

Legislative  divorces. — Where  it  is  within 
the  competency  of  a  territorial  lecisla- 
tive  assembly  to  pass  an  act_  granting  a 
divorce,    the    courts    cannot    inquire    into 


its  motives  in  so  doing;  its  will  is  a  suffi- 
cient reason  for  its  action.  Maynard  v. 
Hill.    125    U.    S.   190.   209.   31    L.    Ed.    654. 

Ordinance  regulating  laundries. — And, 
even  should  it  be  true,  as  alleged,  that  an 
ordinance  regulating  laundries  and  wash- 
houses,  which  is.  on  its  face,  a  valid  po- 
lice regulation,  was  designed  for  the  pur- 
pose of  enforcing  an  unjust  discrimina- 
tion against  Chinese  residents  engaged  in 
tliat  business,  on  account  of  their  race  and 
color,  it  is  no  ground  for  declaring  it  un- 
constitutional unless  in  its  enforcement  it 
is  made  to  operate  only  against  the  class 
mentioned.  Soon  Hing  v.  Crowley,  113 
U.   S.  703.  711.  28  L.  Ed.  114?. 

Motives  prompting  enactment  of  eight- 
hour  law. — An  act  of  congress  which 
limits  the  employment  of  all  la- 
borers and  mechanics  employed  by 
the  United  States.  by  the  District 
of  Columbia  or  by  any  contractor 
or  subcontractor  upon  any  of  the  public 
works  of  the  United  States,  or  the  dis- 
trict, to  eight  hours  in  one  calendar  day, 
cannot  be  declared  invalid  through  any 
speculation  or  allegation  as  to  improper 
motives  prompting  its  enactment.  Ellis 
V.  United  States.  206  U.  S.  246,  256.  51  L. 
Ed.    1047. 

"Congress,  as  incident  to  its  power 
to  authorize  and  enforce  contracts  for 
public  works,  may  require  that  they 
shall  be  carried  out  only  in  a  way  consist- 
ent with  its  views  of  public  policy,  and 
may  punish  a  departure  from  that  way.  It 
is  true  that  it  has  not  the  general  power 
of  legislation  possessed  by  the  legisla- 
tures of  the  states,  and  it  may  be  true 
that  the  object  of  this  law  is  of  a  kind 
not  subject  to  its  general  control.  But 
the  power  that  it  has  over  the  mode  in 
which  contracts  with  the  United  States 
shall  be  performed  cannot  be  limited  by  a 
speculation  as  to  motives.  If  the  motive 
be  conceded,  however,  the  fact  that  con- 
gress has  not  general  control  over  the 
conditions  of  labor  does  not  make  uncon- 
stitutional a  law  otherwise  valid,  because 
the  purpose,  of  the  law  is  to  secure  to  it 
certain  advantages,  so  far  as  the  law 
goes."  Ellis  V.  United  States,  206  U.  S. 
246.   256.   51   L.  Ed.  1047. 

Law  prescribing  dav  of  rest;  Sunday 
laws. — .\nd  where  the  legislature  has  pre- 
scribed that  all  persons  shall  cease  from 
their  labors  upon  the  Snbbath  day.  works 
of  charity  and  nef^essitv  excepted,  the 
courts  cannot  inquire  into  the  motives 
which  prompted  the  legislature  in  fixing 
upon  that  particular  day  and  declare  the 
statute  void  upon  the  ground  that  it  is  a 
legislative  attempt  to  compel  the  perform- 
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institutions,  reliance  must  be  placed  for  the  correction  of  abuses  committed  in 
the  exercise  of  a  lawful  power. "-^ 

Limitations  of  Doctrine. — While  it  is  undoubtedly  true  that  the  general 
doctrine  is  as  above  stated,  and  that  the  legislature  is  presumed  to  act  with  full 
knowledge  of  the  facts  upon  which  its  legislation  is  based,  it  is  not  true  that 
its  judgment  upon  those  facts  is  not  subject  to  investigation. ^^  And  while 
good  faith  and  a  knowledge  of  existing  conditions  on  the  part  of  a  legislature 
is  to  be  presumed,  yet  to  carry  that  presumption  to  the  extent  of  always  holding 
that  there  must  be  some  undisclosed  and  unknown  reason  for  subjecting  cer- 
tain individuals  or  corporations  to  hostile  and  discriminating  legislation  is  to 
make  the  protecting  clauses  of  the  fourteenth  amendment  a  mere  rope  of 
sand,   in   no   manner   restraining  state   action.-*' 

(dd)  Implied  Limitations  upon  Legislative  Potuers;  Statutes  Opposed  to 
Natural  Justice,  eUc. — The  question  whether  there  are  not  implied  limitations 
upon  the  powers  of  the  state  and  national  legislatures,  arising  out  of  the  nature 
of  free  governments  and  fundamental  principles  supposed  to  pervade  or  underlie 
our  constitutions,  was  the  subject  of  early  discussion  and  the  occasion  of  much 
difference  of  opinion  among  the  justices  composing  the  federal  supreme  court. 
On  the  one  hand  it  was  insisted  that  if  congress  or  the  legislature  of  a  state 
should  pass  a  law  within  the  general  scope  of  their  constitutional  power,  the 
court  could  not  pronounce  it  void  merely  because,  in  their  judgment,  it  was  con- 
trary to  the  principles  of  natural  justice;  the  ideas  of  natural  justice  being  reg- 
ulated by  no  fixed  standard,  and  the  legislature,  as  a  co-ordinate  branch,  being 
entitled  to  an  equal  right  of  opinion  with  the  courts.-"     On  the  other  hand,  it 


ance  of  a  religious  duty  or  the  oi^serv- 
ance  of  the  holy  day.  Henniiigton  v. 
Georgia.  163  U.  S.  299,  :{07,  41  L.  Kd.  166. 
Fraudulent  expenditure  of  public  funds. 
— The  fact  that  the  city  of  New  Orleans 
chose  to  pay  .$300,000  in  1876,  for  property 
which  Van  Norden  bought  in  1872  from 
the  Ship  Canal  Company  for  $50,000.  is 
not  one  which  can  be  considered  here. 
New  Orleans  v.  Warner,  175  U.  S.  120. 
145.  44  L.  Ed.  96. 

24.  McCray  v.  United  States,  195  U.  S. 
27.  55,  49  L.  Ed.  78;  Knowlton  v.  Moore, 
178  U.  S.  41,  60.  44  L.  Ed.  969.  Accord: 
Lottery  Case.  188  U.  S.  321.  47  L.  Ed.  492. 

25.  Limitations  of  doctrine. — Chicago, 
etc.,  R.  Co.  V.  Thompkins,  170  U.  S.  167. 
173.  44  L.   Ed.  417. 

For  example,  the  presumption  that  the 
legislature  acted  with  full  knowledge  of 
the  facts  upon  which  its  legislation  is 
based  cannot  preclude  a  judicial  inquiry 
when  vested  rights  or  property  are  dis- 
turbed by  a  legislative  enactment  in  re- 
spect to  rates.  Chicago,  etc.,  R.  Co.  v. 
Thompkins.  176  U.  S.  167.  173,  44  L.  Ed. 
417. 

26.  Same;  hostile  and  discriminating  leg- 
islation.—Gulf,  etc.,  R.  Co.  V.  Ellis,  165 
U.    S.    150,    154,    41    L.    Ed.    66. 

27.  Implied  limitations;  statutes  opposed 
to  natural  justice,  etc. — Calder  v.  Bull.  3 
Ball.  386.  399,  1  L.  Ed.  648;  Jones  v.  Van 
Zandt.  5  How.  215,  12  L.  Ed.  122.  See, 
also,  Vanhorne  v.  Dorrance,  2  Dall.  304, 
310.  1  L.  Ed.  391;  Satterlee  v.  Matthew- 
son.  2  Pet.  380.  413.  7  L.  Ed.  458. 

Constitutional  provision  relating  to   re- 


turn of  fugitive  slaves. — In  the  case  of 
Jones  V.  Van  Zandt,  5  How.  215,  12  L- 
Ed.  122.  it  was  urged  upon  the  court  in 
argument  that  not  only  the  fugitive  slave 
act  of  1793.  but  the  constitutional  provi- 
sion providing  for  the  delivery  up  and  re- 
turn of  fugitive  slaves,  should  be  disre- 
garded and  declared  unconstitutional  upon 
the  ground  th;  t  there  can  be  no  valid  law 
recognizing  slavery  or  right  of  property 
in  man.  Replying  to  this  argument,  Mr. 
Justice  Woodbury,  delivering  the  opinion 
of  the  court,  says:  "Before  concluding, 
it  may  be  expected  by  the  defendant  that 
some  notice  should  be  taken  of  the  ar- 
gument, urging  on  us  a  disregard  of  the 
constitution  and  the  act  of  congress  in 
respect  to  this  subject,  on  account  of  the 
supposed  inexpediency  and  invalidity  of 
all  laws  recognizing  slavery  or  any  right 
of  property  in  man.  But  that  is  a  politi- 
cal question,  settled  by  each  state  for  it- 
self; and  the  federal  power  over  it  is 
limited  and  regulated  by  the  people  of  the 
states  in  the  constitution  itself,  as  one  of 
its  sacred  compromises,  and  which  we 
possess  no  authority  as  a  judicial  body  to 
modify  or  overrule.  Whatever  may  be  the 
theoretical  opinions  of  any  as  to  the  ex- 
pediency of  some  of  those  compromises, 
or  of  the  right  of  property  in  persons 
which  they  recognize,  this  court  has  no 
alternative,  while  they  exist,  but  to  stand 
by  the  constitution  and  laws  with  fidelity 
to  their  duties  and  their  oaths.  Their 
path  is  a  strait  and  narrow  one.  to  go 
where  that  constitution  and  the  laws  lead, 
and  not  to  break  both,  by  traveling  with- 
out   or    beyond    them." 
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was  insisted  that  there  were  implied  Hmitations,  upon  the  powers  of  the  legis- 
lative departments,  implied  reservations  of  individual  rights  of  property  and 
person,  arising  out  of  the  essential  nature  of  society  and  free  government,  and 
ba'^ed  upon  fundamental,  though  unexpressed,  principles  pervading  our  consti- 
tutions, beyond  which  the  legislative  branches  could  not  go,  and  that  should  they 
attempt  to'  do  so,  the  judicial  department  would  have  the  power,  and  that  it 
would  be  its  duty,  upon  its  assistance  being  properly  invoked,  to  interpose  a  re- 
straining hand  and  declare  such  enactments  unconstitutional  and  void.-^  This 
latter  view  seems  to  have  finally  triumphed  in  the  case  of  Loan  Association  v. 
Topeka.  The  question  there  arose  upon  the  constitutionality  of  a  statute  au- 
thorizing municipal  councils  to  appropriate  funds  or  issue  bonds  for  the  purpose 
of  aiding  in  the  establishment  of  manufacturing  plants  owned  by  private  persons, 
and  to  levy  taxes  to  pay  the  same  when  due.  In  delivering  the  opinion  of  the 
courts,  holding  such  statute  to  be  unconstitutional  as  an  unauthorized  invasion 
of  private  rights  and  beyond  the  power  of  the  legislature,  Mr.  Justice  Miller 
said  in  part:  "It  must  be  conceded  that  there  are  such  rights  in  every  free  gov- 
ernment beyond  the  control  of  the  state.  *  *  *  The  theory  of  our  governments, 
state  and  national,  is  opposed  to  the  deposit  of  unlimited  power  anywhere.  The 
executive,  the  legislative,  and  the  judicial  branches  of  these  governments  are  all 
of  limited  and  defined  powers.  There  are  limitations  on  such  power  which 
grow  out  of  the  essential  nature  of  all  free  governments ;  implied  reservations 
of  individual  rights,  without  which  the  social  compact  could  not  exist,  and  which 
are  respected  by  all  governments  entitled  to  the  name.  *  *  *  Qf  all  the 
powers  conferred  upon  government,  that  of  taxation  is  most  liable  to  abuse. 
*  *  *  This  power  can  as  readily  be  employed  against  one  class  of  individuals 
and  in  favor  of  another,  so  as  to  ruin  the  one  class  and  give  unlimited  wealth 
and  prosperity  to  the  other,  if  there  is  no  implied  limitation  of  the  uses  for 
which  the  power  may  be  exercised.  To  lay  with  one  hand  the  power  of  the 
government  on  the  property  of  the  citizen,  and  with  the  other  to  bestow  it  upon 
favored  individuals  to  aid  private  enterprises  and  build  up  private   fortunes,  is 

28.  Statutes  violating  fundamental  rights 

and  principles.— Calder  v.  Bull,  3  Dall. 
386,  388,  1  L.  Ed.  648;  Anderson  v.  Dunn, 
6  Wheat.  204,  231,  5  L-  Ed.  242;  Wilkinson 
V.  Leland,  2   Pet.  627,  7  L.   Ed.  542. 

"I  cannot  subscribe  to  the  omnipotence 
of  a  state  legislature,  or  that  it  is  abso- 
lute and  without  control;  although  its  au- 
thority should  not  be  expressly  restrained 
by  the  constitution,  or  fundamental  law 
of  the  state.  *  *  *  An  act  of  the  legisla- 
ture (for  I  cannot  call  it  a  law)  contrary 
to  the  great  first  principles  of  the  social 
compact,  cannot  be  considered  a  rightful 
exercise  of  legislative  authority.  The 
obligation  of  a  law,  in  governments  es- 
tablished on  express  compact,  and  on  re- 
publican principles,  must  be  determined 
by  the  nature  of  the  power  upon  which 
it  was  founded."  (Opinion  of  Chase,  J.) 
Calder  v.  Bull,  3  Dall.  386,  388,  1  L.  Ed. 
648. 

"It  may  well  be  doubted,  whether  the 
nature  of  society  and  of  government  does 
not  prescribe  some  limits  to  the  legisla- 
tive power;  and  if  any  be  prescribed, 
where  are  they  to  be  found,  if  the  prop- 
erty of  an  individual,  fairly  and  honestly 
acquired,  may  be  seized  without  compen- 
sation? To  the  legislature,  all  legislative 
power  is  granted;  but  the  question, 
whether  the  act  of  transferring  the  prop- 
erty of   an   individual  to   the   public,  be   in 


the  nature  of  legislative  power,  is  well 
worthy  of  serious  reflection."  Marshall, 
C.  ].,  delivering  the  opinion  in  Fletcher 
V.  Peck,  6  Cranch  87,  135.  3   L.  Ed.   162. 

The  American  legislative  bodies  have 
never  possessed,  or  pretended  to,  the  om- 
nipotence which  constitutes  the  leading 
feature  in  the  legislative  assembly  of 
Great  Britain.  Anderson  v.  Dunn,  6 
Wheat.  204,  231,  5  L.   Ed.  242. 

''That  government  can  scarcely  be 
deemed  to  be  free,  where  the  rights  of 
property  are  left  solely  dependent  on  the 
will  of  the  legislative  body  without  any 
restraint.  A  fundamental  maxim  of  a  free 
government  seems  to  require,  that  the 
rights  of  personal  liberty  and  private 
property  should  be  held  sacred;  at  least, 
no  court  of  justice  in  this  country  would 
be  justified  in  assuming  that  the  power 
to  violate  or  disregard  them,  a  pawer  so 
repugnant  to  the  common  principles  of 
justice  and  civil  liberty,  lurked  under  any 
general  grant  of  legislative  authority,  or 
ought  to  be  implied  from  a  general  ex- 
pression of  the  will  of  the  people;  the 
people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and 
well  being,  without  very  strong  and  di- 
rect expressions  of  such  an  intention." 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  Ed. 
542. 
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none  the  less  a  robbery  because  it  is  done  under  the  forms  of  law  and  is  called 
taxation.    This  is  not  legislation.     It  is  a  decree  under  legislative  forms. "-'^ 

Same;  Impairment  of  Vested  Eights. — See  post,  "Validity;  Power  to 
Divest  Vested  Rights."  VIII,  B,  2. 

(ee)  IVhere  Intent  Good,  but  Operation  and  Effect  Unconstitutional. — The 
presumption  that  a  statute  was  enacted,  in  good  faith,  for  the  purpose  expressed 
in  the  title,  cannot  control  the  final  determinaiion  of  the  question  whether  it  is 
not  repugnant  to  the  constitution  of  the  United  States.  There  may  be  no  pur- 
pose upon  the  part  of  a  legislature  to  violate  the  provisions  of  that  instrument, 
and  yet  a  statute  enacted  by  it,  under  the  forms  of  law,  may,  by  its  necessary 
operation,  be  destructive  of  rights  granted  or  secured  by  the  constitution.  In 
such  cases  the  courts  must  sustain  the  supreme  law  of  the  land  by  declaring 
the   statute   unconstitutional   and    void.^*^ 


29.  Doctrine  of  Loan  Ass'n  v.  Topeka, 

20  Wall.   655.  23   L.    Ed.    455. 

Same:  appropriating  private  property  to 
other  than  public  purpose. — See,  in  ac- 
cord, as  to  the  constitutionality  of  appro- 
priating property  or  levying  taxes  tor 
private  purposes,  Hepburn  v.  Griswold,  8 
Wall.  603.  623,  19  L.  Ed.  513;  Olcott  v. 
Supervisors.  16  Wall.  678.  689,  21  L.  Ed. 
382:  Township  of  Pine  Grove  v.  Talcott. 
19  Wall.  666,  676,  22  L.  Ed.  227;  Board  of 
Commissioners  v.  Lucas.  93  U.  S.  108.  114, 
1?.  L.  Ed.  822;  Parkersburg  v.  Brown,  lOG 
U.  S.  487,  27  L.  Ed.  238;  Cole  v.  La 
Grange,  113  U.  S.  1,  7,  28  L.  Ed.  896: 
Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S. 
9.  21.  25.  28  L.  Ed.  889;  Kaukauna  Water 
Power  Co.  V  Green  Bay,  etc.,  Canal 
Co.,  142  U.  S.  254,  273,  35  L.  Ed.  1004. 
See,  also,  Township  of  Burlington  v. 
Beasley,  94  U.  S.  310,  24  L-  Ed.  161;  New 
Orleans  v  Clark,  95  U.  S.  644.  24  L.  Ed. 
521;  County  Commissioners  v.  Chandler, 
96  U.  S.  205,  24  L.  Ed.  625;  Taylor  v. 
Ypsilanti,  105  U.  S.  60,  26  L.  Ed.  1008; 
United  State?  v.  Dodge  County  Comm'rs, 
110  U.  S.  156,  28  L  Ed.  103;  Osborne  v. 
County  of  Adams.  106  U.  S.  181,  27  L. 
Ed.  129;  S.  C.  109  U.  S  1,  27  L. 
Ed.  835:  Blair  v.  Cuming  Co.,  Ill 
U.  S.  363.  372.  28  L.  Ed.  457;  Middleton 
V.  Mullica  Township.  112  U.  S.  433.  28  L. 
Ed.  785;  Wurts  v.  Hoagland,  114  U.  S. 
606.  614,  29  L.  Ed.  229;  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S. 
650.  659,  29  L.  Ed.  516:  Young  v.  Claren- 
don Township,  132  U.  S.  340.  356,  33  L. 
Ed.  356;  Gilman  v.  Sheboygan,  2  Black 
510.  17  L.  Ed.  305;  Rogers  r.  Burlington. 
3  Wall.  654,  18  L.  Ed.  79;  Railroad  Co. 
V.  Oi-oe  County,  16  Wall.  667,  21  L.  Ed. 
375;    Olcott   V.    Supervisors.    16   Wall.    678. 

21  L.  Ed.  382;  Queensbury  v.  Culver.  19 
Wall.  83.  22  L.  Ed.  100;  Secombe  v. 
Railroad  Co.,  23  Wall.  108.  23  L.  Ed.  67; 
all  involving  the  question  whether  the 
purpose  for  which  the  property  was  taken 
or  the  tax  levied  was  or  was  not  public. 
See,  also,  the  titles  DUE  PROCESS  OF 
LAW;  EMINENT  DOMAIN;  MUNICI- 
PAL, COUNTY,  STATE  AND  FED- 
ERAL AID;  TAXATION. 

Statute     imposing     excise     upon     artifi- 

4  U  S  Enc— 18 


cially  colored  oleomargarine. — Whatever 
may  be  the  doctrine  as  to  the  power  of 
the  courts  to  invalidate  acts  of  congress 
upon  the  theory  that  they  transcend  the 
implied  limitations  upon  the  powers  of 
that  body,  or  that  they  are  opposed 
to  inherent  and  fundamental  princi- 
ples of  government  which  underlie 
tlie  constitution,  it  is  not  controlling 
and  has  no  application  to  an  act  of 
congress  which  imposes  an  excise 
upon  artificially  colored  oleomargarine  but 
not  upon  artificially  colored  butter,  and 
which  is  alleged  to  be  so  excessive  as  to 
destroy  the  former  industry  in  favor  of 
the  persons  engaged  in  the  manufacture 
of  the  latter.  This  results  from  the  na- 
ture of  artificially  colored  oleomargarine 
and  from  the  tendency  of  that  article  to 
deceive  the  public  into  buying  it  for  but- 
ter. McCrav  7-.  United  States.  195  U.  S. 
27.    49   L.    Ed.    78. 

30.  Where  intent  good,  but  operation 
and  effect  unconstitutional. — Henderson  z'. 
New^  York  City.  92  U.  S.  259,  268.  33  L.  Ed. 
543;  People  v.  Compagnie  Generale 
Transatlantique,  107  U.  S.  59,  63.  27  L.  Ed. 
383;  Soon  Hing  v.  Crowlev,  113  U.  S.  703, 
28  L.  Ed.  1145.  Yick  Wo  v.  Hopkins, 
118  U.  S.  356.  30  L.  Ed.  220;  Mugler  v. 
Kansas,  123  U.  S.  623,  661,  31  L.  Ed  205; 
Minnesota  v.  Barber,  136  U.  S.  313,  319, 
34  L.  Ed.  455;  Brimmer  v.  Rebman,  138 
U.  S.  78,  34  L.  Ed  862;  McCray  v.  United 
States.  195  U.  S.  27.  60,  49  L.  Ed.  78; 
Lochner  v.  New  York,  198  U.  S.  45,  64, 
49  L.   Ed.  937. 

"The  purpose  of  a  statute  must  be  de- 
termined from  the  natural  and  legal  ef- 
fect of  the  language  employed;  and 
whether  it  is  or  is  not  repugnant  to  the 
constitution  of  the  United  States  must 
be  determined  from  the  natural  effect  of 
such  statutes  when  put  into  operation, 
and  not  from  their  proclaimed  purpose. 
Minnesota  v.  Barber,  136  U.  S.  313.  34  L. 
Ed.  455;  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  L.  Ed.  862.  The  court  looks  beyond 
the  mere  letter  of  the  law  in  such  cases. 
Yick  Wo  V.  Hopkins.  118  U.  S.  356.  30  L 
Ed.  220."  Lochner  v.  New  York,  198  U. 
S.    45,    64,    49    L.    Ed.    937. 

"Of  course,  where  a  state  law  is  assailed 
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(ff)  Where  Statute  Othcmnse  Unobjectionable  Is  Unfaithfully  Adminis- 
tered.— A  law  cannot  be  held  unconstitutional  because,  while  its  just  interpreta- 
tion is  consistent  with  the  constitution,  it  is  unfaithfully  administered  by  those 
who  are  charged  with  its  execution.  Their  doings  may  be  unlawful  while  the 
statute  is  valid.-'' ^  But  where  an  ordinance  or  law  vests  an  absolute  and 
arbitrary  discretion  in  a  municipal  board,  without  the  right  of  appeal  or 
review  therefrom,  to  grant  or  refuse  licenses  for  conducting  a  legitimate 
and  proper  business,  without  regard  to  the  character  or  fitness  of  the  ap- 
plicant or  the  .suitableness  of  the  place  where  it  is  proposed  to  be  conducted, 
thereby  putting  it  in  the  power  of  such  board  to  make  unjust  and  arbitrary  dis- 
criminations founded  upon  race  or  color  or  other  arbitrary  distinction,  and  it  is 
actually  shown  that  such  discriminations  are  made,  such  ordinance  will  be  held 
unconstitutional  as  denying  the  equal  protection  of  the  laws  in  violation  of  the 
first  section  of  the  fourteenth  amendment.^^  B^t  ^  statute  is  not  to  be  held  un- 
constitutional by  indulging  in  conjecture  as  to  every  conceivable  harm  which 
may  arise  or  wrong  which  may  be  occasioned  by  the  abuse  of  the  lawful  powers 
which  it  confers.     That  should  be  considered  when  the  supposed  abuse  arises.^^ 

igg)  Pozi'er  of  the  Judiciary  to  Enfoin  the  Enactment  of  Statutes  or  Ordi- 
na^ures. — The  courts  would  pass  the  line  that  separates  judicial  from  legislative 
authority  if  by  any  order  or  in  any  mode  they  should  assume  to  control  the 
discretion  with  which  municipal  assembli-es  are  invested  when  deliberating  upon 
the  adoption  or  rejection  of  ordinances  proposed  for  their  adoption.  The  pas- 
sage of  ordinances  by  such  bodies  are  legislative  acts  which  a  court  of  equity 
will  not  enjoin.^"*  If  an  ordinance  be  passed  and  be  invalid,  the  jurisdiction  of 
the  courts  may  then  be  invoked  for  the  protection  of  private  rights  that  may 
be  violated  by  its  enforcement;  but  the  power  of  the  court  cannot  be  exercised 
to  restrain  its  enactment  in  the  first  instance.^''^ 

(c)  Independence  of  the  Executiz'C — (aa)  Generally. — The  executive  power 
is  vested  in  a  president ;  a^d  so  far  as  his  powers  are  derived  from  the  constitu- 
tion, he  is  beyond  the  reach  of  any  other  department,  except  in  the  mode  pre- 
scribed  by  the  constitution   through   the  impeaching  power .•'<^ 

(bb)  Judicial  Control  of  the  Executii'e — (aaa)  The  Federal  Executive  and 
His  Subordinates. — By  the  constitution  of  the  United  States,  the  president  is 
invested  with  certain  important  political  powers,  and  is  accountable  only  to  his 

as    repugnant    to    the    constitution    of    the  118    U.    S.    3.56,    373,    374.    30    L.    Ed.    220; 

United    States,    and    on    its    face    such    act  Crowley  v.    Christensen,   137   U.   S.   86,   92, 

was    seemingly    within    the    power    of    the  34    L.    Ed.    620.     See,    also,    Henderson    v. 

state  to  adopt,  but  its  necessary  effect  and  New   York   City,   92   U.   S.   259,   23   L.    Ed. 

operation   is  to  usurp  a  power  granted  by  543;   Chy  Lung  v.   Freeman,  92  U.   S.  275, 

the  constitution  to  the  government  of  the  28    L.    Ed.    550.      And    see   post,   "Equality 

United    States,    it    must    follow,    from    the  Rule    Forbids    That    Individuals    Shall    Be 

paramount    nature    of    the    constitution    of  Subjected      to      Arbitrary       Exercise      of 

the    United    States,    that    the    act    is    void.  Power."  VII,  R,  2,  i.  et  seq. 
In   such   a   case   the   result   of  the   test   of  33.     Same. — Compagnie    Francaise,    etc., 

necessary  operation  and  effect  is   to  dem-  j,.    State    Board   of   Health,   186   U.   S.    380, 

onstrate    the    want    of    power,    because    of  392,  46   L.   Ed.  1209. 

the    controlling   nature    of    the    limitations  3^    p^^^^   ^j   ^^^^^^   ^^   ^^.   ^^^  ^^^   ^^ 

imposed  by  the  constitution  of  the  United  ^ctment  of  statutes  and  ordinances.— New 

States  on   the   states.   ^^McCray  z.  United  q^j^^^^  Waterworks  Co.  v.  New  Orleans, 

States.   1S5   U.   S.   27     60,   49   L..Ed.   78.  ^g^  ^    5    4^^    4gj    ^^  ^    ^^    ^^g 

31.  Where     statute     otherwi'^e      unob-  „^      o  a-  r^  1  Txr  .  1 
jectionable    is    unfaithfully     administered.  ^35.     Same.-New     ^I^^f     Waterworks 

Cummings    v.    National    Bank.    101    U.    S.       ^"''.^^^^^^'^''^''''^^i^^-^-.V-^} 
153,  161,  25  L.  Ed.  903;   Compagnie  Fran-       L-  Ed.  5  8.  See,  generally    on  this  suWct. 

caise,   etc..  v.    State   Board   of   Health,   186  ^^^l.,p''''"%Jf^p\Vrp?  ' 

U.    S.    380,   392,   46    L-    Ed.    1209;    Michigan  J^AJNL,Ji^;    bl.ViUins. 

Cent.  R.  Co.  V.  Powers.  201  U.  S.  245,  50  36.     Independence    of    the    executive.^ 

L.    Ed.   744.  Marbury   v.    Madison,    1    Cranch    137,    166, 

32.  Oppressive  administration  of  law  2  L.  Ed.  60;  Mississippi  v.  Johnson,  4 
vesting  absolute  and  arbitrary  discretion.  Wnll.  475,  18  L.  Ed.  437;  Kendall  v. 
—Soon  Hinjr  t.  Crowley,  113  U.  S.  703.  United  States,  12  Pet.  524,  610,  9  L.  Ed. 
711.  28  L.  Ed.  11-15;  Yick  Wo  v.  Hopkins,  1181. 
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country  in  his  political  character,  and  to  his  own  conscience.  As  to  such  powers 
the  judiciary  lias  no  power  to  control  or  restraui  his  discretion.-'^' 

Principle  Extends  to  Heads  of  Departments— Mandamus.— This  prin- 
ciple extends  to  the  heads  of  the  executive  departments.  Where  the  heads  of 
departments  are  the  political  or  confidential  agents  of  the  executive,  merely  to 
execute  the  will  of  the  president,  in  cases  in  which  the  executive  possesses  a 
constitutional  or  legal  discretion,"  their  acts  are  his  acts,  and  there  exists  no 
power  in  the  judiciary  to  control  or  review  their  discretion;  such  powers  being 
political,    are    only    politically    examinable.^^ 

Power  of  Judiciary  to  Review  Construction  Placed  upon  Statutes  by 
Heads  of  Departments. — The  judiciary  is  not  bound  by  the  practial  construc- 
tion placed  upon  statutes  by  the  heads  of  departments  in  exercising  functions 
pertaining  to  their  offices.  The  courts  must  look  to  the  laws  themselves  and 
construe  them  for  themselves,  although  the  construction  placed  upon  the  laws 
by  the  heads  of  departments  are  entitled  to  respect  and  will  be  duly  weighed 
by   the   courts.-^^ 

Other  Officers. — The  public  functionaries  must  be  left  at  liberty  to  exercise 


37.  Judicial  control  of  the  federal  ex- 
ecutive.— Marbury  v.  Madison,  1  Cranch 
137,  166,  2  L.  Ed.  GO;  Anderson  v.  Dunn, 
6  Wheat.  204,  226,  5  L.  Ed.  242;  Decatur 
V.  Paulding.  14  Pet.  497,  516.  10  L.  Ed. 
559;  United  States  v.  Guthrie,  17  How. 
284,  15  L.  Ed.  102;  United  States  v.  The 
Commissioner.  5  Wall.  563,  18  L.  Ed.  692; 
Litchfield  v.  Register  and  Receiver,  9 
Wall.  575,  577.  19  L.  Ed.  681;  Carrick  v. 
Lamar,  116  U.  S.  423.  426.  29  L.  Ed.  677; 
Noble  V  Union  River  Logging  R.  Co., 
147  U.  S.  165.  171,  37   L.  Ed.   123. 

In  the  case  of  the  Cherokee  Nation  v. 
Georgia,  5  Pet.  1,  30.  8  L.  Ed.  25,  tbe 
plaintiff  applied  to  the  supreme  court  of 
the  United  States  to  restrain  the  state  of 
Georgia  from  the  forcible  exercise  of  leg- 
islative power  and  enforcement  of  its 
laws  w'tbin  the  Cherokee  territory  in  al- 
leged violation  of  the  national  and  treaty 
rights  of  the  Cherokee  nation.  In  his 
separate  opinion  in  this  case.  Air.  Justice 
Johnson,  says:  "The  United  States,  find- 
ing themselves  involved  in  conflicting 
treaties,  or.  at  least,  in  two  treaties,  re- 
specting the  same  property,  under  which 
two  parties  assert  conflicting  claims;  one 
of  the  parties,  putting  itself  upon  its 
sovereign  right,  passes  laws  which  in  ef- 
fect declare  the  laws  and  treaties  under 
which  the  other  party  claims,  null  and 
void.  It  proceeds  to  carrv  into  effect 
those  laws  by  means  of  physical  force; 
and  the  other  party  appeals  to  the  execu- 
tive department  for  protection.  Being 
disappointed  there,  the  party  appeals  to 
this  court,  indirectly  to  compel  the  execu- 
tive to  pursue  a  course  of  policv,  which 
his  sense  of  duty,  or  ideas  of  the  law,  mav 
indicate  should  not  be  pursued.  That  is 
to  declare  war  against  a  state,  or  to  use 
the  public  force  to  repel  the  force  and 
resist  the  laws  of  a  state,  when  his  judg- 
ment tells  him  the  evils  to  grow  out  of 
such  a  course  may  be  incalctilable.  What 
these  people  may  have  a  right  to  claim 
of  the  executive  power  is  one  thing; 
whether   we   are   to  be   the   instruments   to 


compel  another  branch  of  the  govern- 
ment to  make  good  the  stipulations  of 
treaties,  is  a  very  different  question.  Courts 
of  justice  are  properly  excluded  from  all 
considerations  of  policy,  and  therefore, 
are  very  unfit  instruments  to  control  the 
action  of  that  branch  of  government, 
which  may  often  be  compelled,  by  the 
highest  considerations  of  public  policy,  to 
withhold  even  the  exercise  of  a  positive 
duty." 

38.  Same;  heads  of  departments. — Mar- 
bury  V.  Madison,  1  Cranch  137,  166,  171, 
2  L.  Ed.  60;  Decatur  v.  Paulding,  14  Pet. 
497.  516,  10  L.  Ed.  559;  Brashear  v  Ma- 
son, 6  How.  92.  12  L.  Ed.  357;  Reeside  v. 
Walker,  11  How.  272,  13  L.  Ed.  693; 
United  States  v.  Seaman,  17  How.  225  15 
L.  Ed.  226;  United  States  v.  Guthrie,'  17 
How.  284,  15  L.  Ed.  102;  Commissioner 
V.  Whiteley,  4  Wall.  522,  18  L.  Ed.  335; 
United  States  v.  The  Commissioner,  5 
Wall.  563.  16  L.  Ed.  692;  Gaines  v.  Thomp- 
son. 7  Wall.  347,  19  L.  Ed.  62;  The  Secre- 
tary V.  McGarrahan,  9  Wall.  298,  19  L. 
Ed.  579;  Litchfield  v.  Register  and  Re- 
ceiver. 9  Wall.  575.  577,  19  L.  Ed.  681; 
United  States  v.  Schuz,  102  U.  S.  3  78,  26 
L.  Ed.  167;  Butterworth  v.  United  States, 
112  U.  S.  50.  28  L.  Ed.  656;  Carrick  v. 
Lamar,  116  U.  S.  423.  426,  29  L.  Ed.  677; 
United  States  v.  Black,  128  U.  S.  40,  33 
L.  Ed.  354;  United  States  v.  Windom.'l37 
U.  S.  636,  34  L.  Ed.  811;  Noble  v.  Union 
River  Logging  R.  Co..  147  U.  S.  165,  171, 
37  L.  Ed.  123. 

"The  interference  of  the  cou'-ts  with 
the  performance  of  the  ordinary  duties 
of  the  executive  departments  of  the  gov- 
ernment would  be  productive  of  nothing 
but  mischief;  and  we  are  quite  satisfied 
that  such  a  power  was  never  intended  to 
be  given  to  them."  Taney,  C.  J.,  delivering 
the  opinion  of  the  court  in  Decatur  v. 
Paulding.  14  Pet.  497,  516.  10  L.  Ed.  559. 
See.    also,    the    title    MANDAAIUS. 

39.  Judicial  review  of  construction 
placed  UDon  statutes  by  heads  of  depart- 
ments.— United   States  v.  Dickson,    L5   Pet. 
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the  powers  which  the  people  have  intrusted  to  them.  The  interests  and  dignity 
of  those  who  created  them  require  the  exertion  of  the  powers  indispensable  to 
the  attainment  of  the  ends  of  their  creation.-*'^  Where  a  statute  gives  a  dis- 
cretionary power  to  an  officer,  to  be  exercised  by  him  upon  his  own  opinion  of 
certain  facts,  and  he  is  made  the  sole  and  exclusive  judge  of  the  existence  of 
those  facts,  no  other  tribunal,  unless  expressly  authorized  by  law  to  do  so,  is 
at  liberty  to  re-examine  or  controvert  the  sufficiency  of  the  evidence  on  which 
he  acted.* ^ 

Exception  as  to  Absolute  or  Ministerial  Duties. — But  where  such  head 
of  department  or  other  officer  is  directed  by  law  to  do  a  certain  act  affecting  the 
absolute  rights  of  individuals,  in  the  performance  of  which  he  does  not  act  un- 
der the  direction  of  the  president,  and  the  performance  of  which  the  president 
cannot  lawfully  forbid,  a  mandamus  is  the  proper  remedy  to  compel  the  per- 
formance of  such  duties ;  as.  for  example,  to  record  the  commission  of  any  pub- 
lic officer,  or  a  patent  for  land,  which  has  received  all  the  legal  solemnities,  or 
to  give  a  copy  of  such  record.**-  This  distinction  between  judicial  and  minis- 
terial  acts   has   been   taken   and    enforced    in   many   cases.'*^ 


141,  162,  10  L.  Ed.  689;  Greely  v.  Thomp- 
son,   10    How.   225,   234.   13    L.    Ed.   397. 

Speaking  upon  this  point  the  court  saj'S: 
"We  think,  however,  that  the  ren*r)y.il  of 
that  appraiser  must  be  deemed  valid,  or 
rot,  as  to  third  persons,  according  as  the 
collector  possessed  legal  power  to  make 
it  on  the  facts  of  the  case.  The  orders 
as  well  as  the  opinions  of  the  head  of 
the  treasury  department,  expressed  in 
either  letters  or  circulars,  are  entitled  to 
much  respect,  and  will  always  be  duly 
weighed  by  this  court;  but  it  is  the  laws 
which  are  to  govern,  rather  than  their 
opinions  of  them,  and  importers,  in  cases 
of  doubt,  are  entitled  to  have  their  right 
settled  by  the  judicial  exposition  of  those 
laws,  rather  than  by  the  views  of  the  de- 
partment. (Marriott  v.  Brune,  9  How. 
€19.  634,  63.5,  13  L.  Ed.  282.)  And  though, 
as  between  the  custom  house  officers  and 
the  department,  the  latter  must  by  law 
control  the  course  of  proceeding  (5  Stat, 
at  L.  566).  yet,  as  between  them  and  the 
importer,  it  is  well  settled,  that  the_  le- 
gality of  all  their  doings  may  be  revised 
in  the  judicial  tribunals  (Tracy  v.  Swart- 
wout,  10  Pet.  80,  95,  9  L.  Ed.  3.54;  United 
States  V.  Lym.an,  1  Mason,  C.  C.  504; 
Opinions  of  Attorneys-General,  101.5.)" 
Greely  v.  Thompson.  10  How.  225,  234, 
13    L.   Ed.   397. 

40.  Other  officers. — Anderson  v.  Dunn, 
6  Wheat.  204.  226,  5   L-  Ed.  242. 

41.  Same;  discretionary  powers. — Mar- 
tin V.  Mott,  12  Wheat.  19.  31.  6  L.  Ed.  537; 
Philadelphia,  etc..  R.  Co.  v.  Stimpson,  14 
Pet  448  458,  10  L.  Ed.  535;  United  States 
-v.  Jung  Ah  Lung,  124  U.  S.  621.  31  L.  Ed. 
591;  Benson  v.  McMahon,  127  U.  S.  457, 
32  L.  Ed.  234;  In  re  Oteiza.  136  U.  S. 
330,  34  L.  Ed  464;  Ekiu  v.  United  States, 
142  U.  S.  651,  659,  660,  35  L.  Ed.  1146; 
Lem  Moon  Sing  v.  United  States,  158  U. 
S.   538,  544.  39  L.   Ed.   1082. 

42.  As  to  absolute  and  ministerial  du- 
ties.— Marbury  v.  Madison,  1  Cranch  137, 
171,  2   L-  Ed.  60. 


43.  Same. — Marbury  v.  Madison.  1 
Cranch  137,  2  L.  Ed.  60;  Kendall  v. 
United  States,  12  Pet.  524,  9  L.  Ed.  1181; 
Decatur  7-  Paulding,  14  Pet  497,  10  L.  Ed. 
559;  Kendall  v.  Stokes,  3  How.  87.  11  L. 
Ed.  506;  Brashear  v.  Mason,  6  How  92, 
12  E.  Ed.  357;  Reeside  v.  Walker,  11  How. 
272,  13  L.  Ed.  693;  United  States  v.  Sea- 
man. 17  How.  225.  231,  15  L.  Ed.  226; 
United  Staves  v.  Guthrie,  17  How.  284, 
15  L.  Ed.  102;  Commissioner  v.  Whiieley, 
4  Wall.  522,  18  L,  Ed.  335;  United  States 
V.  The  Commissioner,  5  Wall.  563.  18  L. 
Ed.  692;  Gaines  r.  Thompson,  7  Wall.  347, 
19  L.  Ed.  62:  The  Secretary  v.  McGar- 
rahan,  9  Wall.  298.  19  L-  Ed.  579;  United 
States  V.  Boutwell,  17  Wall.  604.  21  L. 
Ed.  721;  Board  of  Liquidation  v.  Mc- 
Comb.  92  U.  S.  531.  541,  23  L.  Ed.  623: 
United  States  v.  Schuz.  102  U.  S. 
378,  26  L.  Ed.  167;  Cunningham  v. 
Macon,  etc.,  R.  Co.,  109  U.  S.  446, 
452.  27  L.  Ed.  992;  Butterworth  v. 
United  States.  112  U.  S.  50,  28  L.  Ed.  656; 
Carrick  v.  Lamar,  116  U.  S.  423,  426,  29 
L.  Ed.  677;  United  States  v.  Black,  128 
U.  S.  40.  32  L.  Ed.  354;  Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  165,  171, 
37  L.  Ed.  123;  New  Orleans  v.  Paine,  147 
U.  S.  261,  37  L.  Ed.  162.  See,  generally, 
the  tirle  MANDAMUS. 

"It  is  settled  by  many  decisions  of  this 
court  that  in  matters  which  require  judg- 
ment and  consideration  to  be  exercised 
b}'^  an  executive  officer  of  the  government, 
or  which  are  dependent  upon  his  discre- 
tion, no  rule  for  a  mandamus  to  control 
his  action  will  issue.  It  is  only  for  min- 
isterial acts  in  the  performance  of  which 
no  exercise  of  judgment  or  discretion  is 
required,  that  the  rule  will  be  granted. 
Decatur  v.  Paulding,  14  Pet.  497,  499,  10 
L.  Ed.  559;  United  States  v.  Guthrie.  17 
How.  284.  15  L.  Ed.  102;  United  States  v. 
The  Commissioner,  5  Wall.  563.  18  L. 
Ed.  692:  Litchfield  7>  Register  and  Re- 
ceiver. 9  Wall.  575,  577,  19  L.  Ed.  681." 
Carrick  7;.  Lamar,  116  U.  S.  423,  426,  29 
L.   Ed.   677. 
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Ministerial  Duty  Defined. — A  ministerial  duty,  the  performance  of  whidi 
may.  in  proper  cases,  be  required  of  the  head  of  a  department  by  judicial  proc- 
ess, is  one  in  respect  to  which  nothing  is  left  to  discretion.  It  is  a  simple, 
definite  duty,  arising  under  conditions  admitted  or  proved  to  exist,  and  imposed 
by  law.^'* 

Injunction  against  the  President. — The  president  of  the  United  States 
cannot  be  restrained  by  injunction  from  carrying  into  effect  an  act  of  congress 
alleged  to  be  unconstitutional,  nor  will  a  bill  having  such  a  purpose  be  allowed 
to  be  filed.'*-^  It  makes  no  difference  whether  the  incumbent  of  the  presidential 
office  be  described  in  the  bill  as  president  or   simply  as  a  citizen  of  a  state.^^ 

Injunction  against  Secretary  of  War. — A  bill  in  equity  filed  by  one  of 
the  United  States  to  enjoin  the  secretary  of  war  and  other  officers  who  repre- 
sent the  executive  authority  of  the  United  States,  from  carrying  into  execution 
certain  acts  of  congress,  on  the  ground  that  such  execution  would  annul  and 
totally  abolish  the  existing  state  government  of  tlie  state  and  establish  another 
and  different  one  in  its  place — in  other  words,  would  overthrow  and  destroy  the 
corporate  existence  of  the  state  by  depriving  it  of  all  the  means  and  instrumen- 
talities whereby  its  existence  might,  and  otherwise  would  be  maintained — calls 
for  a  judgment  upon  a  political  question,  and  will  therefore  not  be  entertained 
by  the  United  States  supreme  court."*"  The  character  of  the  bill  is  not  changed 
by  the  fact  that,  in  setting  forth  the  political  rights  sought  to  be  protected,  the 
bill  avers  that  the  state  has  real  and  personal  property  (as  for  example,  the 
public  buildings,  etc.),  of  the  enjoyment  of  which,  by  the  destruction  of  its 
corporate  existence,  the  state  will  be  deprived;  such  averment  not  being  the  sub- 
stantive  ground   of   the   relief   sought.^ ^ 


44.  Ministerial  duty  defined — Missis- 
sippi V.  Johnson,  4  Wall.  47.5.  498,  18  L. 
Ed.   437. 

A  controversy  having  arisen  between 
the  postmaster  general  and  certain  con-' 
tractors  engaged  in  carrying  the  mail?  for 
the  government,  as  to  the  balance  due 
them,  a  memorial  was  presented  to  con- 
gress by  the  contractors,  whereupon  con- 
gress referred  the  entire  matter  to  the  ar- 
bitration of  the  solicitor  of  the  treasury, 
his  award  to  be  final  and  conclusive.  The 
postmaster  general  having  refused  to  or- 
der a  credit  for  the  amount  found  due  by 
the  arbiter,  and  a  mandamus  having  been 
sued  out  to  coerce  that  official  to  give 
credit  for  the  amount  so  found  due,  it 
was  urged  that  the  postmaster  general 
wa?  amenable  solely  to  the  direction  and 
con^foi  of  the  president;  and  that  the 
president,  under  the  power  conferred  upon 
him  bv  the  constitution  tc  enforce  the 
execution  of  the  law,  had  also  the  power 
to  suspend  or  refrain  from  the  enforce- 
ment of  the  law.  Held,  that  such  a  doc- 
trine cannot  receive  the  sanction  of  the 
court;  that  it  has  no  countenance  for  its 
support  in  any  part  of  the  constitution; 
that  to  contend  that  the  obligation  im- 
posed on  the  president  to  see  that  the 
laws  are  faithfully  executed,  implies  a 
power  to  forbid  the  execution,  is  an 
entirely  inadmissible  construction  of  the 
constitution,  since  it  would  clothe  the 
president  with  the  power  to  control  the 
ieei'^lation  of  congress  and  paralyze  the 
administration  of  justice.  TThree  justices 
dissenting.)    Kendall   v.    United    States,    13 


Pet.  524,  608.  9  L.  Ed.  1181.  See,  also, 
Marbury  -v.  Madison,  1  Cranch  137,  2  L. 
Ed.  60. 

A  person  appointed  to  office  by  the 
president  of  the  United  States,  wh©  is 
not  removable  at  the  will  of  the  president, 
who  concedes,  that,  by  virtue  of  his  ap- 
pointment, the  appointee  has  a  legal 
right  either  to  the  commission  which 
has  been  made  out  to  him  or  to 
a  copy  of  that  commission,  which 
commission  or  copy  is  withhvcld  by 
the  head  of  the  department  whose  duty  it 
is  to  transfer  or  deliver  the  same>  is  en- 
titled to  have  such  right  examined  and 
passed  upon  by  the  courts.  Marbury  v. 
Madison.   1    Cranch    137,   167,  2   L.   Ed.  60. 

But  whether  an  island  in  a  navigable 
river  shall  be  surveyed  and  put  upon  the 
market  is  a  question  calling  for  the  ex- 
ercise of  executive  discretion,  and  a  m?n- 
damus  will  not  lie  to  coerce  the  secretary 
of  the  interior  in  =uch  cases.  Carrick  v. 
Lamar,   116  U.   S.  423.  20  L.   Ed.   677. 

45.  Injunction  against  the  president. — 
Mississippi  V.  Johnson.  4  Wall.  47.').  18 
E-    Ed.  437. 

46.  Same. — Mississippi  v.  Johnson.  4 
Wall.  47.5,  18  E.  Ed.  '437.  See,  also,  the 
title  INJUNCTIONS. 

47.  Injunction  against  secretary  of  w?"-. 
—Georgia  v.  Stanton,  6  Wall.  50,  18  L. 
Ed.  721.  See,  also.  Gaines  v.  Thompst  i., 
7  Wall.  S47,  19  L.  Ed.  62.  And  see  the 
title   INJUNCTIONS. 

48.  Same;  form  of  bill. — Georgia  v. 
Stanton,  6  Wall;  50,  18  L.  Ed.  721. 
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(bbb)  State  Executive  Officers. — Motives  of  State  Executive. — The  fed- 
eral supreme  court  will  not  inquire  as  to  the  motive  which  guided  the  chief 
magistrate  of  a   state  wlien   executing  the   functions   of  his  office.'*^ 

Discretion  of  Executive  Officers. — A  state,  without  its  consent,  cannot  be 
sued  by  an  individual ;  and  a  court  cannot  substitute  its  own  discretion  for  that 
of  executive  officers  in  matters  belonging  to  tlie  proper  jurisdiction  of  the 
latter.^*'  But  it  is  well  settled,  that  when  a  plain  official  duty,  requiring  no  ex- 
ercise of  discretion,  is  to  be  performed,  and  performance  is  refused,  any  person 
who  will  sustain  personal  injury  by  such  refusal  may  have  a  mandamus  to  com- 
pel its  perforn^ance ;  and  when  such  duty  is  threatened  to  be  violated  Ity  some 
positive  official  act,  any  person  who  will  sustain  personal  injury  thereby,  for 
which  adequate  compensation  cannot  be  had  at  law,  may  have  an  injunction  to 
prevent   it.^^ 

Injunction  to  Prevent  Enforcement  of  Unconstitutional  Act. — An  in- 
junction will  lie  at  the  suit  of  an  individual  to  prevent  state  officers  from  en- 
forcing the  provisions  of  an  unconstitutional  act  of  the  state  legislature  to  his 
personal  and  private  injury. ^^  'p^g  right  of  an  individual  to  maintain  an  action 
of  detinue  or  trespass  committed  under  the  alleged  authority  of  a  void  act,  or 
to  maintain  a  bill  to  enjoin  the  enforcement  of  a  void  act,  exists  not  only  where 
the  statute  is  void  on  its  face,  but  also  where  the  statute  is  complained  of  only 
because  its  operation  works  a  violation  of  a  constitutional  right.  The  suit  is 
no  more  to  be  deemed  a  suit  against  the  state  in  the  one  case  than  in  the  other.-^-^ 

(cc)  Legislative  Encroachment  upon  the  Executive — (aaa)  The  Pardoning 
Power  of  the  Executive. — To  the  executive  alone  is  intrusted  the  pardoning 
power,  and  it  is  granted  without  limit.  Any  attempt,  therefore,  by  congress 
to  restrain  the  exercise  of  this  power,  or  to  adjust  a  pardon  after  the  same  has 


49.  State  executive;  motives. — Petti- 
bone  V.  Nichols.  203  U.  S.  192,  51  L.  Ed. 
148,  followed  in  Moyer  v.  Nichols.  203  U. 
S.   221,  51   L.   Ed.   160. 

Thus  where  the  governor  of  a  state  has 
sent  a  requisition  for  the  return  of  a 
fugitive  from  justice,  to  the  governor  of 
another  state,  the  court  will  not  enter  into 
any  investigation  as  to  the  motives  which 
induced  the  action  taken  by  the  governor 
of  either  state.  So  held  in  the  case  of 
Pettibone  v.  Nichols,  203  U.  S.  192,  217, 
51  L.  Ed.  148,  in  which  the  petitioner  al- 
leged that  his  removal  from  the  one  state 
to  the  other  had  been  effected  by  fraud 
and  connivance,  arranged  between  the  ex- 
ecutive authorities  of  the  two  states  with 
the  purpose  and  intent  to  deprive  him  of 
any  opportunity  to  make  application  for 
his  discharge  in  the  courts  of  the  surren- 
dering state  before  his  removal.  Fol- 
lowed in  Moyer  v.  Nichols,  203  U.  S.  221, 
51   L.   Ed.   160. 

50.  Discretion  of  executive  officers. — 
Board  of  Liquidation  v.  McComb,  92  U. 
S.  531.  23  L.  Ed.  623;  Louisiana  v.  Jumel. 
107  U.  S.  711.  27  L.  Ed.  448;  Hagood  v. 
Southern,  117  U.  S.  52,  69.  29  L.  Ed.  805; 
In  re  Ayers,  123  U.  S.  443,  506,  31  L.  Ed. 
216. 

51.  Ministerial  duties. — Davis  v.  Gray, 
IG  Wall.  203,  21  L.  Ed.  447;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531.  541, 
23  L.  Ed.  623;  Cunningham  v.  Macon,  etc., 
R  Co  109  U.  S.  446,  453.  27  L.  Ed.  992; 
iHagood  V.   Southern,   117   U.   S.   52,   69,   29 


L.  Ed.  805;  Rolston  v.  Missouri  Fund 
Comm'rs,  120  U.  S.  390.  411.  30  L.  Ed. 
721;  In  re  Ayers,  123  U.  S.  443,  506,  31 
L.   Ed.  216. 

In  the  case  of  Davis  v.  Gray,  16  Wall. 
203,  21  L.  Ed.  447,  the  state  of  Texas 
having  made  a  grant  of  the  alternate  sec- 
tions of  land  along  which  a  railroad  should 
thereafter  be  located,  and  the  railroad 
company  having  surveyed  the  land  at  its 
own  expense,  and  located  its  road  through 
it,  the  governor  of  the  state  and  the  com- 
missioner of  the  state  land  office,  were,  in 
violation  of  the  rights  of  the  company, 
selling  and  delivering  patents  for  the 
sections  to  which  the  company  had  an 
undoubted  vested  right.  The  circuit  court 
of  the  United  States  enjoined  them  £rom 
so  doing  by  a  decree  which  was  affirmed 
upon  appeal  to  the  United  States  supreme 
court.  See  the  titles  INJUNCTIONS; 
MANDAMUS. 

As  to  suits  against  states  and  state  of- 
ficers,  see   the    title   STATES. 

52.  Enjoining  enforcement  of  uncon- 
stitutional law. — Osborn  v.  United  States 
Bank.  9  Wheat.  738,  859.  6  L.  Ed.  204; 
Board  of  Liquidation  v.  McComb.  92  U. 
S.  531,  541,  23  L.  Ed.  623;  Virginia  Coupon 
Cases,  114  U.  S.  269.  295.  29  L.  Ed.  185; 
In  re  Ayers.  123  U.  S.  443,  506,  31  L.  Ed. 
216;  Pennover  v.  McConnaughy,  140  U.  S. 
1.  11.  35  L.  Ed.  363.  See  the  title  IN- 
JUNCTIONS. 

53.  Same. — Virginia  Coupon  Cases,  114 
U.   S.  269,   340,   29   L.    Ed.   185. 
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been  given  and  accepted,  or  to  impair  the  effect  thereol,  is  unconstitutional  as  an 
encroachment  upon   tht   prerogatives  of   the    executive. -^-i 

(bbb)  Legislative  Control  of  the  Heads  of  Executive  Departments. — While 
it  is  true  that  the  president,  so  far  as  his  powers  are  derived  from  the  constitu- 
tion, is  beyond  the  control  of  any  other  department,  except  in  the  mode  pre- 
scribed by  the  constitution  through  the  power  of  impeachment  conferred  upon 
the  senate  and  house  of  representatives,  it  by  no  means  follows,  that  every  of- 
ficer in  every  branch  of  the  executive  department  i?  under  the  exclusive  direc- 
tion of  the  president.  There  are  certain  political  duties  imposed  upon  many 
officers  m  the  executive  department,  the  discharge  of  which  is  under  the  direc- 
tion of  the  president;  but  congress  may  iinpose  upon  any  executive  officer  any 
duty  they  may  think  proper,  which  is  not  repugnant  to  any  rights  secured  and 
protected  by  the  constitution  ;  and  in  such  cases,  the  duty  and  responsibility  grow 
out  of  and  are  subject  to  the  control  of  the  law.  and  not  to  the  direction  of  the 
president.  And  this  is  emphatically  the  case,  where  the  duty  enjoined  is  of  a 
mere    ministerial    character.^^ 


54.  Legislative  encroachment  upon  the 
executive:  pardoning  power. — Ex  parte 
Garland.  4  Wall.  333.  18  L.  Ed.  366; 
United  States  v.  Klein,  13  Wall.  128,  129. 
147.   20    L.    Ed.   519. 

The  appropriation  act  of  July  12,  1870 
(16  Stat,  at  Large  235),  provided  in  sub- 
stance: "That  no  pardon  or  amnesty 
granted  by  the  president  shall  be  ad- 
missible in  evidence  on  the  part  of  any 
claimant  in  the  court  of  claims  as  evi- 
dence in  support  of  any  claim  against  the 
United  States,  or  to  establish  the  stand- 
ing of  any  claimant  in  said  court,  or  his 
right  to  bring  or  maintain  suit  therein; 
and  that  no  such  pardon  or  amnesty  here- 
tofore p'ut  in  evidence  on  behalf  of  any 
claimant  in  that  court  be  considered  by  it, 
or  by  the  appellate  court  on  appeal  from 
said  court,  in  deciding  upon  the  claim  of 
such  claimant,  or  any  appeal  therefrom, 
as  any  part  of  the  proof  to  sustain  the 
claim  of  the  claimant,  or  to  entitle  him 
to  maintain  his  action  in  the  court  of 
claims,  or  on  appeal  therefrom,  *  *  *  but 
that  proof  of  loyalty  (such  as  the  proviso 
gees  on  to  mention),  shall  be  made  irre- 
spective of  the  effect  of  any  executive 
proclamation,  pardon,  amnesty,  or  other 
act  of  condonation  or  oblivion.  And  that 
in  all  cases  where  judgment  shall  have 
bpen  heretofore  rendered  in  the  court  of 
claims  in  favor  of  any  claimant  on  any 
other  proof  of  loyalty  than  such  as  the 
proviso  requires,  this  court  shall,  on  ap- 
peal, have  no  further  jurisdiction  of  the 
cause,  and  shall  dismiss  the  same,  for 
want  of  jurisdiction:  'And  further,  that 
whenever  any  pardon  shall  have  hereto- 
fore been  granted  by  the  president  to  any 
person  bringing  suit  in  the  court  of  claims 
for  the  proceeds  of  abandoned  or  cap- 
tured property  under  the  act  of  March 
12th.  1803;  and  such  pardon  shall  recite, 
in  substance,  that  such  person  took  part 
in  the  late  rebellion,  or  was  guilty  of  any 
act  of  rebellion  against,  or  disloyalty  to. 
the  United  States,  and  such  pardon  shall 
have  been  accepted  in  writing,  by  the  per- 
son to  whom  the  same  issued,  without  an 
express   disclaimer    of     and     protestation 


against  such  fact  of  guilt  contained  in 
such  acceptance,  such  pardon  and  accept- 
ance shall  be  taken  and  deemed  in  such 
suit  in  the  said  court  of  claims,  and  on 
appeal  therefrom,  conclusive  evidence  that 
such  person  did  take  part  in  and  give  aid 
and  cornfort  to  the  late  rebellion,  and  did 
not  maintain  true  allegiance  or  consist- 
ently adhere  to  the  United  States,  and  on 
proof  of  such  pardon  and  acceptance  the 
jurisdiction  of  the  court  in  the  case  shall 
cease,  and  the  court  shall  forthwith  dis- 
miss the  suit  of  such  claimant.'  "  This 
proviso  was  unconstitutional  and  void.  Its 
substance  being  that  an  acceptance  of  a 
pardon  without  a  disclaimer  should  be  con- 
clusive evidence  of  the  acts  pardoned,  but 
should  be  null  and  void  as  evidence  of 
rights  conferred  by  it,  both  in  the  court 
of  claims  and  in  the  supreme  court;  it 
invaded  powers  both  of  the  judicial  and 
of  the  executive  departments  of  the  gov- 
ernment. United  States  v.  Klein,  13  Wall. 
128,    129.    147.    20    L.    Ed.    519. 

55.  Legislative  control  of  heads  of  de- 
partments.— Kendall  v.  United  States,  1:3 
Pet.   524.   610,  9   L.    Ed.   1181. 

Thus,  by  an  act  of  congress,  a  contro- 
versy between  the  postmaster  general  and 
certain  contractors  engaged  in  carrying 
the  mail  for  the  government,  as  to  the 
balance  due  them,  was  referred  to  the 
solicitor  of  the  treasury  for  adjustment 
and  settlement.  The  postmaster  general 
was  vested  with  no  discretion  or  control 
over  the  decision  of  the  solicitor;  nor  was 
any  appeal  or  review  of  the  solicitor's 
decision  provided  for  by  the  act.  he  be- 
ing made  the  sole  arbiter.  Held,  that  it 
did  not  rest  with  the  postmaster  general 
to  control  congress  or  the  solicitor  in  the 
affair;  and  the  postmaster  general  having 
refused  to  credit  the  contractors  with  the 
balance  found  due  by  the  solicitor,  it  was 
also  held  that  he  was  subject  to  coercion 
by  writ  of  mandamus  at  the  suit  of  the 
contractors.  (Three  justices  dissenting.) 
Kendall  7'.  United  States,  12  Pet.  524,  608, 
9  L.  Ed.  1181. 

Heads  of  departments  controlled  by 
laws  enacted  by  congress. — The  authority 
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(d)  The  Judicial  Department  Independent  and  Co-Ordinate. — The  judicial 
department  of  the  federal  government  is  one  of  its  three  equal  and  co-ordinate 
branches.^^  Under  the  constitution,  its  powers  are  co-extensive  with  the  powers 
of  the  executive  and  legislative  departments,  so  far.  at  least,  as  they  are  to  be 
enforced  by  judicial  proceedings;-^^  and  it  is  capable  of  deciding  every  judicial 
question  which  may  arise  under  the  constitution,  treaties  and  lavvs.-''^ 

Interference  with  Property  in  Custodia  Legis. — "The  possession  of  prop- 
erty by  the  judicial  department,  whether  federal  or  state,  cannot  be  arbitrarily 
encroached  upon  without  violating  the  fundamental  principle  which  requires 
co-ordinate  departments  to  refrain  from  interference  with  the  independence  of 
each    other. ^^ 

Independence  of  the  Federal  Supreme  Court. — The  federal  supreme 
court  was  erected,  and  its  jurisdiction  conferred  upon  it,  not  by  the  federal  gov- 
ernment, but  by  the  people  of  the  states  who  formed  and  adopted  that  govern- 
ment and  conferred  upon  it  all  the  powers,  legislative,  executive  and  judicial, 
which  it  now  possesses.  And  in  order  to  secure  its  independence  and  enable  it 


of  the  secretary  of  the  navy  to  issue  or- 
ders, regulations  and  instructions,  with 
the  approval  of  the  president,  in  reference 
to  matter?  connected  with  the  naval  es- 
tablishment, is  subject  to  the  condition, 
necessarily  implied,  that  they  must  be 
consistent  with  the  statutes  which  have 
been  enacted  by  congress  in  reference  to 
the  navy.  He  may.  with  The  approval  of 
the  president,  establish  reguirttions  in  ex- 
ecution of.  or  supplementary  to,  but  not 
in  conflict  with,  the  statutes  defining  his 
powers  or  conferring  rights  upon  others. 
United  States  v  Symonds,  120  U.  S.  46, 
49,  30  L.  Ed.  .557;  United  States  v.  Bishop, 
120   U.    S.   51,   30   L.   Ed.    558. 

Legislation  respecting  appointment  of 
naval  cadets. — In  enacting  the  statute  of 
1882  respecting  the  appointment  of  naval 
cadets,  congress  did  not  gssumt-  the 
power  of  appointment  which  belongs  to 
the  executive  Congress  did  not  thereby 
undertake  to  name  the  incumbent  of  any 
office.  It  simply  changed  the  name  and 
modified  the  scojje  of  the  duties.  This  't 
had  the  power  to  do.  Crenshaw  v.  Unit-d 
States.  134  U.   S.  99,   109.  33   L.   Ed.   825. 

56.  Judiciary  independent  and  co-ordi- 
nate.— Vanhorne  v.  Dorrance,  2  Dall  304. 
309.  1  L.  Ed.  391;  Calder  v.  Bull,  3  Dall 
.^86.  1  L.  Ed.  648;  In  re  Tyler,  149  U. 
S.  /1 64.  182.  37  L.  Ed.  689;  In  re  Swan, 
150  U.  S.  637.  652.  37  L.  Ed.  1207.  Chief 
Justice  Taney  to  Mr.  Chase,  157  U.  S.. 
appx.,  701.  702. 

57.  Same;  powers  co-extensive  with 
those  of  the  other  departments. — Cohens 
V.  Virginia.  6  Wheat  264,  384,  5  L.  Ed. 
257;  Osborn  v.  United  States  Bank,  9 
Wheat.  738.  818.  6  E.  Ed.  204;  Kendall  v. 
United  States,  12  Pet.  524.  608.  9  L.  Ed. 
1181;  In  re  Tyler,  149  U.  S.  164.  182.  37 
L.  Ed.  689:  In  re  Swan.  150  U  S.  637, 
652.   37   L.    Ed,   1207. 

58.  Same.— Const.  U  S..  Art.  3,  §  2. 
Cohens  v.  Virginia,  6  Wheat.  264.  .^84,  5 
L.  Ed.  257;  Osborn  z'.  United  States  Bank, 
9  Wheat.  738,  818.  6  L.  Ed.  204.  See.  also, 
ante,     "Power     of     Judiciary     to     Declare 


Statutes  Unconstitutional,"  VI,  D,  3,  d, 
(4).   (h),   (aa),  et  seq. 

tjnder  the  constitution  the  judicial  pow- 
ers of  the  federal  government  are  poten- 
tially co-extensive  with  the  powers  of  the 
executive  and  legislative  departments,  and 
♦^hft  judicial  department  may  receive  from 
the  legislamre  the  power  of  construing 
and  expounding  every  law  which  the  leg- 
islature may  make.  Osborn  v.  United 
States  Bank,  9  Wheat.  738.  818.  6  L.  Ed. 
204. 

Speaking  upon  this  point.  Chief  Justice 
Marshall  says:  "All  governments  which 
are  not  extremely  defective  in  their  or- 
ganization, must  possess,  within  them- 
selves, the  means  of  expounding,  as  weli 
as  enforcing  their  own  laws.  If  we  ex- 
amine the  constitution  of  the  United 
States,  we  find,  that  its  framers  kept  this 
great  political  principle  in  view.  The  2d 
article  vests  the  whole  executive  power 
in  the  president;  and  the  .Id  article  de- 
clares, 'that  the  judicial  power  shall  ex- 
tend to  all  cases  in  law  and  equity,  aris- 
ing under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  jr 
which  shall  be  made,  under  their  au- 
thority." This  clause  enables  the  judicial 
department  to  receive  jurisdiction  to  the 
full  extent  of  the  constitution,  laws  and 
treaties  of  the  United  States,  when  any 
question  respecting  them  shall  assume 
=uch  a  form  that  the  judicial  power  is  ca- 
pable of  acting  on  it.  That  power  is  ca- 
pable of  acting  only  when  the  subject  is 
-submitted  to  it.  by  a  party  who  asserts 
his  rights  in  the  form  prescribed  by  law. 
It  then  becomes  a  case,  and  the  constitu- 
tion declares,  that  the  judicial  power  shall 
''xtend  to  all  cases  arising  under  the  con- 
stitution, laws  and  treaties  of  the  United 
States."  Osborn  v.  United  States  Bank, 
9  Wheat.   738,   819.   6   L.    Ed.  204. 

E9.  As  to  property  in  custodia  legis. — ■ 
Tn  re  Tvler.  149  U.  S.  164.  37  L.  Ed.  689; 
]n  re  Swan.  150  U.  S.  637.  652.  37  L.  En. 
1207.  See,  also,  ante,  "State  Interference 
with  Proreedines  in  Federal  Courts,"  VI, 
D,  3,  c.   (6),   (b).   (cc).   (bbb). 
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faithfully  and  firmly  to  perform  its  duty,  it  engrafted  it  upon  the  constitution 
itself,  and  declared  that  this  court  should  have  appellate  power  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States.  So  long,  therefore,  as 
the  constitution  shall  endure,  this  tribunal  must  exist  with  it.  It  is  beyond  the 
po\ver  of  the  legislative  department  to  abolish  it.^'^  The  existence  of  this  court 
is  therefore,  as  essential  to  the  organization  of  the  government  established  by 
the  constitution  as  the  election  of  a  president  or  members  of  congress.  It  is  the 
tribunal  which  is  ultimately  to  decide  all  judicial  questions  confided  to  the  gov- 
ernment of  the  United  States.  No  appeal  is  given  from  its  decisions,  nor  any 
power  given  to  the  legislative  or  executive  departments  to  interfere  with  its 
judgments  or  process  of  execution.  Its  jurisdiction  and  powers  and  duties 
being  defined  in  the  organic  law  of  the  government,  and  being  all  strictly  ju- 
dicial, congress  cannot  require  or  authorize  the  court  to  exercise  any  other  ju- 
risdiction or  power,  or  perform  any  other  duty.  Chancellor  Kent  says :  "The 
judicial  power  of  the  United  States  is,  in  point  of  origin  and  title,  equal  with 
the  other  powers  of  the  government,  and  is  as  exclusively  vested  in  the  court 
created  by  or  pursuant  to  the  constitution,  as  the  legislative  power  is  vested  in 
congress,  or  the  executive  power  in  the  president."''^  1  Kent  Com.  290-291.  6th 
Ed.  The  reason  for  giving  such  unusual  power  to  a  judicial  tribunal  is  obvious. 
It  was  necessary  to  give  it  from  the  complex  character  of  the  government  of 
the  United  States,  which  is  in  part  national  and  in  part  federal.  Where  two 
separate  governments  exercise  certain  powers  of  sovereignty  over  the  sarhe  ter- 
ritory, each  independent  of  the  other  within  its  appropriate  sphere  of  action, 
there  is  an  absolute  necessity,  in  order  to  preserve  internal  tranquility,  that  there 
should  be  some  tribunal  to  decide  between  the  government  of  tlie  United  States 
and  the  government  of  a  state  whenever  any  controversy  shall  arise  as  to  their 
relative  and  respective  powers  in  the  common  territory.  The  supreme  court 
was  created  for  that  purpose,  and  to  insure  its  impartiality  it  was  absolutely 
necessary  to  make  it  independent  of  the  legislative  power,  and  the  influence  di- 
rect or  indirect  of  congress  and  the  executive.  Hence  the  care  with  which 
its  jurisdiction,  powers,  and  duties  are  defined  in  the  constitution,  and  its  in- 
dependence  of    the    legislative    branch    of    the    government    secured. ^'- 

Power  of  Congress  to  Reduce  or  Withhold  Compensation  of  Judges. 
— "The  judiciary  is  -owq  of  the  three  great  departments  of  the  government, 
created  and  e';tablished  by  the  constitution.  Its  duties  and  powers  are  specifically 
.set  forth,  and  are  of  a  character  that  requires  it  to  be  perfectly  independent  of 
the  two  other  departments,  and  in  order  to  place  it  beyond  the  reach  and  above 
even  the  suspicion  of  any  such  influence,  the  power  to  reduce  their  com- 
pensation is  expressly  withheld  from  congress,  and  excepted  from  their 
powers  of  legislation."^'^  Therefore,  an  act  of  congress  retaining  in  the  treas- 
ury a  portion  of  the  compensation  of  the  judge^^    is  unconstitutional  and  void.^-* 

The  Judicial  De-oartment  the  Weakest  of  All. — While  by  the  constitu- 
tion the  judicial  de[)artment  is  recognized  as  one  of  the  three  great  branches 
among  which  all  the  powers  and  functions  of  the  government  are  distributed, 
it  is  inherently  the  weakest  of  them  all  for  the  purposes  of  self-protection  and 
for    the    enforcement    of    the    powers    which    it    exercises.       The    ministerial 

60.  Independence  of  the  federal  su-  64.  Same. — Chief  Justice  Taney  to  Mr. 
preme  court. — Al)!eman  z\  Booth,  21  How.        Chase.   157  U.   S.,   appx.,  701,  702. 

506.  521.  16  L.  Ed.  169.  The   act   of   congress   imposing  a   tax  of 

61.  Same. — Gordon  v.  United  States,  rhree  per  cent,  on  the  salaries  of  all  of- 
U.  S.  117,  appx..  697,  700.  ficers    in    the    employment    of   the    United 

62.  Same. — Gordon  v.  United  States,  States,  diminishes  the  compensation  of 
117  U.  S.,  apnx.,  697,  700,  701.  See,  also,  every  judge  three  per  cent.,  and  if  it  can 
ante,  "Jurisdiction  of  the  Federal  Su-  be  diminished  to  that  extent  by  the  name 
preme  Court,'"  VI,  D,  3,  d,  (3),  (d),  of  a  tax.  it  may  in  the  same  way  be  re- 
(bb).  duced   from   time   to   time   at   the   pleasure 

63.  Power  to  "reduce  or  withhold  com-  of  the  legislature.  Such  act  is  unconsti- 
pensation  of  judges — Chief  Justice  Tanev  tutional  and  void-  Chief  Justice  Taney  to 
to   Mr.  Chase,  157  U.  S.,  appx.,  701,  702.  '         Mr  Chase,  157  U.  S.,  appx.,  701. 
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officers  through  whom  its  commands  must  be  executed  are  marshals  of 
the  United  States,  who  belong  emphatically  to  the  executive  department 
of  the  government.  They  are  appointed  by  the  president  with  the  ad- 
vice and  consent  of  the  senate,  and  are  removable  from  office  at  his  pleas- 
ure. Dependent  as  its  courts  are  for  the  enforcement  of  their  judgments 
upon  officers  appointed  by  the  executive  and  removable  at  his  pleasure,  with  no 
patronage  and  no  control  of  the  purse  or  the  sword,  their  power  and  influence 
rest  solely  upon  the  public  sense  of  the  necessity  for  the  existence  of  a  tribunal 
to  which  all  may  appeal  for  the  assertion  and  protection  of  rights  guaranteed 
by  the  constitution  and  by  the  laws  of  the  land,  and  on  the  confidence  reposed 
in  the  soundness  of  their  decisions  and  the  purity  of   their  motives.*^^ 

Protection  of  Judicial  Officers. — The  legislative  branch  of  the  government 
can  only  protect  the  judicial  ofiicers  by  the  enactment  of  laws  for  that  purpose.*^'' 
But  if  we  turn  to  the  executive  department  of  the  government,  we  find  a  very 
different  condition  of  affairs.  The  constitution,  §  3,  art.  2,  declares  that  the 
president  "shall  take  care  that  the  laws  be  faithfully  executed."  This  duty  is 
not  limited  to  the  enforcement  of  acts  of  congress  or  of  treaties  of  the  United 
States  according  to  their  express  terms,  but  it  includes  the  rights,  duties  and  ob- 
ligations growing  out  of  the  constitution  itself,  our  international  relations,  and 
all  the  protection  implied  by  the  nature  of  the  government  under  the  constitu- 
tion.^'^ The  duty  imposed  upon  the  president  by  this  section  of  the  constitution, 
to  see  that  the  laws  are  faithfully  executed,  authorizes  him,  even  in  the  absence 
of  a  statute,  and  acting  through  the  head  of  one  of  the  executive  departments, 
to  designate  a  United  States  marshal  to  accompany  a  justice  of  the  supreme 
court  of  the  United  States  during  the  time  such  justice  is  traveling  to  and  from 
or  within  the  limits  of  the  judicial  circuit  to  which  he  is  assigned,  and  charge 
such  marshal  with  the  duty  of  protecting  such  justice  from  anticipated  assaults 
and  personal  violence  while  engaged  in  the  discharge  of  his  duties  as  a  judge 
of  the  circuit  courts  in  that  circuit. '^■'^ 

(5)  Limitation  of  Rules  with  Respect  to  Separation  and  Independence  of  De- 
partments.— To  the  general  propositions,  that  the  departments  of  the  federal 
government  are  separate,  independent,  and  co-ordinate,  and  that  neither  may 
exercise  the  functions  properly  belonging  to  another,  nor  coerce  the  action  of 
another  within  the  sphere  of  its  powers,  there  are  some  important  exceptions 
made  by  the  constitution  itself.''^  One  of  these  is,  that  the  president  is  so  far 
made  a  part  of  the  legislative  power  that  his  assent  is  required  to  the  enactment 
of  all  statutes  and  resolutions  of  congress.     This,  however,  is  so  only  to  a  limited 

65.  Judicial  department  the  weakest  of  separation  is  indispensable  to  public 
all. — United  States  v.  Lee,  106  U.  S.  196,  liberty,  we  are  to  understand  this  maxim 
223,  27  L.  Ed.  171;  In  re  Neagle,  135  U.  S.  in  a  limited  sense.  It  is  not  meant  to 
1,  63,  34  L.   Ed.   55.  afifirm  that  they  must  be  kept  wholly  and 

66.  Protection  of  judicial  officers. — In  entirely  separate  and  distinct,  and  have 
re  Neagle,  135  U.  S.  1,  64,  34  L.  Ed.  55.  no  common  link  of  connection  or  depend- 

67.  Same;  power  of  the  executive.— In  ence,  the  one  upon  the  other,  in  the  slight- 
re  Neagle.  135  U.  S.  1.  64,  34  L.  Ed.  55.  est    degree.      The    true    meaning    is,    chat 

68.  Same.-In    re    Neagle,   135   U.    S.    1.  ^^e   whole   power   of   one   of  these   depart- 
34   L.    Ed.    55.      See,   alsor  ante,   "To    Exe-  I"^"J^  ^'V-\^^  "°t  be  exercised  by  the  same 
ciite    Its    Own    Laws    and    Exercise   Juris-  ^^"^3   wh  _  ,i   pocsess   the   who  e   power  of 
diction  over  All  Persons  and  Places,''  VI,  ^^^h^^  ^^  ^'.^^   °\her  depar  ments;   and   tha 
T->,    „          /.N  such  exercise  of  the  whole  would   subvert 

D.    2,    C.    (4).  ,,  ■        ■    1  r  r  i-i.    ^-         » 

_-.  ^.      .  .        ,         .,  the    pnncipl'^s     of    a     free      constitution. 

69.  Limitation  of  rule  with  respect  to  St^-rv's  C'^n-t  (5th  Ed)  393  Aeain-  'In-' 
separation  of  depsrtments.— Cooper  v.  ^r^^d,  there  is  not  a  single  constitution  of 
Telfair.  4  Dall.  14.  18,  1  L.  Ed.  721;  Kil-  ^nv  stnto  in  the  Union,  which  does  not 
bourn  7-.  Thompson,  103  U.  S.  168,  191,  practically  embrace  soi-e  acknowledgment 
26  L.  Ed.  377;  Dreyer  v.  Illinois,  187  U.  ^f  ^he  maxim,  and  at  the  same  time  some 
S.   71.   84,   47   L.    Ed.   79.  adrrixture    of    powers    copctituting    an    ex- 

" 'When  we  speak,'  said  Story,  'of  a  ception  to  it.'  Story's  Con^t.  fsth  Ed.") 
separation  of  the  three  great  departments  395"  Dreyer  v.  Illinois.  187  U.  S.  71,  84, 
of    government,    an'l    maintain     that      that        47    L.    Ed.    79. 
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extent,  for  a  bill  may  become  a  law,  notwithstanding  the  refusal  of  the  president 
to  approve  it,  by  a  vote  of  two-thirds  of  each  house  of  congress.  So,  also,  the 
senate  is  made  a  partaker  in  the  functions  of  appointing  officers  and  making 
treaties,  which  are  supposed  to  be  properly  executive,  by  recjuiring  its  consent 
to  the  appointment  of  such  officers  and  the  ratification  of  treaties.  The  senate 
also  exercises  the  judicial  power  of  trying  impeachments,  and  the  house  of  pre- 
ferring articies  of  impeachment.""  And  although  the  constitution  vests  in  the 
president  power  ro  grant  reprieves  and  pardons  for  otTenses  against  the  United 
States,  except  in  cases  of  impeachment,  this  power  has  never  been  held  to  take 
from  congress  the  power  to  pass  acts  of  general  amnesty,  or  to  authorize  the  re- 
mission of  penalties  and  forfeitures.'^  So  the  lawmaking  power  may  commit 
something  to  the  discretion  of  the  other  departments,  and  the  precise  boundary 
of  those  powers  is  a  subject  of  delicate  and  difficult  inquiry,  into  which  a  court 
will  not  unnecessarily  enter.'''^  In  short,  the  general  principles  contained  in  the 
constitution  with  respect  to  the  separation  of  the  departments  are  not  to  be  re- 
garded as  rules  to  fetter  and  control,  but  as  merely  declaratory  and  directory ."^-^ 

e.  Delegation  of  Constitutional  Powers — (1)  Devolution  of  Pozver  by  One 
Department  upon  Another — (a)  Generally. — See  ante,  "Power  of  Congress  to 
Impose  Legislative  or  Executive  Duties  upon  the  Judiciary,"  VI,  D,  3,  d,  (3), 
(d),  et  seq. ;  "Power  to  Impose  Judicial  Functions  upon  Non-Judicial  Tri- 
bunals," VI,  D,  3,  d,  (3),  (e)  ;  "Limitation  of  Rules  with  Respect  to  Separation 
and  Independence  of  Departments."  VI.  D,  3,  d,  (5). 

(b)  Devolution  of  Legislative  Pozvers  upon  the  Judiciary — (aa)  Generally. 
—See  ante,  "Power  of  Congress  to  Impose  Legislative  or  Executive  Duties  upon 
the  Judiciary,"  VI,  D,  3,  d,  (3),  (d),  et  seq.;  "Limitation  of  Rules  with  Respect 
to  Separation  and   Independence  of  Departments,"  VI,  D,  3,  d,   (5). 

(bb)  Pozver  of  Congress  to  Punish  for  Contempt. — Congress  cannot  divest 
itself  or  either  of  its  houses  of  the  essential  and  inherent  power  to  punish   for 


70.  Same. — Kilbourn  v.  Thompson.  103 
U.   S.   168,   191,  26  L.   Ed.  377. 

71.  Same.— Brown  v.  Walker,  161  U.  S. 
591,  601,  40  L.   Ed.  819. 

"In  the  case  of  The  Laura,  114  U.  S. 
411,  29  L.  Ed.  147,  olDJection  was  made 
that  a  remission  by  the  secretary  of  the 
treasury,  under  Rev.  Stat..  §  4294,  of  pen- 
alities incurred  by  a  steam  vessel  for 
taking  on  board  an  unlawful  number  of 
passengers,  was  ineflfectual  to  destroy  lia- 
bility by  reason  of  the  fact  that  it  in- 
volved an  exercise  of  the  pardoning 
power.  It  was  held  that,  in  view  of  the 
practice  in  reference  to  remissions  by  the 
secretary  of  the  treasury  and  other  of- 
ficers, which  had  been  sanctioned  by  stat- 
ute and  acquiesced  in  for  nearly  a  cen- 
tury, the  power  vested  in  the  president 
was  not  exclusive  in  the  sense  that  no 
other  officer  could  remit  forfeitures  or 
penalties  incurred  for  the  violation  of  the 
laws  of  the  United  States.  Citing  United 
States  V.  Morris.  10  Wheat.  246,  6  L.  Ed. 
314."  Brown  v.  Walker,  161  U.  S.  591.  601, 
40    L.    Ed.   819. 

72.  Same. — Wayman  v.  Southard,  10 
Wheat.  1,  46,  6  L.  Ed.  253;  Bank  of  United 
States  V.  Halstead,  10  Wheat.  51.  6  L. 
Ed.  264;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  378,  379.  51  L.  Ed. 
523. 

"In  Wayman  v.  Southard,  10  Wheat.  1, 
43,  45,  46,  6  L.  Ed.  253,  Chief  Justice  Mar- 


shall, delivering  the  unanimous  judgment 
of  the  court,  said,  that  although  congress 
could  not  delegate  to  the  courts  or  to 
any  other  tribunals  powers  strictly  and 
exclusively  legislative,  and  although  the 
line  had  not  been  exactly  drawn  that 
separates  the  important  subjects  which 
must  be  entirely  regulated  by  the  legis- 
lature itself  from  those  of  less  interest 
'in  which  a  general  provision  may  be 
made,  and  powers  given  to  those  who  are 
to  act  under  such  general  provisions  to 
fill  up  the  details,'  yet  'congress  may  cer- 
tainly delegate  to  others  powers  which  the 
legislature  may  rightly  exercise  itself,'  and 
'the  maker  of  the  law  may  commit  some- 
thing to  the  discretion  of  the  other  de- 
partment' "  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  378,  379,  51  L.  Ed. 
523. 

73.  Same.— Cooper  v.  Telfair,  4  Dall. 
14,  18.  1  L.  Ed.  721.  See,  also,  ante,  "Leg- 
islative Exercise  of  Judicial  Powers,"  VI, 
D,  3,  d,  (3).  (b),  et  seq.;  "Power  of  Con- 
gress to  Impose  Legislative  or  Executive 
Duties  upon  the  Judiciary,"  VI,  D,  3,  d, 
C3),  (d).  et  seq.;  "Power  to  Impose  Ju- 
dicial Functions  upon  Nonjudicial  Tribu- 
nals," VI,  D,  3,  d,  (3),  (e);  "Independence 
of  the  Legislative  Branch,"  VI.  D,  3,  d, 
(4),  (b).  et  seq.;  "Judicial  Control  of  the 
Executive."  VI,  D,  3.  d,  (4),  (c),  (bb), 
et  seq.;  "Legislative  Encroachment  upon 
the  Executive,"  VI.  D,  3,  d,  (4),  (c), 
(cc). 
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contempt  in  cases  to  which  the  power  of  either  house  properly  extendsJ^  But 
congress  may  provide  that  contumacy  in  a  witness  called  to  testify  in  a  matter 
properly  under  consideration  by  either  house,  and  deliberately  refusing  to  answer 
questions  pertinent  thereto,  shall  be  a  misdemeanor  against  the  United  States, 
and  confer  jurisdiction  upon  the  courts  of  justice  to  entertain  a  prosecution 
therefor."^ 

(c)  Devolution  of  Judicial  Functions  upon  the  Legislative  and  Executive  De- 
partments.— The  judicial  department  has  imposed  upon  it  by  the  constitution 
the  solemn  duty  of  interpreting  the  laws,  in  the  last  resort ;  and  however  its  own 
judgment  as  to  the  proper  interpretation  of  a  law  may  differ  from  that  of  the 
legislative  department  or  from  that  of  high  functionaries  in  the  executive  de- 
partment, it  is   not  at  liberty  to  surrender    or   to  waive  itJ^ 

(d)  Devolution  of  Legislative  Powers  upon  the  Executive,  Heads  of  Depart- 
ments,  etc. — See  post,  "Exceptions  and  Limitations;  Statutes  Dependent  upon 
the  Discretion  of  the  Executive,  etc.,"  VI,  D,  3,  e,   (2),    (a),    (ee). 

(2)  Delegation  of  Pozi'ers  by  the  Legislative  Departments — (a)  By  Congress 
—  (aa)  Generally. — Congress  cannot  delegate  to  the  courts,  or  to  any  other  tri- 
bunals, those  powers  which  are  strictly  and  exclusively  legislative/"  The  powers 
of  government  are  delegated  in  trust  to  the  United  States,  and  are  incapable  of 
transfer  to  any  other  parties.  They  cannot  be  abandoned  or  surrendered.  Nor 
can  their  exercise  be  hampered,  when  needed  for  the  public  good,  by  any  con- 
siderations of  private  interest.  The  exercise  of  these  public  trusts  is  not  the 
subject   of   barter   or   contract."^ 

(bb)  Delegation  of  Congressional  Powers  to  the  States — (aaa^^  General  Rule. 
— The  state  assemblies  do  not  constitute  a  legislative  body  for  the  Union.  They 
possess  no  portion  of  that  legislative  power  which  the  constitution  vests  exclu- 
sively in  congress,  and  cannot  receive  it  by  delegation."^ 


74.  Power    to    punish    for    contempt. — 

In   re   Chapman,  166  U.    S.   661,  672,  41   L. 
Ed.    1154. 

75.  Same;  offense  may  be  declared  a 
misdemeanor. — In  re  Chapman.  166  U.  S. 
661,    672,   41    L.    Ed.    1154. 

The  act  of  1857,  "providing  for  the  pun- 
ishment of  contempt  in  witnesses  appear- 
ing hefore  it  by  the  District  of  Cokimbia 
criminal  court."  sought  to  aid  each  of 
the  houses  in  the  discharge  of  its  consti- 
tutional functions;  it  does  not  involye 
any  delegation  of  the  power  in  each  to 
punish  for  contempt  and  is  not  open  to 
objection  on  that  account.  In  re  Chap- 
man,  166  U.  S.   661.  671,  41   L.   Ed.   1154. 

76.  Power  of  judiciary  to  devolve  duties 
upon  other  departments. — United  States 
V.  Dickson.  15  Pet.  141,  162.  10  L.  Ed  689; 
Greely  v.  Thompson.  10  How.  225,  234, 
13  L,.  Ed.  397  See.  also,  ante,  "Power 
to  Impose  Judicial  Functions  upon  Non- 
judicial  Tribunals."   VI,   D,   3,   d.    (3),    (e). 

77.  Power  of  congress  to  delegate 
powers. — Wayman  t*.  Southard,  10  Wheat. 
1,  43.  46.  6  L.  Ed  253;  United  States  Bank 
V.  Halstead.  10  Wheat.  51,  6  L.  Ed.  264; 
People's  Railroad  ?■  Memphis  Railroad, 
10  Wall.  38.  50,  19  L.  Ed.  844;  The  Chinese 
Exclusion  Case.  130  U.  S.  581,  609,  32  L. 
Ed.  1068;  Field  v.  Clark,  143  U.  S  H^O, 
36    L.    Ed.   294. 

78.  Same. — The  Chinese  Exclusion 
Case,  130  U.  S.  581.  609.  32  L.  Ed.  106^'.: 
Fong  Yue  Ting  v.  United  States.  149  U. 
S.   698,   722,  37   L.    Ed.   905. 


79.  Delegation  of  congressional  pow- 
ers to  the  states. — Wayman  v.  Southard, 
10  Wheat.  1,  48,  6  L.  Ed.  253;  United 
States  Bank  v.  Halstead,  10  Wheat.  51.  6 
L.  Ed.  264;  Coolev  v.  Board  of  Wardens. 
12  How.  299,  318,  13  L.  Ed.  996;  Van  Allen 
V.  The  Assessors.  3  Wall.  573,  585,  18  L. 
Ed.  229;  United  States  v.  Dewitt,  9  Wall. 
41,  19  L.  Ed.  593;  Gunn  v.  Barry,  15  Wall. 
610,  623.  21  L.  Ed.  212;  United  States  t: 
Jones.  109  U.  S.  513,  51S,  27  I..  Ed.  1015; 
The  Chinese  Exclusion  Case,  130  U.  S. 
581,  609.  32  L.  Ed.  1068;  In  re  Rahrcr, 
140   U.    S.    545.    560,   35    L.    Ed.    572. 

Same. — "It  does  not  admit  of  argument 
that  congress  can  neither  delegate  its 
own  powers  nor  enlarge  those  of  a  state." 
In  re  Rahrer,  140  U.  S.  545,  560,  35  L. 
Ed.  572.  See.  also,  ante,  "Neither  Gov- 
ernment Authorize  the  Other  to  Pass  the 
Limits  Fixed  by  the  Constitution,"  VI. 
D,  3,  c.   (6\   (h),   (gg). 

Power  of  taxation. — Thus  congress  can- 
not confer  upon  a  state  the  soverei.gn 
power  of  taxation  with  which  it  has  been 
entrusted.  Van  Allen  z:  The  Assessors, 
3  Wall.   573.   585.   18   L.   Ed.   229. 

Power  of  eminent  domain. — So  the 
power  of  appropriating  private  property 
to  public  uses  vested  in  the  general  gov- 
ernment— it=  right  of  eminent  domain, 
which  Vattel  defines  to  be  the  right  of  dis- 
posing, in  case  of  necessity  and  for  the 
public  safety,  of  all  the  wealth  o^  the 
country — cannot  be  transferred  to  a  state 
any    more    than    its    other    sovereign    nt- 


CONSTITUTIONAL  LAW. 


285 


Imposing  Federal  Duties  upon  State  Officers. — The  federal  government, 
under  the  constitution,  has  no  power  to  impose  on  a  state  officer,  as  such,  any 
duty  whatever,  and  compel  him  to  perform  it;  for  if  it  possessed  this  power,  it 
might  overload  the  officer  with  duties  which  would  fill  up  all  his  time,  and  disable 
him  from  performing  his  obligations  to  the  state,  and  might  impose  on  him  duties 
of  a  character  incompatible  with  the  rank  and  dignity  to  which  he  was  elevated 
by  the  state. ^^  Congress  may,  however,  authorize  a  particular  state  officer  to 
perform  a  particular  duty;  but  if  he  declines  to  do  so,  it  does  not  follow  that 
he  may  be  coerced  or   punished   for  his   refusal.*^ 

(bbb)  Exceptions  and  Limitations — (aaaa)  Where  States  and  Congress 
Have  Concnrrent  Pozver. — As  respects  a  subject  matter  over  which  congress 
and  the  states  may  exercise  a  concurrent  power,  but  from  the  exercise  of  which 
congress,  by  reason  of  its  paramount  authority,  may  exclude  the  states,  there 
is  no  doubt  congress  may  withhold  the  exercise  of  ihat  authority  and  leave  the 
states  free  to  act.^^  ^j^  example  of  this  relation  existing  between  the  federal 
and  state  governments  is  found  in  the  pilot  laws  of  the  states  and  the  health 
and  quarantine  laws.^^  3o  the  power  of  taxation,  under  the  constitution,  as 
a  general  rule,  is  a  concurrent  power.  The  qualifications  of  the  rule  are  the  ex- 
clusion of  the  states  from  the  taxation  of  the  means  and  instruments  employed 
in  the  exercise  of  the  functions  of  the  federal  government.^'* 

Same;  Disposition  of  Public  Lands. — The  disposition  of  the  public  lands 
of  the  United  States,  situated  within  any  state,  must  be  provided  for  by  congress 
through  the  exercise  of  legislative  powers  entrusted  to  it  by  the  constitution,  which 
powers  cannot  be  delegated  to  the  states. •''^'  But  while  the  disposition  of  these 
lands  is  provided  for  by  congressional  legislation,  such  legislation  savors  some- 
what of  mere  rules  prescribed  by  an  owner  of  property  for  its  disposal.  It  is 
not  of  a  legislative  character  in  the  highest  sense  of  the  term;  and  as  an  owner 
may   delegate   to   his  principal   agent   the   right   to    employ   subordinates,   giving 


tributes.  United  States  v.  Tones,  109  U. 
S.    513,    518,   27    L.    Ed.    1015." 

But  there  is  no  reason  why  the  com- 
pensation to  be  made  may  not  be  asc-^r- 
tained  by  an  appropriate  tribunal  ca- 
pable of  estimating  the  value  of  the  prop- 
erty. There  is  nothing  in  the  nature  of 
the  matter  to  be  determined  which  calls 
for  the  establishment  of  any  special  tribu- 
ral  by  the  appropriating  power.  United 
States  V.  Jones,  109  U.  S.  513,  519,  27  I,. 
Ed.    1015. 

Whether  the  tribunal  shall  be  created 
directly  by  an  act  of  congress,  or  one  al- 
ready established  by  the  states  shall  be 
adopted  for  the  occasion,  is  a  mere  matter 
of  legislative  discretion.  United  States  v. 
Jones.  109  U.  S.  513.  519,  27  L.  Ed.  1015. 

The  provisions  of  the  act  of  1875,  w^'th 
reference  to  the  property  overflowed  by 
dams  constructed  in  the  improvement  of 
the  navigation  of  the  Fox  and  Wisconsin 
rivers,  that  the  compensation  to  be  made 
shall  be  ascertained  in  the  mode  and  man- 
ner prescribed  bv  the  laws  of  the  state 
and  by  a  tribunal  created  und-^r  the  laws 
of  <he  state,  are  constitutional  and  valid. 
United  Staces  v.  Jones,  109  U.  S.  513,  5:n, 
27    L.    Ed.    1015. 

80.  Imp'^sing  federal  duties  upon  state 
officers. — Kentucky  v.  Dennison.  24  How. 
66.   108.   16   L.    Ed.   717. 

81.  Same. — Kentucky  v.  Dennison,  24 
How.   66,    108     16    L.    Ed.    717. 

"It  has  long  been  held  that  power  may 


be  conferred  upon  a  state  officer,  as  such, 
to  execute  a  duty  imposed  under  an  act 
of  congress,  and  the  officer  may  execute 
the  same,  unless  its  execution  is  pro- 
hibited by  the  constitution  or  legislation 
of  the  state.  Prigg  v.  Pennsylvania,  16 
Pet.    539.   622,    10    L.    Ed.    1060;    Robertson 

V.  Baldwin,  165  U.  S.  275,  41  L.  Ed.  715." 
Dallemagne  v.  Moisan,  197  U.  S.  169,  174, 
49    L.    Ed.    709. 

There  is  nothing  in  the  constitution  or 
laws  of  the  state  of  California  which  for- 
bids or  prevents  an  officer  of  that  state 
from  arresting  a  deserting  seaman  upon 
request  made  by  a  French  consul  pursu- 
ant to  the  treaty  made  with  France  in 
1853.  Dallemagne  v.  Moisan,  197  U.  S. 
169.  174,  49  L.  Ed.  709.  See,  also,  ante, 
"Qualification,  Tenure  and  Removal  of 
State  Officers;  Congress  Not  to  Enforce 
State    Laws,    nor    Coerce    State    Officers." 

VI,  D,  3,  c,   (4),   (d). 

82.  Exceptions  and  limitations. — Van 
Allen  V.  The  Assessors,  3  Wall.  573,  585, 
18    L.   Ed.   229. 

83.  Same;  pilot  laws;  health  and  quar- 
antine regulations. —  Cooley  v.  Board  of 
Wardens,  12  How.  299,  13  L.  Ed.  996;  Ven 
Allen  V.  The  Assessors.  3  Wall.  573,  585, 
18   L.   Ed.  229. 

84.  Same;  taxation. — Van  Allen  v.  The 
Assessors,  3  Wall.  573,  585.  18  L.  Ed.  229. 

85.  Same;  disposition  of  public  lands. — 
Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
119,   49    L.   Ed.    409. 
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to  them  a  limited  discretion,  so  congress,  after  prescribing  the  main  and  sub- 
stantial conditions  respecting  the  disposal  of  the  public  lands,  may  rightfully 
entrust  to  the  local  state  legislature  the  determination  of  minor  matters  respect- 
ing their  disposal.^*'  Not  only  so,  but  as  respects  mining  claims,  congress  may 
even  delegate  to  the  miners  themselves  the  power  to  make  certain  rules  and 
regulations  not  in  conflict  with  the  laws  of  the  United  States,  or  may  ratify 
and  adopt  rgulations  already  made.^" 

(bbbb)  Adoption  of  State  Lazi'S.— Congress  may  also  adopt  state  laws  and 
make  them  the  rule  of  action  for  federal  officers  and  tribunals,  provided  they 
are   not   inconsistent   with   the   constitution   of   the    United    States.^^ 


86.  Same.— Butte  City  Water  Co.  v. 
Baker,   196   U.    S.    119,    126,    49   L.    Ed.    409, 

upholding    the    validity    of    §    3612,    of    the 
Montana   Code. 

87.  Same.— Jackson  v.  Roby,  109  U.  S. 
440.  441.  27  L.  Ed.  990;  Erhardt  z;.  Boaro, 
113  U.  S.  527,  535,  28  L.  Ed.  1113;  Butte 
City  Water  Co.  v.  Baker,  196  U.  S.  119, 
127,    49    L.    Ed.    409. 

Section  2324,  Revised  Statutes,  dis- 
tinctly grants  to  the  miners  of  each  min- 
ing district  the  power  to  make  regulations, 
and  the  validity  of  this  grant  has  been  ex- 
pressly afifirmed  in  Jackson  v.  Roby,  109 
U.  S.  440,  441.  27  L.  Ed.  990.  In  that  case 
the  court  said:  "The  act  of  congress  of 
1866  gave  the  sanction  of  law  to  these 
rules  of  miners,  so  far  as  they  were  not 
in  conflict  with  the  laws  of  the  United 
States,  14  Stat.  251.  c.  262,  §  1.  Subse- 
quent legislation  specified  with  greater 
particularity  the  modes  of  location  and 
appropriation  and  extent  of  each  mining 
claim,  recognizing,  however,  the  essential 
features  of  the  rules  framed  by  miners, 
and  among  others  that  which  required 
work  on  the  claim  for  its  development  as 
a  condition  of  its  continued  ownership." 

See,  also,  Erhardt  v.  Boaro.  113  U.  S. 
527.  28  L.  Ed.  1113,  in  which  (p.  535)  is 
this  declaration:  ''And  although  since 
1866  congress  has  to  some  extent  legis- 
lated on  the  subject,  prescribing  the 
limits  of  location  and  appropriation  and 
the  extent  of  mining  ground  which  one 
may  thus  acquire,  miners  are  still  per- 
mitted, in  their  respective  districts,  to 
make  rules  and  regulations  not  in  conflict 
with  the  laws  of  the  United  States  or  of 
the  state  or  territory  in  which  the  dis- 
tricts are  situated  governing  the  location, 
manner  of  recording,  and  amount  of  work 
necessary  to  hold  possession  of  a  claim." 
See,  also,  ante,  "Concurrent  Powers  of 
State  and  Federal  Governments,"  VI,  D, 
3,   c.    (5).   et   seq. 

88.  Adoption  of  state  laws  by  congress. 
— Wavman  v.  vSouthard.  10  Wheat.  1.  48, 
6  L.  Ed.  253;  United  States  Bank  v.  Hal- 
stead.  10  Wheat.  51,  6  L.  Ed.  264;  Cooley 
V.  Board  of  Wardens,  12  How.  299,  318, 
13  L.  Ed.  996;  In  re  Rahrer.  140  U.  S. 
545,    560,    35    L.    Ed.    572. 

Same. — Congress  cannot  sanction  a  state 
law  in  violation  of  the  constitution;  and 
if  it  adopt  a  state  law  as  its  own,  it  must 
be  one  that  it  would  be  competent  for  it 


to  enact  itself,  and  not  a  law  passed  in 
the  exercise  of  the  police  power.  In  re 
Rahrer,  140  U.  S.  545,  560,  35  L.  Ed. 
572. 

The  adoption  of  a  state  law  by  congress 
upon  any  subject  necessarily  implies  a 
power  in  the  state  to  legislate  upon  that 
subject;  for  if  the  sovereign  power  of  »he 
state  has  been  so  limited  that  it  no  longer 
extends  to  a  particular  subject,  it  canrn^t 
in  any  proper  sense  be  said  to  enact  laws 
thereon.  Cooley  v.  Board  of  Wardens, 
12   How.   299.  318,   13  L.    Ed.   996. 

Adopting  state  rules  of  procedure  in 
federal  courts. — The  34th  section  of  the 
judiciary  act  of  1789,  ch.  20,  which  pro- 
vides that  the  laws  of  the  several  states, 
except,  etc.,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law,  in  the 
courts  of  the  United  States,  in  cases 
where  they  apply,  and  a  provision  that 
the  practice  and  modes  of  procedure  in 
the  federal  courts,  in  actions  at  common 
law\  shall  conform  to  the  practice  of  the 
courts  of  the  respective  states,  etc.,  are 
not  delegations  of  the  legislative  power 
of  congress  to  the  state  legislature,  but 
are  merely  a  legislative  adoption  by  con- 
gress, of  the  state  laws  and  regulations 
as  to  those  subjects.  Wavman  v.  South- 
ard. 10  Wheat.  1,  48.  6  L.  Ed.  253,  United 
States  Bank  •:■.  Halstead,  10  Wheat.  51, 
6  L.  Ed.  264.  See,  also,  ante,  "Jurisdic- 
tion and  Procedure  of  Federal  Courts," 
VI.  D,  3,  e,   (3),   (d). 

State  regulations  respecting  interstate 
shipmen«'s  of  intoxicating  liquors. — The 
act  of  August  8,  1890,  entitled  "An  act 
to  limit  the  effect  of  the  regulations  (-^^f 
commerce  between  the  several  states  and 
with  foreign  countries  in  certain  cases," 
w^hich  re?(;S  as  follows:  "That  all  fer- 
mented, distilled  or  other  intoxicating^ 
liquors  or  liquids  transported  into  any 
state  or  territory  or  remaining  therein  for 
use.  consumption,  sale  or  storage  therein, 
shall,  upon  arrival  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  pow- 
ers, to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors 
had  been  produced  in  such  state  or  terri- 
tory, and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise."  is  not  an 
unconstitutional    delegation    to    the    states 
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(cccc)  State  Powers  Exercised  by  Consent  of  Congress. — See  ante,  "State 
Powers  as  Dependent  upon  the  Assent  of  Congress,"  VI,  D,  3,  b,  (5). 

(cc)  Delegation  of  Congressional  Powers  to  District  of  Columbia. — As  the 
repository  of  the  legislative  power  of  the  United  States,  congress,  in  creating 
the  District  of  Columbia  "a  body  corporate  for  municipal  purposes,"  could  only 
authorize   it   to  exercise   municipal   powers. ^^ 

Regulation  of  Interstate  Commerce  by  District  Legislative  Body. — 
The  power  of  congress  to  regulate  commerce  of  that  character  which  calls 
for  uniform  rules  and  national  legislation  cannot  be  treated  as  a  mere  matter 
of  local  concern  and  committed  to  those  immediately  interested  in  the  affairs 
of  a  particular  locality.^^  It  was  beyond  the  constitutional  power  of  congress, 
therefore,  to  delegate  to  the  legislative  assembly  of  the  District  of  Columbia 
the  power  to  enact  clause  3  of  §  21  of  the  act  of  August  23,  1871.  as  amended  by 
act  of  June  20,  1872,  requiring  commercial  agents  offering  merchandise  for  sale 
by  sample,  including  those  representing  nonresident  principals,  to  pay  for  and 
take  out   a   license. ^^ 

(dd)  Delegation  of  Congressional  Pozvers  to  Territorial  Legislatures. — In 
organizing  a  territorial  government,  congress  may  either  define  the  jurisdiction 
of  the  territorial  courts  by  direct  legislation,  or  may  delegate  authority  for  that 
purpose  to  the  territorial   legislature.^^ 

(ee)  Exceptions  and  Limitations ;  Statutes  Dependent  upon  the  Discretion  of 
the  Executive,  etc. — That  congress  cannot  delegate  legislative  power  to  the 
president  is  a  principle  universally  recognized  as  vital  to  the  integrity  and  main- 
tenance of  the  system  of  government  ordained  by  the  constitution. ^^  But  while 
congress  cannot  delegate  those  powers  which  are  strictly  and  exclusively  le^-is- 
lative,  it  may  delegate  certain  powers  which  it  may  rightfully  exercise  itself. 
The  line  has  not  been  exactly  drawn  which  separates  those  important  subjects, 
which  must  be  entirely  regulated  by  the  legislature  itself,  from  those  of  less 
interest,  in  which  a  general  provision  may  be  made,  and  power  given  to  those 
who  are  to  act  under  such  general  provisions,  to  fill  up  the  details.  The  precise 
boundary  of  this  power  is  a  subject  of  delicate  and  difficult  inquiry,  into  which 
a   court   will   not   unnecessarily   enter.'-^-* 

of  power  to  legislate  upon  a  matter  .ex-  93.  Exceptions  and  limitations;  statutes 
clusively  confided  to  congress,  but  is  a  dependent  upon  the  discretion  of  the  ex- 
valid  and  constitutional  exercise  of  the  ecutive.  etc. — P'ield  v.  Clark.  \i?,  U.  S. 
legislative  power  conferred  upon  congress.  649,  692,  36  L.  Ed.  294;  St.  Louis  Con- 
In  re  Rahrer,  140  U.  S.  545,  549,  35  L.  Ed.  solidated  Coal  Co.  v.  Illinois  185  U  S 
572.  203.  210.  46  L.  Ed.  872;  Union' Bridge  Co. 
Recognition  of  certain  state  laws  in  the  r.  United  States,  204  U.  S.  364,  379,  381, 
national  bankruptcy  acts. — In  the  recogni--  51    E-    Ed.   523. 

tion,  in  a  bankruptcy  act,  of  the  local  law  94.  Same. — Wayman  v.  Southard,  10 
in  the  matter  of  exemptions,  dower,  pri-  Wheat.  1,  43,  46.  6  L.  Ed.  253.  Accord: 
ority  of  payments,  and  the  like,  there  is  United  States  Bank  v.  Halstead,  10  Wheat. 
no  attempt  by  congress  to  unlawfully  .'il,  6  L.  Ed.  264.  See,  also,  ante,  "Power 
delegate  its  legislative  power.  Hanover  of  Congress  to  Impose  Legislative  or  Ex- 
Nat.  Bank  v.  Moyses.  186  U.  S.  181.  190,  ecutive  Duties  upon  the  Judiciary"  VI 
46  L.  Ed.  1113;  In  re  Rahrer,  140  U.  S.  D,  3,  d,  (3).  (d).  et  seq.;  "Limitat'ion  of 
54.'..    560,   35    L.    Ed.    572.  Rules  with  Respect  to  Separation  and   In- 

89.  Delegation  of  congressional  pow-  dependence  of  Departments."  VI,  D.  3, 
ers  to  District  of  Columbia. — Stouten-  d.  (5);  "Exceptions  and  Limitations,"  VI, 
burgh  V.  Hennick,  129  U.  S.  141,  147,  32  D,  3.  e,  (2),  (a),  (bb).  (bbb) ;  "Delegation 
L.    Ed.    637.  of    Congressional    Powers    to    Territorial 

90.  Same;  as  to  interstate  commerce.—  Legislature,"  VI,  D.  3.  e,  (2),  (a),  (dd). 
Stoutenburgh   v.   Hennick,    129   U.    S.    141,  Defining  piracy  by  reference  to  law  of 
148,  32   L.   Ed.   637.  nations.— The    act    of    the    3d    of    March. 

91.  Same. — Stoutenburgh  v.  Hennick,  1819,  §  5.  referring  to  the  law  of  nations 
129  U.  S.  141.  149.  .32  L.  Ed.  637.  for  a   definition   of  the  crime   of  piracy,  is 

92.  Delegation  of  congressional  powers  a  constitutional  exercise  of  the  power  of 
to  territorial  legislatures. — Littensdorfer  ?'.  congress  to  define  and  punish  that  crime. 
Webb,  20  How.  176.  182,  15  L.  Ed.  891.  United  States  v.  Smith,  5  Wheat.  153,  5 
See.    also,    ante.    "Powers    of    Territorial  L.    Ed.   57. 

Government."  VI,  D,  2,  c,   (3),   (c),    (cc),  To  heads  of  departments  to  make  rules 

(bbb),  (dddd).  and    regulations    for    the    conduct    of    the 
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Operation  of  Statutes  Dependent  upon  Contingency,  Discretion  of 
Subordinate  Agency,  etc, — "While  it  is  undoubtedly  true  that  legislative 
power  cannot  be  delegated  to  the  courts  or  to  the  executive,  there  are  some 
exceptions  to  the  rule  under  which  it  is  held  that  congress  may  leave  to  the 
president  the  power  of  determining  the  time  when,  or  the  exigency  upon  the  hap- 
pening of  which,  a  certain  act  shall  take  effect. "^•^  The  efficiency  of  an  act, 
as  a  declaration  of  legislative  will,  must,  of  course,  come  from  congress,  but 
the  ascertainment  of  the  contingency  upon  which  the  act  shall  take  effect  may 
be  left  to  the  executive  or  to  such  other  agencies  as  congress  may  designate.^** 
The  true  distinction  is  between  the  delegation  of  power  to  make  the  law,  which 
necessarily  involves  a  discretion  as  to  what  it  shall  be,  and  conferring  authority 
or  discretion  as  to  its  execution,  to  be  exercised  under  and  in  pursuance  of  the 


business  of  their  departments,  the  better* 
administration  of  the  law,  etc. — Regula- 
tions prescribed  by  the  president  and  by 
the  heads  of  departments,  under  authority 
granted  by  congress,  may  be  regulations 
prescribed  by  law,  so  as  lawfully  to  sup- 
port acts  done  under  them  and  m  accord- 
ance with  them,  and  may  thus  have,  in  a 
proper  sense,  the  force  of  law.  United 
States  V.  Eaton,  144  U.  S.  677,  688,  36  L. 
Ed.    591. 

Congress  may  constitutionally  invest 
the  secretary  of  the  treasury  with  au- 
thority to  prescribe  regulations  not  in- 
consistent with  law  for  the  conduct  of 
the  business  of  his  department,  and  to 
provide  for  the  custody,  use  and  preser- 
vation of  the  records,  papers  and  property 
appertaining  to  it.  Boske  v.  Comingore, 
177  U.  S.  459,  44  L.  Ed.  846.  affirming  the 
constitutionality  of  §  161  of  the  Revised 
Statutes. 

It  is  not  an  unconstitutional  delegation 
of  power  to  one  person  where  an  act  of 
congress,  in  regulating  the  manufacture 
and  sale  of  oleomargarine  and  imposing 
a  tax  thereon,  grants  to  the  commissioner 
of  internal  revenue  authority  to  make 
suitable  regulations  descriptive  of  the 
stamps,  marks  and  brands  which  the  act 
requires  to  be  used  on  each  package  sold. 
The  act  prescribes  the  penalties  for  fail- 
ure to  adopt  such  marks,  stamps,  brands, 
etc.,  as  the  act  requires  and  fully  defines 
the  crime  itself.  The  power  of  the  com- 
missioner to  define  the  marks,  stamps, 
and  brands  to  be  used  is  not  power  to  de- 
termine what  acts  shall  be  criminal,  but 
is  a  mere  matter  of  detail.  In  re  Kok 
lock,  165  U.  S.  526,  41  L-  Ed.  813.  See, 
also.  United  States  v.  Baily,  9  Pet.  238,  9 
L.  Ed.  113;  United  States  v.  Eaton,  144 
U.  S.  677,  36  L.  Ed.  591;  Caha  v.  United 
States.  152  U.  S.  211,  38  L.  Ed.  415. 

Considered  as  a  revenue  act,  the  desig- 
nation of  the  stamps,  marks  and  brands 
which  the  commissioner  of  internal  reve- 
nue is  authorized  to  make  by  the  act  of 
August  3.  1886,  ch.  840,  regulating  the 
manufacture  and  sale  of  oleomargarine,  is 
merely  in  the  discharge  of  an  adminis- 
trative function  and  falls  within  the  nu- 
merous instances  of  regulations  needful  to 
the    operation    of    the    machinery    of    par- 


ticular laws,  authority  to  make  which  has 
always  been  recognized  as  within  the  coiTi- 
petency  of  the  legislative  power  to  con- 
fer. In  re  Kollock.  165  U.  S.  526,  536,  41 
L.  Ed.  8]  3.  See,  also.  Wayman  v.  South- 
ard, 10  Wheat.  1,  6  L.  Ed.  253;  Ex  parte 
Reed,  100  U.  S.  13,  25  L.  Ed.  538;  Smith 
V.  Whitney,  116  U.  S.  167,  29  L.  Ed.  (501; 
United  States  v.  Symonds,  120  U.  S.  46, 
30    L.    Ed.    557. 

"But  it  does  not  follow  that  a  thing  re- 
quired by  them  is  a  thing  so  required  by 
law  as  to  make  the  neglect  to  do  the 
thing  a  criminal  ofifense  in  a  citizen, 
where  a  statute  does  not  distinctly  make 
the  neglect  in  question  a  criminal  of- 
fense." United  States  v.  Eaton.  144  U. 
S.  677.  688,  36  L.  Ed.  591.  See,  also.  In 
re  Kollock,  165  U.  S.  526,  41  L.  Ed.  813; 
Caha  V.  United  States.  152  U.  S.  211,  38 
L.  Ed.  415. 

Establishment  o£  interstate  commerce 
commission. — It  is  competent  for  congress 
to  create  and  establish  an  administrative 
body  known  as  the  interstate  commerce 
commission  and  vest  it  with  authority  to 
investigate  the  subject  of  interstate  com- 
merce and  with  power  to  call  witnesses 
before  it  and  to  require  the  production 
of  books,  documents  and  papers  relating 
to  that  subject.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447. 
474,   38   L.    Ed,    1047. 

Delegation  of  power  with  respect  to 
the  Philippine  Islands. — Congress,  in  deal- 
ing with  the  Philippine  Islands,  may  del- 
egate legislative  authority  to  such  agencies 
as  it  may  select.  United  States  v.  Hein- 
szen,  206  U.  S.  370.  385,  51  L.  Ed.  1098; 
Dorr  V.  United  States,  195  U.  S.  138,  49  L. 
Ed.  128. 

95.  Statutes  dependent  upon  contin- 
gency, discretion  of  subordinate  agency, 
etc. — St.  Louis  Consolidated  Coal  Co.  v. 
Illinois,  185  U.  S.  203.  210.  46  L.  Ed. 
872. 

96.  Same. — The  Brig  Aurora  v.  United 
States,  7  Cranch  382,  3  L.  Ed.  378;  South 
Carolina  v.  Georgia,  93  U.  S.  4,  13.  23  L. 
Ed.  782;  Miller  v.  New  York,  109  U.  S. 
385,  394,  27  L.  Ed.  971;  Field  v.  Clark.  143 
U.  S.  649,  36  L.  Ed.  294;  In  re  Kollock, 
165  U.  S.  526,  41  L.  Ed.  813;  In  re  Chap- 
man, 166  U.  S.  661,  41  L.  Ed.  1154. 
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law.     The  first  cannot  be  done;  to  the  latter  no  valid  objection  can  be  made.^" 

(b)     Delegations  of  Pozver   by  State   Legislative   Bodies — (aa)     To   Counties 

and  Municipal  Corporations. — It  is  within  the  competency  of  state  leo^islatures 


97.  Same.— Field  v.  Clark,  143  U.  S. 
649,  693.  36  L.  Ed.  294;  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  382,  383, 
51    L.    Ed.    523. 

Making  revival  of  act  to  depend  upon 
prcclamation  of  president  as  to  the  oc- 
currence or  existence  of  certain  facts. — 
The  earliest  and  leading  case  is  that  of 
The  Brig  Aurora,  7  Cranch  382,  3  L.  Ed. 
378,  which  involved  the  question  whether 
congress  could  make  the  revival  of  a  law 
(which  had  ceased  to  be  in  force)  depend 
upon  the  existence  of  certain  facts  to  be 
ascertained  by  the  president  and  set  forth 
in  a  proclamation  by  him.  The  court 
said:  "We  can  see  no  sufficient  reason 
why  the  legislature  should  not  exercise 
its  discretion  in  reviving  the  act  of  March 
1st,  1809.  either  expressly  or  condition- 
ally, as  their  judgment  should  direct.  The 
19th  section  of  that  act,  declaring  that  it 
should  continue  in  force  to  a  certain  time, 
and  no  longer,  could  not  restrict  their 
power  of  extending  its  operation  with- 
out limitation  upon  the  occurrence  of  any 
subsequent  combination  of  events."  Re- 
ferring to  this  language,  it  was  said,  in  the 
subsequent  case  of  Field  v.  Clark,  143  U. 
S.  649,  683,  36  L.  Ed.  294:  "This  cer- 
tainly is  a  decision  that  it  was  competent 
for  congress  to  make  the  revival  of  an 
act  depend  upon  the  proclamation  of  the 
president,  showing  the  ascertainment  by 
him  of  the  fact  that  the  edicts  of  certain 
nations  had  been  so  revoked  or  modified 
that  they  did  not  violate  the  neutral  com- 
merce of  the  United  States.  The  same 
principle  would  apply  in  the  case  of  the 
suspension  of  an  act  upon  a  contingency 
to  be  ascertained  by  the  president  and 
made  known  bv  his  proclamation."  See, 
also.  Union  "Rr'Ho-e  Co.  ?-  United  States, 
204   U.   S.   364.   378,   51   L.   Ed.   523. 

Whether  bridge  an  obstruction  of  navi- 
gation.— Congress  may  delegate  to  the 
secretary  of  war  the  power  and  duty  to 
determine  whether  or  not  a  proposed 
bridge  across  a  navigable  water  will  con- 
stitute an  obstruction  of  commerce,  and 
may  authorize  him  to  poorove  or  disap- 
prove thf  plans  and  specifications,  and  to 
make  changes  therein.  And  in  so  doing 
congress  does  not  abrogate  any  of  its  au- 
thority to  determine  what  shall  or  shall 
not  be  deemed  an  obstruction  of  the 
navigation  of  a  river.  Tt  simply  declares 
that,  noon  a  certain  fact  be'n!7  established, 
the  bridge  shall  be  deemed  a  lawful 
structure,  and  employ  the  secretary  of 
war  as  an  agent  to  ascertain  that  fact. 
Miller  V.  New  York.  109  U.  S.  385,  393.  27 
L.  Ed.  971:  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  386.  51   L.  Ed.  523. 

Congress  mav  by  statute  declare  that 
naA'igntion  shall  be  free  from  unreason- 
able   obstruction    arising   from    bridges    of 

4  U  S  Eac  -19 


insufficient  height;  and  after  the  declara- 
tion of  this  general  rule,  it  may  impose 
upon  the  secretary  of  war  the  duty  of  as- 
certaining what  particular  cases  come 
within  the  rule  prescribed  by  congress. 
Union  Bridge  Co.  v.  United  States,  204 
U.    S.    364,   386.    51    L.   Ed.    523. 

Delegation  by  congress  to  head  of  de- 
partment of  power  to  select  particular 
land  to  be  taken  under  power  of  eminent 
domain. — In  providing  for  the  exercise  of 
its  right  of  eminent  domain  in  the  con- 
demnation of  land  for  the  purposes  of  the 
government,  it  is  not  necessary  that  con- 
gress should  itself  select  the  particular 
land  to  be  taken,  but  it  may  delegate  to 
to  the  head  of  an  executive  department 
the  power  to  select  the  land  to  be  taken. 
Chappell  V.  United  States,  160  U.  S.  499, 
510,  40  L.  Ed.  510.  See,  also,  Kohl  v. 
United  States,  91  U.  S.  367,  23  L.  Ed. 
449. 

Admission  or  exclusion  of  aliens. — See 
the  title  ALIENS,  vol.  l,  p.  250,  et  scq. 

Vesting  president  with  power  to  suspend 
customs  duties  in  certain  cases. — The  act 
of  October  1st,  1890,  §  3,  conferring  upon 
the  president  authority  to  suspend  by 
proclamation  the  free  introduction  of  cer- 
tain commodities  when  he  should  become 
satisfied  that  other  countries  producing 
such  commodities  had  imposed  discrimi- 
nating duties  upon  agricultural  or  other 
products  of  the  states,  was  not  incon- 
sistent with  this  principle.  It  did  not,  in 
any  real  sense,  invest  the  president  with 
the  power  to  legislate.  He  was  the  mere 
agent  of  the  lawmaking  department  to 
ascertain  and  declare  the  event  upon 
which  its  expressed  will  was  to  take  ef- 
fect. Field  V.  Clark,  143  U.  S.  649,  693, 
36  L.  Ed.  294.  See.  also,  Buttfield  v. 
Stranahan,  192  U.  S.  470,  496.  48  L.  Ed. 
525;  Union  Bridge  Co.  v.  United  States, 
204   U.    S.    364,    379,   381,    51    E.    Ed.    523. 

Neither  is  such  statute  obiectionable  as 
investing  the  president  with  the  treaty- 
making  power.  Field  v.  Clark,  143  U.  S. 
649,    694,   36   L.    Fd.    294. 

Statute  providing  for  the  fixing  of  stand- 
ard samples  of  imports  by  board  ap- 
pointed by  secretary  of  the  treasury;  tea 
inspection  act. — The  case  of  Buttfield  "'. 
Stranahan,  192  U.  S.  470,  491,  496.  48  L. 
Fd.  525.  involved  the  constitutionalitv  of 
tV-e  act  of  congress  of  March  2,  1897,  29 
Stat.  604.  ch.  358,  relating  to  the  'Importa- 
t'ons  of  impure  and  unwholesome  tea.' 
T'he  act  provided  for  the  appointment  by 
the  secretary  of  the  treasury  of  a  board 
of  seven  tea  experts,  who  should  prepare 
and  submit  to  him  standard  samples  of 
that  article.  In  that  case  it  was  contended 
that  the  act  was  unconstitutional,  as  mak- 
ing the  right  to  import  tea  depend  upon 
the    arbitrary    action    of    the    secretary    of 
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to  create  counties  and  municipal  cori)crations  and  vest  them  with  legislative 
and  governmental  powers  to  a  limited  extent  for  the  better  administration  of 
local  affairs. 98  And  such  ordinances,  if  legall}'  enacted,  have  the  force  of  laws 
passed  by  the  legislature  of  the  state  and  are  to  be  respected  by  all.^^ 

(bb)     To   Boards,    Comiiiissious   and    Similar   Agencies. — So   various    powers 
not   strictly  legislative  may   be  entrusted  to  boards,  commissions,  or  other  like 


the  treasury,  and  a  board  appointed  by 
him;  as  excluding  from  import  whole- 
some, genuine  and  unadulterated  tea;  and, 
as  discriminating  unequally  in  the  admis- 
sion of  the  different  kinds  of  teas  for  im- 
port, as  well  as  in  the  right  to  sell  and 
purchase  that  article.  The  act  conferred, 
it  was  objected,  upon  the  secretary  and 
the  board  the  uncontrolled  power  of  fix- 
ing standards  of  purity,  quality  and  fitness 
for  consumption,  and  thus  to  prescribe 
arbitrarily  what  teas  might  be  imported  and 
dealt  in.  The  question  of  constitutional 
law  so  raised  was  thus  disposed  of  by 
the  court:  "The  claim  that  the  statute 
commits  to  the  arbitrary  discretion  of  the 
secretary  of  the  treasury'  the  determina- 
tion of  what  teas  may  be  imported,  and 
therefore  in  effect  vests  that  official  with 
legislative  power,  is  without  merit.  We 
are  of  opinion  that  the  statute,  when  prop- 
erly construed,  a?  said  by  the  circuit  court 
of  appeals,  but  expresses  the  purpose  to 
exclude  the  lowest  grades  of  tea,  whether 
demonstrably  of  inferior  purity,  or  unfit 
for  consumption,  or  presumably  so  be- 
cause of  their  inferior  quality."  The  rase 
is  within  the  principle  of  Field  v.  Clark, 
143  U.  S.  649,  .36  L.  Ed.  294.  See  Union 
Bridge  Co.  v.  United  States,  204  U.  S. 
364.   384.   385,   51    L.   Ed.   .523. 

98.  Delegation  of  state  legislative  pow- 
ers to  municipal  corporations,  etc. — Barnes 
V.  District  of  Columbia,  91  U.  S.  540,  544, 
23  L.  Ed.  440;  Commissioners  z\  Com- 
missioners, 92  U.  S.  307.  310,  23  L.  Ed. 
552;  Board  of  Commissioners  v.  Lucas,  93 
U.  S.  108,  114.  23  L.  Ed.  822;  United  States 
V.  New  Orleans,  98  U.  S.  381,  25  L.  Ed. 
225;  Klein  v.  New  Orleans,  99  U.  S.  149, 
150,  25  L.  Ed.  430;  Wright  t-.  Nagle,  101 
U.  S.  791,  794,  25  L.  Ed.  921;  Louisiana  v. 
Pilsbury,  105  U.  S.  278.  300.  26  L.  Ed. 
1090;  Read  v.  Plattsmouth,  107  U.  S.  568. 
576,  27  L.  Ed.  414;  Hager  v.  Reclamation 
District,  No.  108.  Ill  U.  S.  701,  704,  28  L. 
Ed.  569;  Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  147.  32  L.  Ed.  637;  Barnett  v.  Den- 
isnn,  145  U.  S.  135,  139.  36  L.  Ed.  652; 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  453,  36  L.  Ed.  1018;  New  Orleans 
Waterworks  Co.  v.  New  Orleans,  164  U. 
S.  471,  481.  41  L.  Ed.  518;  City  R.  Co.  7'. 
Citizens'  Street  R.  Co..  166  U.  S.  557,  563. 
41  L.  Ed.  1114;  Williams  v.  Eggleston.  170 
U.  S.  304.  310,  42  L.  Ed.  1047;  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit  Railway, 
171  U.  S.  48.  55,  43  L.  Ed.  67;  Walla  Walla 
V.  Walla  Walla  Water  Co..  J72  U.  S.  1, 
9,  43  L.  Ed.  341;  Covington  v.  Kentucky, 
173  U.  S.  231.  241,  43  L.  Ed.  679;  St.  Louis 


Consolidated    Coal    Co.   v.    Illinois,    185    U. 
S.  203,  210,  46  L.  Ed.  872. 

"State  legislatures  may  not  only  exer- 
cise their  sovereignty  directly,  but  may 
delegate  such  portions  of  it  to  inferior 
legislative  bodies  as,  in  their  judgment,  is 
desirable  for  local  purposes."  Walla 
Walla  7'.  Walla  Walla  Water  Co.,  172  U. 
S.  1,  9,  43  L.  Ed.  341. 

It  has  been  the  immemorable  policy  in 
this  country  and  in  England  to  vest  in 
municipal  organizations  certain  local  pow- 
ers in  respect  to  which  they  are  peculiarly 
interested,  and  of  the  necessities  of  which 
they  are  much  better  informed  than  a  gen- 
eral legislature  possibly  could  be.  St. 
Louis  Consolidated  Coal  Co.  v.  Illinois, 
185  U.  S.   "03,  210,  46   L.    F''.   872. 

Thus  the  power  of  ta-r-tian  which  be- 
longs exclusively  to  the  legislative  branch 
of  the  state  government,  inay  be  delegated 
in  part  to  municipal  corporations.  United 
States  V.  New  Orleans.  98  U.  S.  381,  25  L. 
Ed.  225;  Louisiana  v.  Pilsbury,  105  U.  S. 
278,  300,  26  L-  Ed.  1090. 

School  regulations. — And  where  the  con- 
stitution of  a  state  makes  it  the  duty  of 
the  legislature  "to  pass  suitable  laws  to 
encourage  schools  and  the  means  of  in- 
struction," the  legislature  may  do  so  either 
by  direct  action,  or  through  the  agency  of 
a  mimicipal  corporation  or  other  subdivi- 
sion. Read  v.  Plattsmouth,  107  U.  S.  568, 
576.  27  L.  Ed.  414. 

Reclamation  districts. — So  the  estab- 
lishment of  a  district  for  the  reclamation 
of  swamp  lands  may  be  delegated  to  the 
supervisors  of  the  county  in  which  the 
lands  are  situated;  and  the  fact  that  the 
lands  are  situated  in  more  that  one  county 
does  not  affect  the  power  of  the  legisla- 
ture to  delegate  the  power  to  establish 
the  district  to  the  supervisors  of  that 
county  in  which  the  greater  portion  of  the 
lands  are  situated.  Hagar  r.  Reclamation 
District,  No.  108,  111  U.  S.  701,  704,  28  L. 
Ed.  569;  Fallbrook  Irrigation  Dist.  v. 
Bradlev,  164  U.   S.  112,  178,  41   L.  Ed.  369. 

Exclusive  grants  to  street  railway. — 
Conceding  that  a  state  legislature  has 
power  to  make  an  exclusive  grant  to  a 
street  railway  company,  it  may  exercise 
such  power  either  directly  or  through 
aeencies  dulv  established  and  clothed  with 
authority  for  that  purpose.  City  R.  Co. 
V.  Citizens'  Street  R.  Co..  166  U.  S.  557. 
653.  41  L.  Ed.  1114;  Wright  v.  Nagle,  101 
U.  S.  791,  794,  25  L.  Ed.  921. 

99  Same. — New  Orleans  Waterworks 
Co.  r.  New  Orleans,  164  U.  S.  471,  481,  41 
L.  Ed.  518. 
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agencies  created  by  the  legislature.^     And  m  several  instances  the  delegation  to 


1.  Delegation    of    state    legislative    pow- 
ers to  board,  commissions,  etc.^ — Hagar  v. 
Reclamation    District,    No.    108,   111    U     S 
701,  704,  28  L.  Ed.  569;  Railroad  Commis- 
sion   Cases,   116   U.    S.   307,   29    L.   Ed.   636; 
Carter    County   v.    Sinton,    120    U.    S.    517, 
524,   30   L.   Ed.   701;   Spencer  v.   Merchant, 
125  U.   S.  345,   356,  31   L.   Ed.   763;  Dent  v. 
West    Virginia,    129   U.    S.    114,    32    L.    Ed. 
623;    Chicago,    etc.,    R.    Co.    v.    Minnesota, 
134  U.  S.  418,  33  L.  Ed.  970;   Minneapolis, 
Eastern    R.    Co.    v.    Minnesota,    134    U.    S. 
467,   33   L.    Ed.   985;    Crowley  v.    Christen- 
sen,  137  U.   S.   86,  91,  34  L.   Ed.   620;   New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S.  556, 
571,    38    L.    Ed.    269;    Connecticut,    etc..    R. 
Co.  V.   Woodruff,   153   U.   S.   089,  38   L.   Ed. 
869;    Reagan    v.    Farmers'    Loan,   etc.,    Co., 
154   U.    S.   362,   38   L.    Ed.    1014;    Murray   v. 
Louisiana,    163    U.    S.    101,    41    L.    Ed.    87; 
Fallbrcok    Irrigation   Dist.  v.   Bradley,   164 
U.    S.    112,    178,    41    L.    Ed,    369;    Davis    v. 
Massachusetts,  167  U.  S.  43,  42  L.  Ed.  71; 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
Ed.    603;    Gundling   v.    Chicago,    177    U.    S. 
183,  44  L.   Ed.  725;  St.  Louis  Consolidated 
Coal   Co.  V.   Illinois,  185  U.  S.   203,  211.  46 
L.    Ed.    872;    Fischer   v.   St.    Louis,   194   U. 
S.  361,  48  L.  Ed.   1018;  Jacobson  v.  Mass- 
achusetts,  197  U.  S.   11,  25,  49   L.   Ed.  643; 
New  York  v.  Van  De  Carr,  199  U.  S.  552, 
561,  50  L.  Ed.  305. 

As  to  public  health  and  safety.— The 
state  may  invest  local  bodies  called  into 
existence  for  purposes  of  local  adminis- 
tration with  authority  in  some  appropriate 
way  to  safeguard  the  public  health  and 
the  public  safety.  Jacobson  v.  Massachu- 
setts,   197   U.    S.   11,   25,  49    L.    Ed.    643. 

Thus  it  was  competent  to  vest  in  a  local 
board  of  health  the  authority  to  determine 
upon  the  necessity  of  a  general  vaccina- 
tion of  all  the  inhabitants  of  the  locality 
under  its  jurisdiction.  Jacobson  v.  Mas- 
sachusetts, 197  U.  S.  11,  25.  49  L.  Ed.  643. 
Mine  inspection. — In  enacting  a  law 
with  regard  to  the  inspection  of  mines, 
there  is  no  objection,  in  case  the  legisla- 
ture find  it  impracticable  to  classify  the 
mines  for  the  purposes  of  inspection,  to 
commit  that  power  to  a  body  of  experts 
who  are  not  only  experienced  in  the  oper- 
ation of  mines,  but  who  are  acquainted 
with  the  details  necessary  to  be  known 
in  order  to  make  a  reasonable  classifica- 
tion, although  it  may  affect  the  amount 
of  fees  to  be  paid  by  the  mine  owners. 
St.  Louis  Consolidated  Coal  Co.  v.  Illi- 
nois,   185    U.    S.    203.   211,   46    L.    Ed.    872. 

Granting  of  licenses. — -The  legislature 
may  constitutionally  delegate  to  an  ad- 
ministrative board  the  discretionary  power 
of  granting  or  refusing  licenses  to  carry 
on  a  particular  trade  or  business.  New 
York  V.  Van  De  Carr.  199  U.  S.  552.  561, 
50  L.  Ed.  305;  Accord:  Davis  v.  Mass- 
achusetts, 167  U.  S.  43,  42  L.  Ed.  71;  Wil- 
son V.  Eureka  City,  173  U.  S.  32,  43  L.  Ed. 
603;    Gundling   v.    Chicago,    177    U.    S.    183, 


44  L.  Ed.  725;  hischcr  v.  St.  Lou>s,  194  U. 
b.  ..61,  48  L.  Ed.  1018;  Jaobson  v.  Mas- 
sachusetts 197  U.  S  11.  4!)  L.  Ed.  64.3. 
csee,  also.  Soon  Hing  v.  Crowlev  113  TJ  S 
703,  28  L.  Ed.  1145;  Yick  Wo  l'.  Hopkint 
118  U.  S.  356,  30  L.  Ed.  220. 

It  has  been  held  in  some  of  the  state 
courts  to  be  contrary  to  the  spirit  of 
American  uistitutions  to  vest  this  dispens- 
ing powe.  in  the  hands  of  a  single  individ- 
ual, but  the  authority  to  delegate  that 
discretion  to  a  board  appointed  for  that 
purpose  is  sustained  by  the  great  weight 
of  authority.  Wilson  v.  Eureka  City  173 
U  S.  32,  43  L.  Ed.  603;  Gundling  v  Chi- 
cago. 177  U.  S.  183,  44  L.  Ed.  725;  Fischer 
z;  St.  Louis,  194  U.  S.  361,  48  L.  Ed.  1018; 
New  York  v.  Van  De  Carr.  199  U  S  552 
561.  .50  L.   Ed.  30.5. 

Settling  of  county  indebtedness.— It  is 
within  the  competency  of  a  state  legis- 
lature to  create  or  designate  a  board 
commission,  or  other  agency  for  the  pur- 
pose of  compromising,  funding  or  settlincr 
a  county  indebtedness,  and  vest  it  with 
power  to  do  so  without  submitting  the 
question  to  a  vote  of  the  electors  of  the 
county  and  regardless  of  their  approval  or 
disapproval.  Carter  County  v.  Sinton  I'^O 
U.  S.   517.  .524.  30  L.   Ed.  701. 

As  to  public  improvements. — So  the  leg- 
islature, having  the  power  to  fix  the  sum 
necessary  to  be  levied  for  the  expense  of 
a  public  improvement,  and  to  determine 
the  lands  which  will  receive  the  benefit 
and  which  should,  therefore,  bear  the  bur- 
den, may,  if  it  sees  fit,  commit  the  ascer- 
tainment of  either  or  both  of  these  facts 
to  the  judgment  of  commissioners  Spen- 
cer V.  Merchant.  125  U.  S.  345,  356,  31  L 
Ed    763. 

Reclamation  districts.— Likewise,  au- 
thority to  establish  a  district  for  the  rec- 
lamation of  swamp  or  arid  lands  may  be 
lodged  in  any  board  or  tribunal  which  the 
legislature  may  designate  Hagar  v  Rec- 
lamation District,  No.  108,  111  U  S  701 
704,  28  L.  Ed.  569;  Fallbrook  Irrigation 
Dist.  V.  Bradley,  164  U.  S.  112.  178  41  L 
Ed.   369. 

After  a  legislature  has  prescribed  by 
general  rule  the  manner  of  organizing  and 
incorporating  an  irrigation  district  and 
the  conditions  which  must  exist  in  order 
to  perrnit  the  inclusion  of  any  land  within 
such  district,  it  may  constitutionally  dele- 
gate to  a  board  of  supervisors  the  deter- 
mination of  the  n^'cessary  questions  of 
fact,  and  leave  it  to  such  board  and  to 
the  people  to  say  whether  such  corpora- 
tion shall  be  created.  In  so  doing  the 
legislature  really  delegates  none  of  its 
power,  but  prescribes  conditions  upon  the 
performance  of  which  the  corporation  is 
to  be  regarded  as  organized.  Fallbrook 
Irrigation  Dist.  v  Rradlev.  164  U  S  11'' 
167.   178,   41   L.   Ed.   360. 

Railroad    commissions. — Statutes    creat- 
ing   a  board  of  commissioners  authorized  to 
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a  single  individual  of  the  power  to  grant  or  withhold  licenses  to  carry  on  a  partic- 
ular trade  or  business  or  to  perform  certain  acts  has  been  upheld  by  the  federal 
supreme  court. ^ 

(cc)  To  Private  Corporations. — The  legislature  cannot  delegate  legislative 
powers  to  private  corporations,  but  if  it  has  the  power  to  accomplish  a  certain 
work,  it  may  do  so  through  the  agency  of  a  private  corporation  and  vest  it  with 
whatever  powers  may  be  necessary  to  carry  the  work  into  execution. ^ 

Legislature  May  Authorize  Corporation  to  Transfer  Its  Franchises. — 
It  is  within  the  power  of  the  legislature,  in  creating  a  corporation,  to  authorize 
it  to  sell  and  transfer  its   franchises.'* 

(q)  Irrevocable  Delegation  of  Legislative  Poivcr. — One  of  the  highest  at- 
tributes and  duties  of  a  legislature  is  to  regulate  public  matters  with  all  public 
bodies  from  time  to  time  in  the  manner  which  the  public  welfare  may  appear  to 
demand.  It  cannot  devolve  these  duties  permanently  on  other  public  bodies, 
nor  permanently  suspend  or  abandon  them  itself,  without  attempting  what  is 
wholly  beyond  its  constitutional  competency.  In  other  words,  it  cannot  consti- 
tutionally preclude  itself  from  revoking,  or  reassuming,  at  any  time,  powers 
w^hich  it   has  devolved  upon   such   public  bodies.^ 


supervise  the  operation  of  railroads 
within  the  state  and  to  regulate  freight, 
passenger  and  warehouse  charges  are  not 
unconstitutional  as  delegating  legislative 
or  judicial  powers.  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  Ed.  636;  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  33  L.  Ed.  970;  Minneapolis  Eastern  R. 
Co.  V.  Minnesota,  134  U.  S.  467,  468,  33  L- 
Ed.  085;  Reagan  v.  Farmers'  Loan,  etc., 
Co.,  154  U.  S.  362,  38  L.  Ed.  1014.  See, 
also,  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U. 
S.  155,  24  L.  Ed.  94;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77;  New  York,  etc., 
R.  Co.  V.  Bristol.  151  U.  S.  556,  571,  38  L- 
Ed.  269;  Connecticut,  etc.,  R.  Co.  v.  Wood- 
rufif,  153  U.  S.  689,  38  L.  Ed.  869. 

Granting  of  franchises  and  privileges. — 
In  the  absence  of  constitutional  restric- 
tion, the  legislature  may  exercise  its  au- 
thority to  grant  franchises  (to  establish 
toll  bridges,  for  example)  either  by  direct 
legislation  or  through  agencies  duly  es- 
tablished and  having  power  for  that  pur- 
pose as  for  example,  the  courts  of  law. 
Wright  V.  Nagle,  101  U.  S.  791,  794,  25  L. 
Ed.  921. 

2.  To  single  individual. — Davis  v.  Mas- 
sachusetts, 167  U.  S.  43,  42  L.  Ed.  71;  Wil- 
son V.  Eureka  City,  173  U.  S.  32,  43  L.  Ed. 
603;  Gundling  v.  Chicago,  177  U.  S.  183, 
44  L.   Ed.  725. 

3.  Delegation  of  povi^ers  to  private  cor- 
porations.— McCulloch  v.  Maryland,  4 
Wheat.  316,  4  L.  Ed.  579;  Briscoe  v.  Bank, 
11  Pet.  257,  316,  9  L.  Ed.  709:  Slaughter- 
House  Cases.  16  Wall.  36,  21  L.  Ed.  394; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  101, 
24  L.  Ed.  616;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  New  Orleans  Waterworks  Co.  v. 
Rives,  115   U.   S.   674,   680,  29  L.   Ed.   525. 

The  state  has  the  right  to  use  a  private 
corporation  and  confer  upon  it  the  neces- 
sary powers  to  carry  into  effect  sanitary 
regulations.  Slaughter-House  Cases,  16 
Wall  36,  21  L.  Ed.  394;  Davidson  v.  New 
Orleans.  96  U.  S.  97,  101,  24  L.  Ed.  616. 


So  the  legislature  of  Louisiana  had  the 
right  to  organize  a  private  corporation  to 
carry  out  the  work  of  draining  the  swamp 
lands  in  and  around  the  city  of  New  Or- 
leans. Davidson  v.  New  Orleans,  96  U.  S. 
97,  101,  24  L.  Ed.  616. 

The  state  is  capable — her  authority  in 
the  premises  not  being,  at  the  time,  lim- 
ited by  her  own  organic  law — of  provid- 
ing for  supplying  gas  to  one  of  her  mu-' 
nicipalities  and  its  inhabitants,  by  means 
of  a  valid  contract  with  a  private  cor- 
poration of  her  own  creation.  New  Or- 
leans Gas  Co.  V.  Louisiana  Light  Co.,  115 
U.  S.  650.  670,  29  L.  Ed.  516;  New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U. 
S.   674,  680,   29   L.    Ed.   525. 

4.  May  authorize  corporation  to  trans- 
fer franchises. — Willamette  Mfg.  Co.  v. 
Bank.    119    U.    S.    191,    198,    30    L.    Ed.    384. 

6.  Irrevocable  delegation  of  legislative 
power. — East  Hartford  v.  Hartford  Bridge 
Co.,  10  How.  511,  534,  13  L.  Ed.  518; 
State  Bank  v.  Knopp,  16  How.  369,  380, 
14  L.  Ed.  977;  Board  of  Commissioners 
V.  Lucas,  93  U.  S.  108,  114.  23  L.  Ed.  822; 
New  Orleans  v.  Clark,  95  U.  S.  644,  654, 
24  L.  Ed.  521;  Newton  v.  Commissioners, 
100  U.  S.  548,  25  L.  Ed.  710;  Williamson 
V.  New  Jersey.  130  U.  S.  189.  199,  32  L. 
Ed.  915;  The  Chinese  Exclusion  Case,  130 
U.  S.  581,  609,  32  L.  Ed.  1068;  Essex 
Public  Road  Board  v.  Skinkle,  140  U.  S. 
334,  339,  35  L.  Ed.  446;  Illinois  Cent.  R. 
Co.  V.  Illinois,  146  U.  S.  387,  453.  36  L. 
Ed.  1018;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  722,  37  L.  Ed.  905. 

"In  the  administration  of  government 
the  use  of  such  powers  may  for  a  limited 
period  be  delegated  to  a  municipality  or 
other  body,  but  there  always  remains 
with  the  state  the  right  to  revoke  those 
powers  and  exercise  them  in  a  more  di- 
rect manner,  and  one  more  conformable 
to  its  wishes."  Illinr!,  Cent.  R.  Co.  v.  Ill- 
inois, 146  U.   S.  387,  453,  36  L.  Ed.  1018. 
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(3)  Delegation  of  Executive  Po-d'ers. — The  president's  duly,  in  general,  re- 
quires his  superintendence  of  the  administration,  yet  he  cannot  be  required  to 
become  the  administrative  ofificer  of  every  department  and  bureau,  or  to  perform 
in  person  the  numerous  details  incident  to  services,  which,  nevertheless,  he  is, 
in  a  correct  sense,  by  the  constitution  and  laws,  required  and  expected  to  per- 
form. Such  a  practice,  if  it  were  possible,  would  absorb  the  duties  of  the  various 
departments  of  the  government  in  the  personal  action  of  the  one  chief  executive 
ofificer,  and  be  fraught  vvith  mischief  to  the  public  service.  There  are  many  du- 
ties, therefore,  which  must,  from  their  nature,  be  delegated  to  the  heads  of  the 
executive  departments  or  their  subordinates. •"•  The  president  speaks  and  acts 
therefore,  through  the  heads  of  the  several  departments  in  relation  to  subjects 
which  appertain  to  their  respective  duties ;  and  acts  done  by  the  heads  of  depart- 
ments, within  the  scope  of  their  respective  duties,  must  be  considered  as  the 
acts   of   the   pres^ident   of   the    United    Stales.' 

Delegation  of  Powers  by  Heads  of  Departments. — So  when  a  secretary 
of  the  government  is  required  to  give  information  on  any  subject,  he  may  act, 
and  generally  does  act,  through  ofificers  under  him.  He  is  not  expected  to  make 
over  his  own  signature  all  the  communications  required  from  the  department  of 
which  he  is  the  head.  It  would  be  imf)racticable  for  him  to  do  so.  The  ofificial 
communication  is  deemed  made  by  him  when  it  is  made  under  his  sanction  and 
direction.^ 

(4)  Delegation  of  Judicial  P covers. — See  ante,  "Devolution  of  Judicial  Func- 
tions upon  the  Legi.slative  and  Executive  Departments,"  VI,  D,  3,  e,  (1),  (c), 
and  the   references  there  given. 

f.  The  Legislative  Departments — (1)  Legislative  Department  of  the  Federal 
Government — fa)  How  Constituted. — All  legislative  powers  granted  to  the 
United  States  are  vested  in  the  federal  congress,  which  consists  of  the  senate 
and   house   of    representatives.^ 

ATjportionment  of  Representatives. — See  U.  S.  Const..  Art.  1,  §  2;  Four- 
teenth Amendment.  §  2. 

Reduction  of  Representation. — The  first  section  of  the  fourteenth  amend- 
ment does  not  refer  to  the  exercise  of  the  elective  franchise,  though  the  second 
provides  that  if  the  ridit  to  vote  is  denied  or  abridged  to  anv  male  inhabitant 
of  the  state  having  attained  majority,  and  being  a  citizen  of  the  United  States, 
then'  the  basis  of  representation  to  which  each  state  is  entitled  in  the  congress 
shall  be  proportionately  reduced.  Whenever  presidential  electors  are  appointed 
by  popular  election,  then  the  right  to  vote  cannot  be  denied  or  abridged  without 
invoking  the  penalty,  and  so  of  the  right  to  vote  for  representatives  in  congress, 
the  executive  and  judicial  ofificers  of  a  state,  or  the  members  of  the  legislature 
thereof. ^^ 

6.  Delegation  of  powers  by  the  exec-  ,31st,  1823,  prohibiting  the  advance  of  pub- 
utive. — Williams  v.  United  States,  1  How.  lie  money,  in  any  case  whatsoever  to  the 
290,    11    L.    Ed.    135.  disbursing  officers  of  government,  except, 

7.  Same. — Wilcox  v.  IMcCcnnel,  13  Pet.  ,  "nder  the  special  direction  of  the  presi- 
498,   10   L.    Ed.   264.                                                 '  dent,    does    not    require    the    personal    and 

Thus  by  the  act  of  congress  of  1830.  all  ministerial    performance    of    this    duty,    to 

lands    were    exempted    from    pre-emption  ^^    exercised     m     every    instance    by    the 

■uhich    were    reserved    from    sale    by    the  President  under   his   owm   hand.     Williams 

president  of  the  United  States.     Both  mil-  ^'„  Umted    States,    1    How.    290.   11    L.   Ed. 
itary    posts    and    Indian    affairs,    including 

agencies,   belong   to   the   war   department.  8.     Delegation    of   powers    by    heads    of 

Held,   that   a   reservation  of  land   made   at  departments.— Miller  v.  New  York,  109  U. 

the    request    of    the    secretary    of    war    for  ?•   '^•^^-  -"^^-t.  27   L.    Ed.   971. 
purposes  in  his  department,  must  be  con-  9.  Congress,  how  constituted. — Const.  U. 

sidered   as   made   by   the   president   of   the  S..    Art.    1,   §   1. 

United  States-,  within  the  terms  of  the  acf  lo.    Reduction    of    representation.— Mc- 

of  congress.     Wilcox  v.  McConnel,  13  Pet.  Pherson    v.    Blacker,    146    U.    S.    1.    39,    36 

498.    10    L.    Ed.    264.  L    Ed.  869. 

The    act    of    congress    passed    January 
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(b)  Qualification  of  Members. — The  constitution  provides  that  each  house 
shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own  mem- 
bers.^^  When,  therefore,  the  senators  and  representatives  of  a  state  are  admitted 
into  the  councils  of  the  Union,  the  authority  of  the  government  under  which 
they  are  appointed,  as  well  as  its  republican  character,  is  recognized  by  the  proper 
constitutional  authority ;  and  its  decision  is  binding  upon  every  other  department 
of  the  government,  and  cannot  be  questioned  in  a  judicial  tribunal.  Ihe  right 
to  decide  is  placed  there  and   not   in  the  courts. i- 

(c)  Electi&n  of  Members. — As  to  the  powers  of  congress  with  respect  to 
supervising  the  election  of  its  members,  see  the  title  Elections. 

(d)  Status  of  Senators  as  Officers  of  the  United  States. — "While  the  senate, 
as  a  branch  of  the  legislative  department,  owes  its  existence  to  the  constitution, 
and  participates  in  passing  laws  that  concern  the  entire  country,  its  members  are 
chosen  by  state  legislatures,  and  cannot  properly  be  said  to  hold  tlicir  places 
'under   the   government   of   the   United   States.'  "^^ 

(e)  Privileges  of  Members. — See  the  title  Privilege;. 

(f)  Compensation  of  Members. — Section  51  of  the  Revised  Statutes  pro- 
vides that :  Whenever  a  vacancy  occurs  in  either  house  of  congress,  by  death 
or  otherwise,  of  any  member  or  delegate  elected  or  appointed  thereto,  after  the 
commencement  of  the  congress  to  which  he  has  been  elected  or  appointed,  the 
person  elected  or  appointed  to  fill  it  shall  be  compensated  and  paid  from  the 
time  that  the  compensations  of  his  predecessor  ceased.  Within  the  meaning  of 
this  statute,  a  person  who  presents  his  credentials  as  a  member  of  the  house  of 
representatives,  is  sworn  in,  draws  his  salary  and  mileage  and  exercises  all 
the  powers  and  functions  of  a  de  jure  member  until  he  is  unseated  and  his  place 
declared  vacant  by  a  resolution  of  the  house,  is  to  be  deemed  the  predecessor 
of  the  member  elected  to  fill  the  vacancy  thus  created,  and  such  member  is  en- 
titled to  compensation  only  from  the  time  the  compensation  of  the  unseated 
member   ceased. ^^ 

Predecessor  Construed. — The  reference  to  a  predecessor  in  the  statute 
above  quoted  is  plainly  intended  to  apply  only  to  a  predecessor  in  the  same  con- 
gress. If  no  such  person  be  found  because  no  such  person  was  duly  elected, 
then  the  claimant  had  no  predecessor  in  the  sense  of  this  statute,  and  it  does 
not  apply. ^^ 

(g)  Orqanization;  Procedure — faa)  Quonim. — The  constitution  provides 
that  a  majority  of  each  house  shall  constitute  a  quorum  to  do  business. ^^ 
In  other  words,  when  a  majority  are  present,  the  house  is  in  a  position  to  do 
business.  Its  capacity  to  transact  business  is  then  establislied,  created  by  the 
mere  presence  of  a  majority,  and  does  not  depend  upon  the  disposition  or  assent 
or  action  of  any  single  member  or  fraction  of  the  majority  present.  All  that 
the  constitution  requires  is  the  presence  of  a  majority,  and  when  that  majority 
is  oresent,  the  power  of  the  house  arises. ^^ 

Validity  of  Act  of  Majority  of  Quonim. — It  is  a  general  rule  of  all  parlia- 

11.  Qualifications    of   members. — Const.       rum. — Const.   U.    S.,   Art.    1,   §   5. 

U.   S.,   Art.    1,   §   5.  17.   Same.— United   St-.tes   v.   Ballin,   144 

12.  Same,    political    questions;     validity       U.   S.   1,   5,   36  L.   Ed.  321. 

of   s:overnment   under   which    appointed. —  The   provision   in   rule    15   of   the    house 

Luther  f.  Borden,  7  How.  1,  42,   12  L.  Ed.  of    representatives    of    the    fifty-first    con- 

581.     See,  also.  Virginia  v.  West  Virginia,  .gress,  that  upon  the  demand  of  any  mem- 

11   '^V.ill.   39.  20  L.   Ed.   67.  her   or    at   the    suggestion    of   the    speaker 

13.  Senators  as  officers  of  the  United  the  names  of  members  present  and  not 
Stat^es. — Burton  t'.  United  States,  202  U.  voting  should  be  counted  in  order  to  de- 
S.  344,  369,  50  L.  Ed.  1057.  termine    the    presence    of    a    quorum    was 

14.  Comnensation  of  members. — Page  not  an  infringement  upon  constitutional 
V.  United  States,  127  U.  S.  67,  69,  32  L.  or  fundamental  rights  of  members,  but 
Eq.   65.  was   a  valid   exercise  of  the  power  of  the 

15.  Same. — Page  v.  United  States.  127  house  to  prescribe  its  rules  of  procedure. 
U.    S.   67,   69,   32    L.   Ed.   65.  United   States  v.   Ballin,  144  U.  S.  1,  6,  36 

16.  Organization   and   procedure;     quo-  L.   Ed.  321. 
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mentary  bodies,  in  the  absence  of  a  contrary  provision  in  the  organic  act  con- 
stituting the  body,  that  a  quorum  being  present,  the  act  of  a  majority  of  the 
quorum  is  the  act  of  the  body.  There  being  no  such  hmitation  found  in  the 
constitution  of  the  United  States,  this  general  rule  applies  to  the  proceedings  of 
the    respective    houses    of    the    American    congress. ^^ 

(bb)  Rules  of  Procedure. — Each  house  may  determine  the  rules  of  its  pro- 
ceedings.^^ As  respects  the  validity  of  the  rules  adopted,  the  question  with  the 
courts,  when  called  to  pass  thereon,  is  solely  one  of  power.  As  stated,  the  con- 
stitution empowers  each  house  to  determine  its  rules  of  proceedings.  Neither 
house  may,  by  its  rules,  ignore  constitutional  restraints  or  violate  fundamental 
rights,  and  there  should  be  a  reasonable  relation  between  the  mode  of  procedure 
established  by  the  rule  and  the  result  which  is  sought  to  be  attained.  But  within 
these  limitations  all  matters  of  method  are  open  to  the  determination  of  the 
house,  and  it  is  no  impeachment  of  the  rule  to  say  that  some  other  way  would 
be  better,   or   more   accurate   or  more  just.-*^ 

Power  to  Make  Rules  Never  Exhausted. — It  is  no  objection  to  the  validity 
of  a  rule  that  a  different  one  has  been  prescribed  and  in  force  for  a  length  of 
time.  The  power  to  make  rules  is  never  exhausted.  It  is  always  subject  to  be 
exercised  by  the  house,  and  within  the  limitations  above  mentioned,  is  absolute 
and  beyond  the  challenge  of  any  other  body  or  tribunal.-^ 

(cc)  Journal  of  Proceedings. — It  is  one  of  the  constitutional  requirements 
that  each  house  sliall   keep  a  journal  of  its  proceedings.-^^ 

Journal  Imports  Verity. — This  journal  must  be  assumed  to  speak  the  truth, 
in  other  words,  it  is  a  record,  importing  absolute  verity,  and  cannot  be  impeached 
by    extrinsic    evidence. ^^ 

(dd)  Compulsory  Attendance  of  Members. — The  penalty  which  eaeh  house 
is  authorized  to  inflict  in  order  to  compel  the  attendance  of  absent  'members 
may  be  imprisonment,  and  this  may  be  for  a  violation  of  some  order  or  standing 
rule   on    that   subject. ^^ 

(ee)  Disorderly  Behavior;  Expulsion  of  Members. — The  constitution  ex- 
pressly empowers  each  house  to  punish  its  members  for    disorderly    behavior, 

18.  Validity  of  act  of  majority  of  quo-       S.,   Art.   1,  §   5. 

rum. — United    States   v.    Ballin,    144    U.    S.  22.      Journal     imports     verity. — Field     v. 

1,   6,   36   L.   Ed.   321.  Clark,  143  U.  S.  649.  36  L.  Ed.  294;  United 

19.  Rules  of  procedure.— Const.  U.  S.,  States  v.  Ballin,  144  U.  S.  1,  4.  36  L.  Ed. 
Art.   1.  §  5.  321;   Lyons  v.  Woods,  153  U.   S.   649,  663, 

20.  Same,  judicial  questions. — United  38  L.  Ed.  854.  See,  also.  Harwood  v. 
States  V.  Ballin.  144  U.  S.  1,  5,  36  L.  Ed.  Wentworth,  162  U.  S.  547,  560,  40  L.  Ed. 
321.  1069;     Twin    City    Bank    v.    Nebeker,    167 

Thus  it  is  within  the  competency  of  the  U.  S.  196,  203,  42  L.  Ed.  134.  And  see, 
house  of  representatives  to  prescribe  any  ante.  "Records  of  Legislative  Bodies," 
method  determining  the  presence  of  a  VI,  D.  3.  d,  (3),  (c),  Cu). 
majority  necessary  to  a  quorum  which  Invalidating  statute  by  appeal  to  journal, 
shall  be  reasonably  certain  to  ascertain  — The  journals  of  the  respective  houses 
the  fact.  United  States  v.  Ballin,  144  U.  of  congress  cannot  be  resorted  to  for 
S.  1,  6,  36  L.  Ed.  321.  the  purpose  of  impairing  an  act  of  con- 
Rule  fifteen  of  the  house  of  represent-  gress  which  has  been  signed  by  the  speaker 
atives  of  the  fifty-first  congress  requir-  of  the  house  of  representatives  and  by 
ing  the  names  of  members  present  and  the  president  and  senate,  and  after  being 
not  voting  to  be  noted  by  the  clerk  and  thus  attested,  approved  and  sip-ned  by  the 
recorded  in  the  journal,  and  reported  to  president  and  deposited  in  the  depart- 
the  speaker  of  the  house  with  the  names  ment  of  state  according  to  law.  Field  v. 
of  the  members  voting,  to  be  counted  Clark,  143  U.  S.  649,  36  L.  Ed.  294;  United 
and  announced  in  determining  the  pres-  States  v.  Ballin,  144  U.  S.  1,  36  L.  Ed. 
ence  of  a  quorum,  was  held  to  prescribe  321;  Lyons  v.  Woods,  153  U.  S.  649,  663, 
a  constitutional  method  of  ascertaining  38  L.  Ed.  854;  Harwood  v.  Wentworth, 
the  presence  of  a  quorum  to  do  business.  162  U.  S.  547,  560.  40  L.  Ea.  1069.  And 
United  States  v.  Ballin,  144  U.  S.  1,  6,  see,  also,  Twin  City  Bank  v.  Nebeker, 
36    L.    Ed.    321.  167    U.    S.    196,    203,    42    L.    Ed.    134.      See, 

21.  Power    to    make    rules    never    ex-  generally,  the  title   STATUTES. 
hausted. — United    States   v.   Ballin,   144   U.  23.    Compulsory  attendance  of  members. 
S.  1,  5,  36  L.  Ed.  321.  — Kilbourn    v.    Thompson,    103   U.    S.    168, 

21a.  Journal  of  proceedings, — Const.  U.       176,    190,    26   L.    Ed.    377. 
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and  with  the  concurrence  of  two-thirds,  to  expel  a  member. 2-*  As  regards  the 
senate,  it  has  been  held  that  in  view  of  this  provision,  together  with  those  which 
confer  upon  it  the  power  to  try  impeachments,  to  judge  of  the  elections,  returns 
and  qualifications  of  its  members,  and  to  determine  the  rules  of  its  proceedings, 
it  must  be  deemed  to  possess  the  inherent  power  of  self-protection.--^  I'he 
punishment  authorized  may  be  for  a  refusal  to  obey  some  rule  on  that  subject 
made  by  the  house  for  the  preservation  of  order. ^^^  It  may,  in  a  proper  case, 
extend  to  the  imprisonment  of  the  offending  member.-'  The  right  to  expel  ex- 
tends to  all  cases  where  the  otifense  is  such  as  in  the  judgment  of  the  senate  or 
house  is  inconsistent  with  the  trust  and  duty  of  a  member. ^^ 

Legislative  Interference  with  Exclusive  Right  to  Punish  or  Expel. — 
"While  the  framers  of  the  constitution  intended  that  each  department  should 
keep  within  its  appointed  sphere  of  public  action,  it  was  never  contemplated 
that  the  authority  of  the  senate  to  admit  to  a  seat  in  its  body  one  who  had  been 
duly  elected-  as  a  senator,  or  its  power  to  expel  him  after  being  admitted,  should, 
in  any  degree,  limit  or  restrict  the  authority  of  congress  to  enact  such  statutes, 
not  forbidden  by  the  constitution,  as  the  public  interests  required  for  carrying 
into  effect  the  powers  granted  to  it."^^  Congress  has  authority  by  legislation 
to  make  it  an  offense  against  the  United  States  for  a  senator,  after  his  election 
and  during  his  continuance  in  office,  to  agree  to  receive  or  to  receive  compensation 
for  services  to  be  rendered  or  rendered  to  any  person,  before  a  department  of 
the  government,  in  relation  to  a  proceeding,  matter  or  thing  in  which  the  United 
States  is  a  party  or  directly  or  indirectly  interested.-"^"  Such  a  statute  is  not 
open  to  the  objection  that,  through  its  necessary  operation,  it  interferes  with  the 
legitimate  authority  of  the  senate  over  its  members,  in  that  a  judgment  of  con- 
viction under  it  may  exclude  a  senator  from  the  senate  before  his  constitutional 
term  expires ;  whereas,  under  the  constitution,  a  senator  is  elected  to  serve  a 
specified  number  of  years  and  the  senate  is,  by  that  instrument,  made  the  sole 
judge  of  the  qualifications  of  its  members  and  vested  with  tlie  exclusive  power 
to  expel  members.-^  1  And  although  such  a  statute  may  declare  that  persons  con- 
victed thereunder  shall  be  rendered  forever  incapable  of  holding  any  office  of 
honor,  trust  or  profit  under  the  United  States,  a  final  judgment  of  conviction 
thereunder  does  not  operate  ipso  facto  to  vacate  the  seat  of  the  convicted  person 
in  the  national  senate,  even  though  it  reiterates  the  declaration  of  the  statute  that 
he  shall  forever  afterward  be  incapable  of  holding  any  office  of  honor,  trust, 
or  profit  under  the  government  of  the  United  States,  since  the  members  of  the 
senate  are  chosen  by  the  state  legislatures  and  cannot  properly  be  said  to  hold 
their  places  "under  the  government  of  the  United  States. "-'^^  f  j-jg  gg^t  into  which 
a  senator  is  originally  inducted  can  only  become  vacant  by  his  death,  or  by 
expiration  of  his  term  of  office,  or  by  some  direct  action  on  the  part  of  the  senate 
in    the    exercise    of    its    constitutional    powers.^^ 

24.  Disorderly  behavior;  expulsion  of  after  his  election,  and  during  his  contin- 
members. — Const.  U.  S.,  Art.  1,  §  5.  uance  in  office,  to  receive  or  agree   to   re- 

25.  Same. — In  re  Chapman,  166  U.  S.  ceive  compensation,  in  any  form,  from  any 
661,    66S,    41    L.    Ed.    1154.  person,  in  relation  to  a  proceeding,  matter 

26.  Same,  punishment. — Kilbourn  v.  or  thin^^  before  a  department,  in  which 
Thompson,  103  U.  S.  168,  176,  190,  26  the  United  States  is  a  party,  or  directly 
L.    Ed.    377.  or   indirectly   interested,   does   not,    by    its 

27.  Same.— Kilbourn  v.  Thompson,  103  necessary  operation,  impinge  upon  the  au- 
U    S.  168,  176,  190,  26  J..  Ed.  377.  thority    of    powers    of    the    senate    of    the 

„„      „  T  /^i  1^^    TT     c  United     States,     nor     mterfere     with     the. 

«rf-rr.^"iT7      Ed'    ?'!"/'"""'    '"'   ^^    ^^  legitimate    functions,    privileges    or    rights 

661,    668,    41    L.    Ed.    1154.  _  ^^  senators.     Burton  v.  United  States,  202 

29.  Legislative    interference   with    right  u     S.    344,    370,   50    L.    Ed.    1057. 

of  either  house.— Burton  v.  United  States,  3i_    Same.— Burton  v.  United  States,  202 

202    U.    S.    344,    367,    50    L.    Ed.    1057.  u.    3.    344,    366,    50    L.    Ed.    1057. 

30.  Same. — Burton  v.  United  States,  32.  Same. — Burton  v.  United  States  202 
202   U.   S.  344,  365,   50   L-    Ed.  1057.  U.    S,   344,   369,   50    L.    Ed.    1057. 

Section    1782    of    the    Revised    Statutes,  33.    Same. — Burton  t-.  United   States,  202 

which  makes   it   an   offense    for  a   senator,       U.    S.    344,   369,   50   L.    Ed.   1057. 
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Same;  Not  an  Infringement  of  Privileges  of  Members. — Neither  is 
such  an  act  unconstitutional  as  an  attempted  restriction  or  infringement  of  the 
constitutional  privileges  of  members.  The  proper  discharge  of  his  duties  does 
not  require  a  senator  to  appear  before  an  executive  department  in  order  to 
enforce  his  particular  views,  or  the  views  of  others,  in  respect  of  matters  com- 
mitted to  that  department  for  determination.  He  may  often  do  so  without 
impropriety,  and,  so  far  as  existing  law  is  concerned,  may  do  so  whenever  he 
chooses,  provided  he  neither  agrees  to  receive  nor  receives  compensation  for  such 
services.-'^'*  There  can  be  no  reason,  however,  why  the  government  may  not,  by 
legislation,  protect  each  department  against  such  evils,  indeed,  against  every- 
thing, from  whatever  source  it  proceeds,  that  tends  or  may  tend  to  corruption 
or  inefficiency  in  the  management  of  public  alYairs.  A  senator  cannot  claim 
immunity  from  legislation  directed  to  that  end,  simply  because  he  is  a  member 
of  a  body  which  does  not  owe  its  existence  to  congress,  and  with  whose  con- 
stitutional  functions  there  can  be  no  interference.-'^^ 

(ff)   Contempts;  Pozver  to  Punish — See  the  title  Contempt. 

(h)  Legislative  Powers  of  Congress — (aa)  Nature  and  Scope. — Legislation 
Defined. — Legislation  is  the  exercise  of  sovereign  authority.^^ 

As  the  Legislature  of  the  Union. — Congress  is  not  a  local  legislature,  but 
exercises  all  its  powers,  in  its  high  character,  as  the  legislature  of  the  Union.-''' 
It  possesses  the  entire  legislative  authority  of  the  United  States.-^^ 

■Relation  of  Powers  to  Each  Other. — The  powers  conferred  upon  congress 
by  the  constitution  must  be  regarded  as  related  to  each  other,  and  all  means  for 
a  common  end.  Each  is  but  part  of  a  system,  a  constituent  of  one  whole.  No 
single  power  is  the  ultimate  end  for  which  tire  constitution  was  adopted.^^  The 
same  statement  is  true  as  to  the  non-enumerated  powers  included  in  the  author- 
ity expressly  given  "to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  specified  powers  vested  in  congress,  and  all  other 
powers  vested  by  the  constitution  in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof. "^'^^* 

"Rules  and  Regulations" — In  What  Sense  Used. — The  words  "rules 
and  regulations"  are  usually  employed  in  the  constitution  in  speaking  of  some 
particular  specified  power  which  it  means  to  confer  on  the  government,  and  not, 
when  granting  general  powers  of  legislation ;  as  for  example,  in  the  particular 
power  of  congress  "to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces,  or  the  particular  and  specified  power  to  regulate  com- 
merce," or  "to  establish  an  uniform  rule  of  naturalization;"  "to  coin  money 
and  regulate  the  value  thereof.'"'*^ 

Powers  Limited  to  Specified  Objects,  but  Plenary  as  to  Those  Ob- 
jects.— See  ante,  "Limited  in  Number  and  Scope,"  VI,  D,  3,  a,  (2)  ;  "Gen- 
erally," VI,  D,  3,  b,  (6),  (a). 

Express  Powers  Limited  to  the  Objects  for  Which  They  Were  En- 
trusted.— The  express  powers  of  congress  are  limited  in  their  exercise  to  the 
objects  for  which  they  are  entrusted,  and  in  order  to  justify  congress  in  ex- 
ercising any  incidental  or  implied  power  to  carry  into  effect  its  express  author- 
ity, it  must  appear  that  there  is  some  relation  between  the  means  employed  and 

34.  Same;  not  an  infringement  of  privi-  Hart.  13  Wall.  646,  6.50.  20  L.  Ed.  68.5. 
leges  of  members. — Burton  v.  United  38.  Same.— Burton  v.  United  States,  202 
States,  202  U.   S.  344,  367,  50   L.   Ed.   1057.       U.  S.  .344,  367,  .50  L.  Ed.  1057. 

35.  Same. — Burton  v.  United  States,  £9.  Relation  of  powers  one  to  another. 
202  U.   S.   344,   .-^68,  50   L.    Ed.   1057.                      —Legal    Tender   Cases,    12   Wall.   457,   532, 

36.  Legislation    defined. — Vanhnrne    z\       20  L.  Ed.  287. 

Dorrance,   2    Dall.   304.   307,   1    L.    Ed.    391.  40.    Sam.e;  nonenumerated  powers. — Le- 

37.  Powers  of  congress  as  the  legisla-  gal  Tender  Cases,  12  Wall.  457,  533,  20 
ture  of  the  Union. — Respublica  z\  Cobbett       L.    Ed.   287. 

(Sup.  Ct.  Pal.),  3  Dall.  467,  473,  1  L.  Ed.  41.     "Rules    and    regulations;"    in    what 

683;    Cohens    v.    Virginia,    6    Wheat.    264,  sense    used. — Scott    v.    Sandfnrd    (opinion 

429.  5  L.  Ed.  257;  Worchester  v.  Georgia,  of  Taney,   C.  J.),   19  How.  393.  440,  15   L. 

6    Pet.    515,    571,    8    L.    Ed.    483;    W^hite    v.  Ed.  C91. 
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the  legitimate  enfl.'*^  But  it  must  be  left  to  congress  in  the  exercise  of  a  sound 
discretion  to  determine  in  what  manner  it  will  exercise  the  power  it  undoubtedly 
possesses.^-' 

The  Constitution  a  Grant  of  Powers, — See  ante,  "The  Federal  Constitu- 
tion a  Grant  of  Powers,"  VI,  D,  3,  a,  (3). 

(bb)  Constitutional  Limitations  upon  Legislative  Poivers — (aaa)  Generally. 
— The  powers  of  legislation  granted  to  the  government  of  the  United  States,  as 
well  as  to  the  several  state  governments,  by  their  respective  constitutions,  are 
all  limited.^^  There  is  no  such  thing  in  the  theory  of  our  governments,  state 
and  national,  as  unlimited  power  in  any  of  their  branches.  The  executive,  the 
legislative,  and  the  judicial  departments  are  all  of  limited  and  defined  powers.'*^ 
There  are  limitations  of  such  powers  which  arise  out  of  the  essential  nature  of 
all  free  governments ;  implied  reservations  of  individual  rights,  without  which 
the  social  compact  could  not  exist,  and  which  are  respected  by  all  governments 
entitled  to  the  name.'*^' 

Express  Powers  Subject  to  the  Express  Limitations. — Every  function 
of  the  government  being  derived  from  the  con^^titution,  it  follows  that  that  in- 
strument is  everywhere  and  at  all  times  potential  in  so  far  as  its  provisions  are 
applicable.^"  The  powers  expressly  granted  to  congress  must  be  exercised 
within  the  limit  imposed  by  the  restrictions  contained  in  that  instrument. 
Wherever  a  power  is  given  by  the  constitution  and  there  is  a  limitation  imposed 
on  the  authority,  such  restriction  operates  upon  and  confines  every  action  on  the 
subject  within  its  constitutional  limits.^* 


42.  Express  powers  limited  to  objects 
for  which  given. — In  re  Rapier,  143  U.  S. 
110,  1.33,  36  L.  Ed.  93. 

43.  Discretion  as  to  manner  of  exercise. 
— In  re  Racier,  143  U.  S.  110,  134,  36  L. 
bd.    93. 

Use  of  express  powers  to  accomplish 
ulterior  and  forbidden  ends. — Thus  it  has 
been  held  that  while  the  legitimate  end 
of  the  exercise  of  the  power  to  establish 
post  office  and  post  roads  is  to  furnish 
mail  facilities  for  the  people  of  the  United 
States,  yet  it  is  not  true  that  mail  facilities 
are  required  to  be  furnished  for  every  pur- 
pose, and  that  congress  may,  therefore, 
forbid  the  use  of  the  mails  for  the  purpose 
of  circulating  obscene  pictures,  immoral 
publications,  lottery  advertisements  and 
tickets,  etc.,  and  that  in  so  doing  it  docs 
not  make  an  unconstitutional  use  of  such 
power  for  the  purpose  of  suppressing 
crime  and  immorality  within  the  states. 
In  re  Rapier.  143  U.  S.  110.  134.  36  L- 
Ed.   03. 

44.  Constitutional  limitations  of  legisla- 
tive powers.— Green  v.  Biddle  (opinion  of 
Washington,  J.).  8  Wheat.  1,  88,  .S  L.  Ed. 
547. 

45.  Powers  all  limited. — Loan  Ass'n  v. 
Topeka.   20   Wall.    r,6.->.   22    L.    Ed.   4.5.5. 

46.  Limitations  arising  cut  of  nature  of 
government. — Loan  .Ks^'n  v.  Topeka,  20 
Wall.    66.5,  22   L.    Ed.   453. 

Among  these  is  the  limitation  of  the 
right  of  taxation,  that  it  can  only  be  used 
in  aid  of  a  public  object,  an  object  which 
is  within  the  purpose  for  which  govern- 
ments are  established.  Loan  Ass'n  v.  To- 
peka, 20  Wall.  665.  22  L.  Ed.  455.  See. 
also,  ante.  "Limited  in  Number  and 
Scope,"   VI,   D,   3,   a.    (2);     '"The    Federal 


Constitution  a   Grant  of   Powers,"  VI,  D, 
3,  a.  (3). 

47.  Express  powers  subject  to  express 
limitations. — Downes  v.  Bidwell.  182  U. 
S.   244.    45    L.    Ed.    1088. 

48.  Same. — Kilbourn  v.  Thompson,  103 
U.  S.  168.  190,  26  L.  Ed.  377 ;  Boyd  V.  United 
States,  116  U.  S.  616,  29  L.  Ed.  746;  Mon- 
ongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312.  37  L.  Ed.  463;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U. 
S.  447,  38  L-  Ed.  1047;  In  re  Chapman,  166 
U.  S.  661,  668,  41  L.  Ed.  1154;  United 
States  V.  Joint  Traffic  Ass'n,  171  U.  S. 
.505,  571,  43  L.  Ed.  2.59;  Fairbank  v.  United 
States,  181  U.  S.  283,  300,  301,  45  L.  Ed. 
862;  Downes  v.  Bidwell,  182  U.  S.  244, 
45  L.   Ed.   1088. 

"The  constitutional  requirement  of  due 
process  of  law.  which  embraces  compen- 
sation for  private  property  taken  for  pub- 
lic use,  applies  in  every  case  of  the  exer- 
tion of  governmental  power.  If  in  the 
execution  of  any  power,  no  matter  what 
it  is,  the  government,  federal  or  state, 
finds  it  necessary  to  take  private  property 
for  public  use,  it  must  obey  the  constitu- 
tional injunction  to  make  or  secure  just 
comnensation  to  the  owner.  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U. 
S.  641.  650,  34  L.  Ed.  295;  Mononga- 
hela  Nav.  Co.  v.  United  States.  148  U.  S. 
312.  .336,  37  L.  Ed.  463;  Sweet  V.  Rechel, 
159  U.  S.  380,  399,  402,  40  L.  Ed.  188; 
United  States  v.  Lynah,  188  U.  S.  445.  47 
L.  Ed.  539."  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  396,  .397,  51  L.  Ed. 
523. 

Thus  it  has  been  held  that  congress  has 
supreme  control  over  the  regulation  of 
commerce,  but   that  if,  in  exercising  that 
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Effect  of  the  Eleventh  Amendment. — The  immunity  of  the  individual 
states  from  suits  by  citizens  oi  other  states,  provided  for  in  the  eleventh  amend- 
ment, is  not  to  be  interpreted  as  nullifying  those  other  provisions  which  confer 
power  on  congress  to  regulate  commerce  among  the  several  states,  which  forbid 
the  states  from  entering  into  any  treaty,  alliance  or  confeileration.  from  passing 
any  bill  of  attainder,  ex  post  facto  law  or  law  impairing  the  obligation  of  con- 
tracts, or,  without  the  consent  of  congress,  from  laying  any  duty  of  tonnage, 
entering  into  any  agreement  or  coiupact  with  other  states,  or  from  engaging  in 
war — all  of  which  provisions  existed  before  the  adoption  of  the  eleventh 
an^.endment.  which  still  exist,  and  which  would  be  nullified  and  made  of  no 
eltect,  if  the  judicial  power  of  the  United  States  could  not  be  invoked  to  pro- 
tect citizens  atTected  by  the  passage  of  state  laws  disregarding  these  constitu- 
tional limitations.'*^.  "Aluch  less  can  the  eleventh  amendment  be  successfully 
pleaded  as  an  invincible  barrier  to  judicial  inquiry  whether  the  salutarv  pro- 
visions of  the  fourteenth  amendment  have  been  disregarded  bv  state  enact- 
ments. On  the  other  hand,  the  judicial  power  of  the  United  States  has  not  in- 
frequently been  exercised  in  securing  to  the  several  states,  in  proper  cases,  the 
immunity  intended  by  the  eleventh  amendment. "^^* 

The  Foitrteenth  Amendment. — The  fourteenth  amendment  is  not  a  limita- 
tion upon  the  powers  of  congress.  The  due  process  clause  thereof  imposes  r.o 
restriction  upon  congress  when  legislatiiig  for  the  District  of  Cohnubia.  Con- 
gress is  subject,  however,  to  the  restriction   contained   in  the   fifth   aiucTidnient.''^ 

Construction  of  Powers  and  of  Limitations  upon  Powers;  Whether 
Strict    or    Liberal. — See   ante,    "Construction    Strict    or    Liberal.    When."    III. 

B.  i;. 

(bbb)  Limitations  upon  Power  to  Protect  Ciz'il  Riijlits. — See  the  title  Civil 
Rights,  vol.  3,  pp.  816,  818,  834. 

(ccc)  Lmpainiient  of  the  Obligation  of  Contracts. — See  the  title  I^ipairmext 
OF  Obligatiox  of  Contracts. 

(ddd)  Titles  of  A''obiIity. — The  granting  of  any  title  of  nobility  by  the  United 
States  is  exiiresslv  prohibited. ■'- 

Term  Self-Defining. — A  title  of  nobilitv.  it  is  said,  is  a  term  which  defines 
itself.f*^ 

(eee)  Legislatizr  Discretion. — See  ante,  "Judicial  Control  of  Legislative  Dis- 
cretion," VI,  D,  3.  d,  (4),   (b).   (bb),  et  seq. 

(fff)  Abuse  of  Lccjislative  Power. — See  ante,  "Judicial  Control  of  Legisla- 
tive Discretion,"  VI,  D,  3,  d,   (4),   (b),   (bb),  et  s"eq. 

supremo  control,  it  deems  it  necessary  to  held  unconstitutional  and  void  as  applied 
take  private  property,  then  it  must  pro-  to  an  action  for  penalties,  or  to  esta1)lish 
ceed  subject  to  the  limitations  imposed  by  a  forfeiture  of  the  part3'"s  goods,  because 
the  tittli  amendment  and  can  take  only  repugnant  to  the  fourth  and  fifth  amend- 
on  pavment  of  iust  compensation.  Mon-  nionts  of  the  constitution.  Bovd  :•.  United 
ongahela  Nav.  Co.  z'.  United  States,  14S  States.  116  U.  S.  616.  29  L.  Ed.  746. 
U.^S.  .^12.  37  L.  Ed.  463;  Carroll  v.  Green-  49.  Effect  of  the  eleventh  amendment, 
wich  Ins.  Co.,  199  U.  S.  401,  409,  50  L.  —Front  r'.  Starr,  iSS  U.  S.  :.37,  .-.43.  47 
Ed.    246.  L.    Ed.   ,^S4. 

The  power   so  given  is   not  to  be   taken  50.    Same. — Hans  f.  Louisiana,  134  U.  S. 

as    authorizing    congress    to    override    the  1,    10,    33    L.    Ed.    S42;    North    Carolina   v. 

fifth  amendment  so  far  as  that  amendment  Temple.    134    U.    S.    22.    33    L.    Ed.    849; 

protects      fundamental      personal      rights.  Harkrader   v.   Wadlev.    172   U.    S.    148,   43 

Carrol   v.    Greenwich    Ins.    Co.,    199    U.    S.  L.    Ed.    399;    Fitts    r.'  McGhee.    172   U.    S. 

401,  409.  50  L.   Ed.  246.  516.  43  L.   Ed.   53.=.:   Front   ::   Starr,   ISS  U. 

So   the   fiftli   section  of  the  act  of  June  S.   537.  543,  47  L.    Ed.  5Si. 

22,    1874,    IS    Stats.    186.   which   authorized  51.    Fourteenth  amendment   not  a   Hmi- 

a    court   of   the   United    States   in   revenue  tation  upon  congress. — Wight  7\  Davidson, 

cases,   on  motion   of  the   district  attorney.  181   I'.   S.  371.   3S4,   45  L.   Ed.   900. 

to    require   the   defendant  or   the   claimant  52.    Titles  of  nobility  forbidden. — Const, 

to    produce    in    court    his    private    books.  U.   S..  Art.   1.  §  9. 

invoices   and   papers,    or   else   that   the   al-  53.    Title  of  nobility  self-definine. — Rris- 

legations  of     the  attorney  as  to  their  con-  coe      :•.      Bank       (opinion      of      Baldwin, 

tents    should   be    taken    as    confessed,   was  J.),     11     Pet.     257,     328c,     9     L.     Ed.     709. 
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iggg)  Limitations  of  Implied  Pozvcrs. — See  ante,  "Legislative  Discretion  as 
to  Occasion  or  N.ecessity ;  Choice  of  Means,  etc.,"  VI,  D,  3,  d,  (4),  (b),  (bb), 
(bbb)  ;  post,   "Limitations  of   Implied   Powers,"   VI,   D,  3,   f,    (1),    (h),    (bb), 

Iggg),  et  seq.  ^         .       . 

(cc)  Manner  of  Enacting  Statntes;  Consiitntional  Reqnirements. — See  the 
title  Statutes. 

(dd)  Partienlar  Powers  of  Congress — (aaa)  To  Lay  and  Collect  Taxes,  Im- 
posts and  Excises,  and  to  Pay  the  Debts  of  the  United  States. — As  to  the  power 
of  congress  to  lay  and  collect  taxes,  imposts,  and  excises,  see,  generally,  the 
titles  Revenue  Laws;    Taxation. 

To  Pay  the  Debts  of  the  United  States — What  May  Constitute  a  Debt. 
— "Under  the  provisions  of  the  constitution  (art.  \,  §  8),  congress  has  power  to 
lay  and  collect  taxes,  etc.,  'to  pay  the  debts'  of  the  United  States.  Having 
power  to  raise  money  for  that  purpose,  it  of  course  follows  that  it  has  power, 
when  the  money  is  raised,  to  appropriate  it  to  the  same  object.  What  are  the 
debts  of  the  United  States  within  the  meaning  of  this  constitutional  provision? 
It  is  conceded,  and,  indeed,  it  cannot  be  questioned,  that  the  debts  are  not  lim- 
ited to  those  which  are  evidenced  by  some  written  obligation  or  to  those  which 
are  otherwise  of  a  strictly  legal  character.  The  term  'debts'  includes  those  debts 
or  claims  which  rest  upon  a  merely  equitable  or  honorary  obligation,  and  which 
would  not  be  recoverable  in  a  court  of  law  if  existing  against  an  individual. 
The  nation,  speaking  broadly,  ow'es  a  'debt'  to  an  individual  when  his  claim 
grows  out  of  general  principles  of  right  and  justice ;  when,  in  other  words,  it  is 
based  upon  considerations  of  a  moral  or  merely  honorary  nature,  such  as  are 
binding  on  the  conscience  or  the  honor  of  an  individual,  although  the  debt  could 
obtain  no  recognition  in  a  court  of  law.  The  power  of  congress  extends  at  least 
as  far  as  the  recognition  and  payment  of  claims  against  the  government  which 
are  thus  founded."^'*  It  is  for  congress  to  determine  whether,  under  the  cir- 
cumstances of  a  particular  case,  justice  requires  that  compensation  be  made  to  a 
person  or  corporation  sutTfering  incidentally  from  the  exercise  of  its  constitu- 
tional powers  by  the  national  government.^'^ 

(bbb)  To  Regulate  Commerce  Foreign  and  Interstate,  and  icitJi  the  Indian 
Tribes. — See  the  titles  Carriers,  vol.  3,  p.  556;  Interstate  and  Foreign  Com- 
merce;   Indians,  etc. 

(ccc)  Powers  zvith  Respect  to  Navigable  Waters. — See  the  titles  Interstate 
AND  Foreign  Commerce;    Navigable  Waters. 

(ddd)  Control  of  Indian  Tribes;  Civil  and  Political  Statns  of  Indians,  etc. — 
See  the  title  Indians. 

54.     To    pay    the    debts    of    the    United  of  the  United  States,  and  that  the  claims 

States;    what    may    constitute    a    debt. —  of     sugrar    producers    who    had    complied 

United    States    v.    Realty    Co.,    163    U.    S.  with    the    bounty    provision    of    the    tariff 

427,  440,   41   L.   Ed.   215.  act    of    1890    were    obligations    which    that 

"In  regard  to  the   question  whether  the  body  might  rightfully  decide  to  constitute 

facts   existing   in   any   given   case   bring   it  debts  payable  by  the   United   States,  upon 

within    the    description    of    that    class    of  considerations  of  justice  and  honor,  it  was 

claims   which   congress   can   and   ought   to  held  that  the  act  of  congress  of  March  2, 

recognize   as   founded   upon   equitable   and  1895,    ch.    189,    28    Stat.    910,    933,    making 

moral    considerations   and    grounded   upon  appropriations    for    the    pajmient    of    such 

principles   of    right   and   justice,    we   think  claims,  was  valid  without  reference  to  the 

that   generally    such    question   must   in    its  question    of    the    validity    or    invalidity    of 

natu.  J  be   one   for   congress  to   decide   for  the  original  act  providing  for  the  payment 

itself.      Its    decision    recognizing    such    a  of    bounties    to    manufacturers    of    sugar, 

claim    and    appropriating    money    for    its  as    contained    in     the    tariff    act    of    1890. 

payment   can    rarely,   if   ever,   be   the   sub-  United    States    v.    Realty    Co.,    163    U.    S. 

ject   of   review   by   the   judicial    branch   of  427,   444,   41   L.   Ed.  215. 
the  government."    United  States  v.  Realty  55.    Same;  congress   to   determine   what 

Co.,    163    U.    S.    427,    444,    41    L.    Ed.    215.  claims   to   be    paid.— Union   Bridge    Co.   v. 

Upon  the  general  principle  that  the  gov-  United    States,   204   U.    S.    364,   403,    51    L. 

ernment    of    the    United    States,    through  Ed.   523. 
congress,  has  the  right  to  pay  the  debts 
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(eee)-  To  Establish  Uniform  Rule  of  Naturalization. — Sec  the  title  Nat- 
uralization. 

(fff)  To  Enact  Ban>krupt  and  Insolvent  Lazus. — See  the  title  Bankruptcy, 
vol.  2,  p.  792.  See,  also,  ante,  "Bankruptcy  and  Insolvency  Laws,"  VI,  D,  3, 
c,  (5),   (b),   (bb),   (aaa). 

(ggg)    To  Establish  Post  Offices  and  Post  Roads. — Seethe  title  Postal  Lavv^s. 

(hhh)  To  Constitute  Tribunals  Inferior  to  the  Supreme  Court. — See  the 
title  Courts, 

(iii)    To  Define  and  Punish  Crime. — See  the  titles  Criminal  Law;  Treason. 

(jjj)  '^^  Declare  War,  Suppress  Insurrections,  Conclude  Treaties,  etc. — 
See  the  titles  Insurrfxtion  ;    Treatii^s;    War. 

(kkk)  Ta  Raise  and  Support  Armies;  Proznde  a  Navy;  Organise,  Equip 
and  Regulate  the  Militia. — See  the  titles  Army  and  Navy,  vol.  2,  p.  494;  Mil- 
itary Law;    Militia. 

(Ill)  To  Exercise  Exclusive  Jurisdiction  over  the  District  of  Columbia,  Places 
Ceded  or  Purchased,  etc. — See  the  titles  District  of  Columbia  ;  United 
States.  See,  also,  ante,  "Jurisdiction  in  the  District  of  Columbia  and  Places 
under  Exclusive  Federal  Control,"  VI,  D,  3,  c,  (3),  (b). 

(mmm)  To  Dispose  of  and  Make  Needful  Rules  and  Regulations  Respecting 
Tcr'-itory  of  the  United  States. — See  the  title  Public  Lands;  Territories. 
See,  also,  ante,  "Power  to  Acquire,  Govern  and  Dispose  of  Territory,'-  VI,  D, 
2,  c,  (3),  et  seq. 

fnnn)    To  Exclude  or  Expel  Aliens. — See  the  title  Aliens,  vol.  1,  p.  210. 

(ooo)  Pozver  to  Enforce  the  Fourteenth  Amendment ;  Protection  of  Civil 
Rights. — See  the  title  Civil  Rights,  vol.  3,  p.  814,  et  seq.  See,  also,  post,  "Cit- 
izenship under  the  Fourteenth  Amendment  and  the  Privileges  and  Immunities  of 
United  States  Citizenship,"  XVII,  A,  3,  b.  et  seq. 

(ppp)  To  Create  Priz'ate  Corporations. — See  the  title  Banks  and  Banking, 
vol.  3,  p.  1 ;  Corporations. 

(qqq)  Pozver  to  Borrozv  Money  and  Proz'ide  a  Currency — (aaaa)  Of  the 
Pozver  to  Borrozv  Money;  General  Nature. — The  power  conferred  upon  con- 
gress to  borrow  money  upon  the  credit  of  the  United  States  is  the  power  to 
raise  money  for  the  public  use  on  a  pledge  of  the  public  credit,  and  may  be 
exercised  to  meet  either  present  or  anticipated  expenses  and  liabilities  of  the 
government.^'''' 

How  Construed. — As  used  in  the  constitution,  the  words  "to  borrow 
money,"  designate  a  power  vested  in  ihe  national  government  for  the  safety  and 
welfare  of  the  whole  people,  and  are  not  to  receive  that  limited  and  restricted 
interpretation  which  they  would  have  in  a  penal  statute,  or  in  an  authoritv  con- 
ferred by  law  or  contract  upon   trustees  or  agents  for  private  purposes. ■'''^ 

Cannot  Be  Burdened  or  Impeded  by  State  Action. — "The  constitution 
has  conferred  upon  the  government  power  to  borrow  money  on  the  credit  of  the 
United  States,  and  that  power  cannot  be  burdened  or  impeded  or  in  any  way 
affected  by  the  action  of  any  state.  This  principle  was  announced  in  Weston  v. 
Charleston,  2  Pet.  449,  7  L.  Ed.  481,  where  it  was  held  that  taxes  upon  the 
stock  of  the  LInited  States  levied  by  one  of  the  municipal  corporations  of 
South  Carolina  were  invalid.  From  that  time  no  one  has  questioned  the  im- 
munity of  national  securities   from  state  taxation. "^^ 

(bbbb)  Pozver  to  Borrozv  Includes  the  Pozver  to  Issue  Appropriate  Obliga- 
tions.— The   power   to   borrow    includes   the   power   to   issue,    in    return    for   the 

56.  Power  to  borrow  money;  general  S.  50.3.  512,  51  L.  Ed.  901.  See  the  title 
nature.— Lea:al  Tender  Case,  110  U.  S.  421,  TAXATION.  And  see,  also,  ante,  "State 
444,  28  L.   Ed.  204.  Taxation    of   United    States    Bank,   VI,    D, 

57.  Same;  construction  liberal. — Legal  3,  c,  (6).  (cc),  (fff),  (gss;s!;):  "'State  Taxa- 
Tender  Case,  110  U.  S.  421,  444,  28  L.  tion  of  United  States  Bo^ids,  Certificates 
Ed.  204.  of    Indebtedness,    etc.,"    VI,    D,    3,    c,    (6), 

58.  States  not   to   burden   or   impede. —  (cc),  (fff),  (hhhh). 
Home   Sav.   Bank  v.   Des   Aluines,   205   U. 
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money  borrowed,  the  obligations  of  the  United  States  in  any  appropriate  form 
of   stock,   bonds,   bills   or    notes. •^•* 

May  Make  Obligations  a  Circulating-  Medium. — Congress  has  authority 
to  issue  these  obligations  in  a  form  adapted  to  circulation  from  hand  to  hand 
in  the  ordinary  transactions  of  commerce  and  business.  It  may  impress  upon 
them  such  qualities  as  currency  for  the  pnrchase  of  merchandise  and  the  pay- 
ment of  debts,  as  accord  with  the  usage  of  sovereign  governments.*^^  In  order 
to  promote  and  faciliate  their  circulation,  to  better  adapt  them  to  use  as  cur- 
rency, and  to  make  them  more  current  in  the  market,  it  may  provide  for  their  re- 
demption in  coin  or  bonds,  and  make  them  receivable  in  payment  of  debts  to 
the    government.''^ 

May  Issue  Treasury  Notes  or  Bills  of  Credit. — Congress  may  constitu- 
tionally authorize  the  emission  of  bills  of  credit,  and  make  them  receivable  in  pay- 
ment of  debts  to  the  government,  and  to  fit  them  for  use  in  all  the  transactions  of 
commerce,  may  make  them  a  currency,  uniform  in  value  and  description ;  and 
provide  for  their  redemption.*"'^  United  States  treasury  notes  and  the  notes  of 
national  banks  may  be  properly  described  as  bills  of  credit,  for  both  are  fur- 
nished by  the  government ;  both  are  issued  on  the  credit  of  the  government ; 
and  the  government  is  responsible  for  the  redemption  of  both  ;  primarily  as  to 
those  of  the  first  description,  and  immediately  upon  default  of  the  bank  as  to 
those  of  the  second.^^  The  power  of  congress  to  issue  treasury  notes  or  bills 
arises  also  out  of  the  necessity  of  providing  a  proper  currency  for  the  country, 
and  especially  of  providing  for  the  failure  or  disappearance  of  the  ordinary 
currency  in  times  of  financial  pressure  and  threatened  collapse  of  commercial 
credit.^-* 

"Legal  Tender  Acts." — The  power  to  make  treasury  notes  or  bills  of  credit 
issued  by  the  United  States  a  "legal  tender"  in  payment  of  all  debts  both  public 
and  private,  including  obligations  incurred  previous  to  the  enactment  of  such 
act  as  well  as  those  incurred  afterward,  is  incidental  to  the  power  of  issuing 
such  notes  or  bills  themselves.  In  other  words,  such  a  power  is  included  in  the 
plenary  power  conferred  upon  congress  to  borrow  money  and  provide  a  cur- 
rency.*^'""  The  constitutional  grant  to  congress  of  the  power  to  coin  money  and 
regulate  the  value  thereof  does  not  imply  a  prohibition  against  the  power  of 
congress  to  enact  statutes  declaring  treasury  notes  to  be  a  legal  tender.  If  such 
grant  raises  any  implications,  they  are  of  complete  power  over  the  currency, 
rather    than    restraining.^" 

Same — An  Appropriate  Means  to  an  Express  Power. — On  the  other 
hand,  impressing  upon  the  treasury  notes  of  the  United  States,  the  quality  of 
being  a  legal  tender  in  payment  of  private  debts  is  an  appropriate  means,  con- 
ducive and  plaijily  adapted  to  the  execution  of  the  undoubted  powers  of  congress, 

59.  Includes  the  power  to  issue  appro-  cnrrins^  opinion  of  Bradley,  J.),  12  Wall, 
priate  obligrtions.— Legal  Tender  Case,  110       457,  462,  20  L.  Ed.  287. 

U.  S.  421,  444,  28  L.  Ed.  204.  65.    Legal  tender  acts;  retrospective  op- 

60.  May  make  obligations  a  circulating  eration;  constitutionality. — Legal  Tender 
medium.— Legal  Tender  Case,  110  U.  S.  Cases.  12  Wall.  457,  560,  567,  20  L.  Ed. 
421,   444,  447,   2S   L.    Ed.   204.  287;    Le.gal    Tender    Case,    110    U.    S.    421, 

61.  May  make  obligations  receivable  in       448,   28   L.    Ed.   204. 

payment  of  debts   to  the   government  and  The  act  of  May  31st,  1878,  ch.  146,  which 

provide    for    their    redemption    in    coin. —  provides  that  when  any  United  States  legal 

Legal    Tender    Case,    110    L^.    S.    421.    444,  tender  notes  may  be  redeemed  or  received 

28    L.    Ed.    204.  into    the    treasury,    and    shall    belong    to 

62.  May  is«;ue  treasury  notes  or  bills  of  the  United  States,  they  shall  be  reissued 
credit. — Veazie  Bank  7'.  Eenno,  8  Wall.  5r!3,  and  paid  out  again,  and  kept  in  circu- 
548,  19  L.  Ed.  482;  Legal  Tender  Cases,  lation,  is  constitutional  and  valid.  Le.gal 
12  Wall.  457,  560.  20  L.  Ed.  287;  Lep-al  Tender  Case,  110  U.  S.  421,  450,  28  L.  Ed. 
Tender  Case,  110  U.  S.  421,  446,  28  L.  Ed.  204. 

204.  66.    Same;  no  implied  prohibition. — Legal 

63.  Same.— Veazie  Bank  v.  Eenno,  8  Tender  Cases,  12  Wall.  457,  547,  20  L.  Ed. 
Wall.   533,  549,  19   L.  Ed.   482.  287,    overruling    Hepburn    v.    Griswold,    8 

64.  Same.— Legal    Tender    Cases    (con-  Wall.  60S,  19  L.  Ed.  513. 
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consistent  with  the  letter  and  spirit  of  the  constitution,  and  therefore,  within 
the  meaning  of  that  instrument,  "necessary  and  proper  for  carrying  into  execu- 
tion the  powers  vested  by  this  constitution  in  the  government  of  the  United 
States. "6' 

Same — Occassion  or  Necessity  a  Political  Question. — The  question, 
whether  at  any  particular  time,  in  war  or  in  peace,  the  exigency  is  such,  by 
reason  of  unusual  and  pressing  demands  on  the  resources  of  the  government,  or 
of  the  inadequacy  of  the  supply  of  gold  and  silver  coin  to  furnish  the  currency 
needed  for  the  uses  of  the  government  and  of  the  people,  it  is,  as  matter  of  fact, 
wise  and  expedient  to  resort  to  this  means,  is  a  political  question,  to  be  deter- 
mined by  congress,  when  the  question  of  exigency  arises,  and  not  a  judicial 
question,  to  be  afterwards  passed  upon  by  the  courts.^^  The  power  to  make 
treasury  notes  a  legal  tender  is,  nevertheless,  a  power  which  should  not  be  re- 
sorted to  except  upon  extraordinary  and  pressing  occasions,  such  as  war  and 
public  exigencies  of  great  gravity  and  importance ;  and  should  be  no  longer 
exerted  than  all  the  circumstances  of  the  case  demand.  But  of  the  occasion 
when,  and  of  the  times  how  long,  it  shall  be  exercised  and  in  force,  it  is  for  the 
legislative   department    of    the   government   to    judge. "^ 

Same — Not  Prohibited  by  the  Fifth  Amendment. — The  legal  tender  acts 
were  not  prohibited  by  the  spirit  of  the  fifth  amendment  which  forbids  the  tak- 
ing of  private  property  for  public  use  without  just  compensation  or  due  process 
of  law.  That  provision  refers  only  to  a  direct  appropriation  and  not  to  con- 
sequential injuries  resulting  from  the  exercise  of  lawful  power,  and  has  never 
been  supposed  to  have  any  hearing  upon  or  to  inhibit  laws  that  indirectly  work 
harm  and  loss  to  individuals."*^ 

Same — Not  Forbidden  by  the  Contract  Clause. — "The  power  of  making 
the  notes  of  the  United  States  a  legal  tender  in  payment  of  private  debts,  being 
included  in  the  power  to  borrow  money  and  to  provide  a  national  currency,  is 
not  defeated  or  restricted  by  the  fact  that  its  exercise  may  affect  the  value  of 
private  contracts  previously  entered  into.  If,  upon  a  just  and  fair  interpreta- 
tion of  the  whole  constitution,  a  particular  power  or  authority  appears  to  be 
vested  in  congress,  it  is  no  constitutional  objection  to  its  existence,  or  to  its 
exercise,  that  the  property  or  the  contracts  of  individuals  may  be  incidentally 
alTected."'^^  Every  contract  for  the  payment  of  money  simply  is  necessarily 
subject  to  the  constitutional  power  of  the  government  over  the  currency,  what- 
ever that  power  may  be,  and  the  obligation  of  the  parties  is,  therefore,  assumed 
with  reference  to  that  power.'^^  f^g  acts  of  congress  known  as  the  legal  tender 
acts  are  constitutional,  therefore,  both  as  to  contracts  made  before  and  after 
their   passage."^ 

Legal  Tender  Acts  Not  Applicable  to  Involuntary  Exactions  by  States. 
— The  acts  of  congress  making  the  notes  of  the  United  States  a  legal  tender  do 
not  apply  to  involuntary  contributions  exacted  by  a  state,  but  only  to  debts,  in 
the  strict  sense  of  that  term,  that  is,  to  obligations  for  the  payment  of  money 
founded   on   contracts,   express   or    implied.      This   point    was   decided    in    Lane 

67.  Le^al    tender    acts    an    appropriate       28  L.  Ed.   204. 

means.— Legal    Tender    Case,     110    U.     S.  72.      Same. — Legal     Tender     Cases.     13 

421,    4.50,    28    L.    Ed.   204,  Wall.     4.57,     549,     20     L.     Ed.     287;     Legal 

68.  Occasion  or  necessity;  a  political  Tender  Case.  110  U.  S.  421.  449,  28  L. 
question.— Legal    Tender    Case,    110    U.    S.  Ed.   204. 

421,  4.'')0,  28  L.  Ed.  204.  73.      Same. — Lef^al     Tender      Cases.      13 

69.  Resorted  to  only  under  extraor-  Wall.  457,  20  L.  Ed.  287  (overruling  Hep- 
dinary  circumstances. — Leeal  Tender  Cases  burn  7'.  Griswold,  8  Wall.  60?,  19  L.  Ed. 
(concurring  opinion  of  Bradley,  J.),  12  513):  Dooley  v.  Smith,  13  Wall.  604,  20 
Wall     457.    5fi7,   20    L.    Ed.    287.  L.    Ed.    547;    Bi^ler    v.    W^H^r,    14    Wall. 

70.  Legal  tender  acts  not  prohibited  by  297,  308,  20  L.  Ed.  891;  Railroad  Co.  v. 
the  fifth  amendment. — Legal  Tender  Cases,  Johnson,  15  Wall.  195,  21  L.  Ed.  178;  Le- 
12    Wall.    457,    551.    20    L.    Ed,    287.  .eal  Tender  Case,  110  U.  S.  421,  448,  28  L,. 

71.  Not  forbidden  by  the  contract  clause.  Ed.  204. 
—Legal   Tender   Case,   110  U.   S.  421,  448, 


304  CONSTITUTIONAL  LAW. 

County  V.  Oregon,  with  reference  to  the  first  legal  tender  act  of  1862.  Sub- 
sequent acts  imparting  the  legal  tender  quality  to  notes  did  not  change  the  gen- 
eral language  of  that  act."'*  Assessment  upon  property  for  local  improvements 
are  involuntary  exactions,  and  in  that  respect  stand  on  the  same  footing  with 
ordinary  taxes.  They  are,  therefore,  covered  by  this  decision;  the  state  can 
determine   in  what   manner  they  shall   be  discharged."-^ 

(cccc)  Of  the  Power  to  Provide  a  Currency — (aaaaa)  Generally. — It  can- 
not be  doubted  that  under  the  constitution  the  power  to  provide  a  circulation  of 
coin  is  given  to  congress.^^  And  under  the  power  to  borrow  money  on  the 
credit  of  the  United  States,  and  to  issue  circulating  notes  for  the  money  bor- 
rowed, its  power  to  define  the  quality  and  force  of  those  notes  as  currency  is 
as  broad  as  the  like  power  over  a  metallic  currency  under  the  power  to  coin 
money  and  to  regulate'  the  value  thereof.  Under  the  two  powers,  taken  to- 
gether, congress  is  authorized  to  establish  a  national  currency,  either  in  coin 
or  in  paper,  and  to  make  that  currency  lawful  money  for  all  purposes,  as  re- 
gards  the  national  government  or   private   individuals.'^" 

(bbbbb)  Pozver  to  Regulate  Value  Never  Exhausted. — The  power  to  regu- 
late the  value  of  money  coined,  and  of  foreign  coins,  is  not  exhausted  by  the 
first  regulation.  This  power  to  change  the  value  of  the  coinage  has  been  exer- 
cised by  congress  more  than  once;  and  it  seems  to  have  been  left  to  congress 
to  determine  what  metal  shall  be  coined,  its  purity,  and  how  far  its  statutory 
value  as  money  shall  correspond,  from  time  to  time,  with  the  market  value  of 
the   same  metal  as  bullion.'''^ 

Cccccc)  By  What  Means  Currency  May  Be  Proznded. — For  the  purpose  of 
providing  a  currency  congress  may  employ  any  appropriate  means  adapted  to 
that   end  and  not   inconsistent  with   the -plain  precepts  of  the  constitution.^** 

Bank  of  the  United  States. — Thus,  while  the  power  to  create  a  bank  or  a 
private  corporation  is  not  one  of  the  enumerated  powers  of  congress,  neverthe- 
less, under  its  power  to  provide  a  currency  for  the  whole  country  and  to  enable 
it  to  carry  on  the  fiscal  operations  of  the  government,  congress  had  power  to 
incorporate  the  bank  of  the  United  States, ^o  and  to  establish  its  branch  offices 
within    any   state   of   the   Union.^^ 

National  Banks. — And  so  congress  has  the  power  to  incorporate  national 
banks,  with  the  capacity,  for  their  own  profit  as  well  as  for  the  use  of  the  gov- 
ernment in  its  money  transactions,  of  issuing  bills  which  under  ordinary  cir- 
cumstances pass  from  hand  to  hand  as  monev  rt  their  nominal  value,  and  which, 
when  so  current,  the  law  has  always  recognizee!  as  a  good  tender  in  payment  of 
money  debts,  unless  specifically  objected  to  at  the  time  of  the  tender. ^2 

74.  Legal  tender  acts  not  applicable  to  80.  Same;  Bank  of  the  United  States, 
involuntary  exactions  by  the  states. — Ha-  — McCulloch  %•.  Maryland,  4  Wheat.  316, 
gar  7'.  Reclamation  District.  No.  108,  111  4  L.  Ed.  .579;  Osborn  v.  United  States 
U  S.  701,  706,  28  L.  Ed.  569;  Lane  Bank,  9  Wheat.  738,  861,  6  L.  Ed.  204. 
County  V.  Oregon,  7  Wall.  71,  19  L.  Ed.  The  act  of  the  10th  of  April,  1816,  ch. 
101.  44,  to  "incorporate  the  subscribers  to  the 

75.  H-ager  v.  Reclamation  District,  No.  bank  of  the  United  States,"  was  a  law 
108,    111    U.    S.   701,   706,   28   L.    Ed.   569.  made    in    pursuance    of    the    constitution. 

76.  Of  the  power  to  provide  a  currency.  McCulloch  r.  Maryland,  4  Wheat.  316, 
— Veazie   Bank  v.  Fenno,  8  Wall.  533,  548,  4  L.    Kd.    579. 

19    L.    Ed.    482;    Legal    Tender    Case,    110  81.  Same;  branch  offices. — McCulloch  v. 

U.    S.   421,   445,   28   L.    Ed.   204.  Maryland,    4    Wheat.    316,    4    L.    Ed.    579; 

77.  Same. — Legal  Tender  Case,  110  U.  '  Osborn  v.  United  States  Bank,  9  Wheat. 
S.  421,  448,  28   L-^Ed.  204.  738.  860,  6   L.   Ed.  204. 

78.  Power  to  regulate  value  never  ex-  The  bank  of  the  United  States  as  in- 
hausted. — Legal  Tender  Cases,  12  Wall.  corporated  by  congress  under  the  act  of 
457.  547.  20  L.  Ed.  287.  the    10th   of   April,    1816,   ch.    44,   had,   con- 

79.  Means  by  which  currency  provided.  stitutionally  a  right  to  establish  its 
— McCulloch  V.  Maryland,  4  Wheat.  316,  branches  or  offices  of  discount  and  de- 
4  L  Ed.  579;  Osborn  v.  United  State's  posit  within  any  state.  McCulloch  v. 
•Bank,  9  Wheat.  738,  861,  6  L.  Ed.  204;  Maryland,  4  Wheat.  316,  4  L.  Ed.  579. 
Legal  Tender  Cases,  12  Wall.  457,  20  L.  82.  Same;  national  banks. — United 
Ed.  287;  Legal  Tender  Case,  110  U.  S.  States  Bank  r.  Bank,  10  Wheat.  333,  347, 
421    28   L    Ed    204.  6  L.  Ed.  334;  Ward  v.  Smith,  7  Wall.  447, 
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Power  to  Issue  Treasury  Notes  and  Bills  of  Credit  and  Make  Same  a 
Legal  Tender. — See  ante,  "Power  to  Borrow  Includes  the  Power  to  Issue  Ap- 
propriate Obligations,"  \l,  D,  3,  f,  (1),  (h),  (ddj,  (qqqj,  (bbbb). 

(ddddd)  Pozi'cr  to  Protect  Currency  and  Secure  the  Benefit  Thereof. — By 
Punishing  Forgery  and  Counterfeiting. — See  the  title  Forgery  and  Coun- 
terfeiting. 

By  Suppressing  Any  Other  Medium  of  Circulation. — Congress  having 
undertaken,  in  the  exercise  of  undisputed  constitutional  power,  to  provide  a 
currency  for  the  whole  country,  may  constitutionally  secure  the  benefit  of  it  to 
the  people  by  appropriate  legislation,  and  to  that  end  may  restrain,  by  suitable 
enactments,  the  circulation  of  any  notes,  not  issued  under  its  own  authority. *^^ 

Ten  Per  Cent  Tax  upon  State  Bank  Issues. — Thus  congress,  having 
undertaken  to  supply  a  national  currency,  consisting  of  coin,  of  treasury  notes 
of  the  United  States,  and  of  the  bills  of  national  banks,  is  authorized  to  impose 
on  all  state  banks,  national  banks,  and  private  bankers,  pa\ing  out  the  notes 
of  individual  or  state  banks,  a  tax  of  ten  per  cent,  upon  the  amount  of  such 
notes   so  paid  out.**-* 

(eeeee)  Power  to  Coin  Mojiey,  Emit  Bills  of  Credit,  and  Prescribe  a  Legal 
Tender,  an  Exclusive  Pozver. — The  power  to  coin  money  and  regulate  its  value, 
and  to  emit  bills  of  credit,  is  an  exclusive  power  of  congress,  because  expressly 
prohibited  to  the  states.**''  Likewise,  the  states  are  forbidden  to  make  anything 
but  gold  or  silver  coin  a  tender  in  payment  of  debts,  and  this  prohibition  is  said 
to  be  but  a  member  of  the  same  subject  of  currency,  committed  to  the  general 
government  and  prohibited  to  the  states. ^^^  In  short,  whatever  power  there  is 
over  the  currency  is  vested  in  congress. ^'^ 


451,    19    L.    Ed.    297;    Legal    Tender    Case, 
110  U.  S.  431,  445,  28  L.   Ed.  204. 

83.  Power  to  protect  currency;  by  sup- 
pressing other  mediums  of  circulation.— 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  549, 
19  L.  Ed.  482;  National  Bank  v.  United 
States,  101  U.  S.  1,  6,  25  L.  Ed.  979; 
Le-gal  Tender  Case,  110  U.  S.  421,  44G, 
28  L.   Ed.  204. 

84.  Same;  ten  per  cent,  tax  upon  state 
banks  of  issue. — Veazie  Bank  v.  Fenno,  8 
Wall.  533,  548,  19  L.  Ed.  482;  National 
Bank  V.  United  States,  101  U.  S.  1,  25 
L.  Ed.  979;  Legal  Tender  Case,  110  U. 
S.  421,  446,  28  L.    Ed.  204. 

The  tax  of  ten  per  centum  imposed  by 
the  act  of  July  13th,  1866,  on  the  notes 
of  state  banks  paid  out  after  the  1st  of 
August,  1866,  is  warranted  by  the  consti- 
tution. Veazie  Bank  v.  Fenno,  8  Wall. 
533,  19  L.  Ed.  482.  Also,  the  tax  imposed 
by  the  .\ct  of  March  26,  1867,  Rev.  Stats., 
U.  S..  §  3413.  National  Bank  v.  United 
States,    101    U.    S.    1,    6,    25    L.    Ed.    979. 

Not  a  direct  tax. — The  9th  section  of 
the  act  of  July  13th,  1866,  amendatory  of 
prior  ijiternal  revenue  acts,  and  which 
provides  that  every  national  banking  as- 
sociation, state  bank,  or  state  banking 
association,  shall  pay  a  tax  of  ten  per 
centum  on  the  amounts  of  the  notes  of 
any  state  bank,  or  state  banking  associa- 
tion, paid  out  by  them  after  the  1st  day 
of  August,  1866,  does  not  lay  a  direct  tax 
within  the  meaning  of  that  clause  of  the 
constitution  which  ordains  that  "direct 
taxes  shall  be  apportioned  among  the 
several  states,  according  to  their  respec- 
4  U  S  Eqc-20 


live  numbers."     Veazie  Bank  v.   Fenno,  8 
Wall.     533,    19    L.     Ed.    482. 

35.    Power  to  coin  money,  emit  bills  of 
credit,  and  prescribe  a  legal  tender,  an  ex- 
clusive    power. — Houston     v.     Moore,     5 
Wheat.  1,  49,  5  L.  Ed.  19;  Ogden  v.  Saund- 
ers,   12    Wheat.    213,    328,    6    L.    Ed.    606 
Craig  V.  Missouri,  4  Pet.  410,  7  L.  Ed.  903 
Briscoe  v.  Bank,  11  Pet.  257,  9  L.  Ed.  709 
Woodruff  V.    Trapnall,    10    How.    190,    208, 
13    L.    Ed.    383;    Darrington    v.    Bank,    13 
How.    12,    14    L.    Ed.    30;    Legal    Tender 
Cases,    12   Wall.   457,   20   L.   Ed.   287;   Vir- 
ginia Coupon   Cases,  114  U.   S.   269,   29   L. 
Ed.   185. 

86.  Same. — Ogden  v.  Saunders,  12 
Wheat.  213,  328,  6  L.  Ed.  606,  per  Trim- 
ble, J. 

87.  Same. — Legal  Tender  Cases,  12 
Wail.  457,  545,  20  L.  Ed.  287;  Veazie  Bank 
V.  Fenno,  8  Wall.  533,  548,  19  L.  Ed.  482; 
Legal  Tender  Case,  110  U.  S.  421,  445, 
28    L.    Ed.    204. 

The  constitutional  authority  of  congress 
to  provide  a  currency  for  the  whole  coun- 
try is  now  firmly  established.  In  Veazie 
Bank  v.  Fenno,  8  Wall.  533,  548,  10  L. 
Ed.  482,  Chief  Justice  Chase,  in  delivering 
the  opinion  of  the  court,  said:  "It  can- 
not be  doubted  that  under  the  constitu- 
tion the  power  to  provide  a  circulation  of 
coin  is  given  to  congress."  Accord:  Le- 
gal Tender  Case,  110  U.  S.  421,  445,  28 
L.    Ed.    204. 

The  grant  to  congress  of  the  power  of 
coining  money,  and  regulating  the  current 
coin,  and  the  prohibition  upon  the  states, 
evidently  take  away  from  the  states  all 
power    of    legislation    and    action    on    the 
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Bills  of  Credit — Construction  of  Word  State. — By  the  word  state,  as 
used  in  the  provision  prohibiting  the  emission  of  bills  of  credit,  is  meant  a  state 
of    the    Union. ■-- 

Same — Constitution  Forbids  the  Emission,  Not  the  Making. — The 
constitution  forbids  a  state  to  "emit  bills  of  credit."  The  loan  of  these  certifi- 
cates is  the  very  act  which  is  forbidden.  It  is  not  the  making  of  them  while 
they  lie  in  the  loan  offices,  but  the  issuing  of  them,  the  putting  them  into  cir- 
culation, which  is  the  act  of  emission — the  act  that  is  forbidden  by  the  constitu- 
tion.^9 

The  word  emit,  used  with  reference  to  bills  of  credit  means  an  emission  of 
paper;  a  putting  off,  putting  out,  putting  forth;  or  issuing  bills  by  a  state,  for 
the  payment  of  money,  at  some  time,  or  some  person,  and  on  credit.^*' 

Emission  of  Bills  of  Credit  Distinguished  from  Tender  Laws. — The 
constitution  considers  the  emission  of  bills  of  credit,  and  the  enactment  of  tender 
laws,  as  distinct  operations,  independent  of  each  other,  which  may  be  separately 
performed ;  both  are  forbidden.  To  sustain  the  one,  because  it  is  not  also  the 
other ;  to  say,  that  bills  of  credit  may  be  emitted,  if  they  be  not  made  a  tender 
in  payment  of  debts;  is,  in  effect,  to  expunge  that  distinct  independent  prohibi- 
tion, and  to  read  the  clause  as  if  it  had  been  entirely  omitted. ^i 

State  Cannot  Do  Indirectly  That  Which  It  Is  Forbidden  to  Do  Di- 
rectly.— The  coinage  of  money  by  the  states  is  prohibited  in  terms  so  precise 
that  they  are  susceptible  of  but  one  construction.  And  it  is  certain,  that  a  state 
cannot  incorporate  any  number  of  individuals,  and  authorize  them  to  coin 
money;  such  an  act  would  be  as  much  a  violation  of  the  constitution,  as  if 
money  were  coined  by  an  officer  of  the  state,  under  its  authority ;  the  act  being 
prohibited,  cannot  be  done  by  a  state,  directly  or  indirectly.  The  same  rule  ap- 
plies to  bills  of  credit  issued  by  a  state. ^2 

Bank  Charter  Not  Affected  by  Void  Tender  Act. — If  the  legislature  of 
a  state  attempt  to  make  the  notes  of  any  bank  a  tender,  the  act  will  be  unconsti- 

subject,  and  must,  of  course,  apply  to  the  J.,    in    delivering    the    majority    opinion    in 

future   action    of    laws,    either    then    made,  Craie   v.    Missouri,    4    Pet.    410,   436,    7    L. 

or   to   be  made.     The  language   plainly  in-  Ed.  903. 

dicates.    that    it    is    the    act    of    "coining  90.    The  word  "emit."— Briscoe  v.   Bank 

money,"   and   the   act   of   emitting   bills   of  (opinion  of  Baldwin,  J.),  11  Pet.  257,  328d, 

credit,    which    is    forbidden,    without    any  9   L    Ed.   709. 

reference   to  the  time   of  passing  the  law  .^^^   ^.^^^   .^^j^,   ^^   ^^^,^^   employed  in 

whether    betore    or   atter    the    adoption    of  describing    those     contracts    by    which     a 

the    constitution.      The    o  her    prohibition  ^^^^^   ^-^^^^   j^^^j^   ^^             ^^             ^^  ^   f^_ 

to     make  anything  but  gold  or  silver  coin  ^^^^  ^       ^^^  services  actually  received,  or 

a    tender   in    payment    of   debts      is    but   a  ^^^  ^            borrowed  for  present  use;  nor 

member  of  the   same  subject  of  currency.  ^^^    instruments    executed    for    such    pur- 

committed     to     the     general     government.  -^^   common   language,   denominated 

and    prohibited    to    the    states.      .\nd    the  .j^j,,^   ^j  ^^^^.^,     ^^  .^^-^  ^-jj^   ^^  ^^^^-^^ 

same   remark   applies   to   it,   alread^^   made  j-^rivevs   to    the    mind   the   idea   of   issuing 

as   to   the   other   two.      The   prohibition   is  p^per"  intended    to    circulate    through    the 

not,    that    no    state    shall    pass    any    law;  community    for   its    ordinary    purposes,   as 

but    that    even    if    a    law    does    exist    the  ^              ^-hich    paper    is    redeemable    at    a 

state   shall  not  make   anything  but  gold  ^^^^^^^^    ^           ^j^j^    j^    ^j^^    ^^^^^   ^^    ^,^^^^ 

and     silver     coin     a    legal     tender          The  the   terms   have  been   always   understood." 

anguage    plainly    imports     that    the    pro-  ^.^^j     ,^    Missouri,  4  Pet.  410,  432,  7  L.  Ed. 

hibited   tender  shall   not  be  made   a  legal  g^g^            ^^    ^jjj^    approval    in    Houston, 

tender,  %%;hether   a  law  of  the   state   exists  ^     ^o.    z:    Texas,    177    U.    S.    66,    85, 

or  not.     The  whole  subject  of  tender,  ex-  ^^    -^     p^     ^.-.^ 

cept  in  gold  and  silver,  is  withdrawn  from  "    .     .'' 

the  states.     (Opinion  of  Trimble,  J.)   Og-  ^.\    Emission    of   bills    of   credit   distin- 

den    V.    Saunders,    12    Wheat.    213.    328.    6  gu'shed   from   tender  laws.— Craig  v.  Mis- 

L     Ed     606  soun     (three    justices    dissenting),    4    Pet. 


88.    Bills  of  credit;  "state"  construed. — 


410.    7    L.    Ed.    903. 


Briscoe  v.   Bank   (opinion   of   Baldwin.  J.),  92.      State     not     to     do    indirectly     that 

11   Pet.  257,  328d.  9  L.   Ed    709.  which    it    is    forbidden    to    do    directly. — 

89.    Same;  constitution  forbids  the  emis-  Briscoe  v.  Bank,  11  Pet.  257,  9  h.  Ed.  709. 
sion    and    not    the    making. — Marshall,    C. 
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tutional ;  but  such  attempt  could  not  afifect  in  any  degree  the  validity  of  the 
charter    of   the    bank.^" 

Definition  and  Nature  of  Bills  of  Credit. — In  it.s  enlarged,  and  perhaps 
literal  sense,  the  term  "'hills  of  credit"  may  compreliend  any  instrument  by 
which  a  state  engages  to  pay  money  at  a  future  day  ;  thus  including  a  certiticate 
given  for  money  borrowed,'*^  but  as  used  in  the  constitution,  the  term  has  been 
construed  in  the  light  of  the  historical  circumstances  which  are  known  to  have 
led  to  the  adoption  of  the  clause  prohibiting  their  emission  by  the  states,  and  in 
view  of  the  great  public  and  private  mischiefs  experienced  during  and  prior  to 
the  war  of  independence,  in  consequence  of  unrestrained  issues,  by  the  co- 
lonial and  state  governments,  of  paper  money  based  alone  upon  credit.*^  The 
definition  thus  deduced  is  not  founded  on  the  abstract  meaning  of  the  words, 
so  as  to  include  everything  in  the  nature  of  an  obligation  to  pay  money,  reposing 
on  the  public  faith  and  subject  to  future  redemption,  but  is  limited  to  those  par- 
ticular forms  of  evidences  of  debt  which  had  been  so  abused  to  the  detriment  of 
both  private  and  public  interests.^® 

Same — Must  Be  Issued  to  Circulate  upon  the  Credit  of  the  State. — 
The  definition  then  which  includes  all  classes  of  bills  of  credit  within  the  con- 
stitutional prohibition  is :  a  paper  issued  by  the  sovereign  power  of  the  state, 
containing  a  pledge  of  its  faith,  and  designed  to  circulate  as  money,  ujXDn  the 
credit  of  the  state. '^^     The  prohibition   was  intended  to  prohibit  and  does  pro- 


93.  Bank  charter  not  affected  by  void 
tender  act. — LSnscoe  v.  Bank,  11  Pel  '2:>7. 
9  L.   Ed.  709. 

Thus  it  was  held  tliat  the  act  relatnis 
to  the  receiving  of  tt;c  notes  of  the  Bank 
of  the  Commonwealth  of  Kentucky  was 
not  connected  with  the  charter  Briscoe 
V.    Bank.    11    Pet    2.57.  9   L     Hd.   709. 

94.  Definition  and  nature  of  bills  ot 
credit. — Craig  v.  Missouri,  4  Pet.  410,  7 
L.  Ed.  903. 

In  its  mercantile  sense. — The  terms, 
bills  of  credit,  in  their  mercantile  sense, 
comprehend  a  great  variety  of  evidences 
of  debt,  which  circulate  in  a  commercial 
country;  in  the  early  history  of  banks, 
it  seems,  their  notes  were  generally  de- 
nominated "bills  of  credit;"  but  in  mod- 
ern times,  they  have  lost  that  designa- 
tion, and  are  now  called  eitJier  bank  bills, 
or  bank  notes.  But  the  inhibitions  of  the 
constitution  apply  to  bills  of  credit,  in  a 
limited  sense.  Briscoe  v.  Bank,  11  Pet. 
257,  9  L.  Ed.  709. 

A  letter  addressed  l)y  one  merchant  to 
another  to  give  credit  to  the  bearer  for 
money  or  goods,  such  letter  being  in  the 
nature  of  a  bill  of  exchange,  is  called  a 
bill  of  credit  and  so  treated.  (Opinion  of 
Baldwin,  J.)  Briscoe  v.  Bank,  11  Pet.  257, 
328d,  9  L.   Ed.  709. 

As  applied  to  paper  issued  by  a  bank. 
— The  term  bills  of  credit,  when  applied 
to  the  paper  issued  by  a  bank,  must  be 
understood  to  mean  an  instrument  under 
its  corporate  seal,  payable  to  some  per 
son,  and  assignable  by  indorsement,  and 
not  a  note  payable  to  order  or  bearer,  and 
transferable  as  an  inland  bill  of  exchange, 
according  to  the  universal  acceptation  of 
the  term  in  England.  (Opinion  of  Bald- 
win, J.)  Briscoe  v.  Bank,  11  Pet.  257, 
238e.    9    L.    Ed.    709. 

The   word   "bill". — The    word    "bill."    as 


used  III  till-  provision  prohibiting  the  emis- 
sion of  bills  of  credit,  must  be  taken  as  a 
paper,  containing  some  evidence  that  a 
certain  sum  is  due  to  the  person  to  whom 
it  was  emitted  or  issued,  or  by  whom  it 
is  held.  It  is  a  word  of  legal  import, 
as  well  defined  as  any  in  the  English 
language,  according  tn  the  subject  matter 
to  which  it  is  applied.  (Opinion  of 
Baldwin,  J.)  Briscoe  v.  Bank,  1)  Pet.  257, 
328d.   9   L.    Ed.   709 

Refers  to  the  payment  of  money.— A 
bill  of  credit  refers  to  the  payment  of 
money.  (Opinion  of  Baldwin,  J.)  Bris- 
coe V.  Bank,  il  Pet.  257.  328d,  9  L  Ed. 
709. 

95.  As  used  in  the  constitution. — Craig 
7".  Missouri,  4  Pet.  410.  7  L.  Ed.  903; 
Briscoe  7'  I'.j'iik.  1-1  Pet  257,  9  Ed.  709; 
Woodruff  V  Trapnall,  10  How  190,  208, 
13  L.  Ed.  383,  Bennett  v.  Hunter,  9  Wall. 
.;20,  19  L  Ed  672;  Tacev  7j.  Irwin,  18 
Wail.  549,  21  L.  Ed.  78(i.  .Atwood  z: 
Weems,  99  U.  S.  183,  25  L.  Ed  471;  Hills 
V.  Change  Bank,  105  U  S.  319,  2H  L.  Ed. 
1052;  United  .States  7j  Lee.  10G  U.  S.  196, 
27  1,  Ed.  171 ,  Virginia  Coupon  Cases,  114 
U.    S     269.    283,   284,    29    L     Ed     185. 

96.  Same. —  Woodruff  v.  Trapnall,  10 
How.  190,  208.  13  L.  Ed.  383;  Craig  v. 
Missouri,  4  Pet.  410,  7  L  Ed.  903;  Briscoe 
V.  Bank,  11  Pet.  257,  9  L  Ed.  709;  Bennett 
f.  Hunter,  9  Wall.  326,  19  L.  Ed.  672; 
Tacey  v.  Irwin,  18  Wall  549,  21  L.  Ed. 
786;  Atwood  7a  Weems,  99  U  S  183 
25  L.  Ed.  4.71;  Hills  v.  Change  Bank.' 
105  U.  S.  319,  26  L.  Ed.  1052;  United 
States  r.  Lee,  106  U  S.  196,  27  L.  Ed. 
171;  Virginia  Coupon  Cases,  114  U  S 
269.    283,   284.    29    L     Ed.    1S5. 

97.  Same;  definition  which  includes  all 
prohibited  classes. — Briscoe  7-.  Bank  11 
Pet.  257,  314.  9  E-  Ed.  709;  Virginia  Cou- 
pon  Cases.    114    U     S    269,   29   L.    Ed     185- 
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hibit,  a  state  from  emitting  bills,  on  its  own  credit,  and  not  on  any  other  credit. 
The  prohibition  is  confined  to  a  state,  to  an  emission  by  a  state,  of  bills  of  credit, 
emitted  upon  the  faith  of  a  state,  which  can  be  pledged  only  by  a  law  of  the 
state ;  and  the  words  cannot  be  tortured  to  mean  more,  to  mean  less,  or  mean 
anything  else  than  the  credit  of  a  state. ^* 

Persons  Issuing  Must  Have  Power  to  Bind  the  State. — The  individual 
or  committee  who  issue  the  bill  must  have  the  power  to  bind  the  state ;  they  must 
act  as  agents,  and  of  course  not  incur  any  personal  responsibility,  nor  impart, 
as  individuals,  any  credit  to  the  paper. '^'^ 

Same — Form  "of  Bill. — When  a  state  emits  bills  of  credit,  the  amount  to  be 
issued  is  fixed  by  law;  as  also  the  fund  out  of  which  they  are  to  be  paid,  if  any 
fund  be  pledged  for  their  redemption ;  and  they  are  issued  on  the  credit  of  the 
state,  which,  in  some  form,  appears  upon  the  face  of  the  notes,  or  by  the  sig- 
nature of  the  person  who  issues  them.^ 

Same — Name  Immaterial. — The  constitution  meant  to  prohibit  things  and 
■not  names,  and  the  provision  against  the  emission  of  bills  of  credit  cannot  be 
evaded  by  the  device  of  issuing  bills  which  are  in  fact  bills  of  credit  and  calling 
t^em  by  some  other  designation.  The  constitution  is  not  to  be  openly  evaded  by 
giving  a  new  name  to  an  old  thing. - 

Same — Must  Be  Fitted  to  Circulate  as  Money.' — It  must  not  only  be 
that  they  are  capable  of  sometimes  being  used  instead  of  money,  but  they  must 
have  a  fitness  for  general  circulation  in  the  community  as  a  representative  and 
substitute  for  money  in  the  common  transactions  of  business.  This  is  what  is 
meant  by  the  expression  "intended  to  circulate  as  money. "-^  That  the  holder 
might  on  some  occasion  be  able  to  so  use  the  warrant  as  to  enable  him  to  thereby 
discharge  an  obligation  from  himself  to  a  third  person  who  was  willing  to  ac- 
cept it  does  not  bring  the  warrant  so  used  within  the  ordinary  meaning  of  the 
term   money.     It   is  not  money   in   that  sense.-* 


Houston,  etc.,  R.  Co.  v.  Texas,  177  U.  S. 
66.    87,    44    L.    Ed.    67.3. 

To  constitute  a  bill  of  credit  within 
the  constitutional  prohibition,  it  must  be 
issued  by  a  state  on  the  faith  of  the  state, 
^nd  be  designed  to  circulate  as  money. 
It  must  be  a  paper  which  circulates  on 
the  credit  of  the  state,  and  so  received  and 
used  in  the  ordinary  business  of  life. 
Briscoe  v.  Bank.  11  Pet.  2.J7,  P^l,  314,  9 
L.  Ed.  709;  Woodruff  v.  Trapnall,  10  How. 
190,  205,  13  L.  Ed.  383;  Darrington  v. 
Bank.  13  How.  12,  16,  14  L.  Ed.  30;  Vir- 
ginia Coupon  Cases,  114  U.  S.  269,  29  L. 
Ed.    18.5. 

•'Bills  of  credit"  signify  a  paper  me- 
dium, intended  to  circulate  between  in- 
dividuafs,  and  between  government  and 
individuals,  for  the  ordinary  purposes  of 
society.  Marshall,  C.  J.,  delivering  the 
majority  opinion  in  Craig  v.  Missouri,  4 
Pet.  410,  432,  7  L.  Ed.  903.  Accord:  Vir- 
ginia Coupon  Cases,  114  U.  S.  269,  29 
L.   Ed.   185. 

.  "If  the  prohibition  means  anything,  if 
the  words  are  not  empty  sounds,  it  must 
comprehend  the  emission  of  any  paper 
medium  by  a  state  government  for  the 
purpose  of  common  circulation."  Mar- 
shall, C.  J.,  delivering  the  majority  opin- 
ion in  Craig  v.  Missouri,  4  Pet.  410,  7  L- 
Ed.    903. 

98.  Same;  refers  to  bills  issued  on 
credit    of    the    states. — Brisco?    v.    Bani;, 


(opinion  of  Baldwin,  J.).  11  Pet.  257,  328i, 
9    L      Ed.    709. 

99.  Persons  issuing  must  have  power 
to  bind  the  state. — Briscoe  v.  Bank,  11 
Pet.  257,  331,  9  L.  Ed.  709;  Darrington  v. 
Bank.   13  How.   12,    16,   14  L.   Ed.  30. 

1.  Same;  form  of  bill. — Briscoe  v.  Bank, 
11    Pet.   257,  9   L.    Ed.   709. 

2.  Same;  the  name  immaterial. — Craig 
V.   ;Missouri,  4   Pet.  410,  433.  7   L.   Ed.  903. 

3.  Must  be  fitted  to  circulate  as  money. 
— Houston,  etc.,  R.  Co.  v.  Texas,  177  U. 
S.  66,  84,  44  L.  Ed.  673. 

4.  Same. — Houston,  etc.,  R.  Co.  v. 
Texas.   177  U.  S.  66,  84,  44  L.  Ed.  673. 

The  word  "emit"  is  never  employed  in 
describing  those  contracts  by  which  a 
state  binds  itself  to  pay  money  at  a  fu- 
tr.if  day,  for  services  actually  received, 
or  for  money  borrowed  for  present  use; 
nor  are  instruments  executed  for  such  pur- 
poses, in  common  language,  denominated 
"bills  of  credit."  "To  emit  bills  of  credit," 
conveys  to  the  mind  the  idea  of  issuing 
paper  intended  to  circulate  through  the 
community,  for  its  ordinary  purposes,  as 
money;  which  paper  is  redeemable  at  a 
future  day;  this  is  the  sense  in  which  the 
terms  have  always  been  understood. 
(Three  justices  dissenting.)  Craig  v.  Mis- 
souri, 4  Pet.  410,  7  L.  Ed.  903,  quoted 
with  approval  in  Houston,  etc..  R.  Co. 
V.   Texas,   177   U.   S.   66,  85.   44  L.   Ed,   673. 

A   warrant    drawn   by    the    state   author- 
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Same— Size  and  Shape  of  State  Warrant  as  Evidence  of  Unlawful 
Purpose. — That  the  size  of  the  warrant,  both  as  to  amount  and  shape,  might 
somewhat  facihtate  a  holder,  upon  occasion,  to  discharge  a  debt,  and  in  that 
way  use  it  as  money,  is  not  at  all  sufficient  or  indeed  any  proper  evidence  of  an 
unlawful  intent  on  the   part  of  the  legislature.^ 

Same — Doubts  to  Be  Resolved  in  Favor  of  Validity  of  the  Paper. — "If 
any  fair  doubt  could  arise,  it  should  be  solved  in  favor  of  the  validity  of  the 
paper.  There  must  be  an  intention  on  the  part  of  the  legislature  that  the  paper 
should  circulate  as  money.  There  must,  in  other  words,  be  an  intention  to 
violate  the  constitution."^ 

State  Bank  Notes. — It  follows  from  the  foregoing  discussion  that  the  con- 
stitutional inhibition  does  not  extend  to  notes  issued  by  state  banks  to  circulate, 
not  upon  the  credit  of  the  state,  but  upon  the  credit  of  the  corporation  derived' 
from  its  capital  stock  or  upon  the  faith  of  some  fund  provided,  pledged,  and  ef-^ 
fectually  chargeable  with  their  redemption,  even  though  the  state  may  be  the 
sole  stockholder  in  the  bank.'^     The  principal  ground,  in  the  cases  of  Briscoe  v. 


ities  in  payment  of  an  appropriation  made 
by  the  legislature,  where  the  warrant  is 
payable  upon  presentation,  if  there  be 
funds  in  the  treasury,  and  which  has  been 
issued  to  an  individual  in  payment  of  the 
debt  of  the  state  to  him,  cannot  be  prop- 
erly called  a  bill  of  credit  or  a  treasury 
warrant  intended  to  circulate  as  money. 
Houston,  etc..  R.  Co.  v.  Texas,  177  U.  S. 
66,  89,  44  L.   Ed.   673. 

Whether  same  must  be  made  a  legal 
tender. — In  his  separate  opinion  in  Craig 
V.  Missouri,  4  Pet.  410,  7  L.  Ed.  90,3,  and 
in  Briscoe  v.  Bank,  11  Pet.  257,  328m, 
328p,  9  L.  Ed.  709,  Mr.  Justice  Baldwin 
was  of  the  opinion  that  to  constitute  a 
bill  of  credit  within  the  contemplation  of 
the  constitutional  prohibition  it  was  not 
sufficient  that  it  be  issued  by  the  state, 
on  the  faith  of  the  state,  and  designed  to 
circulate  as  money,  and  that  the  holders 
of  such  notes  should  have  no  means  of 
coercing  payment  by  the  state,  but  that 
it  was  also  requisite  that  such  bill,  in 
order  to  come  within  the  constitutional 
prohibition,  must  be  made  a  tender  in  pay- 
ment of  debts. 

5.  Same;  size  and  shape  as  evidence  of 
unlawful  purpose. — Houston,  etc..  R.  Co. 
V.   Texas,   177   U.   S.   66,   83,   44   L.    Ed.   673. 

6.  Same;  doubts  to  be  resolved  in  favor 
of  validity  of  paper. — Houston,  etc.,  R. 
Co.  V.  Texas,  177  U.  S.  66,  89,  44  L.  Ed. 
673. 

A  provision  of  the  statute  directing  the 
officers  of  the  state  to  receive  them  in 
payment  of  taxes  and  other  dues  to  the 
state,  and  to  pay  them  as  money  to  such 
persons  as  will  receive  them  in  payment 
of  the  indebtedness  of  the  state  to  them, 
is  not  sufficient  to  show  that  they  are 
intended  to  circulate  between  individuals 
for  the  ordinary  purposes  of  society  or 
to  make  them  bills  of  credit  within  the 
meaning  of  the  constitution.  Houston, 
etc.,  R.  Co.  V.  Texas,  177  U.  S.  66,  83, 
44  L.   Ed.  673. 

7.  State  bank  notes.— Briscoe  v.  Bank, 
11  Pet.  2.'i7,  9  L.  Ed.  709;  Darrington  v. 
Bank,   13    How.   12,   14   L.   Ed.   30;   Curran 


V.  Arkansas,   15   How.   304,   318,   14   L.   Ed. 
705. 

The  bills  of  a  banking  corporation, 
which  has  corporate  property,  are  not  like 
bills  of  credit  within  the  meaning  of  the 
constitution,  although  the  state  which 
created  the  bank  is  the  only  stockholder, 
and  pledges  its  faith  for  the  ultimate  re- 
demption of  the  bills.  Darrington  v.  Bank, 
13     How.    12,    14    L.    Ed.    30. 

A  state  may  grant  acts  of  incorpora- 
tion, for  the  attainment  of  those  objects, 
which  are  essential  to  the  interests  of 
society;  this  power  is  incident  to  sover- 
eignty, and  there  is  no  limitation  on  its 
exercise  by  the  states,  in  respect  to  the 
incorporation  of  banks,  in  the  federal  con- 
stitution. Briscoe  v.  Bank,  11  Pet.  257, 
9    L.    Ed.    709. 

The  act  incorporating  the  bank  of  the 
commonwealth  was  a  constitutional  exer- 
cise of  power  by  the  state  of  Kentucky; 
and  consequently  the  notes  issued  by  that 
bank  were  not  bills  of  credit  within  the 
meaning  of  the  federal  constitution. 
(Opinion  of  McLean,  J.)  Briscoe  v. 
Bank,  11  Pet.  257,  327,  9  L.  Ed.  709. 

The  notes  issued  by  the  Bank  of  Ken- 
tucky were  distinguished  from  the  b4fls 
of  credit  prohibited  by  the  constitution 
in  that,  first,  the  law  created  a  fund  to 
which  the  holders  of  notes  could  look 
for  payment,  and  which  could  be  legally 
responsible;  second,  every  holder  of  these 
notes  could  not  only  look  to  the  funds  of 
the  bank  for  payment  but  he  had  in  his 
power  the  means  of  enforcing  it  by  suit; 
whereas  in  the  case  of  bills  of  credit  emit- 
ted by  a  state,  the  state  was  not  liable 
to  suit  at  the  hands  of  the  holder  of  the 
notes.  (Opinion  of  McLean,  J.)  Briscoe 
V.  Bank,  11  Pet.  257,  320,  321,  9  L.  Ed.  709. 

By  becoming  a  stockholder  in  a  bank,, 
a  state  imparts  none  of  its  attributes  <  f 
sovereignty  to  the  institution;  and  this 
is  equally  the  case,  whether  it  own  a 
whole  or  a  part  of  the  stock  of  the  bank. 
(Opinion  of  McLean,  J.)  Briscoe  f. 
Bank,   11   Pet.   257,  325,   9   L.    Ed.  709,   f-ol- 
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Bank,  11  Pet.  257,  9  L.  Ed.  709,  and  Darrington  v.  Bank,  13  How.  12,  14  L. 
Ed.  30,  upon  which  such  bills  were  distinguished  from  bills  of  credit  emitted  by 
the  state,  was  that,  in  those  cases,  the  bills  did  not  rest  on  the  credit  of  the  state, 
but  on  the  credit  of  the  corporation,  derived  from  its  capital  stock.  Therefore, 
if  the  charter  of  a  bank,  in  which  the  state  is  the  sole  stockholder,  has  not  pro- 
vided any  fund,  eiTectually  chargeable  with  the  redemption  of  its  bills,  if  what 
is  called  its  capital  is  liable  to  be  withdrawn  at  the  pleasure  of  the  state,  leaving 
no  means  of  redeeming  its  bills,  then  such  bills  rest  wholly  upon  the  faith  of 
the  state  and  not  upon  the  credit  of  the  corporation,  founded  on  its  property, 
and  would  be  obnoxious  as  bills  of  credit  within  the  constitutional  inhibition.'^ 
Illustrations  of  Principles.— See  footnotes.'-^ 


lowing  United  States  Bank  v.  Planters" 
Bank,  9  Wheat.  904,  6  L.  Ed.  244,  Bank 
V.    Wister,   2    Pet.    B18,   7    L.    Ud.    437. 

8.  Same. — Curran  v.   Arkansas,   15  How 
304,    318,    14    L.    Ed.    705. 

9.  Issues  held  to  be  within  the  consti- 
tution inhibition;  Missouri  act  of  June  27, 
1821.— On  the  27th  day  of  June.  1821, 
the  legislature  of  the  state  of  Missouri 
passed  an  act,  entitled  "an  act  for  the 
establishment  of  loan  offices;"  hy  the 
third  section  of  which,  the  officers  of 
the  treasury  of  the  state,  under  the  di- 
rections (jt  the  governor,  were  required 
to  issue  certificates  to  the  amount  of 
$200,000,  of  denomination's  not  exceeding 
ten  dollars,  nor  less  than  fifty  cents,  in 
the  following  form:  "This  certificate 
shall  be  receivable  at  the  treasury, 
or  any  of  the  loan  offices  in  the  state  of 
Missouri,  in  discharge  of  taxes  or  debts 
due  to  the  state,  for  the  sum  of  —  dollars, 
with  interest  for  the  same,  at  the  rate 
of  two  per  centum  per  annum  from  this 
date."  These  certificates  were  to  be  re- 
ceivable at  the  treasury,  and  by  tax- 
gatherers  and  other  public  officers,  in  pay- 
ment of  taxes,  or  moneys  due  or  to  be- 
come due  to  the  state,  or  to  any  town  or 
county  therein,  and  by  all  officers,  civil 
and  military,  in  the  state,  in  discharge  of 
salaries  and  fees  of  office,  and  in  payment 
for  salt  made  at  the  salt  springs  owned 
by  the  state,  and  to  be  afterwards  leased 
by  the  authority  of  the  legislature;  the 
23d  section  of  the  act  pledged  certain 
property  of  the  state  for  the  redemption 
of  these  certificates;  and  the  law  au- 
thorized the  governor  to  negotiate  a  loan 
of  silver  or  gold  for  the  same  purpose. 
A  provision  was  made  in  the  law  for 
the  gradual  withdrawal  of  the  certificates 
from  circulation;  and  all  the  certificates 
had  since  been  redeemed.  The  commis- 
sioners of  the  loan  offices  were  author- 
ized to  make  loans  of  the  certificates  to 
citizens  of  the  state,  assigning  to  each 
district  a  proportion  of  the  amount  of 
the  -certificates,  to  be  secured  by  mort- 
gage or  personal  security;  the  loans  to 
bear  interest  not  exceeding  six  per  cent 
per  annum,  and  the  loans  on  per- 
sonal property  to  be  for  less  than  $200: 
Held,  that  the  certificates  issued  under 
the  authority  of  the  law  of  Missouri,  were 
"bills   of   credit;"   and   that   their   emission 


was  prohibited  by  the  constitution  of  the 
United  States,  which  declares  that  no 
state  shall  "emit  bills  of  credit."  (Three 
justices  dissenting.)  Craig  v.  Missouri, 
4  Pet.  410,  7  L.  Ed.  903;  Byrne  v.  Mis- 
souri,  8    Pet.   40,   8   L.    Ed.   859. 

A  promissory  note  given  for  certificates 
issued  at  the  loan  office  of  Chariton,  in 
Missouri,  payable  to  the  state  of  Mis- 
souri, under  the  act  of  legislature  "estab- 
lishing loan  offices,"  was  void.  (Three 
justices  dissenting.)  Craig  v.  Missouri,  4 
Pet.    410.    7     L      Ed.    903. 

Issues  held  not  to  be  bills  of  credit; 
Kentucky  act  of  November  29,  1820. — On 
the  29th  of  Xovember,  1820,  the  legis- 
lature of  Kentucky,  passed  an  act,  estab- 
lishing a  bank,  by  the  name  of  "The  Bank 
of  the  Commonwealth  of  Kentucky;"  the 
first  section  of  the  act  declared  the  bank 
should  be  established,  "in  the  name  and 
behalf  of  the  commonwealth  of  Ken- 
tucky," under  the  direction  of  a  president 
and  twelve  directors,  to  be  chosen  by  the 
legislature;  the  second  section  enacted, 
that  the  president  and  directors  should  be 
a  corporation,  capable  of  suing  and  being 
sued,  and  of  purchasing  and  selling  every 
description  of  property;  the  third  section 
declared  the  bank  to  be  exclusively  the 
property  of  the  commonwealth;  the  fourth 
section  authorized  the  issuing  of  notes; 
and  the  fifth  declared  the  capital  to  be 
$2,000,000;  to  be  paid  by  all  moneys  after- 
wards paid  into  the  treasury  for  the  va- 
cant lands  of  the  state,  and  so  much  of 
the  capital  stock  as  was  owned  by  the 
state  in  the  Bank  of  Kentucky;  and  as 
the  treasurer  of  the  state  received  those 
moneys,  he  was  required  to  pay  them  into 
the  bank.  The  bank  had  authority  to 
receive  money  on  deposit,  to  make  loans 
on  good  personal  security,  or  on  mort- 
gage; and  was  prohibited  increasing  its 
debts  beyond  its  capital.  Limitations  were 
imposed  on  loans,  and  the  accommoda- 
tions of  the  bank  were  apportioned  among 
the  different  counties  of  the  state.  The 
bank  was,  by  a  subsequent  act,  authorized 
to  issue  $3,000,000;  and  the  dividends  of 
the  bank  were  to  be  paid  to  the  treasurer 
of  the  state;  the  notes  of  the  bank  were 
issued  in  the  common  form  of  bank  notes; 
in  which  the  bank  promised  to  pay  to 
the  bearer,  on  demand,  the  sum  stated  on 
the  face  of  the  note.     The   pleadings   ex- 


COXS 11  TV  riOXAL  LA  I V. 


311 


(ee)  Auxiliary  and  Implied  Powers  of  C"o;/^rc^-^— (aaa)  Of  the  Existence 
of  Implied  Pozcers. — There  is  nothing  in  the  constitution  of  the  United  States, 
similar  to  the  articles  of  confederation,  which  excludes  incidental  or  implied 
powers.i*^  Congress  has  the  right  to  exercise  those  powers  which  are  necessary 
and  proper  to  carry  into  effect  rights  expressly  given,  and  duties  expressly  en- 


cluded  the  court  from  considering  that 
any  part  of  the  capital  had  been  paid  by 
the  state;  but  in  the  argument  of  the  case, 
it  was  stated,  and  not  denied,  that  all 
the  notes  which  had  been  issued,  and  pay- 
ment of  which  had  been  demanded,  had 
been  redeemed  by  the  bank.  By  an  act 
of  the  legislature  of  Kentucky,  it  was  re- 
quired, that  the  notes  of  the  bank  should 
be  received  on  all  executions,  by  plain- 
tififs,  and  if  they  failed  to  indorse  on  such 
execution,  that  they  would  be  so  received, 
further  proceedings  on  the  judgment  were 
delayed  for  two  years.  The  Bank  of  the 
Commonwealth  of  Kentucky  instituted  a 
suit  against  the  plaintiffs  in  error,  on  a 
promissory  note,  for  which  the  notes  of 
the  bank  had  been  given,  as  a  loan,  to 
the  makers  of  the  note;  the  defendants  in 
the  suit  claimed,  that  the  note  given  by 
them  was  void,  as  the  same  was  given 
for  the  notes  of  the  bank,  which  were 
"bills  of  credit"  issued  by  the  state  of 
Kentucky,  against  the  provisions  of  the 
constitution  of  the  United  States,  which 
prohibits  the  issuing  of  "bills  of  credit"  by 
the  states  of  the  Ijnited  States  and  that 
the  act  of  the  legislature  of  Kentucky, 
which  established  the  bank,  was  uncon- 
stitutional and  void.  Held,  the  act  incor- 
porating the  Bank  of  the  Commonwealth 
of  Kentucky,  was  a  constitutional  exer- 
cise of  power,  by  the  state  of  Kentucky; 
and  the  notes  issued  by  the  bank  were 
not  bills  of  credit,  within  the  meaning  of 
the  constitution  of  the  United  States. 
Briscoe  v.  Bank,  11  Pe.t.  257,  9  L.  Ed.  709, 
distinguishing  Craig  z'.  Missouri,  4  Pet. 
4in.    7    L.    Ed.   903. 

Same;  Virginia  coupons. — The  Virginia 
coupons  issued  under  the  funding  act  of 
March  30,  1871,  are  not  bills  of  credit 
within  the  constitutional  prohibition  un- 
der any  definition  of  that  class  of  prohib- 
ited securities.  On  their  face  they  were 
made  receivable  for  taxes,  debts,  and 
other  damands  due  the  state;  but  other- 
wise there  was  nothing  on  their  face,  or 
in  their  form  or  nature  nor  in  terms  of 
the  law  which  authorize  their  issuance, 
nor  in  the  circumstances  of  their 
creation  or  use,  on  which  found  an  in- 
ference that  they  were  designed  to  cir- 
culate in  common  transactions  of  busi- 
ness, as  tnoney.  Virginia  Coupon  Cases, 
114  U.  S.   269.  29  L.   Ed.  185. 

The  fact  that  these  coupons  were  not 
receivable  in  payment  of  taxes  until  they 
were  due,  and  were  entitled  to  be  paid  at 
maturitv,  precludes  the  idea  that  they  were 
intended  for  circulation  at  all.  Virginia 
Coupon  Cases,  114  U.  S.  269,  29  L.  Ed. 
18.1. 

Same;    Texas    treasury   warrants. — This 


reasonmg  applies  with  equal  force  to 
treasury  warrants  issued  by  the  state  of 
rexas.  Both  classes  of  paper  must  be 
mtended  to  circulate  as  money,  and  the 
same  conditions  regarding  such  intention 
and  the  same  evidence  to  prove  it  would 
be  necessary  in  each  case.  Houston,  etc., 
R.  Co.  V.  Texas,  177  U.  S.  66,  88,  44  L.  Ed! 
673. 

Same;    Alabama    state    bank    notes.— in 

the  case  of  Darrington  v.  Bank,  13  How 
12,  15,  14  L.  Ed.  30,  the  state  was  the  sole 
stockholder  and  the  management  of  the 
bank  was  placed  under  directors  elected 
by  the  legislature;  but  one-half  the  capital 
amounting  to  the  sum  of  one  million  dol- 
lars, was  in  Its  vaults  and  pledged  for  the 
redemption  of  its  bills,  which  on  their 
face  contained  no  promise  to  pay  by  the 
state,  but  an  express  promise  to  pay  by  the 
the  bank.  Held,  that  the  notes  were  not 
bills  of  credit  within  the  constitutional 
inhil)ition. 

Same;  the  Arkansas  bank  note  cases. 
—In  1836  the  legislature  of  Arkansas  char- 
tered a  bank,  the  whole  of  the  captial  of 
which  belonged  to  the  state,  and  the  presi- 
dent and  directors  of  which  were  ap- 
pointed by  the  general  assembly.  The  28th 
section  provided  that  the  bills  and  notes 
of  said  institution  should  be  received  in 
all  payments  of  debts  due  to  the  state 
of  Arkansas.  Bills  of  this  bank  were  not 
made  payable  by  the  state,  but  the  capital 
was  provided  for  their  redemption,  and 
the  general  management  of  the  bank  was 
cornmitted  to  the  president  and  directors 
as  in  ordinary  banking  associations,  who 
were  empowered  to  obtain  judg- 
nients  against  the  debtors  of  the  bank 
in  a  summary  manner.  The  directors 
were  not  expressly  made  liable  to  suit,  yet 
they  were  responsible  for  any  abuse  of 
the  trust  committed  to  them.  Held,  that 
the  notes  of  the  bank  were  not  bills  of 
credit  within  the  constitutional  inhibition. 
Woodruff  V.  Trapnall.  10  How  190  205 
13    L.    Ed.    383. 

In  the  case  of  Curran  v.  Arkansas,  15 
How.  304,  14  L.  Ed.  705,  the  state  was  the 
sole  stockholder,  but  its  capital  stock  was 
chargeable  with  the  redemption  of  its 
bills  Tt  was  held  that  its  notes  were 
not  bills  of  credit  within  the  constitutional 
inhibition,  and  that  various  statutes  of 
the  state  diverting  the  funds  from  the 
redemption  of  its  notes  were  unconstitu- 
tional as  impairing  the  obligation  of  the 
contract  between  the  bill  holders  on  the 
one  hand  and  the  bank  and  the  state  on 
the    other. 

10.  Existence  of  implied  powers. — Mc- 
Culloch  V.  Maryland,  4  Wheat  316  4  L 
Ed.    579. 
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joined  by  the  constitution  ,  the  end  bemg  required,  it  is  a  just  and  necessary  im- 
pHcation  that  the  means  to  accompHsh  it  are  given  also ;  or,  in  other  words,  that 
the  power  flows  as  a  necessary  means  to  accompHsh  the  end.^^  That  which  is 
implied  is  as  much  a  part  of  the  constitution  as  that  which   is  expressed. ^^ 

Not  Left  to  General  Reasoning. — The  constitution  of  the  United  States 
has  not,  however,  left  the  right  of  congress  to  employ  the  necessary  means,  for 
the  execution  of  the  powers  conferred  on  the  government  to  general  reasoning, 
but  to  its  enumeration  of  powers  is  added,  that  of  making  "all  laws  which  shall 
be  necessary  and  proper  for  the  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  thereof. "^^  The  auxiliary  powers  of  congress, 
therefore,  are  as  expressly  given  as  the  powers  expressly  enumerated.  The  only 
difference  is  that  the  so-called  implied  or  auxiliary  powers  grouped  in  the  last 
clause  of  section  eight  of  the  first  article  are  not  catalogued  or  enumerated  like 
the  others. ^^  This  provision  was  introduced  to  exclude  all  doubt  in  respect  to 
the   existence   of   implied   powers. ^^ 

fbbb)  Nature  and  Extent  of  Implied  Pozvers. — All  the  implied  powers  are 
included  under  the  description  of  powers  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  powers  expressly  granted  to  congress  or  vested  by 
the  constitution  in  the  government  or  in  any  of  its  departments  or  officers.^^ 
Under  this  provision  of  the  constitution,  the  government  has  express  authority 
to  make  all  such   laws    (usually   regarded  as  inherent  and  implied)    as  may  be 


11.  Same. — Prigg  v.  Pennsylvania,  16 
Pet.  .539.  619.  10  L.  Ed.  1060;  Hepburn  v. 
Griswold,  8  Wall.  603,  613,  19  L.  Ed.  513; 
Broderick  v.  Magraw,  8  Wall.  639,  19  L- 
Ed.   .531. 

12.  Same. — South  Carolina  v.  United 
States,  199  U.  S.  437,  451,  50  L.  Ed.  261. 
See,  also,  ante,  "Implied  Powers,"  III,  B, 
19,  et  seq.;  Incidental  and  Implied  Powrers 
of  the  Federal  Government,"  VI,  D,  3, 
a,  (5),  et  seq.;  "Legislative  Discretion 
as  to  Occasion  or  Necessity;  Choice  of 
Means,  etc.,"  VI,  D,  3.  d,  (4),  (b),  (bb). 
(bbb). 

While  the  government  of  the  United 
States  under  the  constitution  is  one  of 
limited  powers,  it  is  not  necessary  in  order 
to  prove  the  existence  of  a  particular  au- 
thority to  show  a  particular  and  express 
grant.  The  design  of  the  constitution  was 
to  establish  a  government  competent  to 
the  direction  and  administration  of  the 
affairs  of  a  great  nation,  and  at  the  same 
time,  to  mark  by  sufficiently  definite  lines 
the  sphere  of  its  operation.  To  this  end 
it  was  needful  only  to  make  express  grants 
of  general  powers,  coupled  with  a  further 
grant  of  such  incidental  and  auxiliary 
powers  as  might  be  required  for  the  ex- 
ercise of  the  powers  expressly  granted. 
Hepburn  v.  Griswold,  8  Wall.  603,  613, 
19  L.  Ed.  513;  Broderick  v.  Magraw,  8 
Wall.    639,   19   L.   Ed.    531. 

As  said  by  Mr.  Justice  Miller  in  Ex 
parte  Yarbrough.  110  U.  S.  651,  658,  28 
L.  Ed.  274:  "The  proposition  that  it  has 
no  such  power  is  supported  by  the  old 
argument  often  heard,  often  repeated,  and 
in  this  court  never  assented  to,  that  when 
a  question  of  the  power  of  congress  arises, 
the  advocate  of  the  power  must  be  able 
to  place  his  finger  on  the  words  which  ex- 
pressly   grant    it.      The    brief    of    counsel 


before  us,  though  directed  to  the  au- 
thority of  that  body  to  pass  criminal  laws, 
uses  the  same  language.  Because  there 
is  no  express  power  to  provide  for  pre- 
venting violence  exercised  on  the  voter 
as  a  means  of  controlling  his  vote,  no 
such  law  can  be  enacted.  It  destroys 
at  one  blow,  in  construing  the  constitu- 
tion of  the  United  States,  the  doctrine 
universally  applied  to  all  instruments  of 
writing,  that  what  is  implied  is  as  much 
a  part  of  the  instrument  as  what  is  ex- 
pressed." South  Carolina  v.  United  States, 
199   U.    S.   437,   451.    50   L.    Ed.   261. 

"Any  act  of  congress  which  plainly  and 
directly  tends  to  enhance  the  respect  and 
love  of  the  citizen  for  the  institutions  of 
his  country  and  to  quicken  and  strengthen 
his  motives  to  defend  them,  and  which 
is  germane  to  and  intimately  connected 
with  and  appropriate  to  the  exercise  of 
some  one  or  all  of  the  powers  granted 
by  congress,  must  be  valid."  United 
States  V.  Gettysburg  Electric  R.  Co.,  160 
U.    S.    668,   681.   40    L.    Ed.    576. 

13.  Not  left  to  general  reasoning;  auxil- 
iary powers  expressly  conferred. — McCul- 
loch  V.  Maryland,  4  Wheat.  316,  411,  4  L. 
Ed.  579;  Ex  parte  Curtis,  106  U.  S.  371,, 
372.  27  L.  Ed.  232.  See,  also,  ante,  "Legis- 
lative Discretion  as  to  Occasion  or  Ne- 
cessity; Choice  of  Means,  etc.,  VI,  D,  3, 
d.    (4).    (b),    (bb),    (bbb). 

14.  Same. — Legal  Tender  Cases,  12 
Wall.   457,    550,    20    L.    Ed.    287. 

15.  Same. — Hepburn  v.  Griswold,  8 
Wall.  603,  614.  19  L.  Ed.  513:  Broderick 
z:    Magraw,    8    Wall.    639,    19    L.    Ed.    531. 

16.  Nature  and  extent. — Hepburn  v. 
Griswold,  8  Wall.  603,  613,  19  L.  Ed. 
513,  followed  in  Broderick  v.  Magraw,  8 
Wall.    639.    19    L.    Ed.    531. 
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necessary  and  proper  for  carrying  on  the  government  as  constituted,  and 
vindicating  its  authority  and  existence.^"  These  powers  are  necessarily  exten- 
sive, and  it  lias  been  found,  indeed,  in  the  practical  administration  of  the  govern- 
ment, that  a  very  large  part,  if  not  the  largest  part,  of  its  functions  have  been 
performed  in  the  exercise  of  powers  thus  implied. ^^  In  determining  their 
nature  and  extent,  the  powers  which  they  were  intended  to  subserve  must  be 
considered.  Those  purposes  reach  beyond  the  mere  execution  of  all  powers 
definitely  intrusted  to  congress  and  mentioned  in  detail ;  they  embrace  the  execu- 
tion of  all  other  powers  vested  by  the  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. ^^ 

Same — Construction  Strict  or  Liberal. — From  this  and  other  declarations 
it  is  clear  that  the  constitution  is  not  to  be  construed  technically  and  narrowly, 
as  an  indictment,  or  even  as  a  grant  presumably  against  the  interest  of  the 
grantor,  and  passing  only  that  which  is  clearly  included  within  its  language,  but 
as  creating  a  system  of  government  whose  provisions  are  designed  to  make  ef- 
fective  and   operative    all    the    governmental   powers   grantefl.-*^ 

Existence  of  Express  Power  Relating-  to  Same  Subject  Not  Exclu- 
sive.— Power  over  a  particular  subject  may  be  exercised  as  auxiliary  to  an 
express  power,  though  there  is  another  express  power  relating  to  the  same  sub- 
ject, less  comprehensive.  Thus  the  express  power  conferred  upon  congress  to 
punish  certain  classes  of  crimes  is  not  to  be  regarded  as  an  objection  to  deducing 
authority  to  punish  other  crimes  from  another  substantive  and  defined  grant 
of   power. 21 

Need  Not  Be  Absolutely  Necessary. — It  is  essential  to  a  just  construction 
that  many  words  which  im))ort  something  excessive  should  be  understood  in  a 
more  mitigated  sense — that  is,  in  that  sense  which  common  usage  justifies.  The 
word  "necessary,"  as  used  in  that  section  of  the  federal  constitution  which  pro- 
vides that  congress  shall  have  power  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  its  enumerated  powers,  is  of  this  de- 
scription.22  It  is  not  to  be  construed  as  limiting  the  power  of  congress  to  only 
those  means  which  are  absolutely  necessary,  but  it  is  to  be  taken  in  connection  with 
the  rest  of  the  sentence,  and  with  the  other  provisions  of  the  constitution,  and 
so  construed  it  does  not  take  away  the  discretion  of  congress  as  to  the  means  to 
be  employed,  but  leaves  it  to  the  discretion  of  congress  to  employ  such  means 
in  carrying  out  its  powers  as  may  be  useful  or  convenient  and  which  tend  di- 
rectly to  the  execution  of  the  constitutional  powers  of  the  government. ^^ 

17.     Same.— Legal    Tender    Cases    (con-  United   States  v.   Fox,    95    U.    S.   670,   672, 

■  urrin?  opinion    of   Bradley,   J.),   12   Wall.  ^4    L.    Ed.    538. 

457    556    20  L    Ed    287  !*•      Same. — Hepburn     v.     Griswold,     8 

While  no  powers  are' to  be  ceded  to  the  ^all.    603,    613,    19    E-    Ed^  513     followed 

federal  government  which  cannot  be  regu-  '"    |d°  5.31       "'    ^^^^''^^'  ^   ^^"-    ^'^'   ^^ 

larly     and     legitimately     founded     on     the  \~     'c  '_'                                        ^      i. 

charter  of  hs^creation;  on  the  other  hand  JtJ^T'   7^T*'^  "^^r"^   ^^.o^S.^^^n" 

no    power   or   attribute   is    to   be    withheld  ^i.^^%-;~}^Q^f   m     o7^               '            ^^  '' 

which   by   the   same   charter  has  been   de-  '  20/ Construction  stdct  or  liberal.-Kan- 

clared   necessary   to    the    execution    of   ex-  ^^„          n   t       a       o^^    tt     o     ,^00     //  t 

pressly     granted  powers,  and  to  the     fulfill-  f^    ^^    Colorado.    206   U.    S.   4^.    88     51    L- 

ment     of     clear     and    well-defined     duties.  itJ  t  ^^^       ,   A^/h  ^"-'ttt^?*"'  ?'^'°" 

Dobbins  V.  Commissioners,  16  Pet.  435.  10  Strict   or  Liberal   When,     IH,   B,   17._ 

L.  Ed.  1022;  United  States  v.  Marigold,  9       ,  j";,  ^""f^    ^  1-  w  ',   ^^.''^''f7J'\r. 

How.     .560,     568,     13     L.     Ed.    2.57:     United       ^'^p  ,  ^0^7     TlSf '/''^l   .  M    •-        A  ^? 

States  V    Hall    98  U    S    343    351    ''5  L    Ed  United   States   v.    Mangold,   9 

180;    United    States  'v.    Fox!   95  'u.    S.'  670!  ^l'^'    '^^^aIJ:\3\^^^\  1 

672    24    L.    Ed.    538;    United    States   v.    Ar-  M^PnlWh            M     ^     H      ]^  wk"T''?;7 

jona,   120  U.   S.  479    483,  30  L.   Ed.  728.  f.'f''}^''^  J\     Maryland,    4     Wheat.     316, 

■'          '  4]4,     4     L,.     r^cl.     5(9. 

"There   is   no   doubt   of   the   competency  23.     Same.  — McCulloch    v.    Maryland     4 

of   congress   to   provide,   by    suitable    pen-  Wheat.    316.   413,   419,    4   L     Ed     579      See 

alties,   for   the  enforcement   of   all   legisla-  ante,    "'Legislative    Discretion    as    to    Oc- 

tion  necessary  or  proper  to  the  execution  casion    or    Necessity;    Choice    of    Means, 

of    powers    with    which    it    is    intrusted,  etc,"  VL  D,  3    (4)     (b)     (bb)     (bbb) 
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No  Independent  Power  to  Be  Derived  by  Implication. — The  last  para- 
graph of  the  eighth  section  of  article  one  of  the  constitution,  which  authorizes 
congress  "to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  consti- 
tution in  the  government  of  the  United  States,  or  in  any  department,  or  office 
thereof,"  is  not  the  delegation  of  a  new  and  independent  power,  but  simply 
provision  for  making  eiTtective  the  powers  previously  mentioned. ^^  And  while 
the  constitution  is  to  be  liberally  construed  in  favor  of  the  powers  granted 
therein,  no  independent  and  unmentioned  power  passes  to  the  national  govern- 
ment or  can  rightfully  be  exercised  by  congress.^^ 

(ccc)  Limitations  upon  Implied  Powers — (aaaa)  Discretion^  of  Congress  as 
to  Necessity  or  Occasion  for  Exercise ;  Choice  of  Means;  etc. — See  ante,  "Leg- 
islative Discretion  as  to  Occasion  or  Necessity ;  Choice  of  ]\Ieans ;  etc.,"  VI, 
D,  3,  d.    (4),    (b),   (bb),    (bbb). 

(bbbb)  As  Restrained  by  Provision  to  Establish  .htstice. — One  of  the  ob- 
jects of  the  constitution,  as  declared  therein,  was  the  establishment  of  justice,  and 
it  has  been  held  that  congress,  in  the  exercise  of  its  implied  powers,  can  enact 
no  law  contrary  to  this  fundamental  principle. ^^ 

(ddd)  Illustrations — (aaaa)  To  Protect  the  Public  Safety. — That  "the  safety 
of  the  people  is  the  supreme  law,"  not  only  comports  with,  but  is  indispen- 
sable to  the  exercise  of  those  powers  in  their  public  functionaries  without  which 
that   safety  cannot  be   guarded. 2" 

(bbbb)  To  Create  or  Employ  Corporations  for  the  Accomplishment  of  Ex- 
press Poivers. — The  power  to  establish  a  bank,  or  to  create  a  corporation,  is  not 
among  the  enumerated  powers  of  congress.-^  Neither  is  the  power  of  establish- 
ing a  corporation  a  distinct  sovereign  power  or  end  of  government,  but  only 
the  means  of  carrying  into  effect  other  powers  which  are  sovereign. ^^  But 
whenever  it  becomes  an  appropriate  means  of  exercising  any  of  the  powers 
given  by  the  constitution  to  the  government  of  the  Union,  it  may  be  exercised 
by   that   government.-^" 

Same — Corporations  Employed  as  Federal  Agencies;  Government  Aid; 
etc. — In  the  exercise  of  powers  incidental  to  the  express  powers  enumerated 
in  the  constitution,  congress  may  make  or  authorize  contracts  with  individuals 
or  corporations  for  the  service  of  the  government ;  may  grant  aids,  by  money  or 
land,  in  preparation  for  and  in  the  performance  of,  such  services ;  may  make 
any  stipulation  and  conditions  in  relation  to  such  aids  not  contrary  to  the  con- 
stitution ;   and  may  exempt,  in  its  discretion,  the  agencies  employed  in  such  serv- 

24.  Grants  no  new  or  independent  River  Bridge  Co..  153  U.  S.  :12.5,  529,  38  L. 
power.— Kansas    v.     Colorado,    206    U.    S.       Ed.  S08. 

40,  87,  5]    L.   Ed.  956.  30.  Same.— McCuIloch     v.     Maryland,    4 

25.  No  indepvendent  power  derived  Wheat.  316,  4  L.  Ed.  579.  Accord: 
through  mere  impli-cation. — Kansas  t'.  Col-  Thomson  7'.  Pacific  Railroad,  9  Wall.  579, 
orado,  206  U.  S.  46,  88,  51  L.  Ed.  956.  589.  19  L.  Ed.  792;  Slaughter-House  Cases, 

26.  As  restrained  by  provision  to  estab-  16  Wall.  36.  64.  21  L.  Ed.  394;  Davidson 
lish  justice.— Hepburn  v.  Griswold,  8  Wall.  v.  New  Orleans,  96  U.  S  97,  101.  24  L.  Ed. 
603  622,  19  L  Ed.  513;  Broderick  v.  Ma-  616;  Pacific  R.  Removal  Cases,  115  U.  S. 
graw,  8  Wall.  639.  19  L.  Ed.  531.  L  29  L.   Ed.  319;  New  Orleans  Gas  Co.  v. 

27    Power  to  protect  the   pubUc  safety.  Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 

—Johnson,    J.,    delivering    the    opinion    in  Ed.    516;    New    Orleans    Waterworks    Co. 

Anderson    v.    Dunn,    6    Wheat.    204,    227,    5  '^    Rivers.   115  U.  S.  674.  680,  29   L.   Ed.   525; 

L    Ed    242.      Accord:     The    Chinese    Ex-  California  v.   Central   Pac.   R.    Co.,  127  U. 

elusion  Case,  130  U.  S.  581,  606.  32  L.  Ed.  S.   1,  39,   32   L^  Ed.   150,    Luxton  v.   North 

j(^gg  River  Bridge  Co.,  153  U.  S.  525,  529,  38  L. 

28.  To  create  banks  and  other  corpora-  Ed.  808. 

tions   in    aid   of    express    powers. — McCul-  Congress   has   the   implied    or   incidental 

loch  V.   Maryland.  4  Wheat.  316.  406.  4  L.  power  to  incorporate  a  bank.     AlcCulloch 

Ed.  579.  V.   Maryland,   4  Wheat.   316.   4  L.   Ed.   579; 

29.  Same. — McCulloch  v.  Maryland,  4  Osborn  v.  United  States  Bank,  9  Wheat. 
Wheat.  316,  4  L.  Ed.  579;  Luxton  v.  North  738.  861,  6  L.  Ed.  204. 
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ice  from  a  state  taxation  which  wiH  really  prevent  or  impede  the  performance  of 
them. 3^ 

Power  to  Create  Bank  of  the  United  States. — See  ante,  "By  What  Means 
Currency  May  Be  Provided,"  VI,  D,  3.  f,  (1),  (h),  (dd),  (qqq),  (cccc),  (ccccc). 

Power  to  Create  National  Banks.— See  ante,  "By  What  Means  Currency 
May  Be  Provided,"  VI,  D,  3,  f,  (1),  (h),  (dd),  (qqq),  (cccc),  (ccccc).  See, 
also,  the  title  Banks  and  Banking,  vol.  3,  p.  1. 

Creation  of  Corporations  to  Construct  Bridges,  Railroads,  etc. — See 
the  titles  Bridges,  vol.  3,  p.  516;  Corporations;  Interstate  and  Foreign 
Commerce;  Raieroads;  etc., 

(cccc)  To  Promote  the  Inicgrity  and  Efficiency  of  the  Public  Service. — To 
promote  efficiency  and  integrity  in  the  discharge  oi  official  duties,  and  to  main- 
tain proper  discipline  in  the  public  service,  is  clearly  within  the  just  scope  of 
the  legislative  power?  of  congress.-^ - 

(dddd)  Pozcers  Incideuit  to  War  and  Treaty  Pozvers. — The  constitution  gives 
to  congress  power  to  declare  war,  grant  letters  of  marque  or  reprisal,  and  to 
make  rules  concerning  captures  on  land  or  water ;  to  raise  and  support  armies ; 
to  provide  and  maintain  a  navy  and  to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrections  and  repel  invasions.  The 
powers  of  congress  under  this  provision  are  not  limited  to  victors  in  the  field 
and  the  dispersion  of  the  insurgent  forces.  It  carries  with  it  inherently  the 
power  to  guard  against  the  immediate  renewal  of  the  conflict,  and  to  remedy 
the  evils   which   have   arisen    from   its  rise   and   progress.^^ 

To  Suspend  Statute  of  Limitations. — Under  its  power  to  make  war  and 
suppress    insurrections,   congress   has   powder   to   provide    for   the   suspendino-  of 


31.  Same;  corporations  employed  as  fed- 
eral    agencies;     government     aid.     etc. — 

Thomson   i'.   Pacific   Railroad,  9  Wall.   579, 
580,    19   L.    Ed.   792. 

32.  Power  to  promote  the  integrity  and 
efficiency  of  the  public  service. — Ex  parte 
Curtis,  106  U.  S.  .371,  373,  27  L.  Ed.  232; 
Burton  v.  United  States,  202  U.  S.  344,  369. 
50   L.   Ed.   1057. 

Thus  an  act  of  congress  forbidding  cer- 
tain officers  of  the  United  States  to  so- 
licit from  certain  other  officers  of  the 
United  States  money  or  property  for  po- 
litical purposes,  or  to  give  to,  or  receive 
from,  certain  designated  officers,  money 
or  property,  for  political  purposes,  is  con- 
stitutional and  valid.  Ex  parte  Curtis, 
106  U.  S.  371.  27   L.   Ed.  232. 

Likewise  Rev.  Stats.,  §  1782,  which  for- 
bids any  member  of  congress  from  receiv- 
ing or  making  any  agreement  to  receive 
any  compensation  for  services  rendered 
before  any  department  of  the  govern- 
ment, is  constitutional  and  valid.  Burton 
z:  United  States,  202  U.  S.  344.  369,  50  L. 
Ed.  1057. 

To  invest  the  secretary  of  the  treasury 
with  authority  to  prescribe  regulations  not 
inconsistent  with  law  for  the  conduct  of 
the  business  of  his  department,  and  to 
provide  for  the  custody,  use  and  preser- 
vation of  the  records,  papers  and  property 
appertaining  to  it,  is  a  means  appropriate 
and  plainly  adapted  to  the  successful  ad- 
ministration of  the  affairs  of  that  depart- 
ment. Boske  V.  Comingore,  177  U.  S.  459, 
469.  44  L.  Ed.  846. 

"A  regulation  adopted  under  §  161  of 
the  Revised  Statutes   should   not  be   disre- 


garded or  annulled  unless,  in  the  judg- 
ment of  the  court,  it  is  plainly  and  pal- 
pably inconsistent  with  law.  Those  who 
insist  that  such  a  regulation  is  invalid 
must  make  its  invalidity  so  manifest  that 
the  court  has  no  choice  except  to  hold 
that  the  secretary  has  exceeded  his  au- 
thority and  employed  means  that  are  not 
at  all  appropriate  to  the  end  specified  in 
the  act  of  congress."  Boske  v.  Comin- 
gore, 177  U.  S.  459,  470.  44  L.   Ed.  846. 

It  was  not  inconsistent  with  law  for  the 
secretary  to  adopt  a  regulation  declaring 
that  all  records  in  the  offices  of  collectors 
of  internal  revenue,  or  any  of  their  depu- 
ties, are  in  their  custody  and  control  "for 
purposes  relating  to  the  collection  of  the 
revenues  of  the  United  States  only,"  and 
that  collectors  "have  no  control  of  them, 
and  no  discretion  with  regard  to  permit- 
ting the  use  of  them  for  any  other  pur- 
pose." Bos-ke  V.  Comingore,  177  U.  S. 
459.  469.  44   L.    Ed.   846 

33.  Powers  incident  to  war  and  treaty 
powers. — Stewart  v.  Kahn.  11  Wall.  493, 
507,  20  L.  Ed.  176;  United  States  v.  Wiley, 
11  Wall.  508.  20  L.  Ed.  211. 

"Congress  has  power  to  declare  war  and 
to  create  and  equip  armies  and  navies.  It 
has  the  great  power  of  taxation  to  be  ex- 
ercised for  the  common  defense  and  gen- 
eral welfare.  Having  such  powers,  it  has 
such  other  and  implied  ones  as  are  nec- 
essary and  appropriate  for  the  purpose  of 
carrying  the  powers  expressly  given  into 
effect."  United  States  z'.  Gettysburg  Elec- 
tric R.  Co.,  160  U.  S.  668,  681,  40  L.  Ed. 
576. 
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the  statute  of  limitations  as  to  claims  against  persons  upon  whom  process  can- 
not be  served  by  reason  of  the  existence  of  war  or  insurrection,  and  to  make  such 
statutes  applicable  to  cases  in  the  state  courts  as  well  as.  to  cases  in  the  federal 
courts. 3"* 

To  Acquire  Territory. — See  ante,  "Power  of  Acquisition,'"  VI,  D,  2,  c, 
(3),   (a). 

Enforcement  of  Treaty  Stipulations. — "The  power  of  congress  to  make 
all  laws  necessary  and  proper  for  carrying  into  execution  the  powers  enumerated 
in  §  8  of  article  one  of  the  constitution,  as  well  as  all  others  vested  in  the 
government  of  the  United  States,  or  in  any  department  or  the  officers  thereof, 
includes  the  power  to  enact  such  legislation  as  is  appropriate  to  give  efficacy 
to  any  stipulations  which  it  is  competent  for  the  president  by  and  with  the  ad- 
vice and  consent  of  the  senate  to  insert  in  a  treaty  with  a  foreign  power. "-"^^ 

(eeee)  Congressional  Investigations;  Conipulsory  Attendance  of  Witnesses, 
Production  of  Books,  Papers,  ^Vc— Limitations  of  Power;  Private  Affairs 
of  the  Citizen, — The  constitutional  limitations  intended  to  secure  the  protection 
of  personal  rights  must  necessarily  atter^l  all  investigation  >  conducted  under 
the  authority  of  congress.  Neither  branch  of  the  legislative  department,  still 
less  any  merely  administrative  body,  like  the  interstate  comr.;erce  commission, 
established  by  congress,  possesses  or  can  be  invested  with  a  general  power  of 
making  inquirv  into  the  private  affairs  of  the  citizen-^**  In  exercising  its 
power  to  regulate  interstate  commerce,  congress  cannot  overlook  the  constitu- 
tional limitations  intended  for  the  protection  of  personal  rights.^'     The  case  is 


34.  Same;  power  to  suspend  statute  cf 
limitations. — Stewart  v.  Kahn.  11  Wall. 
493  20  L.  Ed.  176.  followed  in  Mayfield 
V.  Richards,  115  U.  S.  137,  29  L.  Ed.  334. 

The  act  of  June  11,  1864,  in  relation  to 
limitation  of  actions  in  certain  cases,  and 
which  provided,  in  part,  that  whenever  by 
reason  of  the  existence  of  the  rebellion, 
the  courts  were  closed  and  defendants 
could  not  be  arrested  or  served  with  proc- 
ess, the  time  during  which  such  person 
should  be  beyond  the  reach  of  legal  proc- 
ess should  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  by  law  for  the 
commencement  of  such  action,  fell  within 
the  latter  category.  It  was  applicable  in 
cases  in  both  the  state  and  federal  courts, 
and  the  power  to  pass  the  same  was  neces- 
sarily in.  plied  from  the  power  to  make 
war  and  suppress  insurrections.  Stewart 
V  Kahn.  11  Wall.  493.  507,  20  L.  Ed.  176; 
United  States  v.  Wiley,  11  Wall.  508.  20 
L.  Ed.  211. 

35.  Enforcement  of  treaty  stipulations. 
— Xeely  v.  Henkel  (No.  1),  180  U.  S.  109, 
121.  48  L.  Ed.  448. 

Statute  in  aid  of  treaty;  extradition  acts. 
— No  crime  is  mentioned  in  the  extradi- 
tion act  of  June  6,  1900,  that  does  not  have 
some  relation  to  the  safety  of  life  and 
property.  And  the  provisions  of  that  act 
requiring  the  surrender  of  any  public  of- 
ficer, employee  or  depositary  fleeing  to 
the  United  States  after  having  committed 
in  a  foreign  country  or  territory  occupied 
by  or  under  the  control  of  the  United 
States  the  crime  of  "embezzlement  or 
criminal  malversation  of  the  public  funds" 
have  special  application  to  Cuba  in  its 
present  relations  to  this  country.  The 
act  is  not  in  violation  of  the  constitution 


of    the    United    States.      Neely    v.    Henkel 
(No.,  1).   ISO  U.   S.   109,   122.   48    L.   Ed.   448. 

36.  Congressional  investigations;  limita- 
tions of  power. — Kilbourn  v.  Thompson, 
103  U.  S.  168,  190,  26  L.  Ed.  377;  Inter- 
State  Commerce  Commission  v.  Brimson, 
154  U.  S.  447,  478,  38  L.  Ed.   1047. 

"We  said  in  Boyd  v.  United  States,  116 
U.  S.  616,  630,  29  L.  Ed.  746— and  it  can- 
nr  t  be  too  often  repeated — that  the 
pi  nciples  that  embody  the  essence  of  con- 
stitutional liberty  and  security  forbid  all 
invasions  on  the  part  of  the  government 
and  its  employees  of  the  sanctity  of  a 
man's  home,  and  the  privacies  of  his  life. 
As  said  by  Mr.  Justice  Field  in  In  re  Pacific 
Railway  Commission,  32  Fed.  Rep.  241, 
250,  'of  all  the  rights  of  the  citizen,  few 
are  of  greater  importance  or  more  essen- 
tia! to  his  peace  and  happiness  than  the 
right  of  personal  security,  and  that  in- 
volves, not  merely  protection  of  his  per- 
son from  assault,  but  exemption  of  his 
private  affairs,  books,  and  papers  from  the 
inspection  and  scrutiny  of  others.  Without 
the  enjoyment  of  this  right,  all  others 
would  lose  half  their  value.'  "  Interstate 
Commerce  Commission  v.  Brimson.  154 
U.    S    447.    479,   38    L.    Ed.    1047. 

37.  Same;  interstate  commerce  commis- 
sion.— Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447.  478,  38  L.  Ed. 
1047. 

Thus  where  the  Interstate  Commerce 
Commission,  by  a  petition  filed  in  the  cir- 
cuit court  of  the  United  States,  sought, 
upon  grounds  distinctly  set  forth,  an  or- 
der to  compel  witnesses  summoned  be- 
fore it,  to  answer  particular  questions  and 
to  produce  certain  books,  papers,  etc.,  in 
their   possession,   it   was   open   to   each   of 


CONSTITUTIONAL  LAW. 


317 


wholly  different  where  specific  charges  publicly  made  against  senators  have  been 
brought  to  the  attention  of  the  senate,  and  the  senate  has  determined  that  in- 
vestigation is  necessary/^^  In  such  cases  congress  possesses  the  constitutional 
power  to  enact  a  statute  to  enforce  the  attendance  of  witnesses  and  to  compel 
them  to  make  disclosure  of  evidence  to  enable  the  respective  bodies  to  discharge 
their   legitimate    functions. •''■^ 

Procedure;  Due  Process. — "Except  in  the  particular  instances  enumerated 
in  the  constitution,  and  considered  in  Anderson  v.  Dunn,  6  Wheat.  204,  5  L.  Ed. 
242,  and  in  Kilbourn  v.  Thompson,  103  U.  S.  168,  190,  26  E.  Ed.  2)77,  of  the 
right  of  either  house  of  congress  to  punish  disorde:  ly  behavior  upon  the 
part  of  its  members,  and  to  compel  the  attendance  of  witnesses,  and  the 
production  of  papers  in  election  and  impeachment  cases,  and  in  cases  that 
may  involve  the  existence  of  those  bodies,  the  power  to  impose  fine  or  imprison- 
ment in  order  to  compel  the  performance  of  a  legal  duty  imposed  by  the  United 
States,  can  only  be  exerted,  under  the  law  of  the  land,  by  a  competent  judicial 
tribunal  having  jurisdiction  in   the  premises."'**^ 

(ffff)  Pozi'cr  to  ProUcct  Rights,  Privileges  and  Iiniiiiiiiities  of  Citizens. — See 
the  title  Civil  Rights,  vol.  3,  p.  814.  See,  also,  post,  "Political  Rights  and 
Privileges  and  Their  Protection,"   XVII,  et  seq. 

(gggg)  To  Exercise  the  Power,  of  Eminent  Doinain  ivithin  the  States. — 
See  ante,  "Eocal  Municipal  Jurisdiction,  Sovereignty  and  Eminent  Domain," 
VI,  D,  3,  c,   (4j,   (b).     See,  also,  the  title  Eminent  Domain. 

(hhhh)  To  Authorize  the  Construction  of  Railroads  zuithin  the  States. — See 
the   titles    Interstate   and    Foreign    Commerce;    Postal   Laws;    Railroads. 

(2)  State  Legislative  Departments — (a)  Nature  and  Scope  of  Pozvcrs — 
(aa)    Generally. — The    people  of  the  several  states,   wilh  the  exception    of    the 


said  witnesses  to  contend  before  that 
court  that  he  was  protected  by  the  consti- 
tution from  making  answer  to  the  ques- 
tions propounded  to  him  or  that  he  was 
not  legally  bound  to  produce  the  books, 
papers,  etc.,  ordered  to  be  produced,  or 
that  neither  the  questions  propounded 
nor  the  books,  papers,  etc.,  called  for  re- 
lated to  the  particular  matter  under  in- 
vestigation, nor  to  any  matter  which  the 
commission  was  entitled  under  the  consti- 
tution or  laws  to  investigate.  Interstate 
Commerce  Commission  v.  Brimson.  154 
U.  S.  447,  479,  38  L.  Ed.   1047. 

38.  Where  charges  made  against  mem- 
bers.—  fii  re  Ciiapman,  166  U.  S.  661.  668, 
41  L.  Ed.  1154. 

39.  Same. — In  re  Chapman,  166  U.  S. 
661,  671,  41  L.   Ed.  1154. 

A  committee  appointed  to  investigate 
charges  made  in  certain  newspapers,  that 
members  of  congress  have  yielded  to  cor- 
rupt influences  touching  the  framing  of 
the  sugar  schedule  of  a  tarifif  bill  pending 
before  congress,  may  properly  ask  a  wit- 
ness summoned  before  it  whether  he.  or 
the  brokerage  firm  of  which  he  is  a  mem- 
ber, has  bought  cr  sold  any  sugar  stocks 
for  or  on  account  of  any  member  of  con- 
gress between  specified  dates,  covering 
the  period  of  the  pendency  of  the  bill. 
Such  a  question  was  pertinent  to  the  in- 
quiry, and  did  not  constitute  an  unwar- 
ranted attempt  at  prying  into  the  private 
affairs  of  the  witness.  In  re  Chapman, 
166   U.   S.   661,   668,  669,   41   L.    Ed.   1154. 

"Sections  102  and  104  were  intended,  in 


the  language  of  the  title  of  the  original 
act  of  January  24.  1857,  'more  effectually 
to  enforce  the  attendance  of  witnesses 
on  the  summons  of  either  house  of  con- 
gress, and  to  compel  them  to  discover 
testimony.'  To  secure  this  result  it  was 
provided  that  when  a  person  summoned 
as  a  witness  by  either  house  to  give  tes- 
timony or  produce  papers,  upon  any  mat- 
ter under  inquiry  before  either  house,  or 
any  committee  of  either  house,  willfully 
fails  to  appear,  or,  appearing,  refuses  to 
answer  "any  question  pertinent  to  the 
question  under  inquiry,'  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished 
accordingly.  *  *  *  It  is  true  that  the  ref- 
erenoe  is  to  'any"  matter  under  inquiry, 
and  so  on,  and  it  was  suggested  this  was 
fatally  defective  because  too  broad  and 
unlimited  in  its  extent;  but  nothing  is 
better  settled  than  that  statutes  should  re- 
ceive a  sensible  construction,  such  as  will 
effectuate  the  legislative  intention,  and, 
if  possible,  so  as  to  avoid  an  unjust  or  an 
absurd  conclusion,"  and  therefore,  the  word 
any,  as  used  in  these  sections,  is  to  be 
construed  as  referring  to  matters  within 
the  jurisdiction  of  the  two  houses  of  con- 
gress, before  them  for  consideration  and 
proper  for  their  action;  to  questions  per- 
f'nent  thereto;  and  to  facts  or  papers 
bearing  thereon.  In  re  Chapman.  166 
U     S.   6G1,   667,   41    L.    Ed.    1154. 

40.  Procedure;  due  process. — Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  485.  38  L.  Ed.  1047,  reaffirmed 
in  In  re  Lochren.  163  U.  S.  692,  41  L.  Ed. 
319. 
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powers  surrendered  by  the  constitution  of  the  United  States,  being  absokitely 
and  unconditionally  sovereign  within  their  respective  territories,  may,  by  the 
form  of  the  government  they  adopt,  confer  on  their  pubhc  servants  and  repre- 
sentatives all  the  powers  and  rights  of  sovereignty  which  they  themselves  possess ; 
or  may  restrict  them  within  such  limits  as  may  be  deemed  best  and  safest  for 
the  public  interest.'*^  Except  as  restricted  by  the  state  or  federal  constitutions, 
the  powers  of  a  state  legislature  extend  to  everything  within  the  sphere  of  legis- 
lative  power.'*^ 

Same — Construing'  State  Constitutions. — In  construing  a  state  consti- 
tution, therefore,  the  rule  to  be  applied  is  just  the  opposite  to  that  which  governs 
in  the  construction  of  the  federal  constitution;  there  the  federal  congress  must 
be  held  to  have  only  those  powers  which  are  granted,  either  expressly  or  by 
necessary  implication  ;  but  the  legislature  of  a  state  must  be  held  to  have  the 
right  to  exercise  all  powers  which  are  properly  legislative,  except  as  it  is  re- 
stricted by  the  state  or  national  constitutions.-*-* 

As  Including  Judicial  and  Executive  Functions. — Not  only  so,  but  there 
is  nothing  in  the  federal  constitution  forbidding  the  exercise  of  judicial  powers 
by  state  legislative  bodies.'*'*  It  is  within  the  power  of  the  body  politic,  there- 
fore, in  forming  a  state  constitution,  to  make  such  distribution  of  the  powers  of 
government  as  it  may  see  fit,*'*^  and  it  has  been  held  that  wherever  the  power  of 
a  state  legislature  is  undefined,  it  will  include  both  the  judicial  and  executive 
functions.'*  ^"^ 

Powers  Expressly  Granted  Are  to  Be  Considered  as  Derived  from  the 
Constitution,  Notwithstanding  They  Would  Exist  in  Absence  of  Such 
Grant. — When  the  constitution  says  that  the  legislature  "is  invested"  with  a 
certain  power,  invests  it  with  that  power,  and  does  so  notwithstanding  that,  in  the 
absence  of  those  words,  a  more  or  less  similar  power  would  be  implied  by  more 
general   expressions   in   the   same   instrument.'*^ 


The  inquiry  whether  a  witness  before 
the  interstate  commerce  commission  is 
bound  to  answer  a  particular  question 
propounded  to  him,  or  to  produce  books, 
papers,  etc.,  in  his  possession  and  called 
for  by  that  body,  is  one  that  cannot  be 
committed  to  a  subordinate  administra- 
tive tribunal  for  final  determination.  Such 
a  body  could  not,  under  imr  system  of 
government,  and  consistently  with  due 
process  of  law,  be  invested  with  author- 
ity to  compel  obedience  to  its  orders  by  a 
judgment  of  fine  or  imprisonment.  In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  485.  38  L.  Ed.  1047,  re- 
affirmed in  In  re  Lochren.  163  U.  S.  692, 
41    L.    Ed.    319. 

41.  State  legislative  departments;  nature 
and  scope  of  powers. — Ohio  Life  Ins.,  etc., 
Co.  V.  Debolt.  16  How.  416,  428,  14  L.  Ed. 
997;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650.  671,  29  L.  Ed. 
516;  Stearns  7'.  Minnesota,  179  U.  S.  223, 
241,  45  L.   Ed.   162. 

The  several  state  legislatures  retain 
all  the  powers  of  legislation  delegated  to 
them  b}^  the  state  constitution,  which  are 
not  expressly  taken  away  by  the  consti- 
tution of  the  United  States.  (Opinion  of 
Chase.  J.)  Calder  v.  Bull.  3  Dall.  386,  387, 
1  L.   Ed.  648. 

42-  Same.— Calder  v.  Bull,  3  Dall.  3S6, 
387.  1  L.  Ed.  648;  Eletcher  v.  Peck.  6 
Cranch  87.  136.  3  L.  Ed,  162:  Railroad 
Co.  V.  County  of  Otoe.  16  Wall.   667,   672, 


21  L.  Ed.  375;  Township  of  Pine  Grove 
V.  Talcott,  19  Wall.  666,  676,  22  L.  Ed.  227; 
Giozza  V.  Tiernan,  148  U.  S.  657,  661,  37 
L.    Ed.    599. 

43.  Same;  construing  state  constitutions. 
--Calder  v.  Bull,  3  Dall.  386,  387,  1  L-  Ed. 
648;  Fletcher  v.  Peck,  6  Cranch  87,  136, 
3  L.  Ed.  162;  Railroad  Co.  v.  County  of 
Otoe.  16  Wall.  667,  672,  21  L.  Ed.  375; 
Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  666.  676,  22  L.  Ed.  227.  See,  also, 
ante,  "The  Federal  Constitution  a  Grant 
of   Powers,"   VI,   D,   3,   a,   (3). 

44.  As  including  judicial  and  executive 
functions. — Satterlec  v.  Matthewson,  2  Pet. 
380.  7  L.  Ed.  458;  Baltimore,  etc.,  R.  Co. 
V.  Nesbit.  10  How.  395,  400.  13  L.  Ed.  469; 
Randall  v.  Kreiger,  23  Wall.  137,  147,  23 
L.    Ed.   124. 

44a,  Same. — Livingston  v.  Moore,  7  Pet. 
469,   546,  8   L.    Ed.   751. 

45.  Same. — Cooper  v.  Telfair,  4  Dall. 
14.  1  L.  Ed.  721.  See,  also,  ante,  "Power 
of  Body  Politic  with  Respect  to  Distri- 
bution   of   Powers,"  VI,   D,   3,   d,    (1). 

4G.  Powers  expressly  granted  deemed  to 
have  been  derived  from  constitution.— 
Tampa  Waterworks  Co.  v.  Tampa,  199 
U.    S.    241,   244,    251,    50    L.    Ed.    172. 

Thus  it  is  held  that  notwithstanding 
the  legislature  would  have  power  to  reg- 
ulate rates  or  bind  itself  not  to  regulate 
rates,  even  though  the  constitution  con- 
tains no  provision  on  the  subject,  yet 
where     that     instrument     does     contain     a 
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(bb)  Pazvers  Not  Lost  by  Nonuser. — A  power  of  government  which  actually 
exists  is  not  lost  by  nonuser.^''  As  said  by  Mr.  Justice  Cooley,  in  his  Consti- 
tutional Limitations  (6th  Ed.),  page  85:  "'A  power  is  frequently  yielded  to 
merely  because  it  is  claimed,  and  it  may  be  exercised  for  a  long  period  in  vio- 
lation of  the  constitutional  prohibition,  without  the  mischief  which  the  consti- 
tution was  designed  to  guard  against  appearing,  or  without  any  one  being  suf- 
ficiently interested  in  the  subject  to  raise  the  question  ;  but  these  circumstances 
cannot  be  allowed  to  sanction  a  clear  infraction  of  the  constitution. "*s 

(b)  Constitutional  Limitations  upon  Legislative  Pozuers — (aa)  Generally. 
— A  state  legislature  can  exercise  no  powers  inconsistent  with  the  instrument 
which  created  it.  The  interest  of  the  individual  cannot  be  affected  by  the  ex- 
ercise of  powers  which  the  people  have  forbidden  their  legislature  to  ejlercise.'*® 
But  irrespective  of  the  operation  of  the  federal  constitution  and  restrictions 
asserted  to  be  inherent  in  the  nature  of  American  institutions,  the 
general  rule  is  that  there  are  no  limitations  upon  the  legislative  power  of  the 
legislature  of  a  state,  except  those  imposed  by  its  written  constitution.^o  See, 
also,  ante,  "State  Constitutions  as  the  Supreme  Law,"  IV,  B,  3;  "Power  of 
Judiciary  to  Declare  Statutes  Unconstitutional,"  VL  D.  3,  d,  (4),  (b),  (aa), 
et  seq. 

(bb)  C(r}istittitional  Requirements  unth  Respect  to  Method  of  Enacting  Stat- 
utes.— See  the  title   Statutes. 

(cc)  Con.'ititutional  Proz-isioius  -with  Respect  to  Titles  and  Subject  Matter 
of  Statutes. — See  the  title  Statutes. 

(dd)  Special,  Local  and  Pnz'afe  Acts. — See  the  title  Statutes.  See,  also, 
post,  "Special,  Private  and  Local  Acts:  Class  Legislation,"  VIL  G. 

(ee)  Implted  Limitations  upon  State  Legislative  Potvers. — Leaving  aside 
the  que.stion  of  the  distribution  of  the  powers  of  government  and  the  implied 
prohibition  against  one  department  assuming  to  encroach  upon  or  exercise  the 
functions  of  another,  all  of  which  has  been  fully  treated  elsewhere, ^^  it  has 
been  held  that  there  is  no  such  thing  in  the  theory  of  our  governments,  either 
state  or  national,  as  unlimited  power  in  any  of  their  branches:  that  the  legisla- 
tive, executive  and  judicial  departments  are  all  subject  to  implied  limitations 
arising  out  of  the  essential  nature  of  free  governments ;  implied  reservations 
of  individual  rights  w^hich  are  respected  by  all  governments  entitled  to  the 
name. ^2 

What  Constitutes  Exercise  of  Legislative  Power. — As  to  what  con- 
stitutes a  legitiiTiate  exercise  of  legislative  power,  authority  given  to  a  municipal 
corporation  to  aid  in  the  construction  of  a  turnpike,  canal,  or  railroad  is  within 
the  constitutional  powers  of  the  legislature,  unless  expressly  forbidden.^-"^  Like- 
provision  vesting:  the  legislature  with  full  is  unimportant.  Chicago,  etc..  R.  Co.  v. 
power  to  prevent  unjust  discrimination  and  Towa.  94  U.  S.  15.5,  24  L.  Ed.  94. 
excessive     charges     by     common     carriers  49.   ConsMtutional  limitations. — Green   v. 

and    public   service    companies,   the    power       Biddle.  8  Wheat,  l.  98.  5  L.  Ed.  547  (opin- 
is   to   be    considered   as   derived   from   the       ion  of  Johnson,  J.);  Stearns  v.  Minnesota, 
constitution,    since    the    legislature,    as    it       179    U.    S.    223,    241.   45    L.    Ed.    162. 
actually  exists,  derives  its  being  and  pow-  50.  Same. — Giozza  v.  Tiernan.  148  U.  S. 

ers  from  the  constitution.     Tampa  Water-       657.   601,  37  L.   Ed.   599. 

works   Co.   f.   Tampa,   199   U.    S.    241.   244,  51.     See    ante,    "Separation     of      Depart- 

50  L.  Ed.  172.  ments    and    Distribution    of    Powers,"    VI, 

47.   Powers  not  lost  by  nonuser.— Chi-       ^-  3-  f'-  •'t.^^l   .     . 
cago,   etc.,   R.    Co.   v.   Iowa.   94  U.   S.   155,       .    52.  Imphed   limitations   upon    state    leg- 
24  L.  Ed.  94.  .  islative  powers. — See  ante,  "Implied  Limi- 

".o'er       -Ml  i         r.      /-  tations    upon    Legislative     Powers;     Stat- 

48     Same -Louisville     etc      R^    Co.    r.       ^^^8    Opposed    to    Natural    Justice     etc.." 
Kentucky.    161    U.    S.    677.    690.    40    L.    Ed.        yj     p     3     ^     ^4^)_    ^^-,     CddV 

^^^-  53.     Exercise   of  legislative   power;   mu- 

Thus  the  fact  that  the  power  of  the  leg-  nicipal  and  state  aid.— Rogers  v.   Burling- 

islature    to    regulate    the    maximum    rates  ton.   3  Wall.   654.   663.   18   L.   Ed.   79;    Rail- 

of   fares    and    freight   rates   was   not    exer-  road  Co.  v.  Countv  of  Otoe.  16  Wall.  667, 

cised    for    more    than    twenty    years    after  673.   21    L.   Ed.   375:   St.  Joseph   Town'^h'o 

the    incorporation    of   a   railroad    company  7,-.    Rogers,    16    Wall.    644.    663,    21    L.    Ed. 
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wise  the  propriety  or  necessity  of  terminating  the  marriage  relations  between 
particular  individuals  has  been  held  to  be  a  rightful  subject  of  legislation,  and 
the  granting  of  a  legislative  divorce  within  the  competency  of  a  state  or  terri- 
torial legislature.^^  On  the  other  hand,  it  has  been  held  that  for  the  legislature,' 
through  its  power  of  taxation,  to  lay  its  hands  upon  the  property  of  one  citizen 
and  bestow  it  upon  another,  to  aid  him  in  the  establishing  of  a  private  manufac- 
turing enterprise,  is  not  an  exercise  of  legislative  power,  but  nothing  less  than 
a   robbery   under  the    forms   of  law."^^ 

( f  f )  Pozvcrs  Restricted  to  State  Limits. — See  post,  "No  State  to  Exercise 
Its   Legislative   or   Judicial    Powers  within  the  Limits   of   Another,"   \^L   D,  9, 

a,  (2). 

(gg)  Power  to  Barter  Soi'creign  Rights  or  Bind  Succeeding  Legislatures. —  It 
is  a  general  principle  that,  as  to  questions  of  general  policy,  one  legislature  can- 
not abridge  the  powers  of  those  which  shall  come  after  it,  and  that  unless  for- 
bidden by  some  exceptional  constitutional  provision,  the  same  power  which 
makes  the  law   can   repeal    it."'*"' 

Limitations  of  Rule — Contracts  and  Vested  Rights. — The  limitation  of 
this  rule  is,  that  when  a  law  is  in  its  nature  a  contract,  or  when  individuals  have 
acquired  absolute  or  vested  rights  under  a  statute,  a  subsequent  repeal  cannot 
impair  the  obligation  of  the  contract  or  divest  the  rights  which  have  become 
vested   under   the   statute.-^' 


328;  Olcott  V.  Supervisors,  16  Wall.  678. 
21  L.  Ed.  382.  See,  also,  the  title  MU- 
NICIPAL, COUNTY.  STATE  AND 
FEDERAL  AID. 

54.  Same;  legislative  divorces. — May- 
rard  v.  Hill,  125  U.  S.  190,  209,  31  L.  Ed. 
654. 

55.  Same;  taxation  for  other  than  pub- 
lic purpose. — Loan  Ass'n  v.  Topeka,  20 
Wall.   665,   23    L   Ed.   455. 

See  further,  upon  this  subject,  ante, 
"Powers  of  Territorial  Governments,"  VI, 
D,2,  c,  (3),  (c).(cc),  (bbb),  (dddd);  -'Im- 
plied Limitations  upon  Legislative  Pow- 
ers; Statutes  Opposed  to  Natural  Justice, 
etc.,"  VI,  D,  3,  d,  (4).  (b),  (dd).  See.  also, 
the  titles  EMINENT  DOMAIN;  MU- 
NICIPAL. COUNTY,  STATE  AND 
FEDERAL  AID;  TAXATION. 

56.  Power  to  barter  sovereign  rights  or 
bind  succeeding  legislatures. — Fletcher  v. 
Peck,  6  Cranch  87.  135,  3  L.  Ed.  162; 
Woodrufif  V.  Trapnall.  10  How.  190,  207, 
13  L.  Ed.  383;  New  Jersey  v.  Yard,  95  U. 
S.  104,  113,  24  L.  Ed.  352;  Manigault  v. 
Springs.  199  U.  S.  473.  487,  50  L  Ed.  274. 
See,  also,  the  title  IMPAIRMENT  OF 
OBLIGATION   OF   CONTRACTS. 

A  general  law  enacted  by  the  legisla- 
ture may  be  repealed,  amended,  or  dis- 
regarded by  the  legislature  which  enacted 
it,  whether  at  the  same  or  at  a  subse- 
quent session.  Manigault  v.  Springs,  199 
U.    S.    473,    487,    50    L.    Ed.    274. 

So  held  with  reference  to  the  Revised 
Statutes  of  South  Carolina  of  1893,  which 
declared  that  no  bill  for  the  granting  of 
any  privilege  or  immunity,  or  for  any 
other  private  purpose,  should  be  intro- 
duced or  entertained  in  either  house  of 
the  general  assembly  except  by  petition, 
etc.  Manigault  v.  Springs,  199  U.  S.  473, 
487,    50   L.    Ed.    274, 

A    mere    statutory    reservation     of      the 


right  to  alter,  amend  or  repeal  corporate 
charters,  unlike  a  constitutional  reserva- 
tion of  such  right  to  the  legislature,  is 
not  binding  upon  succeeding  legislatures, 
and  dees  not  prevent  a  subsequent  legis- 
lature from  entering  into  an  irrepealable 
contract  with  a  corporation  to  tax  it  in 
an  agreed  manner  in  lieu  of  all  other  taxa- 
tion. New  Jersey  v.  Yard,  95  U.  S.  104, 
111.   24   L.   Ed.   352. 

A  legislative  act  prescribing  the  mode 
in  which  counties  shall  issue  their  bonds 
is  but  the  act  of  one  legislature;  and,  ac- 
cordingly, a  special  act,  giving  to  a  county 
a  right  to  issue  its  bonds  in  disregard  of 
the  ordinary  legislative  provisions,  au- 
thorizes an  issue  in  accordance  with  the 
later  act.  Railroad  Co.  v.  County  of  Otoe, 
16  Wall.  667,  21  L.   Ed.  375. 

A  limitation  contained  in  the  charter  of 
a  municipal  corporation  as  to  the  amount 
of  indebtedness  it  may  incur  is  not  bind- 
ing upon  subsequent  legislatures.  A  sub- 
sequent act,  authorizing  a  subscription  and 
bond  issue  in  aid  of  a  railroad  company, 
in  an  amount  which,  with  existing  in- 
debtedness, will  exceed  the  charter  limi- 
tation upon  the  amount  of  the  city's  in- 
debtedness, is  an  authority  to  the  city  to 
exceed  the  original  charter  limitation. 
Amey  v.  Allegheny  City,  34  How.  364.  16 
L   Ed.   614. 

Repeal  of  act  creating  public  office. — 
See  the  title  IMPAIRMENT  OF  OBLI- 
GATION  OF   CONTRACTS. 

57.  Same;  limitations;  vested  and  con- 
tract rights. — Fletcher  v.  Peck,  6  Cranch 
87,  135.  3  L  Ed.  162;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518.  4  L  Ed. 
629:  Green  v.  Riddle,  8  Wheat.  1,  92,  5  L. 
Ed.  547;  Providence  Bank  v.  Billings,  4 
Pet.  514,  7  L.  Ed.  939;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420.  9 
L  Ed.  773;  Woodruff  v.  Trapnall.  10  How. 
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Same — Contract  Divesting  State  of  Sovereign  Powers. — There  are 
cases  in  which  a  state  may,  by  contract,  lay  aside  its  sovereignty  and  restrict 
the  exercise  of  some  of  its  most  important  powers.^s  Especially  is  this  true 
with  regard  to  the  power  of  taxation,  the  rule  with  respect  thereto  being  that, 
for  a  valuable  consideration,  the  legislature,  in  the  absence  of  constitutional  pro- 
hibition, may  enter  into  binding  contracts  with  corporations  or  individuals,  re- 
stricting either  wholly  or  partially,  its  power  to  tax  the  property  of  such  cor- 
porations or  persons.^^  But  no  government  dependent  on  taxation  for  support 
can  bargain  away  its  whole  power  of  taxation,  for  that  would  be  substantially, 
abdication.  All  that  has  been  determined  thus  far  is.  that  for  a  consideration 
it  may,  in  the  exercise  of  a  reasonable  discretion,  and  for  the  public  good,  sur- 
render a  part  of  its  powers  in  this  particular.'*" 

Same — Same — Limitation  upon  Power  of  State. — On  the  other  hand, 
the  sovereign  power  to  govern,  to  preserve  the  public  health  and  the  public 
morals,  to  protect  public  and  private  rights,  to  legislate  upon  those  subjects 
within  the  domain  of  the  general  legislative  power  of  the  state  and  involving 
the  public  welfare  of  the  entire  community,  or  body  politic  is  a  trust  committed 
by  the  people  to  the  state  legislative  body,  no  part  of  which  can  be  bargained 
away  or  abridged.'''^ 


190,  '>07,  13  L.  Ed.  383;  Curran  v.  Arkan- 
sas. 15  How.  304,  14  L.  Ed.  705;  State 
Bank  v.  Knoop,  16  How  369.  389,  14  L. 
Ed.  977;  Davis  v.  Gray,  16  Wall.  203,  21 
L.  Ed.  447;  Newton  v.  Commissioners, 
100  U.  S  548,  556,  25  L.  Ed.  710.  See,  also, 
the  title  IMP.ATRMENT  OF  OBLIG.V- 
TIOX    OF    CONTRACTS. 

58-  Contract  divesting  state  of  sover- 
eign powers. — New  Jersey  v.  Wilson.  7 
Cranch  164.  3  L.  Ed.  303;  Gordon  v.  .Ap- 
oeal  Tax  Court.  3  How.  133,  145,  11  L.  Ed. 
.529;  Curran  v.  Arkansas,  15  How.  304,  14 
L.  Ed.  705;  State  Bank  v.  Knoop,  16  How. 
369,  14  L.  Ed.  977;  Jefferson  Branch  Bank 
V.  Skelly,  1  Black  436.  17  L.  Ed.  173; 
Home  of  the  Friendless  v.  Rouse.  8  Wall. 
430.  10  L.  Ed.  495:  WilminRton  Railroad 
7'.  Reid,  13  Wall.  264.  20  L.  Ed.  SOS;  Tom 
linson  v.  Jessup,  15  Wall.  454,  458,  24  L- 
Ed  204:  Davis  t.'.  Gray,  16  Wall.  203.  21 
L.  Ed.  447;  Newton  v.  Commissioners. 
100  U.  S.  548,  ^5(^.  25  L.  Ed.  710.  See, 
al.=  n.  the  title  IMPAIRMENT  OF  OBLI- 
GATION OF  CONTRACTS. 

Mav  Pu^hoT'.ze  municipal  corporation  to 
bind  itself  not  to  rep;ulate  water  rates. — 
It  is  competent  for  the  legislature,  in  the 
absence  of  constitutional  restrictions  or  a 
declared  policy  of  the  state  to  the  con- 
trary, to  invest  municipal  corporations 
with  the  pnwer  to  bind  themselves  by 
irrevocable  contract  not  to  regulate  water 
rates.  Freeport  Water  Co.  7\  Freenort 
City.  180  U.  S.  587.  593.  45  L  Ed.  679; 
New  O'leans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674.  29  L.  Ed.  525;  Walla  Walla 
T.  Walla  Walla  Water  Co.,  172  U.  S.  1.  7, 

43  L.  Ed.  341:  Los  Angeles  v.  Los 
Angeles    City    Water    Co.,    177    U.    S.    558, 

44  L.  Ed.  886:  Freeport  Water  Co.  v. 
Freeport  Citv.  180  U.  S.  587..  593,  45  L- 
Ed.  679:  Dpnville  Water  Co.  v.  Danville, 
180  U:   S.  619.  624.  45  L.  Ed.  696. 

But   the   power   granted   to   a   municipal 
corp'^'-ation   to  bind   itself  not  to   exercise 
4  U  S  Enc— 21 


its  governmental  powers  and  functions 
must  be  e.xprcssed  in  clear  and  unam- 
biguous language;  any  doubt  or  ambiguity 
will  be  resolved  agamst  the  existence  of 
the  power.  Freeport  Water  Co.  v  Free- 
port  City,  180  U.  S.  587,  593.  45  L.  Ed. 
679;  Danville  Water  Co.  v.  Danville,  180 
U.  S.  619,  45  L.  Ed.  696;  Rogers  Park 
Water  Co.  v.  Fergus,  ISO  U.  S.  624,  45  L. 
Ed.    702. 

59.  Same;  contract  restricting  power  of 
taxation. — New  Jersey  v.  Wilson.  7 
Cranch  164,  166.  3  L.  Ed.  303;  Gordon  v. 
.Appeal  Tax  Court,  3  How.  133,  11  L.  Ed. 
529;  State  Bank  v.  Knoop,  16  How.  369, 
376,  14  L.  Ed.  977;  Ohio  Life  Ins.,  etc.,  Co. 
V.  Debolt,  16  How.  416,  428.  14  L.  Ed.  997; 
Jefferson  Branch  Bank  v.  Skellv,  1  Black 
436.  17  L  Ed.  173;  Home  of  the  Friend- 
less 7.  Rouse,  8  Wall.  430,  19  L.  Ed.  495; 
Wilmington  Railroad  v.  Reid,  13  Wall. 
264,  206,  20  L.  Ed.  568;  Tomlinson  v.  Jes- 
sup, 15  Wall.  454.  458,  24  L.  Ed.  204; 
Humphrey  v.  Pegues..  16  Wall.  244,  248, 
21  L.  Ed.  326;  Farrington  v.  Tennessee, 
95  U.  S.  679,  689,  24  L.  Ed.  558;  Railroad 
Companies  v.  Gaines,  97  U.  S.  697,  24  L. 
Ed.  1091;  Asylum  v.  New  Orleans,  105  U. 
S  362,  368,  26  L.  Ed.  1128:  New  Orleans 
Gas  Co.  7'.  Louisiana  Licrht  Co..  115  U. 
S.  650,  665.  29  L.  Ed.  516"^  See.  also,  the 
titles  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS;  POLICE 
POWER:   TAXATION. 

60.  Same. — Stone  z\  Mississippi,  101 
U.   S.   814,   820,  25   L.   Ed.    1079. 

61.  Limitations  upon  power  to  barter 
sovereign  powers. — Young  v.  Bank.  4 
Cranch  384.  2  L.  Fd.  655;  Bank  of  Co- 
lumbia 7'.  Okely.  4  Wheat.  235,  245.  4  L. 
Ed.  559;  Dartmouth  Colle.e-e  v.  Wood- 
ward. 4  Wheat.  51 S,  4  L.  Ed.  629; 
Goszler  7-.  Georgetown.  6  Wheat.  593,  596. 
508.  5  L.  Ed.  339:  Clark  v.  Washington.  12 
Wheat.  40.  54,  6  .L.  Ed.  544;  Charles 
River    Bridge   v.   Warren    Bridge,    11   Pet. 
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Same — Property  Held  as  a  Public  Trust. — So  it  is  with  regard  to  trusts 
connected  with  public  property  or  property  of  a  special  character.  "There  can  be 
no  irrepealable  contract  in  a  conveyance  of  property  by  a  grantor  in  disregard  of  a 
public  trust,  under  which  he  is  bound  to  hold  and  manage  it. "^2 


420,  9  L.  Ed.  773;  Maryland  v.  Baltimore, 
etc.',  R.  Co..  3  How.  534,  552,  11  L.  Ed. 
714;  Butler  v.  Pennsylvania,  10  How.  402, 
416,  13  L.  Ed.  472;  Ohio  Life  Ins.,  etc., 
Co.  V.  Debolt.  16  How.  416.  431,  14  L.  Ed. 
997;  Newton  v.  Commissioner,  100  U.  S. 
548,  25  E.  Ed.  710;  Stone  v.  Mississippi, 
101  U.  S.  814,  820,  25  L.  Ed.  1079;  Illinois 
Central  R.  Co.  v.  Illinois,  146  U.  S.  387, 
460.  36  L.  Ed.  1018;  Illinois  Cent.  R.  Co. 
V.  Chicago,  176  U.  S.  646.  659,  44  L.  Ed. 
622. 

There  can  be  no  contract  and  no  irre- 
pealable law  upon  governmental  sub- 
jects. Legislative  acts  concerning  public 
interests  are  necessarily  public  laws. 
Ever}'^  succeeding  legislature  possesses  the 
same  jurisdiction  and  power  as  its  pred- 
ecessor. Tlie  latter  have  the  same 
power  of  repeal  and  modification  which 
the  former  had  of  enactment,  neither  more 
nor  less.  All  occupy  in  this  respect  a 
footing  of  perfect  equality.  This  is  neces- 
sarily so  in  the  nature  of  things;  and  it  is 
vital  to  the  public  welfare  that  each  one 
should  be  able,  at  all  times,  to  do  what- 
ever the  varying  circumstances  and  pres- 
ent exigencies  attending  the  subject  may 
require.  Illinois  Cent.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  459,  36  L.  Ed.  1018; 
Newton  v.  Commissioners,  100  U.  S.  548, 
25   L.    Ed.   710. 

"The  people,  in  their  sovereign  capacity, 
have  established  their  agencies  for  the 
preservation  of  the  public  health  and  the 
public  morals  and  the  protection  of  pub- 
lic and  private  rights.  These  several 
agencies  can  govern  according  to  their 
discretion,  if  within  the  scope  of  their 
general  authority,  while  in  power;  but 
they  cannot  give  away  nor  sell  the  dis- 
cretion of  those  that  are  to  come  after 
them  in  respect  to  matters  the  govern- 
ment of  which,  from  the  very  nature  of 
things,  must  'vary  with  varying  circum- 
stances.'" Stone  V.  Mississippi,  101  U.  S. 
814,  820,  25  L.  Ed.  1079.  Accord:  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387.  460, 
36    L.    Ed.    1018. 

The  forms  of  administering  justice  and 
the  duties  and  powers  of  courts  as  inci- 
dent to  the  exercise  of  a  branch  of 
sovereign  power  must  always  be  subject 
to  the  legislative  will,  and  the  power  over 
them  is  unalienable,  so  as  to  bind  subse- 
quent legislatures.  Young  ?■.  Bank.  4 
Cranch  384,  2  L.  Ed.  655;  Bank  v.  Okely, 
4   Wheat.    235,   245,    4   L.    Ed.    559. 

While  by  the  constitution  of  a  state,  a 
legislature  may  be  restricted  as  to  the 
amount  of  indebtedness  it  may  contract 
upon  behalf  of  the  state,  in  the  absence 
of  such  restriction  it  is  doubtful  whether 
a  state  legislature  can  bind  itself  or  suc- 
ceeding legislatures  not  to  create  any  fur- 


ther debt  or  not  to  issue  any  more  bonds, 
since  such  an  agreement,  if  binding,  in- 
volves the  surrender  of  a  prerogative 
which  might  seriously  affect  the  public 
safety.  Board  of  Liquidation  v.  McComb, 
92  U.  S.  531,  535,  23  L.  Ed.  623.  See,  also, 
the  titles  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS;  POLICE 
POWER. 

62.  Property  held  as  a  public  trust. — 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,   454.  460.  36  L.   Ed.   1018. 

Applicability  of  doctrine  to  navigable 
waters,  beds  of  harbors,  etc. — This  doc- 
trine applies  with  full  force  to  navigable 
waters  and  the  lands  under  them.  The 
ownership  of  the  navigable  waters  of  har- 
bors and  of  the  lands  under  them  is  a 
subject  of  public  concern  to  the  whole 
people  of  the  state.  The  trust  with  which 
they  are  held,  therefore,  is  governmental 
and  cannot  be  alienated,  except  in  in- 
stances of  parcels  used  in  the  improve- 
ment of  the  interest  thus  held,  or  when 
parcels  can  be  disposed  of  without  detri- 
ment to  the  public  interest  in  the  lands 
and  waters  remaining.  Illinois  Cent.  R. 
Co.  V.  Illinois,  146  U.  S.  387,  455.  36  L- 
Ed.  1018;  Illinois  Cent.  R.  Co.  v.  Chicago, 
176  U    S.  64€,  659,  44  L.   Ed.  Q2S,. 

"The  interest  of  the  people  in  the  navi- 
gation of  the  w^aters  and  in  commerce 
over  them  may  be  improved  in  many  in- 
stances by  the  erection  of  wharves,  docks 
and  piers  therein,  for  which  purpose  the 
state  mav  grant  parcels  of  the  sub- 
merged lands;  and,  so  long  as  their  dis- 
position is  made  for  such  purpose,  no 
valid  objections  can  be  made  to  the 
grants.  It  is  grants  of  parcels  of  lands 
under  navigable  waters,  that  may  afford 
foundation  for  wharves,  piers,  docks  and 
other  structures  in  aid  of  commerce,  and 
grants  of  parcels  which,  being  occupied, 
do  not  substantially  impair  the  public  in- 
terest in  the  lands  and  w-r"  ■^rr  remaining, 
that  are  chieflj'  consfdered  and  sustained 
in  the  adjudged  cases  as  a  valid  exercise 
of  legislative  power  consistently  with  the 
trust  to  the  public  upon  which  such  lamls 
are  held  by  the  state."  Illinois  Cent.  R. 
Co.  V.  Illinois,  146  U.  S.  387,  452,  36  L. 
Ed.   1018. 

"But  that  is  a  very  different  doctrine 
from  the  one  which  would  sanction  the 
abdication  of  the  general  control  of  the 
state  over  lands  under  the  navigable 
waters  of  an  entire  harbor  or  bay,  or  of 
a  sea  or  lake.  Such  abdication  is  not  con- 
sistent with  the  exercise  of  that  trust 
which  requires  the  government  of  the 
state  to  preserve  such  waters  for  the  use 
of  the  public.  The  trust  devolving  upon 
the  state  for  the  public,  and  which  can 
only    be    discharged    by    the    management 
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Powers  of  This  Nature  Not  Exhausted  by  Exercise.— As  to  powers  of 
this  nature,  the  state  can  and  should  exercise  them  again  and  again  as  often  as 
the   pubhc    interest    may    require.^^ 

(hh)  Enforcement  of  Constitutional  Limitations. — There  are  many  constitu- 
tional provisions  mandatory  upon  the  legislature  which  cannot  be  directly  en- 
forced— the  duty,  for  example,  when  creating  a  debt,  to  provide  adequate  ways 
and  means  for  its  payment.  It  affects  the  public  generally,  but  no  individual  in 
particular^,  in  such  manner  as  to  give  him  a  Ipgal  remedy.  So  the  state  debt 
may  be  increased  beyond  the  prescribed  limit,  without  admitting  of  judicial 
redress.^^ 


and  control  of  property  in  which  the  pub- 
lic has  an  interest,  cannot  be  relinquished 
by  a  transfer  of  the  property.  The  con- 
trol of  the  state  for  the  purposes  of  the 
trust  can  never  be  lost,  except  as  to  such 
parcels  as  are  used  in  promoting  the  in- 
terests of  the  public  therein,  or  can  be 
disposed  of  without  any  substantial  im- 
pairment of  the  public  interest  in  the 
lands  and  waters  remaining."  Illinois 
Cent.  R.  Co.  v.  Illinois,  14G  U.  S.  387, 
452,   36    L.    Ed.    1018. 

"It  is  only  by  observing  the  distinction 
between  a  grant  of  such  parcels  for  the 
improvement  of  the  public  interest,  or 
which  when  occupied  do  not  substantially 
impair  the  public  interest  in  the  lands  and 
waters  remaining,  and  a  grant  of  the 
whole  property  in  which  the  public  is  in- 
terested that  the  language  of  the  adjudged 
cases  can  be  reconciled."  Illinois  Cent. 
R.  Co.  V.  Ilbnois,  146  U.  S.  387,  4.53.  36 
L.    Ed.    1018. 

"A  grant  of  all  the  lands  under  the 
navigable  waters  of  a  state  has  never  been 
adjudged  to  be  within  the  legislative 
power;  and  any  attempted  grant  of  the 
kind  would  be  held,  if  not  absolutely  void 
on  its  face,  as  subject  to  revocation.  The 
state  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are 
interested,  like  navigable  waters  and  soils 
under  them,  so  as  to  leave  them  entirely 
under  the  use  and  control  of  private  par- 
ties, except  in  the  instance  of  parcels  men- 
tioned for  the  improvement  of  the  navi- 
gation and  use  of  the  waters,  or 
when  parcels  can  be  disposed  of 
without  impairment  of  the  public  in- 
terest in  what  remains,  than  it  can  abdi- 
cate its  police  powers  in  the  administration 
of  government  and  the  preservation  of  the 
peace."  Illinois  Cent.  R.  Co.  v.  Illinois. 
146   U.   S.   3S7,    453,   36   L.    Ed.    lOlS. 

Same — Statute  alienating  rights  of  state 
in  Lake  Michigan  and  in  Chicago  harbor. 
— The  state  of  Illinois  holds  the  title  to 
the  lands  under  the  navigable  waters  of 
Lake  Michigan,  within  its  limits,  in  the 
same  manner  that  the  state  holds  title  to 
soils  under  the  tide  water  by  the  common 
law,  and  that  title  necessarily  carries  with 
it  control  over  the  waters  above  them 
whenever  the  lands  are  subiected  to  use. 
But  it  is  a  title  different  in  character  from 
that  which  the  state  holds  in  lands  in- 
tended  for   sale.     It  is   different  from   the 


title  which  the  United  States  hold  in  the 
public  lands  which  are  open  to  pre-emp- 
tion and  sale.  It  is  a  title  held  in  trust 
for  the  people  of  the  state  that  they  may 
enjoy  the  navigation  of  the  waters,  carry 
on  commerce  over  them,  and  have  lib- 
erty of  fishing  therein  freed  from  the  ob- 
struction or  interference  of  private  par- 
ties. Illinois  Cent.  R,  Co.  v.  Illinois,  14S 
U.  S.  387,  452,  36  L.  Ed.  1018;  Illinois  Cent. 
R.  Co.  V.  Chicago,  176  U.  S.  646,  659,  44 
L.    Ed.    622. 

The  harbor  of  Chicago  is  of  immense 
value  to  the  people  of  the  state  of  Illinois 
in  the  facilities  it  affords  to  its  vast  and 
constantly  increasing  commerce;  and  the 
idea  that  its  legislature  can  deprive  the 
state  of  control  over  its  bed  and  waters 
and  place  the  same  in  the  hands  of  a 
private  corporation  created  for  a  different 
purpose,  one  limited  to  transportation  of 
passengers  and  freight  between  distant 
points  and  the  city,  is  a  proposition  that 
cannot  be  defended.  "The  legislation 
which  may  be  needed  one  day  for  the  har- 
bor may  be  different  from  the  legislation 
that  may  be  required  at  another  day. 
Every  legislature  must,  at  the  time  of  its 
existence,  exercise  the  power  of  the  state 
in  the  execution  of  the  trust  devolved 
upon  it."  Illinois  Cent.  R.  Co.  v.  Illinois 
146   U.    S.    387,    460,   36   L.    Ed.    1018. 

Any  attempted  cession  of  the  owner- 
ship and  control  of  the  state  in  and  over 
the  submerged  lands  in  Lake  Michigan  to 
the  Illinois  Central  Railroad,  by  the  act 
of  April  16,  1869,  was  inoperative  to  af- 
fect, modify  or  in  any  respect  to  control 
the  sovereignty  and  dominion  of  the  state 
over  the  lands,  or  its  ownership  thereof, 
and  any  such  attempted  operation  of  the 
act  was  annulled  by  the  repealing  act  of 
April  15,  1873,  which  to  that  extent  was 
valid  and  effective.  Illinois  Cent  R.  Co. 
V.  Illinois,  146  U.  S.  387.  460,  36  L  Ed. 
1018. 

63.  Powers  not  exhausted  by  exercise. 
^East  Hartford  t'.  Hartford  Bridge  Co , 
10  How.  511,  535,  13  L.  Ed.  518. 

64.  Enforcement  of  constitutional  limi- 
tations.— Board  of  Liquidation  v.  M'^- 
Comb,  92  U.  S.  531,  536.  23  L.  Ed.  fi'^l. 
See,  also,  ante,  "Who  May  Raise  Con- 
stitutional Questions,"  IV,  G;  "Power 
of  Judiciary  to  Declare  Statutes  Uncon- 
stitutional," VI,  D,  3,  d,  (4),  Cb),  faa), 
et    seq.      See,    also,   the    title    STATES. 


324  CONSTITUTIOXAL  LAW. 

(ii)  Presumption  and  Construction  in  Case  of  Doubt. — See  ante,  "Power  of 
Judiciary  to  Declare   Statutes  Unconstitutional,"  VI,  D,  3,  d,    (4)     (b),    (aa). 

(c)  Specific  Poivers  and  Their  Limitations. —Stt  the  specific  titles  Civii. 
Rights,  vol.  3,  p.  814;  Corporations;  Due  Process  of  Law;  Eminent  Do- 
main; Impairment  of  Obligation  of  Contracts;  Municipal  Corporations; 
Taxation;  etc.  See,  also,  post,  "Equal  Protection  of  the  Laws;  Class  Legis- 
lation," VII,  et  seq.;  "Vested  Rights  and  Retrospective  Legislation,"  VIII,  et 
seq. ;  and  other  subheads  in  this  article. 

g.  The  Executive  Department— {\)  The  Executire  Department  of  the  United 
Stotes.—See  ante,  "Independence  of  the  Executive,"  VI,  D,  3,  d.  (4),  (c),  et 
seq. ;  "Limitation  of  Rules  with  Respect  to  Separation  and  Independence  of 
Departments,"  VI,  D,  3,  d,  (5)  ;  "Delegation  of  Executive  Powers,"  VI,  D, 
3,  e,  (3).     See,  also,  the  titles  Pardon;  President  of  United  States;  United 

^T AT^S 

(2)  State  E.vecutive  Departments. — See  the  titles  Governor;  States. 
h.  The  Judicial  Department— (1)  Of  the  Federal  Government— (s.)  The  Ju- 
dicial Potver  of  the  United  States — (aa)  Whence  Derived. — The  judicial 
power  of  the  United  States  is  derived  from  the  federal  constitution.  The  third 
article  of  that  instrument  commences  with  organizing  the  judicial  department: 
the  first  clause  of  the  second  section  enumerates  the  cases  to  which  it  shall 
extend;  and  the  second  clause  of  the  same  section  distributes  the  powers  pre- 
viously described.^^  The  whole  judicial  authority  of  the  federal  courts  is  de- 
rived from  the 'constitution  of  the  United  States  and  the  laws  enacted  by  con- 
gress in  pursuance  thereof ;  nothing  contamed  in  the  laws  of  any  state,  or  in 
the  ordinance  of  1787.  or  any  other  law  or  ordinance  promulgated  under  the 
authority  of  the  old  articles'  of  confederation  can  add  or  detract  anything 
therefrom. *^^ 

(bb)  Nature  and  Extent. — Generally. — The  judicial  power  of  the  United 
States  rests  upon  the  same  basis  as  the  other  departments  of  the  government, 
and  is  exercised  upon  the  people  of  the  Union  just  as  the  judicial  power  of  a 
state  is  exercised  upon  the  people  of  the  state.^'^  One  of  the  declared_  objects 
of  the  constitution,  as  enumerated  in  its  preamble,  was  "to  establish  justice." 
The  precise  latitude  to  be  accorded  these  words  is  shown  in  the  provisions  made 
in  the  constitution  upon  this  head.^^  These  provisions  are  found  in  the  first 
and  second  sections  of  the  third  article  of  the  constitution  and  in  the  eleventh 
amendment  thereof.  From  these  sections  we  learn  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  supreme  court  and  in  such  inferior 
courts  as  congress  may  from  time  to  time  ordain  and  establish,  and  that  it  shall 
extend  "to  all  cases,  in  law  and  equity,  arising  under  the  constitutions,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
sul'; ;  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to  controversies  between  two  or  more 

65    Judicial  power  of  the  United  States;  170,    15    L-    Ed.    874;    Cowler     v.     Mercer 

whence    derived.— Const.     U.     S..     Art.    3;  County,    7   Wall.    118.    19    L.    Ed.    86;    The 

Durousseau    f.    United    States.    6    Cranch  Belfast.    7   Wall.    624,    19    L.    Ed.    266;    Ex 

307    313.  3  L.  Ed.  232;  Worcester  v.  Geor-  parte   Schollenberger,   96   U.   S.   369.  24   L. 

gia'  6  Pet    515,  571.  8  L.   Ed.  483.  Ed.   853;   Smith   v.   Railroad   Co.,  99  U.   S. 

66.     Same.— United    States    v.    Peters,    5  398.    25    L.    Ed.    437;    Lincoln    County    r. 

Cranch    115.    3    L.    Ed.    53;     Wayman      v.  Luning,  133  U.  S.  529,  33  L.  Ed.  766.    See, 

Southard.  10  Wheat.  1,  6  L.  Ed.  253;  Bank  also,  ante,  "Jurisdiction   and  Procedure  of 

V.  Dudley.  2  Pet.  492,  7  L.  Ed.  496;  Beers  Federal    Courts,"   VI.   D,   3,   c,    (3),    (d). 

7'.    Haughton.    9    Pet.    329,    9    L.    Ed.    145;  g^    judicial  power  of  the  United  States; 

Steamboat       Orleans       v.       Phcfibus,       11  nature    and    extent.— Worcester    r.    Geor- 

Pet.  175.  9  L.  Ed.  677:  Suydam  v.  Broad-  ■      g  p^^    ^^.^  .„j_  g  j^   g^   ^gg     (Opinion 

:nax.  14  Pet.  67,  10  L.   Ed.   357;   Strader  v.  ^r  McLean    T^ 

Graham.   10   How.    82.   96,   13    L.   Ed.    337;  °*   Mcl^ean.  JO 

Union  Bank  v.  Vaiden.  18  How.  503.  517,  68.     Same.— Chisholm     v.      Georgia,      2 

15   L.    Ed.   472;    Hyde   v.    Stone,   20   How.  Dall.   419,  475,   1   L.   Ed.   440. 
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states,  between  a  state  and  citizens  of  another  state,  between  citizens  of  different 
states,  between  citizens  of  the  same  state  claiming  lands  under  grants  of  dif- 
ferent states,  and  between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects  •,'"^^  said  enumeration  not  to  be  construed,  however,  as  ex- 
tending the  jucHcial  power  "to  any  suit  in  law  or  equity  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens 
or    subjects    of    any    foreign    state.""*' 

Distinction  between  Legislative  and  Judicial  Powers  as  to  Their  Na- 
ture and  Extent. — With  respect  to  the  nature  and  scope  of  these  provisions, 
it  is  held  that  there  is  this  significant  difference  between  them  and  those  sections 
of  article  one  which  relate  to  the  legislative  power ;  that  is  to  say :  The  first 
article,  treating  of  legislative  powers,  does  not  make  a  general  grant  of  legis- 
lative power.  It  reads:  "Article  1,  §  1.  All  legislative  powers  herein  granted 
shall  be  vested  in  a  congress,"  etc. ;  and  then  in  article  seven  mentions  and  de- 
fines the  legislative  powers  that  are  granted.  By  reason  of  the  fact  that  there 
is  no  general  grant  of  legislative  power  it  has  become  an  accepted  constitutional 
rule  that  this  is  a  government  of  enumerated  powers.'^  ^  On  the  other  hand,  in 
article  three,  which  treats  of  the  judicial  department,  §  1,  reads  that  "the  ju- 
dicial power  of  the  United  States  shall  be  vested  in  one  supreme  court  and  in 
such  inferior  courts  as  the  congress  may  from  time  to  time  ordain  and  establish. 
It  is  held  that  this  section  grants  the  entire  judicial  power  of  the  nation,  and 
that  §  2  of  the  same  article,  which  provides  that  "the  judicial  power  shall  ex- 
tend to  all  cases,  in  law  and  equity,  arising  under  this  constitution,  the  laws 
of  the  United  States,"  etc.,  is  not  a  limitation  nor  an  enumeration,  but  a  definite 
declaration,  a  provision  that  the  judicial  power  shall  extend  to — that  is,  shall 
include — the  several  matters  particularly  mentioned,  leaving  unrestricted  the 
general  grant  of  the  entire  judicial  power .'^2  jt  jg  farther  held  that  if  there  are 
any  limitations  upon  this  power,  they  must  be  expressed,  for  otherwise  the 
general  grant  would  vest  in  the  courts  all  the  judicial  power  which  the  nation 
is  capable  of  exercising.'^^ 

Judicial  Power  Extends  to  All  Controversies  of  a  Justiciable  Nature. 

— As  it  is,  it  is  held  that  the  judicial  power  of  the  nation  extends  to  all  con- 
troversies of  a  justiciable  nature,'^'*  and  that  the  judicial  department  is  capable 
of  receivinc^  jurisdiction  to  the  full  extent  of  the  constitution,  laws  and  treaties 
of  the  United  States  when  any  question  respecting  them  shall  assume  such  a 
form  that  the  judicial  power  is  capable  of  acting  on  it.'^'^ 

Cases  Arising  under  the  Constitution  and  Laws,  Cases  Affecting  Am- 
bassadors, and  Admiralty  and  Maritime  Cases,  Are  Distinct  Classes. 
• — The  constitution  declares  that  "the  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  it,  the  laws  of  the  United  States,  and  treaties 
made,  or  wbich  shall  be  made,  under  their  authority ;  to  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls ;  to  all  cases  of  admiralty  and 
maritime  jurisdiction."  The  constitution  certainly  contemplates  these  as  three 
distinct  classes  of  cases,  and  if  they  are  distinct,  the  grant  of  jurisdiction  over 

69.  Same. — Const.   U.    S.,   Art.   3,   §   2.  for  the  national  government   the  question 
This   section  constitutionally  defines  the       is    whether   that    power    is    one     of     those 

judicial    power.     Chi'^holm   v.     Georgia,      2  granted    by    the     constitution,      either      in 

Dall.  419,  475,  1   L.   Ed.  440;   Robertson  v.  terms       or      by      necessary       implication. 

Baldwin,  165  U.  S.  275.  279,  41  L.   Ed.  715.  whereas    in    respect    to    judicial    functions 

70.  Same. — Const.   U.   S.,  Amend.  XL  fhe  question  is  whether  there  be  any  limi- 

71.  Nature  and  extent;  distinction  be-  tations  expressed  in  the  constitution  on 
tween  legislative  and  judicial  powers. —  ths  general  grant  of  national  power." 
Kansas  v.  Colorado.  20G  U.  S.  46,  81,  51  Kansas  v.  Colorado,  206  U.  S.  46,  83,  51 
L.    Ed.   956.  L.    Ed.    956. 

72.  Same. — Kansas  v.  Colorado,  206  U.  74.  Judicial  power  extends  to  all  con- 
S.    46,   S3,   51   L.   Ed.   956.  troversies    of    a    justiciable    nature. — Kaw- 

73.  Same. — Kawananakoa  v.  Polyblank,  ananakoa  v.  Polyblank,  205  U.  S.  349.  .51 
205  U.  S.  349,  51  L.  Ed.  834;  Kansas  v.  L.  Ed.  834;  Kansas  v.  Colorado,  206  U.  S. 
Colorado,  206   U.  S.   46,  82,   51   L.   Ed.   956.  46,    82,    51    L.    Ed.    956. 

"When    a    legislative    power    is    claimed  75.    Same. — Osborn    v.     United     States 
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oo«  of  them  does  not  confer  jurisdiction  over  either  of  the  other  two ;  the  dis- 
crimination  made   between   them   is  conckisive  against   their   identityJ^ 

Arising  under  the  Constitution,  Laws,  etc.,  Extends  Only  to  "Cases 
in  Law  and  Equity." — The  constitution  does  not  extend  the  judicial  power  to 
every  violation  of  the  constitution  which  may  possibly  take  place,  but  to  "a 
case  in  law  or  equity,"  in  which  a  right  under  such  law  is  asserted  in  a  court 
of  justice.  If  the  question  cannot  be  brought  into  a  court,  tlien  there  is  no 
case  in  law  or  equity,  and  no  jurisdiction  is  given  by  the  words  of  the  article^''' 

What  Is  a  Case  in  Law  and  Equity  Arising  under  the  Constitution 
and  Laws  of  the  United  States. — The  judicial  power  is  capable  of  acting 
only  when  the  subject  is  submitted  to  it  by  a  party  who  asserts  his  rights  in 
the  form  prescribed  by  law.  It  then  becomes  a  case,  and  the  constitution  declares 
that  the  judicial  power  shall  extend  to  all  cases  arising  under  the  constitution, 
laws  and  treaties  of  the  United  States.'^^  a  case  in  law  or  equity  consists  of 
the  right  of  the  one  party  as  well  as  the  other,  and  may  be  truly  said  to  arise 
tmder  the  constitution  or  a  law  of  the  United  States  whenever  its  correct  deci- 
sion depends  upon  the  right  construction  of  either."*^  If,  in  any  controversy  de- 
pending in  a  court,  the  cause  should  depend  on  the  validity  of  such  a  law,  that 
wouW  be  a  case  arising  under  the  constitution  to  which  the  judicial  power  of 
the  United  States  would  extend. ^^  Such  a  case  arises  not  merely  where  a  party 
comes  into  court  to  demand  something  conferred  upon  him  by  the  constitution, 
a  law  of  the  United  States,  or  a  treaty,  but  wherever  its  correct  decision  as  to 
the  right,  privilege,  claim,  protection,  or  defense  of  a  party,  in  whole  or  in  part 
depends  upon  the  construction  of  either.  It  is  in  the  power  of  congress  to  give 
the  circuit  courts  of  the  United  States  jurisdiction  of  such  a  case,  although  it 
may   involve  other  questions  of   fact   or   of   law.'^^ 


Bank,  9  Wheat.  738,  819,  6  L.  Ed.  204;  In- 
terstate Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  475,  38  L.  Ed.  1047; 
Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  246,  49  L.  Ed. 
462. 

76.  Enumerated  cases  are  distinct 
classes. — American  Ins.  Co.  v.  Canter,  1 
Pet.   511,   7   L.   Ed.  243. 

77.  Cases  arising  under  constitution  and 
laws,  etc.;  includes  only  cases  in  law  and 
equity. — Cohens  v.  Virginia,  6  Wheat. 
264,  405,  5  L.  Ed.  257;  La  Abra  Silver 
Min.  Co.  V.  United  States,  175  U.  S.  423, 
455,  44  L.  Ed.  223.  See,  also,  the  title 
COURTS. 

78.  What  constitutes  a  case  in  law  on 
equity. — Osborn  v.  United  States  Bank, 
9  Wheat.  738.  819,  6  L.  Ed.  204;  Smith  V. 
Adams,  130  U.  S.  167,  173.  32  L.  Ed.  895; 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  475,  38  L.  Ed. 
1047;  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  239,  246,  49  L. 
Ed    462.      See.  also,  the  title   COURTS. 

In  Smith  v.  Adams,  130  U.  S.  167,  173, 
32  L.  Ed.  895,  Mr.  Justice  Field,  speaking 
for  the  court,  said  that  the  terms  "cases" 
and  "controversies"  in  the  constitution 
embraced  "the  claims  or  contentions^  of 
litigants  brought  before  the  courts  *for 
adjudication  by  regular  proceedings  es- 
tablished for  the  protection  or  enforce- 
ment of  right-.,  or  the  prevention,  re- 
dress, or  punishment  of  wrongs."  _  See, 
also  Interstate  Commerce  Commission  z/. 
Brimson,  154  U.  S.  447,  475,  38  L.  Ed. 
1047. 


79.  Same. — Marbury  v.  Madison,  1 
Cranch  137.  173,  2  L.  Ed.  60;  Mayor  v. 
Cooper,  6  Wall.  247.  253,  18  L.  Ed.  851; 
Boyd  V.  Nebraska,  143  U.  S.  135,  36  L. 
Ed.  103;  McPherson  v.  Blacker,  146  U. 
S.    1,  23,  24,  36  L.   Ed.   869. 

80.  Same. — Cohens  v.  Virginia,  6  Wheat. 
264,  405.  5  L.  Ed.  257;  La  Abra  Silver 
Min.  Co.  V.  United  States,  175  U.  S.  423, 
455,    44    L.    Ed.    223. 

81.  Same. — Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  '"48.  See,  generally,  the 
title  COURTS.  .And  see  ante,  "Exercise 
of  Legislative  or  Political  Functions  by 
the  Judiciary."  VI,  D,  3,  d,  (3),  (c),  et 
seq. 

Federal  appointee  seeking  to  enforce 
right  tc  commission  of  office. — A  case  in 
law  or  equity  arising  under  the  consti- 
tution and  laws  of  the  United  States 
includes  the  case  of  an  appointee  to  a  fed- 
eral office  (justice  of  the  peace  in  the  Dis- 
trict of  Columbia)  seeking  to  enforce  his 
right  to  his  commission  of  office,  or  a 
copy  thereof,  because  the  right  claimed 
is  given  by  a  law  of  the  United  States. 
Marburv  v.  Madison,  1  Cranch  137,  173, 
2  L.   Ed.  60. 

Controversy  between  states  over  di- 
version of  waters  of  interstate  stream. — - 
A  controversy  between  two  of  the  states 
of  the  Union,  wherein  one  seeks  to  re- 
strain the  other  from  diverting  to  its  in- 
jury the  waters  of  a  river  which  traverses 
both  states,  is  one  of  a  justiciable  nature 
to  which  the  judicial  power  of  the  United 
States  extends.  Kansas  v.  Colorado,  206 
U.   S.   46,   51   L.   Ed.   956.      See,  also,   ante, 
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Embraces  All  Cases  So  Arising.— Under  this  language,  "all  cases"  so  arising 
are  embraced.  None  are  excluded  ;  it  is  declared  to  extend  "to  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States"  without  discrimination 
as  to  the  latter ;  nor  is  there  any  restriction  as  to  the  tribunal — state  or  federal — 
in  which  they  may  arise.  Wherever  found,  they  are  within  the  reach  of  this 
authority,  and  subject,  for  its  exercise,  to  the  lawmaking  power  of  the  nation.^ 

No  Matter  Who  the  Parties  May  Be.— "Speaking  generally,  it  may  be  ob- 
served that  the  judicial  power  of  a  nation  extends  to  all  controversies  justici- 
able in  their  nature,  the  parties  to  which  or  the  property  involved  in  which  may 
be  reached  by  judicial  process,  and  when  the  judicial  power  of  the  United  States 
was  vested  in  the  supreme  and  other  courts,  all  the  judicial  power  which  the 
nation  was  capable  of  exercising  was  vested  in  those  tribunals,  and  unless  there 
be  some  limitations  expressed  in  the  constitution  it  must  be  held  to  embrace  all 
controversies  of  a  justiciable  nature  arising  within  the  territorial  limits  of 
the  nation,  no  matter  who  may  be  the  parties  thereto.  This  general  truth 
is  not  inconsistent  with  the  decisions  that  no  suit  or  action  can  be  maintained 
against  the  nation  in  any  of  its  courts  without  its  consent,  for  they  only 
recognize  the  obvious  truth  that  a  nation  is  not,  without  its  consent,  subject  to 
the  controlling  action  of  any  of  its  instrumentalities  or  agencies.  The  creature 
cannot  rule  the  creator."^^  j^  this  general  grant  of  power,  no  exception  is 
made  to  those  cases  in  which  a  state  may  be  a  party,  and  there  is  nothing  in 
the  spirit  of  the  constitution  to  control  its  words  and  justify  an  exception  to 
this  grant  of  power  in  those  cases  in  which  a  state  may  be  a  party.  Therefore, 
a  case  arising  under  the  constitution  or  laws  of  the  United  States  is  cognizable 
in  the  courts  of  the  Union,  wdioever  may  be  the  parties  to  that  case.^-* 


"Generally  as  to  Political  Questions,"  VI, 
D,  3,  d,   (3),   (c),   (bb). 

Proceeding  to  annul  fraudulent  award 
against  Mexican  Republic. — A  proceed- 
ing based  on  the  act  of  congress  of  De- 
cember 28,  1892,  authorizing  the  attorney 
general  to  bring  suit  in  the  name  of  the 
United  States  in  the  court  of  claims  against 
the  La  Abra  Silver  Mining  Company,  to 
determine  whether  the  award  in  favor  of 
that  company  against  the  Republic  of 
Mexico  was  obtained  by  fraud  effectuated 
by  false  swearing,  or  other  fraudulent 
practices  on  the  part  of  said  company, 
etc.,  was  a  "case"  within  the  meaning  of 
art.  3.  §  2,  of  the  constitution  declaring 
that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  law  and 
equity  arising  under  that  instrument,  the 
laws  of  the  United  States,  or  treaties 
made  under  their  authority,  since  the 
rights  involved  were  of  such  a  nature  as 
to  be  susceptible  of  judicial  determina- 
tion, and  since,  by  the  terms  of  the  act, 
the  decree  rendered  by  the  court  of 
claims  therein  was,  unless  reversed,  to 
be,  not  merely  advisory,  but  binding  upon 
the  United  States,  and  the  defendants. 
La  Abra  Silver  Min.  Co.  v.  United  States, 
17.T  U.   S.  423.   44  L.   Ed.  223. 

Validity  of  state  law  relating  to  appoint- 
ment of  presidential  electors. — See  ante, 
"Validity  of  State  Law  Providing  for  Ap- 
pointment of  Presidential  Electors,"  VL 
D.  3.  d,   (3),   fc),   (nn). 

State  gubernatorial  contest. — The  ju- 
dicial power  of  the  United  States  extends 
also  to  a  state  gubernatorial  contest  where 
the  same  is  justiciable  in  the  state  courts 


and  the  defence  relied  upon  by  the  con- 
testee  is  based  upon  rights  conferred  by 
act  of  congress.  Boyd  v.  \ebraska,  143 
U.  S.  134,  36  L.  Ed.  103. 

But  it  is  otherwise  where  the  determi- 
nation of  the  entire  matter  is  committed 
to  the  state  legislature  and  it  is  held  by 
the  state  court  of  last  resort  that  it  has 
no  jurisdiction  to  review  or  go  behind  the 
decision  of  the  legislative  body.  Taylor 
37.  Beckham,  178  U.  S.  548.  44  L.  Ed.  1187, 

And  this  is  true  even  though  the  com- 
plainants set  up  that  they  are  deprived  of 
vested  or  property  rights  without  due 
process  of  law.  Taylor  v.  Beckham,  178 
U.  S.  548,  44  L.  Ed.  1187.  See.  generally, 
as  to  the  judicial  determination  of  right- 
ful state  government,  ante,  "Generally  as 
to  International  Relations;  Determination 
of  Rightful  Sovereign  or  Government," 
VI.   D,  3,  d,   (3),    (c).   (cc). 

82.  Embraces  all  cases  so  arising.— 
Marbury  v.  Madison,  1  Cranch  137,  173,  2 
L.  Ed.  60;  Cohens  v.  Virginia,  6  Wheat. 
264.  382,  5  L.  Ed.  257;  Fitch  v.  Creighton, 
24  How.  159,  162.  16  L.'  Ed.  596;  Mayor 
V.  Cooper,  6  Wall.  247,  253,  18  L.  Ed. 
851. 

83.  No  matter  who  the  parties  may  be. 
— Kansas  v.  Colorado,  206  U.  S.  46.  83, 
51  L.  Ed.  956;  Kawananakoa  v.  Polyblank, 
205   U.    S.   349.   51   L.   Ed.   834. 

84.  Same. — Cohens  v.  Virginia,  6  Wheat. 
264.  382,  383,  5  L.  Ed.  257.  See  ante.  "Gen- 
erally as  to  Political  Questions,"  VT,  D, 
3.  d.  (3).  (c),  (bb);  "Constitutional  Status 
of  Seceding  States."  VT.  D.  3,  d.  (3),  (c), 
fdd);  "Boundary  Questions,"  VI,  D,  3  d, 
(3),    (c),     (ff).        See,      also,      the      titles 
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Embraces  Criminal  as  Well  as  Civil  Cases. — The  provision  of  the  con- 
stitution declaring  that  the  judicial  power  of  the  United  States  extends  "to  all 
cases  in  law  and  equity  arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made  under  their  authority,"  em- 
braces  alike    civil   and    criminal   cases.      Both    are   equally   within    that   power.^^ 

Review  of  State  Decisions. — See  the  title  Appeal  and  Error,  vol.  1, 
p.  546,  et  seq. 

Power  to  Declare  Statutes  Unconstitutional. — See  ante,  "Power  of  Ju- 
diciary to  Declare  Statutes  Unconstitutional,"  VI,  D,  3,  d,  (4),  (b),  (aa), 
et  seq.     See,  also,  the  title  Stati'TKs. 

No  Common-Law  Jurisdiction. — See  ante,  "No  Common  Law  of  the 
United  States,"  VI,  D,  3,  a,  (4).  See,  also,  the  titles  Common  Law,  vol.  3,  p. 
970;  Courts. 

(cc)  Where  Vested. — The  constitution  expressly  declares  that  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court  and  in  such 
inferior  courts  as  the  congress  may  from  time  to  time  ordain  and  establish.^*' 
This  same  section  further  provides  that  the  judges,  both  of  the  supreme  and  in- 
ferior courts,  shall  hold  their  offices  during  good  behavior,  and  shall  at  stated 
times  receive  for  their  services  a  compensation  which  shall  not  be  diminished 
during  their  continuance  in  office.  It  is  settled  that  these  courts,  as  here  de- 
scribed and  constituted,  are  the  constitutional  courts  in  which  the  judicial  power 
of  the  United  States  must  be  vested,  and  that  congress  cannot  confer  any  part 
of  it  upon  any  other  court  or  tribunal  the  judge  of  which  does  not  possess  the 
constitutional  tenure  of  office ;  as,  for  example,  territorial  courts  in  which  the 
judges  hold  only   for  a   term  of   years. ^^      Neither  can   any  part  of  the  judicial 


COURTS;  JURISDICTION;  STATES; 
UNITED  STATES. 

The  doctrine  of  Chisholm  v.  Georgia, 
2  Dall.  419,  1  L.  Ed.  4^10,  however,  hold- 
ing that  the  judicial  power  of  the  United 
States  extended  to  suits  against  a  state 
by  citizens  of  another  state,  was  abol- 
ished  by   the   eleventh   amendment. 

Suits  by  and  against  the  United  States. 
— Under  this  same  general  grant  of  ju- 
dicial power  jurisdiction  over  suits  brought 
by  the  United  States  has  been  sustained. 
United  States  v.  Texas.  143  U.  S.  621,  36 
L.  Ed.  285;  United  States  v.  Texas,  162 
U.  S.  1,  40  L.  Ed.  867;  United  States  v. 
Michigan,  190  U.  S.  379,  47  L.  Ed.  1103; 
Kansas  v.  Colorado,  206  U.  S.  46,  84,  51 
L.    Ed.   956. 

Under  this  section  of  the  constitution 
a  dispute  as  to  the  title  to  real  estate  in 
which  the  real  parties  in  interest  are  a 
state  and  the  United  States,  is  a  ques- 
tion of  a  justiciable  nature  and  can  prop- 
erly be  determined  in  a  judicial  proceed- 
ing. Minnesota. 7'.  Hitchcock,  185  U.  S. 
373.  46  L.  Ed.  954.  See,  also,  ante,  "Title 
or  Possession  of  Property,"  VI,  D,  3,  d, 
(3).   fc),   (oo). 

"The  exemption  of  the  United  States 
to  suit  in  one  of  its  own  courts  without 
its  consent  has  been  repeatedly  recog- 
nized." Kansas  v.  TTnited  States,  204  U. 
S.  331,  341.  51  L.  Ed.  510;  Kansas  7'.  Col- 
orado. 206  U.  S.  46.  85,  51  L.  Ed.  956. 
See.   ?1so.   the   title   TTNITED    STATES. 

Controversies  between  states. — By  the 
express  words  of  the  constitution  the  ju- 
dicial nower  of  the  Un'ted  States  is  made 
to   embrace   controversies   between   states. 


Kansas  v.  Colorado,  206  U.  S.  46,  51  L.  Ed. 
956.  See,  also,  ante,  "Generally  as 
to  Political  Questions,"  VI,  D,  3,  d,  (3), 
(c),  (bb);  "Boundary  Questions,"  VI.  D, 
3,  d,  (c),  (ff).  See  the  titles  COURTS; 
JURISDICTION;    STATES. 

85.  Embraces  both  civil  and  criminal 
cases. — Cohens  v.  Virginia,  6  Wheat.  264, 
5  L.  Ed.  257;  Tennessee  v.  Davis,  100  U. 
S.    257,    25    L.    Ed.    648. 

86.  Judicial  power  of  the  United  States; 
wh€re  vested. — Const.  U.  S..  Art.  3,  §  1. 
See,  also.  Ex  parte  Wisner,  203  U.  S.  449, 
455,  51  L.  Ed.  264.  And  see  the  title 
COURTS. 

87.  Same. — Martin  v.  Hunter,  1  Wheat. 
304,  330,  4  E.  Ed.  97;  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  546,  7  L.  Ed.  243; 
Benner  v.  Porter,  9  How.  235,-  244,  13  L. 
Ed.  119;  United  States  v.  Ferreira,  13 
How.  40,  14  L.  Ed.  42;  United  States  v. 
Ritchie,  17  How.  525,  533,  15  L.  Ed.  236; 
Clinton  V.  Englebrecht.  13  Wall.  434,  20 
L.  Ed.  659;  Good  v.  Martin,  95  U.  S.  90, 
98,  24  L.  Ed.  341;  Reynolds  v.  United 
States,  98  U.  S.  145,  154,  25  L.  Ed.  244; 
The  City  of  Panama,  101  U.  S.  453,  460, 
25  L.  Ed.  1061;  Clough  v.  Curtis.  134  U. 
S.  361,  33  L.  Ed.  945;  McAllister  v. 
United  States,  141  U.  S.  174,  35  L.  Ed. 
693:  Wingard  v.  United  States,  141  U. 
S.  201,  35  L.  Ed.  719:  In  re  Cooper.  143 
U.  S.  472.  36  L.  Ed.  232;  United  States  v. 
Coe,  155  U.  S.  76,  85,  39  L.  Ed.  76;  Rob- 
ertson V.  Baldwin,  165  U.  S.  275.  279.  41 
L.  Ed.  715;  United  States  v.  McMillan, 
165  U.  S.  504,  510,  41  L.  Ed.  805.  See, 
also,  ante,  "Power  of  Congress  to  Im- 
pose Legislative  or  Executive  Duties  upcn 
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power  of  the  United  States,  strictly  speaking,  be  vested  in  state  officers  or  tri- 
bimals  a?  stich.^^  But  this  does  not  forbid  the  vesting  in  state  officers  by  con- 
gress of  powers  which  are  incidental  tc  the  judicial  power,  but  not  properly  a 
part   of   it.s" 

Duty  of  Congress  to  Establish  Courts  of  the  United  States. — Section 
one  of  article  three  of  tJie  constitution  is  mandatory,  and  congress  cannot  con- 
stitutionally refuse  to  establish  either  die  supreme  or  inferior  courts  therein 
provided   for.^^ 

(dd)    Distribution  of  the  Judicial  Po^i'cr. — See  the  title  Courts. 

(b)  Organization,  Jurisdiction  and  Po7t'ers  of  the  Federal  Courts. — See  the 
title  Courts.  See,  also.  ante;.  "Jurisdiction  and  Procedure  of  Federal  Courts," 
VI,  D,  3,  c.   (3),  (d). 

(2)  State  Judicial  Departments. — See  the  titles  Courts;  States  See  also, 
ante,  "State  Courts;  Their  Constitution,  Jurisdiction  and  Procedure,"  VI,  D, 
3,  c.  (4),  (e). 

4.  Equauty  of  the  States. — See  post.  "New  States  and  Admission  into  the 
Union,"   VI.   D,   6. 

5.  The  Federal  Guaranty  of  Republican   Government  to  the   States 
\ND    Protection    against    Domestic    Vfolence — a.     Sense    in    Which    Term 

"State"  Used  in  This  Connection. — In  the  constitution  the  term  state  most  fre- 
quently expresses  the  combined  idea  of  people,  territory  and  government,  a  polit- 
ical community  of  free  -ntizens  occupying  a  territory  of  defined  boundaries, 
and  organized  under  a  government  sanctioned  and  limited  by  a  written  consti- 
tution, and  established  by  the  consent  of  the  governed.'-^'  But  the  term  state 
is  also  used  to  e.xpres'^  the  idea  of  a  people  or  political  community,  as  distin- 
guished from  the  government;  and  it  is  in  this  sense  that  it  is  used  in  the  clause 
which  provides  that  the  United  States  shall  guarantee  to  every  state  in  the 
Union  a  republican  form  of  government,  and  shall  protect  each  of  them  against 


the  Judiciary,"  VI,  D.  3,  d,  (3),  (d).  et 
seq.;  "Power  to  Impose  Judicial  Func- 
tions upon  Nonjudicial  Tribunals,"  VI  D, 
3.  d,  (3).  (e).  See,  also.  the  title 
COURTS. 

"The  judges  of  the  superior  courts  of 
Florida  hold  their  offices  for  four  years; 
these  courts,  then,  are  not  constitutional 
courts,  in  which  the  judicial  powers  con- 
ferred by  the  constitution  on  the  gen- 
eral government  can  be  deposited;  they 
are  incapable  of  receiving  it.  They  are 
legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  which  exists 
in  the  government;  or  in  virtue  of  that 
clause  which  enables  congress  to  make 
laws  regulating  the  territories  belonging 
to  the  United  States;  the  jurisdiction  with 
which  they  are  invested  is  not  a  part  of 
that  judicial  power  which  is  defined  in 
the  third  article  of  the  constitution,  but  is 
conferred  by  congress  in  the  exercise  of 
its  powers  over  the  territories  of  the 
United  States."  American  Ins.  Co.  v. 
Canter,   t   Pet.   .511,   7  L.    Ed.   243. 

88.  Judicial  power  of  United  States 
cannot  be  vested  in  state  tribunals. — Mar- 
tin V.  Hunter.  1  Wheat.  304,  330.  4  L.  Ed. 
97,  per  Story,  J.;  Robertson  v.  Baldwin, 
165  'U.  S.  275.  278,  41  L.  Ed.  715;  Hous- 
ton V.  Moore.  5  Wheat.  1,  27,  5  L.  Ed.  19. 

89.  Same. — Dallemagne  v.  Moisan.  197 
U.  S.  169,  174.  49  L.  Ed.  709;  Robertson 
T.   Baldwin,   165   U.   S.  275,  279,   41    L.   Ed. 


715;  Prigg  v.  Pennsylvania.  16  Pet.  539, 
10  L.  Ed.  1060;  Moore  7J.  Illinois,  14  How. 
13,  14  L.  Ed.  306;  In  re  Kaine,  14  How. 
103,    14    L.    Ed.    345. 

Thus  congress  has  power  to  authorize 
judicial  officers  of  the  several  states  to 
exercise  such  powers  as  are  ordinarily 
given  to  officers  of  courts  not  of  record. 
Robertson  v.  Baldwin,  165  U.  S.  21.'),  41 
L.    Ed.    715. 

Congress  may  constitutionally  confer 
upon  justices  of  the  peace  power  to  ar- 
rest deserting  seamen  and  deliver  them 
on  board  of  their  vessel.  Such  power  is 
not  within  the  definition  of  the  "judicial 
power"  as  defined  by  the  constitution,  and 
may  be  lawfully  conferred  upon  state  of- 
ficers. Robertson  v.  Baldwin,  165  U.  S. 
275,   280.  41   L.   Ed.   715. 

Section  4598  of  the  Revised  Statutes  au- 
thorizing justices  of  the  peace  to  issue 
warrants  for  the  apprehension  and  de- 
livery of  deserting  seamen  held  not 
to  be  unconstitutional  as  vesting  any  part 
of  the  judicial  power  of  the  United  States 
m  state  officers.  Robertson  v.  Baldwin, 
165    U.    S.   275,   278.   41    L.    Ed.   715. 

90.  Duty  of  congress  to  establish  in- 
ferior federal  courts — Martin  v.  Hunter, 
1  Wheat.  304,  330,  4  L  Ed.  97.  See,  also, 
the    title    COURTS. 

91.  "State"  as  u<red  in  the  guaranty  of 
a  republican  form  of  government. — Texas 
r.    White.   7  Wall.   700,   19    L.    Ed.   227. 
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invasion   and   domestic   violence. ^^ 

Includes  Freedmen  Emancipated  by  War. — When  slavery  was  abolished 
the  new  freemen  necessarily  became  part  of  the  people ;  and  the  people  still 
constituted  the  state :  for  states,  like  individuals,  retain  their  identity,  though 
changed,  to  some  extent  in  their  constituent  elements.  And  it  was  the  state, 
thus  constituted,  which  was  now  entitled  to  the  benefit  of  the  constitutional  guar- 
anty.93 

b.  Republican  Form  of  Government  Defined. — The  United  States  guarantees 
to  every  state  a  republican  form  of  government.  No  particular  government  is 
designated  as  republican,  neither  is  the  exact  form  to  be  guaranteed,  in  any 
marmer  especially  designated.  Here,  as  in  other  parts  of  the  instrument,  we  are 
compelled  to  resort  elsewhere  to  ascertain  what  was  intended.®^  The  provision 
must  be  construed  in  connection  with  the  other  parts  of  the  instrument,  and  in 
the  light  of  surrounding  circumstances.^  In  the  case  of  Chisholm  v.  Georgia, 
2  Dall.  419,  457.  1  L.  Ed.  440,  Mr.  Justice  Wilson  defines  a  republican  govern- 
ment to  be  one  constructed  upon  such  principles  that  the  supreme  power  re- 
sides in  the  body  of  the  people. 

Disting-uishing  Features. — The  distinguishing  feature  of  a  republican  form 
of  government  is  the  right  of  the  people  to  choose  their  own  ofi&cers  for  gov- 
ernmental a<Jministration.  and  pass  their  own  laws  in  virtue  of  the  legislative 
power  reposed  in  representative  bodies,  whose  legitimate  acts  may  be  said  to 
be  those  of  the  people  themselves ;  but,  while*  the  people  are  thus  the  source 
of  political  power,  their  governments,  nationa)  and  state,  have  been  limited  by 
written  constitutions,  and  they  have  themselves  thereby  set  bounds  to  their  own 
power,  as  against  the  sudden  impulses  of  mere  majorities. ^^ 

Does  Not  Require  Election  Contests  to  Be  Determined  by  Judicial 
Department. — The  constitutional  guaranty  of  a  republican  form  of  government 
does  not  require  that  a  contest  arising  out  of  an  election  for  governor  and  other 
state  officers  shall  be  determined  by  the  judicial  department  of  the  state  govern- 
ment. That  the  state  constitution  provides  that  contested  elections  for  gov- 
ernor and  lieutenant  governor  shall  be  determined  by  the  general  assembly  of  the 
state,  does  not  render  tlie   state  government  unrepublican  in  form.^''' 

The  Right  of  Universal  Suffrage  Not  an  Essential. — The  right  of  uni- 
versal sufifrage  is  not,  and  has  never  been,  deemed  essential  to  a  republican 
form  of  government  in  the  states.  Therefore  a  constitutional  provision  which 
restricts  the  right  of  suffrage  to  the  male  citizen?^  of  the  state,  tliereby  exclud- 
ing women  from  the  right  to  vote,  is  not  invalid  as  establishing  a  government 
for  the  state  which  is  not  republican  in  form,  in  contravention  of  this  provision 
of  the  federal  constitution.^^ 

Does  Not  Restrain  State  Control  of  Its  Subordinate  Municipalities. — 
This  provision  of  the  constitution  is  not  violated  by  a  state  legislature  asserting 
its  powers  to  create  and  alter  school  districts  and  divide  and  apportion  the 
property  of  such  districts,  even  if  it  be  admitted  that  said  section  applies  to  the 
creation,  or  to  the  powers,  or  to  the  property  rights  of  the  subordinate  munici- 
palities of  a  state.^9 

A  Military  Government  Not  Republican. — A  military  government  estab- 
lished as  a  permanent  government  of  a  state,  could  not  be  a  republican  govern- 

92.  Same.— Texas  v.  White,  7  Wall.  700,  re  Duncan,  139  U.  S.  449,  461,  35  L.  Ed. 
19  L.  Ed.  227.  219. 

93.  Includes  freedom. — Texas  v.  White.  97.  Does  not  require  election  contests 
7  Wall.  700,  19  L.  Ed.  227.  to  be  determined  by  the  judiciary.— Tay- 

94.  Republican  form  of  government  de-  lor  v.  Beckham  (No.  1),  178  U.  S.  548.  580, 
fined.— Minor  r.   Happersett,  21  Wall.  162,  44  L.   Ed.   1187. 

175,  22  L.  Ed.  627.  98.    Universal  suffrage  not  an  essential. 

95.  Same. — Minor  v.  Happersett.  21  — Minor  v.  Happersett,  21  Wall.  162,  175, 
Wall.   162,  175.  22   L.   Ed.  627.  22  L.  Ed.  627. 

96.  Same;    distinguishing    features. — In  99.  Does  not  lessen  power  of  state  over 
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ment,  and  it  would  be  the  duty  of  congress  to  overthrow  it.^  But  a  state  may 
use  its  miHtary  power  to  put  down  an  armed  insurrection,  too  strong  to  be  con- 
trolled by  the  civil  authorities.  The  power  is  essential  to  the  existence  of  every 
government,  and  for  the  preservation  of  order  and  free  institutions,  and  is  as 
necessary  to  the  states  of  the  Union  as  to  any  other  government.  The  state 
itself  must  determine  what  degree  of  force  the  crisis  demands.- 

c.  Duty  of  States  to  Proznde. — This  guaranty  necessarily  implies  a  duty  on 
the   part   of  the   states  themselves   to   provide   such   a   government.^ 

d.  Right  and  Duty  of  Federal  Government  to  Intervene  for  Purpose  of  Sup- 
pressing Violence  and  Maintaining  Republican  Farm  of  Government — (1)  Gen- 
erally.— If  a  state  cannot  protect  itself  against  domestic  violence  the  United 
States  may,  upon  the  call  of  the  executive,  when  the  legislature  cannot  be  con- 
vened, lend  their  assistance  for  that  purpose.  This  is  a  guaranty  of  the  con- 
stitution   fart.  4.  §  4).* 

Does  Not  Obligate  National  Government  to  Do  Mere  Police  Duty. — 
This  provision  does  not,  however,  obligate  the  United  States  to  do  mere  police 
duty  in  the  states.  It  does  not  apply  to  a  case  where  certain  defendants  are 
charged  with  conspiring  to  put  certain  citizens  in  great  fear  of  bodily  harm,  and 
to  injure  and  oppress  them,  because,  being  duly  qualified  voters,  they  had  ex- 
ercised their  right  of  suffrage  at  an  election  lawfully  held;  there  being  no  al- 
legation that  the  conspiracy  was  formed  on  account  of  race,  color,  or  previous 
corKlition   of  the  parties   against  whom  the  conspirators  were  to  act.^ 

Nor  Authorize  Interference  Where  State  in  Full  Possession  of  Its 
Faculties  and  Exercising  Its  Powers. — So  where  a  state  is  in  ftill  posses- 
sion of  its  faculties  as  a  member  of  the  Union,  and  its  legislative,  executive, 
and  judicial  departments  are  peacefully  operating  by  the  orderly  and  settled  meth- 
ods prescribed  by  its  fundamental  law,  no  exigency  exists  requiring  the  inter- 
ference of  the  general  government  to  enforce  the  guaranties  of  the  constitution, 
or  to  repel  invasion  or  to  put  down  domestic  violence.^  And  it  is  immaterial, 
that  there  may  be  difficulties  and  disturbances  arising  from  the  pendency  and 
determination  of  a  contest  over  the  election  of  a  governor  and  other  state  of- 
ficers, when  those  who  assert  that  they  were  aggrieved  by  the  decision  of  the 
general  assembly  upon  the  contest  have  resorted  not  to  violence,  but  to  the  con- 
stitutionally designated  tribunals  for  the  redress  of  their  grievances,  and  are 
pursuing   their   remedies    therein.' 

Limited  to  Cases  Where  Rightful  Government  Is  Subverted  by  Vio- 
lence.— This  power  is  necessarily  limited  to  cases  where  the  rightful  govern- 
ment is  subverted  by  revolutionary  violence,  or  in  imminent  danger  of  being 
overthrown  by  an  opposing  government  set  up  by  force  within  the  state.^ 

(2)  Political  Department  Charged  zinth  Duty  of  Enforcing  Guaranty. — It 
was  long  ago  settled  that  the  enforcement  of  this  guaranty  belongs  to  the  polit- 
ical department  of  the  government.^ 

its  municipal  subdivisions. — Kies  v.   Low-  States  v.  Cruikshank,  92  U.  S.  542,  556,  23 

rey,  199  U.   S.  233.  239,  50  L.   Ed.   167.  L.   Ed.   588. 

1.  A  military  government  not  repub-  6.  Interference  not  authorized  where 
lican. — Luther  v.  Borden,  7  How.  1.  45,  12  state  in  full  possession  and  exercise  of  its 
L.   Ed.   581.  powers. — In  re  Duncan.  139  U.  S.  449,  461, 

2.  But   state    may   use    military   to    put       35    L.    Ed.    219;   Taylor  v.    Beckham    (No. 
down   insurrection. — Luther    v.    Borden,    7       l),   178  U.  S.  548,  579,  44  L.   Ed.  1187. 
How.  1.  45.  12  L.  Ed.  581.  7.     Same;    disturbances    attendant   upon 

3.  Duty  of  states  to  provide  a  repub-  gubernatorial  contest. — Taylor  v.  Beck- 
lican  form  of  government. — Minor  v.  Hap-  ham  (No.  1),  178  U.  S.  548,  580  44  L 
persett.  21  Wall.  162,  175.  22  L.   Ed.  627.  Ed.   1187. 

4.  Interference  by  federal  government  8.  Interference  limited  to  cases  where 
to  suppress  insurrection,  and  maintain  re-  rightful  government  subverted  by  vio- 
publican  form  of  government. — United  lence. — Texas  v.  White,  7  Wall  700  19 
States    V.    Cruikshank,    92    U.    S.    542,    556,  L.    Ed.    227. 

23    L.    Ed.    588.  9.  Enforcement   of  guaranty   rests   with 

5.  Same;  federal  government  not  re-  political  department.— Luther  v.  Borden, 
quired    to    do    mere    police    duty.— United       7  How.  1.  12  L.  Ed.  581;  Texas  v.  White, 
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Delegation    of  Power   to   Decide   upon   Necessity  for  Interference. — 

Congress  may  either  place  it  in  the  power  of  a  court  to  decide  when  the  contin- 
gency has  happened  which  requires  the  federal  government  to  interfere,  or  it 
may  delegate  such   power  to   the  president  of  the   United   States. ^'^ 

Congress  to  Decide  between  Opposing  Governments. — Under  the  4th 
section  of  the  4th  article  of  the  federal  constitution,  providing  that  the  United 
States  shall  guarantee  to  every  state  in  the  Union  a  republican  form  of  gov- 
ernment, and  upon  the  application  of  the  legislature  or  of  the  executive,  shall 
protect  such  state  against  domestic  violence,  the  question  as  to  which  of  two 
opposing  governments  in  the  state  is  the  lawful  government  is  a  political  ques- 
tion which  rests  with  the  congress  of  the  United  States,  since  congress  must 
necessarily  decide  which  government  is  the  established  one  in  a  state  before  it 
can  determine  whether  it  is  republican  or  not." 

Or  May  Delegate  Authority  to  the  President. — In  the  case  of  foreign 
nations  th€  government  acknowledged  by  the  president  is  always  recognized  in 
the  courts  of  justice ;  and  this  principle  has  been  applied  by  act  of  congress 
to  the  sovereign  states  of  the  Union. ^^  Congress  having  delegated  to  the  presi- 
dent of  the  United  States  the  duty  of  enforcing  the  guarantee  that  the  United 
States  shall  protect  each  state  against  domestic  violence,  upon  the  application  of 
the  legislature  or  the  executive  thereof,  it  rests  on  the  president  to  determine 
which  of  two  rival  governments  is  the  lawfid  government  of  the  state,  and  the 
president  having  recognized  one  of  the  governments  as  the  rightful  government 
of   the  state,   such   recognition   is  binding  upon    the   judicial  department.^" 

Admission  of  Senators  and  Representatives  as  Recognition  of  Right- 
ful Government, — And  when  the  senators  and  representatives  of  a  ^tate  are 
admitted  into  the  councils  of  the  Union,  Hie  atithority  of  the  government  under 
which  they  are  appointed,  as  well  as  its  repidilican  character,  is  recognized  by 
the  proper  constitutional  authority  ;  and  its  decision  is  binding  upon  every  other 
department  of  the  government,  and  cannot  be  questioned  in  a  judicial  tribunal. 
The  right  to  decide  i.'-  placed   there,   and   not   in   'he  courts.''* 

Congress  to  Determine  the  Means  to  Be  Employed. — Under  the  con- 
stitutional provision  that  the  United  States,  upon  the  application  of  the  legisla- 
ture or  the  executive  of  a  state,  shall  protect  each  state  against  domestic  vio- 
lence, it  rests  with  congress  to  determine  the  means  proper  to  be  adopted  to  ful- 
fill this  guarantee. 1^  In  the  exercise  of  this  pov.'er.  as  in  ^he  exercise  of  every 
other  constitutional  power,  a  discretion  in  the  choice  of  means  is  necessarily 
allowed.  The  granted  power  carries  with  it  tlie  right  fo  use  the  requisite 
means. '*^  It  is  essential  only  that  the  means  must  be  necessary  and  proper  for 
carrying  into  execution  the  power  conferred,  and  tiiat  no  acts  be  done,  and  no 
authority  exerted,  which  either  prohibited  or  unsanctioned  by  the  con- 
stitution.^" 

(3)   Constitutinnai  Guaranty  of  Kepnhlican   Govcrmncnt  as  Anthorit\  for  Rc- 

7    Wall.    700,    19    L.    Ed.    227;    Taylor    v.  7  How.  1,  4.3,  44.  12  L.  Ed.  581.     See,  also,. 

Beckham    (No.    l),    178   U.    S.    548,   578,    44  Martin  v.   Mott.   12  Wheat.   19,  29,  31,  6  L- 

L.    Ed     1187  Ed.    537. 

10.  Delegation  of  power  to  decide  upon  14.  Recognition  of  rightful  government 
necessity  for  interference. — Luther  f.  Ror-  by  admission  of  representatives  to  con- 
den.   7   How.   1,   43,    12   L.    Ed.    581.  gress. — Lnthcr   t'.    Borden,    7    How.    1,    43, 

11.  Congress  to  decide  be'^veen  oppos-  12  L.  Ed.  581.     See.  also,  Virginia  v.  West 
ing    governments.— Luther     r.    Borden.     7  Virginia,  11    Wall.   39.  20   L.   Ed.   G7. 
How.  1.  42.  12  L   Ed.  581:  Texas  v.  White.  15.    Congress  to  determine  means  to  be 
7    Wall.    700     730     19    L.    Ed.    227;    Tavlor  employed.— Luther   v.    Borden.    7    How.    1, 
V.    Beckham    (No.    l).    178    U.    S.    548,  '579  13.   12   L.   Ed.  581. 

44  L.   Ed.  1187.  16.  Same;    discretion    as    to    choice    of 

12.  Or  may  delegate  authority  to  the  means. — Texas  tv  White,  7  Wall.  700,  19 
president.— Lurher  z\  Borden,  7  How.  1.  L.  Ed.  227:  White  v.  Hart.  13  Wall.  646, 
44,    1"    L.    Ed.    581  651.    20    L.    Ed.    685. 

13.  Recognition  by  the  president  bind-  17.  Same. — Texas  z'  White,  7  Wall.  700,. 
ing  upon  the  judiciary. — Luther  v.  Borden,  19   L.  Ed.  227. 
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construction  Measures. — Congress  not  only  had  authority  to  put  down  the  re- 
belHon  under  its  .power  to  suppress  insurrection  and  carry  on  war,  but  under  the 
obHgation  imposed  upon  it  to  guarantee  a  repubhcan  form  of  government  to 
every  state,  it  had  authority  to  provide  for  the  restoration  of  the  state  govern- 
ments to  their  constitutional  relations,  undtT  a  re])ubhcan  form  of  government, 
using  such  means  as  might  be  "necessary  and  pr(;i)c'i  to  carry  into  execution  the 
power  conferred,  not  inconsistent   with   the  constitution   of   the   United   States. ^^ 

6.  New  States  and  Admission  into  the  Union — a.  Creation  of  New 
States  by  Division  of  Old — (1)  Consent  of  State  to  Division  of  Its  Territory. 
— Necessity  for  Consent  of  Old  State  to  Division.-- Section  3  of  article  4 
of  the  constitution,  relating  to  the  admission  ui  new  states  into  the  Union,  pro- 
vides, "but  no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of 
any  other  state :  nor  any  state  be  formed  by  the  junction  of  two  or  more  states, 
or  parts  of  states,  without  the  consent  of  the  legislatures  of  the  states  concerned, 
as  well  as  of  the  congress."  Under  the  terms  of  this  prohibition,  congress  has 
no  authority  after  having  defined  the  boundaries  of  a  new  state  and  admitted 
it  into  the  ITnion,  to  include  any  part  of  its  territory  within  the  limits  of  a  sub- 
sequently admitted  state  without  the  consent  of  the  state  hrst  admitted.'-'  Acts 
of  congress  admitting  states,  passed  at  diiTerent  times,  arc  not  acts  in  pari  materia 
in  any  proper  sense.  They  provide  for  the  admission  of  separate  states,  and  the 
subject  of  each  is  not  identical  with  that  of  the  others.  They  do  not  form  part 
of  a  homogenous  whole,  of  a  common  system,  so  as  to  allow  a  claimant  under 
the  later  act  to  successfully  contend  that  it  changed  the  earlier  act  by  construc- 
tion or  affected  such  change  because  declaratory  of  the  meaning  of  the  prior 
act. 2"  Although  congress  may  refuse  its  consent  to  the  proposed  separation  or 
division  of  a  state  of  the  Union,  it  has  no  power  to  declare  the  portion  desiring 
the  separation  to  be  a  separate  and  independent  state  without  the  assent  of  the 
old  state,  or  upon  terms  variant  from  those  which  the  old  state  has  prescribed. ^i 

Sufficiency  of  Consent — Virginia -West  Virginia  Case. — The  ordinance 
of  the  organic  convention  of  the  commonwealth  of  Virginia,  under  which  the 
state  of  West  Virginia  was  organized,  and  the  act  of  May  13th,  1862,  of  the 
said  commonwealth,  constituted  a  proposition  of  the  former  state  that  the  coun- 
ties of  JeiTerson  and  Berkeley  and  others  might,  on  certain  conditions,  become 
part  of  the  new  state ;  and  the  provisions  of  the  constitution  of  the  new  state 
concerning  those   counties   were   an    acceptance   of    that   proposition.-- 

Same — Conditions  of  Transfer. — The  condition  of  the  agreement  on  which 
the  transfer  of  these  two  counties  was  to  be  made  was,  that  a  majority  of  the 
votes  cast  on  that  question  in  the  counties  should  be  found  in  favor  of  the  propo- 
sition.^3 

18.  As  authority  for  reconstruction  power  of  congress  therein  conferred. 
measures. — Texas  r.  White,  7  Wall.  700,  Louisiana  t'.  Mississippi,  202  U.  S  1,  40, 
19    L.    Ed.    227;    White    v.    Hart,    13    Wall.       50   L.    Ed.   913. 

646,  6.51,  20  L.   Ed.  685.  21.    Congress  powerless   to  act  without 

19.  New  states;  consent  of  old  state  to  consent  of  old  state. — Green  ?'.  Biddle, 
division  of  territory. — Wedding  v.  Meyler,  8  Wheat.  1.  87,  5  L.  Ed.  547;  Wedding  v. 
192  U.  S.  573,  581,  48  L.  Ed.  570;  Louisiana  Meyler,  192  U.  S.  573,  581.  48  L.  Ed. 
V.    Mississippi,   202    U.    S.   1,   40,   50   L.    Ed.  570. 

913.                                                 _  Although    congress    might   have    refused 

20.  Different  acts  of  admission  not  con-  its  consent  to  the  proposed  separation  of 
strued  in  pari  materia. — Louisiana  z'.  Mis-  Kentucky  from  Virginia,  they  had  no  au- 
sissippi.  202   U.   S.   1.   41,   50  L.    Ed.   913.  thority  to  declare  Kentucky  a  separate  and 

As    the    act    admitting    Mississippi    was  independent    state    without    the    assent    of 

passed   five   years   after   the   Louisiana  act,  Virginia,    or    upon    terms     variant      from 

congress,  after  the  admission  of  Louisiana,  those    which     Virginia      had      prescribed, 

could   not   take   away   any  portion   of  that  Green  v.  Riddle,  8  Wheat.  1,  87,  5  L.   Ed. 

state   and   give    it   to   the   state    of    Missis-  547;    Wedding   v.    Meyler,    192    U.    S.    573. 

sippi.      The    rule.    Qui    prior    est    tempore,  581.   48   L.    Ed.   570. 

portior  in  jure,  applied,  and  held  that  §  3  22.  Sufficiency     of     consent;      Virginia- 

of   article   7    of   the    constitution    does    not  West  Virginia  case. — Virginia  v.  West  Vir- 

permit   the   claims   of   any  particular   state  ginia,   ]1    Wall.   39,   20  L.   Ed.  67. 

to   be   prejudiced   by   the    exercise    of   the  23.     Same;     conditions     of     transfer. — 
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Rescission  or  Setting  Aside  Consent— Virginia-West  Virginia  Case.— 

The  statutes  of  the  Virginia  legislature  having  authorized  the  governor  of  the 
state  to  certify  the  result  of  the  voting  on  that  proposition  to  the  state  of  West 
Virginia,  if,  in  his  opinion,  the  vote  was  favorable,  and  he  having  certified  the 
fact  that  it  was  so,  under  the  seal  of  the  state  to  the  governor  of  West 
Virginia,  and  the  latter  state  having  accepted  and  exercised  jurisdiction  over 
those  counties  for  several  years,  the  state  of  Virginia  is  bound  by  her 
acts  in  the  premises. ^-^  The  state  of  Virginia  cannot,  under  such  circumstances, 
be  permitted  to  set  aside  the  whole  transaction  in  a  court  of  equity,  on 
the  ground  that  no  fair  vote  was  taken,  that  her  own  governor  was  deceived  and 
misled  by  the  election  officers,  with  no  charge  of  fraud  or  improper  conduct  on 
the  part  of  West  Virginia,  nor  can  she  withdraw  her  consent  two  years  after 
the  vote   was    taken    and    the   transfer    of   the    counties   accomplished. ^^ 

(2)  Consent  of  Congress.— Ms.y  Be  Implied. — The  consent  required  by  the 
constitution  to  make  valid  agreements  between  the  states  for  division  of  terri- 
tory need  not  necessarily  be  by  an  express  assent  to  every  proposition  of  the 
agreement.  In  the  Virginia- West  Virginia  case  the  assent  was  held  to  be  an 
irresistible  inference  from  the  legislation  of  congress  admitting  the  state  of  West 
Virginia  into  the  Union  at  the  request  of  the  commonwealth  of  Virginia,  with 
the  provisions  for  the  transfer  of  those  counties  in  the  constitution  of  the  new 
state,  and  in  the  acts  of  the  Virginia  legislature ;  that  this  was  an  implied  consent 
to  the  agreement  of  those  states  on  that  subject.^^  And  where  the  consent  of 
the  old  state  is  given  upon  condition,  congress  necessarily  assents  to  and  adopts 
the  condition   when   it  assents  to  the   act  in   which   it  is   contained. ^^ 

b.  Equality  of  States  upon  Admission  into  the  Union — (1)  Generally. — All 
the  states  of  the  Union,  regardless  of  the  date  of  their  admission,  stand  upon 
an  equal  footing  under  the  constitution,  invested  with  equal  rights  and  powers 
and  subject  only  to  similar   restrictions.^^     The  constitution  was  a  compromise 


Virginia    v.    West    Virginia,    11     Wall.    39, 
40,   20   L.    Ed.   67. 

24.  Rescission  or  setting  aside  consent; 
Virginia-West  Virginia  case. — Virginia  v. 
West  Virginia.  11  Wall.  39.  40,  20  L. 
Ed.  67. 

25.  Same. — Virginia  v.  West  Virginia. 
11  Wall.  39,  40,  20   L-   Ed.   67. 

26.  Consent  of  congress  may  be  im- 
plied.— Virginia  v.  West  Virginia,  11  Wall. 
39,  20  L,  Ed.  67.  Accord:  Green  v.  Bid- 
die.  8  Wheat.  1,  86,  5  L.  Ed.  547;  Vir- 
ginia V.  Tennessee,  148  U.  S.  503,  37  L. 
Ed.  537;  Wharton  v.  Wise,  153  U.  S.  155, 
173,    3«    L.    Ed.    669. 

27.  Same;  acquiescence  in  conditions 
named  by  old  state. — Wedding  v.  Meyler, 
192  U  S.  573,  582.  48  L.  Ed.  570;  Green 
V.  Biddle,  8  Wheat.  1,  27,  5  L.  Ed.  547. 
See,  also,  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  518,  566,  14  L.  Ed. 
249. 

28.  Equality  of  states  upon  admission. 
—New  Orleans  v.  De  Armas,  9  Pet.  224, 
235,  9  L.  Ed.  109;  Groves  v.  Slaughter, 
15  Pet.  449,  10  L.  Ed.  800;  Pollard  v.  Ha- 
gan,  3  How.  212,  11  L.  Ed.  565;  PermoH 
V.  First  Municipality,  3  How.  589.  610,  11 
L.  Ed.  739;  McNulty  v.  Batty,  10  How. 
72,  78,  13  L.  Ed.  303;  Strader  v.  Graham, 
lo' How.  82,  94,  13  L.  Ed.  337;  Calkin  v. 
Cocke,  14  How.  227,  235.  14  L.  Ed.  398; 
Scott  V.  Sandford,  19  How.  393,  508,  509, 
15  L.  Ed.  691;  Withers  v.  Buckley,  20 
How.  84,  93,  15   L.  Ed.  816;   Cummings  V. 


Missouri.  4  Wall.  277,  278,  319,  18  L.  Ed. 
356;  United  States  v.  Council,  6  Wall.  514, 
516,  18  L.  Ed.  933;  Texas  V.  White,  7 
Wall.  700,  722,  19  L.  Ed.  227;  Pennoyer  v. 
Nefif,  95  U.  S.  714,  722,  24  L.  Ed.  565; 
United  States  v.  McBratney.  104  U.  S. 
621,  26  L.  Ed.  869;  Escanaba  Co.  v.  Chi- 
cago, 107  U.  S.  678,  688,_  27  L.  Ed.  443; 
Cardwell  v.  American  River  Bridge  Co., 
113  U.  S.  205,  211,  28  L.  Ed.  959;  Van 
Brocklin  v.  Tennessee,  117  U.  S.  151,  159, 
29  L.  Ed.  845;  Hamilton  v.  Vicksburg. 
etc.,  Railroad,  119  U.  S.  280,  30  L.  Ed. 
393;  Huse  v.  Glover,  119  U.  S.  543,  546,  30 
L.  Ed.  487;  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  288,  296,  31  L.  Ed.  149; 
Williamette  Iron  Bridge  Co.  v.  Hatch,  125 
U.  S.  1.  9,  31  L.  Ed.  629;  Boyd  v.  Ne- 
braska, 143  U.  S.  135,  170,  36  L-  Ed.  103; 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  434,  36  L-  Ed.  1018;  Shively  v.  Bowlby, 
152  U.  S.  1,  51.  38  L.  Ed.  331;  Ward  v. 
Race  Horse,  163  U.  S.  504.  41  L.  Ed. 
244;  Draper  v.  United  States,  164  U.  S. 
240,  244,  41  L.  Ed.  419;  Bolln  v.  Ne- 
braska, 176  U.  S.  83,  87,  44  L.  Ed.  382; 
Overby  v.  Gordon,  177  U.  S.  214,  222,  44 
L.  Ed.  741;  Stearns  v.  Minnesota.  179  U. 
S.  223,  245,  45  L.  Ed.  162;  Mobile  Transp. 
Co.  V.  Mobile.  187  U.  S.  479,  483,  47  L. 
Ed.  266;  Hardin  v.  Shedd,  190  U.  S.  508, 
519,  47  L.  Ed.  1156;  United  States  v. 
Winans,  198  U.  S.  371,  49  L.  Ed.  1089; 
Kansas  v.  Colorado.  206  U.  S.  46,  95.  51 
L.    Ed.   956. 
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between  all  the  states  of  conflicting  rights  among  them,^^  and  the  object  of  one 
of  those  compromises  was  to  preserve  as  far  as  possible  the  equality  of  power 
among  the  states  in  the  councils  of  the  nation.  To  this  end,  the  national  legis- 
lature was  created  with  two  branches,  in  one  of  which  the  states  are  represented 
equally,  and  in  the  other  according  to  their  respective  populations.  As  a  part 
of  the  treaty-making  power,  the  states  are  equal,3o  and  the  constitution  itself 
provides  that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal  repre- 
sentation in  the  senate.^i 

(2)  Power  of  Congress  to  Impose  Conditions  Incompatible  zvith  the  Equality 
of  the  Stflte  as  a  Member  of  the  Union. — In  admitting  a  new  state,  conoress  can- 
not exact  the  surrender  of  some  attribute  inherent  in  her  character  as  a  sov- 
ereign, independent  state,  or  indispensable  to  her  equality  with  her  sister  states 
necessarily  implied  and  guarantied  by  the  very  nature  of  the  federal  compact.32 


"One  cardinal  rule,  underlying  all  the 
relations  of  the  states  to  each  other,  is 
that  of  equality  of  right.  Each  state 
stands  on  the  same  level  with  all  the  rest. 
It  can  impose  its  own  legislation  on  no 
one  of  the  others,  and  is  bound  to  yield 
its  own  views  to  none."  Kansas  v.  Col- 
orado, 206  U.  S.  46,  97,  51  L-  Ed.  9.56.  Ac- 
cord: Pennoyer  v.  Nefif,  95  U.  S.  714, 
722,  24  L.  Ed.  565;  Overby  v.  Gordon,  177 
U.  S.  214.  222.  44  L.  Ed.  741. 

"There  can  be  no  distinction  between 
the  several  states  of  the  Union  in  the 
character  of  the  jurisdiction,  sovereignty 
and  dominion  which  they  may  possess 
and  exercise  over  persons  and  subjects 
within  their  respective  limits."  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  434, 
36  L.  Ed.  1018.  Accord:  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  27  L.  Ed.  442; 
Cardwell  v.  American  River  Bridge  Co., 
113  U.  S.  205,  28  L.  Ed.  959;  Williamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31 
L.  Ed.  629;  Boyd  v.  Nebraska.  143  U.  S. 
135,  170,  36  L.  Ed.  103;  Ward  v.  Race 
Horse,   163   U.   S.   504,  41   L.    Ed.   244. 

When  Alabama  was  admitted  into  the 
Union,  it  was  on  an  equal  footing  with 
the  original  states,  and  she  succeeded  to 
all  the  rights  of  sovereignty,  jurisdiction 
and  eminent  domain  which  Georgia  pos- 
sessed at  the  date  of  the  cession  of  her 
western  lands  to  the  United  States,  ex- 
cept so  far  as  this  right  was  diminished 
by  the  public  lands  remaining  in  the  pos- 
session and  under  the  control  of  the 
United  States  for  the  temporary  purposes 
provided  in  the  deed  of  cession  from  Geor- 
gia to  the  United  States  and  the  legisla- 
tive acts  connected  with  it.  Pollard  v. 
Hagan,  3  How.  212,  223.  11  L.  Ed.  565: 
Mobile  Transp.  Co.  v..  Mobile.  187  U.  S. 
479.    483.    47    L.    Ed.   266. 

"The  state  of  Illinois  was  admitted  into 
the  Union  in  1818  on  an  equal  footing 
with  the  original  states  in  all  respects. 
Such  was  one  of  the  conditions  of  the 
cession  from  Virginia  of  the  territory 
northwest  of  the  Ohio  River,  out  of  which 
the  state  was  formed.  But  the  equality 
prescribed  would  have  existed  if  it  had 
not  been  thus  stipulated."  Illinois  Cent. 
R.  Co.  V.  Illinois,  146  U.  S.  387,  434,  36 
L.    Ed.    1018 


Iowa  was  admitted  into  the  Union  on 
an  equal  footing  with  the  original  states 
in  all  respects.  United  States  v.  Council, 
6  Wall.  514.   516,   18    L.    Ed.   933. 

Kansas  and  Colorado  stand  upon  an 
equal  footing  in  all  respects  with  all  the 
other  states  in  the  Union.  Kansas  v  Col- 
orado, 206  U.  S.  46,  95,  51  L.  Ed.  956. 

The  third  article  of  the  treaty  ceding 
Louisiana  to  the  United  States,  stipulated 
that  "the  inhabitants  of  the  ceded  terri- 
tory shall  be  incorporated  in  the  Union 
of  the  United  States,  and  admitted  as 
soon  as  possible,  according  to  the  prin- 
ciples of  the  federal  constitution,  to  the 
enioyment  of  all  the  rights,  advantages 
and  immunities  of  citizens  of  the  United 
States;  and  in  the  meantime,  they  shall 
be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty,  property  aral 
the  religion  which  they  profess."  Held. 
that  this  article,  contemplates  two  ob- 
jects; one,  that  Louisiana  shall  be  ad- 
mitted into  the  Union,  as  soon  as  pos- 
sible, upon  an  equal  footing  with  the 
other  states:  and  the  other,  that,  until 
such  admission,  the  inhabitants  of  the 
ceded  territory  shall  be  protected  in  the 
free  enjoyment  of  their  liberty,  property 
and  religion.  New  Orleans  v.  De  Armas 
9   Pet.   224,   235.  9    L.   Ed.   109. 

"The  republic  of  Texas  was  admitted 
into  the  Union,  as  a  state,  on  the  27th 
of  December,  1845.  By  this  act  the  new 
state,  and  the  people  of  the  new  state 
were  invested  with  all  the  rights,  and  be- 
came subject  to  all  the  responsibilities 
and  duties  of  the  original  states  under 
the  constitution."  Texas  v  White  7 
Wall.  700,  722,  19  L.  Ed.  227;  Calkin  v. 
Cocke,  14  How.  227,  235.   14  L.  Ed.   398. 

29.  Same;  constitution  a  compromise. 
—Passenger  Cases  (opinion  of  Catron 
J.),   7   How.   283.   449.    12   L.    Ed.    702. 

30.  Same;  equality  as  to  treaty-making 
power.— Passenger  Cases  (opinion  of  Ca- 
tron, J.).  7  How.  283.  449,  12  L.   Ed.  702. 

31.  Same;  equal  representation  in  the 
senate. — Const.  U.  S..  Art.  V. 

32.  Power  of  congress  to  impose  con- 
ditions     incompatible       with      equality. • 

Groves  V.  Slaughter,  15  Pet.  449,  10  L. 
Ed.  800;  Pollard  v.  Hagan,  3  How.  212,  11 
L.  Ed.  565;   Permoli  v.  First  Municipality, 
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It  is  the  right  of  the  people  of  a  new  state  to  constitute  their  own  social  and 
political  system  within  the  limits  defined  by  the  federal  constitution,  without  let 
or  hinderance  from  congress,  and  any  claim  on  the  part  of  congress  of  a  con- 
current or  supervisory  right  in  the  shaping  of  the  constitution  of  a  new  state, 
or  of  the  right  to  strike  anything  therefrom  or  to  add  anything  thereto,  is  entirely 
without  constitutional  warrant  and  wholly  subversive  of  the  principles  upon  which 
our  government  is  founded.^-*  This  necessarily  results  from  th^  principle  that 
the  constitution  operates  alike  in  all  states,  and  that  the  United  States  have  no 
constitutional  capacity  to  exercise  municipal  jurisdiction,  sovereignty  or  eminent 
domain  within  the  limits  of  a  state  or  elsewhere,  except  in  cases  where  it  is 
delegated.-^^ 

Provision  Respecting  Navigable  Waters  Not  to  Be  Construed  as  Im- 
posing Unequal  Restriction. — "The  new  states  achnittcd  into  the  Union  since 


3  How.  589,  11  L.  Ed.  739;  Scott  v.  Sand- 
ford,  19  How.  393,  508,  509,  15  L.  Ed.  691; 
Withers  v.  Buckley,  20  How.  84,  93,  15 
L.  Ed.  816;  Cardwell  v.  American  River 
Bridge  Co.,  113  U.  S.  205,  211,  28  L.  Ed. 
959. 

33.  Same;  right  of  new  state  to  frame 
its  own  constitution. — Permoli  v.  First 
Municipality,  3  How.  589,  610,  11  L.  Ed. 
739;  Scott  V.  Sandford  (opinion  of  Camp- 
bell, J.),  19  How.  393,  508.  509,  15  L.  Ed. 
691. 

The  proposal  of  congress  to  exclude 
Missouri  from  a  place  in  the  Union,  un- 
less her  people  would  adopt  a  constitution 
containing  a  prohibition  upon  the  subject 
of  slavery,  according  to  the  proscription 
of  congress,  was  entirely  without  con- 
.stitutional  warrant.  This  clause  to  im- 
pose a  restriction  upon  the  people  of  Mis- 
souri involved  a.  denial  of  the  constitu- 
tional relations  between  the  people  of  the 
states  and  congress,  and  affirmed  a  con- 
current right  for  the  latter  with  their  peo- 
ple, to  constitute  the  social  and  political 
system  of  the  new  states.  A  successful 
maintenance  of  this  clause  would  have 
altered  the  basis  of  the  constitution.  The 
new  states  would  have  become  members 
of  a  Union  defined  in  part  by  the  consti- 
tution and  in  part  by  congress.  They 
would  not  have  been  admitted  to  "this 
Union."  Their  sovereignty  would  have 
been  restricted  by  congress  as  well  as  by 
the  constitution.  The  demand  was  un- 
constitutional and  subversive.  (Opinion 
of  Campbell,  J.)  Scott  v.  Sandford  19 
How.  393.   508,  509,   15  L.   Ed.   691. 

The  act  of  February  20,  1811,  authoriz- 
ing the  people  of  the  territory  of  Or- 
leans to  form  a  constitution  and  state 
government,  contained,  in  the  third  sec- 
tion thereof,  two  provisos;  one  in  the  na- 
ture of  instructions  how  the  constitution 
was  to  be  formed,  and  the  other  reserv- 
ing to  the  United  States  the  propertv  in 
the  public  lands,  their  exemption  from 
state  taxation,  and  the  common  right  to 
navigate  the  Mississippi.  Held,  that  no 
fundamental  principle  could  be  added  by 
congress  to  the  state  constitution  as 
formed,  by  way  of  amendment,  since  con- 
gress had  no  right  to  make  any  part  of 
the    state    constitution;    that    the    first    of 


these  provisos  was  fully  satisfied  by  the 
act  of  1812  admitting  Louisiana  into  the 
Union  on  an  equal  footing  with  the  orig- 
inal states;  that  the  conditions  and  terms 
referred  to  in  the  act  of  admission  re- 
ferred solely  to  the  proviso  involving 
rights  to  property  and  navigation.  Permoli 
V.  First  Municipality.  3  How.  589,  610, 
11   L.   Ed.   739. 

The  provision  in  the  act  of  congress 
of  April  19,  1864,  13  Stats.  47,  enabling  the 
people  of  Nebraska  to  form  a  constitu- 
tion and  state  government  for  admission 
into  the  Union,  that  "the  members  of  the 
convention  *  *  *  shall  declare,  on  behalf 
of  the  people  of  said  territory,  that  they 
adopt  the  constitution  of  the  United 
States."  and  the  provision  in  the  state 
constitution  as  subsequently  framed,  that 
said  constitution  was  formed  and  that  the 
state  of  Nebraska  asked  to  be  admitted 
into  the  Union  "on  the  condition  and 
faith  of  the  terms  and  proposition  stated 
and  specified"  in  said  act  of  congress, 
etc..  and  the  subsequent  admission  of  the 
state  upon  the  prescribed  terms,  did  not 
mean  that  the  state  adopted  the  federal 
constitution  as  its  fundamental  law — that 
is.  that  it  did  not  incorporate  the  pro- 
visions of  the  federal  constitution  into  the 
state  constitution — but  merely  that  the 
state  acknowledged,  as  every  other  state 
has  done,  the  supremacy  of  the  federal 
constitution.  It  is  not  to  be  supposed 
that,  by  such  indefinite  language  as  that 
quoted  from  the  enabling  act,  congress 
intended  to  differentiate  Nebraska  from 
her  sister  states  and  impose  more  onerous 
conditions  upon  her  than  upon  them,  even 
if  it  had  possessed  the  power  to  do  so. 
Bolln  V.  Nebraska,  176  U.  S.  83,  87,  88,  44 
L.   Ed.   382. 

34.  Same. — Scott  v.  Sandford.  19  How. 
393.  508,  15  L.  Ed.  691.  Accord:  Groves 
V.  Slaughter,  15  Pet.  449,  10  L.  Ed.  800; 
Pollard  V.  Hagan,  3  How.  212,  11  L.  Ed. 
565. 

Admission  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever, 
involves  equality  of  constitutional  right 
and  power,  which  cannot  thereafter 
be  controlled.  Boyd  v.  Nebraska,  143  U. 
S.    135,    170,   36    L.    Ed.    103. 
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the  adoption  of  the  constitution  have  the  same  rights  as  the  original  states  in 
the  tide  waters,  and  in  the  lands  under  them,  within  their  respective  jurisdiction. 
The  title  and  rights  of  riparian  or  littoral  proprietors  in  the  soil  below  high- 
walcr  mark,  therefore,  are  governed  by  the  laws  of  the  several  states,  subject 
to  the  rights  granted  to  the  United  States  by  the  constitution. "^^  A  provision 
in  an  act  admitting  a  new  state  that  all  the  navigable  waters  within  the  said 
siate  shall  be  common  highways  and  forever  free,  as  well  to  the  inhab- 
itants of  said  state  as  to  the  citizens  of  the  United  States,  without  any 
tax,  impost,  or  duty  therefor,  is  not  to  be  construed  as  in  any  way  im- 
pairing the  powers  v/hich  the  state  could  exercise  over  such  waters  if  such 
provision  had  been  omitted.  Such  a  provision  can  have  no  effect  towards  re- 
stricting the  new  state  in  any  of  its  necessary  attributes  as  an  independent  and 
sovereign  government,  nor  can  it  diminish  its  perfect  equality  with  the  states 
with   which  it  is  to  be  associated."^ 

But  New  State  May  Enter  into  Compact  by  Accepting  Conditions  of 
Enabling  Act. — The  provisions  of  an  enabling  act  and  the  constitution  may, 
in  form  at  least,  make  a  compact  between  the  United  States  and  the  state.^'^  "In 
an  inquiry  as  to  the  validity  of  such  a  compact,  this  distinction  must  at  the  out- 
set be  noticed.  There  may  be  agreements  or  compacts  attempted  to  be  entered 
into  between  two  states,  or  between  a  state  and  the  nation,  in  reference  to  polit- 
ical rights  and  obligations,  and  there  may  be  those  solely  in  reference  to  prop- 
erty belonging  to  one  or  the  other.  That  different  considerations  may  under- 
lie the  question  as  to  the  validity  of  these  two  kinds  of  compacts  or  agreements 
is  obvious.  It  has  often  been  said  that  a  state  admitted  into  the  Union  enters 
therein  in  full  equality  with  all  the  others,  and  such  equality  may  forbid  any 
agreement  or  compact  limiting  or  qualifying  political  rights  and  obligations; 
whereas,  on  the  other  hand,  a  mere  agreement  in  reference  to  property  involves 
no  question  of  equality  of  status,  but  only  of  the  power  of  a  state  to  deal  with 


35.  Same;  provisions  regarding  navi- 
gable   waters;  effect  upon  equality  of  states. 

— Goodtitle  v.  Kibbe,  9  How.  471,  13  L. 
Kd.  220;  Hallett  v.  Beebe,  13  How.  25,  14 
L.  Ed.  35;  Weber  v.  Board  of  Commis- 
sioners, 18  Wall.  57,  21  L.  Ed.  798;  Knight 
V.  United  States  Loan  Ass'n,  142  U.  S. 
lei,  183.  35  L.  Ed.  974;  Shively  v.  Bowlby, 
1.-^   U    S.   1.  26.  38   L.   Ed.   331. 

36.  Same. — Pollard  v.  Hagan,  3  How. 
212,  223,  11  L.  Ed.  565;  Goodtitle  v. 
Kibbe,  9  How.  471,  13  L.  Ed.  220;  Hallett 
V.  Beebe,  13  How.  25,  14  L.  Ed.  3."); 
Withers  v.  Buckley,  20  How.  84,93.15  L. 
Ed.  816;  Weber  t".  Board  of  Commissioners, 
18  Wall.  57,  21  L.  Ed.  798;  Escanaba  Co. 
V.  Chicago,  107  U.  S.  678.  688.  27  L.  Ed. 
442;  Cardwell  v.  American  River  Bridge 
Co.,  113  U.  S.  205,  211.  28  L.  Ed.  959; 
Huse  V.  Glover.  119  U.  S.  543,  30  L.  Ed. 
487;  Sands  7^  Manistee  River  Imp.  Co., 
123  U.  S.  288.  296.  31  L.  Ed.  149;  Wil- 
liamette  Iron  Bridge  Co.  v.  Hatch.  12." 
IT.  S.  1.  9,  31  L.  Ed.  629;  Knight  v.  United 
States  Land  Ass'n.  142  U.  S.  161,  183.  35 
L.  Ed.  974;  Illinois  Cent.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  435,  36  L.  Ed.  1018; 
Shively  v.  Bowlby,  152  U.  S.  1.  .=^7.  38  L 
Ed.  331.  See,  also,  ante,  "Local  Municipil 
Jurisdiction.  Si^vereignty  and  Eminent 
Domain,"   VT,   D.   3,   c,   C4).    Cb). 

"The    act    admitting    California    declares 
that    she    is    'admitted    into    the   Union    on 
an    equal   footing  with   the   original   states 
4  U  S  Enc— 22 


in  all  respects  whatever.'  She  was  not, 
tudcldre,  shorn  by  the  clause  as  to 
navigable  waters  within  her  limits  of  any 
of  the  powers  which  the  or'gina!  states 
possessed  over  such  waters  within  their 
limits."  Cardwell  v.  American  River 
Bridge     Co.,  113  U.  S.  205,  212,  28  L.  Ed.  929. 

The  act  of  March  1,  1817,  admitting  the 
state  of  Mississippi  into  the  Union,  and 
prescribing  the  free  navigation  of  the 
Mississippi  river  and  the  navigable  tribu- 
taries leading  into  tlie  same,  had  and 
could  have,  no  effect  to  restrict  the  new 
state  or  any  of  its  necessary  attributes  as 
an  independent  sovereign  government  nor 
inhibit  or  diminish  its  perfect  equality 
with  the  states  with  which  it  is  associated. 
It  cannot  be  imputed  to  congress  that  they 
ever  designed  to  forbid,  or  to  withhold 
from  the  state  of  Mississippi,  the  power  of 
improving  the  inferior  of  that  state,  by 
means  either  of  roads  or  canals,  or  by 
regulating  the  rivers  within  its  territorial 
limits,  although  the  nlan  of  improvements 
adopted  might  embrace  or  affect  the 
course  or  the  flow  of  rivers  situated  within 
the  interior  of  the  state.  Such  an  at- 
tempt on  the  part  of  congress  would  have 
Hppn  unco-'stitutional  and  inoperative. 
Withers  v.  Buckley,  20  How.  84,  93.  15  L. 
Ed.    816. 

37.  Put  new  state  may  enter  into  com- 
pact.— Stearns  v.  Minnesota,  179  U.  S. 
223,    244,    45    L.    Ed.    162. 
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the  nation  or  witli  any  other  state  in  reference  to  such  property. "^s  "That  a 
state  and  the  nation  are  competent  to  enter  into  an  agreement  of  such  a  nature 
with  one  another  has  been  affirmed  in  past  decisions  of  the  federal  supreme 
court,  and  that  they  have  been  frequently  made  in  the  admission  of  new  states, 
as    well    as    subsequently    thereto,    is    a   matter   of   history. "^^ 

Congress  May  Make  Grants  Which  Will  Be  Binding  upon  the  New 
State. — And  so  congress  may  make  a  grant  of  land  or  other  right  in  a  territory 
which  will  be  binding  upon  it  after  its  admission  as  one  of  the  states  of  the 
Union.40 

(3)  Effect  of  Adtiiission  upon  Lazus  and  Ordinances  Respecting  the  Terri- 
tories.— Upon  the  admission  of  a  state  into  the  Union,  the  territorial  govern- 
ment, together  with  the  ordinances  and  regulations  of  congress,  whether  under 
the  old  confederation  or  the  new  constitution,  for  the  government  of  the  terri- 
tories in  general,  or  of  the  newly  admitted  state,  while  it  was  yet  a  territory,  in 
particular,  cease  to  exist.  The  state  being  admitted  upon  an  equal  footing  with 
the  other  states  of  the  Union,  is  to  be  governed,  after  admission,  by  its  own  con- 
stitution and  laws,  and  not  by  the  acts  of  the  territorial  legislature,  nor  the  rules 


38.  Same;  distinctions;  compacts  relat- 
ing to  property  and  compacts  affecting 
political  status. — Stearns  v.  Minnesota, 
179   U.   S.   223,   245,   45    L.    Ed.    162. 

39.  Same. — Stearns  v.  Minnesota,  179 
U  S  223,  245.  45  L-  Ed.  162.  See,  also. 
The  Kansas  Indians,  5  Wall.  737,  757, 
18  L.  Ed.  667;  Beecher  v.  Wetherby,  95 
U.    S.    517,   24    L.    Ed.    440. 

Thus  in  the  case  of  The  Kansas  Indians, 
5  Wall.  737,  757,  18  L.  Ed.  667,  it  was 
said:  "There  can  be  no  question  of  state 
sovereignty  in  the  case,  as  Kansas  ac- 
cepted her  admission  into  the  family  of 
states  on  condition  that  the  Indian  rights 
should  remain  unimpaired,  and  the  gen- 
eral government  at  liberty  to  make  any 
regulation  respecting  them,  their  lands, 
property,  or  other  rights,  which  it  would 
have  been  competent  to  make  if  Kansas 
had  not  been  admitted  into  the  Union. 
*  *  *  While  the  general  government  has 
a  superintending  care  over  their  in- 
terests, and  continues  to  treat  with  them 
as  a  nation,  the  state  of  Kansas  is  es- 
topped from  denying  their  title  to  it.  She 
accepted  this  status  when  she  accepted 
the   act   admitting   her   into   the   Union." 

And  so  a  Mew  state  by  accepting  con- 
ditions stated  in  an  enabling  act  may 
enter  into  a  valid  compact  securing  to 
the  United  States  full  control  of  the  dis- 
position of  the  public  lands  within  the 
limits  of  the  state.  Stearns  v.  Minnesota, 
179  U.  S.  223.  2.50,  251,  45  L.  Ed. 
162. 

And  within  the  scope  of  the  power  re- 
served to  congress  by  such  a  compact, 
that  body  may  grant  to  a  railroad  corn- 
pany  public  lands  within  the  state  to  aid 
in  the  construction  of  its  road,  withhold- 
ing not  only  the  lecral  title,  but  also  ex- 
emption from  state  taxation  until  such  time 
as  some  one  shall  pay  into  the  treasury  of 
the  company  the  full  value  of  the  land  in 
money  to  be  used  in  the  construction  of 
its  road.  And  any  statute  passed  by  the 
state   in  violation   of   such   compact,   or  in 


violation  of  the  rights  given  to  the  rail- 
road company  by  congress  in  virtue  of 
its  reserved  powers  thereunder,  will  be 
declared  null  and  void.  Stearns  v.  Min- 
nesota, 179  U.  S.  223,  250,  251,  45  L.  Ed. 
162. 

40.  Congress  may  make  grants  binding 
upon  new  state. — Shively  v.  Bowlby,  153 
U.  S.  1,  38  L.  Ed.  331;  United  States  v. 
Winans,  198  U.  S.  371,  383,  49  L.  Ed.  1089. 
See,  also,  Stearns  v.  Minnesota,  179  U. 
S.    223,  244,   45   L.    Ed.   162. 

Congress  has  the  power  to  make  grants 
of  lands  below  high-water  mark  of  navi- 
gable waters  in  any  territory  of  the  United 
States  whenever  it  becomes  necessary  to 
do  so  in  order  to  perform  international 
obligations,  or  to  effect  the  improve- 
ment of  such  lands  for  the  promotion  and 
convenience  of  commerce  with  foreign 
nations  and  among  the  several  states,  or 
to  carry  out  other  public  purposes  appro- 
priate to  the  objects  for  which  the  United 
States  holds  the  territory.  And  such 
grants  will  be  binding  upon  the  territory 
after  its  adinission  into  the  Union  as  a 
state.  Shively  v.  Bowlby.  152  U.  S.  1, 
38   L.   Ed.   331. 

It  is  competent  for  congress,  in  treating 
with  Indian  tribes  for  a  surrender  of  their 
lands,  to  reserve  to  the  Indians,  by  stipu- 
lations in  the  treaty,  the  right  of  taking 
fish  at  all  usual  and  accustomed  places  in 
common  with  the  citizens  of  the  terri- 
tory, and  the  right  of  erecting  tempo- 
rary buildings  for  curing  them;  and  this 
right,  so  reserved,  survives  the  admission 
of  the  territory  into  the  Union  as  a  state 
and  the  private  acquisition  of  lands  bor- 
dering upon  the  streams  where  the  right 
of  fishery  is  to  be  exercised.  Such  right 
cannot  be  denied  or  disregarded  upon  the 
tl'eory  that  the  state  was  admitted  upon 
an  equal  footing  with  the  original  states, 
and  that  it  was  not  competent  for  con- 
gress to  iinpose  any  condition  or  make 
any  treaty  stipulation  implying  the  con- 
trarv.  United  States  v.  Winans,  198  U. 
S.   371,   49  L.   Ed.   1089. 
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and  regulations  enacted  by  congress  for  the  government  of  the  territories.^^ 
The  Ordinance  of  1787. — The  ordinance  of  1787  for  the  government  of 
the  Northwest  Territory  w^as  passed  before  the  constitution  took  effect,  althouo-h 
it  appears  by  various  acts  of  congress  to  have  been  afterwards  treated  as  in 
force  in  the  territories,  except  as  modified  by  them.^^  But  from  the  very  con- 
ditions on  which  the  states  formed  out  of  the  Northwest  Territory  were  ad- 
mitted into  the  Union,  the  provisions  of  the  ordinance  became  inoperative  ex- 
cept as  adopted  by  them.  All  the  states  thus  formed  were,  in  the  language  of 
the  resolutions  or  acts  of  congress,  "admitted  into  the  Union  on  an  equal  footing 
with  the  original  states  in  all  respects  whatever. "^3 


41.  Cardwell  v.  American  Rivev  Bridge 
Co.,  113  U.  S.  205.  28  L.  Ed.  959;  Van 
Brocklin  v.  Tennessee,  117  U.   S.   151.  159, 

29  I^.  Ed.  845;  Hamilton  v.  Vicksburg, 
etc.,  Railroad,  119  U.  S.  280,  30  L.  Ed. 
393;    Huse   v.    Glover,   119   U.    S.    543,    546, 

30  L.  Ed.  487;  Sands  v.  Manistee  River 
Imp.  Co.,  123  U.  S.  288,  296,  31  L.  Ed. 
149;  Williamette  Iron  Bridge  Co.  v. 
Hatch.  125  U.  S.  1,  9,  31  L.  Ed.  629;  De 
Ivi'ma  V.  Bidwell,  182  U.  S.  1,  197.  45  L. 
Ed.  1041. 

Upon  the  admission  of  a  state  into  the 
Union,  the  territorial  government  ceases 
to  exist,  and  all  authority  under  it,  in- 
cluding the  laws  organizing  its  courts 
of  iustice  and  providing  for  a  revision 
of  their  judgments  in  the  federal  supreme 
court  by  appeals  or  writs  of  error.  Mc- 
Nulty  V.  Batty,  10  How.  72,  78,  13  L.  Ed. 
30.']. 

The  regulations  of  congress,  under  the 
old  confederation  or  the  present  constitu- 
tion, for  the  government  of  a  particular 
territory,  could  have  no  force  beyond  its 
limits.  Such  regulations  could  not  re- 
strict the  power  of  the  states  within  their 
respective  territories,  nor  in  any  manner 
interfere  with  their  laws  and  institutions; 
since  upon  the  admission  of  a  state  into 
the  Union,  it  is  placed  upon  an  equality 
with  the  existing  states,  governed  by  its 
own  constitution  and  laws,  all  territorial 
regulations  having  ceased  upon  its  ad- 
mission. Strader  v.  Graham,  10  How.  82, 
94,    13   L.    Ed.   337. 

Upon  the  admission  of  a  state  into  the 
Union,  it  becomes  entitled  to,  and  pos- 
sesses, all  the  rights  of  dominion  and 
sovereignty  which  belong  to  the  original 
states;  it  stands  upon  an  equal  footing 
with  the  original  states  in  all  respects 
whatsoever,  regardless  of  what  might  have 
been  the  restrictions  placed  upon  its  pow- 
ers as  a  territorial  government.  Escanaba 
Co.  V.  Chicago,  107  U.  S.  678,  27  L.  Ed. 
442;  Cardwell  v.  American  River  Bridge 
Co.,  113  U.  S.  205,  28  L.  Ed.  959;  Wil- 
liamette Iron  Bridge  Co.  v.  Hatch.  125  U. 
S.  1.  31  L.  Ed.  629;  Ward  v.  Race  Horse, 
163  U.  S.  504.  41  L.  Ed.  244;  Bolln  v.  Ne- 
braska, 176  U.  S.  S3,  88.  44  L.  Ed.  382;  De 
Lima  V.  Bidwell.  182  U.  S.  1,  197,  45  L. 
Ed.    1041. 

Effect  of  admission  upon  treaties  and 
compacts  respecting  the  territories. — The 
article  of  the  treaty  ceding  Louisiana  to 
the  United  States  which  provided  that  its 


inhabitants  should  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  lib- 
erty, property  and  the  religion  which  they 
professed,  ceased  to  operate  when  Louis- 
iana became  a  member  of  the  Union  upon 
an  equal  footing  with  the  other  states. 
New  Orleans  v.  De  Armas,  9  Pet  224  235 
9  L.  Ed.  109. 

The  compact  between  Virginia  and  the 
United  States  that  slavery  should  be  pro- 
hibited in  the  northwest  territory  ceded 
by  Virginia,  and  which  provision  was  em- 
bodied in  the  ordinance  of  1787,  only 
meant  that  slavery  should  not  exist 
while  the  United  States  exercised  the 
power  of  government  in  the  territorial 
form,  for  when  a  new  state  came  in,  it 
might  do  so  with  or  without  slavery. 
(Opinion  of  Catron,  T.)  Scott  v.  Sand- 
ford,  19   How.  393.  523.  15  L.   Ed.  691. 

42.  Ordinance  of  1787.— Escanaba  Co. 
V.  Chicago,  107  U.  S.  678,  27  L.  Ed.  442; 
Huse  V.  Glover,  119  U.  S.  543,  546,  30  L. 
Ed.   487. 

43.  Same.— Pollard  v.  Hagan,  3  How. 
212,  11  L.  Ed.  565;  Permoli  v.  First  Mu- 
nicipality, 3  How.  589,  600.  11  L.  Ed.  739; 
Escanaba  Co.  v.  Chicago,  107  U.  S  678, 
688.  27  L.  Ed.  442;  Cardwell  v.  Ameri- 
can River  Bridge  Co.,  113  U.  S.  205,  28 
L.  Ed.  959;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  151,  159,  29  L.  Ed.  845;  Huse  v. 
Glover.  119  U.  S.  543,  546,  30  L.  Ed.  487; 
Sands  V.  Manistee  River  Imp.  Co.,  123  U. 
S.  288.  296.  31  L.  Ed.  149;  Williamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1, 
9,   31    L.    Ed.   629. 

The  act  enabling  the  people  of  Illinois 
territory  to  form  a  constitution  and  state 
government,  and  the  resolution  of  con- 
gress admitting  the  state,  into  the  Union, 
referred  to  the  principles  of  the  ordinance, 
according  to  which  the  constitution  was 
to  be  formed;  but  its  provisions  could 
not  control  the  powers  and  authority  of 
the  state  after  her  admission.  Whatever 
the  limitation  of  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition, 
whether  from  the  ordinance  of  1787  or  the 
legislation  of  congress,  it  ceased  to  have 
any  operative  force,  except  as  voluntarily 
adopted  by  her  after  she  became  a  state 
of  the  Union;  for  on  her  admission  she 
at  once  became  entitled  to  and  possessed 
of  all  the  rights  of  dominion  and  sov- 
ereignty which  belonged  to  the  ori.ginal 
states.  The  language  of  the  resolution 
admitting   her   was,   that   she   "is   admitted 
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c.    Date  of  Admission. — See  footnotes.^"* 

7.  The  Union  Indissoluble;  the  States  Indestructible — a.  The  Union 
Indissoluble — (1)  Generally. — The  Union  of  the  states  never  was  a  purely  ar- 
tificial and  arbitrary  relation.  It  began  among  the  colonies  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred  principles,  similar  interests,  and  geo- 
graphical relations.  It  was  confirmed  and  strengthened  by  the  necessities  of 
war,  and  received  definite  form,  and  character,  and  sanction  from  the  articles 
of  confederation.  By  these  the  Union  was  solemnly  declared  to  "be  perpetual." 
And,  when  these  articles  were  found  to  be  inadequate  to  the  exigencies  of  the 
country,  the  constitution  was  ordained  "to  form  a  more  perfect  Union. "-^^  It 
created  not  a  confederacy  of  states,  but  a  government  of  individuals.  It  assumed 
that  the  government  and  the  Union  which  it  created,  and  the  states  which  were 
incorporated  into  the  Union,  would  be  indestructible  and  perpetual ;  and  as  far 
as  human  means  could  accomplish  such  a  work,  it  intended  to  make  them  ^o."*^ 
The  doctrine  so  long  contended  for,  that  the  federal  Union  was  a  mere  compact 
of  states,  and  that  the  states,  if  they  chose,  might  annul  or  disregard  the  acts 
of  the  national  legislature,  or  might  secede  from  the  Union  at  their  pleasure,  and 
that  the  general  government  had  no  power  to  coerce  them  into  submission  to 
the  constitution,  should  be  regarded  as  definitely  and  forever  overthrown. ^^ 


into  the  Union  on  an  equal  footing  with 
the  original  states  in  all  respects  what- 
ever." Escanaba  Co.  v.  Chicago,  107  U. 
S.  678,  27  L.  Ed.  442;  Huse  v.  Glover,  119 
U.  S.  543,  546,  30  E-  Ed.  487.  Accord: 
Pollard  V.  Hagan,  3  How.  212.  11  L.  Ed. 
565;  Permoli  v.  First  Municipality,  3  How. 
589,  11  L.  Ed.  739;  Strader  v.  Graham,  10 
How.  82,  13  L.  Ed.  537;  Cardwell  v.  Ameri- 
can River  Bridge  Co.,  113  U.  S.  205,  28 
L.  Ed.  959;  Hamilton  v.  Vicksburg,  etc., 
Railroad,   119  U.  S.  280,  30  L.   Ed.  393. 

The  declaration  contained  in  the  ordi- 
nance of  1787,  for  the  government  of  the 
territory  of  the  United  States  northwest 
of  the  Ohio  River,  so  far  as  the  latter 
relates  to  the  navigable  waters  flowing 
into  the  Mississippi  and  the  St.  Lawrence, 
■with  respect  to  the  state  of  Illinois,  was 
superseded  by  her  admission  into  the 
Union,  for  she  then  became  entitled  to, 
and  possessed  of  all  the  rights  of  domain 
and  sovereignty  which  belonged  to  the 
original  states.  Escanaba  Co.  v.  Chicago, 
107  U.   S.  678,  27  L.   Ed.   442. 

Michigan,  on  her  admission,  became, 
entitled  to  and  possessed  of  all  the  riglits 
of  sovereignty  and  dominion  which  be- 
longed to  the  original  states,  and  could  at 
any  time  afterwards  exercise  full  control 
over  its  navigable  waters  except  as  re- 
strained by  the  constitution  of  the  United 
States  and  laws  of  congress  passed  in 
pursuance  thereof.  Sands  v.  Manistee 
River  Imp.  Co.,  123  U.  S-  288,  296,  31  L. 
Ed.  149,  affirming  Huse  v.  Glover,  119  U. 
S.  543,  30  L.   Ed.  487. 

The  act  of  1805,  ch.  83,  extending  to 
the  inhabitants  of  Orleans  territory  the 
rights,  privileges  and  advantages  secured 
■  to  the  Northwest  territory  by  the  or- 
dinance of  1787,  had  no  further  force  after 
the  adoption  of  the  state  constitution  of 
Louisiana,  than  other  acts  of  congress 
organizing  the  territorial  government,  and 
standing       in    connection    with    the    ordi- 


nance. None  of  these  acts  continued  in 
force  in  the  state  of  Louisiana  after  its  ad- 
mission into  the  Union,  unless  they  were 
adopted  by  the  state  constitution.  Per- 
moli V.  First  Municipality,  3  How.  589, 
610.    11    L.    Ed.    739. 

44.  Admission  of  Texas. — The  state  of 
Texas  was  admitted  into  the  Union  on 
the  29th  of  December,  1845  (9  Stat.  At 
Large  108).  and  from  that  day  the  laws 
of  the  United  States  were  extended  over 
it.  Benner  v.  Porter,  9  How.  235.  13  L. 
Ed.  119;  Calkin  v.  Cocke,  14  How.  227, 
235,  14  L.  Ed.  398;  Texas  V.  White,  7 
Wall.  700.  722,   19    L.   Ed.  227. 

45.  The  union  indissoluble. — Texas  v. 
White,  7  Wall.  700,  19  L.  Ed.  227. 

46.  Same.— White  v.  Hart,  13  Wall.  646. 
650,  20  L.  Ed.  685. 

47.  Same. — Scott  v.  Sandford,  19  How. 
393,  448.  15  L.  Ed.  691;  Texas  v.  White,  7 
Wall.  700,  19  L.  Ed.  227;  Hickman  v. 
Jones,  9  Wall.  197,  200,  19  L.  Ed.  551; 
Legal  Tender  Cases  (concurring  opinion 
of  Bradley,  J.),  12  Wall.  457,  555.  20  L.  Ed. 
287;  White  v.  Hart,  13  Wall.  646,  650,  20 
L.  Ed.  685. 

"The  union  of  the  states,  for  all  the  pur- 
poses of  the  constitution,  is  as  perfect 
and  indissoluble  as  the  union  of  the  in- 
ternal parts  of  the  states  themselves;  and 
nothing  but  revolutionary  violence  can,  in 
either  case,  destroy  the  ties  which  hold 
the  parts  together."  Hickman  v.  Jones, 
9  Wall.  197,  200,  19  L.  Ed.  551. 

When  Texas  became  one  of  the  United 
States,  she  entered  into  an  indissoluble  re- 
lation. The  union  bet^veen  Texas  and  the 
other  states  was  as  complete,  as  perpetual, 
and  as  indissoluble  as  the  union  between 
the  original  states.  There  was  no  place 
for  reconsideration  or  revocation,  except 
through  revolution  or  through  consent  of 
the  states.  Texas  v.  White,  7  Wall.  700, 
19  L.  Ed.  227. 
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(2)  Secession  Ordinanses  Void;  Seceding  States  Never  Out  of  the  Union. — 
Considered  as  transactions  under  the  constitution,  the  ordinances  of  secession 
passed  by  the  seceding  states  were  null  and  void,  and  wholly  without  operation 
in  law.  The  states  enacting  them  did  not  cease  to  be  states  of  the  Union,  nor 
their  citizens  to  be  citizens  of  the  tJnion.  At  no  time  were  t!ie  rebellious  states 
out  of  the  pale  of  the  Union.-*'* 

(3)  Constitutional  Status  of  Seceding  States  and  Their  Inhabitants — (a) 
Generally. — The  rights  of  the  seceding  states  under  the  constitution  were  sus- 
pended, but  not  destroyed.  Their  constitutional  duties  and  obligations  were 
unaffected    and    remained   the   same."*-^ 

Inhabitants  Considered  as  Enemies. — Persons  residing  in  the  rebel  states 
at  any  time  during  the  civil  war  were  considered  as  enemies,  during  such  resi- 
dence, without  regard  to  their  personal  sentiments  or  dispositions.^"  But  this 
was  never  held  in  respect  to  persons  faithful  to  the  Union,  who  escaped  from 
those  states  and  subsequently  resided  in  the  loyal  states,  or  in  neutral  coun- 
tries. Such  citizens  of  the  United  States  lost  no  rights  as  citizens  by  reason  of 
temporary  and  constrained  residence  in  the  rebellious  portion  of  the  country.^i 

(b)  The  Confederate  States  Government  and  Its  Status. — See  the  title 
States. 


48.  Secession      ordinances;      validity. — ■ 

White  f.  Cannon,  6  Wall.  443,  4  50,  18  L- 
Ed.  923;  Texas  v.  White,  7  Wall.  700,  19 
L.  Ed.  227;  Hickman  v.  Jones.  9  Wall.  197, 
19  L.  Ed.  551;  White  v.  Hart,  13  Wall. 
640.  65],  20  L.  Ed.  685;  Gunn  v.  Barry.  15 
Wall.  610,  623,  21  L.  Ed.  212;  Dewing  v. 
Perdicaries.  96  U.  S.  193,  24  L.  Ed.  654; 
Keith  V.  Clark,  97  U.  S.  454,  24  L.  Ed. 
1071;  Daniels  v.  Tearney.  102  U.  S.  415, 
418,  26  L.  Ed.  187. 

Considered  as  transactions  under  the 
constitution,  the  ordinance  of  secession, 
adopted  by  the  convention  and  ratified  by 
a  majority  of  the  citizens  of  Texas,  and 
all  the  acts  of  her  legislature  intended  to 
give  eflfect  to  that  ordinance,  were  abso- 
lutely null.  They  were  utterly  without 
operation  in  law.  The  state  did  not  cease 
to  be  a  state,  nor  her  citizens  to  be  citi- 
zens of  the  Union.  Texas  v.  White,  7 
Wall.  700.  19  L.  Ed.  227. 

The  ordinance  of  secession  passed  by 
the  state  of  Louisiana,  on  the  26th  day  of 
January,  1861.  was  a  nullity,  and  did  not 
afTect  the  previous  jurisdiction  of  the  su- 
preme court  of  that  state,  or  its  relation 
to  the  appellate  power  of  the  supreme 
court  of  the  United  States.  White  v. 
Cannon,  6  Wall.  443.  450,  18  L.  Ed.  923. 

The  Virginia  ordinance  of  secession  was 
void.  Daniels  v.  Tearney,  102  U.  S.  415, 
418.  26  L.  Ed.  187-  Texas  v.  White,  7  Wall. 
700.  19  L.  Ed.  227;  Hickman  v.  Jones,  9 
Wall.  197.  19  L.  Ed.  551;  Dewing  v.  Per- 
dicaries, 96  U.  S.  193.  24  L.  Ed.  654. 

Georgin.  since  she  came  into  the  Union 
as  one  of  the  original  thirteen  states,  has 
never  been  a  state  out  of  the  Union. 
Gunn  V.  Barry,  15  Wall.  610,  623.  21  L. 
Ed.  212. 

The  political  society  which,  in  1796,  was 
organized  and  admitted  into  the  Union  bj^ 
the  name  of  Tennessee,  has  to  this  time 
remained  the  same  body  politic.  Its  at- 
tempt to   separate  itself  from  that  Union 


did  not  destroy  its  identity  as  a  state, 
nor  free  it  from  the  binding  force  of  the 
constitution  of  the  United  States.  Keith 
V.   Clark.  97  U.  S.  454,  24   L.   Ed.  1071. 

49.  Constitutional  status  of  seceding 
states  and  their  inhabitants. — White  v. 
Hart,  13  Wall.  646,  051,  20  L.  Ed.  685; 
Gunn  V.  Barry,  15  Wall.  610,  623,  21  L. 
Ed.  212:  Keith  v.  Clark,  97  U.  S.  454,  24 
L.    Ed.    1071. 

Same — ^Impairing  obligation  of  con- 
tracts.— They  could  not  tiicn  pass  a  law 
impairing  the  obligation  of  a  contract  any 
more  than  before  the  rebellion,  or  now, 
since.  White  v.  Hart.  13  Wall.  646,  20  L. 
Ed.  685. 

Right  of  seceding  state  to  sue  in  United 
States  supreme  court. —  But  in  order  to  the 
exercise,  by  a  state,  of  the  right  to  sue  in 
the  United  States  supreme  court,  there 
needs  to  be  a  state  government,  compe- 
tent to  represent  the  state  in  its  relations 
with  the  national  government,  so  far  at 
least  as  the  institution  and  prosecution 
of  a  suit  is  concerned.  While  Texas  was 
controlled  by  a  government  hostile  to  the 
United  States,  and  in  affiliation  with  a 
hostile  confederation,  waging  war  uprn 
the  United  States,  no  suit,  instituted  in 
her  name,  could  be  maintained  in  that 
court.  It  was  necessary  that  the  govern- 
ment and  the  people  of  the  state  should 
be  restored  to  peaceful  relations  to  the 
United  States,  under  the  constitution,  be- 
fore such  a  suit  could  be  prosecuted. 
Texas  V.  White,  7  Wall.  700,  19  L.  Ed. 
227. 

50.  Inhabitants  considered  as  enemies. — 
Prize  Cases,  2  Black  635,  606,  087,  688,  17 
E.  Ed.  459;  The  Venice.  2  Wall.  258,  17 
L.  Ed.  866;  Mrs.  Alexander's  Cotton,  2 
Wall.  404.  17  L.  Ed.  915:  The  Peterhoff, 
5  Wall.  28,  60.  18  L.  Ed.  564. 

51.  Same — Persons  escaping  from  se- 
cedirig  states. — The  Peterhoff,  5  Wall.  2S, 
GO,  18  L.  Ed.  564. 
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(c)  Validity  of  Acts  of  Confederate  and  Secession  Governmients. — See  the 
title  States. 

(d)  Reconstruction  and  Readinissiow  of  Seceding  States — (aa)  The  Pro- 
znsional  Governments. — So  long  as  the  war  continued,  it  cannot  be  denied  that 
the  president,  as  commander  in  chief,  might  institute  temporary  governments 
within  insurgent  districts,  occupied  by  the  national  forces,  or  take  provisional 
measures,  in  any  state,  for  the  restoration  of  a  state  government  faithful  to  the 
Union,  employing,  however,  in  such  efforts,  only  such  means  and  agents  as  were 
authorized  by  the  constitution  and  laws.^^  These  governments  were  provisional 
in  their  nature ;  they  were  existing  at  the  time  of  the  enactment  of  the  recon- 
struction  measures,   and  were  capable  of  continuance.^^ 

(bb)  The  Reconstruction  Governments. — Authority  for  Reconstruction 
Measures. — The  power  of  congress  to  suppress  the  rebellion  and  to  enact  the 
reconstruction  measures  for  the  restoration  and  establishment  of  the  local  gov- 
ernments in  the  seceding  states  and  the  renewal  of  their  relations  to  the  general 
government,  is  to  be  found  in  the  power  granted  to  suppress  insurrection  and 
in  the  duty  imposed  to  guarantee  to  every  state  in  the  Union  a  republican  form 
of   government.^'* 

Reconstruction  Constitutions  Adopted  without  Coercion. — The  consti- 
tutions adopted  by  the  seceding  states  as  conditions  precedent  to  their  readmis- 
sion,  are  to  be  deemed  to  have  been  adopted  without  the  coercion  or  dictation  of 
congress.^^ 

b.  The  States  Indestructible. — But  the  perpetuity  and  indissolubility  of  the 
Union  by  no  means  implies  the  loss  of  distinct  and  individual  existence  or  of  the 
right  of  self-government  by  the  states.  The  people  of  each  state  compose  a  state, 
having  its  own  government,  and  endowed  with  all  the  functions  essential  to  sep- 
arate and  independent  existence,  and  without  the  states  in  union  there  could 
be  »o  such  political  body  as  the  United  States.  Not  only  can  there  be  no  loss 
of  separate  and  independent  autonomy  to  the  states,  through  their  union  under 
tfee  eonstitutiwi,  but  it  may  be  not  unreasonably  said  that  the  preservation  of 
the  states,  and   the  maintenance  of  their  governments,  are  as  much   within  the 

52.  Reconstruction       and       readmission ;  renewal  of  the  conflict,  and  to  remedy  the 

provisional    governments. — Texas  v.  White,  evils  arising  from  it  in  so  far  as  that  could 

7   Wall.    TOO,    19    L.    Ed.   227;    The    Grape-  be     effected     by     appropriate     legislation." 

shot,  9  Wall.  129,  19  L.   Ed.  651.  White  v.  Hart,  13  Wall.  646,  651,  20  L.  Ed. 

It  was  within   the  constitutional  author-  685.  .                  . 

ity    of    the    president,    as    commander    in  Suit   authorized   by   reconstruction   gov- 

chief.      to     establish     therein     provisional  ernment— The       several^      executives       of 

courts   for   the   hearing   and   determination  Texas,   reorgamzed   partially,   at   least,  un- 

of    all    causes    arising    under    the    laws    of  ^er  the| authority  of  the  president   and   of 

the    state    or    of   the    United    States.      The  congress,  having  sanctioned  a  suit  brought 

provisional    court   for   the    state   of   Louis-  m    the    name    of    the    state,    the    necessary 

iana,  organized  under  the  proclamation  of  conclusion    is    that    it    was    instituted    and 

October    20,    1862,    was,    therefore,    right-  Pt'osecuted       by        competent       authority, 

fully  authorized  to  exercise  such  jurisdic-  Texas   v.    White,    7    Wall.    700,    19    L.    Ed. 

tion.     Tlae   Grapeshot,  9   Wall.   129,   19    L.  ^27.                             .                  .       . 

•^j    g^gi  55.  Reconstruction  constitutions. — White 

'o    c."             ^                  ixrv,-^       r,  ^xT^u    7nn  ^-   Hart.  13  Wall.  646,  20  L.   Ed.  685. 

..f  •io^^t'"1^7  4f'  "■               '                          '  The    constitution    Adopted    by    Georgia. 

743,  19  U  td.  ....7.  ^    -p    jggg^  ^^  which  it  was  provided  that 

54.  Authority    for    reconstruction    meas-  "^o  court   or  officer  shall  have,   nor  shall 

ures.— Texas  v.  White.  7  Wall.  700,  19  L.  the  general  assembly  give,  jurisdiction  to 

Ed.  227;  White  v.  Hart,  13  Wall.  646,  651,  ^ry.   or  give  judgment   on,   or  enforce  any 

20  L.  Ed.  685.  debt,    the    consideration    of    which    was    a 

"The   power   exercised   in   putting   down  slave,    or    the    hire    thereof,"    is    to   be    re- 

the    late    rebellion    is    given    expressly    by  garded  by  the  court  as  voluntarily  adopted 

the   constitution   to   congress.      That   body  by    the    state   named,   and   not   as    adopted 

made  the  laws  and  the  president  executed  under  any   dictation   and   coercion   of   con- 

them.     The  granted  power  carried  with  it  gress.     White  v.  Hart,  13  Wall.  646,  20  L. 

not    only    the    right    to    use    the    requisite  Ed.  685. 

means,  but  it  reached  further   and  carried  The   congress   having  received   and   rec- 

with  it  also  authority  to  guard  against  the  ognized   the    said    constitution   as   the   vol- 
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design  and  care  of  the  constitution  as  the  preservation  of  the  Union  and  the 
maintenance  of  the  national  government.  The  constitution,  in  all  its  provisions, 
looks  to  an  indestructible  Union,  composed  of  indestructible  states.  These  doc- 
trines are  at  the  basis  of  our  constitutional  government,  and  cannot  be  disre- 
garded with  safety.^^ 

8.  NuLiviFiCATiON. — The  doctrine  that  the  states  might  annul  or  disregard 
the  acts  of  the  national  legislature  is  to  be  regarded  as  definitely  and  finally 
cverthrown.^^ 

9.  ReivATions  of  the  States  to  One  Another — a.  In  What  Respect  States 
Foreign  to  One  Another — (1)  Generally. — The  states  of  the  Union  are  sover- 
eign within  their  respective  boundaries,  save  that  portion  of  power  which  they 
have  granted  to  the  federal  government,  and  foreign  to  each  other  for  all  but 
federal  purposes.  This  has  been  declared  to  be  a  fundamental  principle  of  the 
constitution.^^ 


untary  and  valid  offering  of  the  state  of 
Georgia,  the  supreme  court  is  concluded 
by  such  action  of  the  political  depart- 
ment of  the  government.  White  v.  Hart, 
13  Wall.   646,  20   L.   Ed.  685. 

56.  The  states  indestructible. — Passen- 
ger Cases  (opinion  of  Wajme,  J.).  7  How. 
283,  429,  12  L.  Ed.  702;  Scott  V.  Sand- 
ford,  19  How.  393,  448,  15  L.  Ed.  691; 
Lane  County  v.  Oregon,  7  Wall.  71,  76,  19 
L.  Ed.  101;  Texas  v.  White,  7  Wall.  700. 
725,  19  L.  Ed.  227;  Collector  v.  Day,  11 
Wall.  113,  125,  20  L.  Ed.  122;  Railroad  Co. 
V.  Peniston,  18  Wall.  5,  31,  21  L.  Ed.  787; 
Smith  V.  Alabama,  124  U.  S.  465,  476.  31  L. 
Ed.  508;  Plumley  v.  Massachusetts,  155  U. 
S.  461,  478,  39  L.  Ed.  223;  Pollock  v. 
Farmers'  Loan,  etc.,  Co.,  157  U.  S.  429, 
560,  39  L.  Ed.  759;  Pollock  v.  Farmers' 
Loan,  etc.,  Co.  (rehearing),  158  U.  S.  601, 
607,  39  L.  Ed.  1108;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  348, 
48  L.  Ed.  679;  South  Carolina  v.  United 
States,  199  U.  S.  437,  453,  50  L.  Ed.  261. 
See,  also,  ante,  "Dual  Nature  of  Govern- 
ment." VL  p,  1;  "Generally,"  VL  D,  3, 
c,  (l);  "Neither  Government  to  Intrude 
upon  the  Jurisdiction,  Interfere  with  the 
Operation,  nor  Burden  the  Instrumental- 
ities of  the  Other,"  VI,  D,  3,  c,  (6),  (b), 
et  seq. 

"The  people  of  each  state  compose  a 
state,  having  its  own  government,  and  en- 
dowed with  all  the  functions  essential  to 
separate  and  independent  existence.  The 
states  disunited  might  continue  to  exist. 
Without  the  states  in  union  there  could 
be  no  such  political  body  as  the  United 
States."  Lane  County  v.  Oregon,  7  Wall. 
71,  19  L.  Ed.  101;  Pollock  v.  Farmers' 
Loan,  etc.,  Co..  157  U.  S.  429,  560,  39  L. 
Ed.   759. 

"The  states  are,  and  they  must  ever  be, 
co-existent  with  the  national  government. 
Neither  may  destroy  the  other.  Hence 
the  federal  constitution  must  receive  a 
practical  construction.  Its  limitations  and 
its  implied  prohibitions  must  not  be  ex- 
tended so  far  as  to  destroy  the  necessary 
powers  of  the  states,  or  prevent  their  ef- 
ficient exercise."  Railroad  Co.  v.  Penis- 
ton.  18  Wall.  5,  31,  21  L.  Ed.  787. 

"In    many    articles    of    the    constitution 


the  necessary  existence  of  the  states,  and, 
within  their  proper  spheres,  the  independ- 
ent authority  of  the  states,  is  distinctly 
recognized.  To  them  nearly  the  whole 
charge  of  interior  regulation  is  committed 
or  left;  to  them  and  to  the  people  all 
powers  not  expressly  delegated  to  the 
national  government  are  reserved."  Lane 
County  V.  Oregon,  7  Wall.  71,  76,  19  L. 
Ed.  101;  Smith  v.  Alabama,  124  U.  S.  465, 
476,  31  L.  Ed.  508;  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  472,  39  L.  Ed.  223; 
Pollock  V.  Farmers'  Loan,  etc.,  Co.,  157 
U.  S.  429,  560,  39   L.  Ed.  759. 

"The  principle  upon  which  our  govern- 
ments rest,  and  upon  which  alone  it  con- 
tinues to  exist,  is  the  union  of  the  states, 
sovereign  and  independent  within  their 
own  limits  in  their  internal  and  domestic 
concerns,  and  bound  together  as  one 
people  by  a  general  government,  possess- 
ing certain  enumerated  and  restricted 
powers  delegated  to  it  by  the  people  of 
the  several  states."  Scott  v.  Sandford,  19 
How.   393,  448,   15   L.   Ed.   691. 

"That  is  a  very  narrow  view  of  the  con- 
stitution which  supposes  that  any  political 
sovereign  right  given  by  it  can  be  exer- 
cised, or  was  meant  to  be  used,  by  the 
United  States  in  such  a  way  as  to  dissolve, 
or  even  disquiet  the  fundamental  organi- 
zation of  either  of  the  states.  The  con- 
stitution is  to  be  interpreted  by  what  was 
the  condition  of  the  parties  to  it  when  it 
was  formed,  by  their  object  and  purpose 
in  forming  it,  and  by  the  actual  recogni- 
tion in  it  of  the  dissimilar  institutions  of 
the  states.  The  exercise  of  constitutional 
power  by  the  United  States,  or  the  con- 
sequences of  its  exercise,  are  not  to  be 
concluded  by  the  summary  logic  of  ifs 
and  syllogisms."  (Opinion  of  Wayne,  J.) 
Passenger  Cases,  7  How.  283,  428,  429,  12 
L.  Ed.   702. 

57.  Nullification. — Legal  Tender  Cases 
(concurring  opinion  of  Bradley,  J.),  12 
Wall.  457.  555,  20  L.  Ed.  287. 

The  legislature  of  a  state  cannot  annul 
the  judgments,  nor  determine  the  juris- 
diction, of  the  courts  of  the  United  States. 
United  States  v.  Peters,  5  Cranch  115,  3 
L.  Ed.  53. 

58.  Relation   of   states   to   one   another; 
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(2)  No  State  to  Exercise  Its  Legislative  or  Judicial  Pozcers  zvitJiin  the  Limits 
of  Another. — The  legislative  and  judicial  authority  of  each  state  is  bounded  by 
its  territorial  limits  and  cannot  be  exercised  with  respect  to  persons  or  property 
within  other  states.  No  state  tribunal  can  extend  its  processes  beyond  state  limits, 
so  as  to  subject  either  persons  or  property;  and  state  laws  have  no  operation 
beyond  state  lines ;  except  so  far  as  is  allowed  by  comity.  Any  exertion  of 
authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapable  of  bind- 
ing such  persons  or  property  in  any  other  tribunals."^ 


state  sovereignty. — Rhode  Island  v.  Mass- 
achusetts, 12  Pet.  657,  720,  9  L.  Ed.  1233; 
United  States  Bank  v.  Daniel,  12  Pet.  32. 
33.  9  L.  Ed.  989;  Buckner  v.  Finley,  2  Pet. 
586,  590,  7  L.  Ed.  528.  See,  also,  ante, 
"States  Sovereign  to  What  Extent,"  VI, 
D,   3,  b,    (6),   et  seq. 

Although  the  states  are  members  of  the 
American  Union,  formed  by  the  federal 
constitution,  each  retains  its  individual 
sovereignty,  and  with  respect  to  their  mu- 
nicipal regulations  they  are  to  each  other 
foreign.  Buckner  v.  Finley,  2  Pet.  586, 
591.  7  L.  Ed.  528;  Cherokee  Nation  v. 
Georgia  (opinion  of  Baldwin,  J.),  5  Pet.  1, 
47,  8  L.  Ed.  25. 

One  state  is  not  bound  to  make  its 
laws  harmonize  with  those  of  another. 
Kidd  V.  Alabama,  188  U.  S.  730,  732,  47  L. 
Ed.  669;  Kansas  v.  Colorado,  206  U.  S.  46, 
95,  51  L.  Ed.  956. 

States  of  the  Union,  though  free  and 
independent,  appear  not  to  be  such  dis- 
tinct sovereignties  as  have  no  relation  to 
each  other  e.xcept  by  general  treaties  and 
alliances,  but  are  bound  together  by  com- 
mon interests  and  are  jointly  represented 
and  directed  as  to  national  purposes  by 
one  body  as  the  head  of  the  whole.  Camp 
V.  Lockwood,  1  Dall.  393,  403,  1  L.  Ed.  192. 

"The  states  of  this  Union  cannot  make 
war  upon  each  other.  They  cannot  'grant 
letters  of  marque  and  reprisal.'  They 
cannot  make  reprisal  on  each  other  by 
embargo.  They  cannot  enter  upon  diplo- 
matic relations  and  make  treaties.  As 
Mr.  Justice  Baldwin  remarked  in  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  726, 
9  L.  Ed.  1233:  'Bound  hand  and  foot  by 
the  prohibitions  of  the  constitution,  a 
complaining  state  can  neither  treat,  agree, 
nor  fight  with  its  adversary,  without  the 
consent  of  congress;  a  resort  to  the  ju- 
dicial power  is  the  only  means  left  for 
legally  adjusting,  or  persuading  a  state 
which  has  possession  of  disputed  terri- 
tory, to  enter  into  an  agreement  or  com- 
pact, relating  to  a  controverted  boundary. 
Few,  if  any,  will  be  made,  when  it  is  left 
to  the  pleasure  of  the  state  in  possession; 
but  when  it  is  known  that  some  tribunal 
can  decide  on  the  right,  it  is  most  probable 
that  controversies  will  be  settled  by  com- 
pact.'" Kansas  v.  Colorado,  185  U.  S. 
125.  143,  46  L.  Ed.  838. 

5f)  State  powers  not  to  be  exercised 
within  the  limits  of  other  states. — Young 
V.   Bank,  4  Cranch   384,  397,  2  L.   Ed.   655; 


Terrett  v.  Taylor,  9  Cranch  43,  52,  3  L.  Ed. 
650;  United  States  v.  Bevans,  3  Wheat. 
336,  386,  4  L.  Ed.  404;  Wilkinson  v.  Le- 
land,  2  Pet.  627,  7  L.  Ed.  542;  Rhode  Is- 
land V.  Massachusetts,  12  Pet.  657,  733,  9 
L.  Ed.  1233;  Martin  v.  Waddell,  16  Pet. 
367,  10  L.  Ed.  997;  Pollard  v.  Hagan,  3 
How.  212,  11  L.  Ed.  565;  D'Arcy  v. 
Ketchum,  11  How.  165,  13  L.  Ed.  648; 
Den  V.  Jersey  Co.,  15  How.  426,  14  L. 
Ed.  757;  Smith  v.  Maryland,  18  How.  71, 
15  L.  Ed.  2G9;  Scott  v.  Sandford.  19  How. 
393,  460,  461,  15  L.  Ed.  691;  Ableman  v. 
Booth,  21  How.  506,  16  L.  Ed.  169;  Ken- 
tucky V.  Dennison,  24  How.  66,  107,  16 
L.Ed.  717;  McCool  t/.  Smith,  1  Black  459, 
17  L.  Ed.  218;  Christmas  v.  Russell.  5 
Wall.  290,  301,  18  L.  Ed.  475;  Railroad 
Co.  V.  Jackson,  7  Wall.  262,  19  L.  Ed.  881; 
St.  Louis  V.  Ferry  Co.,  11  Wall.  423,  20 
L.  Ed.  192;  Tarble's  Case,  13  Wall.  397, 
405,  20  L.  Ed.  597;  State  Tax  on  Foreign- 
Held  Bonds,  15  Wall.  300.  319,  21  L.  Ed. 
179:  Deleware  Railroad  Tax,  18  Wall. 
206,  21  L.  Ed.  888;  Tappan  v.  Merchants' 
Nat.  Bank,  19  Wall.  490.  499,  22  L.  Ed. 
189;  Pennoyer  v.  Neff,  95  U.  S.  714,  722, 
24  L.  Ed.  565;  Hoyt  v.  Sprague,  103  U. 
S.  613.  630,  26  L.  Ed.  585;  Bonaparte  v. 
Tax  Court,  104  U.  S.  592,  594,  26  L.  Ed. 
845;  Gloucester  Ferry  Co.  v.  Pennsylva- 
nia, 114  U.  S.  196,  208,  29  L.  Ed.  158;  Ex 
parte  Reggel,  114  U.  S.  642.  651,  29  L. 
Ed.  250;  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 122  U.  S.  347,  358,  359,  30  L.  Ed. 
1187;  Manchester  v.  Massachusetts,  139 
U.  S.  240,  263,  35  L.  Ed.  159;  Carpenter 
V.  Strange.  141  U.  S.  87,  106,  35  L.  Ed. 
640;  Horn  Silver  Min.  Co.  v.  New  York 
State.  143  U.  S.  305,  315,  36  L.  Ed.  164; 
Huntington  v.  Attrill.  146  U.  S.  657,  669, 
36  L.  Ed.  1123;  Ashley  v.  ^van,  tT  U. 
S.  436,  440,  38  L.  Ed.  773;  New  Yoi '  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628, 
646,  38  L.  Ed.  846;  Hooper  v.  Califor- 
nia, 155  U.  S.  648.  656,  39  L.  Ed.  297; 
Chicago,  etc.,  R.  Co.  v.  Chicago.  166  U. 
S.  226,  41  L.  Ed.  979;  Dewey  v.  Des 
Moines,  173  U.  S.  193,  204.  43  L.  Ed.  665; 
Overby  v.  Gorden,  177  U.  S.  214,  222,  44 
L.  Ed.  741;  Louisville,  etc..  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385,  47  L.  Ed.  513; 
Delaware,  etc..  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341,  358,  49  L.  Ed.  1077;  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  199 
U.  S.  15)4,  204,  50  L.  Ed.  150;  Haddock  v. 
Haddock,  201  U.  S.  562,  579,  50  L.  Ed.  867; 
Kansas  7'.  Colorado,  206  U.  S.  46.  95.  97, 
51    L.    Ed.    956.     See,    generally,   upon    this 
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(3)    Right  of  One  State  to  Tax  Stock  or  Bonds  of  Another.— "Thar t  is  noth- 


subject,  the  title  CONFLICT  OF  LAWS, 
vol.    3,    pp.    1025,    1029,    1035,    1037. 

"The  several  states  are  of  equal  dignity 
and  authority,  and  the  independence  of 
one  implies  the  exclusion  of  power  from 
all  others."  Pennoyer  v.  Xeff,  95  U.  S. 
714.  722,  24  L.  Ed.  565;  Overby  v.  Gor- 
don,  177   U.   S.  214,   222,   44   L.   Ed.  741. 

"No  state  or  nation  can,  by  its  laws, 
directly  affect  or  bind  property  out  of  its 
own  territorj',  or  persons  not  resident 
therein."  Hoyt  v.  Sprague,  103  U.  S.  «13, 
680,  26  L.  Ed.  5S5. 

"The  authority  of  every  tribunal  is  nec- 
essarily restricted  by  the  territorial  limits 
of  the  state  in  which  it  is  established.  Any 
attempt  to  exercise  authority  beyond  those 
limits  w^ould  be  deemed  in  every  other 
forum,  as  has  been  said  by  this  court,  an 
illegitimate  assumption  of  power,  and  be 
resisted  as  mere  abuse.  D'Arcy  v.  Ket- 
chum,  11  How.  165,  13  L.  Ed.  648."  Pen- 
noyer V.  Nefif.  95  U.  S.  714,  720,  24  L.  Ed. 
5,65. 

"No  state  can  authorize  one  of  its 
judges  or  courts  to  exercise  judicial 
power,  by  habeas  corpus  or  otherwise, 
within  the  jurisdiction  of  another  and  in- 
dependent government."  Tarble's  Case, 
13  Wall.  397.  405,  20  L.  Ed.  597,  following 
Ableman  v.  Booth,  21  How.  506.  16  L. 
Ed.   169. 

A  state  legislature  cPn  mly  regulate 
those  courts  which  are  established  under 
the  authority  of  the  state.  It  cannot  af- 
fect the  judicial  proceedings  of  a  court 
of  the  United  States,  or  of  any  other 
state.     Young  v.   Bank,  4  Cranch  384,  397, 

2  L.  Ed.  655;  Kentucky  v.  Dennison,  24 
How.  66,  107,  16  L.  Ed.  717;  Ex  parte 
Res-gel,   114  U.   S.   642,  051.  ^9   L.    Ed.   2:-0. 

The  jurisdiction  of  a  state,  including  its 
legislative  power,  is  co-extensive  with  its 
territory.  A  place  within  the  boundary  is 
a  part  of  the  territory  of  a  state.  Title, 
jurisdiction  and  sovereignty  are  insepara- 
ble instruments  until  the  state  makes 
some    cession.      United    States   v.    Bevans, 

3  Wheat.  336.  386.  4  L-  Ed.  404;  Rhode 
Island  V.  Massachusetts.  12  Pet.  657.  733, 
9  L.  Ed.  1233;  Martin  v.  Waddell.  16  Pet. 
367.  10  L.  Ed.  997;  Pollard  v.  Hagan.  3 
How.  212.  11  L.  Ed.  565;  Den  v.  Jersey 
Co.,  15  How.  426,  14  L.  Ed.  757;  Smith 
rv  Mpryland,  18  How.  71,  15  L.  Ed.  269; 
Manchester  v.  Massachusetts.  139  U.  S. 
240,  263.  35   L.   Ed.   159. 

Virginia  laws  not  operative  in  District 
of  Columbia  after  cession. — After  the  ces- 
sion to  the  federal  government  of  that  por- 
ti'^'U  of  the  District  of  Columbia,  situated  in 
Virginia,  and  the  taking  exclusive  control 
thereof  by  congress,  the  legislature  of  Vir- 
gmia  had  no  power  to  legislate  with  respect 
to  corporations,  persons  or  property  within 
that  portion  of  the  district.  Terrett  v. 
Taylor,   9    Cranch    43,    52,   3    L.    Ed.    650. 

The  right  of  Virginia  to  legislate  for 
that    part    of    the    District    of    Columbia 


which  was  ceded  by  her  to  the  United 
States,  continued  until  the  27th  of  Feb- 
ruary, 1801.  Young  V.  Bank.  4  Cranch  384, 
'2    L.    Ed.    655. 

Virginia  laws  not  operative  in  North- 
west  ierr:tory  after  cession. — A  statue  of 
Virginia,  passed  after  the  1st  of  March, 
1784,  when  Virginia  ceded  to  the  United 
States  her  territory  north  and  west  of 
the  Ohio,  has  not,  and  never  had,  any 
force  within  the  limits*  of  Illinois.  Mc- 
Ccol  V.   Smith.  1   Black  459,  17  L.   Ed.  218. 

Laws  respecting  slaves  and  slavery. — 
Every  state  or  nation  possesses  an  ex- 
clusive sovereignty  and  jurisdiction  within 
its  own  territory,  and  its  laws  affect  and 
bind  all  property  and  persons  residing 
within  it.  It  may  regulate  the  manner 
and  circumstances  under  which  property 
is  held,  and  the  condition  and  capacity 
of  all  persons  therein;  also  the  remedy 
and  modes  of  administering  justice.  On 
the  other  hand,  it  is  equally  true  that 
no  state  or  nation  can  affect  or  bind 
property  out  of  its  territory,  or  persons 
not  residing  within  it.  No  state,  there- 
fore, can  enact  laws  to  operate  beyond 
its  own  dominion,  and  if  it  attempts  to 
do  so  such  laws  may  be  lawfully  refused 
obedience.  This  principle  is  applicable 
to  the  states  of  the  Union.  The  laws  of 
each  have  no  extraterritorial  operation 
within  the  jurisdiction  of  -mother,  excf^pt 
such  as  may  be  voluntarily  conceded  by 
the  laws  or  courts  of  justice  of  such  other 
state,  upon  principles  of  comity.  (Opin- 
ion of  Nelson,  J.)  Scott  v.  Sandford,  19 
How.   393.   460,   461,   15   L.    Ed.   691. 

The  state  laws  and  regulations  upon 
the  question  of  slavery  had  no  extra- 
territorial operation  within  the  free  states, 
except  by  virtue  of  the  fugitive  slave 
clause  of  the  constitution.  A  master  re- 
moving with  his  slaves  from  a  slave  into 
a  free  state  became  subject  to  the  laws  of 
such  state;  on  the  other  hand,  upon  his 
moving  back"  again  into  the  slave  state, 
the  status  of  the  slaves  as  such  was  then 
fixed  by  the  laws  of  that  state.  The  laws 
of  neither  state  had  any  force  or  effect 
within  the  limits  of  the  other.  (Opinion  of 
Nelson,  J.)  Scott  v.  Sandford,  19  How. 
393.    461.    15    L.    Ed.    691. 

State  insolvency  laws. — See  the  title 
CONFLICT  OF  LAWS.  vol.  3.  pp.  1082, 
1083. 

Administration  of  assets  without  the 
state. — The  sovereignty  of  the  state  of 
Georgia  and  the  jurisdiction  of  its  courts 
does  not  extend  to  or  embrace  the  assets 
of  a  decedent  situated  within  the  territorial 
jurisdiction  of  the  District  of  Columbia. 
Overbv  v.  Gordon,  177  U.  S.  214.  223, 
44  L.  Ed.  741.  See.  also,  the  titles  CON- 
FLICT OF  LAWS.  vol.  3.  P.  1039;  EX- 
ECUTORS   AND    ADMINISTRATORS. 

Respecting  transfer  of  real  properi^v  m 
another  state. — The  legislative  and  judi- 
;:ial     authority     of     New     Hampshire     are 
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ing  in  the  constitution  of  the  United  States  which  prohibits  one  of  the  states  of 


bounded  by  the  territory  of  that  state,  and 
cannot  be  rightfully  exercised  to  pass  es- 
tates lying  in  another  state.  The  sale  of 
real  estate  in  Rhode  Island,  by  an  exec- 
utrix, under  a  license  granted  by  a  court 
of  probate  of  New  Hampshire,  is  void; 
and  a  deed  executed  by  her  purporting  to 
convey  the  estate  is,  proprio  vigore,  in- 
operative to  pass  any  title  of  the  testa- 
tor to  any  lands  described  therein.  Wil- 
kinson V.  Leland,  &  Pet.  627,  7  L.  Ed.  542. 
See,  also,  the  title  CONFLICT  OF 
LAWS,  vol.   3,  p.   1035,   et  seq. 

Law  seeking  to  give  extraterritorial  op- 
eration to  statute  of  limitations. — A  Mis- 
sissippi statute  enacted  that  "no  action 
shall  be  maintained  on  any  judgment  or 
decree  rendered  by  any  court  without 
this  state  against  any  person,  who  at  the 
time  of  the  commencement  of  the  action 
in  which  such  judgment  or  decree  was  or 
siiall  be  rendered,  was  or  shall  be  a  resi- 
dent of  this  state,  in  any  case  where  the 
cause  of  action  would  have  been  barred 
by  any  act  of  limitation  of  this  state,  if 
such  suit  had  been  brought  therein."  It 
was  held  that  this  statute,  instead  of  be- 
ing a  statute  of  limitation  in  any  sense 
known  to  the  law,  was  an  attempt  to  give 
operation  to  the  statute  of  limitation  of  that 
state  in  all  the  other  states  of  the  Union 
by  denying  the  efficacy  of  any  judgment 
recovered  in  another  state  against  a  cit- 
izen of  Mississippi  for  any  catise  of  action 
which  was  barred  in  her  tribunals  under 
that  law;  and  that  said  statute  was  uncon- 
stitutional and  void  as  destroying  the 
right  of  any  party  to  enforce  a  judgment 
regularly  obtained  in  another  state,  and 
as  conflicting  therefore  with  the  full  faith 
and  credit  clause  of  the  federal  constitu- 
tion. Christmas  v.  Russell,  5  Wall.  290, 
301.  18  L.  Ed.  475.  See,  also,  the  title 
CONFLICT  OF  LAWS,  vol.  3.  p.  1089. 

Requiring  delivery  of  telegraph  mes- 
sages in  another  state. — A  state  statute 
requiring  telegraph  companies  to  deliver 
messages  by  messenger  when  the  person 
to  whom  addressed  lives  in  the  city  or 
town  in  which  the  telegraph  station  is 
situated,  or  within  one  mile  thereof,  is 
unconstitutional  in  so  far  as  it  under- 
takes to  compel  a  delivery  by  messenger 
to  persons  residing  in  another  state,  not 
only  for  the  reason  that  it  is  an  attempt 
to  regulate  interstate  commerce,  but  for 
the  further  reason  that  the  legislative  .ju- 
risdiction of  the  state  is  confined  to  state 
limits.  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 122  U.  S.  347,  358,  359.  30  L.  Ed. 
1187. 

The  statute  of  the  state  of  Georgia  of 
October  22,  1887,  requiring  every  tele- 
graph company  with  a  line  of  wires, 
wholly  or  partly  within  that  state,  to  re- 
ceive dispatches,  and  upon  payment  of 
the  usual  charges,  to  transmit  and  de- 
liver them  with  due  diligence  under  a 
penalty  of  $100,  is  not  open  to  the  objec- 


tion that  was  regarded  as  fatal  in  the 
Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  30  L.  Ed.  1187,  since  no  attempt 
was  made  to  enforce  the  provisions  of 
such  statute  beyond  the  limits  of  the  state. 
Western  Union  Tel.  Co.  v.  James,  162  U. 
S.  650.  662,  40  L.   Ed.   1105. 

Marriage  and  divorce. — For  the  appli- 
cation of  this  doctrine  to  the  marriage 
relation  where  only  one  of  the  parties  is 
domiciled  within  the  state,  see  the  title 
DIVORCE. 

Power  of  state  to  punish  crime. — The 
offense  which  a  criminal  statute  defines 
and  purports  to  punish  must  be  an  offense 
committed  within  the  limits  of  the  juris- 
diction of  the  legislative  body  enacting 
it.  James  v.  Bowman,  190  U.  S.  127.  142, 
47  L.  Ed.  979.  See,  also,  Hooper  v'.  Cal- 
ifornia, 155  U.  S.  648,  39  L.  Ed.  297;  All- 
geyer  v.  Louisiana,  165  U.  S.  578,  590,  41 
L.  Ed.  832;  Nutting  v.  Massachusetts.  183 
U.   S.    553,   46   L.    Ed.  324. 

"Were  any  one  state  of  the  Union  to 
pass  a  law  for  trying  a  criminal  in  a 
court  not  created  by  itself,  in  a  place  not 
within  its  jurisdiction,  and  direct  the  sen- 
tence to  be  executed  without  its  terri- 
tory, we  should  all  perceive  and  acknowl- 
edge its  incompetency  to  such  a  course 
of  legislation."  Cohens  v.  Virginia,  6 
Wheat.   264,   427,   5    L.   Ed.   257. 

"A  state  legislature,  the  state  of  Mary- 
land, for  example,  cannot  punish  those 
who,  in  another  state,  conceal  a  felony 
committed  in  Maryland."  Cohens  v.  Vir- 
ginia. 6  Wheat.   264,  428.   5   L-    Ed.   257. 

Same — Punishment  of  criminals  found 
within  jurisdiction  although  crime  com- 
mitted elsewhere. — The  states  may,  if 
they  think  proper,  in  order  to  deter  of- 
fenders in  other  countries  from  coming 
among  them,  make  crimes  committed 
elsewhere  punishable  in  their  courts  if  the 
guilty  party  shall  be  found  within  their 
jurisdiction.  This  is  based  upon  the  power 
of  self-protection;  the  right  to  protect  it- 
self from  paupers,  criminals,  etc.,  coming 
from  other  jurisdictions,  and  does  not  in- 
volve any  question  as  to  the  exer- 
cise of  state  powers  beyond  state 
limits.  (Opinion  of  Tanney,  C.  J.)  Holmes 
V.  Jennison,  14  Pet.  540,  569,  10  L.  Ed. 
579.  See,  also,  the  title  CONFLICT  OF 
LAWS,   vol.   3,   p.   1073,   et   seq. 

Same — Cannot  prevent  citizen  from 
making  f  orbiden  contract  without  the  state. 
— A  citizen  of  a  state,  under  the  provi- 
sions of  the  federal  constitution,  has  a 
right  to  contract  outside  of  the  state  for 
insurance  on  his  property — a  right  of 
which  state  legislation  cannot  deprive 
him.  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
590,  41  L.  Ed.  832  (distinguishing  Hooper 
7'.  California,  155  U.  S.  648,  39  L.  Ed.  297); 
Nutting  V.  Massachusetts,  183  U.  S.  553, 
46  L.  Ed.  324. 

Section  439  of  the  Penal  Code  of  Cali- 
fornia, making  it  a  misdemeanor  for  any 
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the  Union   from  taxing  the  pubHc  stocks  and  securities  of  a  sister  state  in  the 


person  in  that  state  to  procure  insurance 
for  a  resident  in  the  state  from  an  insur- 
ance company  not  incorporated  under  its 
laws  and  which  has  not  tiled  a  bond  re- 
quired by  the  laws  of  the  state  relative 
to  insurance,  is  not  unconstitutional  as  an 
attempt  to  forbid  and  punish  the  p*"©- 
curement  of  a  contract  outside  of  the 
state;  since  by  the  express  terms  of  the 
act  it  undertakes  to  punish  only  those  per- 
sons who  procure  the  forbidden  contract 
within  the  state.  Hooper  v.  California, 
155  U.  S.  648,  656,  39  L.  Ed.  r  )7. 

A  Louisiana  act  provided  t.iai  any  per- 
son who  should  do  any  .'ict  to  e."i\  -t  any 
marine  insurance,  either  for  hini:  '•  or 
others,  on  property  then  in  the  stale.  ;n 
any  marine  insurance  company  which  had 
failed  to  comply  with  the  state  laws  in 
any  respect,  should  be  subject  to  a  fine. 
But  as  applied  to  a  case  where  the  con- 
tract was  made  in  New  York  with  a  com- 
pany of  that  state,  the  preiniums  and 
losses  to  be  there  paid,  the  act  was  held 
unconstitutional,  because  the  state  had  no 
jurisdiction  thereof  and  it  therefore 
amounted  to  a  deprivation  of  liberty  with- 
out due  process  of  law  within  the  meaning 
of  the  fourteenth  amendment.  Allgeyer 
V.  Louisiana,  165  U.  S.  578.  589,  41  L.  Ed. 
832,  distinguishing  and  re-affirming 
Hooper  v.  California.  155  U.  S.  648.  39  L. 
Ed.  297. 

Nor  can  the  state,  where  the  contract 
is  made  without  the  state,  legally  pro- 
hibit its  citizen?  from  doing  such  an  act 
as  waiting  a  letter  of  notification,  even 
though  the  property,  which  is  the  sub- 
ject of  the  insurance,  may  be,  at  the 
time  the  insurance  attaches,  within  the 
state.  Allgeyer  v.  Louisiana,  165  U.  S. 
578.  591.  41   L.  Ed.  832. 

But  the  right  of  a  citizen  to  make  such  a 
contract  for  himself  beyond  the  limits  of 
the  state,  does  not  empower  him  to  au- 
thorize an  agent  to  violate,  in  his  behalf, 
the  laws  of  his  state  within  her  own  lim- 
its. Such  a  contention  ignores  the  vital 
distinction  between  acts  done  within  and 
acts  done  beyond  the  state  limits.  Nut- 
ting V.  Massachusetts,  183  U.  S.  553.  558, 
46  L.  Ed.  324.  See, 'also.  Hooper  v.  Cal- 
ifornia, 155  U.  S.  648.  39  L.  Ed.  297;  All- 
geyer V.  Louisiana,  165  U.  S.  578,  41  L. 
Ed.    832. 

While  the  legislature  cannot  impair  the 
freedom  of  a  resident  when  without  the 
state  to  elect  with  whom  he  will  con- 
tract, it  can  prevent  insurance  agents  from 
sheltering  themselves  under  his  freedom 
in  order  to  solicit  within  the  state  con- 
tracts which  otherwise  he  would  not  have 
thought  of  making.  It  may  prohibit  not 
only  agents  of  the  insurers,  but  also  bro- 
kers, from  soliciting  or  intermeddling  in 
such  insurance.  Nutting  v.  Massachusetts, 
183  U.   S.   553.  558.  46  L.   Ed.  324. 

The  Massachusetts  statute  of  1894,  ch. 
522.    §    98,   which   forbids   any   person,    as- 


suming to  act  as  an  insurance  agent  or 
insurance  broker,  to  act  in  any  manner  in 
the  negotiation  or  transaction  of  unlaw- 
ful insurance  with  a  foreign  insurance 
company  not  admitted  to  do  business  in 
that  commonwealth,  is  not  unconstitu- 
tional as  applied  to  the  case  of  an  insur- 
ance broker  who,  while  in  the  state  of 
Massachusetts,  solicits  from  a  resident  of 
that  state  an  application  for  insurance, 
pursuant  to  which  he  obtains,  through  his 
nonresident  principals,  a  policy  of  insur- 
ance from  a  company  not  authorized  to 
do  business  in  the  state,  and  which  policy 
he  (the  broker)  receives  in  the  state  and 
sends  by  mail  to  the  person  from  whom 
the  application  therefor  was  solicited. 
Nutting  V.  Massachusetts,  183  U  S  553 
46  L.  Ed.  324. 

Laws  respecting  taxation. — No  state 
can  legislate  except  with  reference 
to  its  own  jurisdiction.  One  state  cannot 
exempt  property  from  taxation  in  an- 
other. Each  state  is  independent  of  all 
the  others  in  this  particular.  Bonaparte 
V.  Tax  Court,  104  U.  S.  592,  594,  26  L. 
Ed.   8-15. 

Thub  a  statute  exempting  the  bonds  of 
the  state  from  taxation  cannot  operate  be- 
yond state  limits,  and  cannot  be  set  up 
in  defense  of  such  tax  imposed  by  the 
laws  of  another  state  upon  its  own  resi- 
dents and  their  property  within  its  limits. 
Bonaparte  v.  Tax  Court,  104  U  S  592 
594,  26   L.   Ed.  845. 

The  power  to  tax  is  limited  to  persons 
and  property  and  business  within  the 
state;  it  cannot  reach  the  person  or  prop- 
erty of  a  nonresident  situated  without  the 
state.  If  the  legislature  of  a  state  should 
enact  that  the  citizens  or  property  of  an- 
other state  or  country  situated  beyond 
its  geographical  limits  should  be  taxed 
in  the  same  manner  as  the  persons  and 
property  within  its  own  limits  and  subject 
to  its  authority,  or  in  any  other  manner 
whatsoever,  such  a  law  would  be  as  much 
a  nullity  as  if  in  conflict  with  the  most  ex- 
plicit_  constitutional  inhibition.  Jurisdic- 
tion is  as  necessary  to  valid  legislative  as 
to  valid  judicial  action.  Railroad  Co  v. 
Jackson,  7  Wall.  262,  19  L.  Ed.  88;  St. 
Louis  V.  Ferry  Co.,  11  Wall.  423,  20  L. 
Ed.  192;  State  Tax  on  Foreign-Held 
Bonds.  15  Wall.  300.  319,  21  L.  Ed.  179; 
Deleware  Railroad  Tax,  18  Wall.  206.  21 
L.  Ed.  888;  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  499,  22  L.  Ed.  189; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592*, 
26  L.  Ed.  845;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  208,  29  L  Ed. 
158;  Western  Union  Tel.  Co.  v.  Massa- 
chusetts. 125  U.  S.  530.  31  L.  Ed.  790; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  Ed.  613;  Massachu- 
setts V.  Western  Union  Tel.  Co.,  141  U. 
S.  40.  35  L.  Ed.  628;  Maine  v.  Grand 
Trunk  R.  Co..  142  U.  S.  217,  35  L.  Ed. 
994;     Horn   Silver   Min.   Co.  v.   New   York 
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hands  of  its  own  citizens,  it  being  well  settled  that  the  implied  prohibition  which 


State,  143  U.  S.  305,  315,  36  L.  Ed.  164; 
Ashley  v.  Ryan,  153  U.  S.  436,  440,  38  L- 
Ed.  773;  New  York,  etc.,  R.  Co.  v.  Penn- 
sylvania, 153  U.  S.  628.  646,  38  L.  Ed.  846; 
Pittsburg,  etc.,  R.  Co.  v.  Backus.  154  U. 
S.  421,  427,  31  L.  Ed.  1031;  Indianapolis, 
etc.,  R.  Co.  V.  Backus,  154  U.  S.  438,  38 
L.  Ed.  1040;  Cleveland,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  439,  38  L.  Ed.  1041; 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U. 
S.  688.  39  L.  Ed.  311;  Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  19,  41  L. 
Ed.  49;  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  194,  41  L.  Ed.  683;  Adams  Express 
Co.  V.  Indiana,  165  U.  S.  255,  41  L.  Ed. 
707;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  164,  41  L.  Ed.  953; 
Adams  Express  Co.  v.  Kentucky.  166  U. 
S.  171,  41  L.  Ed.  960;  Adams  Express  Co. 
V.  Ohio  (rehearing),  166  U.  S.  185,  41 
L.  Ed.  965;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  Ed.  979;  Sav- 
ings, etc..  Society  v.  Multnomah  County. 
169  U.  S.  421,  42  L.  Ed.  803;  Dewev  v. 
Des  Moines,  173  U.  S.  193,  204,  43  L.  Ed. 
665;  Louisville,  etc.,  Ferry  Co.  v.  Ken- 
tucky, 188  U.  S.  385,  47  L.  Ed.  513;  Del- 
aware, etc.,  R.  Co.  V.  Pennsylvania.  198 
U.  S.  341,  358,  49  L.  Ed.  1077;  Union 
Refrigerator  Transit  Co.  v.  Kentucky.  199 
U.  S.  194.  204,  50  L.  Ed.  150.  See  the  ti- 
tles CONFLICT  OF  LAWS,  vol.  3,  pp. 
1025.    1029.    1035.    1038;    TAXATION. 

This  rule  receives  its  most  familiar  il- 
lustration in  the  cases  of  land,  which  to 
be  taxable  must  be  within  the  limits  of 
the  state.  L^^nion  Refrigerator  Transit  Co. 
V.  Kentucky,  199  U.  S.  194.  204.  50  L.  Ed. 
150. 

But  it  applies  with  equal  cogency  to 
tangible  personal  property  situated  be- 
yond the  limits,  and  hence  beyond  the  ju- 
risdiction, of  the  state.  Union  Refrieera- 
tor  Transit  Co.  v.  Kentuckv,  199  U.  S. 
194,  204.  50  L.  Ed.  150.  See.  also.  Railroad 
Co.  7'.  Jackson,  7  Wall.  262,  19  L.  Ed. 
88;  State  Tax  on  Foreign-HcM  Bonds. 
15  Wall.  300.  21  L.  Ed.  179;  Tappan  v. 
Merchants"  Nat.  Bank,  19  Wall.  490,  499, 
22  L.  Ed.  189:  Chicago,  etc.,  R.  Co.  v. 
Chicago.  166  U.  S.  226.  41  L-  Ed.  979; 
Louisville,  etc..  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  Ed.  513:  Delaware, 
etc.,  R.  Co.  V.  Pennsylvania.  198  LT.  S. 
341.  358.  49  L.  Ed.  1077. 

A  state  cannot  tax  tangible  personal 
propertv  owned  by  a  corporation  domi- 
ciled within  the  state,  the  property  it- 
self being  out  of  and  having  no  situs 
within  the  state.  Delaware,  etc..  R.  Co. 
V.  Pennsylvania.  198  U.  S.  341.  49  L.  Ed. 
1077;  Union  Refrigerator  Transit  Co.  v. 
Kentucky.  199  U.  S.  194.  204.  50  L  Ed. 
1.50. 

A  corporation  organized  under  the  laws 
of  Kentucky,  and  doing  business  as  a 
transit  company,  is  not  subject  to  taxa- 
tion up'^n  its  taneible  personal  prnnerty. 
consisting  of  freight  cars  permanently  lo- 


cated in  other  states  and  employed  there 
in  the  prosecution  of  its  business.  Union 
Refrigerator  Transit  Co.  v.  Kentucky, 
199   U.    S.    194,   204,   50    L.    Ed.   150. 

Neither  can  the  state  attain  the  same 
end  by  taxing  the  enhanced  value  of  the 
capital  stock  of  the  corporation  which 
arises  from  the  value  of  the  property  be- 
j'ond  the  jurisdiction  of  the  state.  Dela- 
ware, etc.,  R.  Co.  V.  Pennsylvania.  198  U. 
S.   341.  49  L.   Ed.   1077. 

Whether  a  charge  be  viewed  as  a  tax, 
a  license  or  a  fee,  if  the  statute  imposing 
it  involves  the  assertion  of  the  right  of 
the  state  to  exercise  its  powers  of  taxa- 
tion beyond  its  geographical  limits,  it  is 
void.  Ashley  v.  Ryan,  153  U.  S.  436.  440, 
38   L.    Ed.   773. 

But  where  several  corporations  exist- 
ing under  the  laws  of  separate  states  are 
consolidated  under  a  statute  of  one  of 
the  states,  the  exaction  of  the  new  con- 
solidated company  of  a  percentage  on  its 
entire  authorized  stock  does  not  involve 
an  attempt  on  the  part  of  the  state  to 
extend  its  taxing  power  bevond  its 
geographical  limits.  Ashley  v.  Ryan,  153 
U.   S.   436,  38   L.   Ed.   773. 

Same — No  personal  judgment  for  taxes 
without  personal  service  of  process. — The 
state  cannot  reach  the  person  of  a  non- 
resident by  attempting  to  impose  a 
personal  judgment  upon  him,  without  pre- 
vious service  of  notice  upon  him  person- 
ally, in  a  special  assessment  or  tax  pro- 
ceeding. Dewej^  V.  Des  Moines,  173  U.  S. 
193.  204.  43  L.  Ed.  665.  See,  also,  the  ti- 
tles DUE  PROCESS  OF  LAW;  TURIS- 
DTCTION. 

Same — Taxation  of  mortgage  owned  by 
nonresident. — A  statute  which  makes 
mortgages  upon  real  estate,  whether 
such  mortgage  security  be  owned  by  res- 
idents or  nonresidents,  taxable  in  the 
county  in  which  the  real  estate  is  situated 
and  in  which  the  mortgage  is  recorded,  is 
not.  as  applied  to  nonresidents,  uncon- 
stitutional, either  as  an  attempt  to  tax 
property  not  having  its  situs  within  the 
state,  or  as  denying  the  owner  of  such 
mortgage  the  equal  protection  of  the 
laws,  or  as  depriving  him  of  his  property 
without  process  of  law.  Savings,  etc., 
Society  V.  Multnomah  County,  169  U.  S. 
421.  42  L.  Ed.  803.  criticising  case  of  the 
State  Tax  on  Foreip-n-Held  Bonds.  15 
Wall.  300.  323,  21  L.  Ed.  179.  and  holding 
it  to  be  un<^ii'=tainable  ^.n  this  point.  See, 
also,   the   title   TAXATION. 

Same — Requiring  corporation  to  with- 
hold tax  upon  interest  on  its  cor- 
porate obligations. — The  Pennsylvania  act 
of  I'JSo,  requiring  the  treasurers  of  pri- 
vate corporations  doing  business  in  that 
state,  regardless  of  whether  such  corpo- 
rations were  organized  under  the  laws  of 
that  state  or  not,  in  paving  the  interest 
due  upon  the  securities  held  by  residents 
of  the   state   of   Pennsylvania  in   their  re- 
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prevents  either   the   state   or   federal   governments    from   taxing   or   in   any   way 


from  a  tax  of  three  mills  on  the  dollar 
and  pay  the  same  into  the  treasury  of  the 
state,  as  applied  to  the  New  York  and 
Erie  Railroad  Company,  a  corporation  or- 
ganized under  the  laws  of  New  York  and 
having  its  principal  office  and  place  of 
business  in  that  state,  and  the  interest 
upon  whose  outstanding  securities  was 
payable  only  in  the  cities  of  New  York 
and  London,  was  unconstitutional,  not 
only  as  an  attempt  to  impair  the  obliga- 
tion of  the  contract  between  the  company 
and  its  creditors,  but  as  an  attempt  to  tax 
property  beyond  the  jurisdiction  of  the 
state.  New  York,  etc.,  R.  Co.  v.  Penn- 
sylvania, 153  U.  S.  628,  646,  38  L.  Ed.  846. 

Same — Property  on  Indian  reservation 
within  the  state. — Property,  real  or  per- 
sonal, owned  by  persons  not  Indians,  but 
situated  within  or  upon  an  Indian  Res- 
ervation within  the  limits  of  a  state  or 
territory,  is  subject  to  taxation  by  such 
state  or  territory.  Utah,  etc.,  Railway  v. 
Fisher.  116  U.  S.  28,  29  L.  Ed.  542;  Mari- 
copa, etc.,  R.  Co.  V.  Arizona,  156  U.  S.  347, 
39  L.  Ed.  447;  Thomas  v.  Gay,  169  U.  S. 
264,  42  L.  Ed.  740;  Waggoner  v.  Evans, 
170  U.  S.  588,  43  L.   Ed.  1154. 

Same — Interstate  bridge. — In  determin- 
ing the  value  of  the  property  of  a  bridge 
company  owning  and  operating  a  bridge 
spanning  a  navigable  river  between  two 
states,  together  with  the  approaches 
thereto,  the  state  does  not  deprive  it  of 
its  property  without  due  process  of  law 
nor  attempt  to  tax  property  situated  be- 
yond state  limits,  either  by  reason  of  the 
fact  that  it  includes  in  such  valuation  the 
franchise  granted  by  it,  or  because  it  as- 
sesses the  property  as  a  unit,  taking  into 
consideration  its  earning  capacity,  etc. 
Henderson  Bridge  Co.  v.  Kentuckv,  166 
U.  S.  150,  154,  41  L.  Ed.  953.  See,  als'o,  the 
title  TAXATION. 

Same — Property  of  interstate  railroads, 
telegraph  companies,  express  companies, 
etc.;  unit  system  of  valuation. — It  has  of- 
ten been  held  that  tlie  property  of  rail- 
road, telegraph  and  sleeping  car  com- 
panies, in  the  several  states  through  which 
their  lines  of  business  extend,  may,  for 
the  purpose  of  taxation,  be  valued  as  a 
tmit,  taking  into  consideration  the  uses  to 
which  it  is  put,  together  with  other  orop- 
erty  owned  by  such  companies  and  de- 
voted to  the  same  use,  regardless  of  where 
situated,  and  all  the  elements  making  up 
the  aggregate  value;  and  that  a  propor- 
tion of  the  whole,  fairly  and  properly  a.- 
ccrtained,  may  be  taxed  by  the  particu- 
lar state,  without  such  method  being  open 
to  the  objection  that  the  state  is  at- 
tempting to  tax  property  beyond  its  limits 
:'nd  jurisdiction,  or  thai  such  system  op- 
crates  to  deprive  such  companies  of  their 
property  without  due  process  of  law  or 
deny  them  the  equal  protection  of  the 
^aws.  Adams  Express  Co.  v.  Ohio.  165  U. 
?     194.    220.    41    L.    Ed.    683.    followed    in 


Adams  Express  Co.  v..  Indiana,  165  U.  S. 
255,  41  L.  Ed.  707.  Accord:  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U. 
S.  530,  31  L-  Ed.  790;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  35 
L.  Ed.  613;  Massachusetts  v.  Western 
Union  Tel.  Co.,  141  U.  S.  40,  35  L.  Ed. 
628;  Maine  v.  Grand  Trunk  R.  Co.,  142 
U.  S.  217.  35  L.  Ed.  994;  Pittsburg,  etc., 
R.  Co.  V.  Backus,  154  U.  S.  421,  31  L.  Ed. 
1031;  Indianapolis,  etc.,  R.  Co.  v.  Backus, 
154  U.  S.  438,  38  L.  Ed.  1040;  Cleveland, 
etc.,  R.  Co.  V.  Backus,  154  U.  S.  439,  38 
L.  Ed.  1041;  Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  41  L.  Ed.  49;  Adams  Express  Co. 
V.  Kentucky,  166  U.  S.  171,  41  L.  Ed.  960; 
Adams  Express  Co.  v.  Ohio  (rehearing), 
166  U.  S.  185,  41  L.  Ed.  965.  See,  also,  the 
title  TAXATION. 

While  there  is  a  distinction  between  the 
property  of  railroad  and  telegraph  com- 
panies and  that  of  express  companies,  in 
that  the  physical  unity  existing  in  the 
former  is  lacking  in  the  latter,  yet  there 
is  the  same  unity  in  the  use  of  the  entire 
property  for  the  speciRc  purpose,  and 
there  are  the  same  elements  of  value 
arising  from  such  use  Such  a  method  of 
taxation  is  no  more  unconstitutional, 
therefore,  when  applied  to  express  com- 
panies than  when  it  is  applied  to  railroad, 
telegraph  or  sleeping  car  companies. 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  194, 
220,  41  L.  Ed.  683,  followed  in  Adams  Ex- 
press Co.  V.  Indiana,  165  U.  S.  255.  41  L. 
Ed.   707. 

That  the  state,  in  determining  the  value 
of  the  property  of  an  express  company 
for  purposes  of  taxation,  takes  into  con- 
sideration the  franchises  and  the  earning 
capacity  of  the  companv.  considering  its 
business  as  a  unit,  and  then  fixes  its  value 
according  to  the  proportionate  amount  of 
property  owned  or  business  done  within 
the  state,  does  not  render  its  action  ob- 
noxious to  the  constitution  of  the  United 
States,  either  as  an  attempt  to  tax  prop- 
erty situated  without  the  state,  or  as  de- 
privins:  such  companies  of  their  property 
withrrt  6yQ  process  of  ifiw,  or  as  denvinr? 
them  the  equal  protection  of  the  laws. 
Ada'Tis  Express  Cn.  v.  Kentucky,  166  U. 
S.  171,  41  L.  Ed.  960;  Adams  Express  Co. 
V.  Ohio  frehearins),  166  U.  S.  185.  41  L. 
Ed.  965,  reaffirming  Adams  Express  Co. 
V.  Ohio.  165  U.  S.  194,  41  L.  Ed.  683.  and 
Adams  Express  Co.  v.  Indiana,  165  U.  S- 
255,    '-    L    Ed.    707. 

The  statute  of  the  state  of  Ohio  of 
April  27,  1893.  90  Laws  of  Ohio  330 
(amended  May  10,  1894,  91  Laws  of  Ohio 
220),  known  as  the  Nichols  law,  which 
created  a  board  of  appraisers  and  assess- 
ors, and  which,  in  substance,  required 
such  board,  in  determining  the  value  of 
property  owned  by  express  and  tele- 
graph companies  in  Ohio,  for  purposes  of 
soective    corporations,     to     deduct     there- 
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burdening  the  governmental  agencies  and  instrumentalities  of  the  other,  has 
no  application  as  between  the  states  themselves.  Such  securities,  therefore,  are 
taxable   at   the   residence  of   the  holder   just   as   any   other  property   wit4iin  the 

state.^*^ 

(4)    Invasion  of  Sovereignty  of  One  State  by  Citizens  of  Another;  How  Re- 
dressed.  "If  the  states  of  the' Union  were  possessed  of  an  absolute  sovereignty, 


taxation,  to  take  into  consideration  and 
be  gnided  by  the  value  of  such  property 
as  determined  by  the  value  of  the  entire 
capital  stock  of  said  companies,  and  such 
other  evidence  and  rules  as  would  en- 
able said  board  to  arrive  at  the  true  value 
in  the  money  of  the  entire  property  of  said 
companies  within  the  state  of  Ohio,  in 
th«  proportion  which  the  same  bore  to  the 
en-tire  property  of  said  companies  as  de- 
termined by  the  value  of  the  entire  capital 
st»ck  thereof,  etc.,  as  applied  to  express 
companies,  was  not  unconstitutional  as  de- 
priving them  of  their  property  without 
due  process  of  law,  or  as  denying  them 
the  equal  protection  of  the  laws,  or  as 
attempting  to  tax  property,  not  having  a 
situs  within  the  state  and  therefore  not 
wrthin  the  jurisdiction  of  the  state.  Ad- 
ams Express  Co.  v.  Ohio.  165  U.  S.  194, 
41  L.  Ed.  683. 

A  statute  of  a  state,  requiring  a  tele- 
graph company  to  pay  a  tax  upon  its 
property  within  the  state,  valued  at  such 
a  proportion  of  the  whole  value  of  its 
capital  stock  as  the  length  of  its  lines 
within  the  state  bears  to  the  length  of  all 
its  lines  everywhere,  deducting  a  surn 
eqaal  to  the  value  of  its  real  estate,  and 
machinery  subject  to  local  taxation  withm 
the  state,  is  not  invalid  as  an  attempted 
taxation  of  franchises  granted  by  the  fed- 
eral government  or  as  an  attempt  to  tax 
property  situated  without  the  state.  Such 
a  law  is  constitutional  and  valid,  notwith- 
standing that  nothing  is,  in  terms,  directed 
to  be  deducted  from  the  valuation,  either 
for  the  value  of  its  franchises  from  the 
United  States,  or  for  the  value  of  its  real 
estate  and  machinery  situated  and  taxed 
m  other  states;  unless  there  is  something 
more  showing  that  the  system  of  taxation 
adot>t€d  is  oppressive  and  unconstitu- 
tional Western  Union  Tel.  Co.  v.  Tag- 
gart.   163   U.    S.   1,   19,  41    L.    Ed.   49. 

The  Indiana  statute  of  March  6,  1893, 
ch  171,  regarding  telegraph  companies, 
as  construed  and  applied  by  the  supreme 
court  of  that  state,  while  it  takes,  as  the 
basis  of  valuation  of  the  company's  prop- 
erty within  the  state,  the  proportion  _  of 
the  value  of  its  whole  capital  stock  which 
the  length  of  its  lines  within  the  state 
bears  to  the  whole  length  of  all  its  lines 
makes  it  the  duty  of  the  state  board  of 
tax  commissioners  to  make  deductions,  on 
account  of  a  greater  proportional  value  of 
the  company's  property  outside  of  the 
state,  or  for  any  other  reason,  and  to  as- 
sess its  property  within  the  state  at  its 
true  cash  value  only.  Sn  construed,  the 
statute    is   not  unconstitutional   as    an    at- 


tempt by  the  state  to  tax  the  telegraph 
companies  as  a  federal  agency,  or  as  an 
attempt  to  tax  the  franchise  granted  by 
the  federal  government,  or  as  an  attempt 
to  tax  property  situated  without  the  state. 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1,  27,  41  L.  Ed.  49;  following  West- 
ern Union  Tel.  Co.  v.  Massachusetts,  125 
U.  S.  530,  31  L.  Ed.  790;  S.  C,  Massa- 
chusetts V.  Western  Union  Tel.  Co..  141 
U.  S.  40,  35  L.  Ed.  628;  Pittsburg,  etc., 
R.  Co.  V.  Backus,  154  U.  S.  421,  31  L.  Ed. 
1031;  Indianapolis,  etc.,  R.  Co.  v.  Backus. 
154  U.  S.  438,  38  L.  Ed.  1040;  Cleveland, 
etc..  R.  Co.  V.  Backus,  154  U.  S.  439,  38 
L.   Ed.  1040._ 

The  provisions  in  §  80  of  the  Indiana 
act  of  March  6,  1891,  concerning  taxa- 
tion, that  the  "Rolling  stock  shall  be  listed 
and  taxed  in  the  several  counties  *  *  *  in 
the  proportion  that  the  main  track  used 
or  operated  in  such  county  *  *  *  bears  to 
the  length  of  the  main  track  used  or  op- 
erated by  such  person,  company  or  corpo- 
ration," and  the  requirement,  in  the  sched- 
ule to  be  returned  to  the  auditor  of  the 
state,  of  a  statement  of  the  amount  •of 
capital  stock  and  indebtedness,  does  not 
render  such  statute,  as  applied  to  a  rail- 
road situated  partly  within  the  state  and 
partly  within  other  states,  unconstitu- 
■tional  as  an  attempt  to  tax  property  situ- 
ated without  the  state.  It  merely  pro- 
vides a  method  for  ascertaining  the  value 
of  the  property  actually  within  the  state. 
Pittsburg,  etc.,  R.  Co.  v.  Backus,  154  U. 
S.  421,  427,  31  L.  Ed.  1031;  Indianapolis, 
etc.,  R.  Co.  V.  Backus,  154  U.  S.  438,  38 
L.   Ed.   1040. 

I-n  proceeding  under  such  statute  to  as- 
sess the  value  of  that  part  of  the  road  ac- 
tually within  the  state,  it  is  competent  for 
the  board  to  treat  the  property  for  the 
purpose  of  taxation  as  a  single  property, 
and  then  determine  the  value  of  that  por- 
tion within  the  state  upon  the  mileage 
basis  in  accordance  with  the  proportion 
which  it  bears  to  the  entire  mileage  of 
the  road.  It  is  not  necessary  for  the  as- 
sessing board,  in  order  to  avoid  the 
charge  of  taxing  property  situated  with- 
out the  state,  to  tax  that  proportion  of 
the  road  situated  within  the  state  as  an 
independent  property,  distinct  from  the 
part  without,  and  place  upon  it  only  such 
valuation  as  it  would  have  if  operated 
separatelv  from  the  balance  of  the  road. 
Cleveland,  etc..  R.  Co.  v.  Backus,  154  U. 
S.    439,    38    L.    Ed.    1041. 

60.  Taxation  of  public  stocks  of  an- 
other state. — Bonaparte  v.  Tax  Court,  104 
U.   S.  592,  595.  26  L.  Ed.  845. 
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instead  of  a  limited  one,  they  could  demand  of  each  other  reparation  for  an  un- 
lawful invasion  of  their  territory  and  the  surrender  of  parties  abducted,  and  of 
parties  committing  the  offense,  and  in  case  of  refusal  to  comply  with  the  de- 
mand, could  resort  to  reprisals,  or  take  any  other  measures  they  might  deem 
necessary  as  redress  for  the  past  and  security  for  the  future.  But  the  states 
of  the  Union  are  not  absolutely  sovereign.  Their  sovereignty  is  qualified  and 
limited  by  the  conditions  of  the  federal  constitution.  They  cannot  declare  war 
or  authorize  reprisals  on  other  states.  Their  ability  to  prevent  the  forcible  ab- 
duction of  persons  from  their  territory  consists  solely  in  their  power  to  punish 
all  violations  of  their  criminal  laws  committed  within  their  borders,  whether  by 
their  own  citizens  or  by  citizens  of  other  states.  If  such  violators  have  escaped 
from  the  jurisdiction  of  the  state  invaded,  their  surrender  can  be  secured  upon 
proper  demand  on  the  executive  of  the  state  to  which  they  have  fled.  The  surrender 
of  the  fugitives  in  such  cases  to  the  state  whose  laws  have  been  violated  is  the  only 
aid  provided  by  the  laws  of  the  United  States  for  the  punishment  of  depreda- 
tions and  violence  committed  in  one  state  by  intruders  and  lawless  bands  from 
another  state.  The  offenses  committed  by  such  parties  are  against  the  state; 
and  the  laws  of  the  United  States  merely  provide  the  means  by  which  their  pres- 
ence can  be  secured  in  case  they  have  fled  from  its  justice."^ ^ 

Where  Citizen  Abducted  into  Another  State. — "No  mode  is  provided  by 
which  a  person  unlawfully  abducted  from  one  state  to  another  can  be  restored 
to  the  state  from  which  he  was  taken,  if  held  upon  any  process  of  law  for  of- 
fenses against  the  state  to  which  he  has  been  carried.  If  not  thus  held,  he  can, 
like  any  other  person  wrongfully  deprived  of  his  liberty,  obtain  his  release  on 
habeas  corpus.  Whether  congress  mi^ht  not  provide  for  the  compulsory  restora- 
tion to  the  state  of  parties  wrongfully  abducted  from  its  territory  upon  appli- 
cation of  the  parties,  or  of  the  state,  and  whether  such  provision  would  not 
greatly  tend  to  the  public  peace  along  the  borders  of  the  several  states,  are  not 
matters  for  present  consideration.  It  is  sufificient  now  that  no  means  for  such 
redress  through  the  courts  of  the  United   States  have  as  yet  been  provided.^ ^ 

b.  Settlement  of  Boundaries. — See  ante,  "To  Settle  Boundaries,"  VI,  D,  2,  c, 
(2).     See,  also,  the  titles  Boundaries,  vol.  3,  p.  494,  et  seq. ;    States. 

c.  Interstate  Comity. — See  the  titles  Conflict  of  Laws,  vol.  3,  p.  1030,  et 
seq. ;  States. 

d.  Bxtradition  of  Fugitives. — See  the  title  Extradition. 

e.  Compacts  between  States. — See  the  title  States. 

f.  Privileges  and  Immunities  of  Citizens. — See  post,  "Citizenship  in  the  States 
and  the  Protection  Afforded  by  Art.  4,  §  2,  of  the  United  States  Constitution," 
XVII,  A,  2,  et  seq.  See,  also,  the  titles  Citizenship,  vol.  3,  pp.  804,  807; 
Civil  Rights,  vol.  3,  pp.  816,  829;  Corporations;  Foreign  Corporations;  Re- 
moval oE  Causes. 

g.  Full  Faith  and  Credit  Requirement. — See  the  title  Foreign  Judgments, 
Records  and  Judicial  Proceedings. 

10.  Constitutional  and  Political  Status  of  Indian  Tribes  and  Na- 
tions.— See  the  title  Indians. 

11.  Territories  and  Public  Domain. — See  ante,  "Power  to  Acquire,  Gov- 
ern and  Dispose  of  Territory,"  VI,  D,  2,  c,  (3),  et  seq.  See,  also,  the  titles 
Public  Lands;  Territories. 

61.  Invasion  of  sovereignty  by  citizens  proved  in  Pettibone  v.  Nichols,  203  U.  S. 
of  another  state;  how  redressed. — Mahon  192,  51   L.   Ed.   148.  followed  in   Moyer  v. 
V.    Justice,    127    U.    S.    700,    704.    32    L.    Ed.  Nichols,    203    U.    S.    221,    51    L.    Ed.    160. 
283.                                                    _  _  "There  is  no  comity  between  the  states 

62.  Same;  abduction  of  citizens. — Ma-  by  which  a  person  held  upon  an  indict- 
hon  V.  Justice,  127  U.  S.  700,  705,  32  L.  ment  for  a  criminal  offense  in  one  state 
Ed.   283.                                                      _  can   be   turned   over   to   the   authorities    of 

See  the  case  of  Mahon  v.  Justice,  127  another,  though  abducted  from  the  lat- 
U.  S.  700,  32  L.  Ed.  283,  discussed  and  ter."  Mahon  ?'.  Justice,  127  U.  S.  700, 
the     principles      announced      therein      ap-       706,  32   L.   Ed.   283. 
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VII.     Equal  Protection   of  the   Laws;   Class   Legislation. 

A.  Equal  Protection  as  Guaranteed  by  Art  4,  §  2,  of  the  Federal 
Constitution. — See  post,  "Citizenship  in  the  States  and  the  Protection  Afforded 
by  Art.  4,  §  2,  of  the  United  States  Constitution,"  XVII,  A,  2,  et  seq. 

B.  Equal  Protection  as  Guaranteed  by  the  Fourteenth  Amendment — 

1.  Persons  Protected — a.  Citizeyis  and  Aliens. — This  clause  of  the  fourteenth 
amendment  extends  its  protection  to  races,  classes,  and  individuals,  and  pro- 
hibits any  state  legislation  which  has  the  effect  of  denying  to  any  class  or  race 
or  to  any  individual  the  equal  protection  of  the  laws.^^  It  is  not  confined  to  the 
protection  of  citizens.  It  says:  "Nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  These  provisions  are  universal 
in  their  application,  to  all  persons  within  the  territorial  jurisdiction,  without  re- 
gard to  any  differences  of  race,  of  color,  or  of  nationality ;  and  the  equal  protec- 
tion of  the  laws  is  a  pledge  of  the  protection  of  equal  laws.^'* 

b.  Corporations. — It  is  well  settled  that  corporations  are  persons  within  the 
meaning  of  that  provision  of  the  fourteenth  amendment  which  forbids  any  state 
to  deprive  any  person  of  life,  liberty  or  property  without  due  process  of  law  or 
to  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.*'^ 


63.  Persons  protected;  citizens  and 
aliens. — Ex  parte  Virginia,  100  U.  S.  339, 
25  L.  Ed.  676;  Missouri  v.  Lewis,  101  U. 
S.  22.  25  L.  Ed.  989;  Pace  v.  Alabama, 
106  U.  S.  583,  584,  27  L.  Ed.  207;  Civil 
Rights  Cases,  109  U.  S.  3,  24,  27  L.  Ed. 
836.  See,  also,  the  titles  ALIENS,  vol. 
1,  pp.  219,  255;  CIVIL  RIGHTS,  vol.  3, 
p.    845. 

64.  Same. — Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  369,  30  L.  Ed.  220;  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  649,  694,  42 
I>.  Ed.  890;  Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  61,  62,  36  L.  Ed.  340; 
Lem  Moon  Sing  v.  United  States,  158  U. 
S.  538,  548.  39  L.  E.  1082;  Fong  Yue 
Ting  v.  United  States,  149  U.  S.  698,  37  L. 
Ed.  905;  Wong  Wing  v.  United  States, 
163   U.   S.   228,   238,   41    L.    Ed.    140. 

The  fourteenth  amendment  was  or- 
dained to  secure  equal  rights  to  all  per- 
sons. Ex  parte  Virginia.  100  U.  S.  339, 
25    L.    Ed.    676. 

65.  Corporations. — Lafayette  Ins.  Co.  zk 
French,  18  How.  404,  407,  15  L.  Ed.  451; 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  Ed. 
972;  Insurance  Co.  v.  Morse,  20  Wall.  445, 
455,  456,  22  L.  Ed.  365;  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  118  U.  S. 
394,  396,  30  L.  Ed.  118;  Pembina,  etc.,  Min. 
.V  Mill.  Cc.  V.  Penns^  Iv.mia,  125  TJ.  S.  181, 
189.  31  L.  Ed.  650;  Missouri  Pac.  R.  Co. 
V.  Mackey,  127  U.  S.  205,  209,  32  L.  Ed. 
107;  Minneapolis,  etc..  R.  Co.  v.  Herrick, 
127  U.  S.  210,  32  L.  Ed.  109;  Minneapolis, 
etc.,  R.  Co.  V.  Beckwith,  129  U.  S.  26,  28, 
32  L.  Ed.  585;  Home  Ins.  Co.  v.  New 
York  State.  134  U.  S.  594,  606.  33  L.  Ed. 
1025;  Norfolk,  etc..  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  118,  34  L.  Ed.  394;  Char- 
lotte, etc.,  R.  Co.  V.  Gibbcs,  142  U.  S. 
386;  35  L.  Ed.  1051;  Covington,  etc.,  R. 
Co.  V.  Sandford,  164  U.  S.  578.  41  L.  Ed. 
560;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S. 
150.   154,   41   L.   Ed.   666;    Smyth  V.   Ames, 


169  U.  S.  466,  522,  43  L.  Ed.  819;  Blake  v. 
McClung,  172  U.  S.  239.  259,  43  L.  Ed. 
432;  Lake  Shore,  etc.,  R.  Co.  v.  Smith, 
173  U.  S.  684,  690,  43  L.  Ed.  858;  Hale  v. 
Henkel,  201  U.  S.  43,  50  L.  Ed.  652;  West- 
ern Turf  Ass'n  v.  Greenberg,  204  U.  S. 
359,  363,  51  L.  Ed.  520.  See,  in  accord, 
Charles  River  Bridge  v.  Warren  Bridge 
(opinion  of  Baldwin,  J.),  11  Pet.  420,  583b, 
9  L.  Ed.  773;  Bank  v.  Earle  (opinion  of 
Taney,  C.  J.),  13  Pet.  519,  588,  10  L.  Ed. 
274.  See,  also,  the  title  CORPORA- 
TIONS. 

A  corporation  doing  business  within  a 
state  is  no  more  bound  by  an  uncon- 
stitutional enactment  than  a  citizen  of  the 
state.  Cargill  Co.  v.  Minnesota,  180  U. 
S.  452,  45  L.  Ed.  619;  Carroll  v.  Green- 
wich. 199  U.  S.  401,  409,  50  L.  Ed.  246; 
National  Council  v.  State  Council,  203  U. 
S.   151,   162,   51   L.    Ed.   132. 

"A  corporation  is  a  person  within  the 
protection  of  the  fourteenth  amendment. 
Minneapolis,  etc..  R.  Co.  v.  Beckwith,  129 
U.  S.  26,  32  L.  Ed.  585;  Smyth  v.  Ames, 
169  U.  S.  466,  522,  526,  43  L.  Ed.  819. 
Although  it  is  under  governmental  con- 
trol, that  control  must  be  exercised  with 
due  regard  to  constitutional  guaranties 
for  the  protection  of  its  property."  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S. 
584,    690,    43    L.    Ed.    858. 

"A  corporation  of  one  state,  doing  busi- 
ness in  another  state,  under  such  circum- 
stances as  to  be  directly  subject  to  its 
process  at  the  instance  of  suitors,  may 
invoke  the  protection  of  that  clause  of 
the  fourteenth  amendment  which  declare-- 
that  no  state  shall  'deny  to  any  person 
within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.'  Blake  v.  McClung,  172 
U.  S.  239,  261,  43  L.  Ed.  432."  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203 
U.  S.  243,  253,  51  L.  Ed.  168. 
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Corporations  Not  Citizens. — While  corporations  are  held  to  be  persons 
within  the  equal  protection  and  due  process  clauses  of  the  fourteenth  amendment, 
they  are  not  citizens  within  the  privileges  and  immunities  clause  of  that  amend- 
ment.'^*^ 

c.  Protects  Only  Those  Persons  and  Corporations  icithin  the  Jurisdiction  of 
the  State. — The  clause  declaring  that  no  state  shall  ''deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,"  manifestly  relates  only  to  the 
denial  by  the  state  of  equal  protection  to  persons  "within  its  jurisdiction."  Ob- 
serve, tnat  the  prohibition  against  the  deprivation  of  property  without  due 
process  of  law  is  not  qualified  by  the  words  "within  its  jurisdiction,"  while 
those  words  are  found  in  the  succeeding  clause  relating  to  the  equal  protection 
of  the  laws.  The  court  cannot  assume  that  those  words  were  inserted  without 
any  object,  nor  is  it  at  liberty  to  eliminate  them  from  the  constitution  and  to  in- 
terpret the  clause  in  question  as  if  they  were  not  to  be  found  in  that  instru- 
ment.^'^ 

Foreign  Corporations  Must  Have  Come  within  the  Jurisdiction. — Be- 
fore a  foreign  corporation  can  claim  the  protection  of  this  provision  against  dis- 
criminatory legislation,  it  must  first  have  come  within  the  jurisdiction  of  thfe 
state,  and  this  it  can  only  do  with  the  permission  of  the  state  and  upon  such  terms 
and  conditions  as  the  state  may  impose.  Until  it  has  complied  with  the  conditions 
of  admission  prescribed  by  the  state,  it  is  not  within  the  jurisdiction  of  the 
state.^^ 


66.  Corporations  not  citizens. — Paul  v. 
Virginia.  8  Wall.  168.  19  L.  Ed.  357; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  5.57, 
561,  43  L.  Ed.  552;  Blake  v.  McCIung,  172 
U.  S.  239,  43  L.  Ed.  432;  New  York  Lift 
Ins.  Co.  V.  Cravens,  178  U.  S.  389,  44  L. 
Ed.  1116;  Hancock  Mut.  Life  Ins.  Co.  v^ 
Warren,  181  U.  S.  73,  45  L.  Ed.  755;  West- 
ern Turf  Ass'n  v.  Greenberg.  204  U.  S. 
359,  363,  51  L.  Ed.  520.  See,  also,  post, 
"Natural  and  Artificial  Persons,"  XI,  E, 
2;  "Corporations,"  XVII,  A.  2,  a.  (6).  And 
see  the  titles  CORPORATIONS;  FOR- 
EIGN CORPORATIONS;  REMOVAL 
OF  CAUSES. 

67.  Protects  only  persons  and  corpora- 
tions within  the  jurisdiction  of  the  state. 
—Blake  v.  McClung,  172  U.  S.  239,  260, 
43  L.  Ed.  432;  Sully  v.  American  Nat. 
Bank,  178  U.  S.  289,  303,  44  L.  Ed.  1072. 

68.  Foreign  corporation  must  have 
come  within  the  jurisdiction. — Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357;  Phil- 
adelphia Fire  Ass'n  v.  New  York,  119  U. 
S.  110,  30  L.  Ed.  342;  Pembina,  etc..  ]\Iin. 
&  Mill.  Co.  V.  Pennsylvania.  125  U.  S.  181, 
189,  31  L.  Ed.  650;  Norfolk,  etc.,  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  198,  34 
L.  Ed.  394;  Hooper  v.  California,  155  U. 
S.  648,  655,  39  L.  Ed.  297;  Blake  v.  Mc- 
CIung, 172  U.  S.  239.  260,  43  L.  Ed.  432; 
Sully  V.  American  Nat.  Bank,  178  U.  S. 
289,  303.  44  L.  Ed.  1072;  National  Coun- 
cil V.  State  Council,  203  U.  S.  151.  163.  51 
L.  Ed.  132.  See,  also,  the  title  FOR- 
EIGN  CORPORATIONS. 

Therefore  a  foreign  corporation  cannot 
claim  that  it  is  denied  the  equal  protection 
of  the  laws  by  reason  of  a  state  law  ex- 
acting of  it  a  license  fee  for  the  privilege 
of  establishing  and  maintaining  an  office 
in  the  state.  Pembina,  etc.,  Min.  &  Mill. 
4  U  S  Enc— 23 


Co.  V.  Pennsylvania.  125  U.  S.  181,  189, 
31   L.   Ed.  650. 

And  a  statute  of  the  state  of  New  York, 
which  imposes  a  higher  license  tax  upon 
foreign  insurance  companies  seeking  to 
do  business  in  that  state  in  all  cases 
where  the  state  in  which  such  company 
is  domiciled  imposes  a  discriminating  tax 
upon  New  York  companies,  is  not  open 
to  the  objection  that  it  derties  the  equal 
protection  of  the  laws  within  the  mean- 
ing of  this  provision  of  the  fourteenth 
amendment.  Philadelphia  Fire  Ass'n  v. 
New  York,  119    U.  S.  110,  30  L.  Ed.  342. 

A  statute  which  subordinates  the  claims 
of  private  business  corporations,  not 
within  the  jurisdiction  of  the  state,  al- 
though such  private  corporations  may  be 
creditors  of  a  corporation  doing  business 
in  the  state  under  the  authority  of  that 
statute,  to  the  claims,  against  the  latter 
corporation,  of  creditors  residing  in  the 
state,  is  not  a  denial  of  the  "equal  pro- 
tection of  the  laws"  secured  by  the  four- 
teenth amendment  to  persons  within  the 
jurisdiction  of  the  state,  however  unjust 
such  a  regulation  may  be  deemed.  Blake 
V.  McClung.  172  U.  S.  239,  261,  43  L.  Ed. 
432. 

Section  five  of  the  Tennessee  act  of 
1877,  which  subordinates  the  claims  of 
nonresident  creditors  of  a  foreign  corpo- 
ration doing  business  within  that  state  to 
the  claims  of  resident  creditors,  is  not  a 
denial  of  the  equ-al  protection  of  the  laws 
secured  by  the  fourteenth  amendment, 
since  such  nonresidents  are  not  persons 
"within  the  jurisdiction  of  the  state." 
Sully  V.  American  Nat.  Bank,  17«  U.  -S. 
289.  303,  44  L.  Ed.  1072.  following  Blake 
V.  McClung,  172  U.  S.  239,  260,  43  L.  Ed. 
43.i. 
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When  Foreign  Corporation  Said  to  Be  within  the  Jurisdiction  of  the 
State. — Without  attempting  to  state  what  is  the  full  import  of  the  words 
"within  its  jurisdiction,"  it  is  safe  to  say  that  a  corporation  not  created  by  the 
state,  nor  doing  business  there  under  conditions  that  subject  it  to  process  issuing 
from  the  courts  of  such  state  at  the  instance  of  suitors,  is  not,  under  the  above 
clause  of  the   fourteenth  amendment,  within  the  jurisdiction  of  that  state. "^^ 

State  May  Restrict  or  Expel  Foreign  Corporation  by  Special  Act, 
Notwithstanding  Its  Previous  Admission  to  Do  Business  within  the 
State. — A  restriction  upon  a  foreign  corporation,  contained  in  a  special  act 
limiting  its  right  to  do  business  or  to  extend  its  membership  within  the  state 
is  not  unconstitutional  as  denying  the  equal  protection  of  the  laws,  notwith- 
standing such  corporation  has  already  been  admitted  to  do  business  within  the 
state.  The  power  of  the  state  as  to  foreign  corporations  does  not  depend  upon 
their  being  outside  of  its  jurisdiction.  Those  within  the  jurisdiction,  in  such 
sense  as  they  ever  can  be  said  to  be  within  it,  do  not  acquire  a  right  not  to  be 
turned  out  except  by  general  laws.  A  single  foreign  corporation  may  be  ex- 
pelled by  a  special  act,  or  it  may,  by  special  act,  be  restricted  in  a  more  limited 
way.'^*^ 

2.  Nature;  and  Obje;ct  of  the;  Guaranty — a.  Generally. — The  equality  of 
the  rights  of  citizens  is  a  principle  of  republicanism.  Every  republican  govern- 
ment is  in  duty  bound  to  protect  all  its  citizens  in  the  enjoyment  of  this  prin- 
ciple, if  within  its  power .'^^  The  equal  protection  of  the  laws  is  a  right  now 
secured  to  every  person  without  regard  to  race,  color,  or  previous  condition  of 
servitude ;  and  the  denial  of  such  protection  by  any  state  is  forbidden  by  the 
supreme  law  of  the  land.'^^  The  fourteenth  amendment,  in  declaring  that  no 
state  "shall  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,"  undoubtedly  intended  not  only  that  there  should  be  no  arbitrary  de- 
privation of  life  or  liberty  or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all  under  like  circumstances  in  the 
enjoyment  of  their  personal  and  civil  rights ;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts  of  the  country  for  the  protection  of  their 
persons  and  property,  the  prevention  and  redress  of  wrongs  and  the  enforce- 
ment of  contracts ;  that  no  impediment  should  be  interposed  to  the  pursuits  of 
any  one  except  as  applied  to  the  same  pursuits  by  others  under  like  circum- 
stances ;  that  no  greater  burdens  should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition ;  and  that  in  the  administration  of  crim- 
inal justice  no  different  or  higher  punishment  should  be  imposed  upon  one  than 
such  as  is  prescribed  to  all  for  like  ofTenses.'^^ 

b.  As  Protecting  the  Rights  of  Persons  of  Color. — See  the  titles  Citizen- 
ship, vol.  3,  p.  792,  793;  Civii.  Rights,  vol.  3,  p.  824,  et  seq. 

c.  Refers  to  Infringement  by  States:  Not  by  Individuals. — The  fourteenth 
amendment  prohibits  a  state  from  denying  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,  but  this  provision  does  not  add  anything 
to  the  rights  which  one  citizen  has  under  the  constitution  against  another.  The 
duty  of  protecting  one  citizen  in  his  right  to  the  equal  protection  of  the  laws 
against  infringement  by  another  citizen   was  originally  assumed   by  the   states, 

69.  When    foreign    corporation    said  to       S.   R42,   555,  23   L.   Ed.   588. 

be  within  the  jurisdiction. — Blake  7'.   Mc-  72.     Same. — Gibson    v.    Mississippi,    162 

Clung.    172   U.    S.    239,    261,    43    L.    Ed.    432.  U.    S.    565.    582.   40   L.    Ed.    1075. 

70.  Expulsion  of  foreign  corporation  by  73.  Same. — Barbier  ?'.  Connolly,  113  U. 
special  act.— Security  Mut.  Life  Ins.  Co.  S.  27,  31,  28  L.  Ed.  923;  Yick  Wo  v.  Hop- 
V.  Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013;  kins,  118  U.  S.  356,  359,  30  L.  Ed.  220; 
National  Council  "-.  State  Council,  203  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
U.   S.   151,   163,  51   L.    Ed.   132.  S.    232,    235,    33 _  L-    Ed.    892;    Connolly    v. 

71.  General  nature  and  object  of  guar-  Union  Sewer  Pipe  Co.,  184  U.  S.  540.  559, 
anty.— United  States  v.  Cruikshank,  92  U.  46  L.   Ed.  679. 
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and  there  it  still  remains.  The  only  obligation  resting  upon  the  United  States 
is  to  see  that  the  states  do  not  deny  the  right;  this  the  amendment  guarantees, 
but  no  more,  and  the  power  of  the  national  government  is  limited  to  the  en- 
forcement of  this  guaranty.  The  remedy  for  individual  wrongs,  so  far  as  the 
fourteenth  and  fifteenth  amendments  are  concerned,  is  to  be  sought  in  the  tri- 
bunals of  the  state,  subject  to  a  review  by  writ  of  error  in  the  supreme  court  of 
the  United  States  in  proper  cases."-*  But  the  prohibitions  of  the  fourteenth 
amendment  refer  to  all  instrumentalities  of  the  state.  A  state  acts  and  can  act 
only  through  its  legislative,  executive  and  judicial  authorities,  and  the  acts  of 
such  authorities,  done  in  the  course  of  their  administration  of  the  laws  of  the 
state,  are  to  be  deemed  the  acts  of  the  state.  Therefore,  although  a  statute,  on 
its  face,  may  not  be  obnoxious  to  this  provision  of  the  fourteenth  amendment, 
yet  if  it  is  so  administered  by  the  legislative,  executive  or  judicial  authorities  of 
the  states  as  to  deny  the  equal  protection  of  the  laws  to  any  individual  or  class 
of  individuals,  a  case  arises  within   the  constitutional  inhibition.'^^ 

d.    Fourteenth  Amendment  Confers  No  New  or  Additional  Rights. Neither 

the  equal  protection  nor  any  other  clause  of  the  fourteenth  amendment  adds  any- 
thing to  the  rights  which  one  citizen  has  under  the  constitution  against  another. 


74.  Refers  to  state,  and  not  individual 
infringement. — Slaughter-House  Cases,  16 
Wall.  36,  21  L.  Ed.  394;  United  States  v. 
Cruikshank,  92  U.  S.  542,  555,  23  L.  Ed. 
588;  Virginia  v.  Rives,  100  U.  S.  313,  25 
L.  Ed.  667;  Ex  parte  Virginia,  100  U.  S. 
339,  346,  347,  25  L.  Ed.  676;  Neal  v.  Dela- 
ware, 103  U.  S.  370,  397,  26  L.  Ed.  567; 
United  States  v.  Harris,  106  U.  S.  629, 
638,  27  L.  Ed.  290;  Civil  Rights  Cases, 
109  U.  S.  3,  11,  27  L.  Ed.  836;  Yick  Wo  v. 
Hopkins,  118  U.  S-  356.  30  L."  Ed,  220; 
Scott  V.  McNeal,  154  U.  S.  34,  45.  38  L. 
Ed.  896;  Gibson  v.  Mississippi,  162  U.  S. 
565,  40  L.  Ed.  1075;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  233,  41  L.  Ed. 
979;  James  v.  Bowman,  190  U.  S.  127, 
137,  47  L.  Ed.  979;  Missouri  v.  Dockery, 
191  U.  S.  165,  48  E.  Ed.  133;  Owensboro 
Waterworks  Co.  v.  Owensboro,  200  U.  S. 
38,  45,  50  L.  Ed.  361.  Kentucky  v.  Pow- 
ers. 201  U.  S.  1,  26,  50  L.  Ed.  633;  Hodges 
V.  United  States,  203  U.  S.  1,  51  L.  Ed. 
65.  See,  also,  the  titles  CIVIL  RIGHTS, 
vol.  3,  pp.  826.  834,  837;  DUE  PROCESS 
OF  LAW. 

The  prohibitions  of  the  fourteenth 
amendment  are  directed  to  the  states,  and 
they  are  to  a  degree  restrictions  upon 
state  power.  Ex  parte  Virginia,  100  U. 
S.   339.  346,  25   L.   Ed.*  676. 

"Until  some  state  law  has  been  passed, 
or  some  state  action  through  its  officers 
or  agents  has  been  taken,  adverse  to  the 
rights  of  citizens  sought  to  be  protected 
by  the  fourteenth  amendment,  no  legis- 
lation of  the  United  States  under  said 
amendment,  nor  any  proceeding  under 
such  legislation,  can  be  called  into  ac- 
tivity; for  the  prohibitions  of  the  amend- 
ment are  against  state  laws  and  acts  done 
under  state  authority."  Civil  Rights 
Cases,  109  U.  S.  3,  13,  27  L.  Ed.  836;  James 
V.  Bowman,  190  U.  S.  127,  137,  47  L.  Ed. 
979. 

75.  Refers  to  all  the  agencies  and  in- 
strumentalities   of   the    state. — Virginia    v. 


Rives,  100  U.  S.  313,  318,  319,  25  L.  Ed. 
667;  Ex  parte  Virginia,  100  U.  S.  339,  346, 
347,  25  L.  Ed.  676;  Neal  v.  Delaware  103 
U.  S.  370,  397,  26  L.  Ed.  567;  Bush  v. 
Kentucky,  107  U.  S.  110,  117,  119,  27  L 
Ed.  354;  Civil  Rights  Cases.  109  U.  S.  3, 
13,  17,  27  L.  Ed.  836;  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703.  711,  28  L.  Ed.  1145; 
Yick  Wo  57.  Hopkins,  118  U.  S.  356,  373, 
374,  30  L.  Ed.  220;  Crowley  v.  Chris- 
tensen,  137  U.  S.  86,  92.  34  L.  Ed  620; 
Scott  V.  McNeal,  154  U.  S.  34,  45,  38  L. 
Ed.  896;  Gibson  v.  Mississippi,  162  U  S 
565,  40  L.  Ed.  1075;  Chicago,  etc.,  R  Co. 
V.  Chicago,  166  U.  S.  226.  234,  41  L.  Ed. 
979;  Blake  v.  McClung,  172  U.  S.  239,  260, 
43  L.  Ed.  432;  Abbott  v.  Tacoma  Bank 
175  U.  S.  409,  413,  44  L.  Ed.  217;  James 
V.  Bowman,  190  U.  S.  127,  142,  47  L.  Ed. 
979;  Missouri  v.  Dockery.  191  U.  S.  165, 
48  L.  Ed.  133;  Owensboro  Waterworks 
Co.  V.  Owensboro,  200  U.  S.  38,  45,  50  L. 
Ed.  361.  See,  also,  Henderson  v.  New 
York  City,  92  U.  S.  259,  23  L.  Ed.  543; 
Chy  Lung  V.  Freeman,  92  U.  S.  275,  23 
L.  Ed.  550.  And  see  the  titles  CIVIL 
RIGHTS,  vol.  3,  pp.  826,  834,  837;  DUE 
PROCESS  OF  LAW. 

The  prohibitions  of  the  fourteenth 
amendment  refer  to  all  the  instrumentali- 
ties of  the  state,  to  its  legislative,  ex- 
ecutive and  judicial  authorities,  and, 
therefore,  whoever  by  virtue  of  public 
position  under  a  state  government  de- 
prives another  of  any  right  protected  by 
that  amendment  against  deprivation  by  the 
state,  "violates  the  constitutional  inhibi- 
tion; and  as  he  acts  in  the  name  and  for 
the  state,  and  is  clothed  with  the  state's 
power,  his  act  is  that  of  the  state."  This 
must  be  so,  or,  as  we  have  often  said,  the 
constitutional  prohibition  has  no  meaning, 
and  "the  state  has  clothed  one  of  its 
agents  with  power  to  annul  or  evade  it." 
Ex  parte  Virginia,  100  U.  S.  339,  346,  347, 
25  L.  Ed.  676;  Neal  v.  Delaware,  103  U. 
S.   370,  26   L.   Ed.   567;   Yick  Wo  v.   Hop- 
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It  confers   no  new  or  additional   right,  but  merely  protects  previously  existing 
rights  against  state  infringement."*^ 

e.  To  Be  Construed  in  the  Light  of  Established  Usage. — The  general  expres- 
sions of  the  fourteenth  amendment  must  not  be  allowed  to  upset  familiar  and 
long-established  methods  and  processes  by  a  formal  elaboration  of  rules  which 
its  words  do  not  import.'^'^  The  federal  courts  should  not  interfere  when  the 
complaint  made  is  the  enforcement  of  the  settled  laws  of  the  state  applicable  to 
all  persons  in  like  circumstances  and  conditions,  but  only  where  there  is  some 
abuse  of  law  amounting  to  confiscation  of  property  or  deprivation  of  personal 
rights  J  ^ 

f.  As  a  Limitation  upon  the  Police  Power. — Neither  the  fourteenth  amend- 
ment— broad  and  comprehensive  as  it  is — nor  any  other  amendment,  was  de- 
signed to  interfere  with  the  power  of  the  state,  sometimes  termed  its  police 
power,  to  prescribe  regulations  to  promote  the  health,  peace,  morals,  education 
and  good  order  of  the  people,  and  to  legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to  its  wealth  and  prosperity.  The  states 
can  now,  as  before,  prescribe  regulations  for  the  health,  good  order  and  safety 
of  society,  and  adopt  such  measures  as  will  advance  their  interests  and  pros- 
perity."^   To  accomplish  this  end  special  legislation  must  be  resorted  to  in  numer- 


kins,  118  U.  S.  356,  30  L.  Ed.  220;  Gibson 
V.  Mississippi.  162  U.  S.  565,  40  L.  Ed. 
1075;  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 
U.   S.   226,   233,   41   L.   Ed.  979. 

Congress  may  provide  for  the  punish- 
ment by  indictment  of  individual  officers 
and  agents  charged  with  the  administra- 
tion of  laws  unobjectionable  in  themselves 
when  such  officers  and  agents  have  been 
guilty  of  discrimination  in  the  enforce- 
ment of  those  laws.  Ex  parte  Virginia, 
100   U.    S.    339,   25   L.    Ed.    676. 

76.  Confers  no  new  or  additional  rights. 
—Minor  v.  Happersett,  21  Wall.  162,  22 
L.  Ed.  627;  United  States  v.  Cruikshank, 
92  U.  S.  542.  554,  23  L.  Ed.  588;  Civil 
Rights  Cases,  109  U.  S.  3,  13,  27  L.  Ed. 
836;  Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  Z.  232,  237,  33  L.  Ed.  892;  Home 
Ins.  Co.  V.  New  York  State.  134  U.  S. 
594,  607,  33  L.  Ed.  1025;  McPherson  V. 
Blacker,  146  U.  S.  1,  38,  36  L.  Ed.  869; 
Mobile,  etc.,  R.  Co.  t'.  Tennessee,  153  U. 
S.  486,  506,  38  L-  Ed.  793;  Maxwell  V. 
Dow,  176  U.  S.  581,  596,  44  L.  Ed.  597; 
Jpmes  V.  Bowmnn,  190  U.  S.  127.  136,  47 
L  "^d.  979.  See  the  titles  CIVIL 
RIGHTS,  vol.  3,  D.  826;  DUE  PROCESS 
OF  LAW.  And  see,  also,  post,  "Con- 
fers No  Additional  Privileges  or  Immuni- 
ties," XVIT.   A,  3.  b.    (2),    (g). 

77.  Construed  in  the  light  of  estab- 
lished usage. — Michigan  Cent.  R.  Co.  v. 
Powers,  201  U.  S.  245,  293,  50  L.  Ed.  744; 
New  York  v.  Reardon,  204  U.  S.  152,  158, 
51    L.    Ed.   415. 

78.  Same;  where  abuse  of  law  amounts 
to  confiscation. — French  v.  Barber  Asphalt 
Paving  Co..  181  U.  S.  324,  45  L.  Ed.  879; 
Hibben  v.  Smith,  191  U.  S.  310,  325,  48 
L.   Ed.    195. 

As,  for  example,  in  the  case  of  Nor- 
wood V.  Raker,  172  U.  S.  269,  43  L.  Ed. 
443,  in  which  the  assessment  of  the  en- 
tire costs  and  damages  of  a  public  im- 
provement upon   the  property   of  a   single 


owner  amounted  to  the  confiscation  of  his 
property.  See,  also,  Cass  Farm  Co.  v. 
Detroit,  181  U.  S.  396,  45  L.  Ed.  914;  De- 
troit V.  Parker,  181  U.  S.  399,  45  L-  Ed. 
917;  Tonawanda  v.  Lyon,  181  U.  S.  389, 
45  L.  Ed.  908;  Wight  v.  Davidson,  181  U. 
S.  371,  45  L.  Ed.  900;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  324,  45  L- 
Ed.  879.  And  see  the  title  DUE  PROC- 
ESS OF  LAW.  See  ante,  "Construc- 
tion with  "Reference  to  the  Common  Law 
and  Previous  Judicial  Construction  and 
Established  Usage,"  III.  B,  2;  post,  "Well- 
Established  Methods  Not  Overturned," 
VII,  B,  5,  b;  No  Radical  Change  in  the 
Theory  of  Government,"  XVII,  A,  3,  b, 
(2),    (b). 

79.  As  a  limitation  upon  the  police 
power. — Withers  7'.  Buckley,  20  How.  84, 
15  L.  Ed.  816;  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  Ed.  989;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  671,  29  L.  Ed.  516; 
Minneapolis,  etc..  R.  Co.  v.  Beckwith, 
129  U.  S.  26,  29,  32  L.  Ed.  585;  In  re 
Kemmler,  136  U.  S.  436.  448,  34  L.  Ed. 
519;  Crowley  v.  Christensen,  137  U.  S. 
86,  34.  L.  Ed.  620;  In  re  Converse,  137  U. 
S.  6''4,  34  L.  Ed.  796;  Giozza  r.  Tiernan. 
148  U.  S.  657,  37  L.  Ed.  599;  New  York, 
etc.,  R.  Co.  V.  Bristol,  151  U.  S.  556.  567, 
38  L.  Ed.  269;  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  Ed.  385;  Connecticut,  etc..  R. 
Co.  7'.  Woodruff,  153  U.  S.  689,  38  L.  Ed. 
869;  Moore  v.  Missouri,  159  U.  S.  673,  40 
L.  Ed.  301;  Jones  v.  Brim,  165  U.  S.  180, 
182,  41  L.  Ed.  677;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  252,  41  L.  Ed. 
979;  Davis  r.  Massachusetts,  167  U.  S. 
43,  47,  42  L.  Ed.  71;  Hodgson  v.  Vermont, 
168  U.  S.  262.  273,  42  L.  Ed.  461;  Atchi- 
son, etc.,  R.  Co.  V.  Matthews,  174  U.  S. 
96,  103,  43  L.  Ed.  909;  Maxwell  v.  Dow, 
176  U.  S.  581,  604,  44  L.  Ed.  597;  L'Hote 
V.  New   Orleans,  177  U.   S  587.   59G,  44  L. 
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ous  cases,  providing  against  accidents,  disease  and  danger,  in  the  varied  forms 
in  which  they  may  come.  The  nature  and  extent  of  such  legislation  will  neces- 
sarily depend  upon  the  judgment  of  the  legislature  as  to  the  security  needed  by 
society.  When  the  calling,  profession  or  business  of  parties  is  unattended  with 
danger  to  others,  little  legislation  will  be  necessary  respecting  it.  But  when  the 
calling  or  profession  or  business  is  attended  with  danger,  or  requires  a  certain 
degree  of  scientific  knowledge  upo-n  which  others  must  rely,  then  legislation 
properly  steps  in  to  impose  conditions  upon  its  exercise.  The  concluding  clauses 
of  the  first  section  of  the  fourteenth  amendment  simply  requires  that  such  leg- 
islation shall  treat  alike  all  persons  brought  under  subjection  to  it.  The  equal 
protection    of   the    law    is   afforded    when   this    is   accomplished.^^ 

But  Police  Power  Confers  No  License  to  Violate  Constitution. — But  while 
the  fourteenth  amendment  was  not  designed  to  abridge  the  reserved  police  powers 
of  the  states,  on  the  other  hand  those  powers  are  not  to  be  so  exercised  as  to  tran- 
scend the  limitations  fixed  by  the  fourteenth  amendment  or  any  other  provision 
of  the  constitution.  A  question  of  equal  protection  cannot  be  disposed  of  by 
saying  that  the  statute  alleged  to  contravene  this  clause  of  the  fourteenth  amend- 
ment was  enacted  in  the  exercise  of  the  police  powers  of  the  state.  The  federal 
constitution  being  the  supreme  law  of  the  land,  anything  in  the  constitution  or 
statutes  of  any  state  to  the  contrary  notwithstanding,  a  statute  of  a  state,  even 
when  avowedly  enacted  in  the  exercise  of  its  police  powers,  must  yield  to  that 
law.  As  previously  stated,  the  state  has  undoubtedly  the  power,  by  appropriate 
legislation,  to  protect  the  public  morals,  the  public  health  and  the  public  safety, 
but  if,  by  their  necessary  operation,  its  regulations  looking  to  either  of  those 
ends  amount  to  a  denial  to  persons  within  its  jurisdiction  of  the  equal  protection 
of  the  laws,  they  must  be  deemed  unconstitutional  and  void.^^ 

g.  Has  No  Cancern  zmth  the  Impolicy  or  Injustice  of  Legislation. — With  the 
impolicy  of  a  law  the  equal  protection  clause  of  the  fourteenth  amendment  has 


Ed.  899;  Leovy  v.  United  States,  177  U. 
S.  621,  631,  44  L.  Ed.  914;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  49  L.  Ed. 
64.3;    Cunnius   v.    Reading   School    District, 

198  U.  S.  458,  469,  49  L.  Ed.  1125;  Cali- 
fornia Reduction  Co.  7'.  Sanitary  Reduc- 
tion Works,  199  U.  S.  306,  50  L.  Ed.  204; 
Gardner  v.  Michigan.  199  U.  S.  325,  50  L. 
Ed.  212;  New  York  State  v.  Van  DeCarr, 

199  U.  S.  552,  558,  50  L.  Ed.  305.  See, 
also,  post,  "No  Radical  Change  .  in  the 
Theory  of  Government,"  XVII,  A,  3,  b, 
(2),  (b) ;  "Police  Powers  Remain  Un- 
restricted," XVII,  A,  3,  b,  (2).  (c).  See, 
also,  the  titles  DUE  PROCESS  OF 
LAW;    POLICE   POWER. 

The  fourteenth  amendment  was  not 
designed  to  interfere  with  the  power  of 
the  state  to  protect  the  lives,  liberty,  or 
property  of  its  citizens,  nor  with  the  ex- 
ercise of  that  power  in  the  adjudication 
of  the  courts  of  the  state  in  administer- 
ing the  process  provided  by  the  law  of 
the  state.  In  re  Converse,  137  U.  S.  624, 
34  L.  Ed.  796;  Moore  v.  Missouri,  159  U. 
S.  673,  40  L.  Ed.   301. 

It  is  well  established  that  the  constitu- 
tional inhibitions  of  the  impairment  of 
the  obligation  of  contracts,  of  the  de- 
privation of  property  without  due  process 
of  law,  and  of  the  denial  of  the  equal  pro- 
tection of  the  laws  by  the  states  are  not 
violated  by  the  legitimate  exerci-e  of  leg- 
islative power  in  securing  the  public  safety, 
the   public  health,  and    the  public    morals; 


since  the  state  cannot  by  contract 
or  otherwise  preclude  itself  from  ex- 
ercising all  of  the  police  power  for 
this  purpose.  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S. 
650,  671,  29  L.  Ed.  516;  New  York, 
etc..  R.  Co.  v.,  Bristol,  151  U.  S.  556,  567, 
38  L.  Ed.  269;  Connecticut,  etc.,  R.  Co. 
V.  Woodruff,  153  U.  S.  689,  38  L.  Ed.  869; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.    226,    252,    41    L.    Ed.    979. 

80.  Same. — Minneapolis,  etc..  R.  Co.  v. 
Beckwith,  129  U.  .S.  26.  29,  32  L-  Ed.  585; 
Barbier  v.  Connolly,  113  U.  S.  27,  32,  28 
L.  Ed.  923;  Soon  Sing  v.  Crowley,  113  U. 
S.  703,  709,  28  L.  Ed.  1145;  Missouri  Pac. 
R.  Co.  V.  Humes.  115  U.  S.  512,  523,  29  L. 
Ed.  463;  Missouri  Pac.  R.  Co.  v.  Mackey, 
127   U.    S.   205,  32   L.    Ed.   107. 

81.  But  police  power  confers  no  license 
to  violate  constitution. — Gibbons  v.  Og- 
den,  9  Wheat..  1,  210,  6  L.  Ed.  23;  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L.  Ed. 
243;  Lawton  v.  Steele,  152  U.  S.  133,  137. 
38  L.  Ed.  385;  Missouri,  etc.,  R.  Co.  v.  Ha- 
ber.  169  U.  S.  613,  626,  42  L.  Ed.  878;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  348,  42  L.  Ed. 
780;  Connolly  v.  Union  Sewer  Pipe  Co.. 
184  U.  S.  540,  558,  46  L.  Ed.  679;  Dobbfns 
V.  Los  Angeles,  195  U.  S.  223,  236,  237,  49 
L.  Ed.  169.  See,  also,  ante,  "Supremacy  in 
Case  of  Conflict  between  State  and  Fed- 
eral Powers."  VI,  D,  3,  c,  (6),  (b),  (hh). 
And   see   the   title   POLICE   POWER. 
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no  concern.  The  hardship,  impolicy  or  injustice  of  state  laws  is  not  necessarily 
an  objection  to  their  constitutional  validity.  The  federal  supreme  court  is  not 
a  harbor  in  which  can  be  found  a  refuge  from  ill-advised,  unequal  and  oppres- 
sive state  legislation. ^2 

h.  BqiuiUtv  Rule  Docs  Not  Require  Statute  to  Operate  Indiscriminately; 
Admits  of  Classification— {\)  Generally.— The  equal  protection  rule  is  not  a 
substitute  for  municipal  law;  it  only  prescribes  that  that  law  have  the  attribute 
of  equality  of  operation;  and  equality  of  operation  does  not  mean  indiscriminate 
operation  on  persons  merely  as  such,  but  on  persons  according  to  their  relations. 
The  state  may  select,  distinguish  and  classify  objects  of  legislation  and  make 
diflFerent  regulations  as  to  persons  and  property  according  as  they  are  differently 

situated. ^^ 

(2)  Does  Not  Prohibit  Special  Legislation  Merely  as  Such. — All  laws,  it 
has  been  said,  should  be  general  in  their  operation,^-*  but  legislation  does  not  in- 
frino-e  upon  this  clause  of  the  fourteenth  amendment  merely  because  it  is  special 
in  its  character.  On  the  other  hand,  it  is  well  settled  that  this  clause  permits 
special  legislation  in  all  of  its  varieties ;  and  if  a  law  is  in  conflict  at  all  with  this 
provision,  it  must  be  on  other  grounds.^^ 

(3)  Law  May  Be  Limited  in\  Operation  Both  as  to  Persons  and  Territorially. 

This  clause  of  the  fourteenth  amendment  does  not  prohibit  legislation  which 

is  limited  either  as  to  its  objects  or  as  to  the  territory  within  which  it  is  to  op- 
erate.^^ 

82.  Has  no  concern  with  the  impolicy' 
or  injustice  of  legislation. — ]\Iobile  County 
V.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Magoun  v.  Illinois  Trust,  etc.,  Bank,  170 
U  S  283,  293,  42  L.  Ed.  1037;  Clark  v. 
Kansas  City,  176  U.  S.  114,  119.  44  L.  Ed. 
392;  Billings  v.  Illinois,  188  U.  S.  97,  102, 
47  L.  Ed.  400.  See,  also,  ante,  "Judicial 
Control  of  Legislative  Discretion,"  VI,  D. 
3,  d,  (4),(b),  (bb);  "Motives  of  Legisla- 
ture Not  Subject  to  Judicial  Inquiry,"  VI, 
D,  3,  d.  (4),  (b),  (cc);  "Implied  Limita- 
tions upon  Legislative  Powers;  Statutes 
Opposed  to  Natural  Justice,  etc.,"  VI,  D, 
3  d  (4),  (b),  (dd).  And  see  the  title 
DUE   PROCESS   OF   LAW. 

83.  Equality  rule  admits  of  classifica- 
tion.—Kentucky  Railroad  Tax  Cases.  115 
U.  S.  321,  29  L.  Ed.  414;  Hayes  v.  Mis- 
souri, 120  U.  S.  68,  30  L.  Ed.  578;  Mis- 
souri Pac.  R.  Co.  V.  Mackey,  127  U.  S. 
205,  32  L.  Ed.  107;  Walston  v.  Nevm,  128 
U  S.  578,  32  L.  Ed.  544;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  237, 
33  L.  Ed.  892;  Pacific  Express  Co.  v.  Sei- 
bert  142  U.  S.  339,  35  L.  Ed.  1035;  Giozza 
V.  fiernan,  148  U.  S.  657,  37  L.  Ed.  599; 
Columbus  Southern  R.  Co.  v.  Wright,  151 
U  S  470,  38  L.  Ed.  238;  Marchant  v. 
Pennsylvania  R.  Co..  153  U.  S.  380,  38  L. 
Ed  751-  St.  Louis,  etc.,  R.  C6.  v.  Mathews, 
165  U.  S.  1,  41  L.  Ed.  fill;  Gulf,  etc.,  R. 
Co.  V.  Ellis,  165  U.  S.  150,  159,  160.  165,  41 
L  Ed.  66;  Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283.  293,  42  L.  Ed. 
1037;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557  562,  43  L.  Ed.  552;  Atchison,  etc.,  R. 
Co'  V.  Matthews,  174  U.  S.  96.  103.  43  L.  Ed. 
909;  Clark  v.  Kansas  City,  176  U.  S.  114, 
119  44  L.  Ed.  392;  Cotting  v.  Kansas  City 
Stock  Yards  Co..  183  U.  S.  79.  46  L.  Ed. 
92;  St.  John  v.  New  York.  201  U.  S.  633, 
636,  50  L.  Ed.  896;  Bachtel  v.  Wilson,  204 


U.  S.  36.  37,  41,  51  L.  Ed.  357;  Bachtel  v. 
Wilson,  204  U.  S.  42,  51  L.  Ed.  360;  Hal- 
ter V.  Nebraska,  205  U.  S.  34.  43,  51  L. 
Ed.   696. 

84.  Laws  should  be  general  in  their 
operation. — Railroad  Co.  v.  Richmond,  96 
U.  S.  521,  529,  24  L.  Ed.  734. 

85.  Special  legislation  not  prohibited. 
— Missouri  v.  Lewis,  101  U.  S.  22,  25  L. 
Ed.  989;  Barbier  v.  Connolly,  113  U.  S. 
27,  32,  28  L.  Ed.  923;  Haves  v.  Missouri, 
120  U.  S.  68.  71.  30  L.  Ed.  578;  Missouri 
Pac.  R.  Co.  V.  Mackey,  127  U.  S.  205.  209, 

32  L.  Ed.  107;  Minneapolis,  etc.,  R.  Co.  v. 
Herrick,  127  U.  S.  210,  32  L-  Ed.  109; 
Minneapolis,  etc.,  R.  Co.  v.  Beckwith,  129 
U.  S.  26.  28,  32  L.  Ed.  585;  Home  Ins. 
Co.  V.  New  York  State.  134  U.  S.  594,  606, 

33  L.  Ed.  1025;  Duncan  v.  Missouri,  152 
U.  S.  377,  38  L.  Ed.  485;  Magoun  v.  Illi- 
nois Trust  &  Savings  Bank.  170  U.  S. 
283,  42  L.  Ed.  1037;  Clark  v.  Kansas  City, 
176  U.   S.  114,  119,  44  L.  Ed.  392. 

"The  fourteenth  amendment  was  not 
designed  to  prevent  all  exercise  of  judg- 
ment by  a  state  legislature  of  what  the 
interests  of  the  state  require  and  to  com- 
pel it  to  run  all  its  laws  in  the  channels 
of  general  legislation.  It  may  deem  that 
social  and  business  condition.  without 
penal  legislation,  afford  ample  protection 
to  the  oublic  against  wrongdoing  by  cer- 
tain officials,  while  such  legislation  rnay 
be  deemed  necessary  for  like  protection 
against  wrongdoing  by  other  officials 
charged  with  substantially  similar  duties." 
Bachtel  v.  Wilson,  204  U.  S.  36.  41.  51  L. 
Ed.  357;  Bachtel  v.  Wilson,  204  U.  S. 
42.   51   L.    Ed.    360. 

86.  Law  may  be  limited  in  operation 
both  as  to  persons  and  territorially. — 
Missouri  V.  Lewis,  101  U.  S.  22.  25  L.  Ed. 
989;   Barbier  v.  Connolly,  113  U.  S.  27.  28 
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(4)  Does  Not  Require  Unifonn  Lazi's  and  Remedies  Throughout  the  United 
States. — The  fourteenth  amendment  does  not  profess  to  secure  to  all  persons  in 
the  United  States  the  benefit  of  the  same  laws  and  the  same  remedies.  Great 
diversities  in  these  respects  may  exist  in  two  states  separated  only  by  an  imagi- 
nary line.  On  one  side  of  this  line  there  may  be  a  right  of  trial  by  jury  and  on 
the  other  side  no  such  right.  Each  state  prescribes  its  own  modes  of  judicial 
proceeding,  and  there  is  nothing  in  the  federal  constitution  to  prevent  each  from 
adopting  any  system  of  laws  or  judicature  it  may  see  fit.^''' 

(5)  Nor  in  All  Portion\s  of  the  Same  State. — The  provision  in  the  first  sec- 
tion of  the  fourteenth  amendment  to  the  constitution  of  the  United  States  which 
prohibits  a  state  from_  denying  to  any  person  the  equal  protection  of  the  laws 
does  not  relate  to  territorial  or  municipal  arrangements  made  for  different  por- 
tions of  a  state. 88  There  is  nothing  in  the  constitution  to  prevent  any  state  from 
adopting  any  system  of  laws  or  judicature  for  all  or  any  part  of  its  territory. 
Nor  does  the  constitution  of  the  United  States  require  uniform  laws  and  reme- 


L.  Ed.  933;  Hayes  v.  Missouri.  120  U.  S. 
67,  71,  30  L.  Ed.  578;  McPherson  v. 
Blacker,  146  U.  S.  1,  39,  40,  36  L.  Ed.  869; 
Marchant  v.  Pennsylvania  R.  Co.,  153  U. 
S.  380,  390,  38  L.  Ed.  751;  Magoun  v. 
Illinois  Trust  &  Savings  Bank.  170  U.  S. 
283,  293,  42  L.  Ed.  1037;  Atchison,  etc.,  R. 
Co.  V.  Matthews,  174  U.  S.  96,  104,  43  L. 
Ed.  909. 

87.  Does  not  require  uniform  laws  and 
remedies  throughout  the  United  States. — 
Missouri  v.  Lewis,  101  U.  S.  22.  31,  25 
L.  Ed.  989;  Hallinger  v.  Davis,  146  U.  S. 
314,  321,  36  L.  Ed.  986;  Brown  v.  New 
Jersey,  175  U.  S.  172,  175,  44  L.  Ed.  119; 
Mallett  V.  North  Carolina.  181  U.  S.  589, 
599,  45  L.   Ed.   1015. 

Same — Appointment  or  election  of  presi- 
dential electors.— "If  presidential  electors 
are  appointed  by  the  legislatures,  no  dis- 
crimination is  made;  if  they  are  elected 
in  districts  where  each  citizen  has  an 
equal  right  to  vote  the  same  as  any  other 
citizen  has,  no  discrimination  is  made." 
McPherson  v.  Blacker,  146  U.  S.  1,  40, 
36  L.  Ed.  869. 

88.  Nor  in  all  portions  of  the  same 
state.— Missouri  v.  Lewis.  101  U.  S.  22,  25 
L.  Ed.  989;  Budd  v.  New  York.  143  U.  S. 
517,  548,  36  L.  Ed.  247;  Williams  v.  Eg- 
pleston,  170  U.  S.  304.  310,  42  L.  Ed.  1047; 
Williams  --.  Parker,  188  U.  S.  491,  503,  47 
L.    Ed.   560. 

Powers  with  respect  to  municipal  and 
political  subdivisions. — The  regulation  of 
municipal  corporations  is  a  matter  pecul- 
iarly within  the  domain  of  state  control; 
the  state  is  not  compelled  by  the  federal 
constitution  to  grant  to  all  its  municipal 
corporations  the  same  territorial  extent, 
or  the  same  duties  and  powers.  A  munic- 
ipal corporation  is,  so  far  as  its  purely 
municipal  relations  are  concerned,  simply 
an  agency  of  the  state  for  conducting  the 
affairs  of  government,  and  as  such  it  is 
subject  to  the  control  of  the  legislature. 
That  body  may  place  one  part  of  the  state 
under  one  municipal  organization  and  an- 
other part  of  the  state  under  another  or- 
ganization   of    an    entirely    different    char- 


acter. These  are  matters  of  a  purely  local 
nature,  in  respect  to  which  the  federal 
constitution  does  not  limit  the  power  of 
the  state.  Williams  v.  Eggleston,  170  U. 
S.    304.    310,    42    L.    Ed.    1047. 

The  legislature  may  change  the  po- 
litical subdivisions  of  the  commonwealth 
by  creating,  changing  or  abolishing  par- 
ticular cities,  towns,  or  counties.  It  may 
require  any  of  them  to  bear  such  share  of 
the  public  burdens  as  it  deems  just  and 
equitable  Williams  v.  Parker,  188  U  S. 
491.  503,   47   L.   Ed.  560. 

Registration  of  voters;  classification  of 
cities  and  counties.^"The  power  to 
classify  cities  with  reference  to  their 
population  having  been  exercised  in  con- 
formity with  the  constitution  of  the  state, 
the  circumstance  that  the  registration  law 
in  force  in  the  city  of  St.  Louis  was  made 
to  differ  in  essential  particulars  from  that 
which  regulates  the  conduct  of  elections 
in  other  cities  in  the  state  of  Missouri, 
does  not  in  itself  deny  to  the  citizens  of 
St.  Louis  the  equal  protection  of  the 
laws."  Mason  v.  Missouri,  179  U.  S.  328. 
335,   45   L.   Ed.  214. 

The  exercise  by  the  general  assembly 
of  Missouri  of  the  discretion  vested  in  it 
by  the  constitution  of  that  state  to  "pro- 
vide by  law  for  the  registration  of  voters 
in  cities  and  counties  having  a  popula- 
tion of  more  than  one  hundred  thousand 
inhabitants"  did  not  give  rise  to  a  viola- 
tion of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  Ma- 
son V.  Missouri,  179  U.  S.  328,  335,  45  L. 
Ed.  214.  Accord;  Chappell  Chemical, 
etc.,  Co.  V.  Sulphur  Mines  Co.,  172  U.  S. 
474,  475,  43  L.  Ed.  520;  Maxwell  v.  Dow. 
176  U.   S.   581,   598,  44  L.   Ed.  597. 

Classification  for  purpose  of  regulating 
storing  and  handling  of  grain. — \  statute 
prescribing  a  maximum  rate  of  charge  for 
the  elevating  and  handling  of  grain  does 
not  deny  the  equal  protection  of  the  laws 
because  it  is  made  to  apply  to  onlv  those 
places  within  the  state  having  a  popula- 
tion in  excess  of  130,000.  Budd  v.  New 
York,  143  U.  S.  517,  548,  36  L.  Ed.  247. 
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dies  even  in  all  portions  of  the  same  state. ^^  A  state  may  establish  one  system 
of  law  in  one  portion  of  its  territory,  and  another  system  in  another,  provided 
always  that  it  neither  encroaches  upon  the  proper  jurisdiction  of  the  United 
States  nor  abridges  the  privileges  and  immunities  of  citizens  of  the  United  States, 
nor  deprives  any  person  of  his  rights  without  due  process  of  law,  nor  denies  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws  in  the  same 
district/^"  If  the  state  of  New  York,  for  example,  should  see  fit  to  adopt  the 
civil  law  and  its  method  of  procedure-  for  New  York  City  and  the  surrounding 
counties,  and  the  common  law  and  its  method  of  procedure  for  the  rest  of  the 
state,  there  is  nothing  in  the  constitution  of  the  United  States  to  prevent  its 
doing  so.  This  would  not,  of  itself,  within  the  meaning  of  the  fourteenth  amend- 
ment, be  a  denial  to  any  person  of  the  equal  protection  of  the  laws.  If  every 
person  residing  or  being  in  either  portion  of  the  state  should  be  accorded  the 
equal  protection  of  the  laws  prevailing  there,  he  could  not  justly  complain  of 
a  violation  of  the  clause  referred  to.  For,  as  before  said,  it  has  respect  to  per- 
sons and  classes  of  persons.  It  means  that  no  person  or  class  of  persons  shall 
be  denied  the  same  protection  of  the  laws  which  is  enjoyed  by  other  persons 
or  other  classes  in  the  same  place  and  under  like  circumstances. ^^ 

Jurisdiction  and  Procedure  of  Courts  in  Different  Subdivisions. — For 
municipal  purposes,  each  state  has  full  power  to  make  political  subdivisions  of 
its  territory  and  regulate  their  local  government,  including  the  constitution  of 
the  courts  in  each  subdivision,  the  extent  of  their  jurisdiction,  both  territorially 
and  as  to  subject  matter,  and  the  amount  and  finality  of  their  respective  judg- 
ments and  decrees.  There  is  nothing  in  the  equal  protection  clause  of  the  four- 
teenth amendment  w^iich  requires  that  the  constitution,  jurisdiction  or  pro- 
cedure of  the  courts  should  be  the  same  in  all  the  political  subdivisions  of  tlie 
state. ^2  xf  all  persons  within  the  territorial  limits  of  their  respective  jurisdic- 
tions have  an  equal  right,  in  like  cases  and  under  like  circumstances,  to  resort 
to  the  courts  for  redress,  this  provision  of  the  constitution  is  not  violated  by 
any  diversity  in  the  jurisdiction  of  the  courts  in  different  territorial  subdivisions 
as  to  subject  matter,  amount  or  finality  of  decision.^^ 

89.  May  adopt  any  system  for  all  or  Brown  v.  New  Jersey,  175  U.  S.  172,  44 
any  part  of  state. — ]\Iissouri  -r.  Lewis,  101  L.  Ed.  119;  Mallett  v.  North  Carolina,  181 
U  S.  22,  25  L.  Ed.  989;  Hallinger  v.  U.  S.  589.  598,  45  L.  Ed.  1015;  Gardner  v. 
Davis.  146  U.  S.  314,  321,  36  L.  Ed.  986;  Michigan,  199  U.  S.  325,  333,  50  L.  Ed. 
Maxwell    v.    Dow,    176    U.    S.    581,    599,    44  212. 

L.    Ed.    597;    Chappell   Chemical,   etc.,   Co.  93.     Same.— Missouri    v.    Lewis,    101    U. 

V.   Sulphur   Mines   Co.,  172  U.   S.   474,  475,  S.   22,   30,   25    L.   Ed.   989;   Kentucky   Rail- 

43  L.  Ed.  520;  Gardner  v.  Michigan,  199  U.  road  Tax  Cases,  115  U.  S.  321,  338,  29  L. 
S.  325,  333.  50  L.  Ed.  212.  Ed.    414;    Hayes    v.    Missouri,    120    U.    S. 

90.  Same.— Missouri    v.    Lewis,    101    U.  68.   TO,  3t)   L.   Ed.   578. 

S.   22,  25   L.   Ed.  989;   Hallinger  v.   Davis,  Abridging  right  of  trial  by  jury  in  cer- 

146  U.  S.  314,  322,  36  L.  Ed.  986;  Hodgson  tain    portions    of   state. — That    the    consti- 

V.  Vermont,   168  U.  S.  262,  42  L.   Ed.  461;  tution   of   Maryland   abridged  the   right   of 

Holden  v.  Hardy,  169  U.  S.  366,  42  L.  Ed.  trial    by   jury   in    the   courts   of    Baltimore 

780;   Brown  v.  New  Jersey.  175  U.  S.   172,  city    without    making    a    similar    provision 

44  L.  Ed.  119;  Mallett  v.  North  Carolina,  for  the  counties  of  the  state,  and  that  this 
181   U.   S.   589,   598,   45   L.   Ed.   1015.  denies    to    litigants    of   the    city   the    equal 

91.  Same. — Missouri  v.  Lewis,  101  U.  protection  of  the  laws,  is  not  tenable. 
S.  22,  31,  25  L.  Ed.  989;  Hallinger  v.  Chappell  Chemical,  etc.,  Co.  f.  Sulphur 
Davis.  146  U.  S.  314.  321,  36  L.   Ed.  986.  Mines    Co.,    172   U.   S.   474,   475,   43    L.    Ed. 

92.  Same;  jurisdiction  and  procedure  of       520. 

courts. — Missouri  t'.   Lewis,   101    U.    S.   22,  Selection     of     jury     commissioners. — A 

25    L.    Ed.    989;    Kentucky    Railroad    Tax  statute  describing  that  in  a  certain  county 

Cases.   115   U.   S.   321,   338,  29  L.   Ed.   414;  of   the   state   jury   commissioners   shall   be 

Hayes  v.  ATissouri,  120  U.  S.  68,  30  L.  Ed.  appointed    by    the    governor,    while    under 

578;  Hallinger  v.  Davis,  146  U.  S.  314,  322.  the  general   law  prevailing  throughout  the 

36   L.   Ed.  986;   Hodsrson  v.  Vermont,   168  limits  of  the   state  they  are  elected  by  the 

U.    S.    262.    42    L.    Ed.     461;      Holden      v.  people,  is  not  unconstitutional  as   denying 

Hardy,  169  U.  S.  366,  42  L.  E.  780;  Chap-  to    the    inhabitants    of     that      county      the 

oell   Chemical,  etc.,   Co.  z:   Sulphur   Mines  equal  protection   of  the  laws,  it  being  ap- 

Co.,    172    U.    S.    474,    475,    43    L.    Ed.    520;  plicable    alike    to    all    persons    within    the 
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(6)  Nor  in  All  Portions  of  the  Same  City. — Since  all  places  within  the  same 
city  do  not  necessarily  require  the  same  local  legislation,  the  municipal  authori- 
ties  have   the   power   to   make   the   necessary   discriminations.^'* 

(7)  But  Requires  Uniformity  as  to  All  in  Like  Circumstances  zvithin  the 
Sphere  of  Its  Operation. — This  provision  of  the  fourteenth  amendment  merely 
requires  that  all  persons  subjected  to  legislation  which  is  limited  in  its  operation 
either  as  to  persons  or  places  shall  be  treated  alike  under  like  circumstances 
and  conditions,  both  in  the  privileges  conferred  and  in  the  liabilities 
imposed.  In  other  words,  legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  is  not  within  this  clause  of  the  amendment  if 
within  the  sphere  of  its  operation  it  affects  alike  all  persons  similarly  situated. ^^ 


scope  of  its  operation.     Gardner  v.  Michi- 
gan,  199   U.    S.   325,  .333,   50   L.   Ed.   213. 

Peremptory  challenges  to  jurors. — A 
statiUe  which  gives  the  state  fifteen  per- 
emptory challenges  in  cities  having  a 
population  of  100,000  and  over,  and  re- 
stricts it  to  only  eight  in  cities  of  less 
than  that  number,  does  not  deny  to  a 
person  tried  in  a  city  having  a  population 
of  more  than  100,000  the  equal  protection 
of  the  laws  guaranteed  by  the  fourteenth 
amendment.  Hayes  v.  Missouri,  120  U. 
S.   68,   30   L.    Ed.    578. 

"The  number  of  such  challenges  must 
necessarily  depend  upon  the  discretion  of 
the  legislature,  and  may  vary  according 
to  the  condition  of  different  communi- 
ties, and  the  difficulties  in  them  of  secur- 
ing intelligent  and  impartial  jurors.  The 
whole  matter  is  under  its  control."  Hayes 
V.  Missouri,  120  U.  S.  68,  70.  30  L.  Ed. 
578. 

Adjustment  of  appellate  jurisdiction. — 
By  the  constitution  and  laws  of  Missouri, 
the  St.  Louis  court  of  appeals  has  ex- 
clusive jurisdiction  in  "certain  cases  of  all 
appeals  from  the  circuit  courts  in  St. 
Louis,  and  some  adjoining  counties;  the 
supreme  court  has  jurisdiction  of  appeals 
in  like  cases  from  the  circuit  courts  of  the 
remaining  counties  of  the  state.  Held, 
that  this  adjustment  of  appellate  jurisdic- 
tion is  not  forbidden  by  any  thing  in  the 
fourteenth  amendment.  Missouri  t-.  Lewis, 
101   U.    S.   22,  25   L.   Ed.   989. 

Where  there  are  two  superior  courts  in 
a  state  it  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws  to  allow  an  appeal  to 
the  state  in  criminal  cases  from  one  of 
such  courts  and  deny  it  in  cases  arising 
in  the  other.  Mallett  v.  North  Carolina 
181    U.   S.    589,   598,   45   L.    Ed.    1015. 

The  laws  of  the  state  of  North  Caro- 
lina which  permit  an  appeal  by  the  state 
in  criminal  cases  from  the  superior  court 
of  the  eastern  but  not  in  the  western  dis- 
trict of  the  state  is  not  unconstitutional 
as  denying  the  equal  protection  of  the 
laws.  Mallett  v.  North  Carolina.  181  U 
S.  589,  590.  45  L.  Ed.  1015. 
'  94.  Nor  in  all  portions  of  the  same  city. 
—Railroad  Co.  v.  Richmond,  96  U.  S.  521, 
529,  24  L.  Ed.  734:  Erb  v.  Morasch.  177 
U.  S.  584,  586,  44  L.  Ed.  897. 

Thus  the  use  or  location  of  a  particular 
street  may  be   such   as  to   require  the   ex- 


clusion of  steam  locomotives  therefrom 
or  even  from  a  portion  thereof,  without 
excluding  them  from  other  streets;  and 
an  ordinance  so  framed  is  not  invalid  as 
denying  the  equal  protection  of  the  laws 
to  the  company  whose  locomotives  are  so 
excluded.  Railroad  Co.  v.  Richmond,  96 
U.    S.    521.   529,   24   L.    Ed.    734. 

An  ordinance  of  the  city  of  Richmond 
naming  a  particular  railroad  company  and 
prohibiting  it  from  operating  steam  loco- 
motives upon  a  certain  street  in  that  city, 
the  company  named  being  the  only  com- 
pany using  or  having  the  right  to  operate 
locomotives  upon  that  street,  does  not 
deny  to  the  company  named  the  equal 
protections  of  the  laws.  Railroad  Co.  v. 
Richmond,  96  U.  S.  521,  529,  24  L.  Ed. 
734. 

The  exception  of  one  railway  company 
from  the  operation  of  an  ordinance  regu- 
lating the  speed  of  trains  in  city  limits 
does  not  necessarily  create  a  classifica- 
tion which  is  arbitrary  and  without  rea- 
sonable basis,  since  it  may  be  that  owing 
to  the  sparsely  settled  condition  of  the 
portion  of  the  city  traversed  by  it,  or  the 
existence  of  fences  beside  its  track,  '  or 
other  good  reason,  there  is  reasonable 
ground  for  excepting  it  from  the  pro- 
visions of  the  ordinance.  At  all  events, 
the  court  will,  in  the  absence  of  some 
showing  to  the  contrary,  presume  that 
there  was  good  reason  for  the  exception. 
Erb  V.  Morasch,  177  U.  S.  584,  586,  44  L. 
Ed.    897. 

95.  Requires  uniformity  as  to  all  in  like 
circumstances  within  the  sphere  of  its 
operation. — Railroad  Co.  v.  Richmond,  96 
U.  S.  521.  529,  24  L.  Ed.  734;  Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  Ed.  989;  Pace 
V.  Alabama,  106  U.  S.  583.  584,  27  L.  Ed. 
207;  Barbier  v.  Connolly,  113  U.  S.  27,  31, 
28  L.  Ed.  923;  Soon  Hing  v.  Crowley,  113 
U.  S.  703,  709,  28  L.  Ed.  1145;  Wurts  v. 
Hoagland,  114  U.  S.  606,  29  L.  Ed.  229; 
Kentucky  Railroad  Tax  Cases.  115  U.  S. 
321,  29  L.  Ed.  414;  Missouri  Pac.  R.  Co. 
V.  Humes,  115  U.  S.  512,  523,  29  L.  Ed. 
463;  Hayes  v.  Missouri,  120  U.  S.  68,  71, 
30  L.  Ed.  578;  Dow  v.  Beidelman,  125  U. 
S.  680,  31  L.  Ed.  841 :  Missouri  Pac.  R. 
Co.  V.  Mackey,  127  U.  S.  205,  209,  32  L. 
Ed.  107;  Minneapolis,  etc..  R.  Co.  v.  Her- 
rick.  127  U.  S.  210.  32  L.  Ed.  109;  Powell 
V.  Pennsylvania,  127  U.   S.  678,  687,  32  L. 
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"What  satisfies  this  equahty  has  not  been  and  probably  never  can  be  precisely 
defined.  Generally  it  has  been  said  that  it  'only  requires  the  same  means  and 
methods  to  be  applied  impartially  to  all  the  constituents  of  a  class  so  that  the 
law  shall  operate  equally  and  uniformly  upon  all  persons  in  similar  circum- 
stances.' "^*^ 

(8)  Classification  Must  Be  Reasonable ;  Arbitrary  and  Hostile  Classification 
Forbiddefi. — The  proposition  stated  in  the  preceding  paragraph  implies  that  the 
classification  permitted  by  the  fourteenth  amendment,  to  be  valid,  must  be  rea- 
sonable. The  mere  fact  of  classification  is  not  sufficient  to  relieve  a  statute  from 
the  operation  of  the  equality  clause  of  the  fourteenth  amendment.  It  must  ap- 
pear not  only  that  a  classification  has  been  made,  but  that  it  is  based  upon  some 
reasonable  ground — some  difiference  which  bears  a  just  and  proper  relation  to 
the  object  sought  to  be  accomplished.  Mere  arbitrary  selection  can  never  be 
justified  by  calling  it  classification.'^' 

Forbids  the  Singling  Out  of  Any  Person  or  Class  as  the  Subject  of  Hos- 
tile   Legislation. — The   equal   protection  of   the   laws   is   a  pledge  of   the   pro- 


Ed.  253;  Walston  v.  Nevin,  128  U.  S.  578, 
582,  32  L.  Ed.  544;  Minneapolis,  etc.,  R. 
Co.  V.  Beckwith,  129  U.  S.  26,  28,  32  L. 
Ed.  585;  Chester  City  v.  Pennsylvania,  134 
U.  S.  240,  33  L.  Ed.  896;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  236,  33 
L.  Ed.  892;  Home  Ins.  Co.  v.  New  York 
State,  134  U.  S.  594,  606,  33  L.  Ed.  1025; 
In  re  Kemmler,  136  U.  S.  436,  449,  34  L. 
Ed.  519;  Pacific  Express  Co.  v.  Seibert, 
142  U.  S.  339,  35  L.  Ed.  1035;  McPherson 
V.  Blacker,  146  U.  S.  1,  39.  40,  36  L.  Ed. 
869;  Hallinger  v.  Davis,  146  U.  S.  314,  321, 
36  L.  Ed.  986;  Yesler  v.  Washington  Har- 
bor Line  Comm'rs,  146  U.  S.  646,  655,  36 
L.  Ed.  1119;  Giozza  v.  Tiernan,  148  U. 
S.  657,  662.  37  L.  Ed.  599;  Columbus 
Southern  R.  Co.  v.  Wright,  151  U.  S.  470, 
38  L.  Ed.  238;  Duncan  v.  Missouri,  152 
U.  S.  377,  382,  38  L.  Ed.  485;  Marchant  v. 
Pennsylvania  R.  Co.,  15,3  U.  S.  380,  390, 
38  L.  Ed.  751;  Moore  v.  Missouri,  159  U. 
S.  673.  678,  40  L.  Ed.  301;  St.  Louis,  etc., 
R.  Co.'  V.  Matthews,  l65  U.  S.  1,  41  L.  Ed. 
611;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  Ed.  66;  Magoun  v.  Illinois  Trust 
&  Savings  Bank,  170  U.  S.  283,  293,  42  L. 
Ed.  1037;  Atchison,  etc..  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  104,  43  L.  Ed.  909; 
Minder  v.  Georgia,  183  U.  S.  559,  562,  46 
L.  Ed.  328;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  559,  46  L.  Ed. 
679;  Field  v.  Barber  Asphalt  Paving  Co., 
194  U.   S.   618,  621,  48   L.   Ed.  1142. 

96.  Same;  what  constitutes  equality.^ 
Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321,  337,  29  L.  Ed.  414;  Magoun  v.  Illi- 
nois Trust  &  Savings  Bank,  170  U.  S. 
283,  293,  42  L.  Ed.  1037.  Accord:  Missouri 
V.  Lewis,  101  U.  S.  22,  31,  25  L.  Ed.  989; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.   S.   540,   558,  46  L.   Ed.   679. 

When  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon 
them  additional  liabilities,  it  is  not  open 
to  the  objection  that  it  denies  to  them 
the  equal  protection  of  the  laws,  if  all 
persons  brought  under  its  influence  are 
treated  alike  under  the  same  conditions. 
Missouri,   etc.,   R.   Co.   v.   Mackey,   127   U. 


S.  205,  209,  32  L.  Ed.  107;  Minneapolis, 
etc.,  R.  Co.  V.  Herrick,  127  U.  S.  210,  32 
L.  Ed.  109;  Home  Ins.  Co.  v.  New  York 
State,  134  U.  S.  594,  606,  33  L.  Ed.  1025. 

97.  Laws  must  be  reasonable;  arbitreiry 
classification  forbidden. — Barbier  v.  Con- 
nolly, 113  U.  S.  27,  31,  28  L.  Ed.  923;  Yick 
Wo  z'.  Hopkins,  118  U.  S.  356,  369,  30 
L.  Ed.  220;  Giozza  v.  Tiernan,  148  U.  S. 
657,  062.  37  L.  Ed.  599;  Gulf,  etc.,  R.  Co. 
V.  Ellis,  165  U.  S.  150,  165,  41  L.  Ed.  66; 
Magoun  v.  Illinois  Trust  &  Savings  Bank, 
170  U.  S.  283,  294,  42  L.  Ed.  1037;  Nor- 
wood V.  Baker,  172  U.  S.  269,  43  L.  Ed. 
443;  Atchison,  etc..  R.  Co.  v.  Matthews, 
174  U.  S.  96,  98,  43  L.  Ed.  909;  Wisconsin, 
etc.,  Railroad  v.  Jacobson,  179  U.  S.  287, 
301,  45  L.  Ed.  194;  French  v.  Barber  As- 
phalt Paving  Co.,  181  U.  S.  324,  45  L.  Ed. 
879;  Cotting  v.  Kansas  City  Stock  Yards, 
Co.,  183  U.  S.  79,  106,  46  L.  Ed.  92;  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  559,  46  L.  Ed.  679;  Hibben  v.  Smith, 
191  U.  S.  310,  325,  48  L.  Ed.  195;  St.  John 
V.  New  York,  201  U.  S.  633.  636,  50  L. 
Ed.  896;  Bachtel  v.  Wilson,  204  U.  S.  36, 
37,  41,  51  L.  Ed.  357;  Bachtel  v.  Wilson, 
204  U.  S.  42,  51  L.  Ed.  360;  Halter  v.  Ne- 
braska,  205  U.   S.   34,   43,   51   L.   Ed.   696. 

"Classification  for  legislative  purposes 
must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that 
differences  which  would  serve  for  a 
classification  for  some  purposes  furnish  no 
reason  whatever  for  a  classification  for 
legislative  purposes.  The  differences 
which  will  support  class  legislation  must 
be  such  as  in  the  nature  of  things  furnish 
a  reasonable  basis  for  separate  laws  and 
regulations."  Gulf,  etc.,  R.  Co.  v.  Ellis, 
165   U.   S.   150,   155,  41   L.   Ed.   66. 

Whether  a  statute,  or  a  particular  regu- 
lation provided  for  therein,  is  or  is  not 
valid,  is  frequently  dependent  upon 
whether,  under  the  facts,  it  is  a  reason- 
able or  unreasonable  exercise  of  legisla- 
tive power  over  the  subject  matter  in- 
volved. Wisconsin,  etc.,  Railroad  v. 
Jacobson.  179  U.  S.  287,  301,  45  L.  Ed. 
194. 
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tection  of  equal  laws.^'^  The  equal  protection  guaranteed  by  the  constitution 
forbids  the  legislature  to  select  a  person,  natural  or  artificial,  and  impose  upon 
him  or  it  burdens  and  liabilities  which  are  not  cast  upon  others  similarly  sit- 
uated. Clear  and  hostile  discriminations  against  particular  persons  and  classes, 
especially  such  as  are  of  unusual  character,  unknown  to  the  practice  of  our 
governments,   are   obnoxious   to   the   constitutional   prohibition/'*'^ 

Special  Legislation  Cannot  Be  Based  upon  Mere  Fact  That  the  Thing 
Affected  Is  a  Corporation. — The  power  to  enact  special  legislation  cannot 
be  based  upon  the  mere  fact  that  the  thing  affected  is  a  corporation  even  when 
the  legislature  has  power  to  alter,  amend  or  repeal  the  charter  thereof.  The 
power  to  alter  or  amend  does  not  extend  to  the  taking  of  the  property  of  the 
corporation  either  by  confiscation  or  indirectly  by  other  means,  nor  'to  the  right 
to  deny  such  corporation  the  equal  protection  of  the  laws.^ 

(9)  Rigid  Equality  Not  Required;  Legislature  Permitted  a  Wide  Discretion. 
— The  equal  protection  clause  of  the  fourteenth  amendment  prescribes  no 
rigid  equality,  but  permits  to  the  discretion  and  wisdom  of  the  state  a  wide  lat- 
itude in  so  far  as  interference  by  the  federal  supreme  court  is  concerned.  Classi- 
fication for  legislative  purposes  is  not  invalid  because  not  depending  on  scien- 
tific or  marked  differences  in  things  or  persons  or  in  their  relations.  It  suffices 
if  it  is  practical,  and  is  not  reviewable  unless  palpably  arbitrary. 2 


98.  A  pledge  of  equal  laws. — Yick  Wo 
V.  Hopkins.  118  U.  S.  356.  369,  30  L.  Ed. 
220;  Wong  Wing  v.  United  States,  163 
U.  S.  228.  238.  41  L.  Ed.  140;  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
42  L.  Ed.  890;  Connolly  v.  Union  Sewer 
Pipe   Co.,   184  U.  S.   540,  46  L.   Ed.  679. 

99.  Forbids  hostile  legislation  against 
any  person  or  class. — Barbier  v.  Connolly. 
113  U.  S.  27.  32,  28  L-  Ed.  923;  Soon 
Hing  V.  Crowley.  113  U.  S.  703.  28  L.  Ed. 
1145;  Hayes  v.  Missouri,  120  U.  S.  68,  71, 
30  L.  Ed.  578;  Pembina,  etc.,  Min.  &  Mill. 
Co.  V.  Pennsylvania,  125  U.  S.  181.  188,  31 
L.  Ed.  650;  Powell  v.  Pennsvlvania.  127 
U.  S.  678.  684.  32  L.  Ed.  253;  Minneapolis, 
etc.,  R.  Co.  V.  Beckwith,  129  U.  S.  26,  28, 
32  L.  Ed.  585;  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232.  237,  33  L.  Ed. 
892;  Home  Ins.  Co.  v.  New  York  State, 
134  U.  S.  594.  606,  33  L.  Ed.  1025;  Crow- 
ley V.  Christensen,  137  U.  S.  86.  89,  34 
L.  Ed.  620;  McPherson  v.  Blacker,  146  U. 
S.  1,  39,  36  L.  Ed.  869;  Marchant  v.  Penn- 
sylvania R.  Co..  153  U.  S.  380,  390,  38  L. 
Ed.  751;  Magoun  v.  Illinois  Trust  & 
Savings  Bank.  170  U.  S.  2S3.  294,  42  L.  Ed. 
1037;  Atchison,  etc.,  R.  Co.  v.  Matthews, 
174  U.  S.  96,  104,  43  L.  Ed.  909;  Minder  v. 
Georgia.  183  U.  S.  559,  562,  46  L.  Ed.  328; 
Connollv  v.  Union  Sewer  Pipe  Co..  184 
U.  S.  540.  559.  46  L.  Ed.  679;  Bachtel  v. 
Wilson,  204  U.  S.  36.  37,  41,  51  L.  Ed. 
357;  Bachtel  v.  Wilson,  204  U.  S.  42,  51 
L.    Ed.    360. 

"The  inhibition  of  the  amendment  that 
no  state  shall  deprive  any  person  within 
its  jurisdiction  of  the  equal  protection  of 
the  laws  was  designed  to  prevent  anv  per- 
son or  class  of  persons  from  being  sineled 
out  as  a  soecial  subject  for  discriminating 
and  hostile  lesrislation."  Pembina,  etc.. 
Min.  &  Mill.  Co.  v.  Pennsylvania,  125  U. 
S.  181.  188.  31  L.  Ed.  6.50:  McPher=^n  v. 
Blacker,  146  U.   S.  1,  39,  36   L.  Ed.  869. 


Even  where  the  selection  is  not  ob- 
viously unreasonable  and  arbitrary,  if  the 
discrimination  is  based  upon  matters 
which  have  no  relation  to  the  object 
sought  to  be  accomplished,  the  same  con- 
clusion of  unconstitutionality  is  affirmed. 
Atchison,  etc.,  R.  Co.  v.  Matthews,  174 
U.   S.  96,   105,  43   L.   Ed.   909. 

"Discrimination,  if  founded  upon  a  rea- 
sonable distinction  in  principle,  is  valid. 
Of  course,  if  such  discrimination  were 
purely  arbitrary,  oppressive  or  capricious, 
and  made  to  depend  upon  differences  of 
color,  race,  nativity,  religious  opinions, 
political  affiliations  or  other  considera- 
tions having  no  possible  connection  with 
the  duties  of  citizens  as  taxpayers,  such 
exemption  would  be  pure  favoritism,  and 
a  denial  of  the  equal  protection  of  the 
laws  to  the  less  favored  classes."  Ameri- 
can Snsrar  Refining  Co.  v.  Louisiana,  179 
U.   S.   89.   92.  45   L.    Ed.   102. 

1.  Classification  based  upon  fact  of  in- 
corporation.— Lake  Shore,  etc.,  R.  Co.  v. 
Smith.  173  U.  S.  684,  696,  43   L.  Ed.  858. 

There  is  no  good  reason  why  railroad 
corporations  alone  should  be  punished  for 
not  paying  their  debts.  Compelling  the 
payment  of  debts  is  not  a  police  regula- 
tion. Gulf,  etc.,  R.  Co.  V.  Ellis,  165  U.  S. 
150.  41  L.  Ed.  66;  Atchison,  etc.,  R.  Co. 
V.  Matthews,  174  U.  S.  96,  98,  43  L.  Ed. 
909. 

2.  Rigid  equality  not  required;  legisla- 
ture permitted  a  wide  discretion. — County 
of  Mobile  v.  Kimball.  102  U.  S.  691,  26 
L.  Ed.  238;  Bell's  Gap  R.  Co.  v.  Penn- 
svlvania, 134  U.  S.  232,  237.  33  L.  Ed.  892; 
Duncan  v.  Missouri,  152  U.  S.  377,  38  L. 
Ed.  485;  Marchant  v.  Pennsylvania  R.«i!Co., 
1.-3  LT.  S.  380.  386,  38  L.  Ed.  751;  T.owe  V. 
Kansas,  163  U.  S.  81,  88,  41  L.  Ed.  78; 
Tones  "-.  Prim.  165  U.  S.  180,  184,  41  L. 
"■^d.  677;  Magoun  v.  Illinois  Trust  & 
Savings    Bank,    170    U.    S.    283,    42    L.    Ed. 
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Law  Not  Invalid  Because  of  Mere  Inequality  of  Result;  Classification 
Implies  Inequality.— This  provision  of  the  constitution  does  not  invahdate  leg- 
islation on  the  mere  ground  of  inequality  in  actual  result.  Tax  laws,  for  in- 
stance, in  their  nature  are  and  must  be  general  in  scope,  and  it  may  often  hap- 
pen that  in  their  practical  application  they  touch  one  person  unequally  from 
another.  But  that  inequality  is  something  which  it  is  impossible  to  foresee  and 
guard  against,  and  therefore  such  resultant  inequality  in  the  operation  of  a  law 


1037;  Orient  Ins.  Co.  v.  Daggs.  172  U.  S. 
5.57,  562,  43  L.  Ed.  552;  Clark  v.  Kansas 
City.  176  U.  S.  114,  119,  44  L.  Ed.  392; 
Erb  V.  Morasch,  177  U.  S.  584,  586,  44  L. 
Ed.  897;  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  324,  45  L.  Ed.  879;  Bill- 
ings V.  Illinois.  188  U.  S.  97,  102,  47  L. 
Ed.  400;  Hibben  v.  Smith,  191  U.  S.  310, 
325,  48  L.  Ed.  195;  Missouri,  etc.,  H.  Co. 
V.  May,  194  U.  S.  267,  269,  48  L.  Ed.  971; 
Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S. 
401.  411.  50  L.  Ed.  246;  Bachtel  v.  Wil- 
son, 204  U.  S.  36,  37,  41,  51  L.  Ed.  357; 
Bachtel  v.  Wilson,  204  U.  S.  42,  51  L. 
Ed.  360. 

"If  the  purpose  is  within  the  legal  pow- 
ers of  the  legislature,  and  the  classifica- 
tion made  has  relation  to  that  purpose 
(excludes  no  persons  or  objects  that  are 
affected  by  the  purpose,  includes  all  that 
are),  logically  speaking,  it  will  be  ap- 
propriate; legally  speaking,  a  law  based 
upon  it  will  have  equality  of  operation. 
And,  excluding  our  right  to  consider  poli- 
cies or  assume  legislation,  we  have  many 
times  said  that  a  state  in  its  purposes  and 
in  the  execution  of  them,  must  be  al- 
lowed a  wide  range  of  discretion,  and 
that  this  court  will  not  make  itself  'a  har- 
bor in  which  can  be  found  a  refuge  from 
ill-advised,  unequal  and  oppressive  legis- 
lation.'" Billings  V.  Illinois,  188  U.  S. 
97.  102,  47  L.  Ed.  400;  County  of  Mobile 
r.  Kimball.  102  U.  S.  691,  26  L.  Ed. 
238. 

"The  fourteenth  amendment,  it  has  been 
held,  legitimately  operates  to  extend  to 
the  citizens  and  residents  of  the  states  the 
same  protection  against  arbitrary  state 
legislation,  affecting  life,  liberty  and  prop- 
erty, as  is  offered  by  the  fifth  amendment 
against  similar  legislation  by  congress; 
but  that  the  federal  courts  ought  not  to 
interfere  when  what  is  complained  of 
amounts  to  the  enforcement  of  the  laws 
of  a  state  applicable  to  all  persons  in 
like  circumstances  and  conditions,  and 
that  the  federal  courts  should  not  inter- 
fere unless  there  is  some  abuse  of  law 
amounting  to  confiscation  of  property  or 
a  deprivation  of  personal  rights,  such  as 
existed  in  the  case  of  Norwood  v.  Baker, 
172  U.  S.  269,  43  L.  Ed.  443.  These_  prin- 
ciples have  been  reiterated  in  a  series  of 
cases  reported  in  181  U.  S.,  commencing 
with  French  v.  Barber  Asphalt  Paving 
Co..  181  U.  S.  324,  45  L.  Ed.  879,  of  that 
volume."  Hibben  v  Smith,  191  U.  S.  310, 
325.   48  E.    Ed.   195. 

Classification  held  to  be  reasonable — 
Statute    requiring    public     vaccination. — A 


statute  providing  for  the  public  vaccina- 
tion of  citizens  in  time  of  danger  from 
smallpox  is  not  objectionable  as  denying 
the  equal  protection  of  the  laws  because 
of  a  provision  therein  which  makes  an 
exception  in  favor  of  children  certified  by 
a  registered  physician  to  be  unfit  subjects 
for  vaccination  without  making  any  such 
exception  in  case  of  adults  in  like  condi- 
tion. Notwithstanding  such  provision  the 
statute  is  applicable  equally  to  all  in  like 
condition,  and  there  are  obviously  reasons 
why  regulations  may  be  appropriate  to 
adults  which  could  not  be  safely  applied 
to  persons  of  tender  years.  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  30,  49  L. 
Ed.   643. 

Use  of  flag  for  advertising  purposes. — 
A  state  statute  which  makes  it  a  mis- 
demeanor, punishable  by  fine  or  imprison- 
ment, or  both,  for  any  one  to  sell,  expose 
for  sale  or  have  in  possession  for  sale, 
any  article  of  merchandise  upon  which 
sirall  have  been  printed  or  placed  for  pur- 
poses of  advertisement  any  representation 
of  the  flag  of  the  United  States  is  not  un- 
constitutional as  denying  the  equal  pro- 
tection of  the  laws  by  reason  of  the  fact 
that  it  expressly  excepts  from  its  opera- 
tion any  newspaper,  periodical,  book,  etc., 
in  which  shall  be  printed,  painted  or 
placed  any  representation  of  the  flag  dis- 
connected from  any  advertisement.  Hal- 
ter V.  Nebraska,  205  U.  S.  34,  39.  51  L. 
Ed.  696,  affirming  the  validity  of  1  Cob- 
bey's  Ann.   Stat.  Neb.  1903,  ch.  139. 

Statute  respecting  the  driving  of  herds 
of  live  stock  along  highways. — Section 
2087  of  the  Compiled  Laws  of  Utah  (vol. 
1,  p.  743),  which  provides  that  "Any  per- 
son who  drives  a  herd  of  horses,  mules, 
asses,  cattle,  sheep,  goats  or  swine  over  a 
public  highway,  where  such  highway  is 
constructed  on  a  hillside,  shall  be  liable 
for  all  damages  done  by  such  animals  in 
destroying  the  banks  or  rolling  rocks  into 
or  upon  such  highway," — is  a  valid  ex- 
ercise of  the  police  powers  of  the  state  to 
establish,  maintain  and  control  the  pub- 
lic highways,  and  is  not  unconstitutional 
as  denying  the  owners  of  the  herds 
therein  described  the  equal  protection  of 
the  laws,  since  it  is  general  in  it=;  applica- 
tion, embracing  all  persons  under  sub- 
stantially like  circumstances,  and  not  be- 
ing an  arbitrary  exercise  of  power.  Jones 
V.   Brim.   16.5  IT.    S.    180,  41    L.   Ed.  677. 

Statute  forbidding  railroad  to  allow 
Johnson  grass  to  go  to  seed  upon  right 
of  w?y. — In  an  action  against  a  railroad 
company   to  recover  a  penalty  of  twenty- 
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does  not  defeat  its  validity.^  The  very  idea  of  classification  is  that  of  inequal- 
ity, so  that  it  goes  without  saying  that  the  mere  fact  of  inequahty  in  no  mauner 
determines  the  matter  of  constitutionaHty.'* 

Greater  Latitude  Permitted  in  the  Exercise  of  the  Taxing  Power, — 
In  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  563,  46  L.  Ed.  679,  Mr. 
Justice  Harlan,  after  speaking  of  the  wide  discretion  which  must  be  allowed  to 
the  state  in  classifying  persons  and  property  for  the  purposes  of  taxation  and  in 
selecting  objects  of  taxation,  says:  "But  different  considerations  control  when  the 
state,  by  legislation,  seeks  to  regulate  the  enjoyment  of  rights  and  the  pursuit  ox 
callings  connected  with  domestic  trade.  In  prescribing  regulations  for  the  conduct 
of  trade,  it  cannot  divide  those  engaged  in  trade  into  classes  and  make  criminals 
of  one  class  if  they  do  certain  forbidden  things,  while  allowing  another  and 
favored  class  engaged  in  the  same  domestic  trade  to  do  the  same  things  with 
impunity.  It  is  one  thing  to  exert  the  power  of  taxation  so  as  to  meet  the  ex- 
penses of  government,  and  at  the  same  time,  indirectly,  to  build  up  or  protect 
particular  interests  or  industries.  It  is  quite  a  different  thing  for  the  state, 
under  its  general  police  power,  to  enter  the  domain  of  trade  or  commerce,  and 
discriminate  against  some  by  declaring  that  particular  classes  within  its  juris- 
diction shall  be  exempt  from  the  operation  of  a  general  statute  making  it  crim- 
inal to  do  certain  things  connected  with  domestic  trade  or  commerce.  Such  a 
statute  is  not  a  legitimate  exertion  of  the  power  of  classification,  rests  upon  no 
reasonable  basis,  is  purely  arbitrary,  and  plainly  denies  the  equal  protection  of 
the  laws  to  those  against  whom  it  discriminates."  It  follows  therefore  that  the 
constitutional  validity  of  statutes  regulating  the  right  to  engage  in  trade  and  the 
enjoyment  of  rights  and  the  pursuit  of  callings  is  not  necessarily  to  be  deter- 
mined by  the  same  principles  that  apply  to  taxing  laws.-^ 

Presumption  in  Favor  of  Validity  of  Legislation. — "When  a  state  leg- 
islature has  declared  that,  in  its  opinion,  policy  requires  a  certain  measure,  its 
action  should  not  be  disturbed  by  the  court  under  the  fourteenth  amendment 
unless  they  can  see  clearly  that  there  is  no  fair  reason  for  the  law  that  would 
not  require  with  equal  force  its  extension  to  others  whom  it  leaves  untouched."^ 
The  presumption  is  always  in  favor  of  the  validity  of  legislation,  state  or  munic- 
ipal;  and  if  there  could  exist  a  condition  of  facts  justifying  the  classification 
or  restriction  complained  of,  the  courts  are  bound  to  presume  that  it  did  exist." 

five  dollars,  brought  by  the  owner  of  a  5.  Greater  latitude  permitted  in  the  ex- 
farm  contiguous  to  the  railroad,  on  the  ercise  of  the  taxing  power. — Connolly  v. 
ground  that  the  latter  has  allowed  John-  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  561, 
son  grass  to  mature  and  go  to  seed  upon  46  L.  Ed.  679.  See,  also,  Kidd  v.  Pear- 
its  road,  it  was  held  that  the  Texas  stat-  son,  128  U.  S.  1,  26,  32  L.  Ed.  346;  Cook 
ute  of  1901,  ch.  117,  directed  solely  against  v.  Marshall  County,  196  U.  S.  261.  274, 
railroad    companies,   for   permitting   John-  49   L.    Ed.   471. 

son  grass  or  Russian  thistle  to  go  to  seed  "Whether    there    is    a    diflference    in    the 

upon  their  right  of  way,  subject,  however,  scope   of  a  state's  general  power  to  legis- 

to  the  condition  that  the  plaintiff  has  not  late    and    its    power    to    tax    or   not    (Kidd 

done    the    same    thing,    is    not    contrary   to  v.    Pearson,    128    U.    S.    1.    26,    32    L.    Ed. 

the   fourteenth   amendment   of   the    cnnsti-  346.    Connolly   v.    Union    Sewer    Pipe    Co., 

tution  of  the  United  States,  in  that  it  de-  184  U.  S.  540',  562,  563,  46  L.  Ed.  679),  the 

nies    equal    protection    of    the    law.     Mis-  former    does    not    need    an    extended     de- 

souri,  etc.,   R.   Co.  v.   May,   194  U.   S.   267,  fense  so  far  as  the  fourteenth  amendment 

268,  48  L.  Ed.  971.  alone    is    concerned."      Cox   v.    Texas,    202 

3.  T..a'v  "ot  invalirl  because  of  me- -^  in-  U.  S.  446.  450,  50  L-  Ed.  1099.  See  Ameri- 
equeility  of  result. — Merchants',  etc..  Bank  can  Sugar  Refining  Co.  v.  Louisiana,  179 
,-  Pennsylvania.  167  U.  S.  461,  463,  42  L.  U.  S.  89,  45  L.  Ed.  102;  Reymann  Brew- 
Ed.  236;  Wagoner  v.  Evans.  170  U.  S.  588,  ing  Co.  v.  Brister,  179  U.  S.  445,  45  L.  Ed. 
592,  42  L.  Ed.  1154;  Cotting  v.  Kansas  269,  St.  Tohn  v.  New  York,  201  U.  S.  633, 
City   Stock   Yards    Co.,   183   U.   S.   79,   110,  50   L.   Ed.  896. 

46  L.  Ed.  92.  6.     Presumption   in   favor   of   validity. — 

4.  Same.— Atchison,  etc..  R.  Co  v.  Missouri,  etc.  R.  Co.  v.  Mav,  194  U.  S- 
Matthews,  174  U.  S.  96,  106.  43  L.  Ed.  909;       267,    269.    48    L.    Ed.    971. 

Clark  V.   Kansas   City,   176  U.   S.   114.   120,  7.     Same.— Soon    Ring    v.    Crowley,    113 

U  L.  Ed.  392.  W  S.  703,  710,  28  L.  Ed.  1.145;   Crowley  V. 
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In  short,  the  selection,  in  order  to  become  obnoxious  to  the  fourteenth  amend- 
ment, must  be  arbitrary  and  unreasonable,  not  merely  possible,  but  clearly  and 
actually  so.^ 

Validity  Not  Dependent  upon  Testimony  of  Witnesses  nor  the  Ver- 
dicts of  Juries. — Again,  conceding  that  there  exists  a  difference  in  the  cir- 
cumstances under  which  persons  engaged  in  the  same  business  operate,  it  is  not 
to  be  decided  by  the  testimony  of  witnesses  nor  by  the  verdict  of  juries  whether 
such  difference  is  sufficient  to  authorize  the  application  of  a  different  rule  to  the 
one  than  that  applied  to  the  others,  since  different  witnesses  and  dift'erent 
juries  might  take  different  views  under  exactly  the  same  facts.  Given  the  fact 
of  a  difference,  it  is  for  the  legislature  or  city  council  to  say  whether  separate 
regulations  shall  be  applied  to  the  two.^ 

i.  Hqua^ity  Rule  Forbids  That  Individual  Shall  Be  Subjected  to  Arbitrary 
Exercise  of  Power — (1)  Generally. — It  has  been  said  that  this  is  a  government 
of  laws  and  not  of  men  ;  that  there  is  no  arbitrary  body  of  individuals ;  thai 
the  constitutional  principles  upon  which  our  government  and  its  institutions  rest 
do  not  leave  room  for  the  play  and  action  of  purely  personal  and  arbitrary 
power,  but  that  all  in  authority  are  guided  and  limited  by  those  provisions  which 
the  people  have,  through  the  organic  law,  declared  shall  be  the  measure  and 
scope  of  all  control  exercised  over  them.^^  In  particular,  the  fourteenth  amend- 
ment, and  especially  the  equal  protection  clause  thereof,  forbids  that  the  in- 
dividual shall  be  subjected  to  any  arbitrary  exercise  of  the  powers  of  govern- 
ment ;  it  was  intended  to  prohibit,  and  does  prohibit,  any  arbitrary  deprivation 
of  life  or  liberty,  or  arbitrary  spoliation  of  property.^ ^ 

(2)  Where  Statute  Clearly  Hostile  and  Arbitrary. — As  we  have  seen,  a  stat- 
ute which  makes  a  purely  arbitrary  or  unreasonable  classification,  or  which 
singles  out  any  particular  individual  or  class  as  the  subject  of  hostile  and  dis- 
criminating legislation,  is  clearly  unconstitutional  as  being  opposed  to  the  four- 


Christensen,  137  U.  S.  86,  34  L.  Ed.  620; 
Davis  V.  Massachusetts,  167  U.  S.  43,  42 
L.  Ed.  71;  Erb  v.  Morasch,  177  U.  S.  584, 
586.  44  L.  Ed.  897;  Missouri,  etc.,  R.  Co. 
V  May,  194  U.  S.  267,  269,  48  L.  Ed.  971; 
Fischer  v.  St.  Louis,  194  U.  S.  361,  371, 
48  L.  Ed.  1018;  Schefe  v.  St.  Louis,  194  U. 
S.  373,  48  L.   Ed.   1025. 

Thus  it  may  be  that  owing  to  the  den- 
sity of  population,  or  the  crowded  condi- 
tion of  the  streets,  or  other  good  reason, 
the  operation  of  trains  in  a  particular  por- 
tion of  a  city  calls  for  a  different  regula- 
tion from  that  which  prevails  in  other 
parts  of  the  same  city;  and  an  ordinance 
prescribing  a  regulation  applicable  only 
to  a  particular  road  or  to  a  particular 
portion  of  a  city  having  been  passed,  it 
will  be  presumed,  in  the  absence  of  posi- 
itve  proof  to  the  contrary,  that  the  con- 
ditions justified  the  distinction.  Railroad 
Co  V  Richmond,  96  U.  S.  521,  529,  24  L. 
Ed.  734;  Erb  v.  Morasch,  177  U.  S.  584, 
586,  44  L.  Ed.  897. 

8.  Same;  must  be  clearly  arbitrary  or 
unreasonable. — Carroll  v.  Greenwich  Ins. 
Co.,  199  U.  S.  401,  411.  50  L.  Ed.  246; 
Bachtel  v.  Wilson,  204  U.  S.  36,  37,  41, 
51  L.  Ed.  357;  Bachtel  v.  Wilson,  204  U. 
S.  42,   51   L.   Ed.   360. 

9.  Validity  not  determined  by  testi- 
mony of  witnesses  nor  verdict  of  juries. — 
Erb  V.  Morasch,  177  U.  S.  584,  587,  44 
L.    Ed.   897. 


10  Forbids  that  individual  shall  be 
subjected  to  the  arbitrary  exercise  of  the 
powers  of  government. — Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  369,  30  L.  Ed. 
220;  Chicago,  etc.,  R.  Co.  z'.  Thompkins, 
167  U.  S.  167,  172,  44  L.  Ed.  417;  Cotting 
V.  Kansas  City  Stock  Yards  Co..  183  U. 
S.   79,   84,   46   L.   Ed.   92. 

11.  Same. — Barbier  v.  Connolly,  113  U. 
S.  27.  28  L.  Ed.  92;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  369,  30  L.  Ed.  220;  In  re 
Kemmler,  136  U.  S.  436,  448,  34  L.  Ed. 
519;  Giozza  v.  Tiernan.  148  U.  S.  657,  662, 
37  L.  Ed.  599;  Jones  v.  Brim,  165  U.  S. 
180,  182,  41  L.  Ed.  677;  Minder  v.  Geor- 
gia, 183  U.  S.  559,  562,  46  L.  Ed.  328; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  559,  46  L.  Ed.  679;  Atkin  -. 
Kansas,  191  U.  S.  207-.  223.  48  L.  Ed.  148; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
241,  49   L.   Ed.  169. 

There  is  a  class  of  cases  wherein  the 
court  may  restrain  the  arbitrary  and  dis- 
criminatory exercise  of  the  police  power 
which  amounts  to  a  taking  of  property 
without  due  process  of  law  and  an  im- 
pairment of  property  rights  protected  by 
the  fourteenth  amendment  to  the  federal 
constitution.  Dobbins  v.  Los  Angeles, 
195   U.    S.    223,   241,   49   L.   Ed.    169. 

"It  is  the  solemn  duty  of  the  courts  in 
cases  before  them  to  guard  the  constitu- 
tional rights  of  the  citizen  against  merely 
arbtrarv  power."  Atkin  v  Kansas,  191 
U.  S.  207,  223,  48  L.  Ed.  148. 
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teenth  amendment  and  especially  to  the  equal  protection  clause  thereof.     This  is 
a  plain  case,  and  requires  no  further  discussion. ^2 

(3)  Where  Natural  a)id  Necessary  Effect  of  Lazv  Is  to  Work  Inequality. — 
See  ante,  "Where  Intent  Good,  but  Operation  and  Effect  Unconstitutional,"  VI, 
D,  3,  d,   (4),   (b),   (ee). 

(4)  Arbitrary  and  Oppressive  Administration  of  Statutes. — Under  this  head 
there  are  several  distinctions  to  be  noticed. 

Statute  Perfectly  Valid  but  Unfaithfully  Construed  or  Administered. 
— In  the  first  place,  a  law  cannot  be  held  unconstitutional  because,  while  its 
just  interpretation  is  consistent  with  the  constitution,  it  is  unfaithfully  admin- 
istered by  those  who  are  charged  with  its  execution.  Their  doings  may  be  un- 
lawful while  the  statute  is  valid.^^  Again,  the  constitutionality  of  a  statute, 
justly  and  properly  interpreted,  being  conceded,  neither  prosecution  nor  find- 
ings, under  a  mistaken  construction  and  application,  which,  if  correct,  would 
render  it  unconstitutional,  will,  of  themselves,  constitute  a  deprivation  of  prop- 
erty or  a  denial  of  the  equal  protection  of  the  laws,  since  if  the  conclusions  of 
the  administrative  officers  are  erroneous,  the  courts  are  open  for  the  correction 
of  the  error.^-* 

Where  Statute  So  Framed  as  to  Be  Susceptible  of  Arbitrary  or  Op- 
pressive Administration. — Again,  a  statute  or  ordinance  may  be  so  framed 
that,  while  perfectly  fair  and  valid  on  its  face,  it  is  susceptible  of  unfair  and 
unequal  administration.  In  such  case,  its  enforcement  in  an  unequal  and  ar- 
bitrary manner  for  the  purpose  of  oppressing  any  particular  individual  or  class 
will  be  relieved  against  by  the  courts. ^^  No  presumption  arises  in  such  case, 
however,  that  the  statute  is,  or  will  be,  unequally  and  oppressively  administered, 
even  though  it  is  shown  that  it  was  directed  against  a  particular  class  and  was 
designed  for  the  purpose  of  enforcing  an  arbitrary  and  unjust  discrimination 
against  that  class.  In  other  words,  it  is  not  sufficient  to  show  evil  design,  or 
the  possibility  of  evil  under  the  statute,  but  it  must  be  shown  that  in  its  actual 
enforcement  it  is  unequally  and  arbitrarily  adm-inistered  and  used  as  an  instru- 
ment of  oppression  against  the  class  against  whom  it  was  directed. ^^ 


12.  Where  statute  clearly  hostile  and 
arbitrary. — See  ante,  "Classification  Must 
Be  Reasonable;  A.rbitrary  and  Hostile 
Classification  Forbidden,''  VII,  B,  2, 
h,  (8). 

13.  Unfaithful  administration  of  unob- 
jectionable statute. — Cunimings  v.  Na- 
tional Bank,  101  U.  S.  153,  25  L.  Ed.  903; 
Campagnie  Francaise,  etc.,  v.  Louisiana 
State  Board  of  Health.  186  U.  S.  380,  392, 
46  L.  Ed.  1209;  Arbuckle  v.  Blackburn,  191 
U.  S.  405,  414,  48  L.  Ed.  239;  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  S.  245, 
301,    345,    50   L.    Ed.    744. 

14.  Same;  prosecution  and  findings  un- 
der mistaken  construction. — Arbuckle  z'. 
Blackburn,  191  U.  S.  405,  414,  48  L.  Ed. 
239. 

Thus  the  Ohio  pure  food  law  (2  Bates 
Ohio  Stats.  1897.  p.  2229,  tit.  V,  cl.  A) 
provided  that  food  should  be  deemed  adul- 
terated "if  it  is  colored,  coated,  polished 
or  powdered,  whereby  damage  or  infe- 
riority is  concerned,  or  if  by  anv  means 
it  is  made  to  apnear  better  or  of  greater 
value  than  it  really  is,"  with  a  proviso  ex- 
cepting mixtures  and  compounds,  recog- 
nized as  ordinary  articles  of  food,  not 
injurious  to  health,  and  labeled  as  re- 
quired. It  was  held  that  the  action  of  the 
charged  with  the  enforcement  of  this  law, 


state  dairy  and  food  commissioner, 
in  applying  it  to  coflfee  glazed  with  a  coat- 
ing of  sugar  and  eggs,  and  instituting 
prosecutions  under  such  mistaken  view, 
did  not  of  itself  constitute  a  deprivation 
of  property  or  a  denial  of  the  equal  pro- 
tection of  the  law.  Arbuckle  v.  Black- 
burn,   191    U.    S.    405,   414,    48    L.    Ed.   239. 

15.  Where  statute  so  framed  as  to  be 
susceptible  of  arbitrary  or  oppressive  ad- 
ministration.— Yick  Wo  T'.  Hopkins  118 
U.  S.  356,  30  L.  Ed.  220;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  49  L.  Ed.  169.  And 
see  the  authorities  cited  in  the  next  note. 

16.  Same;  presumption  as  to  manner  of 
enforcement. — Supervisors  v.  Stanley,  105 
U.  S.  305.  318.  26  L.  Ed.  1044;  Soon  Hing 
V.  Crowley,  113  U.  S.  703,  711,  28  L.  Ed. 
1145;  Crowley  v.  Christensen,  137  U.  S. 
86.  92,  34  L.  Ed.  620,  distinguishing  Yick 
Wo  7'.  Hopkins,  118  U.  S.  356,  30  T,.  Kd. 
220;  Murray  v.  Louisiana,  163  U.  S.  101, 
41  L.  Ed.  87;  Williams  v.  Mississippi,  170 
U.  S.  213,  225,  42  L.  Ed.  1012;  New  York 
State  V.  Barker,  179  U.  S.  279.  286.  45  L. 
Ed.  190.  distinguishing  Cummings  v.  Na- 
tional Bank.  101  U.  S.  153,  25  L.  Ed.  903; 
Aikens  v.  Wisconsin.  195  U.  S.  194,  206, 
49  L.  Ed.  154;  Ah  Sin  v.  Wittman,  198  U. 
S.  500,  508,  49  L.  Ed.  1142;  New  York 
State  V.  Van  De   Carr,  199  U.   S.  552,  563, 
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Same;  Criminal  Laws;  Averment  and  Proof. — And  where  a  plaintiff 
in  error  seeks  to  set  aside  a  criminal  law  of  the  state,  not  on  the  ground  that  it 
is  unconstitutional  on  its  face,  nor  that  it  is  discrmiinatory  in  its  tendency  and 
ultimate  actual  operation,  but  that  it  is  made  so  by  the  manner  of  its  administra- 
tion, no  latitude  of  intention  as  to  the  averments  made  will  be  indulged,  but 
there  must  be  a  certainty  to  every  intent.  Every  fact  necessary  to  show  the 
unconstitutionality  of  the  law  must  be  alleged  and  proved. i"  It  is  not  sufficient, 
in  such  a  case,  to  aver  that  the  statute  or  ordinance  is  enforced  solely  and  ex- 
clusively against  persons  of  a  particular  race,  and  not  otherwise,  but  it  must  be 
alleged  and  proved  that  the  conditions  and  practices  to  which  the  ordinance  is 
directed  do  not  exist  exclusively  among  persons  of  that  race  and  that  there  are 
other  offenders  against  the  ordinance  as  to  whom  it  is  not  enforced. ^^ 

Statute  Vesting  a  Discretion  in  Some  Officer,  Board  or  Tribunal.— 
Statutes  alleged  to  be  susceptible  of  arbitrary  and  oppressive  administration 
have  frequently  been  called  in  question  in  cases  where,  in  the  granting  of  licenses 
and  permits,  the  selection  of  citizens  for  jury  service,  and  in  the  performance  of 
various  other  functions,  something  is  left  to  the  discretion  of  some  subordinate 
tribunal,  board,  or  official.  In  such  cases  the  doctrine  is,  in  the  absence  of  any- 
thing upon  the  face  of  the  law  to  the  contrary,  that  the  discretion  vested  in  such 
tribunal,  board  or  official,  is  a  judicial  or  legal  discretion,  and  it  will  not  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  it  has  been,  or  is  being,  used 
in   an   unreasonable,   arbitrary   or  oppressive  manner. i'-*     When   a  power   which 


50  L.  Ed.  30.5.  See,  also,  ante,  "Where 
Statute  Otherwise  Unobjectionable  Is  Un- 
faithfully Administered,  •  VI.  D,  3,  d,  (4), 
(b),  (ff). 

A  San  Francisco  city  ordmance  prohib- 
ited the  exposure  of  gambling  tables  or 
implements  in  a  barred  or  barricaded 
room,  or  the  visiting  of  any  one  to  such  a 
room,  when  three  or  more  persons  were 
present.  Under  this  ordinance  the  plain- 
tiff was  convicted  and  imprisoned  and 
now  seeks  relief  on  the  ground  that  said 
ordinance  violates  the  equal  protection 
clause  of  the  fourteenth  amendment  be- 
cause it  was  enforced  against  persons  of 
the  Chinese  race  only.  But  he  failed  to 
aver  or  prove  that  the  ordinance  had  been 
disobeyed  by  others  who  were  not  pun- 
ished. Therefore  no  discrimination  was 
shown.  Ah  Sin  v.  Wittman,  198  U.  S.  500. 
506,  40  L.   Ed.   1142. 

In  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
711,  28  L.  Ed.  1145,  the  court  say:  "And, 
even  if  it  be  true  as  alleged,  that  an  ordi- 
nance regulating  laundries  and  wash 
houses,  which  is,  on  its  face,  a  valid  po- 
lice regulation,  was  designed  for  the  pur- 
pose of  enforcing  an  unjust  discrimina- 
tion against  Chinese  residents  engaged  in 
that  business,  on  account  of  their  race 
and  color,  it  is  no  ground  for  declaring  it 
unconstitutional  unless  in  its  enforcement 
it  is  made  to  operate  only  against  the 
class  mentioned.  Sorn  Hint;-  t'.  Crowley, 
113    U.    S.   703,   711.   28    L.    Ed.    1145. 

17.  Same;  criminal  laws;  averment  and 
proof.— Ah  Sin  v.  Wittman,  198  U.  S. 
500,  r.08,  49  L.  Ed.  1142 

18.  Same.— Ah  Sin  v.  Wittman,  198  U. 
S.  500,  507,  49  L.  Ed.  1142  (involving  the 
constitutionality  of  an  ordinance  of  the 
city    of    San    Francisco    designed    to    sup- 


press gambling  in  barred  and  barricaded 
houses,  and  forbidding  the  visiting  of  such 
houses,  and  which  was  alleged  to  be  un- 
constitutional because  enforced  solely 
against  persons  of  the  Chinese  race,  and 
not  otherwise). 

19.  Statutes  vesting  a  discretion  in  some 
subordinate  tribunal,  board,  or  officer. — 
Supervisors  v.  Stanley,  105  U.  S.  305,  318, 
26  L.  Ed.  1044;  Soon  Hing  v.  Crowley, 
113  U.  S.  703,  711,  28  L.  Ed.  1145;  Crow- 
ley V.  Christensen.  137  U.  S.  86,  92,  34  L. 
Ed.  620;  Murray  v.  Louisiana,  163  U.  S. 
101,  108,  41  L.  Ed.  87;  Davis  v.  Massachu 
setts,  167  U.  S.  43,  48,  42  L.  Ed.  71;  Wil- 
liams V.  Mississippi,  17('  U.  S.  213,  225,  42 
L.  Ed.  1012;  Wilson  v.  Eureka  City,  173 
U.  S.  32.  43  L.  Ed.  603;  Gundling  v.  Chi- 
cago, 177  U.  S.  183,  187,  44  L.  Ed.  725; 
New  York  State  v.  Barker,  179  U.  S.  279, 
286,  45  L.  Ed.  190,  distinguishing  Cum- 
mings  V.  National  Bank,  101  U.  S.  153,  25 
L.  Ed.  903;  Louisville,  etc..  R.  Co.  v. 
Kentucky,  183  U.  S.  503,  515,  46  L.  Ed. 
298;  St.  Louis  Consolidated  Coal  Co.  v. 
Illinois,  185  U.  S.  203,  208,  212,  46  L.  Ed. 
872;  Fischer  v.  St.  Louis,  194  U.  S.  361,  48 
L.  Ed.  1018;  Schefe  v.  St.  Louis.  194  U.  S. 
373,  48  L.  Ed.  1025;  Aikens  v.  Wisconsin, 
195  U.  S.  194,  206,  49  L.  Ed.  154;  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  27,  49 
L.  Ed.  643;  Ah  Sin  v.  Wittman,  198  U.  S. 
500,  50G,  49  L.  Ed.  1142;  New  York  State 
V.  Van  De  Carr,  199  U.  S.  552,  559,  50  I. 
Ed.  305.  See,  also,  ante,  "To  Board  Com- 
missioners and  Similar  Agencies,"  VI,  D, 
3,  e,  (2),  (b),  (bb). 

The  proposition,  that  the  conferring  of 
discretionary  power  upon  administrative 
boards  to  grant  or  withhold  permission  to 
carry  on  a  trade  or  business  which  is  th'- 
proper  subject  of  regulation  within  tyhe  pn- 
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has  been  granted  to  a.,  administrative  board  has  been  shown  to  have  been  ar- 


lice  power  of  the  state  is  not  violative  of 
rights  secured  by  the  fourteenth  amend- 
ment, is  undoubtedly  correct.  New  York 
State  V.  Van  De  Carr,  199  U.  S.  552,  562, 
50  L.  Ed.  30o. 

"It  has  been  held  in  some  of  the  state 
courts  to  be  contrary  to  the  spirit  of 
American  institutions  to  vest  this  dispens- 
ing power  in  the  hands  of  a  single  indi- 
vidual, Chicago  V.  Trotter,  136  Illinois 
430;  Matter  of  Frazee,  63  Michigan  396; 
•States  V.  Fiske,  9  R.  I.  94;  Baltimore  v. 
Radecke,  49  Maryland  217;  Sioux  Falls  v. 
Kirby,  6  S.  Dak.  62,  and  in  others  that 
such  authority  cannot  be  delegated  to  the 
adjoining  lot  owners.  St.  Louis  v.  Rus- 
sell, 116  Missouri  248;  Ex  parte  Sing  Lee, 
96  California  354.  But  the  authority  to 
delegate  that  discretion  to  a  board  ap- 
pointed for  that  purpose  is  sustained  by 
the  great  weight  of  authority,  Quincy  v. 
Kennard.  151  Massachusetts  563;  Com- 
monwealth V.  Davis,  162  Massachusetts 
510,  and  by  this  court  the  delegation  of 
such  power,  even  to  a  single  individual, 
was  sustained  in  Wilson  v.  Eureka  City, 
173  U.  S.  32,  43  L.  Ed.  603  and  Gundling 
V.  Chicago,  177  U.  S.  183,  44  L.  Ed.  725." 
Fischer  v.  St.  Louis,  194  U.  S.  361,  371.  48 
L.  Ed.  1018;  Schefe  v.  St.  Louis,  194  U. 
S.  373.  48  L.  Ed.  1025. 

In  New  York  State  v.  Van  De  Carr,  199 
U.  S.  552,  563,  50  L.  Ed.  305,  the  court  said. 
in  regard  to  an  ordinance  of  the  city  of 
New  York  permitting  the  sale  of  milk  only 
upon  permission  granted  by  the  board  of 
health:  "We  have,  then,  an  ordinance 
which,  as  construed  in  the  highest  court 
of  the  state,  authorizes  the  exercise  of  a 
leg?!  discretion  in  the  granting  or  with- 
holding of  permits  to  transact  a  business, 
whicn,  unless  controlled,  may  be  highly 
dangerous  to  the  health  of  the  community, 
and  no  affirmative  showing  that  the  power 
has  been  exerted  in  so  arbitrary  and  op- 
pressive a  manner  as  to  deprive  the  ap- 
pellant of  his  property  or  liberty  without 
due  process  of  law.  In  such  ca?e  it  is  the 
settled  doctrine  of  this  court  that  no  fed- 
eral right  is  invaded,  and  no  authority  ex- 
ists for  declaring  a  law  unconstitutional, 
duly  passed  by  the  legislative  authority 
and  approved  by  the  highest  court  of  the 
state." 

And  in  Aikens  v.  Wisconsin.  195  U.  S. 
194,  206,  49  L-  Ed.  154,  the  court  said,  in 
speaking  of  a  statute  which  made  malev- 
olent motive  an  element  of  the  crime  of 
conspiring  to  injure  another  in  his  repu- 
tation, trade,  business  or  profession:  "It 
was  urged  farther  that  to  make  a  right 
depend  upon  motives  is  to  make  it  depend 
upon  the  whim  of  a  jury  and  to  deny  the 
right.  But  it  must  be  assumed  that  the 
constitutional  tribunal  does  its  duty  and 
finds  facts  only  because  they  are  proved. 
The  power  of  the  legislature  to  make  the 
fact    of    malice    material    we    think    suffi- 
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ciently  appears  from  what  we  already 
have  said." 

Ordinances  vesting  discretion  in  board 
or  tribunal  selecting  citizens  for  jury 
service. — That  the  state  law  confers  on 
the  jury  commissioners  judicial  powers  in 
the  selection  of  citizens  for  jury  service, 
is  no  sufficient  ground  for  holding  such 
statute  to  be  in  conflict  with  the  four- 
teenth amendment  where  it  is  not  shown 
or  pretended  that  the  accused  was  sub- 
jected to  any  other  or  different  treatment, 
in  respect  to  that  feature  of  the  statute, 
than  that  which  prevails  in  other  cases  or 
on  the  trial  of  white  citizens.  Murray  v. 
Louisiana,  163  U.  S.  101,  108,  41  L.  Ed.  87. 

Those  sections  of  the  constitution  of 
Mississippi  of  1890  relating  to  elections 
and  to  the  qualifications  and  registration 
of  electors,  and  to  the  qualifications  and 
selection  of  jurors,  and  the  provisions  of 
the  Code  of  1892  enacted  pursuant  thereto, 
do  not  on  their  face  discriminate  against 
the  negro  race;  and  it  not  being  shown 
that  there  was  any  discrimination  in  their 
actual  administration,  but  only  that  such 
discrimination  was  possible,  the  same 
were  held  not  to  conflict  with  the  four- 
teenth amendment  of  the  federal  consti- 
tution. Williams  v.  Mississippi,  170  U.  S. 
213,  225.  42  L.  Ed.  1012,  distinguishing 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
Ed.  220. 

Same — Reassessment  of  undervalued 
property. — Where  a  statute  of  the  state  of 
New  York  required  all  real  property  to 
be  assessed  at  its  true  value,  but  provided 
for  a  subsequent  assessment  in  the  case 
of  real  property  owned  by  corporations 
where  it  was  found  that  such  property  had 
been  undervalued,  it  was  held  that  the 
court  would  not,  in  the  absence  of  alle- 
gptions  or  proof  presume  that  the  state 
officers  administered  the  law  in  such  man- 
ner as  to  habitually  deny  the  equal  pro- 
tection of  the  laws  to  corporations  in  vio- 
lation of  the  state  constitution  and  laws. 
New  York  State  v.  Barker,  179  U.  S.  279, 
2S6,  45  L.  Ed.  190,  distinguishing  Cum- 
mings  V.  National  Bank.  101  U.,  S.  153,  25 
L.  Ed.  903;  Supervisors  V.  Stanley,  105  U. 
S.  305,  318,  26  L.  Ed.  1044. 

Same — License  to  sell  intoxicating  liq- 
uors.— In  the  case  of  Crnwlc}'  z<.  Chris- 
tensen,  137  U.  S.  86,  92.  34  L.  Ed.  620,_  it 
was  held  that  the  ordinance  of  the  city 
and  county  of  San  Francisco  which  em- 
powered the  police  commissioners  to 
grant  or  refuse  their  assent  to  the  appli- 
cation of  petitioners  for  license  to  sell  in- 
toxicating liquors,  or,  upon  petitioners 
failing  to  obtain  their  assent  upon  apoli- 
cation,  requiring  it  to  be  given  upon  the 
recommendation  of  twelve  citizens  owning 
real  estate  in  the  block  or  square  in  which 
business  as  a  retail  dealer  in  liquors  was 
to  be  carried  on,  .was  not  an  un'^onstitu- 
tional    delegation    of    arbitrary    discretion 
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bitrarily  exercised   under   sanction   of   state  authority,   one  thus   unlawfully   op- 


to  the  police  commissioners  and  to  the 
real  estate  owners  of  the  block  which 
might  be  exercised  to  deprive  applicants 
for  license  of  the  equal  protection  of  the 
laws.  (Distinguishing  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  Ed.  220,  upon 
the  grounds  that  in  that  case  the  ordi- 
nance vested  an  uncontrolled  discretion 
in  the  board  of  supervisors  with  reference 
to  a  business  harmless  in  itself  and  useful 
to  the  community.) 

Same — Necessity  for  public  vaccination. 
— It  is  competent  for  the  legislature  to 
invest  a  local  board  of  health  with  author- 
ity to  determine  upon  the  necessity  of  a 
general  vaccination  of  the  inhabitants  in 
the  locality  subject  to  its  jurisdiction. 
To  invest  such  a  body  with  authority  over 
stich  matters  is  not  an  unusual  nor  an  un- 
reasonable or  arbitrary  requirement.  Ja- 
cobson  V.  Massachusetts,  197  U.  S.  11,  27, 
49  L.  Ed.  643. 

Same — License  to  sell  milk  or  conduct 
a  dairy. — The  requirement  of  the  sanitary 
code  of  New  York  City,  providing  for  the 
sale  of  milk  only  by  permission  of  the 
board  of  health  of  that  city,  is  a  reason- 
able and  valid  regulation,  neither  depriving 
one  of  property  without  due  process  of 
law  nor  denying  him  equal  protection  of 
the  laws.  New  York  State  v.  Van  De 
Carr,  199  U.  S.  552,  559,  50  L.  Ed.  305. 

In  a  proceeding  instituted  by  a  criminal 
complaint  filed  by  the  city  of  St.  Louis 
against  F  in  the  police  court  for  a  viola- 
tion of  an  ordinance  of  the  city  in  erect- 
ing, building  and  establishing  on  certain 
premises  occupied  by  F  a  dairy  and  cow 
stable,  without  first  having  obtained  per- 
mission so  to  do  from  the  municipal  as- 
sembly by  proper  ordinance,  and  for  main- 
taining such  dairy  and  cow  stable  without 
permission  of  such  assembly,  motion  was 
made  to  quash  the  complaint  upon  the 
ground,  amongst  others,  that  §  5  of  the 
ordinance  under  which  the  conviction  was 
held  was  in  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States.  It  was  held  that  the  fact 
that  permission  to  keep  cattle  may  be 
granted  by  the  municipal  assembly  does 
not  impair  in  any  degree  the  validity  of 
the  ordinance,  or  deny  to  the  disfavored 
dairy  keepers  the  equal  protection  of  the 
laws.  Fischer  v.  St.  Louis,  194  U.  S.  361, 
362,  371,  48  L.  Ed.  1018;  Schefe  v.  St. 
Louis.  194  U.  S.  373,  48  L.   Ed.   1025. 

In  Fischer  v.  St.  Louis,  194  U.  S.  361. 
371,  48  L.  Ed.  1018,  the  court  says:  "Of 
course,  cases  may  be  imagined  where  the 
power  to  issue  permits  may  be  abused  and 
the  permission  accorded  to  social  or  po- 
litical favorities  and  denied  to  others,  who 
for  reasons  totally  disconnected  with  the 
merits  of  the  case  are  distasteful  to  the 
licensing  power.  No  such  complaint, 
however,  is  made  to  the  practical  appli- 
cation of  the  law  in  this  case,  and  we  are 


led  to  infer  that  none  such  exists.  We 
have  no  criticism  to  make  of  the  principle 
of  granting  a  license  to  one  and  denying  it 
to  another,  and  are  bound  to  assume  that 
the  discrimination  is  made  in  the  interest 
of  the  public,  and  upon  conditions  apply- 
ing to  the  health  and  comfort  of  the 
neighborhood."  Citing  Crowley  v.  Chris- 
tensen,  137  U.  S.  86,  34  L.  Ed.  620;  Davis 
V.  Massachusetts,  167  U.  S.  43,  42  L.  Ed. 
71;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
710,  28   L.   Ed.   1145." 

Same — Regulation  of  long  and  short 
haul  charges. — Section  218  of  the  Ken- 
tucky constitution,  and  §  820,  of  the  Ken- 
tucky Gen.  Stats,  of  1894,  which  prohibit 
the  charging  of  more  for  a  short  than  for 
a  long  haul,  are  not  unconstitutional  by 
reasons  of  the  proviso  therein  contained 
permitting  the  state  railroad  commission 
to  authorize  such  charges  in  special  cases 
after  investigation  and  to  prescribe  from 
time  to  time  the  extent  to  which  persons 
or  corporations  owning  or  operating  rail- 
roads within  the  state  may  be  relieved 
from  the  operation  of  those  sections. 
Such  a  provision  is  ex  gratia,  and  the  ex- 
ercise of  such  a  discretion  by  the  railroad 
commission  is  no  more  arbitrary  than  if 
the  constitution  had  vested  the  same  dis- 
cretion in  the  legislature.  Louisville,  etc., 
R.  Co.  V.  Kentucky,  183  U.  S.  503,  515,  46 
L.  Ed.  298. 

Ordinance  vesting  discretion  in  single 
individual — Speeches  on  Boston  Common, 
— An  ordinance  of  the  city  of  Boston  for- 
bidding the  delivery  of  public  addresses 
upon  Boston  Common,  except  in  accord- 
ance with  a  permit  from  the  mayor,  is  not 
unconstitutional  as  vesting  an  arbitrary 
power  in  the  mayor  which  may  be  used 
oppressively  and  unequally.  Such  ordi- 
nance merely  vests  an  administrative  func- 
tion in  the  mayor  in  order  to  effectuate 
the  purpose  for  which  the  common  is 
maintained.  Davis  v.  Massachusetts,  167 
U.  S.  43,  48,  42  L.   Ed.  71. 

Same — Moving  buildings  along  public 
streets. — An  ordinance  which  provides 
that  no  person  shall,  under  a  penalty, 
move  any  building  or  the  frame  of  any 
building,  into  or  upon  the  public  streets, 
lots,  or  squares  of  the  city,  or  obstruct, 
or  cause  to  be  obstructed  the  free  passage 
of  the  streets,  etc.,  without  the  written 
permission  of  the  mayor  or  president  of 
the  city  council,  or  in  their  absence,  a 
councilor,  is  not  in  conflict  with  the  first 
section  of  the  fourteenth  amendment. 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
Ed.    603. 

Same— License  to  sell  cigarettes. — An 
ordinance  of  the  city  of  Chicago  requiring 
the  license  from  the  mayor  for  the  sale 
of  cigarettes,  and  forbidding  the  sale  with- 
out such  license,  and  requiring  the  license 
to  be  issued  if  the  mayor  is  satisfied  that 
the  person  applying  is  of  good  character 
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pressed  will  secure  redress  therefor  from  the  supreme  court;  but  no  presump- 
tion exists  of  arbitrary  exercise  of  power  by  an  executive  board 
possessing  it.-*^ 

Same — Where  Statute  Vests  an  Absolute  and  Arbitrary  Discretion, 
— On  the  other  hand,  it  is  held  that  the  law  itself  is  obnoxious  to  this  provision, 
and  unconstitutional,  where,  although  otherwise  fair  and  impartial  upon  its  face, 
it  vests  a  board  of  supervisors  or  other  municipal  body  with  an  absolute  and  ar- 
bitrary discretion,  without  the  right  of  appeal  therefrom,  to  grant  or  refuse  a 
license  for  conducting  a  legitimate  business  without  regard  to  the  character  and 
fitness  of  the  applicant  or  the  suitableness  of  the  place  where  it  is  proposed  to 
be  conducted,  thereby  putting  it  within  the  power  of  such  board  to  make  ar- 
bitrary and  unjust  discriminations  founded  on  differences  of  race  or  color,  or 
upon  any  other  arbitrary  distinction,  and  where  it  is  shown  that  in  the  admin- 
istration of  the  ordinance  such  discriminations  are  actually  made.-i 

j.  Summary  of  Principles. — By  way  of  summarizing  the  principles  above  set 
out,  it  may  be  said  that  due  process  of  law  and  the  equal  protection  of  the  laws 
are  secured  if  the  law  embraces,  and  operates  alike  upon,  all  persons  under  sub- 
stantially like  circumstances,  and  does  not  subject  the  individual  to  an  arbitrary 
exercise  of  the  powers  of  government,  unrestrained  by  the  established  principles 
of  private  right  and  distributive  justice.  And  where  the  subject  matter  of 
rights  and  regulations  falls  within  the  control  of  the  states,  the  provisions  of 
the  fourteenth  amendment  of  the  constitution  of  the  United  States  are  satisfied 
if,  the  state  law,  with  its  benefits  and  its  obligations,  is  impartially  ad- 
ministered.^^ 


and  reputation  and  a  suitable  person  to 
be  intrusted  with  the  sale  of  cigarettes, 
provided  the  applicant  gives  bond,  etc.,  is 
not  invalid  as  making  an  arbitrary  dis- 
crimination between  those  desiring  to  en- 
gage in  the  business  of  selling  cigarettes 
and  those  desiring  to  engage  in  any  other 
trade  or  occupation.  Neither  is  such  or- 
dinance unconstitutional  as  vesting  an  ar- 
bitrary discretion  in  the  mayor,  since  it 
calls  for  exercise  of  a  discretion  of  a  ju- 
dicial nature  by  him  and  requires  him  to 
grant  a  license  to  every  person  fulfilling 
t-he  prescribed  conditions.  Gundling  v. 
Chicago,  177  U.  S.  183,  187,  44  L.   Ed.  725. 

Same — Inspection  of  coal  mines. — A 
statute  relating  to  the  inspection  of  coal 
mines  is  not  unconstitutional  by  reason  of 
the  fact  that  it  provides  that  the  fees 
for  each  inspection  shall  be  not  less  than 
$6.00  or  more  than  $10.00,  and  leaves  it  to 
the  individual  inspectors  to  fix  the  fees, 
within  these  limits,  for  each  inspector;  it 
further  appearing  that  the  inspector  is  de- 
pendent for  his  compensation,  not  upon 
the  fees  charged,  but  upon  a  stated  salary 
payable  by  the  state.  St.  Louis  Consoli- 
dated Coal  Co.  V.  Illinois,  185  U.  S.  203, 
208,  212,  46  L.  Ed.  872. 

A  statute  relating  to  the  inspection  of 
coal  mines  is  not  unconstitutional  by  rea- 
son of  a  provision  that  "it  shall  be  the 
duty  of  each  inspector,  as  often  as  he  may 
deem  it  necessary  and  proper,  and  at  least 
four  times  a  year,  to  inspect  each  and  every 
mine  in  his  inspection  district;"  since  it 
requires  no  argument  to  show  that,  for 
the  protection  of  the  operators,  one  mine 
may  be  required  to  be  inspected  oftener 
than    another,   and    that   in    the    nature    of 


things  the  legislature  cannot  say  just  how 
often  any  one  mine  should  be  inspected. 
St.  Louis  Consolidated  Coal  Co.  v.  Illi- 
nois.  185   U.  S.  203,  208,  209,  46  L.  Ed.   872. 

20.  New  York  State  v.  Van  De  Carr, 
199  U.  S.  552,  562,  50  L.  Ed.  305;  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  9  L.  Ed.  169. 

21.  Same;  where  statute  vests  an  abso- 
lute and  arbitrary  discretion. — Yick  Wo 
V.  Hopkins.  118  U.  S.  356,  373,  374,  30  L. 
Ed.  220.  See,  also,  Henderson  v.  New 
York  City,  92  U.  S.  259,  23  L.  Ed.  543; 
Chy  Lung  V.  Freeman,  92  U.  S.  275,  23  L. 
Ed.  550;  Soon  Hing  v.  Crowley,  113  U. 
S.  703,  711,  28  L.  Ed.  1145;  Crowley  v. 
Christensen,  137  U.  S.  86.  92,  34  L.  Ed 
620. 

Thus  an  ordinance  in  the  city  and 
county  of  San  Francisco  which  invested 
•  the  board  of  supervisors  with  arbitrary 
power  to  grant  or  refuse  licenses  for  con- 
ducting laundries,  without  regard  to  the 
character  and  fitness  of  the  applicant,  and 
without  regard  to  the  suitableness  of  the 
location,  and  without  any  review  or  right 
of  appeal  from  their  decision,  was  held  to 
be  unconstituS'onal  and  void,  it  being 
shown  that  under  such  ordinance  it  was 
the  uniform  practice  to  grant  licenses  to 
all  members  of  the  Caucasian  race  and  to 
refuse  them  to  all  Chinamen.  Yick  Wo 
V.    Hopkins,   118   U.   S.   356,   30   L.    Ed.   220. 

22.  Same. — Walker  v.  Sauvinet,  92  U.  S. 
90.  23  L.  Ed.  678;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97.  24  L.  Ed.  616;  Missouri 
V.  Lewis,  tOl  U.  S.  22,  25  L.  Ed.  989;  Hal- 
linger  V.  Davis,  146  U.  S.  314,  36  L.  Ed. 
986;  Eldridp^e  v.  Trezevant,  160  U.  S.  452, 
468.  40  L.  Ed.  490.' 

Summary     o/     principles. — Hurtado     v. 
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3.  Regulation  oi^  Business,  Trade,  Occupation  or  Profession — a.  Gen- 
erally.— The  right  of  the  state,  in  the  exercise  of  its  poHce  power,  and  with  a  view 
to  protecting  the  pubhc  heahh  and  welfare,  to  regulate  certain  occupations,  trades 
and  professions  has  been  many  times  before  the  federal  supreme  court  and  is 
sustained  by  numerous  decisions. ^^  To  justify  the  state,  however,  in  thus  inter- 
posing its  authority  in  behalf  of  the  public,  it  must  appear,  first,  that  the  in- 
terests of  the  public  generally,  as  distinguished  from  those  of  a  particular  class, 
require  such  interference ;  and,  second,  that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose,  and  not  unduly  oppressive  upon  individ- 
uals. The  legislature  may  not,  under  the  guise  of  protecting  the  public  inter- 
ests, arbitrarily  interfere  with  private  bus'ness  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations.  In  other  words,  its  determination  as 
to  what  is  a  proper  exercise  of  its  police  powers  is  not  final  or  conclusive,  but  is 
subject  to  the  supervision  of  the  courts.-^  "It  is  primarily  for  the  state. to  se- 
lect the  kinds  of  business  which  shall  be  the  subjects  of  regulation,  and  if  the 
business  affected  is  one  which  may  be  properly  the  subject  of  such  legislation, 
it  is  no  valid  objection  that  similar  regulations  are  not  imposed  upon  other  busi- 
nesses of  a  different  kmd."^^  The  question  in  each  case  is  whether  the  legislature 
has  adopted  the  statute  in  exercise  of  a  reasonable  discretion,  or  whether  its 
action  be  a  mere  excuse  for  an  unjust  discrimination,  or  the  oppression  or  spo- 
liation of  a  particular  class. 2"^ 

b.  Right  to  Pursue  Lazvfiil  Occupation,  Acquire  and  Dispose  of  Property, 
zuithout  Discrimination. — The  right  of  a  citizen  to  enjoy  upon  terms  of  equality 
with  all  others  in  similar  circumstances  the  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding,  and  selling  property,  is  an  essential 
part  of  his  rights  of  liberty  and  property,  as  guaranteed  by  the  fourteenth 
amendment. 2" 


California.  110  U.  S.  516,  535,  28  L.  Ed. 
232;  Leeper  v.  Texas,  139  U.  S.  462,  467, 
35  L.  Ed.  225;  Duncan  v.  Missouri,  152  U. 
S.  377,  3S2,  38  L.  Ed.  485;  Marchant  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  386, 
38  L.  Ed.  751;  Gibson  v.  Mississippi.  162 
U.  S.  565,  591,  40  L.  Ed.  1075;  Lowe  v. 
Kansas,  163  U.  S.  81,  88,  41  L.  Ed.  78; 
Jones  V.  Brim,  165  U.  S.  180,  184,  41  L. 
Ed.  677;  Minder  v.  Georgia,  183  U.  S. 
559.  562.  46  L.  Ed.  328;  Connolly  v.  Union 
Sewer  Pipe  Co.,  164  U.  S.  540,  559,  46  L. 
Ed.   679. 

23.  Regulation  of  business,  trade,  occu- 
pation or  profession. — Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  25,  24  L.  Ed.  989;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  29  L.  Ed.  516;  Mugler  v. 
Kansas.  123  U.  S.  623,  31  L.  Ed.  205; 
Crowley  v.  Christensen,  137  U.  S.  86,  34  L. 
€20;  Lawton  v.  Steele,  152  U.  S.  133,  38 
L-  Ed.  385;  Jacobson  V.  Massachusetts, 
197  U.  S.  11,  49  L.  Ed.  643;  California  Re- 
duction Co.  V.  Sanitary  Reduction  Works, 
199  U.  S.  306,  50  L.  Ed.  204;  Gardner  v. 
Michiean,  199  U.  S.  325.  50  L.  Ed.  212; 
New  York  State  v.  Van  De  Carr,  199  U. 
S.  552,  558,  50  L.  Ed.  305;  Halter  v.  Ne- 
braska,  205  U.   S.   34,   44,   51   L.   Ed.   696. 

24.  Same;  grounds  of  interference. — 
Mugler  V.  Kansas,  123  U.  S.  623,  661.  31  L. 
Ed.  205;  Lawton  v.  Steele,  152  U.  S.  133, 
137,  38  L.  Ed.  385;  Otis  v.  Parker,  187  U. 
S.  606,  608,  47  L.  Ed.  323;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223.  236,  49  L.   Ed.  169. 

25.  State  may  select  business  to  be  regu- 


lated.—Soon  Hing  V.  Crowley,  113  U.  S. 
703,  28  L.  Ed.  1145;  Fischer  v.  St.  Louis, 
194  U.  S.  361,  48  L.  Ed.  1018;  New  York 
State  V.  Van  De  Carr,  199  U.  S.  552,  563, 
50   L.   Ed.   305. 

26.  Same;  must  exercise  reasonable  dis- 
cretion.—Holden  V.  Hardy,  169  U.  S.  366. 
398,  42  L.  Ed.  780;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  223,  236,  49   L.  Ed.  169. 

27.  Right  to  pursue  lawful  occupation, 
acquire  and  dispose  of  property  wii  lout 
discrimination. — Barbier  v.  Connolly,  113 
U.  S.  27,  31,  28  L.  Ed.  923;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  708,  28  L.  Ed.  1145; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  369, 
30  L.  Ed.  220;  Powell  V.  Pennsylvania, 
127  U.  S.  678,  684,  32  L.  Ed.  253;  Dent  v. 
West  Virginia,  129  U.  S.  '14,  121.  32  L. 
Ed.  623;  Crowley  v.  Christensen.  137  U. 
S.  86,  89,  34  L.  Ed.  620;  Allgeyer  z;.  Lou- 
isiana, 165  U.  S.  578,  590,  41  L.  Ed.  832; 
Cotting  V.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  79,  111,  46  L.  Ed.  92;  Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540, 
559.  46  L.  Ed.  679;  Halter  v.  Nebraska, 
205  U.  S.  34,  44,  51  L.  Ed.  696. 

"It  is  the  right  of  every  citizen  of  the 
United  States  to  pursue  any  lawful  trade 
or  business,  under  such  restrictions  as 
are  imposed  upon  all  persons  of  the  same 
age,  sex,  and  condition."  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  708,  28  L.  Ed. 
1145;  Dent  v.  West  Virginia,  129  U.  S. 
114.  121,  32  L.  Ed.  623;  C  wley  v.  Chris- 
tensen,  137  U.  S.  86,  89,  34  L.  Ed.  620. 
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Does  Not  Require  All  Business  to  Be  Regulated  Alike. — It  is  no  valid 
objection  that  similar  regulations  are  not  imposed  upon  other  business  of  a 
different  kind.^^  The  specific  regulations  for  one  kind  of  business,  which  may 
be  necessary  for  the  protection  of  the  public,  can  never  be  the  just  ground  of 
complaint  because  like  restrictions  are  not  imposed  upon  other  business  of  a 
different  kind.  The  discriminations  which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are  subjected  to  different  restrictions,  or 
are  held  entitled  to  dift'erent  privileges  under  the  same  conditions.  It  is  only 
then  that  the  discrimination  can  be  said  to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  laws.^^  Nor  does  the  fourteenth  amendment 
prohibit  legislation  concerning  only  one  particular  business  to  which  is  attached 
always  certain  peculiar  perils,  though  such  perils  concern  not  the  whole  people, 
but  only  those  engaged  in  that  class  of  work.^'J 

As  .between  Different  Branches  of  the  Same  Business. — It  -  not  dis- 
criminating legislation  in  any  invidious  sense  that  branches  of  the  same  business, 
from  which  danger  is  apprehended,  are  prohibited  during  certain  hours  of  the 
night,  whilst  other  branches  involving  no  such  danger  are  permitted.^ ^ 

But  Requires  Uniformity  under  the  Same  Condition. — "But  while  recog- 
nizing to  the  full  extent  the  impossibility  of  an  imposition  of  duties  and  obliga- 
tions mathematically  equal  upon  all,  and  also  recognizing  the  right  of  classifica- 
tion of  industries  and  occupations,  we  must  nevertheless  always  remember  that 
the  equal  protection  of  the  laws  is  guaranteed,  and  that  such  equal  protection  is 
denied  when  upon  one  of  two  parties  engaged  in  the  same  kind  of  business,  and 
urider  the  same  conditions,  burdens  are  cast  which  are  not  cast  upon  the  other. "^^ 

c.  Requiring  Business  ta  Bear  Expense  Incident  to  Its  Supervision. — Requir- 
ing that  the  burden  of  a  service  deemed  essential  to  the  public,  in  consequence 
of  the  existence  of  certain  corporations  and  the  exercise  of  privileges  obtained 
at  their  request,  should  be  borne  by  the  corporations  in  relation  to  whom  the 
service  is  rendered,  and  to  whom  it  is  useful,  is  neither  denying  to  such  corpora- 
tions equal  protection  of  the  laws  nor  making  any  unjust  discrimination  against 
.them.23     "The  rule  of  equality  is  not  invaded  where  all  corporations  of  the  same 

28.  Same;  does  not  require  all  business  32.  Requires  uniformity  where  condi- 
to  be  regulated  alike. — SoonHingt'.  Crow-  tions  are  alike. — Cotting  v.  Kansas  City 
ley,  113  U.  S.  703,  28  L.  Ed.  1145;  Fis-  Stock  Yards  Co.,  183  U.  S.  79,  111,  112, 
cher  V.  St.  Louis,  194  U.  S.  361,  48  L.  Ed.  46   L.   Ed.  92. 

1018;     New   York   State   ^^  Van    De    Carr,  33    Requiring  business  to  bear  expense 

199  U.  S.  552,  563.  50  L.  Ed.  305.  incident    to    supervision. — Charlotte,    etc.. 

29.  Same.— Soon  Hing  v.  Crowley,  113  r  q^  .,  Qibbes,  142  U.  S.  386,  394,  35  L. 
U.    S.    703,   708,   28    L. ,  Ed.    1145.  gj    1051;    New  York  v.   Squire,   145   U.   S. 

30.  Does  not  prohibit  legislation  con-  j-j^  jgi^  3P,  ^  Ed.  606;  St  Louis  Consol- 
cerning  one  particular  business;  when.—  idated  Coal  Co.  v.  Illinois.  185  U.  S.  203, 
Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  207,  46  L.  Ed  872;  St.  Mary's,  etc.,  Pe- 
593,  598,  50  L.  Ed.  322,  reaffirmed  in  Ste-  troleum  Co.  v.  West  Virginia,  203  U.  S. 
venson  Iron  Min.  Co.  v.  Kibbe,  205  U.  S.  ig3_   51   l    Ed.   144. 

^^l\^l^^'  ?i  ^"j-rr         .  u         u         £  .u  A    state   law   requiring   the   salaries   and 

31.  Regulating  different  branches  of  the       ^^  ^  ^f  the  state  railroad  commission 

^l?"?!    S '7T3''779    o°s\    eT  1145  '''  ^o  be  met  by  a  tax  levied  exclusively  upon 

113  U.  b.  703,  709,  28  L.  Ed.  1145.  _  ^^e   railroads    of   the   state,   said   tax  being 

"If  an  evil  IS  especially  experienced  in  .^  addition  to  that  imposed  upon  the  prop- 
a  particular   branch    of  business,   the   con-  ^^  railroad  companies  under  the  gen- 

stitution   embodies  no  prohibition  of  laws  ^^^^   ^^^   j^^       ^^^^   ^^^   ^       -^^    them    of 
confined    to    the    evil,    or    doctrinaire    re-  ^     without   due   process   of   law   nor 

quirement    that    they    should    be    couched  ^^^^  ^^^  ^^^^  ^^^  ^        j       ^tection  of  the 

in   all-embracing   terms.     It   does   not   for-  j^^.>      charlotte,    etc..    R.    Co.    v.    Gibbes, 

bid    the    cautious    advance,    step    by    step  ^^^  U.  S.  386,  35  L.   Ed.  1051. 
and     the     distrust     of    generalities    which  ,  .        ,  .-   ., 

sometimes    have    been    the    weakness,    but  It   would   be   otherwise,   however,   if  the 

often     the    strength,    of    English    legisla-  extra  tax  were  laid  for  the  purpose  of  pay- 

tion      Otis   V.    Parker.    187   U.    S.    606,   610,  ing    for     services     m     no    way     connected 

611,  47  L.  Ed.  323."    Carroll  ".'.   GreenwuMi  with  the  railroads,  as  for  instance,  .to  pav 

Ins.    Co.,    199    U.    S.    401,    411,    50    L.    Ed.  the    salary    of    th?    executive     or     judicial 

043  officers    of    the    state.     Charlotte,    etc.,    R. 
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kind  are  subjected  to  like  charges  for  similar  services,  though  no  c^-irge  at  all  is 
made  against  other  corporations;  there  being  no  charge  where  there  is  m    ^.rvice 

rendered."^^ 

d.  Statutes  Discriminating  in  Favor  of  Producers. — Whether  a  statute  pre- 
scribing regulations  for  the  conduct  of  any  particular  business,  or  regu-ations 
respecting  business  transactions  in  general,  is  unconstitutional  by  reason  t 
exemptions  or  discriminations  in  favor  of  producers,  depends,  in  ea'-^i  n-.^arce, 
upon  whether  or  not  there  is  anything  in  the  circumstances  affording  a  reason- 
able basis  for  such  a  classification.^^ 


Co.    V.    Gibbes,    142    U.    S.    386,    391.    35    L. 
Ed.    1051. 

The  New  York  act  of  May  29,  1886 
(Sess.  Laws  of  1886,  ch.  503),  assessing 
the  salaries  and  expenses  of  the  board  of 
commissioners  of  electrical  subways  upon 
the  various  companies  operating  electrical 
conductors  in  any  city  in  the  state,  includ- 
ing those  which  had  previously  acquired 
the  right,  subject  to  the  reserved  police 
powers  of  the  state  to  regulate  and  con- 
trol such  right,  did  not  deprive  such  com- 
panies of  their  property  without  due  proc- 
ess of  law  nor  deny  to  them  the  equal 
protection  of  the  laws  in  violation  of  the 
fourteenth  amendment.  New  York  v. 
Squire,  145  U.  S.  175,  191.  36  L.  Ed.  666, 
following  Charlotte,  etc.,  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  35  L.  Ed.  1051. 

The  West  Virg-nia  statute  which  re- 
quires all  foreign  corporations  and  all  non- 
resident domestic  corporations  having  their 
offices  and  places  of  business  without  the 
state  to  make  the  state  auditor  their  at- 
torney in  fact  to  accept  service  of  process, 
and  to  pay  to  the  auditor  the  sum  of  $10 
for  the  use  of  the  state,  is  not  invalid  as 
denying  the  equal  protection  of  the  laws. 
St  Mary's,  etc..  Petroleum  Co.  v.  West 
Virginia,  203  U.  S.  183,  51  L.  Ed.  144,  fol- 
lowing Charlotte,  etc.,  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  35  L.  Ed.  1051;  New  York 
V.  Squire,  145  U.   S.   175.  36   L.   Ed.   666. 

So,  the  expense  of  a  compulsory  exarn- 
ination  of  a  railroad  engineer,  to  ascertain 
whether  he  is  free  from  color  blindness, 
has  been  held  to  be  properly  chargeable 
against  the  railroad  company.  Nashville, 
etc.,  Railway  v.  Alabama,  128  U.  S.  96, 
101.  33  L.  Ed.  352. 

The  state  may  appoint  mining  inspect- 
ors and  provide  for  their  payment  by  the 
owners  of  mines.  St.  Louis  Consolidated 
Coal  Co.  V.  Illinois.  185  U.  S.  203,  207,  46  L. 
Ed  872.  See  also,  Packet  Co.  v.  St.  Louis, 
100  U.  S.  423,  25  L.  Ed.  688;  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  26  L. 
Ed.  238;  Morgan's  Steamship  Co.  v. 
Louisiana,  Board  of  Health.  118  U.  S.  455, 
30  L  Ed  237;  Nashville,  etc..  Railway  v. 
Alabama,  128  U.  S.  96,  121,  32  L.  Ed.  352; 
Charlotte,  etc.,  R.  Co.  v.  Gibbes,  142  U.  S. 
386,  35    L.   Ed.   1051. 

34  Same.— Charlotte,  etc..  R.  Co.  v. 
Gibbes.  142  U.  S.  386,  394,  35  L.  Ed.  1051. 
35.  Discriminating  in  favor  of  produ- 
cers.—American  Sugar  Refining  Co.  v.  Lou- 
isiana, 179  U.  S.  89,  45  L.  Ed.  102;  Con- 
nolly V.  Union  Sewer  Pipe   Co.,  184  U.   S. 


540,  559,  46  L-  Ed.  679;  National  Cotton 
Oil  Co.  V.  Texas,  197  U.  S.  115,  133,  49  L. 
Ed.  089.  followed  in  Southern  Cotton  Oil 
Co.  V.  Texas,  197  U.  S.  134,  49  L.  Ed.  696; 
St.  John  V.  New  York,  201  U.  S.  633,  636, 
50  L.  Ed.  896;  Cox  v.  Texas,  202  U.  S- 
446,  450,  50  L.  Ed.  1099. 

In  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  552,  562,  563,  564,  46  L.  Ed. 
679,  the  question  arose  as  to  the  validity, 
under  the  equality  clause  of  the  consti- 
tution, of  a  statute  of  the  state  of  Illinois, 
forbidding,  under  penalty,  the  existence 
of  combinations  of  capital,  skill  or  acts 
for  certain  specified  purposes,  but  exempt- 
ing from  its  operation  agricultural  prod- 
ucts or  live  stock  while  in  the  hands  of 
the  producer.  By  reason  of  this  exemp- 
tion the  statute  was  adjudged  to  operate 
as  a  denial  of  the  equal  protection  of  the 
laws,  and  was,  therefore,  void.  The  court 
observed  that  such  a  statute  was  not  a 
legitimate  exercise  of  the  power  of  class- 
ification, that  it  rested  upon  no  reasonable 
basis,  was  purely  arbitrary,  and  therefore 
denied  the  equal  protection  of  the  laws  to 
those  against  whom  it  discriminated.  It 
said:  "We  conclude  this  part  of  the  dis- 
cussion by  saying  that  to  declare  that 
some  of  the  class  engaged  in  domestic 
trade  or  commerce  shall  be  deemed  crim- 
inals if  they  violate  the  regulations  pre- 
scribed by  the  state  for  the  purpose  of 
protecting  the  public  against  illegal  com- 
binations formed  to  destroy  competition 
and  to  control  prices,  and  that  others  of 
the  same  class  shall  not  be  bound  to  re- 
gard those  regulations,  but  may  combine 
their  capital,  skill  or  acts  to  destroy  corn- 
petition  and  to  control  prices  for  their 
special  benefit,  is  so  manifestly  a  denial 
of  the  equal  protection  of  the  laws  that 
further  or  extended  argument  to  estab- 
lish that  position  would  seem  to  be  un- 
necessary." 

The  supreme  court  of  Texas  having  de- 
clared the  provisions  of  the  Texas  anti- 
trust statutes  of  1895  exempting  agricul- 
turalists and  organized  laborers  from  the 
operation  thereof  unconstitutional  as  de- 
nying the  equal  protection  of  the  laws 
(following  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540.  46  L.  Ed.  679).  and  hay- 
ing declared  the  staute  separable  and  valid 
in  other  respects,  it  cannot  be  held  uncon- 
stitutional by  reason  of  the  fact  that  the 
discriminatory  provisions  so  held  to  be 
unconstitutional  still  remain  in  the 
statute,  since  the  decision  of  the  state  su- 
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e.  Store  Or-^er  Acts. — See  the  title  Store  Order  Acts. 

f.  Eigni  Hour  La-b^'s. — See  the  title  Labor. 

g.  Sunday  j^azvs. — See  the  title  Sundays  and  Hoeidays.  And  see  post,  "Bar- 
ber Shops,"  VII,  B,  3,  j,   (1). 

h.   Regulation  of  Rates. — See,  generally,  the  title  Police  Power. 

i.  Abolishing  the  Doctrine  of  Fellazv  Servants. — See  post,  "Railroads,"  VII, 
B,  3,  j,   (14).     And  see,  generally,  the  title  Feleow  Servants. 

j.     Particular  Business,    Occupation    or   Profession' — (1)     Barber   Shops. A 

legislative  act  which  prohibits  all  labor  on  the  Sabbath  day,  works  of  necessity 
and  of  charity  excepted,  is  not  invalid  as  denying  equal  protection  of  the  laws 
to  the  proprietors  of  barber  shops  because  of  a  provision  therein  which  pre- 
scribes, as  a  matter  of  law,  that  the  keeping  open  of  a  barber  shop  on  the  Sab- 
bath day,  for  the  purpose  of  cutting  hair  and  shaving  beards,  shall  not  be  deemed 
a  work  of  necessity  or  charity,  while  as  to  all  other  kinds  of  labor,  the  question 
whether  it  is  a  work  of  charity  or  necessity  is  to  be  determined  as  one  of  fact. 
It  cannot  be  said  that  the  classification  in  such  a  case  is  so  palpably  arbitrary  as 
to  bring  the  law  into  conflict  with  the  federal  constitution.^*^ 

(2)  Laundries. — There  is  no  force  in  the  objection  that  an  unwarrantable  dis- 
crimination is  made  against  persons  engaged  in  the  laundry  business,  because 
persons  in  other  kinds  of  business  are  not  required  to  cease  from  their  labors 
during  the  same  hours  at  night.  There  may  be  no  risks  attending  the  business 
of  others,  certainly  not  as  great  as  where  fires  are  constantly  required  to  carry 
them  on.37 


preme  court  is  to  be  taken  as  part  of  the 
law  of  the  state  and  as  having  the  effect 
of  striking  the  discriminatory  provisions 
from  the  act.  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  115,  133.  49  L.  Ed.  689, 
followed  in  Southern  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  134,  49  L.  Ed.  696. 

In  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  S.  89,  95,  45  L  Ed.  102. 
it  was  held,  that  a  statute  of  Louisiana 
exempting  from  its  operation  planters  and 
farmers  grinding  and  refining  their  own 
sugar  and  molasses,  but  which  imposed 
a  license  tax  upon  persons  and  corpora- 
tions carrying  on  the  business  of  refining 
sugar  and  molasses,  did  not  deny  the 
equal  protection  of  the  laws  to  such  per- 
sons and  corporations  as  were  thus  taxed. 
The  court  justified  its  decision  upon  the 
ground  that  the  tax  was  upon  the  busi- 
ness of  refining  sugar  and  molasses,  and 
that  those  who  only  refined  their  own 
sugar  and  molasses  should  not  be  re- 
garded  as   belonging   to   that  class. 

In  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  561,  46  L  Ed.  679,  the  court 
distinguished  Magoun  v.  Illinois  Trust  & 
Savings  Bank,  170  U.  S.  283,  42  L  Ed. 
1037,  and  American  Sugar  Refining  Co. 
V.  Louisiana,  179  U.  S.  89,  45  L  Ed.  102, 
and  the  classification  made  in  those  cases, 
by  saying  that  the  laws  there  in  question 
had  reference  to  the  taxing  power  of  the 
state  and  involved  considerations  that 
could  not,  in  the  nature  of  things,  apply  to 
state  enactments  like  the  one  involved  in 
§  9  of  the  Illinois  trust  statute  of  1893. 

In  Cox  V.  Texas,  202  U.  S.  446,  450,  50 
L.  Ed.  1099,  the  court  refused  to  hold  the 
Texas  liquor  tax  law  of  1895  unconstitu- 
tional by  reason  of  its  exempting  wine 
produced  from  grapes  grown  in  the  state. 


and  still  in  the  hands  of  the  producers 
and  manufacturers  thereof,  from  the  op- 
eration of  those  provisions  of  the  statute 
forbidding  sales  to  minors  and  making 
the  dealer  liable  upon  the  bond  required 
to  be  given  in  respect  thereto.  The  de- 
cision was  based  upon  the  ground  that 
there  was  no  natural  distinction  of  classes 
among  liquor  dealers — one  class  sdling 
domestic  wines  alone  and  another  selling 
all  intoxicants  except  domestic  wines — 
and  therefore  there  was  no  one  class  that 
could  claim  to  be  affected  by  the  law 
more  than  another.  Distinguishing  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  46  L.  Ed.  679. 

By  the  New  York  statute  relating  to 
the  sale  of  adulterated  or  impure  milk 
(laws  of  New  York,  1893,  ch,  338), 
nonproducing  vendors  are  not  discrimi- 
nated against,  and  hence  denied  the  equal 
protection  of  the  laws,  contrary  to  the 
provisions  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States, 
in  that  they  may  not,  as  producing  vend- 
ors, may.  exempt  themselves  from  ac- 
tions or  penalties  for  violations  of  subdi- 
visions one,  two,  three,  seven  and  eight 
of  §  20  by  showing  that  the  milk  sold  or 
offered  for  sale  by  them  is  in  the  same 
condition  as  when  it  left  the  herd  of  the 
producer.  St.  John  v.  New  York,  201  U.  S. 
633,   636.  50   L   Ed.   896. 

36.  Barber  shops;  Sunday  laws. — Petit 
V.  Minnesota,  177  U.  S.  164,  168,  44  L. 
Ed.    716. 

37.  Laundries. — Soon  Hing  v.  Crowley, 
113  U.  S.  703,  708,  28  L  Ed.  1145.  See, 
also,  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  Ed.  923;  Yick  Wo  v.  Hopkins.  118 
U.   S.   356,  30  L   Ed.  220. 
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(3)  Slaughtering  of  Live  Stock. — The  regulation  of  the  place  and  the  man- 
ner of  conducting  the  slaughtering  of  animals,  and  the  business  of  butchering 
within  a  city,  and  the  inspection  of  the  animals  to  be  killed  for  meat,  and  of  the 
meat  afterwards,  are  among  the  most  necessary  and  frequent  exercises  of  the 
police  power,  and  it  cannot  be  successfully  controverted  that  it  is  both  the  right 
and  the  duty  of  the  legislative  body,  the  supreme  power  of  the  state  or  mu- 
nicipality, to  prescribe  and  determine  the  localities  where  the  business  of 
slaughtering  for  a  great  city  may  be  conducted,  and  to  prescribe  and  enforce  suit- 
able regulations  for  the  conducting  of  such  business. ^^ 

(4)  Imitation  and  Adulterated  Food  Stuffs. — The  states  have  full  power  to 
legislate  for  the  purpose  of  protecting  the  people  against  fraud  and  deception  in 
the  sale  of  food  products.  A  state  enactment  forbidding  the  sale  of  deceitful 
imitations  of  articles  of  food  in  general  use  among  the  people  is  not  unconstitu- 
tional either  as  interfering  with  interstate  commerce  or  as  denying  the  equal  pro- 
tection of  the  laws.^^ 


38.  Slaughtering  of  live  stock. — Slaugh- 
ter-House  Cases.  16  Wall.  36,  61,  63,  21  L. 
Ed.  394. 

A  statute  of  the  state  of  Louisiana 
■which  incorporated  a  slaughter  house 
company  and  invested  it  with  the  exclusive 
privilege  of  maintaining  a  stock  yard  for 
the  landing,  inspection  and  slaughtering 
of  all  animals  intended  to  be  used  as 
food  in  the  city  of  New  Orleans,  and  in 
certain  parishes  of  that  state,  and  which 
required  all  persons  engaged  in  the  busi- 
ness of  butchering  within  the  prescribed 
territory  to  have  all  of  their  animals 
landed,  inspected  and  slaughtered  upon 
the  grounds  of  said  company,  the  com- 
pany being  placed  under  strict  regula- 
tions, backed  by  heavy  penalties,  as  to  the 
prices  to  be  charged  and  the  services  and 
accommodations  required  to  be  rendered, 
was  not  unconstitutional  as  denying  per- 
sons engaged  in  the  butchering  business 
within  the  prescribed  territory  the  equal 
protection  of  the  laws.  Slaughter-House 
Cases,   16   Wall.   36,   66,  21    L.    Ed.   394. 

39.  Imitation  and  adulterated  food  stuffs. 
—Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  Ed.  253;  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  467,  479,  39  L.  Ed. 
223;  Capital  City  Dairy  Co.  v.  Ohio.  183 
U.  S.  238,  246,  46  L.  Ed.  171;  New  York 
State  V.  Van  De  Carr,  199  U.  S.  552,  563, 
50  L.  Ed.  305.  See,  also,  Gibbons  v.  Ogden, 
9  Wheat.  1,  203,  6  L.  Ed.  23;  Dent  v. 
West  Virginia,  129  U.  S.  114,  122.  32  L. 
Ed.    623.     See,   also,    the    title    FOOD. 

Imitation  cheese,  butter,  etc. — The  pro- 
hibition of  the  manufacture  and  sale,  or 
having  in  possession  with  intent  to  sell, 
any  imitation  butter  or  cheese,  or  any 
article  designed  to  take  the  place  of  but- 
ter or  cheese,  and  which  is  not  made  from 
pure  and  unadulterated  milk  or  cream,  is 
a  lawful  exercise  of  the  police  power  of 
the  state,  and  does  not  deny  to  any  per- 
son the  equal  protection  of  the  laws  within 
the  meaning  of  the  fourteenth  amend- 
ment. Powell  V.  Pennsylvania,  127  U. 
S.  678,  32  L.  Ed.  253;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  467,  39  L.  Ed.  223. 

The    objection    that    the.    Pennsylvania 


statute  (Laws  of  Pennsylvania,  1185,  p. 
22,  no.  25)  is  repugnant  to  the  clause  of 
the  fourteenth  amendment  forbidding  the 
denial  by  the  state  to  any  person  within 
its  jurisdiction  of  the  equal  protection  of 
the  laws,  is  untenable.  The  statute  places 
under  the  same  restrictions,  and  subjects  to 
like  penalties  and  burdens,  all  who  manu- 
facture, or  sell,  or  ofifer  for  sale,  or  keep 
in  possession  to  sell,  the  articles  embraced 
by  its  prohibitions;  thus  recognizing  and 
preserving  the  principle  of  equality 
among  those  engaged  in  the  same  busi- 
ness. Powell  V.  Pennsylvania,  127  U.  S. 
678,  687,  32  L.  Ed.  253;  citing  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  Ed.  1145;  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  519,  29  L.   Ed.  463. 

An  act  of  the  state  of  Ohio  which  per- 
mitted the  use  of  harmless  coloring  mat- 
ter in  butter,  but  which  required  that 
oleomargarine  be  sold  in  its  natural  state, 
and  which  prohibited  the  manufacture  or 
sale  within  the  state  of  any  oleomarga- 
rine if  it  contained  coloring  matter  of  any 
kind,  did  not  deprive  a  corporation  created 
by  the  laws  of  Ohio,  and  engaged  in  the 
manufacture  of  oleomargarine,  of  its 
property  without  due  process  of  law,  nor 
deny  to  it  the  equal  protection  of  the 
laws.  It  was  competent  to  the  legisla- 
ture to  provide  a  ready  means  by  which 
the  public  might  know  that  an  article 
offered  for  sale  was  butter  and  not  oleo- 
margarine. Capital  City  Dairy  Co.  v. 
Ohio,  183  U.  S.  238,  246,  46  L.  Ed.  171. 
See,  also,  Powell  v.  Pennsylvania,  127  U. 
S.  678,  32  L.  Ed.  253;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223; 
Gundling  v.  Chicago,  177  U.  S.  183,  44  L. 
Ed.    725. 

Dairies  ard  vendors  of  milk. — In  Fi'^- 
cher  V.  St.  Lnuis,  194  U.  S.  361.  48  L.  Ed. 
1018,  an  ordinance  of  the  city  of  St. 
Louis,  providing  that  no  dairy  or  cow 
stable  should  thereafter  be  built  or  es- 
tablished within  the  limits  of  the  city, 
and  no  such  stable  not  in  existence  at 
the  time  of  the  paFsage  of  the  ordinance 
should    be    maintained    on    any    premises, 
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(5)  Practice  of  Medicine— The  power  of  a  state  to  make  reasonable  provi- 
sions for  determining  the  qualifications  of  those  engaging  in  the  practice  of 
medicine  and  punishing  those  who  attempt  to  engage  therein  in  defiance  of  such 
statutory  provisions,  is  not  open  to  question.'*^ 

(6)  Manufacture  and  Sale  of  Intoxicating  Liquors. — Since  a  st"te  bqs  the 
power  to  prohibit  the  traffic  in  intoxicating  hquors  absolutely,  it  may  also  prohibit 
it  conditionally,  and  a  law  which  permits  it  to  be  carried  on  subject  only  to 
conditions  prescribed  by  the  state  is  not  invalid  as  denying  to  those  desirino-  to 
engage  in  such  business  the  equal  protection  of  the  laws^^ 

(7)  Insurance. — A  legislative  act  forbidding  insurance  companies  from  enter- 
ing into  combu^.ations  for  the  purpose  of  controlling  rates,  premiums,  commis- 
sions, etc.,  is  not  unconstitutional  because  it  is  made  to  apply  only  to  fire  in- 
surance companies.  The  courts  cannot  say  that  fire  insurance  may  not  present 
such  a  conspicuous  example  of  the  evil  to  be  remedied  as  to  justify  special 
treatment.-i^     And  a  statute  applicable  only  to  fire  insurance  companies  and  pro- 


unless  permission  slmuld  have  been  first 
obtained  from  the  municipal  assembly  by 
ordinance,  was  sustained  as  a  proper  ex- 
ercise   of   the    police   power. 

The  requirement  of  the  sanitary  code 
of  New  York  City,  providing  for  the  sale 
of  milk  only  by  permission  of  the  board 
of  health  of  that  city,  is  a  reasonable  and 
valid  regulation  neither  depriving  one  of 
property  without  due  process  of  law  nor 
denying  him  equal  protection  of  the  laws. 
New  York  State  v.  Van  De  Carr,  199  U. 
S.    552,   559,    50   L.    Ed.   305. 

Nor  was  there  any  force  in  the  conten- 
tion that  the  appellant  was  denied  the 
equal  protection  of  the  laws  because  of 
the  fact  that  the  milk  business  was 
the  only  business  dealing  in  foods 
which  was  thus  regulated  by  the  sani- 
tary code;  all  milk  dealers  within  the 
city  being  equally  afifected  by  the  regula- 
tions of  the  sanitary  code.  New  York 
State  V.  Van  De  Carr.  199  U.  S.  552,  563, 
50  L.  Ed.  305. 

40.  Practice  of  medicine. — Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L-  Ed.  623; 
Hawker  v.  New  York,  170  U.  S.  189,  42 
L.  Ed.  1002;  Reetz  v.  Michigan,  188  U. 
S.   503,    506,   47   L.    Ed.   563. 

41.  Manufacture  and  sale  of  intoxicants. 
—Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  Ed.  989;  Mugler  v.  Kansas,  123  U. 
S.  623.  31  L.  Ed.  205;  Crowley  V.  Chris- 
tensen,  137  U.  S.  86,  34  L.  Ed.  620;  Giozza 
V.  Tiernan,  148  U.  S.  657,  662,  37  L.  Ed. 
599;  Cronin  v.  Adams,  192  U.  S.  108,  48 
L.  Ed.  365;  Rippey  v.  Texas,  193  U.  S. 
504,  48  L.  Ed.  767;  Ohio  v.  Dollison,  194 
U.  S.  445.  449,  48 -L.  Ed.  1062.  And  see, 
generallv,  the  title  INTOXICATING 
LIQUORS. 

By  a  law  of  the  state  of  Texas  no  per- 
son is  permitted  to  obtain  a  license  to 
pursue  the  occupation  of  selling  liqvior 
until  he  has  given  a  bond  in  the  sum  of 
$5,000,  payable  to  the  state  of  Texas,  and 
conditioned,  among  other  things,  that  the 
obligor  will  not  sell  intoxicating  liquors, 
or  medicated  bitters  capable  of  producing 
intoxication,  to  any  person  after  having 
been  notified  in  writing,  through  the  sher- 


pro- 

iff  or  other  peace  officer,  by  the  wife,  or 
mother,  or  daughter,  or  sister  of  such 
person,  not  to  sell  to  such  person;  and 
further  that  such  bond  may  be  sued  on  at 
the  instance  of  any  person  so  notifying 
and  aggrieved  by  the  violation  of  such 
conditions  in  said  bond,  and  that  such 
person  so  notifying  shall  be  entitled  to 
recover  the  sum  of  $500  as  liquidated 
damages  for  an  infraction  of  such  condi- 
tions. Held,  that  whether  considered  as 
imposing  restrictions  upon  the  sale  in  the 
exercise  of  the  police  powers  of  the  state, 
or  as  levying  taxes  upon  occupations  un- 
der authority  of  the  legislature  in  that  be- 
half, such  law  did  not  arbitrarily  deprive 
the  petitioner  of  his  property,  nor  deny 
him  the  equal  protection  of  the  laws. 
Giozza  V.  Tiernan,  148  U.  S.  657,  662,  37 
L.    Ed.   599. 

The  state  has  power  to  prohibit  the  sale 
of  intoxicating  liquors  altogether;  that  be- 
ing so,  it  has  power  to  prohibit  it  con- 
ditionally, and  a  statute  does  not  infringe 
the  constitution  by  giving  those  in  favor 
of  the  sale  a  chance  which  it  might  have 
denied.  "It  does  not  abridge  that  power 
by  adopting  the  form  of  reference  to  a 
local  vote.  It  may  favor  prohibition  to 
just  such  degree  as  it  chooses,  and  to 
that  end  may  let  in  a  local  vote  upon  the 
subject  as  much  or  as  little  as  it  may 
please.  There  is  no  such  overmastering 
consideration  of  expediency  attaching 
everywhere  and  always  to  the  form  of 
voting,  still  less  is  there  any  such  prin- 
ciple to  be  drawn  from  the  fourteenth 
amendment,  as  requires  the  two  sides  of 
a  vote  on  prohibition  to  be  treated  with 
equal  favor  by  the  state,  the  subject  mat- 
ter of  the  vote  being  wholly  within  the 
state's  control."  Rippey  v.  Texas.  193  U. 
S.  504.  509.  510,  48  L.   Ed.  767. 

42.  Insurance. — Carroll  v.  Greenwich 
Ins.  Co.,  199  U.  S.  401,  411,  50  L.  Ed. 
246.  See.  generally,  post,  "Statutes  Re- 
specting the  Rules  of  Evidence,"  VII,  B,  4. 
a,  (5);  "Laws  Respecting  Damages  and 
Penalties,"  VII,  B,  4,  a,  (7);  "Statutes 
Awarding  Attorney's  Eees  against  Cer- 
tain Classes  of  Defendants,"  VII,  B,  4, 
a,    (8). 


378 


CONSTITUTIONAL  LAW. 


viding  that  in  suits  upon  fire  insurance  policies  the  company  shall  not  be  permitted 
to  deny  that  the  property  was  worth,  at  the  date  of  the  policy,  less  than  the  full 
amount  for  which  it  was  insured,  does  not  make  an  arbitrary  classification, 
and  is  not  invalid  as  denying  to  fire  insurance  companies  the  equal  protection  of 
the  laws.^^ 

(8)  Warehouses  and  Elevators. — The  business  of  elevating  and  storing  grain 
is  a  business  aiTected  with  a  public  use,  and  the  power  to  prescribe  proper  rules 
for  the  conduct  thereof,  and  to  prescribe  the  amount  of  the  charges  therefor,  is 
clearly  within  the  competency  of  the  legislature.'*'* 

(9)  Dcalmg  in  Futures. — A  state  law  which  forbids  and  declares  illegal  all 
options  to  buy  or  sell  grain  or  other  property  at  a  future  time  is  not  unconsti- 
tutional as  a  denial  of  the  equal  protection  of  the  laws.  If  the  legislature  is 
of  the  opinion  that  such  a  statute  is  necessary  for  the  purpose  of  suppressing 
gambling  contracts,  the  courts  cannot  say  that  it  is  not  an  appropriate  method 
of  dealing  with  the  question  or  that  it  has  no  relation  to  the  end  sought.'*^  Like- 
wise, a  statute  which  goes  no  further  than  to  prohibit  the  purchase  and  sale  of 


43.  Same;  special  laws  relating  *o  fire 
insurance. — Orient  Ins.  Co.  v.  Daggs,  173 
U.   S.   557,   562,  43   L.   Ed.   552. 

44.  Warehouses  and  elevators. — Munn 
V.  Illinois,  94  U.  S.  113,  134,  24  L.  Ed.  77; 
Budd  V.  New  York.  143  U.  S.  517,  36  L. 
Ed.  247;  Brass  v.  North  Dakota,  153  U. 
S.  391,  403,  38  L.  Ed.  757;  Cargill  Co.  v. 
Minnesota,  180  U.  S.  452.  468,  45  L.  Ed. 
619.  See,  generally,  as  to  the  regulation 
of  rates,  the  title  POLICE  POWER. 

An  act  of  the  general  assembly  of  the 
state  of  Illinois,  entitled  "An  act  to  regu- 
late public  warehouses  and  the  warehous- 
ing and  inspection  of  grain,  and  to  give 
effect  to  art.  13  of  the  constitution  of  this 
state,"  approved  April  25,  1871,  is  not  re- 
pugnant to  the  fourteenth  amendment  to 
the  federal  constitution,  where  it  prohibits 
the  states  from  denying  to  any  person  the 
equal  protection  of  the  laws.  Munn  v. 
IlHnois,   94  U.   S.  113,  134,  24  L.   Ed.  77. 

The  business  of  elevating  and  storing 
grain  is  a  business  affected  with  a  public 
use,  and  the  state  law  declaring  those  per- 
sons engaged  therein  to  be  a  public  ware- 
housemen and  requiring  them  to  give 
bond  for  the  faithful  performance  of  their 
duties,  and  fixing  the  rates  of  storage,  and 
requiring  them  to  keep  all  grain  stored 
in  them  insured  for  the  benefit  of  the 
owners  thereof,  is  a  valid  exercise  of  the 
police  power  of  the  state,  and  does  not 
deny  them  the  equal  protection  of  the 
laws  nor  deprive  them  of  their  property 
without  due  process  of  law.  Brass  v. 
North  Dakota.  153  U.  S.  391,  403,  38  L. 
Ed.  757,  following  and  reafifirming  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77; 
Budd  V.  New  York,  143  U.  S.  517.  36  L. 
Ed.   247. 

The  provisions  requiring  the  warehouse- 
men to  insure  the  srrain  of  owners  at  his 
own  expense,  while  it  may  be  burden- 
some, does  not  deorive  the  warehousemen 
of  the  equal  protection  of  the  law  if  it  af- 
fects alike  all  eneaged  in  the  sar-e  busi- 
ness. Brass  v.  North  Dakota,  153  U.  S. 
391.  404.  38  L.  Ed.  757. 

Tne   requirement  of  a   license  from    the 


owners  of  elevators  and  warehouses  situ- 
ated on  the  right  of  way  of  a  railroad  at 
one  of  its  stations  or  sidings,  other  than 
at  terminal  points,  without  requiiing  a 
license  in  respect  of  elevators  and  ware- 
houses differently  situated,  is  not  a  denial 
of  the  equal  protection  of  the  laws.  The 
requirement  of  a  license  is  based  upon 
reasonable  ground-  -a  difference  that  bears 
a  proper  relation  to  the  classification 
made  by  the  statute.  Cargill  Co.  v.  Min- 
nesota,  180   U.   S.   452,   468,  45   L.   Ed.   619. 

"As  the  statute  applies  to  all  of  the 
class  defined  in  its  first  section,  it  is  not 
invalid  by  reason  of  its  nonapplication  to 
those  who  own  or  operate  elevators  not 
situated  on  the  right  of  way  of  a  rail- 
road." Cargill  Co.  v.  Minnesota,  180  U. 
S.    452.    469,   45    L-    Ed.    619. 

When  once  it  is  admitted  that  it  is 
competent  for  the  legislative  power  to 
control  the  business  of  elevating  and  stor- 
ing grain,  whether  carried  on  by  individ- 
uals or  associations,  in  cities  of  one  size 
and  under  some  circumstances,  it  follows 
that  such  power  may  be  legally  exerted 
over  the  same  business  when  carried  on 
in  smaller  cities  and  under  other  circum- 
stances. Argument  based  upon  the  dif- 
ference in  the  size  and  geographical  loca- 
tion of  places  in  which  the  business  is 
conducted,  difiference  in  the  density  of  the 
population,  and  number  of  persons  en- 
gaged in  the  business  should  be  addressed 
to  the  legislature  and  not  to  the  courts. 
Brass  v.  North  Dakota,  153  U.  S.  391,  403, 
38  L.  Ed.  757. 

A  statute  prescribing  a  maximum  rate 
of  charge  for  the  elevation  and  handling 
of  grain  does  not  deny  the  equal  protec- 
tion of  the  laws  because  it  is  made  to  ap- 
ply to  only  those  places  within  the  state 
having  a  population  in  excess  of  one  hun- 
dred and  thirtv  thousand.  Budd  v.  New 
York,  143  U.  S.  517.  548,  36  L.  Ed.  247. 

45.  Dealing  in  futures. — Booth  v.  Illi- 
nois, 184  U.  S.  425.  46  L.  Ed.  623,  ut/ioM- 
ing  the  validitv  of  §  130  of  the  Criminal 
Code   of   Illinois. 
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stocks  on  margin  cannot  be  said  to  make  an  unreasonable  classification  or  discrim- 
ination against  persons  engaged  in  dealing  in  those  subjects.  If  the  legislature 
is  of  the  opinion  that  the  prohibition  of  the  purchase  and  sale  of  stocks  on  margin 
will  stop  the  gambling  which  it  desires  to  prevent,  it  is  not  necessary,  in  order 
to  avoid  running  coimter  to  the  fourteenth  amendment,  to  extend  the  prohibition 
to  speculation  in  other  things.^*' 

( 10 )  Labor  Agents. — A  general  law  of  the  state  of  Georgia,  taxing  occupations, 
was  held  not  to  be  invalid,  as  denying  the  equal  protection  of  the  laws,  so  far 
as  applicable  to  the  pursuit  of  the  business  of  hiring  persons  to  labor  outside  the 
state  limits,  although  persons  engaged  in  the  business  of  hiring  persons  to  labor 
within  the  state  were  not  subjected  to  any  like  tax.  It  cannot  be  said  that  such 
a  discrimination,  if  it  exists,  does  not  rest  on  reasonable  grounds,  or  that  it  is 
not  within  the  discretion  of  the  state  legislature.^'^ 

(11)  Places  of  Amusement,  Public  Entertainment,  etc. — A  statute  which  pro- 
vides that  it  shall  be  unlawful  for  any  corporation,  person  or  association,  or  the 
proprietor,  lessee,  or  the  agents  of  either,  of  any  place  of  public  amusement  or 
entertainment,  to  refuse  admittance  to  any  person  over  the  age  of  twenty-one 
years,  who  presents  a  ticket  of  admission  acquired  by  purchase,  and  who  demands 
admission  to  such  place,  provided  that  any  person  under  the  influence  of  liquor 
or  who  is  guilty  of  boisterous  conduct,  or  any  person  of  lewd  or  immoral  char- 
acter, may  be  excluded  from  any  such  place  of  amusement,  is  not  unconstitutional 
as  denying  the  equal  protection  of  the  laws,  since  it  is  applicable  alike  to  all  per- 
sons, corporations  or  associations  conducting  places  of  public  amusement  or 
entertainment.'*^ 

Federal  Statutes  Securing  Equal  Rights  and  Accommodations  in  Thea- 
ters, Inns,  etc. — As  to  the  validity  of  public  acts  of  this  character,  see  the  title 
Civil.  Rights,  vol.  3,  p.  836. 

(12)  Inspection  of  Coal  and  Coal  Mines. — A  statute  providing  for  the  inspec- 
tion and  guaging  of  coal  and  coke  boats  cannot  be  said  to  work  an  unlawful 
discrimination  against  the  shippers  of  one  state  and  in  favor  of  those  of  an- 
other merely  because  all  the  coal  imported  from  the  one  is  transported  by  water, 
while  that  imported  from  the  other  is  transported  by  rail.  The  difference  be- 
tween land  and  water  carriage  arises  from  the  nature  of  the  two  modes  and  not 
from  legislation.  It  affords  a  reasonable  ground  of  classification,  and  the  rea- 
sonableness of  the  classification  is  not  affected  by  the  fact  that  the  shippers  of 
one  state  are  so  situated  that  they  are  compelled,  or  find  it  more  to  their  interest, 
to  ship  by  water,  while  shippers  from  the  other  state  ship  by  land.^^ 

Inspection  of  Mines. — A  statute  relating  to  the  inspection  of  mines  is  not 
unconstitutional  as  imposing  penalties  upon  some  persons  engaged  in  the  mining 
business,  and  not  upon  others,  by  reason  of  the  fact  that  it  is  limited  in  its  appli- 
cation to  coal  mines  "where  more  than  five  men  are  employed  at  any  one  time." 
This  is  a  species  of  classification  which  the  legislature  is  at  liberty  to  adopt, 
provided  ft  be  not  wholly  arbitrary  or  unreasonable ;  and  it  cannot  be  said  to 
be  arbitrary  or  unreasonable  to  assume  that  mines  which  are  worked  upon  so 

46.  Same. — Otis  v.  Parker,  187  U.  S.  guagers  and  making  it  compulsory  upon 
606.  610,  47  L.   Ed.  323.  all  persons  selling  coal  or  coke  in  a  barge 

47.  Labor  agents.— Williams  v.  Fears,  to  have  the  same  inspected  and  guaged  as 
179  U.   S.   270,  274.  45   L.   Ed.   186.  required   by  the   provisions   of   the   statute 


48.    Places  of  amusement,  public  enter- 


is   not   unconstitutional   as   unlawfully   dis- 


tainment,     etc.-Western     Turf     Ass'n     v.  criminating   between   persons   transporting 

Greenberg,   204  U.    S.   359,   362,   51    L.    Ed.  ^°al    ^"^    coke     from      Pennsylvania      and 

gr,(^  those    transporting   coal    and     coke      from 

~  ■      ,             .          ,         ,        ,         ,       .  Alabama;  the  difiference  between  the  trans- 

49.    Inspection  of  coal  and  coal  mmes.—  portation  of  coal  and  coke  from  Alabama 

Pittsburg,  etc.,  Coal  Co.  v.  Louisiana,  lo6  ^^^    ^^.^^  Pennsylvania  being  only  the    dif- 

U.  S.  590.  600,  39   L.  Ed.  544.  ference  arising   from   the   fact   that   one   is 

The   laws  of   Louisiana   (No.   147   of  the  transported    by    water    and    the    other    by 

Laws   of   La.   of   July   12,    1888)    providing  rail.     Pittsburg,    etc..  Coal  Co.  v.  Louisiana, 

for  the  appointment  of  coal  and  coke  boat  156  U.   S.   590,  600.  39   L.   Ed.   544. 
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small  a  scale  as  to  require  only  five  operators  are  not  likely  to  need  the  careful 
inspection  provided  for  the  larger  mines.^" 

i^-eqiiiriiig  Owners  of  Mines  to  Bear  Expense  of  Inspection. — See  ante, 
"Requiring  Business  to  Bear  Expense  Incident  to  Its  Supervision,"  \  II,  B,  3,  c. 

Fixing"  Amount  of  Inspection  Fees. — See  ante,  "Arbitrary  and  Oppressive 
Administration  of  Statutes/'  VII,  B,  2,  i,   (4). 

(13)  Hcrd'uig  Sheep  on  Public  Lands. — A  state  has  the  right  to  regulate  the 
business  of  herding  sheep  on  the  public  lands  within  its  limits  in  such  manner 
as,  taking  into  consideration  existing  conditions  of  soil,  climate,  etc.,  will  secure 
the  largest  welfare  of  its  inhabitants.-^^ 

( 14)  Railroads. — Though  railroad  corporations  are  private  corporations  as 
distinguished  from  those  created  for  municipal  and  governmental  purposes,  their 
uses  are  public.^^  'phe  business  of  operating  a  railroad  is  of  such  a  character 
as  to  justify  the  enactment  of  special  statutes  for  its  regulation  without  danger 
of  running  counter  to  the  equal  protection  clause  of  the  fourteenth  amendment. '""^ 
There  is  no  unjust  discrimination  and  no  denial  of  the  equal  protection  of  the 
laws  in  regulations  applicable  to  all  railroad  corporations  alike. ■^■^ 


50.  Inspection  of  mines. — St.  Louis  Con- 
solidated Coal  Co.  r.  Illinois,  IS.")  U.  S. 
203,  207,  46  L.   Ed.   872. 

51.  Herding  sheep  on  public  lands. — 
Bacon  v.  Walker,  204  U.  S.  311.  51  L.  Ed. 
499;  Bowh  v.  Walling,  204  U.  S.  320,  51 
L.   Ed.   503. 

A  statute  which  provides  that  it  is  not 
lawhil  for  any  person  owning  or  having 
charge  of  sheep  to  herd  the  same,  or 
permit  them  to  be  herded,  on  the  land  or 
possessory  claims  of  other  persons,  or  to 
herd  the  same  or  permit  them  to  graze 
within  two  miles  of  the  dwelling  house  of 
the  owner  or  owners  of  a  possessory 
claim,  is  not  in  violation  of  the  constitu- 
tion of  the  United  States  in  that  it  is  an 
unreasonable  and  arbitrary  regulation  of 
the  use  of  public  lands  within  the  mean- 
ing of  the  equal  protection  clause  of  the 
fourteenth  amendment.  Bacon  v.  Wal- 
ker, 204  U.  S.  311,  314,  51  L.  Ed.  499; 
Bnwn  V.  Walling.  204  U.  S.  320,  51  L.  Ed. 
503,  afifirming  the  validity  of  Rev.  Stat,  of 
Idaho.  §  1210. 

Whether  the  sheep  industry  was,  under 
the  circumstances,  legitimate  and  not  of- 
fensive, was  held  to  be  immaterial.  And 
as  to  the  two-mile  limit  prescribed  by  the 
statute,  the  court  sa'd:  "Nor  need  we 
make  extended  comment  on  the  two-mile 
limit.  The  selection  of  some  limit  is  a 
legislative,  power,  and  it  is  only  against 
the  abuse  of  the  power,  if  at  all,  that  the 
courts  may  interpose.  But  the  abuse  must 
be  shown."  Bacon  v.  Walker,  204  U.  S. 
311,  317,  51  L.  Ed.  499;  Bown  v.  Walling, 
204  U.   S.   320,   51   L.   Ed.    503. 

52.  Regulation  of  railroads. — Charlotte, 
etc..  R.  Co.  V.  Gibbes.  142  U.  S.  386,  393, 
35   L.   Ed.   1051. 

53.  Same. — Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512.  522,  29  L.  Ed.  463; 
Dow  V.  Beidelman,  125  U.  S.  680,  31  L. 
Ed.  841;  Missouri  Pac.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  210,  32  L.  Ed.  107;  Minne- 
apolis, etc..  R.  Co.  V.  Herrick,  127  U.  S. 
210,  32  L.  Ed.  100. 


54.  Same. — New  York,  etc.,  R.  Co.  v. 
Bristol,  151  U.  S.  556,  571,  38  L.  Ed.  209; 
Connecticut  v.  Woodruff,  153  U.  S.  689, 
38  L.  Ed.  869.  See,  also,  the  titles  C.\R- 
RIERS,    vol.    3,    p.    556;    RAILROADS. 

Heating  cars. — A  statute  which  forbids 
the  heating  of  passenger  or  sleeping  cars 
by  means  of  stoves  or  furnaces  kept  in- 
side the  cars,  or  suspended  therefrom,  is 
not  rendered  unconst  tutional,  as  denj'ing 
the  equal  protection  of  the  laws,  by  rea- 
son of  the  fact  that  railroads  of  less  than 
fifty  miles  in  length  are  excepted  from  its 
operation.  Such  a  discrimination  is  not 
without  reason  to  support  it,  and  the  stat- 
ute being  uniform  in  its  operation  as  to 
all  railroads  within  the  class  to  which  it 
is  applicable,  does  not  deny  the  equal 
protection  of  the  laws.  New  York,  etc., 
R.  Co.  v.  New  York,  165  U.  S.  628,  633, 
41    L.   Ed.   853. 

Speed  of  trains. — Exception  of  one  rail- 
way company  from  the  provisions  of  an 
ordinance  in  reference  to  the  speed  of 
trains  does  not  necessarily  create  a  classi- 
fication which  is  arbitrary  and  without 
any  reasonable  basis,  and  such  an  ordi- 
nance does  not,  therefore,  operate  to  deny 
the  eqnal  protection  of  the  laws.  Erb  v. 
Morasch,  177  U.  S.  584,  586,  44  L-  Ed.  897. 

The  tracks  of  different  railroads  may 
traverse  the  limits  of  a  city  under  cir- 
cumstances so  essentially  different  as  to 
justify  separate  regulations.  One  may 
pass  through  crowded  parts  crossing  or 
along  streets  constantly  traveled  upon  by 
foot  passengers  and  vehicles,  while  others 
may  pass  through  remote  parts  of  the 
city  where  there  is  little  travel  and  little 
danger  to  individuals  or  carriages.  One 
may  pass  through  such  parts  of  the  city 
as  will  prevent  its  tracks  from  being  fenced 
and  where  it  is  not  in  fact  fenctd,  whi'.e  an- 
other may  pass  through  p^/ts  which  per- 
mit of  the  fencing  of  the  tn  .ks  and  where 
its  tracks  are  in  fact  fenced.  Under  those 
circumstances  a  difference  of  regulation 
as  to  the  matter  of  speed   would  be  per- 
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Validity  of  Reo-ulation  as  D^iermined  by  Effect  upon  Earning-s. "A 

state   enactment    (,r  regulation   made  under   the   authority   of  a  state  enactment, 
estab.ishmg  rates  fur  the  transportation  of  persons  or  property  by  railroad  that 


fectly  legitimate,  and  it  could  not  be  held 
that  the  classification  was  arbitrary  or 
without  re,  sonable  reference  to  the  con- 
ditions of  the  several  rn-c's.  With  the 
presumption  always  in  favor  of  the  valid- 
ity of  legislation,  state  or  municipal,  if 
the  ordinance  stood  by  itself  the  courts 
would  be  compelled  to  pre.^ume  that  the 
different  circumstances  surroimding  the 
tracks  of  the  respective  railroads  were 
such  as  to  justify  a  d'fferent  rule  in  re- 
spect to  the  speed  of  their  trains.  Erb  v. 
Morasch,  177  U  S.  584,  586.  44  L.  Kd. 
897. 

It  is  not  a  question  to  be  settled  by 
the  opinions  of  witnesses  and  tl.e  verdict 
of  a  jury  upon  the  question  whether  one 
railroad  in  its  operation  is  more  danger- 
ous than  another.  All  that  is  necessary 
to  uphold  the  ordinance  is  that  there  is  a 
difference,  and  that  existing,  it  is  for  the 
city  council  to  determine  whether  sepa- 
rate regulations  shall  be  aoplied  to  the 
two.  It  is  not  strange  that  one  witness 
differs  from  another  in  respect  to  the 
comparative  danger  of  the  two  roads.  One 
jury  might  also  disagree  with  another  in 
respect  to  the  same  matter.  But  neither 
witness  nor  jury  determine  the  validity 
of  state  or  municipal  legislation.  Given 
the  fact  of  a  difference,  it  is  a  part  of  the 
legislative  power  to  determine  what  dif- 
ference there  shall  be  in  the  prescribed 
regulations.  Erb  v.  Morasch,  177  U.  S. 
584.    587,   44    L.    Ed.   897. 

Right  to  occupy  streets. — See  ante,  "Nor 
in  All  Portions  of  the  Same  City,"  VIT.  B, 
2,  h.   C6),  note. 

Fencing  track  under  penalty  of  double 
damages. — Statutes  requiring  railroad 
companies  to  fence  their  tracks,  under 
penalty  of  being  subjected  to  double  dam- 
ages in  case  of  accidents  resulting  from 
failure  to  do  so,  are  not  unconstitutional 
as  denriving  them  of  their  property  with- 
out due  process  of  law,  or  as  denving 
them  the  equal  protection  of  the  laws 
guaranteed  by  the  fourteenth  amendment. 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S. 
512,  522,  29  L.  Ed.  463;  Minneapolis,  etc., 
R.  Co.  V.  Emmons,  149  U.  S.  364,  37  L. 
Ed.  769.  See,  also,  the  title  RAILROADS. 
And  see  ante,  "Application  of  Principles," 
VI,   D,   3,  _d,    (4),    (b),    (bb),    (ccc')    notes. 

The  additional  damages  being  bj--  way 
of  punishment,  it  is  clear  that  the  amount 
may  be  thus  fixed;  and  it  is  not  a  valid 
objection  that  the  sufferer  instead  of  the 
st^te  receives  them.  That  is  a  matter  on 
which  the  company  has  nothing  to  saj'. 
IVTissouri  Pac.  R.  Co.  v.  Humes,  115  U. 
S.   512,   522,  29   L.   Ed.   463. 

There  is  no  evasion  of  the  rule  of 
equality  where  all  companies  are  sub- 
jected to  the  same  duties  and  liabilities 
under      similar     circumstances.       Missouri 


Pac.  R.  Co.  V.  Humes,  115  U.  S.  512,  523, 
29  L.  Ed.  463.  See,  on  this  point,  Barbier 
V.  Connolly,  113  U.  S.  27.  28  L.  Ed.  923; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.    Ed.    1145. 

Respecting  liability  for  damages  by  fire. 
— The  statute  of  Missouri  of  March  31, 
1887,  by  which  every  railroad  corporation 
owning  or  operating  a  railroad  in  the 
state  is  made  responsible  in  daniages  for 
property  of  any  person  injured  or  de- 
stroyed by  fire  communicated  by  its  lo- ' 
comotive  engines  and  is  declared  to  have 
an  insurable  interest  in  property  along 
its  route,  and  authorised  to  insure  such 
property,  for  its  protection  against  such 
damages,  is  a  constitutional  and  valid  ex- 
ercise of  the  legislative  power  of  the  state, 
and  applies  to  all  railroad  corporations 
alike.  Consequently,  it  neither  violates 
any  contract  between  the  state  and  the 
railroad  company,  nor  deprives  the  com- 
pany of  its  property  without  due  process 
of  law,  nor  yet  denies  to  it  the  equal  pro- 
tection of  the  laws.  St.  Louis,  etc.,  R. 
Co.  T'.  Mathews,  165  U.  S.  1,  5,  27,  41  L- 
Ed.    611. 

Same;  attorneys'  fees. — See  post,  "Stat- 
utes Awarding  Attorneys'  Fees  a^Tain-^t 
Certain  Classes  of  Defendants,"  VII,  B. 
4,  a,   (8). 

Wages  of  employees. — The  Arkansas 
statute  of  March  25,  1889,  Acts,  Ark. 
1889,  76,  providing  for  the  enforcement 
of  the  prompt  payment,  without  abate- 
ment or  deduction,  of  the  wages  of  rail- 
way employees  and  of  persons  employed 
by  railway  and  bridge  contractors,  under 
penalty  of  having  the  wages  continued 
for  such  length  of  time  as  they  may  re- 
main unpaid,  is  justified  by  the  peculiar 
character  of  the  business  in  which  such 
persons  are  engaged,  and  is  not  invalid  as 
denying  the  equal  protection  of  the  laws, 
or  due  process  of  law.  St.  Louis,  etc.,  R. 
Co.  V.  Paul,  173  U.  S.  404,  408,  43  L.  Ed. 
746,  reaffirmed  in  Minneapolis,  etc.,  R. 
Co.  V.  Gano.  190  U.  S.  557,  47  L.  Ed.  1183, 
citin?  Missouri  Pac.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  Ed.  107,  and  dis- 
tinguishing Gulf,  etc.,  R.  Co.  V.  Ellis,  165 
U.    S.    150.   159,   41    L.    Ed.   66. 

Abolishing  fellow-servant  doctrine. — 
The  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call 
for  special  legislation  with  respect  to 
railroad  corporations,  having  for  its  ob- 
ject the  protection  of  their  employees  as 
well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  sub- 
ject to  similar  dangers  to  their  em- 
ployees. No  objection,  therefore,  can  be 
made  to  legislation  making  railroad  com- 
panies liable  to  employees  for  injuries  oc- 
casioned by  the'  negligence  of  fellow 
servants,  on  the  ground  of  its  making  an 
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will  not  admit  of  the  carrier  earning  such  compensation,  as,  under  all  the  cir- 
cumstances, is  just  to  it  and  to  the  public,  would  deprive  such  carrier  of  its  prop- 
erty without  due  process  of  law  and  deny  to  it  the  equal  protection  of  the  laws,  and 
would,  therefore,  be  repugnant  to  the  fourteenth  amendment  of  the  constitution 
of  the  United  States. "^^  "Such,  however,  is  not  the  case  when  the  question  is 
as  to  the  validity  of  an  order  to  do  a  particular  act,  the  doing  of  which  does  not 
involve  the  question  of  the  profitableness  of  the  operation  of  the  railroad  as  an 
entirety."^^     "It   follows,  therefore,  that  the  mere  incurring  of  a  loss  from  the 


unjust  discrimination,  denying  to  them  the 
equal  protection  of  the  laws,  and  depriv- 
ing them  of  their  property  without  due 
process  of  law  in  violation  of  the  four- 
teenth amendment.  Missouri  Pac.  R.  Co. 
V.  Mackey,  127  U.  S.  205,  210,  32  L.  Ed. 
107;  Minneapolis,  etc..  R.  Co.  v.  Hernck, 
127   U.   S.    210,   32   L.    Ed.    109. 

By    an    act    of    the     legislature    of    tlie 
state   of   Indiana  approved    March   4,   1893, 
it  was  provided:     "That  every   railroad  or 
other  corporation,  except  municipal,  oper- 
ating  in   this   state   shall  be  liable   in    dam- 
ages for  personal   injuries  suffered  by  any 
employee    while    in    its    service,    the    em- 
ployee   so    injured    being    in    the    exercise 
of  due   care   and   diligence,   in    the    follow- 
ing   cases:       First,    when    such     injury    is 
suffered    by    reason    of    any    defect    in    the 
condition  of  ways,  works,  plant,  tools  and 
machinery    connected    with    or    in    use    in 
the  business  of  such  corporation,  or  some 
person    entrusted   by    it    with    the    duty    of 
keeping   such   way,   works,   plant,   tools   or 
machinery    in    proper    condition.      Second, 
where  such  injury  resulted  from  the  negli- 
gence of  any  person  in  the  service  of  such 
corporation,   to   whose    order    or   direction 
the   injured    employee    at    the   time   of    the 
injury  was  bound  to  conform,  and  did  con- 
form.     Third,   where   such    injury   resulted 
from    the   act    or   omission    of   any   person 
done    or   made    in    obedience    to    any   rule, 
regulation   or  by-law  of  such   corporation, 
or  in   obedience   to   the   particular   instruc- 
tions given  by  any  person   delegated  with 
the    authority    of    the    corporation    in    that 
behalf.      Fourth,    where    such    injury    was 
caused   by   the    negligence    of    any   person 
in    the    service    of    such    corporation    who 
has  charge  of  any  signal,   telegraph   office, 
switch   yard,    shop,    round   house,    locomo- 
tive   engine    or    train    upon    a    railway,    or 
where  such  injury  was  caused  by  the  neg- 
ligence  of  any  person,  coemployee  or  fel- 
low   servant    engaged    in    the    same    com- 
mon    service      in      any      of      the      several 
departments  of  the  service  of  any  such  cor- 
poration,  the   said   person,   coemployee   or 
fellow   servant,   at   the   time    acting   in   the 
place,    and    performing    the    duty    of    the 
corporation    in    that    behalf,    and    the    per- 
son  so   injured   obeying  or  conforming  to 
the  order  of  some  superior  at  the  time  of 
such    injury,    having    the    authority   to    di- 
rect;   but    nothing    herein     shall    be    con- 
strued to  abridge   the  liability  of  the  cor- 
poration   under    existing    laws."       It    was 
contended  in  the   Indiana   courts   that  this 
act    was    unconstitutional    as    denying    the 


equal  protection  of  the  laws  to  the  cor- 
porations to  which  it  applied.  By  the  In- 
diana courts  it  was  held  that  the  act  was 
capable  of  severance;  that  its  relation  to 
railroad  corporations  was  not  essentially 
and  inseparably  connected  in  substance 
with  its  relation  to  other  corporations; 
and  that,  therefore,  whether  it  was  un- 
constitutional or  not  as  to  other  corpora- 
tions, it  might  be  sustained  as  to  railroad 
corporations.  By  the  supreme  court  of 
the  United  States  it  was  held  that,  as 
construed  by  the  Indiana  court,  the  stat- 
ute was  not  unconstitutional  as  denying 
the  equal  protection  of  the  laws  to  rail- 
road corporations;  that  the  business  of 
other  corporations  is  not  subject  to  simi- 
lar dangers  to  their  employees,  and  that 
no  objection,  therefore,  could  be  made  to 
the  regulation  on  the  ground  of  its  mak- 
ing an  unjust  discrimination.  Tullis  v. 
Lake  Erie,  etc.,  R.  Co.,  175  U.  S.  348,  351, 
44  L.  Ed.  192,  citing  with  approval  Mis- 
souri Pac.  R.  Co.  V.  Mackey,  127  U.  8. 
205,  32  L.  Ed.  107;  Minneapolis,  etc.,  R. 
Co.  V.  Herrick.  127  U.  S.  210,  32  L.  Ed. 
109.  See,  in  accord,  Chicago,  etc.,  R.  Co. 
V.  Pontius,  157  U.  S.  209,  39  L.  Ed.  675, 
reaffirming  the  validity  of  the  Kansas  act 
which  had  been  previously  sustained  in 
Missouri  Pac.  R.  Co.  v.  Mackey,  127  U. 
S.   205,  32  L.   Ed.    107. 

If  A  be  a  different  kind  of  corporation 
than  B,  it  may  subject  A  to  a  different  rule 
of  responsibility  to  servants  than  B.  Mis- 
souri Pac.  R.  Co.  V.  Mackey.  127  U.  S. 
205,  32  L.  Ed.  107.  Or  to  a  different  meas- 
ure of  damages  than  B.  Minneapolis,  etc., 
R.  Co.  V.  Beckwith,  129  U.  S.  26,  32  L.  Ed. 
585. 

A  Minnesota  act  abolished  the  fellow- 
servant  rule  as  to  railroad  companies,  ex- 
cepting from  the  act,  however,  railroads 
in  course  of  construction.  This  exception 
does  not  constitute  discrimination  within 
the  meaning  of  the  constitution  forbidding 
the  same,  but  merely  denotes  the  st?o-e  of 
operation  at  which  the  law  goes  in  force. 
Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
593.  597,  50  L.  Ed.  322,  reaffirmed  in 
Stevenson  Iron  Min.  Co.  v.  Kibbe,  205  U. 
S.  537,  51  L.  Ed.  920.  See,  also,  the  title 
FELLOW  SERVANTS:  RAILROADS. 
Regulation  of  fares  and  freights. — See 
the  titles  CARRIERS,  vol.  3,  p.  622.  et 
seq.;   POLICE   POWER;    RAILROADS. 

55.  Validity  of  regulation  as  determined 
by  effect  upon  earnings. — Smvth  v.  Ames, 
169   U.    S.   466,    526.   43    L.    Ed.  "819. 

56.  Same. — Atlantic   Coast   Line   R.   Co.- 
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performance  of  such  a  duty  does  not  in  and  of  itself  necessarily  give  rise  to  the 
conchision  of  unreasonableness,  as  would  be  the  case  where  the  whole  scheme 
of  rates  was  unreasonable  under  the  doctrine  of  Smyth  v.  Ames,  169  U.  S.  466, 
S'^O,  43  L.  Ed.  819."^"  Whether  a  judgment  enforcing  a  statute  requiring  track 
connections  between  two  railroad  corporations  operated  to  deny  to  such  corpora- 
tion the  equal  protection  of  the  laws  or  to  deprive  either  of  its  property  without 
due  process  of  law,  depends  upon  the  facts  surrounding  the  case  in  which  the 
judgment  was  given.  The  reasonableness  of  the  judgment  with  reference  to 
the  facts  concerning  each  case  must  be  a  material  if  not  a  controlling  factor  upon 
the  question  of  its  validity.  A  statute,  or  a  regulation  provided  for  therein,  is 
frequently  valid  or  the  reverse  accordingly  as  the  facts  may  be,  whether  it  is 
a  reasonable  or  unreasonable  exercise  of  legislative  power  over  the  subject  matter 
involved.^^  "Of  course,  the  fact  that  the  furnishing  of  a  necessary  facility  or- 
dered may  occasion  an  incidental  pecuniary  loss  is  an  important  criteria  to  be 
taken  into  view  in  determining  the  reasonableness  of  the  order,  but  it  is  not  the 
oiily  one.  As  the  duty  to  furnish  necessary  facilities  is  coterminous  with  the 
powers  of  the  corporation,  the  obligation  to  discharge  that  duty  must  be  con- 
sidered in  connection  with  the  nature  and  productiveness  of  the  corporate  busi- 
ness as  a  whole,  the  character  of  the  services  required,  and  the  public  need  for  its 
performance."^^ 

(15)    The  Right  to  Practice  Laiv. — See  the  titles  Attorxey  and  Client   vol 
2,  p.  706,  707;    Civil  Rights,  vol.  3,  p.  834. 

4.  As  Requiring  Equal  and  Impartial  Justice — a.  Generally  in  Civil 
Proceedings — (1)  Generally. — Equality  of  protection  implies  accessibility  by  each 
one,  whatever  his  race,  upon  the  same  terms  with  others,  to  the  courts  of  the 
country  for  the  protection  of  his  person  and  property  and  the  prevention  and 
redress  of  wrongs. 6*^  No  state  can  deprive  particular  persons  or  classes  of  per- 
sons of  equal  and  impartial  justice  under  the  law.^^     Equality  of  protection  im- 


V.   North   Carolina  Corp.   Commission,  206 
U.   S.   1,  25,   51   L.    Ed.  933. 

The  difiference  between  the  two  cases 
is  illustrated  in  St.  Louis,  etc.,  R.  Co.  v. 
Gill,  156  U.  S.  649,  39  L.  Ed.  567,  and 
Minneapolis,  etc..  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  Ed  1151;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  25,  51  L. 
Ed.    933. 

57.  Same. — Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  26,  51  L.  Ed.  933. 

58.  Same. — Wisconsin,  etc.,  Railroad  v. 
Jacobson,  179  U.  S.  287,  301,  45  L.  Ed. 
194. 

59.  Same. — Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.   S.   1,  26,  27,  51   L.  Ed.  933, 

Same;  regulation  of  schedules  and 
track  connections. — Thus  the  act  of  the 
North  Carolina  corporation  commission, 
requiring  the  Atlantic  Coast  Line  Rail- 
road Company  to  re-establish  a  connec- 
tion with  a  certain  train  on  the  Southern 
Railway  at  Selma  in  that  state,  was  held 
not  to  be  unconstitutional  as  denying  the 
equal  protection  of  the  laws,  or  as  depriv- 
ing the  company  of  its  property  without 
due  process,  merely  by  reason  of  the  fact 
that  compliance  therewith  might  neces- 
sitate the  operation  of  an  additional  train 
or  the  extension  of  an  existing  service  at 
a  loss.  Atlantic  Coast  Line  R.  Co.  t'. 
North  Carolina  Corp.  Commission,  206 
U.   S.   1,   51   L.   Ed.   933 


A  similar  contention  was  adversely 
passed  upon  in  Wisconsin,  etc..  Railroad 
V.  Jacobson,  179  U.  S.  287,  45  L.  Ed.  194. 
That  case  involved  the  enforcement  of 
an  order  of  a  state  railroad  commission 
directing  a  railroad  company  to  acquire 
the  necessary  land  and  make  a  track  con- 
nection for  the  purpose  of  affording  facili- 
ties for  the  interchange  of  business  with 
another  road.  The  court,  after  holding 
that  the  order  was  not  so  unjust  and  un- 
reasonable as  to  be  repugnant  to  the  con- 
stitution of  the  United  States,  disposed 
of  the  contention  that  the  order  was  void 
because  compliance  with  it  would  neces- 
sitate the  incurring  of  expense,  by  saying 
(179  U.  S.  302):  "Although  to  carry  out 
the  judgment  may  require  the  exercise 
by  the  plaintiiif  in  error  of  the  power  of, 
eminent  domain,  and  will  also  result  in' 
some,  comparatively  speaking,  small  ex- 
pense, yet  neither  fact  furnishes  an  an- 
swer to  the  application  of  defendant  in 
error." 

60.  As  requiring  equal  and  impartial 
justice.— Pace  i\  .Alabama,  106  U.  S  583, 
584,  27  L.  Ed.  207;  Barbier  v.  Connolly, 
113  U.  S.  27,  31.  28  L.  Ed.  923;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  369,  30  L.  Ed. 
220;  :\Iinneapolis.  etc.,  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  29,  32  L-  Ed.  585; 
Connolly  v.  Union  Sewer  Pipe  Co..  184  U. 
S.  540,  559,  46  L.  Ed.  679.  See,  also,  the 
title  CIVIL  RIGHTS,  vol.  3,  p.  831,  et 
seq. 

61.  Same. — Hurtado    v.    California,    110 
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plies  not  merely  equal  accessibility  to  the  courts  for  the  prevention  or  redress 
of  wrongs  and  the  enforcement  of  rights,  but  equal  exemption  with  others  in 
like  condition  from  charges  and  liabilities  of  every  kind.'^- 

"The  requirements  of  the  fourteenth  amendment  are  satisfied  if  trial 
is  had  according  to  the  settled  course  of  judicial  procedure  obtaining  in  the  par- 
ticular state,  and  the  laws  operate  on  all  persons  alike  and  do  not  subject  the 
individual  to  the  arbitrary  exercise  of  the  powers  of  government. "*^2 

(2)  Service  of  Process. — A  statute  which  classifies  defendants  into  two 
classes,  according  to  residence,  and  provides  for  a  personal  service  upon  resident 
defendants  within  the  state,  and  for  a  constructive  service  by  publication  upon 
nonresident  defendants,  is  not  open  to  the  objection  that  it  denies  to  the  latter 
class  the  equal  protection  of  the  laws.'^^ 

(3)  Statutes  and  Decisions  Changing  Rules  of  Procedure. — "An  act  of  the 
legislature  which  in  terms  gave  to  one  individual  certain  rights  and  denied  to 
another  similarly  situated  the  same  rights  might  be  challenged  on  the  ground  of 
unjust  discrimination  and  a  denial  of  the  equal  protection  of  the  laws.  But  that 
does  not  prevent  a  legislature,  which  has  established  a  certain  rule  of  procedure. 


U.  S.  516,  535,  28  L.  Ed.  232;  Santa  Clara 
County  V.  Southern  Pac.  R.  Co.,  118  U. 
S.  394,  30  L.  Ed.  118;  Caldwell  v.  Texas, 
137  U.  S.  692,  697,  34  L.  Ed.  816;  Leeper 
V.  Texas,  139  U.  S.  462,  467,  35  L.  Ed. 
225;  Gibson  v.  Mississippi,  162  U.  S.  565, 
40    L.    Ed.    1075. 

62.  Same. — Minneapolis,  etc.,  R.  Co.  v. 
Beckwith,  129  U.  S.  26,  29,  32  L.  Ed.  585._ 

63.  Same;  fourteenth  amendment  satis- 
fied, when. — ]\Iinder  v.  Geurtiia,  1S3  U.  S. 
559.   562,   46   L.   Ed.   328. 

There  is  no  denial  of  the  right  of  equal 
protection  as  provided  for  in  the  four- 
teenth amendment  of  the  constitution, 
when  the  same  law  or  mode  of  procedure 
which  was  applied  to  the  defendant  would 
be  applied  to  any  other  person  in  the  state 
under  like  conditions.  Tinsley  v.  Ander- 
son.   171    U.    S.    101,    106,    43    L.    Ed.   91. 

A  state  officer  who  has  been  suspended 
from  his  office  by  the  government  of  the 
state  cannot  claim  that  he  was  denied  the 
equal  protection  of  the  laws  when  such 
suspension  was  in  accordance  with  the 
constitution  and  laws  of  the  state  govern- 
ing suspensions  and  removal  from  office. 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
592,   43    L.    Ed.   865. 

Where  the  rule  as  to  the  necessity  of 
asking  special  instructions  was  adminis- 
tered in  the  plaintiff's  case  no  differently 
'than  in  others,  he  was  not  denied  the 
equal  protection  of  the  laws.  Backus  v. 
Fort  Street  Union  Depot  Co.,  169  U.  S. 
557.   575,   42   L.    Ed.   853. 

fi4.  Service  of  process:  classification  of 
defendants.— Ballard  v.  Hunter,  204  U.  S. 
241,  254,  51   L.  Ed.  461. 

Plaintiffs  in  error  invoked  the  provi- 
sions of  the  fourteenth  amendment  which 
prohibit  a  state  from  making  or  enforc- 
ing any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States,  and  from  denriving  any  per- 
son within  her  jurisdiction  of  the  equal  pro- 
tection of  the  laws,  against  the  statute  of 
Arkansas  of  1893,  as  amended  1895,  be- 
cause of  the  different  manner  and  time  of 


service  of  summons  of  the  suit  authorized 
by  said  statutes  to  enforce  the  payment 
of  the  levee  taxes.  It  was  contended  that, 
by  requiring  personal  service  of  summons 
upon  resident  owners  or  occupants  of 
lands  for  at  least  twenty  days  before  the 
rendition  of  the  decree  of  sale,  and  pro- 
viding for  constructive  service  by  publi- 
cation upon  nonresident  owners  of  only 
four  weeks,  a  discrimination  was  made  be- 
tween owners  of  lands,  and  that  nonresi- 
dent owners  were  thereby  deni<^d  the 
rights  secured  to  them  by  the  constitution 
of  the  United  States.  It  was  held  that  the 
power  of  the  state  to  so  discriminate  is 
undoubted  and  that  personal  service  upon 
nonresidents  is  not  always  within  the 
state's  power.  Its  process  is  limited  by 
its  boundaries.  Constructive  service  is  at 
times  a  necessary  resource.  The  land 
stands  accountable  to  the  demands  of  the 
state,  and  the  owners  are  charged  with 
the  laws  affecting  it  and  the  manner  by 
which  those  demands  may  be  enforced. 
Ballard  v.  Hunter,  204  U.  S.  241,  254,  51  L. 
Ed.  461. 

The  West  Virginia  statute  which  puts  all 
nonresident  domestic  corporations  which 
have  their  places  of  business  and  works 
outside  of  the  state,  and  all  foreign  cor- 
porations coming  into  the  state,  on  the 
same  footing  in  respect  of  the  service  of 
process,  and  which  makes  the  state  auditor 
their  attorney  in  fact  to  accept  process, 
provides  a  reasonable  ^  classification 
and  one  not  open  to  constitutional  objec- 
tion as  denying  the  equal  protection  of  the 
laws.  St.  Mary's,  etc.,  Petroleum  Co.  v. 
West  Virginia,  203  U.  S.  183,  191,  51  L. 
Ed.   144. 

Neither  is  there  any  objection  to  that 
provision  of  the  statute  which  requires 
payment  of  $10  to  the  auditor  for  the  use 
of  the  state.  St.  Mary's,  etc..  Petroleum 
Co.  V.  West  Virginia,  203  U.  S.  183,  51  L. 
Ed.  144,  following  Charlotte,  etc..  R.  Co. 
V.  Gibbes,  142  U.  S.  386,  35  L.  Ed.  1051; 
New  York  v.  Squire,  145  U.  S.  175,  36  L. 
Ed.  666. 
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and  continued  it  in  force  for  years,  from  subsequently  repealing  the  act  and 
establishing  an  entirely  different  mode  of  procedure.  In  other  words,  there  is 
no  absolute  right  vested  in  the  individual  as  against  the  power  of  the  legislature 
to  change  modes  of  procedure."^^  And  a  similar  thought  controls  \.here  the 
courts  of  the  state  have  construed  a  statute  as  prescribing  one  form  of  procedure, 
and  parties  have  acted  under  that  construction,  and  then  subsequently  the  same 
court  has  held  that  the  statute  was  theretofore  misconstrued  and  really  provided 
a  different  mode  of  procedure.  Such  last  adjudication  cannot  be  set  aside  in 
the  federal  courts  on  the  ground  of  an  mjust  discrimination  or  a  denial  of  the 
equal  protection  of  the  lavvs.^^ 

(4)  Change  of  Venue,  Transfer  of  Cause,  etc. — "It  is  fundamental  rights 
which  th€  fourteenth  amendment  safeguards  and  not  the  mere  forum  which  a 
state  may  see  proper  to  designate  for  the  enforcement  and  protection  of  such 
rights.  Given,  therefore,  a  condition  where  fundamental  rights  are  equally  pro- 
tected and  preserved,  it  is  impossible  to  say  that  the  rights  which  are  thus  pro- 
tected and  preserved  have  been  denied  because  the  state  has  deemed  best  to 
provide  for  a  new  trial  in  one  forum  or  another. "^^  "It  is  not  under  any  vi€w 
the  mere  tribunal  in  which  a  person  is  authorized  to  proceed  by  a  state  which 
determines  whether  the  equal  protection  of  tlie  law  has  been  afforded,  but  whether 
in  the  tribunals  which  the  state  has  provided  equal  laws  prevail. "^s  "i^-  follows 
that  the  mere  direction  of  the  state  law  that  under  given  circumstances  a  cause 
shall  be  tried  in  one  forum  instead  of  another,  or  may  be  transferred,  when 
brought,  from  one  forum  to  another,  can  have  no  tendency  to  violate  the  guar- 
antee of  the  equal  protection  of  the  laws  where  in  both  the  forums  equality  of 
law  governs  and  equality  of  administracion  prevails. "^^ 

(5)  Statutes  Respecting  the  Rules  of  Ez'idence. — It  is  obviously  the  province 
of  the  state  legislature  to  provide  the  nature  and  extent  of  the  legal  presumption 
to  be  deduced  from  a  given  state  of  facts,  and  the  creation  bv  law  of  such  pre- 
sumptions is  after  all  but  an  illustration  of  the  power  to  classify.'^ *^ 


65.  Changing  rules  of  procedure. — 
Backus  V.  Fort  Street  Union  Depot  Co., 
169  U.  S.  557.  571,  42  L.  Ed.  853.  See, 
also,  post,  "General  Powers  of  the  Legis- 
lature with  Respect  to  Remedies,"  VIII, 
C,  13,  a. 

66.  Same. — Backus  v.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  571,  42  L.  Ed. 
853. 

Thus  the  fact,  if  true,  that  the  state 
court  of  last  resort  had,  in  all  cases  pre- 
vious to  the  plaintiff's,  construed  the  state 
laws  relating  to  condemnation  proceedings 
as  requiring  a  jury  of  inquest,  one  de- 
termining for  itself  all  questions  of  law 
and  fact,  and  that  in  his  case,  for  the  first 
time,  it  construed  the  law  as  requiring  a 
common-law  jury,  subject  to  be  controlled 
by  a  presiding  judge  charged  with  the 
duty  of  determining  all  questions  of  law, 
does  not  constitute  a  denial  of  the  equal 
protection  of  the  laws.  Backus  v.  Fort 
Street  Union  Depot  Co.,  169  U.  S.  557, 
570.   42    L.    Ed.   853. 

67.  Change  of  venue:  transfer  of  cause, 
etc.— Cincinnati  St.  R.  Co.  v.  Snell,  li'3  U. 
S.  30,  33,  48  L.  Ed.  604. 

68.  Same. — Cincinnati  St.  R.  Co.  v. 
Snell,  193  U.  S.  30.  37,  48  L.  Ed.  604. 

69.  Same. — Cincinnati  St.  R.  Co.  v.  Snell, 
193  U.  S.  30.  37.  48  L.   Ed.  604. 

Section  5030  of  the  Revised  Statutes  of 
Ohio  which  provides  that:     "When  a  cor- 

4  U  S  Eac  -25 


poration  having  more  than  fifty  stock- 
holders is  a  party  to  an  action  pending  in 
a  county  in  which  the  corporation  keeps  its 
principal  ofifice,  or  transacts  its  principal 
business,  if  the  opposite  party  make  af- 
fidavit that  he  cannot,  as  he  believes,  have 
a  fan-  and  impartial  trial  in  that  county, 
and  his  application  is  sustained  by  the  sev- 
eral affidavits  of  five  credible  persons  re- 
siding in  such  county,  the  court  shall 
change  the  venue  to  the  adjoining  county 
most  convenient  for  both  parties,"  is  not 
repugnant  to  the  equal  protection  and  the 
due  process  clauses  of  the  fourteenth 
amendment.  Cincinnati  St.  R.  Co.  v. 
Snell,   193  U.   S.   30,  33.  48   L.   Ed.   604. 

70.  Statutes  respecting  rules  of  evidence. 
— Jones  V.  Brim,  165  U.  S.  180,  183,  41  L. 
Ed.  677.  See,  also,  post,  "Laws  Affect- 
ing the  Rules  of  Evidence,"  VIII,  C.  13,  f. 

Thus  a  statute  which  makes  the  fact  of 
damage  to  a  highway  occasioned  by  the 
rolling  of  stones  thereon  or  the  destruc- 
tion of  the  banks  thereof  by  herds  of 
horses,  cattle,  sheep,  swine,  etc.,  driven 
thereover,  conclusive  presumption  of  neg- 
ligence of  the  owner  or  person  in  charge, 
is  not  unconstitutional  as  denying  equal 
protection  of  the  laws.  Jones  v.  Brim, 
165  U.  S.  ISO.  183,  41  L.  Ed.  677. 

There  is  no  arbitrary  classification  or 
rnlawfnl  discrimination  in  §  3625  of  the 
Revised    Statutes-  of    Ohio    declaring    the 


386 


CONSTITUTIONAL  LAW. 


(6)  Subjecting  Defendant  to  Different  Rule  of  Decision;  Incon\sistent  Reason- 
ing, etc. — That  the  reasoning  whereby  a  state  court  of  last  resort  arrives  at  its 
final  decisions  is  inconsistent  within  itself,  or  inconsistent  with  previous  decisions 
of  the  same  court,  does  not  operate  to  deny  to  the  unsuccessful  litigant  affected 
by  such  decision  the  equal  protection  of  the  law\  If  it  were  otherwise  every 
case  decided  in  the  courts  of  last  resort  would  be  subject  to  the  revisory  power 
of  the  federal  supreme  court  wherever  the  losing  party  deemed  that  the  reason- 
ing by  which  the  state  court  had  been  led  to  decide  adversely  to  his  right  was  in- 
consistent with  the  reasoning  previously  announced  by  the  same  court  in  former 
cases J ^ 

(7)  LcKvs  Respecting  Damages  and  Penalties. — Whether  a  statute  subjecting 
a  certain  class  of  persons  to  a  peculiar  rule  with  respect  to  the  damages  which 
they  may  recover,  or  to  which  they  shall  be  subjected,  is  or  is  not  valid,  de- 
pends upon  whether  or  not  the  classification  made  thereby  is  founded  in  any  rea- 
sonable distinction  justifying  the  application  of  a  different  rule  to  the  particular 
class  of  persons  from  that  which  is  applied  to  other  litigants  in  the  same  class 
of  actions.'^ 2 

(8)  Statutes  Awarding  Attorney's  Fees  against  Certain  Classes  of  Defendants. 
— The  principle  stated  in  the  preceding  paragraph  applies  also  to  statutes  w^hich  pro- 
vide for  the  taxation  of  an  attorney's  fee  in  certain  cases  against  a  certain  class  of 


effect  of  answers  to  interrogatories  in  ap- 
plications for  policies  of  life  insurance 
and  providing  when  such  answers  may 
be  used  in  evidence  in  actions  to  recover 
upon  such  policies;  said  statutes  being  ap- 
plicable to  all  life  insurance  companies 
doing  business  in  the  state.  Hancock 
Mut.  Life  Ins.  Co.  v.  Warren,  181  U.  S. 
73,  45  L.  Ed.  755. 

The  act  of  congress  relating  to  the  ad- 
mission of  Chinese  into  the  United  States 
does  not  deny  the  equal  protection  of  the 
laws  because  of  the  provisions  placing 
the  burden  of  proof  upon  the  defendants 
and  requiring  them  to  establish  the  fact 
of  previous  residence  within  the  United 
States,  business  in  which  engaged,  etc.,  by 
two  or  more  credible  witnesses  other 
than  Chinese.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  37  L.  Ed.  905;  Li 
Sing  V.  United  States,  180  U.  S.  486,  494, 
45  L.  Ed.  634;  The  Chinese  Exclusion 
Case,  130  U.  S.  581,  598.  32  L.  Ed.  1068. 

71.  Subjecting  defendant  to  different 
rule  of  decision;  inconsistent  reasoning, 
etc.— Lombard  v.  West  Chicago  Park 
Comm'rs,  181  U.  S.  33,  44,  45  L.  Ed.  731. 

Thus  it  was  held  that  the  plaintiff  in 
error  was  not  denied  the  equal  protection 
of  the  laws  because  the  supreme  court  of 
Illinois,  having  treated  an  ordinance  pro- 
viding for  a  special  assessment  as  invalid 
for  the  purpose  of  the  first  assessment, 
afterwards  upheld  the  ordinance  for  the 
purpose  of  a  second  assessment.  Lom- 
bard V.  West  Chicago  Park  Comm'rs,  181 
U.   S.   33,   41,   45  L.    Ed.   731. 

72.  Laws  respecting  damages  and  penal- 
ties.—Atchison,  etc..  R.  Co.  V.  Matthews, 
174  U.  S.  96,  105,  43  L.  Ed.  909. 

Validity  of  rule  in  regard  to  darnages 
for  injuries  to  postal  clerks  on  trains. — 
A  statute  which  places  postal  clerks  upon 
trains  within  the  same  class  as  employees 


and  others,  not  passengers,  and  prevents 
them  from  recovering  damages  against  the 
railroad  company  for  personal  injuries  ex- 
cept in  those  cases  in  which  a  recovery 
would  be  permitted  to  employees  and  oth- 
ers not  passengers,  is  not  unconstitutional 
as  denying  to  postal  clerks  the  equal  pro- 
tection of  the  laws.  Alartin  v.  Pittsburg, 
etc.,  R.  Co.,  203  U.  S.  284,  296,  51  L.  Ed. 
184,  affirming  the  validity  of  Pennsylvania 
Statute  of  April  4.  1869,  P.  L.  58. 

Damages  in  actions  upon  life  and  health 
insurance  polic^^'s. — The  statute  of  Texas, 
which  directs  that  life  and  health  insur- 
ance companies,  who  shall  default  in  pay- 
ment of  life  policies,  shall  pay  twelve  per 
cent  damages,  together  with  reasonable 
attorney's  fees,  is  not  unconstitutional  as 
making  an  unreasonable  and  arbitrary  dis- 
crimination and  denying  equal  protection 
of  the  laws,  by  reason  of  the  fact  that  the 
same  conditions  are  not  imposed  on  fire, 
marine  and  inland  insurance  companies, 
nor  on  mutual  benefit  and  relief  organiza- 
tions doing  business  through  lodges  and 
through  mutual  relief  benevolent  associa- 
tions. In  the  first  place  it  is  within  the 
power  of  the  state  to  prescribe  the  condi- 
tions upon  which  it  will  permit  foreign  in- 
surance companies  to  do  business  within 
the  state.  In  the  second  place,  the  plac- 
ing of  life  and  health  insurance  companies 
in  a  different  class  from  the  others  named 
is  not  an  arbitrary  classification,  but  rests 
upon  sufficient  reason.  It  is  competent 
for  the  legislature  to  discriminate  be- 
tween life  and  health  insurance  companies 
doing  business  for  a  profit,  and  lodges  and 
associations  of  a  mi^tual  benefit  or  benev- 
olent character.  Fidelity  Mut.  Life  Ass'n 
V.  Mettler,  185  U.  S.  308.  322,  46  L.  Ed. 
922.  distinguishing  Gulf,  etc.,  R.  Co.  v.  El- 
lis, 165  U.S.  150,  41  L.  Ed.  66,  and  follow- 
ing Atchison,  etc.,  R.  Co.  v.  Matthews,. 
174  U.   S.  96,  43   L.   Ed.  9C3. 
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defendants.  The  question  in  all  this  class  of  cases,  is,  whether  the  classification 
or  discrimination  prescribed  is  purely  arbitrary,  or  has  it  some  basis  in  that  which 
has  a  reasonable  relation  to  the  objects  sought  to  be  accomplished J^  The  legis- 
lature cannot  pick  out  one  individual,  or  one  corporation,  and  enact  that  when- 
ever he  or  it  is  sued  the  judgment  shall  be  for  double  damages,  or  subject  to  an 
attorney  fee  in  favor  of  the  plaintiff,  when  no  other  individual  or  corporation  is 
subjected  to  the  same  ruleJ^ 


73.  Statutes  awarding  attorney's  fees 
against    certain    claisses    of    defendants. — 

Atchison,  etc..  R.  Co.  v.  Matthews,  174  U. 
S.  96,  105,  43  L.   Ed.  909. 

74.  Same. — Atchison,  etc.,  R.  Co.  v. 
Matthews,  174  U.  S.  96,  104,  43  L.  Ed.  909. 

Statute  awarding  attorney's  fee  against 
certain  defendants  in  case  of  failure  to  pay 
debts. — "There  is  no  good  reason  why 
railroad  corporations  alone  should  be  pun- 
ished for  not  paying  their  debts.  Com- 
pelling the  payment  of  debts  is  not  a 
police  regulation."  Atchison,  etc.,  R.  Co. 
V.  Matthews,  174  U.  S.  96,  98,  43  L.  Ed. 
909;  Gulf,  etc.,  R.  Co.  v.  EHis,  165  U.  S. 
150,  41  L.  Ed.  66. 

It  is,  of  course,  proper  that  every  debtor 
should  pay  his  debts,  and  there  might  be 
no  impropritt>  in  giving  to  every  success- 
ful suitor  attorney's  fees.  Such  a  provi- 
sion would  bear  a  reasonable  relation  to 
the  delinquency  of  the  debtor,  and  would 
certainly  create  no  inequality  of  right  or 
protection.  But  before  a  distinction  can 
be  made  between  debtors,  and  one  be  pun- 
ished for  a  failure  to  pay  his  debts,  while 
another  is  permitted  to  become  in  like 
manner  delinquent  without  any  punish- 
ment, there  must  be  some  difference  in 
the  obligation  to  pay,  some  reason  why 
the  duty  of  payment  is  more  imperative 
in  the  one  instance  than  in  the  other. 
Gulf,  etc.,  R.  Co.  V.  Ellis,  165  U.  S.  150, 
156,  41   L.   Ed.  66. 

Same;  failure  of  railroad  to  pay  for 
stock  killed. — A  state  law  which  provides 
that  the  owner  of  stock  killed  or  injured 
by  any  railway  corporation  in  the  opera- 
tion of  its  road  may  present  a  verified 
claim  therefor  and,  in  the  event  it  is  not 
paid  within  thirty  days,  may  maintain  an 
action  thereon  in  the  proper  court,  and, 
upon  final  recovery,  be  entitled  not  only 
to  recover  his  costs,  but  a  reasonable  at- 
torney's fee.  not  exceeding  a  specified 
amount,  cannot  be  sustained  upon  the 
ground  that  corporations  enjoy  special 
privileges  and  that  a  statute  which  re- 
quires them  to  pay  the  attorneys'  fees  of 
successful  plaintiffs  is  a  valid  classifica- 
tion, since,  even  if  such  classification  were 
unobjectionable,  the  statute  applies  only 
to  a  particular  class  of  corporations.  Nei- 
ther can  it  be  sustained  upon  the  ground 
that  the  nature  of  the  business  in  which 
railroad  companies  are  en^-ao-ed  is  such  as 
to  justify  such  a  discrimination.  Such  a 
statute  is  not,  therefore,  a  valid  exercise 
of  the  police  power,  but  is  unconstitutional 
as  denying  to  railroad  companies  the  due 
process   of   law   and  the   equal   protection 


of  the  laws  guaranteed  by  the  fourteenth 
amendment.  Gulf,  etc.,  R.  Co.  v  Ellis 
165  U.  S.  150,  41  L.  Ed.  66. 

Attorneys'  fees  agamst  railroads  in  case 
of  damage  by  fire.— A  statute  which  pre- 
scribes that  if  the  plaintiff,  in  an  action 
against  a  railway  company  to  recover  for 
damage  from  fire  caused  by  the  operation 
of  its  road,  shall  recover,  he  shall  be  al- 
lowed a  reasonable  attorney's  fee  as  part 
of  his  judgment,  does  not  subject  railway 
companies  to  an  unreasonable  and  arbi- 
trary classification,  nor  deny  them  the 
equal  protection  of  the  laws.  Atchison, 
etc.,  R.  Co.  V.  Matthews,  174  U.  S.  96,  43 
L.  Ed.  909,  distinguishing  Gulf,  etc.,  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  Ed.  66, 
upon  the  ground  that  the  purposes  of  the 
statute  was  not  to  compel  the  defendant 
to  pay  its  debts,  but  to  secure  the  utmost 
care  on  the  part  of  railroad  companies  to 
prevent  the  escape  of  fire  from  their  mov- 
ing trains,  and  was  therefore  a  reasonable 
and  valid  police  measure.  Reaffirmed  in 
Minneapolis,  etc.,  R,  Co.  Gano,  190  U.  S. 
5.",  47  L.  Ed.  1183. 

A.ttorneys'  fees  in  actions  against  in- 
surance companies. — It  cannot  be  claimed 
that  a  statute  allowing  a  reasonable  at- 
torney's fee  in  case  of  the  unsuccessful 
defense  of  a  suit  to  enforce  certain  insur- 
ance policies  is  repugnant  to  the  equality 
clause  of  the  fourteenth  amendment,  be- 
cause, first,  it  arbitrarily  subjects  insur- 
ance companies  to  a  liability  for  attor- 
ney's fees  when  other  defendants  in  other 
classes  of  cases  are  not  subjected  to  such 
burden;  second,  because,  whilst  the  obli- 
gation to  pay  attorney's  fees  is  imposed 
on  insurance  companies  in  the  cases  em- 
braced bv  the  statute,  no  such  burden  rests 
on  the  plaintiff  in  favor  of  the  insurance 
companies  where  the  suit  on  a  policy  is 
successfully  defended;  and,  third,  be- 
cause the  statute  arbitrarily  distinguishes 
between  insurance  policies  by  allowing 
an  attorney's  fee  in  case  of  a  suit  on  a 
policy  covering  real  estate,  where  the 
property  has  been  totally  destroyed,  and 
excluding  the  right  to  such  fees  in  suits 
to  enforce  policies  on  other  classes  of 
property  or  where  there  has  not  been  a 
total  destruction  of  the  property  covered 
by  the  insurance.  Each  and  all  of  these 
propositions  must  rest  on  the  assumption 
tliat  contracts  of  insurance,  generally  con- 
sidered, do  not  possess  such  distinctive 
attributes  as  to  justify  their  classification 
separate  from  other  contracts,  and 
that  contracts  of  insurance  as  be- 
tween    themselves     may     not     be     classi- 
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(9)  Conhnnanccs. — The  fact  that  in  one  case  the  plaintiff  or  defendant  is 
awarded  a  continuance,  and  in  another  is  refused,  does  not  make  in  either  a  denial 
of  the  equal  protection  of  the  laws.  That  the  discretion  of  the  court  in  grandng 
or  refusing  to  grant  a  continuance  was  improperly  exercised  may  perhaps  pre- 
sent a  matter  for  consideration  on  appeal,  but  it  amounts  to  nothing  more.'^^ 

b.  In  Attachment  Proceedings. — Discrimination  against  Nonresident  De- 
fendants in  the  Matter  of  Requiring  Plaintiff  to  Give  Bond. — A  statu/e 
which  requires  the  plaintiff  in  an  attachment  to  give  a  bond  where  the  attachment 
is  against  the  property  of  a  resident,  but  omits  such  requirement  where  the  at- 
tachment is  against  the  property  of  a  nonresident,  does  not  deprive  non- 
resident defendants  of  their  property  without  due  process  of  law,  nor  prescribe 
any  unlawful   discrimination  as  to  them.'*^ 

c.  Taking  or  Damaging  Property;  Eminent  Domain  Proceedings. — The  equal 
protection  required  by  the  fourteenth  amendment  forbids  any  state  legislation, 
in  whatever  form  it  may  be  enacted,  by  which  the  property  of  an  individual  is, 
without  compensation,  wrested  from  him  for  the  benefit  of  another  or  of  the 
public.''"^  An  exception  to  this  rule  exists  where  a  certain  class  of  property  has 
always  been  held  subject  to  a  servitude  in  favor  of  the  state  whereby  it  may  be 
taken  for  certain  purposes  without  compensation  being  made.'^ 


fied  separately  depending  upon  the  nature 
of  the  insurance,  the  character  of  the  prop- 
erty covered,  and  the  extent  of  the  loss 
which  may  have  supervened.  The  un- 
soundness of  these  propositions  is  set- 
tled by  the  adjudications  of  the  federal 
supreme  court.  Farmers',  etc.,  Ins.  Co. 
V.  Dabney,  189  U.  S.  301,  304,  47  L.  Ed. 
821.  See,  also,  Orient  Ins.  Co.  v.  Daggs. 
172  U.  S.  557,  43  L.  Ed.  552;  Hancock 
Mut.  Life  Ins.  Co.  v.  Warren,  181  U.  S. 
73,  45  L.  Ed.  755;  Fidelity  Mut.  Life  Ass'n  , 
V.   Mettler,  185  U.  S.  308,  46   L.  Ed.  922. 

In  the  Orient  case,  a  statute  of  the 
state  of  Missouri,  which  subjected  fire  in- 
surance contracts  to  an  exceptional  rule, 
was  upheld,  not  only  on  the  ground  of  the 
right  of  the  state  to  prescribe  the  con- 
ditions upon  which  an  insurance  company 
should  transact  business  within  its  bor- 
ders, but  also  because  the  rule  in  question 
was  the  lawful  exercise  of  the  power  to 
classify.  In  the  Warren  case  a  like  prin- 
ciple was  applied  to  a  statute  of  the  state 
of  Ohio  establishing  a  particular  regula- 
tion as  to  life  insurance  companies.  In 
the  Mettler  case  a  statute  of  the  state  of 
Texas  was  sustained,  applicable  alone  to 
life  insurance  policies,  which  authori'/ed 
the  enforcement,  not  only  of  a  reasonable 
attorney's  fee,  but  also  of  twelve  per 
cent  damaees,  after  demand,  in  case  of  the 
unsuccessful  defense  of  a  suit  to  enforce 
a  life  insurance  policy.  In  all  three  of  the 
cases  referred  to,  therefore,  it  was  neces- 
sarily held  that  insurance  contracts  were 
so  distinct  as  to  justify  legislative  classi- 
fication apart  from  other  contracts,  or  to 
authorize  a  classification  of  insurance  con- 
tracts so  as  to  subject  one  character  of 
such  contracts  when  put  in  one  class  to 
one  rule  and  other  varieties  of  such  con- 
trncts  when  placed  in  another  class  to  a 
different  rule.  See  Farmers',  etc..  Ins  Co. 
T  Dabnev.  189  U.  S.  301.  47  L.  Ed.  821. 
See,  also,' the  title  INSURANCE. 


75.  Continuances. — Brown  v.  New  Jer- 
sey, 175  U.  S.  172.  177,  44  L.  Ed.  119.  See, 
also,   the   title   CONTINUANCES. 

76.  In  attachment  proceedings;  in  the 
matter  of  bonds. — Central  Loan,  etc.,  Co. 
v.  Campbell.  Commission  Co.,  173  U.  S. 
84,  98,  43   L.   Ed.  023. 

77.  Taking  or  damaging  property;  emi- 
nent domain  proceedings. — Reagan  v. 
Farmers'  Loan  &  Trust  Co.,  154  U.  S. 
362,  399,  38  L.  Ed.  1014,  followed  and  re- 
affirmed in  Reagan  t'.  Mercantile  Trust 
Co.,  154  U.  S.  413,  38  L.  Ed.  1028;  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.  418, 
38  L.  Ed.  1030;  Reagan  v.  Farmers'  Loan 
&  Trust  Co..  154  U.  S.  420,  38  L.  Ed.  1031. 
See,  also,  the  titles  DTIF  PROCESS  OF 
LAW;   EMINENT  DOMAIN. 

78.  Same;  exception. — Eldridge  v.  Tre- 
zevant,   160  U.  _S.  452,  40  L.   Ed.'490. 

Where  certain  class  of  property  is  held 
subject  to  servitude  in  favor  of  the  state. 
— Under  the  constitution  and  laws  of 
Louisiana,  as  construed  by  the  courts  of 
that  state,  all  riparian  owners  along  the 
Mississippi  River  hold  their  lands  sub- 
ject to  a  servitude  in  favor  of  the  state  by 
virtue  of  which  they  may  be  taken  with- 
out compensation  for  the  purpose  of  con- 
structing levees.  The  ground  of  this  doc- 
trine is  that  such  a  servitude  existed  under 
the  French  laws  prior  to  the  cession  of 
Louisiana  by  that  countrv  to  the  United 
States.  It  is  held  that  this  doctrine  ex- 
tends to  riparian  owners  deriving  their  ti- 
tle from  original  grant  made  by  the 
United  States,  since  it  is  the  established 
doctrine  that  the  extent  of  the  rights  and 
interests  of  riparian  owners  deriving  their 
titles  from  grants  made  by  the  United 
States  is  to  be  determined  by  the  state 
law,  and  that  they  take  no  greater  interest 
I'-r^n  do  those  persons  who  derive  their  ti-' 
tVs  from  the  state.  Therefore  a  citizen 
of  another  state,  owning  riparian  lands  in 
Louisiana,  and   whose  title  was  originally 
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Awarding  Different  Measure  of  Compensation. — Whether  the  awarding- 
of  one  measure  of  compensation  to  one  property  owner  and  of  another  measure 
to  others,  operates  as  a  denial  of  the  equal  protection  of  the  laws  depends  upon 
whether   there   is   any   reasonable   ground    for   the   distinction.'''' 

Refusal  to  Renew  Contract  for  Use  of  Property  by  the  Public. Prop- 
erty devoted  to  public  use  under  contract  with  the  state  or  municipality  is  not 
taken  or  damaged,  in  any  legal  sense,  nor  is  the  owner  thereof  denied  the  equal 
protection  of  the  laws,  where  it  sufifers  a  depreciation  in  value,  rendering  it  par- 
tially or  wholly  useless,  merely  through  the  refusal  of  the  state  or  municipality 
to  renew  or  extend  the  contract. ^^ 


derived  from  a  grant  made  by  the  United 
States  government,  is  not  deprived  of  his 
property  without  due  process  of  law,  nor 
denied  the  equal  protection  of  the  laws, 
within  the  meaning  of  the  fourteenth 
amendment,  when  his  riparian  lands  are 
appropriated  without  compensation,  for 
levee  purposes  under  the  same  conditions 
as  the  lands  of  others  in  like  circum- 
stances. Eldridge  v.  Trezevant,  160  U.  S. 
452,   40   L.    Ed.    490. 

79.  Awarding  different  measure  of  com- 
pensation.— Marchant  v.  Pennsylvania  R. 
Co.,  L53  U.  S.  380,  390,  38  L.  Ed.  751; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  41  L.  Ed.  979. 

Distinction  with  reference  to  use  to 
which  property  devoted;  property  used  for 
railroad  purposes. — In  a  case  in  whicli  a 
railroad  company  was  awarded  only  nom- 
inal damages  for  properfy  taken  for  street 
purposes,  while  other  property  owners 
were  allowed  actual  damages,  it  was  said: 
"It  is  further  contended  that  the  railroad 
company  was  denied  the  equal  protection 
of  the  laws  in  that  by  the  final  judgment 
individual  property  owners  were  awarded, 
as  compensation  for  contiguous  property 
appropriated  to  the  public  use  by  the 
same  proceeding,  the  value  of  their  land 
taken,  while  only  nominal  compensation 
was  given  to  the  company,  the  value  of 
its  land,  simply  as  land,  across  which  the 
street  was  opened,  not  being  taken  into 
account.  This  contention  is  without 
merit.  Compensation  was  awarded  to  in- 
dividual owners  upon  the  basis  of  the 
value  of  the  property  actually  taken,  hav- 
ing regard  to  the  uses  for  which  it  was 
best  adapted  and  the  purposes  for  which 
it  was  held  and  used  and  was  likely  al- 
ways to  be  used.  Coinpensation  was 
awarded  to  the  railroad  company  upon 
the  basis  of  the  value  of  the  thing  actually 
appropriated  by  the  public — the  use  ^f  the 
company's  right  of  way  for  a  street  cross- 
ing, having  regard  to  the  purposes  for 
which  the  land  in  question  was  acquired 
and  held  and  was  always  likely  to  be  held. 
In  the  case  of  individual  owners,  they 
were  deprived  of  the  entire  use  and  en- 
joyment of  their  property,  while  the  rail- 
road company  was  left  in  the  possession 
and  use  of  its  property  for  the  purposes 
for  which  it  was  being  used  and  for  which 
it  was  best  adapted,  subject  only  to  the 
right  of  the  public  to  have  a  street  across 


it.  In  this  there  was  no  denial  of  the  equal 
protection  of  the  laws,  unless  it  be  that 
the  public  cannot  have  a  street  across  the 
tracks  of  a  railroad  company,  except  upon 
the  condition  precedent  that  it  shall  con- 
demn and  acquire  the  absolute  ownership 
of  the  land,  leaving  untouched  the  right  of 
the  company  to  cross  it  with  its  tracks. 
We  do  not  think  the  equal  protection  of 
the  laws  imposes  such  a  burden  upon  the 
people  of  a  city  within  the  limits  of  which 
a  railroad  company  has  been  permitted  to 
lay  its  tracks."  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  257,  41  L.  Ed.  979. 

Direct  and  consequential  injuries. — The 
judgment  of  a  state  supreme  court  con- 
struing the  provisions  of  the  state  consti- 
tution which  give  a  remedy  for  property 
injured  by  the  construction  of  a  railroad, 
as  not  extending  the  remedy  to  embrace 
property  injured  by  the  lawful  operation 
of  the  railroad,  the  plaintiff  not  being 
thereby  deprived  of  a  right  previously  en- 
joyed, does  not  deprive  a  plaintiff  of  prop- 
erty without  due  process  of  law,  nor  deny 
to  him  the  equal  protection  of  the  laws. 
Marchant  v.  Pennsylvania  R.  Co.,  153  U. 
S.   380,  390,   38   L.    Ed.   751. 

In  the  above  case,  the  decision  of  the 
state  supreme  court,  awarding  damages  to 
an  abutting  owner  for  the  direct  injuries  re- 
sulting from  his  being  shut  off  from  access 
to,  and  use  of,  the  public  street  in  front  of 
his  premises,  by  reason  of  construction 
thereon'  of  an  elevated  railroad,  and  re- 
fusing to  award  damages  in  the  case  of 
those  who  suffered,  not  from  the  con- 
struction of  the  railroad  on  the  street  on 
which  their  property  abutted,  but  from 
injuries  consequential  to  the  operation  of 
the  rrnr'  upon  its  own  property,  and  not 
in  the  hlreet,  was  held  not  to  deny  to  the 
persons  of  the  last  named  class  the  equal 
protection  of  the  law.  The  two  classes  of 
circumstances  differed  in  the  critical  par- 
ticular that  one  class  suffered  direct  and 
immediate  damage  from  the  construction 
of  the  railroad  in  such  a  way  as  to  ex- 
clude them  from  the  use  of  their  accus- 
tomed hi^^hway,  while  the  damages  suf- 
ferer! by  the  other  class  were  such  as  were 
consequential  upon  the  use  by  the  defend- 
ant companv  of  its  franchise  on  its  own 
property.  Marchant  v.  Pennsylvania  R. 
Co.,   153   U.   S    380,   389,  38   L.    Ed.    751. 

80.  Refusal  to  renew  contract  for  use 
of    property    for    public    purposes. — Skan- 
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Property  Destroyed  in  the  Interest  of  Public  Safety,  or  Rendered 
Worthless  for  Certain  Purposes  through  the  Lnactment  of  Tolice  Reg- 
ulations.— See  the  titles  Due  Process  of  Law;  Intoxicating  Liquors;  Po- 
lice; Power. 

d.  In  Criminal  Proceedings — (1)  Generally. — The  fourteenth  amendment,  in 
declaring  that  no  state  shall  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  undoubtedly  intended  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty  or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all  under  like  circumstances,  not  only 
in  the  enjoyment  of  their  personal  and  civil  rights,  but  that  in  the  administration 
of  criminal  justice  no  rule  should  be  applied  to  one  class  which  is  not  applicable 
to  all  others  under  like  conditions,  and  that  no  different  or  higher  punishment 
should  be  imposed  upon  one  than  such  as  is  prescribed  to  all  for  like  offenses. ^^ 
Aside  from  these  particulars,  the  powers  of  the  states  in  dealing  with  crime  within 
their  borders  are  not  limited  by  the  fourteenth  amendment.  Law  in  its  regular 
course  of  administration  through  courts  of  justice  is  due  process;  and  when  this 
is  secured  by  the  law  of  the  state,  the  constitutional  requirement  is  satisfied. 
Due  process  and  equal  protection  of  the  laws  is  so  secured  by  laws  operating  on 
all  alike,  and  not  subjecting  the  individual  to  the  arbitrary  exercise  of  the  powers 
of  government  unrestrained  by  the  established  principles  of  private  right  and 
distributive  justice. ^^ 

(2)  Constitution  of  Grand  Jury. — See  the  title  Civil  Rights,  vol.  3,  p.  831. 

(3)  Indictment;  Manner  of  Charging  Crime. — Where,  under  the  law  of  a 
state,  the  crime  of  murder  is  defined  as  being  of  the  first  and  second  degree,  the 
accused  is  not  denied  the  equal  protection  of  the  laws,  nor  deprived  of  his  life 
or  liberty  without  due  process  of  law,  because  the  law  and  practice  prevailing  in 
the  state  permits  him  to  be  tried  and  convicted  of  murder  in  the  first  degree  un- 
der an  indictment  which  charges  the  crime  of  murder  in  a  general  way  without 
distinguishing  between  the  grades  of  the  offense,  or  specifically  charging  him 
with  murder  in  the  first  degree.^^ 

eateles  Waterworks  Co.  v.  Skaneateles,  81.  Equal  and  impartial  justice  in 
184  U.  S.  354,  46  L.  Ed.  585.  criminal  proceedings. — Barbier  v.  Con- 
Same;  use  of  waterworks.— Neither  the  nolly,  113  U.  S.  27.  31,  28  L.  Ed.  923; 
consent  of  a  village  to  the  incorporation  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  359, 
of  a  water  company  and  the  construction  30  L.  Ed.  220;  Leeper  v.  Texas.  139  U. 
of  its  works  under  its  franchise,  nor  the  S.  462,  467,  35  L.  Ed.  225;  Gibson  v. 
fact  that  the  village  is  authorized,  though  Mississippi,  162  U.  S.  565,  595.  40  L.  Ed. 
not  obligated,  to  acquire  the  works  of  1075;  Connolly  v.  Union  Sewer  Pipe  Co., 
the  company  by  purchase  or  condemna-  184  U.  S.  540,  559,  46  L.  Ed.  679. 
tion,  upon  the  expiration  of  the  contract  As  to  unequal  punishments,  see  post, 
for  'supplying  the  village  with  water,  "Unequal  Punishments,"  VII,  B.  4.  d,  (8). 
raises  any  implied  contract  that  the  vil-  82.  Same;  fourteenth  amendment  satis- 
lage  will  not,  upon  the  expiration  of  such  fied,  when. — Hurtado  7'.  California,  110  U. 
contract,  construct  a  system  of  its  own.  S.  516,  535,  28  L.  Ed.  232;  Leeper  t;.  Texas, 
or  that  it  will  not  otherwise  provide  it-  139  U.  S.  462.  467,  35  L.  Ed.  225;  Gibson 
self  with  water  facilities  except  by  7'.  Mississippi,  162  U.  S.  565,  591,  40  L.  Ed. 
the     purchase     or     condemnation     of    the  1075. 

company's     system;     and     the     construe-  83.     Indictment;     manner     of     charging 

ti-on      by      the      city,       under       ordinance,  crime. — Bergemann    v.    Backer,    157    U.    S. 

after     the     expiration     of      the      contract  655,  39   L.   Ed.  845;   Davis  v.  Utah,  151  U. 

between      it      and     the      water      company,  S.  262,   266,   38   L.   Ed.   153;    Kohl  v.   Lehl- 

of   a   system   of  its   own,   although   it   may  back,  160  U.  S.  293.  196.  40  L.  Ed.  432. 

greatly    depreciate    if    not    totally    destroy  Accord,   as   to   indictment   under   a   state 

the   value    of   the    company's    works,    does  law   which   divides    the   crime    of   burglary 

not  impair  the  obligation  of  any  contract,  into   burglary   of  the   first  and   second   de- 

nor   deprive   the   company   of   its   property  grees,    Moore    v.    Missouri,    159   U.    S.   673, 

without    compensation    or   due   process    of  679,  40  L.   Ed.  301.     See,  also,  Caldwell  v. 

law,    nor   deny   to   it   the   equal   protection  Texas,   137  U.   S.   692,  698.   34  L.   Ed.   816; 

of     the     laws.       Skaneateles     waterworks  Davis  v.  Texas.   139  U.   S.   651,   653,   35   L. 

Co    V    Skaneateles,   184   U.    S.    354,    46    L.  Ed.    300;    Howard   v.    Fleming,    191    U.    S. 

Ed    585.  126,  135,  48   L.    Ed.   121. 
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(4)  Impaneling    Jury. — Peremptory    Challenges;    Generally, — See    ante, 

"Nor  in  all  Portions  of  "the  Same  State,"  VII,  B,  2,  h,   (5). 

Same — Trial  by  Struck  Jury. — Where  the  state  law  permits  either  party, 
state  or  defendant,  to  apply  for  a  struck  jury,  and  leaves  it  to  the  sound  judicial 
discretion  of  the  court  to  grant  or  refuse  the  application,  defendants  tried  before 
struck  juries  are  not  denied  the  equal  protection  of  the  laws  by  reason  of  the 
fact  that  they  are  allowed  fewer  peremptory  challenges  than  in  ordinary  cases ; 
the  same  number  of  challenges  being  permitted  in  all  cases  of  trial  by  a  struck 
jury.s^  That  in  any  given  case  the  discretion  of  the  court  in  awarding  a  trial 
by  a  struck  jury  was  improperly  exercised  may  perhaps  present  a  matter  for 
consideration  on  appeal,  but  it  amounts  to  nothing  more.^^ 

Racial  Discriminations;  Right  of  Colored  Defendant  to  a  Mixed  Jury. 
— See  the  title  Civil  Rights,  vol.  3,  p.  831. 

Waiver;  Failure  to  Object  to  Incompetent  Juror, — Where  the  state  law 
renders  aliens  incompetent  to  serve  as  jurors  and  excludes  them  from  service  as 
jurors,  a  defendant  who  voluntarily  or  through  negligence  or  through  want  of 
knowledge  fails  to  urge  in  the  state  courts,  either  before  or  after  verdict,  the  ob- 
jection that  one  of  the  jury  by  which  he  was  tried  and  convicted  was  an  alien, 
cannot  successfully  urge  that  he  was  denied  due  process  or  the  equal  protection 
of  the  laws  accorded  to  all  others  in  like  situation  as  himself. ^^ 

(5)  Rules  of  Evidence;  Absent  Witnesses. — The  fact  that  it  is  not  within  the 
power  of  the  courts  of  the  state  to  compel  the  attendance  of  witnesses  who  are 
beyond  the  limits  of  the  state,  or  that  the  state  law  does  not  permit  the  taking 
or  use  of  depositions  of  witnesses  so  situated,  in  criminal  cases,  on  behalf  of  de- 
fendants, does  not  authorize  federal  interference  with  the  proceedings  in  a  state 
court  upon  the  ground  that  the  equal  protection  of  the  laws  and  due  process  of 
law  have  been  denied  to  a  defendant  who  has  been  denied  a  new  trial  under  a 
motion  based  upon  the  ground  that  the  court  erred  in  refusing  to  continue  the 
case  on  account  of  the  absence  of  material  witnesses  residing  in  another  state. ^'^ 

(6)  Mode  of  Trial. — That  a  state  may  make  different  arrangements  for  trials 
under  different  circumstances  of  even  the  same  class  of  offenses,  is  well  settled. ^^ 

Summary  Proceedings  in  Certain  Classes  of  Offenses. — See,  generally, 
the  titles  Due  Process  of  Law;  Motions;  Si^mmary  Proceedings. 

Summary  Punishment  for  Violation  of  Injunction  against  Crime, — A 
statute  which  provides  that  the  courts  may  punish  in  a  summary  manner  by  fine 
or  imprisonment,  as  for  a  contempt,  persons  guilty  of  violating  injunctions  re- 
straining them  from  selling  intoxicating  liquors  in  violation  of  law,  does  not 
infringe  that  provision  of  the  fourteenth  amendment  which  declares  that  no  state 
shall  deny  to  any  person  the  equal  protection  of  the  laws.^^ 

Trial  before  De  Facto  Judge. — Where,  under  the  law  of  the  state,  as  ex- 
pounded by  its  court  of  last  resort,  a  judge  appointed  by  the  governor  without 
authority  is  held  to  be  a  judge  de  facto,  a  person  tried  and  sentenced  in  the  court 
presided  over  by  such  judge  is  not  deprived  of  his  life  or  liberty  without  due 
process  of  law  not  denied  the  equal  protection  of  the  laws  within  the  meaning 
of  the  fourteenth  amendment.''^ 

(7)  hv  the  Matter  of  Costs. — A  statute  providing  for  the  payment  of  costs 
in  a  prosecution  for  libel  resulting  in  the  acquittal  of  the  defendant,  by  the  per- 

84.  Trial  by  struck  jury. — Brown  v.  a,  (5) ;  post,  "Laws  Afifecting  the  Rules 
New  Jersey.  175  U.   S.  172,  176,  44  L.  Ed.       of  Evidence,"  VIII,  C,  13,  f. 

llTf.  88.    Mode  of  trial.— Brown  v.  New  Jer- 

85.  Same. — Brown  v.  New  Jersey,  175  sey,  175  U.  S.  172,  176,  44  L.  Ed.  119.  See. 
U.   S.  172.  177,  44   L.   Ed.   119.  also,    ante,    "Nor    in    All    Portions    of    the 

86.  Failure   to    object    to    incompetent  Same  State,"  VII,   B,  2,  h,    (5). 

juror. — Kohl   v.    Lehlback,   160   U.    S.    293,  89.    Summary  punishment  for  violation 

299.  303,  40  L.  Ed.  432.  of   injunction   against   crime, — Eilenbecker 

87.  Rules  of  evidence;  absent  witnesses.  v.  District  Court.  134  U.  S.  31,  33  L  Ed 
—Minder  v.  Georgia,   183  U.  S.   559,  46  L.  801.      See,  also,  the  title  JURY. 

Ed.    328.      See,    also,    ante,    "Statutes    Re-  90,    Trial  before  de  facto  judge. — In  re 

specting    Rules    of    Evidence,"    VII,    B,    4,       Manning,  139  U.  S.  504,  35  L.  Ed.  264. 
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son  found  by  the  jury  to  be  the  prosecuting  witness  and  the  one  who  instituted 
the  proceeding  without  probable  cause  and  with  mahce,  is  not  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States,  guaranteeing 
equal  protection  and  due  process  of  law  where  liberty  or  property  is  concerned, 
when  the  record  does  not  show  that  such  prosecuting  witness  was  prevented  from 
showing  the  cause  and  reasonableness  of  the  accusation  made  by  him.''^ 

(8)  Unequal  Punishments.— Equal  protection  of  the  laws  under  the  fourteenth 
amendment  implies  not  only  accessibility  by  each  one,  whatever  his  race  or  color, 
on  the  same  terms  with  others  to  the  courts  of  the  country  for  the  security  of 
his  person  and  property,  but  that  in  the  administration  of  criminal  justice  he  shall 
not  be  subjected  to  any  greater  or  different  punishment  than  is  imposed  upon 
others  for  like  offenses.^^ 

Different  Punishment  for  Same  Offense  Where  Circumstances  Differ- 
ent.— But  a  different  punishment  for  the  same  offense  may  be  inflicted  under 
particular  circumstances,  provided  it  is  dealt  out  to  all  alike  who  are  similarly 
situated.^^ 

Same— Where  Punishment  Fixed  by  Court  or  Jury.— Where  three  per- 
sons were  tried  for  and  convicted  of  conspiracy  to  defraud,  it  was  held,  on  appeal 
to  the  supreme  court  of  the  United  States,  that  the  sentencing  of  two  of  them  to 
ten  years'  and  the  third  to  only  seven  years'  imprisonment,  was  not  denying  the 
equal  protection  of  laws  to  the  former.  The  court  say:  "At  any  rate,  there  is 
no  such  inequality  as  will  justify  us  in  setting  aside  the  judgment  against  the 
two."^*  Neither  can  it  be  said  that  the  defendants  receiving  sentences  of  ten 
years  each  were  denied  the  equal  protection  of  the  laws  because  such  sentences 
were  more  severe  than  any  ever  before  inflicted  in  the  state  upon  persons  guilty 
of  similar  offenses,  or  because  they  were  sentenced  to  imprisonment  in  the  pen- 
itentiarv  instead  of  to  hard  labor  upon   the  public  roads.^^ 

Increased  Punishment  for  Persons  Previously  Convicted.— Statutes  pro- 
viding for  an  increase  of  punishment  in  the  case  of  persons  previously  convicted 
of  crime  are  not  unconstitutional  as  denying  the  equal  protection  of  the  laws 
where  they  apply  alike  to  all  in  like  circumstances. ^'^ 

e.  In.  Contempt  Proceedings. — A  person  charged  with  contempt  of  court  is 
not  denied  the  equal  protection  of  the  laws  or  due  process  of  law  when  he  is 
tried  before  the  judge  or  judges  of  the  court  against  which  the  contempt  is  al- 
leged to  have  been  committed.  In  such  cases  the  judges  act  impersonally  and  are 
not  to  be  considered  as  sitting  in  their  own  case.^' 

91.  In  the  matter  of  costs. — Lowe  v.  stitutional  as  denying  to  persons  convicted 
Kansas    163  U    S    81,  41  L.  Ed.  78.  thereunder    the    equal    protection     of      the 

92.  Unequal  punishments.— Pace  v.  Ala-  laws.  The  discrimination  is  not  against 
bama,  106  U.  S.  583,  584.  27  L.  Ed.  207;  race  or  persons,  but  ..gamst  the  offense 
Barbier  v.  Connolly,  113  U.  S.  27,  31,  28  Pace  z;.  Alabama,  106  U.  S.  583,  o8o,  27 
L    Ed.  923;  In  re  Kemmler,  136  U.  S.  436,  -L-   Ed.  207. 

449,  34  L.  Ed.  519;  In  re  Converse,  137  U.  94.     Same;   where   punishment   fixed   by 

S    624    34  L    Ed.  796;  Moore  v.  Missouri.  court    or   jury. — Howard    v.    Fleming.    191 

159  U.'  S.  673,  678,  40  L.  Ed.  301;  Hodgson  U.   S.  126,  48  L.  Ed.   121. 

V.  Vermont,  168  U.  S.  262,  273,  42  L.  Ed  95.     Because    punishment    more    severe 

461.  than  ever  inflicted  for  like  offense. — How- 

93.  Different  punishment  for  same  of-  ard  v.  Fleming,  191  U.  S.  126,  48  L.  Ed. 
fense      where     circumstances      different. —  121. 

Pace  V.  Alabama,  106  U.  S.  583,  27  L.  Ed.  96.     Increased    punishment     for     subse- 

207-    Leeper  v    Texas,    139    U.    S.   462,   35  quent     convictions.— Moore     v.     Missouri, 

L    Ed.   225;   Moore  v.   Missouri.   159   U.   S.  159  U.  S.  573,  675,  678,  40  L.  Ed.  301;  Mc- 

673,  678,  40   L.   Ed.  301.  Donald  z'.  Massachusetts,  180  U.  S.  311,  45 

Where  the  criminal  code  of  a  state  pro-  L.   Ed.   542. 
vides    one   punishment   for   persons    guilty  97.      In     contempt     proceedmgs.— Res- 

of  adultery,  where  both  parties   are  white,  publica  v.    Oswald.    1   Dall.   319.   325,    1    L. 

and    by    another    section,    provides    a    dif-  Ed.    155;    United    States    v.    Shipp,    203    U. 

ferent   and   severer   penalty   where    one   of  S.    563,    574,    51    L.    Ed.    319;    Patterson   z'. 

the  guilty  persons  is  white  and  the   other  Colorado,    205    U.    S.    454,    463,    51    L.    Ed. 

a   negro,   such   last   section   is   not   uncon-  879. 
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f.  Equal  Protection'  as  Regards  the  Right  of  Review  by  New  Trial,  Appeal, 
Writ  of  Error,  etc. — The  provision  securing  the  equal  protection  of  the  laws  does 
not  require,  in  any  case,  whether  civil  or  criminal,  an  appeal,  although  it  may  be 
allowed  in  respect  to  other  persons,  differently  situated. ^^  "The  power  of  a  slate 
to  make  classification  in  judicial  or  administrative  proceedings  carries  with  it  the 
right  to  make  such  a  classification  as  will  give  to  parties  belonging  to  one  class  two 
hearings  before  their  rights  are  finally  determined,  and  to  parties  belonging  to  -^ 
different  class  only  a  single  hearing."^^  But  while  the  constitutional  guaranty  of 
due  process  of  law  and  of  equal  protection  of  the  laws  does  not  require  an  appeal 
in  either  civil  or  criminal  proceedings,  yet  where  a  statutory  tribunal,  from  whose 
decision  there  is  no  appeal,  acts  fraudulently  and  corruptly,  by  rendering  a  de- 
cision opposed  to  all  the  evidence  and  to  the  plain  and  uncontradicted  facts  of 
common  knowledge,  the  party  injured  thereby  is  entitled  to  review  in  some  form 
and  to  a  reversal  by  the  courts.  Such  a  question,  however,  involves  no  constitu- 
tional element,  but  depends  upon  the  ordinary  jurisdiction  of  courts  of  justice 
over  this  class  of  cases. ^ 

Existence  of  Right  a  QueFtion  of  State  Law. — Whether  a  writ  of  error 
in  criminal  cases  punishable  with  death  can  or  cannot  be  prosecuted  under  the 
laws  and  practice  prevailing  in  any  state,  and  if  so,  under  what  circumstances 
and  upon  what  conditions,  are  matters  for  the  state  courts  to  determine.  There 
is  no  merit,  therefore,  in  a  contention  that  the  accused  has  been  denied  the  equal 
protection  of  the  laws  because  he  has  been  deprived  of  a  writ  of  error  for  the 
review  of  the  record  -.-^d  proceedings  in  his  case  in  violation  of  the  laws  of  his 
state.2 

Refusal  to  Permit  Amendment  of  Record  as  a  Denial  of  i^qcr-^l  Pro- 
tection.— Where  the  state  law,  as  declared  by  the  highest  court  of  the  state, 
is  that  amenrlments  to  the  record  of  a  court,  in  derogation  of  its  final  judgment, 
are  not  permitted  in  that  state  after  the  expiration  of  the  term  at  which  the  judg- 
ment was  rendered,  and  such  law  is  applicable  to  all  persons  within  the  jurisdic- 
tion of  the  state,  its  enforcement,  against  plaintiff  in  error  who  seeks  to  amend 
the  record  of  the  supreme  court  of  the  state  so  as  to  show  that  he  was  not  pres- 
ent, in  person  or  by  counsel,  in  that  court,  at  the  time  it  affirmed  the  judgment  of 
the  trial  court,  and  fixed  the  day  for  carrying  that  judgment  into  execution,  is  not 
a  denial  to  him  of  that  equal  protection  of  the  laws  which  is  accorded  by  the  consti- 
tution of  the  United  States  to  all  persons  within  the  jurisdiction  of  the  respec- 
tive states.^  Neither  was  such  action  on  the  part  of  the  state  court  inconsistent 
with  due  process  of  law.'* 

5.  As  Requiring  Equal  and  Uniform  Taxation — a.  Prescribes  No  Iron 
Rule  of  Equal  Ta.vatiou. — The  fourteenth  amendment  was  not  intended  to  com- 
pel the  states  to  adopt  an  iron  rule  of  equal  taxation.^ 

98.  Equal  protection  in  matters  of  ap-  hearing:  before  the  state  board,  while  it 
peal,  new  trial,  etc. — Pearson  v.  Yewdall,  gives  to  railroad  companies,  with  respect 
95  U.  S.  294.  24  L-  Ed.  436;  Missouri  v.  to  the  valuation  of  their  property,  only 
Lewis,  101  U.  S.  22,  30,  25  L.  Ed.  989;  Ken-  the  one  hearing  before  the  latter  "board, 
tucky  Railroad  Tax  Cases,  115  U.  S.  321,  Pittsburg,  etc.,  R.  Co.  v.  Backus,  154  U.  S. 
338,  29  L.  Ed.  414;  Fallbrook  Irrigation  4?1,  427,  31  L.  Ed.  1031;  IndinnapoHs,  etc., 
District  v.  Bradley,  164  U.  S.  112.  169,  41  R.  Co.  v.  Backus,  154  U.  S.  438,  38  L.  Ed. 
L.  Ed.  369;  Mallett  v.  North  Carolina,  181  1040. 

U.  S.  589,   598,  45   L.   Ed.   1015.    See.  also.  1.    Where  tribunal  acts  fraudulently  and 

ante,   "Nor   in    All    Portions    of   the    Same  corruptly. — Fallbrork     Irrigation     District 

State."   VII,    B,   2,    h,    (5).  v.    Bradley,   164   U.   S.    112,    170,   41   L.    Ed. 

99.  Same.— Pittsburg,    etc.,    R.     Co.     v.  369. 

Backus,  154  U.  S.  421,  427,  31  L.  Ed.  1031;  2.    Existence  cf  rio-^t  a  oue'^tj-n  rf  state 

Indianapolis,    etc.,    R.    Co.   v.    Backus,    154  law.— Kohl    v.    Lehlb."ck,    160    U.    S.    293, 

U.   S.  438,  38  L.   Ed.  1040.  297,  40  L.   Ed.  432. 

Thus  the  Indiana  act  of  March  6,  1891,  3.     Refusal    to     per—'t    amendment     of 

concerning   taxation,    is   not    obnoxious    to  record — Fielden    ?■.     Tllinois,    143     U.      S. 

constitutional    objections    because      it      al-  452,   456,   36  L.   Ed.   224. 

lows  to  the  ordinary  tax  payer  not  merely  4.    Same;    due   procers. — Fielden   v.   Illi- 

his  hearing  b"''ore  the  countv  -officials,  bt  nois.   143   U    S.   452,   4.'6.   36   L.   Ed.   224. 

also    a    right    to   an   appeal   LiiJ   a    second  5.  Prescribes  no  iron  rule  of  equal  taxa- 
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b.  W ell-Established  Methods  Not  Overturn\cd. — Neither  is  it  to  be  consid- 
ered as  establishing  any  rule  of  delusive  exactness  in  order  to  destroy  methods 
of  taxation  which  were  well  known  when  that  amendment  was  adopted.^ 

c.  Stcde  May  Adjust  System  in  All  Reasonable  and  Proper  Ways. — On  the 
other  hand,  the  equal  protection  clause  of  the  fourteenth  amendment  was  not 
intemkd  to  prevent  a  state  from  adjusting  its  system  of  taxation  in  all  proper 
and  reasonable  ways.  It  may.  if  it  chooses,  exempt  certain  classes  of  property 
from  any  taxation  at  all,  such  as  churches,  libraries  and  the  property  of  chari- 
table institutes.  It  may  impose  different  specific  taxes  upon  different  trades 
and  professions,  and  may  vary  the  rates  of  excise  upon  various  products ;  it  may 
tax  real  estate  an-d  personal  property  in  a  different  manner ;  it  may  tax  visibie 
property  only,  and  not  tax  securities  for  payment  of  money;  it  may  allow  de- 
ductions for  indebtedness,  or  not  allow  them.  All  such  regulations,  and  those 
of  like  character,  so  long  as  they  proceed  within  reasonable  limits  and  general 
usage,  are  within  the  discretion  of  the  state  legislature,  or  the  people  of  the  state 
in   framing  their  constitution." 

d.  Permits  Classification  and  Diversity  in  Taxation. — This  provision  was  not 
intended  to  restrain  the  legislature  from  making  any  proper  and  legitimate  clas- 
sification both  as  respects  persons  and  property  taxed  and  the  methods  of  assess- 
ment and  taxation.  On  the  other  hand,  the  federal  supreme  court  has  repeatedly 
laid  down  the  doctrine  that  diversity  of  taxation,  both  with  respect  to  the  amount 
imposed  and  the  various  species  of  property  selected  either  for  bearing  its  burdens 
or  from  being  exempt  from  them,  is  not  inconsistent  with  a  perfect  uniformity 
and  equality  of  taxation  in  the  proper  sense  of  those  terms ;  and  that  a  system 
which  imposed  the  same  tax  upon  every  species  of  property,  irrespective  of  its 
nature  or  condition  or  class,  would  be  destructive  of  the  principles  of  uniformity 
and  equality  in  taxation  and  of  a  just  adaptation  of  property  to  its  burdens.^ 


tion. — Bell's  Gap  R.  Co.  v.  Pennsylvania. 
134  U.  S.  232,  33  L.  Ed.  892;  Chester  City 
V.  Pennsylvania,  134  U.  S.  240,  33  L.  Ed. 
896;  Home  Ins.  Co.  v.  New  York  State, 
134  U.  S.  594,  33  L.  Ed.  1025;  Pacific  Ex- 
press Co.  V.  Seibert,  142  U.  S.  339,  35  L. 
Ed.  1035;  Jennings  v.  Ceal  Ridge  Imp., 
etc.,  Co.,  147  U.  S.  147.  37  L.  Ed.  117; 
Giozza  V.  Tiernan,  148  U.  S.  657,  37  L.  Ed. 
599;  Adams  Express  Co.  v.  Ohio,  165  U. 
S.  194,  22€,  41  L.  Ed.  683;  Merchants, 
etc.,  Bank  v.  Pennsylvania,  167  U.  S.  461, 
464,  42  L.  Ed.  236;  Magoun  v.  Illinois 
Trust  &  Savings  Bank,  170  U.  S.  283, 
295,  42  L.   Ed.   1037. 

6.  Well-established  methods  not  over- 
turned.— Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  Ed.  763;  Louisville,  etc.,  R.  Co. 
V.  Barber  Asphalt  Paving  Co.,  197  U.  S. 
430,  434,  49  L.  Ed.  819;  Michigan  Cent.  R. 
Co.  V.  Powers.  201  U.  S.  245,  293,  50  L. 
Ed.  744;  New  York  v.  Reardon,  204  U.  S. 
152,   51   L.   Ed.  415. 

See  this  principle  applied  to  uphold  the 
validity  of  the  tax  law  of  New  York  of 
1905,  imposing  a  stamp  duty  upon  trans- 
fers of  stock  based  upon  the  par,  and  not 
upon  the  market  value  of  the  stock.  New 
York  V.  Reardon,  204  U.  S.  152,  51  L.  Ed. 
415. 

7.  State  may  adjust  system  in  all  rea- 
sonable ways. — Spencer  v.  Merchant.  125 
U  S  345,  31  L.  Ed.  763;  Bell's  Gap  R.  Co. 
V.  Pennsylvania,  134  U.  S.  232,  237,  33  L. 
Ed.  892;  Chester  City  v.  Pennsylvania, 
134  U.  S.  240,  33  L.  Ed.  896;  Home  Ins. 
Co.    V.    New    York,    134    U.    S.    594,    33    L. 


Ed.  1025;  Pacific  Express  Co.  v.  Seibert, 
142  U.  S.  339,  35  L.  Ed.  1035;  Jennings  v. 
Coal  Ridge  Imp.,  etc.,  Co..  147  U.  S.  147, 
37  L.  Ed.  117;  Giozza  v.  Tiernan,  148  U. 
S.  657,  662,  37  L.  Ed.  599;  Adams  Ex- 
press Co.  V.  Ohio,  165  U.  S.  194,  228,  41 
L.  Ed.  683;  Merchants',  etc..  Bank  v. 
Pennsylvania,  167  U.  S.  461,  464.  42  L. 
Ed.  236;  Louisville,  etc.,  R.  Co.  v.  Bar- 
ber Asphalt  Paving  Co.,  197  U.  S.  430, 
434,   49    L.    Ed.    819. 

8.  Permits  classification  and  diversity  in 
taxation. — Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  504,  22  L.  Ed.  189; 
State  Railroad  Tax  Cases.  92  U.  S.  575, 
612,  23  L.  Ed.  663;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  Ed.  923;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  337, 
29  L.  Ed.  414;  Bank  v.  Boston,  125  U.  S. 
60,  69,  31  L.  Ed.  689;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  Ed. 
892;  Chester  City  v.  Pennsylvania,  134  U. 
S.  240,  33  L.  Ed.  896;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594,  606,  33  L.  Ed. 
1025;  Pacific  Express  Co.  v.  Seibert,  142 
U.  §.  339,  351,  35  L.  Ed.  1035;  Giozza  v. 
Tiernan,  148  U.  S.  657.  662,  37  L.  Ed.  599; 
Western  Union  Tel.  Co.  v.  Indiana,  165 
U.  S.  304,  309,  41  L.  Ed.  725;  Adams  Ex- 
press Co.  V  Ohio,  165  U.  S.  194,  228,  41 
L.  Ed.  683;  Merchants',  etc.,  Bank  v. 
Pennsylvania,  167  U.  S.  461.  464,  42  L.  Ed. 
236;  Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  283,  295,  296,  42  L.  Ed. 
1037;  Florida  Cent.,  etc.,  R.  Co.  v.  Reyn- 
olds, 183  U.  S.  471,  476,  46  L.  Ed.  283; 
Connolly   v.    Union    Sewer    Pipe    Co.,    184 
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U.  S.  540,  562,  46  L.  Ed.  679;  Travellers' 
Ins.  Co.  V.  Connecticut,  185  U.  S.  364, 
372,  46  L.  Ed.  949;  Cook  v.  Marshall 
County,   196  U.   S.  261,  274.  49   L.   Ed.   471. 

"The  amendment  does  not  prevent  the 
classification  of  property  for  taxation — 
subjecting  one  kind  of  property  to  one 
rate  of  taxation,  and  another  kind  of 
property  to  a  different  rate — distinguish- 
ing between  franchises,  licenses  and 
privileges,  and  visible  and  tangible  prop- 
erty, and  between  real  and  personal  prop- 
erty." Home  Ins.  Co.  v.  New  York  State, 
134  U.  S.  594,  606,  33  L.  Ed.  1025;  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.  339,  352, 
35   L.    Ed.   1035. 

"If  it  be  a  fact  that  the  franchise  of  a 
Kentucky  corporation  is  taxed  at  a  dif- 
ferent rate  from  the  tangible  property  in 
the  state,  there  can  be  no  question  that 
the  state  had  power  to  tax  it  at  a  dif- 
ferent rate,  so  far  as  the  constitution  of 
the  United  States  is  concerned.  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
33  E.  Ed.  892;  Merchants',  etc..  Bank  v. 
Pennsylvania,  167  U.  S.  461.  464,  42  L. 
Ed.  236;  Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  295.  42  L.  Ed. 
1037."  Coulter  v.  Louisville,  etc.,  R.  Co.. 
196  U.  S.  599,  608,  49  L.  Ed.  615. 

Discriminating  as  between  real  and 
personal  property. — "It  is  the  usual  course 
m  tax  laws  to  treat  personal  property  as 
©ne  class  and  real  estate  as  another,  and 
it  has  never  been  supposed  that  such 
classification  created  an  illegal  discrimina- 
tion, because  there  might  be  some  per- 
sons who  owned  only  personal  property, 
and  others  who  owned  property  of  both 
classes."  Thomas  v.  Gay,  169  U.  S.  264, 
281,  42  L.  Ed.  740.  See.  also.  Home  Ins. 
Co.  V.  New  York  State,  134  U.  S.  594,  606, 
33  L.  Ed.  1025;  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  339,  352,  35  L.   Ed.   1035. 

"Gilman  v.  Sheboygan  City,  2  Black 
510,  17  L.  Ed.  305,  is  not  in  conflict  with 
these  views.  True,  in  that  case  a  tax 
levied  for  a  special  purpose  by  the  cit^- 
was  adjudged  void  on  the  ground  that  it 
was  levied  exclusively  on  real  property, 
but  the  decision  was  placed  upon  a  con- 
flict with  the  constitution  of  the  state  as 
interpreted  by  its  supreme  court.  In  other 
words,  the  supreme  court  of  the  state  hav- 
ing in  several  cases  held  that  such  a  dis- 
crimination avoided  a  tax,  this  court 
simply  followed  those  decisions,  saying, 
p.  518,  that  it  considered  itself  'bound  in 
cases  like  this  to  follow  the  settled  ad- 
judications of  the  highest  state  court  giv- 
ing constructions  to  the  constitution  and 
laws  of  the  state.' "  Florida  Cent.,  etc., 
R.  Co.  V.  Reynolds,  183  U.  S.  471.  479.  46 
L.  Ed.  283. 

Before  the  adoption  of  the  fourteenth 
amendment  it  was  said:  "It  is  true  that 
in  many,  if  not  in  all  of  the  constitutions 
of  the  states,  provisions  will  be  found  con- 
fining the  power  of  the  legislature  to  the 
passage  of  uniform  laws  in  the  taxation 
of  the  real  and  personal  property  within 
her    jurisdiction.      But    this    is    a    restraint 


upon  the  power  imposed  by  the  state  it- 
self. In  the  absence  of  any  such  restric- 
tion, discrimination  in  the  tax  would  rest 
in  the  discretion  of  the  legislature. 
Whether  regulated  by  the  constitution  or 
by  the  act  of  the  legislature  is  a  question 
of  state  polic)',  to  be  determined  by  the 
people  in  convention  or  by  the  legisla- 
ture. In  either  case  the  power  to  dis- 
criminate or  not  is  in  the  state."  New 
York  V.  Commissioners  of  Taxes,  2  Black 
620,   17    L.    Ed.   451. 

A  law  which  taxes  cattle  grazing  upon 
lands  situated  within  an  Indian  reserva- 
tion in  the  state  is  not  unconstitutional 
because  it  does  not  impose  a  tax  upon 
real  estate  or  other  property  in  the  res- 
ervation. Thomas  v.  Gay,  169  U.  S.  264, 
42  L.  Ed.  740;  Wagoner  v.  Evans  170  u' 
S.    588.   42   L.    Ed.    1154. 

May  classify  occupations,  trades,  pro- 
fessions, etc.— In  cases  of  taxation  the 
right  of  classification  is  held  to  permit  of 
discrimination  between  different  trades 
and  callings  when  not  obviously  exer- 
cised in  a  spirit  of  prejudice  or  favoritism 
Kentucky  Railroad  Tax  Cases,  115  U  S 
321,  29  L.  Ed.  414;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  237,  33  L.  Ed. 
892;  Chester  City  v.  Pennsylvania,  134 
U.  S.  240,  33  L.  Ed.  896;  Pacific  Express 
Co.  V.  Seibert.  142  U.  S.  339,  351,  35  L. 
Ed.  1035;  Jennings  v.  Coal  Ridge  Imp, 
etc.,  Co.,  147  U.  S.  147,  37  L.  Ed.  117; 
Merchants',  etc..  Bank  v.  Pennsylvania 
167  U.  S.  461,  464,  42  L.  Ed.  236;  Magoun 
V.  Illinois  Trust  &  Savings  Bank,  170  U 
S.  283.  42  L.  Ed.  1037;  American  Sugar 
Refining  Co.  v.  Louisiana,  179  U  S  89 
45  L.  Ed.  102;  Cook  v.  Marshall  County' 
196  U.  S.  261.  274,  49  L.  Ed.  471;  Kehrer 
V.  Stewart,  197  U.  S.  60,  69,  49  L  Ed 
663. 

"A  tax  may  be  imposed  only  upon  cer- 
tain callings  and  trades,  for  when  the 
state  exerts  its  power  to  tax,  it  is  n©t 
bound  to  tax  all  pursuits  or  all  property 
that  may  be  legitimately  taxed  for  govern- 
mental purposes.  It  would  be  an  intoler- 
able burden  if  a  state  could  not  tax  any 
property  or  calling  unless,  at  the  same 
time,  it  taxed  all  property  or  all  callings." 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.    S.    540.    .562.   46    L.    Ed.    679. 

Classification  and  diversity  in  the  mat- 
ter of  assessments. — The  fourteenth 
amendment  permits  classification  and  di- 
versity in  the  methods  of  assessment  and 
taxation,  as  well  as  in  the  property  to  be 
taxed,  provided  all  property  similarly 
situated  is  treated  in  the  same  way.  Bar- 
bier  V.  Connolly.  113  U.  S.  27,  28  L  Ed 
923;  Florida  Cent.,  etc.,  R.  Co.  v  Reyn- 
olds.   183    U.    S.    471.   476,    46    L.    Ed.    283. 

The  legislature  may  authorize  different 
modes  of  assessment  for  different  prop- 
erties providing  the  rule  of  assessment  is 
the  same.  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  321,  337,  29  L.  Ed.  414;  Pitts- 
burg, etc.,  R.  Co.  V.  Backus,  154  U  S 
421,  31  L.  Ed.-  1031;  Winona,  etc..  Land 
Co.   V.    Minnesota,   159   U.    S.    526,    538,    40 
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L.  Ed.  247;  Weyerhaueser  v.  Minnesota, 
176   U.    S.   550,   557,   44   L.    Ed.    583. 

Thus  the  statutes  of  Minnesota,  acts  of 
1893,  ch.  151.  providing  for  a  reassessment 
of  property  in  any  county  when  it  should 
be  made  to  appear  to  the  government 
that  there  had  been  a  gross  undervalua- 
tion in  the  assessment  of  property  in  that 
county  was  not  unconstitutional  because 
the  manner  of  the  assessment  and  the  op- 
portunities for  review  in  the  reassess- 
ment provided  for  thereby  were  different 
from  those  in  the  original  assessment. 
Weyerhaueser  v.  Minnesota,  176  U.  S. 
550,    557,    44    L.    Ed.    583. 

Section  113  of  the  general  tax  law  of 
Minnesota,  as  amended  by  the  laws  of 
1881,  p.  24,  authorizes  the  county  auditor 
to  make  the  assessment  of  back  taxes 
upon  property  which  had  escaped  the 
payment  of  taxes  during  previous  years, 
while  as  to  property  generally  the  assess- 
ment is  made  by  the  county  assessor.  The 
latter  also  acts  upon  actual  view  (§  33), 
while  there  is  in  §  113  no  such  direction 
to  the  county  auditor.  The  assessment 
made  by  the  assessor  comes  before  a 
town  board  of  review  (§  39),  and  subse- 
quently before  a  cornty  board  of  equal- 
ization (§  44).  Neither  of  these  pro- 
visions is  found  in  §  113.  So  that  the  dif- 
ference between  the  two  modes  of  assess- 
ment may  be  stated  thus;  in  the  one  case 
there  is  an  assessment  by  one  officer,  with 
a  right  to  review  his  action;  in  the  other, 
there  is  an  assessment  by  a  different  of- 
ficer, and  no  provision  for  a  review  except 
as  the  matter  comes  before  the  court  in 
the  proceedings  for  the  collection  of 
taxes.  Held,  that  there  is  nothing  in  this 
difference  to  affect  the  constitutional  rights 
of  a  party.  Winona,  etc..  Land  Co.  v. 
Minnesota.  1,59  U.  S.  526,  538,  40  L.  Ed. 
247. 

Legislation  providing  for  the  assess- 
ment of  railroad  property  by  a  state 
board,  while  all  other  property  in  the 
state  is  assessed  by  county  officials,  is 
obnoxious  to  no  provision  in  the  federal 
constitution.  Pittsburg,  etc.,  R.  Co.  v. 
Backus,  154  U.  S.  421.  425,  31  L.  Ed.  1031; 
State  Railroad  Tax  Cases,  92  U.  S.  575, 
23  L.  Ed.  663;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  29  L.  Ed.  414;  In- 
dianapolis, etc.,  R.  Co.  V.  Backus,  154  U. 
S.    438.   38   L.    Ed.   1040. 

Same — Assessments  may  be  made  upon 
different  dates. — That  one  class  of  prop- 
erty is  assessed  for  taxation  on  one  date 
and  other  property  upon  another  date  in 
the  year,  does  not  deny  the  equal  protec- 
tion of  the  laws.  It  is  not  unusual  for 
tax  laws  to  authorize  the  assessment  of 
different  classes  of  property  at  different 
dates,  and  even  of  the  same  classes  of 
property  in  different  localities  at_  different 
dates.  Such  matters  of  regulation  must 
be  supposed  to  be  within  the  power  of 
the  state  or  territory,  and  to  have  their 
reasons  in  special  facts  known  to  the  leg- 
islature. Thomas  v.  Gay,  169  U.  S.  264, 
281,   42   L.    Ed.   740. 


Same — Right  to  re-assessment  or  re- 
view.— "The  mere  fact  that  the  law  gives 
the  assessors  in  the  case  of  corporations 
two  chances  to  arrive  at  a  correct  valua- 
tion of  their  real  estate,  when  they  have 
but  one  in  the  case  of  individuals,  cannot 
be  held  to  be  a  denial  to  the  corporations 
of  the  equal  protection  of  the  laws,  so 
long  as  the  real  estate  of  the  individual 
is,  in  fact,  generally  assessed  at  its  full 
value.'  New  York  State  v.  Barker,  179 
U.    S.   279,   285.   45    L.    Ed.   190. 

Thus  it  was  held  that  a  statute  of  the 
state  of  New  York  was  not  invalid  as 
denying  the  equal  protection  of  the  laws 
because  it  made  provision  in  the  case  of 
corporations  for  a  subsequent  assessment 
in  cases  where  corporate  owned  real  es- 
tate had  been  found  to  have  been  under- 
valued, but  made  no  such  provision  as  to 
real  estate  owned  by  individuals,  the 
statute  requiring  real  property,  whether 
owned  by  corporations  or  individuals,  to 
be  assessed  at  its  full  value.  New  York 
State  V.  Barker,  179  U.  S.  279,  45  L.  Ed. 
191^. 

If  the  statutory  scheme  for  taxing  the 
property  of  railroads  is  due  process  of 
law,  the  equal  protection  clause  of  the 
fourteenth  amendment  does  not  require 
that  an  appeal  should  lie  from  the  action 
of  the  board  fixing  the  value  of  such 
property,  notwithstanding  it  may  be  al- 
lowed in  respect  to  the  valuation  of  the 
property  of  other  persons  differently 
situated.  Kentucky  Railroad  Tax  Cases, 
115   U.   S.   321,   338,   29    L.    Ed.    414. 

Nor  is  it  necessary  that  the  property 
owner  should  be  afforded  the  same  oppor- 
tunities for  review  of  a  reassessment  that 
were  available  to  him  upon  the  first  as- 
sessment. Weverhaueser  v.  Minnesota,  176 
U.   S.   550,  557,'  44   L.   Ed.   583. 

Same — Notice  of  reassessment  proceed- 
ings.— The  Minnesota  statutes,  acts  of 
1893,  ch.  151,  providing  for  the  reassess- 
ment of  property  in  any  county  in  which 
it  is  made  to  appear  to  the  governor  that 
there  has  been  a  gross  undervaluation  of 
taxable  property  by  the  assessors  for  such 
county,  does  not  deny  the  equal  protec- 
tion of  the  laws  because  it  fails  to  provide 
for  notice  in  the  progress  of  the  proceed- 
ings for  reassessment.  Weyerhaueser  v. 
Minnesota,  176  U.  S.  550,  558.  44  L.  Ed. 
583. 

Classification  in  the  collection  of  back 
taxes. — If  the  state  has  the  power,  in  the 
first  instance,  to  classify  property  for 
taxation,  it  has  the  same  right  of  classi- 
fication as  to  propertv  which  in  past 
years  has  escaped  taxation.  Florida  Cent., 
etc.,  R.  Co.  V.  Reynolds,  183  U.  S.  471,  480, 
46   L.    Ed.   283. 

There  is  nothing  in  the  federal  consti- 
tution which  forbids  a  state  to  reach 
backward  and  collect  taxes  from  certain 
kinds  of  property  which  were  not  at  the 
time  collected  through  lack  of  statutory 
provisions  therefor,  or  in  consequence  of 
a  misundpfstnnding  as  to  the  law,  or  from 
neglect  of  administrative  officials,  without 
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also  making  provision  for  collecting  the 
taxes  for  the  same  years  on  other  prop- 
erty. Florida  Cent.,  etc.,  R.  Co.  v.  Reyn- 
olds, 183  U.   S.  471,  474,  46   L.    Ed.   283. 

"So  far  as  the  federal  constitution  is 
concerned,  the  legislature  of  Florida  had 
the  power  to  compel  the  collection  of 
delinquent  taxes  from  the  railroad  com- 
panies for  the  years  1879,  1880  and  1881, 
even  though  it  made  no  provision  for  the 
collection  of  delinquent  taxes  for  those 
years  on  other  property."  Florida  Cent., 
etc..  R.  Co.  V.  Reynolds,  183  U.  S.  471, 
481,   46   L.    Ed.   283. 

"It  may  well  be  that  the  legislature,  in 
view  of  the  probabilities  of  changes  in  the 
title  or  suits  of  personal  property,  might 
deem  it  unwise  to  attempt  to  charge  it 
with  back  taxes,  while  at  the  same  time, 
by  reason  of  the  stationary  character  of 
real  estate,  it  might  elect  to  proceed 
against  that.  At  any  rate,  if  it  did  so  it 
would  violate  no  provision  of  the  federal 
constitution,  and  whether  it  did  so  or  not 
was  a  matter  to  be  determined  finally  by 
the  supreme  court  of  the  state."  Winona, 
etc..  Land  Co.  v.  Minnesota,  159  U.  S. 
526.   539.   40    L.    Ed.    247. 

Classification  of  forfeitures  according 
to  size  of  tract. — The  provision  of  the  con- 
stitution of  West  Virginia  exempting 
tracts  of  less  than  one  thousand  acres 
from  forfeiture  is  not  a  discrimination 
against  the  owners  of  tracts  containing 
one  thousand  acres  or  more,  which 
amounts  to  a  denial  of  the  equal  protec- 
tion of  the  laws  to  citizens  or  landowners 
of  the  latter  class.  The  evil  intended  to 
be  remedied  by  the  constitution  and  laws 
of  West  Virginia  was  the  persi:^tent  fail- 
ure of  those  who  owned  or  claimed  to 
own  large  tracts  of  lands,  patented  in  the 
last  century,  or  early  in  the  present  cen- 
tury, to  put  them  on  the  land  books,  so 
that  the  extent  and  boundaries  of  such 
tracts  could  be  easily  ascertained  by  the 
officers  charged  with  the  duty  of  assess- 
ing and  collecting  taxes.  Where  the  fact 
was  a  small  one,  the  probability  was  that 
it  was  actually  occupied  by  some  one, 
and  its  extent  or  boundary  could  be 
readily  ascertained  for  purposes  of  assess- 
ment and  taxation.  Therefore  a  policy 
could  be  properly  adopted  as  to  large 
tracts  which  the  necessities  of  the  public 
revenue  did  not  require  to  be  prescribed 
as  to  small  tracts.  King  v.  Mullins,  171 
U.  S.  404,  43  L.  Ed.  214.  followed  in  King 
V.  Panther  Lumber  Co.,  171  U.  S.  437, 
43   L.    Ed.   227. 

Express  companies  as  a  separate  class. 
— There  's  a  clear  and  valid  distinction 
between  express  companies  who  carry  on 
the  business  of  transportation  on  con- 
tracts for  hire  with  railroad  or  steamboat 
companies  -foing  business  within  the  state, 
and  other  companies  engaged  in  the  snme 
business,  but  which  own  and  employ  their 
means  of  transportation,  since  the  latter 
own  their  own  roadbeds,  steamboats  and 
other  tangible  property  upon  which  they 
pay  taxes,  as  well  as  generally  upon  their 


franchise,  while  the  former  have  no  tangi- 
ble property,  of  any  consequence,  sub- 
ject to  taxation  under  the  general  laws. 
Therefore  a  statute  which  limits  its  defi- 
nition of  express  companies  to  those 
which  do  not  own  their  own  means  of 
transportation,  but  depend  upon  contracts 
of  hire  with  railroad  and  steamboat  com- 
panies in  order  to  secure  transportation 
of  the  goods  which  they  engage  to  carry, 
and  taxes  them  in  a  different  manner  and 
upon  a  different  basis  to  what  other  com- 
panies owning  their  own  mea'^s  of  trans- 
portation are  taxed,  does  not  deny  to  them 
the  equal  protection  of  the  laws  of  the 
state  in  violation  of  the  fourteenth  amend- 
ment, nor  violate  a  state  constitutional 
provision  requiring  taxation  to  be  equal 
and  uniform.  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  339,  353,  354,  35  L.  Ed. 
103.5. 

Railroads  as  a  separate  class. — The 
right  to  classify  railroad  property,  as  a 
separate  class  for  purposes  of  taxation, 
grows  out  of  the  inherent  nature  of  the 
property,  and  the  discretion  vested  by  the 
constitution  of  the  state  in  its  legislature. 
It  necessarily  involves  the  right,  on  the 
part  of  the  legislature,  to  devise  and  carry 
into  effect  a  distinct  scheme,  with  different 
tribunals  in  the  proceeding  to  value  it.  If 
such  a  scheme  is  due  process  of  law,  the 
details  in  which  it  differs  from  the  mode 
of  valuing  other  descriptions  and  classes 
of  property  cannot  be  considered  as  a  de- 
nial of  the  equal  protection  of  the  laws. 
Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321,  337,  339,  29  L.  Ed.  414;  Pacific  Ex- 
press Co.  V.  Seibert,  142  U.  S.  339,  354,  35 
L.  Ed.  1035. 

The  constitution  of  Illinois  requires 
taxation  in  general  to  be  uniform  and 
equal,  but  declares  in  express  terms  that 
a  large  class  of  persons  engaged  in  special 
pursuits,  including  persons  or  corpora- 
tions owning  .  franchises  and  privileges, 
may  be  taxed  as  the  legislature  shall  de- 
termine, by  a  general  law,  "uniform  as  to 
the  class  upon  which  it  operates."  Under 
this  piovision  a  statute  which  prescribes 
a  different  rule  of  taxation  for  railroad 
companies  from  that  for  individuals  does 
not  violate  any  provision  of  the  consti- 
tution of  the  United  States.  State  Rail- 
road Tax  Cases,  93  U.  S.  575,  576,  23  L. 
Ed.    663. 

Classification  of  railroads  using  city 
streets. — A  municipal  ordinance  which 
imposes  upon  a  street  railway,  for  the 
privilege  of  doing  business  in  the  city,  and 
for  the  use  of  the  streets  of  the  city,  a 
tax  at  the  rate  of  $100  per  mile  or  fractions 
of  a  mile  of  track  used  in  the  city  is  not 
unconstitutional  as  denying  the  equal  pro- 
tection of  the  laws  by  reason  of  the  fact 
that  a  steam  railroad  company  entering 
the  city  and  which  uses  the  streets  of 
the  city  and  makes  an  extra  charge' for 
transporting  freieht  from  its  regular  sta- 
tion to  various  side  tracks  within  the  rity, 
is  not  subjected  to  such  tax.  The  differ- 
ence   between    the    two    railroads    is    ob- 
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vious,  and  warrants  a  diversity  in  the 
method  of  taxation.  Savannah,  etc.,  Rail- 
way V.  Savannah,  198  U.  S.  393,  49  L.  Ed. 
1097. 

Same — Distinguishing  betvi^een  surface 
and  subsurface  roads. — The  owners  of  a 
surface  street  railroad  cannot  complain 
that  they  have  been  deprived  of  the  equal 
protection  of  the  laws,  or  of  their  property 
without  due  process  of  law,  because  they 
are  subjected  to  a  certain  tax  to  which 
the  owners  of  a  subsurface  street  railroad 
do  not  have  to  respond.  "There  is  a  dif- 
ference between  surface  and  subsurface 
street  railroads  sufficient  to  justify  a  di- 
versity in  mode  and  extent  of  taxation." 
New  York  I'tate  v.  New  York  State 
lioard  of  Tax  Comm'rs,  199  U.  S.  53,  54, 
CO   L.    Ed.   87. 

Apportionment  ot"  railroad  property 
among  counties  traversed  by  road. — The 
Georgia  act  of  October  16,  1889  (Laws  of 
Ga.,  1»89,  No.  399,  p.  29),  having  appor- 
tBoned  the  transitory  and  unlocated  prop- 
erty of  a  railroad  company,  including  its 
rolling  stock  and  intangible  personalty, 
among  the  several  counties  through  which 
the  road  extends,  for  the  purpose  of  taxa- 
tion, and  having  subjected  such  property 
to  the  same  rate  of  taxation  imposed  upon 
all  other  property  in  the  respective  coun- 
ties, the  fact  that  the  rate  of  taxation 
N-^ries  in  the  different  counties,  accord- 
ing to  their  respective  wants  and  neces- 
sities, involves  no  discrimination  against 
the  railroad  company.  The  state  having 
the  undoubted  authority  to  fix  the  situs 
of  such  property,  and  having  lawfully  dis- 
tributed it  proportionately  among  the 
several  counties  traversed  by  the  road,  it 
thereby  became  subject  to  the  same  rate 
of  taxation  as  other  property  in  the  re- 
spective counties.  This  involved  no  in- 
ecpiality,  and  violated  no  provision  of 
either  the  state  or  federal  constitution. 
It  certainly  did  not  involve  a  failure  to 
extend  to  the  plaintifif  in  error  the  equal 
protection  of  the  laws.  Columbus  South- 
ern R.  Co.  V.  Wright,  151  U.  S.  470,  482, 
33    L.    Ed.    238. 

Application  of  unit  system  to  railroad 
and  express  companies. — The  classifica- 
tion of  express  companies  with  railroad 
and  telegraph  companies  as  subject  to  the 
unit  rule,  does  not  deny  them  the  equal 
protection  of  the  laws.  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  194,  228.  41  L.  Ed. 
683,  followed  in  Adams  Express  Co.  v. 
Indiana,  165  U.   S.  255,  41   L.   Ed.  707. 

That  the  state,  in  determining  the  value 
of  the  property  of  an  express  company 
for  purposes  of  taxation,  takes  into  con- 
sideration the  franchises  and  the  earning 
capacity  of  the  company  considering  its 
business  as  a  unit,  and  then  fixes  its  value 
according  to  the  proportionate  amount  of 
property  owned  or  business  done  within 
the  state,  does  not  render  its  action  ob- 
noxious to  the  constitution  of  the  United 
States  either  as  an  attempt  to  tax  prop- 
erty situated  without  the  state,  or  as  de- 
priving such  companies  of  their  property 


without  due  process  of  law  or  as  denying 
them  the  equal  protection  of  the  laws. 
Adams  Express  Co.  v.  Kentucky.  166  U. 
S.  171,  41  L.  Ed.  960;  Adams  Express  Co. 
V.  Ohio  (rehearing),  166  U.  S.  185,  41  L. 
Ed.  965,  reaffirming  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  194,  41  L.  Ed.  683,  and 
Adams  Express  Co.  v.  Indiana,  165  U.  S. 
255,    41    L._  Ed.    707. 

Exempting  agricultural  lands  from  mu- 
nicipal taxation. — An  act  authorizing 
cities  of  a  certain  class  to  extend  their 
boundaries  by  ordinance  so  as  to  include 
lands  used  for  all  purposes,  except  agri- 
cultural purposes,  is  not  invalid  as  mak- 
ing an  arbitrary  discrimination  in  favor 
of  agricultural  lands.  Such  discrimina- 
tion is  justified  by  the  character  of  agri- 
cultural lands,  the  uses  to  which  they  are 
put,  and  the  benefits  which  they  receive 
from  being  included  within  corporate 
limits,  as  compared  with  lands  devoted  to 
other  purposes.  Clark  v.  Kansas  City, 
176  U.  S.  114,  120,  44  L.  Ed.  392. 

The  proviso  in  the  charter  of  the  city 
of  Henderson  Kentucky,  that  "no  land 
embraced  within  the  city  limits,  and  out- 
side of  ten  acre  lots  as  originally  laid  off, 
shall  be  assessed  and  taxed  by  the  city 
council  unless  the  same  is  divided  or  laid 
out  into  lots  of  five  acres  or  less,  and 
unless  all  of  the  same  is  actually  used  and 
devoted  to  farming  purposes,"  refers  only 
to  lands  capable  of  being  cultivated  or 
used  and  divided  into  lots  upon  which 
buildings  may  be  erected  or  over  which 
streets  and  highways  may  be  constructed, 
and  does  not  apply  to  a  bridge  erected 
over  the  Ohio  river  within  the  city  limits. 
The  imposition  of  a  municipal  tax  upon 
such  bridge  does  not  therefore  deny  the 
equal  protection  of  the  laws  to  the  own- 
ers thereof,  in  that  it  subjects  to  taxation 
their  property,  while  all  other  land  not  di- 
vided into  lots  enjoys  an  exemption  from 
taxation  under  this  proviso  of  the  city 
charter.  Henderson  Bridge  Co.  v.  Hen- 
derson City,  173  U.  S.  592,  620,  43  L.  Ed. 
823. 

Fixing  situs  of  mortgages  held  by  non- 
residents.— A  statute  which  makes  mort- 
gages upon  real  estate,  whether  such 
mortgage  security  be  owned  by  residents 
or  nonresidents,  taxable  in  the  county  in 
which  the  real  estate  is  situated  and  in 
which  the  mortgage  is  recorded,  is  not,  as 
applied  to  nonresidents,  unconstitutional, 
either  as  an  attempt  to  tax  property  not 
having  its  situs  within  the  state,  or  as 
denying  the  owner  of  such  mortgage  the 
equal  protection  of  the  laws,  or  as  de- 
priving him  of  his  property  without  proc- 
ess of  law.  Savings  &  Loan  Society  %'. 
Multnomah  County,  169  U.  S.  421.  42  L. 
Ed.  803,  criticising  case  of  the  State  Tax 
on  Foreign-Held  Bonds,  15  Wall.  300,  323, 
21  L.  Ed.  179,  and  holding  it  to  be  unsus- 
tainable on  this  point. 

Bank  shares. — The  Public  Statutes  of 
Massachusetts,  c.  13,  §§  8,  9,  and  10,  pro- 
viding for  the  taxation  of  the  shares  of 
banks    of   issue,    state    and    national,    at    a 


CONSTITUTIONAL  LAW. 


399 


rate  and  in  a  manner  different  from  that 
applied  to  other  moneyed  capital  and  per- 
sonal property,  is  not  repugnant  to  the 
fourteenth  amendment.  Bank  v.  Boston, 
125  U.   S.  60,  69,  31   L.   Ed.   689. 

Corporate  bonds. — An  assessment  of  a 
tax  of  three  mills  upon  the  nominal  or 
face  value  of  corporate  bonds,  instead  of 
assessing  it  upon  their  actual  value,  is  not 
a  denial  of  the  equal  protection  of  the 
laws  when  the  law  applies  alike  to  all 
persons  and  corporations  in  like  situation 
and  there  is  no  unjust  discrimination 
against  any  persons  or  corporations. 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  236,  33  L.  Ed.  892;  Chester  City 
V.  Pennsylvania,  134  U.  S.  240.  33  L.  Ed. 
896;  Jennings  v.  Coal  Ridge  Imp.,  etc., 
Co.,   147   U.   S.   147,  37   L.    Ed.   117. 

Subjecting  foreign  corporation  to  spe- 
cial rule. — The  act  of  the  legislature  of 
New  York,  approved  May  26,  1881  (1 
Sess.  Laws,  1881,  p.  481,  c.  361).  imposing 
a  tax  upon  certain  corporations  doing 
business  within  the  state,  and  providing 
that  they  should  be  subject  to  a  tax  upon 
their  corporate  franchise  or  business,  to 
be  computed  by  certain  percentage  upon 
their  capital  stock  according  to  the  amount 
of  their  business  or  capital  without  the 
state,  although  it  imposed  a  hardship  in 
the  manner  of  estimating  the  amount  of  the 
tax  upon  a  foreign  corporation  doing  busi- 
ness within  the  state,  was  not  unconsti- 
tutional as  depriving  such  a  corporation 
of  the  equal  protection  of  the  laws;  since 
the  corporation  was  not  entitled  to  do 
business  within  the  state  except  upon  the 
conditions  imposed  by  the  state  law,  and 
the  conditions  with  respect  to  the  man- 
ner and  amount  of  the  tax  imposed  being 
solely  within  the  discretion  of  the  state 
legislature.  Horn  Silver  Min.  Co.  v.  New 
York  State,  143  U.  S.  305,  317,  36  L.  Ed. 
164. 

Nor  was  such  statute  unconstitutional 
as  taking  private  property  without  just 
compensation.  Horn  Silver  Min.  Co.  v. 
New  York  State.  143  U.  S.  305,  317,  36 
L.  Ed.  164.  See.  also,  the  title  DUE 
PROCESS  OF  LAW. 

Subjecting  nonresident  stockholders  to 
special  rule. — Taking  into  consideration 
the  fact  that,  under  the  system  of  taxa- 
tion prevailing  in  Connecticut,  the  entire 
revenue  for  the  support  of  the  state  gov- 
ernment is  derived  from  corporation  li- 
censes, etc.,  and  the  residents  of  the  state 
pay  no  state  tax,  but  only  a  tax  to  the  mu- 
nicipality in  which  they  reside,  it  cannot 
be  said  that  the  statute  of  that  state 
which  imposes  a  state  tax  upon  stock 
owned  by  nonresidents  in  local  corpora- 
tions of  that  state,  assessed  at  its  market 
value,  without  any  deduction  on  account 
of  real  estate  held  by  the  corporation, 
while  the  stock  of  resident  stockholders  is 
assessed  at  its  market  value  less  the  pro- 
portionate value  of  all  real  estate  held  by 
the  corporation  upon  which  it  has  already 
paid  a  tax,  is  unconstitutional,  either  as 
denying  the  equal  protection  of  the  laws 


or  as  infringing  paragraph  one  of  §  2,  art. 
4,  of  the  federal  constitution.  Travellers' 
Ins.  Co.  V.  Connecticut,  185  U.  S.  364,  46 
L.    Ed.    949. 

Under  this  statute,  the  rate  of  state 
taxation  upon  the  nonresident  stockhold- 
ers was  fixed  at  fifteen  mills  on  the  dol- 
lar, applying  equally  to  all;  while  the  rate 
of  local  tax  upon  resident  stockholders 
varied  in  the  several  cities  and  towns  ac- 
cording to  the  judgment  of  their  local  au- 
thorities as  to  the  amount  necessary  to 
be  raised  for  carrying  on  the  municipal 
government.  Obviously,  therefore,  the 
varying  difference  in  the  rate  of  the  tax 
upon  the  resident  and  nonresident  stock- 
holders could  not  be  said  to  impose  a  dis- 
crimination against  either  the  one  or  the 
other.  Travellers'  Ins.  Co.  v.  Connecti- 
cut,  185   U.   S.   364,   367,  46   L.    Ed.    949. 

Taxation  of  agents  of  nonresident  pack- 
ers.— The  legislature  of  Georgia  passed 
an  act  imposing  a  tax  on  agents  of  pack- 
ing houses  for  meats,  which  act  was  con- 
strued by  the  supreme  court  of  Georgia 
to  refer  to  the  domestic  but  not  the  in- 
terstate business  of  such  agents,  whether 
they  represented  state  or  foreign  corpo- 
rations. It  is  held  that  where  the  agent 
of  a  foreign  house  does  a  domestic  busi- 
ness also,  he  is  subject  to  the  tax,  and 
cannot  complain  that  he  is  denied  the 
equal  protection  of  the  laws.  Kehrer  v. 
Stewart,   197  U.   S.  60,  69,  49  L.   Ed.  663. 

Classification  of  merchants  according  to 
amount  of  sales. — A  town  ordinance  which 
divides  the  merchants  into  classes  de- 
termined by  the  amount  of  their  sales  is 
not  obnoxious  to  the  equality  clause  of 
the  fourteenth  amendment.  Such  a  law 
operates  on  all  alike  under  the  same  con- 
ditions and  cannot  be  said  to  be  discrimi- 
nating because  the  owner  of  a  small  busi- 
ness pays  tax  at  a  less  rate  per  $100  than 
the  large  dealer.  Clark  v.  Titusville,  184 
U.    S.    329,   333,   46    L.    Ed.    569. 

Statute  excepting  sales  to  nonresident 
customers.— Section  5007  of  the  Iowa 
Code,  which  imposes  a  tax  upon  cigarette 
dealers,  contains  this  provision:  "But 
the  provisions  of  this  section  shall  not 
apply  to  the  sales  by  jobbers  and  whole- 
sale dealers  in  doing  an  interstate  busi- 
ness with  customers  outside  the  state." 
It  was  held  that  this  section  is  not  open 
to  the  objection  of  denying  to  dealers  in 
cigarettes  the  equal  protection  of  the  laws. 
Cook  V.  Marshall  County.  196  U  S  261 
275,    49    L.    Ed.    471. 

Stamp  act  classifications.— Stamp  acts 
are  necessarily  confined  to  certain  classes 
of  transactions  and  to  classes  which,  con- 
sidered economically,  or  from  the  legal 
or  other  possible  points  of  view,  are  not 
very  dififerent  from  other  classes  that 
escape.  New  York  v.  Reardon,  204  U. 
S.   152,  51  L.   Ed.  415. 

Since  you  cannot  have  a  stamp  act  with- 
out something  that  can  be  stamped  con- 
veniently, a  stamp  act  which  proceeds 
upon  a  classification  having  reference  to 
those   things   which   can   be  stamped   con- 
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veniently,  as  compared  with  those  which 
cannot,  is  not  condemned  by  the  constitu- 
tion. New  York  v.  Reardon,  204  U.  S. 
152,   158,  51   L.   Ed.   415. 

Therefore  the  New  York  act  of  1905 
is  not  unconstitutional  as  denying  the 
equal  protection  of  the  laws  because  it 
imposes  a  stamp  duty  upon  stock  trans- 
fers and  not  upon  sales  or  other  kinds  of 
personal  property.  New  York  v.  Rear- 
don, 204  U.  S.  152,  155,  51  L.  Ed.  415. 
See,  also,  as  to  similar  acts  enacted  by 
congress,  Nicol  v.  Ames,  173  U.  S.  509,  43 
L.  Ed.  786;  Treat  v.  White,  181  U.  S.  264, 
45  L.  Ed.  853;  Thomas  v.  United  States, 
192   U.   S.   363,   48   L.    Ed.   481. 

The  fact  that  bonds,  in  most  cases,  pass 
by  delivery,  and  that  a  stamp  tax  could  not 
be  enforced  as  to  transfers  of  bonds,  is 
sufficient  to  warrant  a  distinction  as  be- 
tween transfers  of  stock  and  transfers  of 
bonds.  New  York  v.  Reardon,  204  U.  S. 
152,    158,   51    L.    Ed.   415. 

Neither  is  such  statute  unconstitutional 
as  denying  the  equal  protection  of  the 
laws  because  based  upon  the  par  value 
instead  of  the  market  value  of  the  bonds. 
New  York  v.  Reardon,  204  U.  S.  152,  158, 
159,  51  L.  Ed.  415. 

A  sale  at  an  exchange  forms  a  proper 
basis  for  a  classification  which  excludes 
all  sales  made  elsewhere  from  taxation. 
Nicol  V.  Ames,  173  U.  S.  509.  521,  43  L. 
Ed.  786. 

Inheritance  and  legacy  taxes. — "The 
fourteenth  amendment  does  not  deprive 
a  state  of  the  power  to  regulate  and  bur- 
den the  right  to  inherit,  but  at  the  most 
can  only  be  held  to  restrain  such  an  ex- 
ercise of  power  as  would  exclude  the  con- 
ception of  judgment  and  discretion,  and 
which  would  be  so  obviously  arbitrary 
and  unreasonable  as  to  be  beyond  the  pale 
of  governmental  authority."  Campbell  v. 
California,  200  U.  S.  87,  95,  50  L.  Ed.  382. 
See    the    title    SUCCESSION    TAXES. 

Same — Applying  tax  to  estates  already 
in  course  of  administration. — A  statute 
imposing  an  inheritance  tax  is  not  uncon- 
stitutional as  denying  the  equal  protec- 
tion of  the  laws  by  reason  of  the  fact  that 
it  is  made  to  apply  to  estates  still  in  the 
course  of  administration,  but  not  to  those 
estates  the  administration  of  which  has 
been  finally  closed  at  the  time  of  its  en- 
actment. Cahen  v.  Brewster,  203  U.  S. 
543,  552,  51  L.  Ed.  310,  affirming  the  valid- 
ity of  the  Louisiana  Act  of  June  28,  1904. 

In  this  case  the  state  court  had  decided 
that  property  of  the  deceased  was  subject 
to  taxation  so  long  as  the  estate  was  in 
the  course  of  administration,  and  it  was 
said  by  the  federal  supreme  court  that  it 
certainly  was  not  an  improper  classifica- 
tion to  make  the  tax  depend  upon  a  fact 
without  which  it  would  have  been  in- 
valid. In  other  words,  that  those  who 
are  subject  to  be  taxed  cannot  complain 
that  they  are  denied  the  equal  protection 
of  the  laws  because  of  the  failure  to  tax 
those  who  cannot  legally  be  taxed.  Cahen 


V.   Brewster,  203  U.  S.  543,  552,  51  L.   Ed. 
310. 

Same — As  applied  to  power  of  appoint- 
ment created  by  will  of  person  already  de- 
ceased.— Subdivision  5  of  §  220  of  the 
New  York  statute  enacted  April  16,  1897, 
which  imposes  a  tax  upon  the  privilege  of 
exercising  powers  of  appointment  ac- 
corded by  last  will  and  testament,  is  not 
unconstitutional  as  applied  to  a  power  of 
appointment  created  by  the  will  of  a  tes- 
tator who  died  previous  to  the  enactment 
of  the  statute,  since  it  involves  no  arbi- 
trary or  unequal  regulation,  but  applies 
alike  to  all  property,  persons  and  estates 
in  the  same  condition.  Orr  v.  Gilman,  183 
U.   S.  278,  287,   46   L.   Ed.    196. 

Same — ^Progressive  rate  features;  dis- 
tinctions according  to  degree  of  kin  and 
amounts  received. — The  progressive  rate 
features  of  the  legacy  and  inheritance 
taxes  imposed  by  the  act  of  congress  of 
June  13,  1898,  which  makes  the  rate  of 
tax  to  depend  upon  the  nature  of  the 
links  connecting  those  taking  with  the  de- 
ceased, and  which  progressively  increases 
the  tax  according  to  the  amount  of  the 
legacy  or  shares,  is  not  so  repugnant  to 
fundamental  principles  of  equality  and 
justice  that  the  law  should  be  held  void, 
even  though  it  trangresses  no  express 
limitation  of  the  constitution.  Knowlton 
V.  Moore,  178  U.  S.  41,  109,  44  L.  Ed. 
969.  See,  also,  Magoun  v.  Illinois  Trust 
&  Savings  Bank,  170  U.  S.  283,  293,  42 
L.  Ed.  1037;  Murdock  v.  Ward,  178  U.  S. 
139,  44  L.  Ed.  1009;  Sherman  v.  United 
States,    178    U.    S.    150,    44    L.    Ed.    1014. 

A  law  imposing  an  inheritance  tax.  and 
which  divides  the  distributees  and  next 
of  kin  to  the  deceased  into  three  classes, 
the  first  and  second  being  based  respec- 
tively upon  lineal  and  collateral  relation- 
ship to  the  deceased,  and  the  third  being 
composed  of  strangers  to  his  blood  and 
distant  relatives,  is  not  invalid  as  denying 
the  equal  protection  of  the  laws.  Magoun 
V.  Illinois  Trust  &  Savings  Bank,  170  U. 
S.  283,  296,  42  L.  Ed.  1037,  affirming  the 
constitutionality  of  the  Illinois  inherit- 
ance tax  law,   Laws  of   1895,  p.  301. 

Neither  is  such  law  unconstitutional  be- 
cause the  third  class  above  mentioned  is 
again  divided  into  four  subclasses  ac- 
cording to  the  amount  of  the  estate  re- 
ceived. Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  296.  42  L.  Ed. 
1037. 

The  inheritance  tax  law  of  the  state  of 
Illinois,  Rev.  Stat.  111.  1895,  ch.  120,  par. 
308,  is  not  in  contravention  of  the  four- 
teenth amendment  to  the  constitution  of 
the  United  States  of  America,  in  that  the 
classification  of  life  tenants  is  arbitrary 
and  unreasonable.  It  does  not  deny  to 
life  tenants  the  equal  protection  of  the 
laws,  because,  as  interpreted  and  enforced 
by  the  state  courts,  it  taxes  life  estates 
where  the  remainder  is  to  lineals.  but  does 
not  tax,  and  expressly  exempts,  similar 
life  estates  where  the  remainder  is  to  col- 
laterals   or    to    strangers    in    blood.      Bill- 
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e.  Does  Not  Forbid  Exemptions. — It  is  within  the  power  of  the  state  to 
make  exemptions  from  taxation,  and  if  a  plaintiff's  own  tax  is  correct,  he  has  no 
ground  of  complaint  because  the  property  of  certain  classes  of  persons  or  corpo- 
rations is  altogether  exempt.^     Furthermore,  if  the  state  may  grant  a  total  ex- 


ings  V.  Illinois,  188  U.  S.  97,  101,  47  L- 
Ed.   400. 

'■Undoubtedly,  life  tenants  regarded 
simply  as  persons,  may  be,  in  legal  con- 
templation, the  same;  estates  for  life,  re- 
garded simply  as  estates  with  their  at- 
tributes, also,  in  legal  contemplation,  may 
be  said  to  be  the  same;  but  that  is  not  all 
that  is  to  be  considered,  nor  is  it  de- 
terminative. We  must  regard  the  power 
of  the  state  over  testate  and  intestate  dis- 
positions of  property,  its  power  to  create 
a-nd  limit  estates,  and,  as  resulting,  its 
power  to  impose  conditions  upon  their 
transfer  or  devolution.  It  is  upon  this 
power  that  inheritance  tax  laws  are  based, 
and  we  said,  in  the  Magoun  case,  that 
the  power  could  be  exercised  by  dis- 
tinguishing between  the  lineal  and  eel- 
lateral  relatives  of  a  testator.  There  the 
amount  of  tax  depended  upon  him  who 
immediately  received;  here  the  existence 
of  the  tax  depends  upon  him  who  ulti- 
mately receives.  That  can  make  no  dif- 
ference with  the  power  of  the  state.  No 
discrimination  being  exercised  in  the  crea- 
tion of  the  class,  equality  is  observed. 
Crossing  the  lines  of  the  classes  created 
by  the  statute,  discriminations  may  be  ex- 
hibited, but  within  the  classes  there  is 
•equality."  Billings  i\  Illinois,  188  U.  S. 
97,    104,    47    L.    Ed.    400. 

Same — Interests  in  remainder. — A  state 
law  imposing  an  inheritance  r.r  succes- 
sion tax  is  not  unconstitutional  as  deny- 
ing the  equal  protection  of  the  laws,  be- 
cause, as  construed  by  the  state  courts,  it 
is  made  to  apply  to  intere'^ts  in  remain- 
ders vested  in  right,  but  not  in  posses- 
sion, where,  as  so  construed,  it  applies 
equally  to  all  persons  in  like  situation. 
Orr  V.  Gilman.  183  U.  S.  278,  289,  290.  46 
L.   Ed'.   196. 

Same — Charitable  bequests;  distinction 
between  domestic  and  foreign  institutions. 
— It  cannot  be  said  that  if  a  state  exempts 
property  bequeathed  for  charitable  or 
educational  purposes  from  taxation,  it  is 
unreasonable  or  arbitrary  to  require  the 
charity  to  be  exercised  or  the  education 
to  be  bestowed  within  her  borders  and 
for  her  people,  whether  exercised  through 
persons  or  corporations.  Board  of  Edu- 
cation V.  Illinois,  203  U.  S.  553,  563,  51  L. 
Ed.  314. 

Therefore  a  statute  which  exempts 
from  the  operation  of  an  inheritance  tax 
1.'.  .•  bequests  made  to  domestic  religious 
and  educaticnal  institutions,  without  e.x- 
tending  such  exemptions  to  beqrests  made 
to  similar  foreign  corporations,  is  not  un- 
constitutional as  depriving  foreign  cor- 
porations of  the  equal  protection  of  the 
laws,  even  though  the  claim  is  made  that 
the  foreign  corporation  became  a  person 
4  U  S  Eac-  20 


within  the  jurisdiction  of  the  state  by  go- 
ing there  to  probate  the  will  and  take  title 
to  the  property  there  situated.  Board  of 
Education  v.  Illinois,  203  U.  S.  553,  51  L. 
Ed.  314,  affirming  the  validity  of  the  Illi- 
nois Statute  of  June  15,  1895,  entitled  "an 
act  to  tax  gifts,  legacies  and  inheritances 
in  certain  cases,  and  to  provide  for  the 
collection  of  the  same."  Laws  of  1895,  p. 
301. 

9.  Does  not  forbid  exemptions. — Mis- 
souri V.  Dockery,  191  U.  S.  165,  48  L.  Ed. 
133;  Magoun  v.  Illinois  Trust  &  Savings 
Bank.  170  U.  S.  283,  293,  295,  42  L.  Ed. 
1037;  Connolly  v.  Union  Sewer  Pipe  Co., 
184   U.    S.   540,    562,    46    L.    Ed.    679. 

See  Davidson  v.  New  Orleans,  96  U.  S. 
97,  106,  24  E.  Ed.  616,  where  it  was  said: 
"Tt  is  said  that  the  plaintiff's  property  had 
previously  been  assessed  for  the  same 
purpose,  and  the  assessment  paid.  If  this 
be  meant  to  deny  the  right  of  the  state  to 
tax  or  assess  property  twice  for  the  same 
purpose,  we  know  of  no  provision  in  the 
fed-eral  constitution  which  forbids  this,  or 
which  forbids  unequal  taxation  by  the 
states."  See.  also,  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  237,  33  L.  Ed. 
892;  Chester  City  v.  Pennsylvania,  134  U. 
S.  240,  33  L.  Ed.  896;  Pacific  Express  Co. 
V.  Seibert,  142  U.  S.  339,  351,  35  L.  Ed. 
1035;  Jennings  v.  Coal  Ridge  Imp.,  etc., 
Co..  147  U.  S.  147,  37  L.  Ed.  117;  Mer- 
chants', etc..  Bank  v.  Pennsylvania,  167 
U.  S.  461,  464,  42  L.  Ed.  236.  See,  gen- 
erally,  the   title   TAXATION. 

It  is  not  unconstitutional  for  a  state  to 
grant  exemptions  from  taxation,  and  when 
made  upon  equitable  considerations  in  the 
case  of  a  holder  of  a  certain  franchise, 
such  reduction  does  not  entitle  every 
franchise  holding  corporation  to  a  like 
reduction  on  the  ground  of  equal  protec- 
tion of  the  laws.  New  York  State  v.  New 
York  State  Board  of  Tax  Comm'rs,  199 
U.  S.  53.  50  L.   Ed.  87. 

Those  clauses  of  the  constitution  and 
its  amendments  commanding  due  process, 
equal  protectirn  and  forbidding  the  im- 
pairment of  obligations  are  not  violated 
by  the  New  York  tax  laws  as  amended 
Mav  26,  1899,  imposing  taxes  on  certain 
public  franchises.  New  York  State  V. 
New  York  State  Board  of  Tax  Comm'rs, 
199   U.   S.   53.   50   L.    Ed.   87. 

"Suppose,  for  anv  fair  reason  affecting 
only  its  internal  affairs,  the  state  should 
see  fit  to  wholly  exempt  certain  named  cor- 
porations from  all  taxation.  Of  course 
the  indirect  result  would  be  that  all  other 
property  might  have  to  pay  a  little  larger 
rate  per  cent  in  order  to  raise  the  reve- 
nue necessary  for  the  carrying  on  of  the 
state  government,  but  this  would  not 
invalidate    the    tax    on    other    properly,    or 
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emption,  it  may  grant  a  partial  one.i^'  The  state  having  the  power  to  grant  either 
a  total  or  a  partial  exemption,  a  petitioner  cannot  complain  because  the  favored 
companies  were  relieved  of  one  tax  and  another  substituted  therefor. ^^  And 
it  is  immaterial  whether  such  exemption  results  from  the  language  of  the  statutes 
or  from  the  acts  of  the  officers  charged  with  its  administration.  It  is  for  the 
state  courts  to  decide  whether  the  officers  acted  without  authority,  and  the  plain- 
tiff cannot  successfully  appeal  to  the  United  States  supreme  court  upon  the  al- 
legation that  they  acted   without   authority.12 

f.  Limitations  upon  Pozvers  of  Adjustment  and  Classification — (1)    Generally. 

It  must  not  be  understood  by  what  has  been  said  that  the  question  of  a  denial 

of  the  equal  protection  of  the  laws  can  never  arise  under  the  taxing  statutes  of 
a  state.  On  the  contrary,  the  power  to  tax  is  so  far  limited  that  it  cannot  be 
used  to  impair  ©r  destroy  rights  that  are  given  or  secured  by  the  supreme  law  of 

the  land. ^3 

(2)  Classification  Not  to  Be  Arbitrary;  Hostile  Discnmmations  Forbidden.-— 
Clear  and  hostile  discriminations  against  particular  persons  and  classes,  especi- 
ally such  as  are  of  an  unusual  character,  unknown  to  the  practice  of  our  govern- 
ments, are  obnoxious  to  the  constitutional  prohibition. ^^  The  state  cannot  select 
some  obnoxious  person  or  class  and  cast  upon  their  property  the  sole  burden  of 
taxation,  or  a  burden  differing  from  that  cast  upon  others  whose  property  is  simi- 
larly situated.  Tlie  law  must  operate  impartially  upon  all  persons  and  property 
in  similar  circumstances,  i-"*  "The  question  always  is,  when  a  classification  is 
made,  whether  there  is  any  reasonable  ground  for  it,  or  whether  it  is  purely  and 
simply  arbitrary,  based  upon  no  real  distinction,  and  entirely  unnatural.  If  the 
classification  be  proper  and  legal,  then  there  is  the  requisite  uniformity  in  that 
respect. "^^ 


give  any  right  to  challenge  the  law  as  ob- 
noxk>us  to  the  provisions  of  the  federal 
constitution."  Merchants',  etc..  Bank  v. 
Pennsylvania,  167  U.  S.  4«1,  463,  42  L. 
Ed.  236. 

10.  May  make  a  partial  exemption. — 
Missouri  v.  Dockery,  191  U.  S.  165,  171, 
48    L.    Ed.    133. 

11.  Or  srf)^tate  one  tax  for  another. 
—Missouri  v.  Dockery,  191  U.  S.  165,  171, 
48   L.   Ed.  1*3. 

12.  May  result  from  language  of  statute 
or  from  &ie  administration  of  the  statute ; 
state  questions. — Missouri  v.  Dockery. 
191  U.  S.  165,  171,  48  L.  Ed.   133. 

13.  Limitations  of  powers  of  adjust- 
ment aad  classification. — Connolly  v. 
Ufflion  Sewer  Pipe  Co.,  1&4  U.  S.  540,  563, 
4«    L.    Ed.   679. 

14.  Arbitrary  and  hostile  discrimina- 
tions.—Bell's  Gap  R.  Co.  V.  Pennsylvania, 
134  U.  S.  232,  237,  33  L.  Ed.  892;  Chester 
City  V.  Pennsylvania,  134  U.  S.  240,  33  L. 
Ed.   896. 

15.  Same. — Tappan  v.  Merchants'  Nat. 
Bank  19  Wall.  490,  504,  22  L.  Ed.  189; 
State  Railroad  Tax  Cases,  92  U.  S.  575, 
612,  23  L.  Ed.  663;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  Ed.  923;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321.  337,  29 
L  Ed  414;  Bank  v.  Boston,  125  U.  S. 
60  69,  31  L.  Ed.  689;  Bell's  Gap  R.  Co. 
V.  Pennsylvania.  134  U.  8.  232.  33  L.  Ed. 
892;  Chester  City  V.  Pennsylvania,  134 
U  S  240,  33  L.  Ed.  896;  Home  Ins.  Co. 
V.  New  York  State,  134  U.  S.  594,  606,  33  L. 
Ed  1025;  Pacific  Express  Co.  v.  Seibert, 
142  U  S.  339,  352,  35  L.  Ed.  1035; 
Giozza  V.  Tiernan.   148   U.   S.   657,   662,   37 


L.    Ed.    599;    Merchants',     etc.,     Bank      v. 

Pennsylvania,    167    U.    S.    461,    464,    42    L- 

Ed.    236;     Florida    Cent.,    etc.,    R.    Co.    v. 

Reynolds,    183    U.    S.    471,    476,    46    L.    Ed. 

283;    Travellers'    Ins.    Co.    v.    Connecticut. 

1S5   U.    S.    364,   372,   46   L.    Ed.   949. 

16.     Same.— Gulf,    etc.,    R.    Co.    v.    Ellis, 

165  U.   S.   150,  155,  41   L.   Ed.   66;   Magoun 

V.   Illinois   Trust   &   Savings   Bank,   170   U. 

S.  283,  294,  42  L.  Ed.  1037;  Nicol  v.  Ames. 

173  U.   S.   509,  .521,  43   L.    Ed.  786. 

Discrimination    on    account    of   race    or 

color.— See    the     title    CIVIL     RIGHTS, 

vol.   3,  p.   833. 

Classification   based   upon   ownership. — 

Property  of  the  same  kind  and  under  the 

same    condition    and    used    for    the    same 

pttrpose  cannot  b€  divided  into  different 
classes    for    purposes    of    taxation    and    be 

taxed  by  a  different  rule  simply  because 
it  belongs  to  different  owners.  McHenry 
V.  Alford,  168  U.  S.  651,  666,  42  L  Ed. 
614. 

Yet,  where  the  situation  and  the  pos- 
sible use  and  the  present  condition  of  the 
ownership  of  lands  are  wholly  different 
from  ordinary  ownership,  a  classification 
is  not  arbitrary  nor  unreasonable  which 
places  such  lands  outside  the  class  of 
lands  owned  in  the  ordinary  way  by  in- 
dividuals. McHenry  v.  Alford,  168  U. 
S.    651,    666,    42    L-    Ed.    614. 

Chapter  99  of  the  laws  of  the  territory 
of  Dakota  of  1883,  taxing  lands  owned  by 
the  Northern  Pacific  Railroad  Company 
outside  of  its  right  of  way,  by  requiring- 
the  payment  of  a  percentage  on  gross 
earnings  of  the  company  in  lieu  of  all 
other  taxes,  held  not  to  be  in  conflict  with- 
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(3)  State  Permitted  a  Wide  Discretion. — "The  mere  fact  that  such  legisla- 
tion may  operate  with  harshness  is  not  of  itself  sufficient  to  justify  the  court  in 
declaring  it  unconstitutional.  These  matters  of  classification  are  of  state  policy, 
to  be  determined  by  the  state,  and  the  federal  government  is  not  charged  with 
the  duty  of  supervising  its  action.""  "The  discretion  of  the  state  in  such  matters 
is  very  great  and  should  be  exercised  solely  with  reference  to  the  general  wel- 
fare as  involved  in  the  necessity  of  taxation  for  the  support  of  the  state.  A  state 
may  in  its  wisdom  classify  property  for  purposes  of  taxation,  and  the  exercise 
of  its  discretion  is  not  to  be  questioned  in  a  court  of  the  United  States,  so  long 
as  the  classification  does  not  invade  rights  secured  by  the  constitution  of  the 
United  States.''^^ 

Greater  Discretion  in   Matters   of  Taxation  than  in   Other   Cases. 

See  ante,   "Rigid   Equality   Not   Required;    Legislature   Permitted   a   Wide  Dis- 
cretion." VII,  B,  2,  h,  (9). 

(4)  Statute  Not  Invalid  Because  of  Mere  Inequality  of  Results. — Absolute 
equality  in  taxation  cannot  be  obtained,  and  mere  inequality  in  the  results  of  a 
state  tax  law  is  not  sufficient  to  invalidate  it.^^  Inequality  of  burden  does  not 
establish  the  unconstitutionality  of  the  law  under  which  a  tax  is  levied. 20     The 


the  organic  act  of  the  territory  (Act  of 
March  2,  1861,  c.  86,  12  Stat.  239)  for- 
bidding any  discrimination  to  be  made  in 
'the  taxing  of  different  kinds  of  property 
in  the  territory  and  requiring  all  taxes  to 
be  in  proportion  to  the  value  of  the  prop- 
erty taxed.  McHenry  v.  Alford,  168  U. 
S.    651.   42    L.    Ed.    614. 

Classification  may  be  justified  by  na- 
ture of  business  or  property. —  It  is  often 
more  equitable  to  classify  and  separate 
u«der  the  taxation  laws  corporations  do- 
ing business  of  such  a  widely  different  na- 
ture that  one  uniform  method  of  collect- 
ing taxes  could  only  be  unequal  and 
unjust.  In  such  case  the  legislature  is 
justified  in  placing  corporations  doing 
business  of  one  particular  nature  in  a 
class  by  themselves  and  subjecting  them 
to  a  different  method  of  effecting  collec- 
tion. Western  Union  Tel.  Co.  v.  In- 
diana, 165  U.   S.  304,  309,  41   L.   Ed.   725. 

An  act  of  a  state  legislature  providing 
for  the  collection  of  taxes  from  any  tele- 
graph company  doing  business  in  the  state 
is  not  unconstitutional  because  it  con- 
tains a  clause  to  the  effect  that,  on  the  fail- 
ure of  the  company  to  "pay  any  taxes 
assessed  against  it  in  any  county  or  town- 
ship of  the  state,  in  addition  to  other 
remedies  provided  by  law  for  the  collec- 
tion of  taxes,  an  action  may  be  prose- 
cuted in  the  name  of  the  state  of  Indiana 
by  the  prosecuting  attorneys  of  the  dif- 
ferent judicial  circuits  of  the  state  on  the 
relation  of  the  auditors  of  the  different 
counties  of  this  state,  and  the  judgment 
in  said  action  shall  include  a  penalt)'  of 
fifty  per  cent  of  the  amouat  of  taxes  so 
assessed  and  unpaid."  The  addition  of  the 
penalty  does  not  amount  to  an  arbitrary 
discrimination  or  a  deprivation  of  prop- 
erty without  due  process  of  law.  West- 
ern Union  Tel.  Co.  v.  Indiana,  165  U.  S. 
304,    305,   41    L.    Ed.   725. 

17.  Harsh  operation  not  sufficient  to  in- 
validate;    questions      of     state     policy. — 


Florida    Cent.,    etc..    R.    Co.    v.    Reynolds, 
183   U.    S.    471,    480,   46    L.    Ed.    283. 

18.  State  permitted  a  wide  discretion. 
— Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  562,  46  L.  Ed.  679;  Williams  v. 
Parker,  188  U.  S.  491,  503,  47  L.  Ed.  560; 
Cook  V.  Marshall  County,  196  U.  S.  261, 
274,   49   L.    Ed.   471. 

The  judiciary  should  be  very  reluctant 
to  interfere  with  the  taxing  systems  of  a 
state,  and  should  never  do  so  unless  that 
which  the  state  attempts  to  do  is  in  pal- 
pable violation  of  the  constitutional  rights 
of  the  owners  of  property.  King  v  Mul- 
lins,  171  U.  S.  404,  43  L.  Ed.  214,  fol- 
lowed in  King  v.  Panther  Lumber  Co, 
171   U.    S.   437,   43    L.    Ed.   227. 

19.  Statute  not  invalid  because  of  mere 
inequality  of  results.— Tappan  v.  Mer- 
chants' Nat.  Bank,  19  Wall.  490,  504  22 
L.  Ed.  189;  State  Railroad  Tax  Cases",  92 
U.  S.  575,  612,  23  L.  Ed.  663;  Bell's  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33 
L.  Ed.  892;  Merchants',  etc..  Bank  v. 
Penn.sylvania,  167  U.  S.  461.  464,  42  L.  Ed. 
236;  Travellers'  Ins.  Co.  v.  Connecticut, 
185    U.    S.    364,   372,   46    L.    Ed.    949. 

The  federal  constitution  imposes  no  re- 
straints on  the  state  in  regard  to  unequal 
taxation.  Davidscm  v.  New  Orleans,  96 
U.  S.  97,  105,  24  L.  Ed.  616;  Magoun  v. 
Illmois  Trust  &  Savings  Bank,  170  U  S. 
283,   295,   42   L.   Ed.   1037. 

20.  Same. — Merchants',  etc.,  Bank  v. 
Pennsylvania,  167  U.  S.  461,  464,  42  L.  Ed.' 
236;  Jennings  v.  Coal  Ridge  Imp.,  etc., 
Co.,  147  U.  S.  147.  37  L.  Ed.  117;  Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S  232, 
33  L.  Ed.  892;  Magoun  v.  Illinois  Trust 
&  Savings  Bank,  170  U.  S.  283,  296  42  L 
Ed.    1637. 

Discounts  for  prompt  payment. — "It  is 
common  practice  in  the  state  to  offer  a 
discount  for  payment  before  the  speci- 
fied time,  and  impose  penalties  for  non- 
payment at  such  time.  This,  of  course, 
results    in    inequality    of    burden,    but    it 
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upholding  of  an  act  as  embodying  a  principle  generally  fair  and  doing  as  nearly 
equal  justice  as  can  be  expected  imports  that  if  a  particular  case  of  hardship 
arises  under  it  in  its  natural  and  ordinary  application,  that  hardship  must  be  borne 
as  one  of  the  imperfections  of  human  things.  And  this  has  been  the  implication 
of  the  cases. 21  "There  is,  therefore,  no  precise  application  of  the  rule  of  rea- 
sonableness of  classification,  and  the  rule  of  equality  permits  many  practical 
inequalities.  And  necessarily  so.  In  a  classification  for  governmental  purposes 
there  cannot  be  an  exact  exclusion  or  inclusion  of  persons  and  things. "22  It 
is  enough  that  there  is  no  discrimination  in  favor  of  one  as  against  another  of 
the  same  class. -^ 

Applies  to  Benefits  as  Well  as  Burdens. — This  principle  applies  to  the 
benefits  as  well  as  the  burdens  of  taxation.  Taxes  otherwise  lawful  are  not  in- 
validated by  the  allegation,  or  even  the  fact,  that  the  resulting  benefits  are  un- 
equally  shared.-^ 

g.  Special  Assessments — (1)  Generally  as  to  the  Pozuer  of  the  Legislature 
to  Apportion  Public  Burdens. — The  legislature  has  undoubted  power  to  appor- 
tion a  public  burden  among  all  the  taxpayers  of  the  state,  or  among  those  of  a 
particular  section.  In  its  judgment,  those  of  a  single  section  may  reap  the  prin- 
cipal benefit  from  a  proposed  expenditure,  as  from  the  construction  of  a  road, 
a  bridge,  an  almshouse,  or  a  hospital.  It  is  not  unjust,  therefore,  that  they  should 
alone  bear  the  burden.--^  Special  burdens  are  often  necessary  for  general  bene- 
fits— for  supplying  water,  preventing  fires,  lighting  districts,  cleaning  streets, 
opening  parks,  and  many  other  objects.  Regulations  for  these  purposes  may 
press  with  more  or  less  weight  upon  one  than  upon   another,  but  they  are  de- 


does  not  invalidate  the  tax.  The  inequal- 
ity of  result  comes  from  the  election  of 
certain  taxpayers  to  avail  themselves  of 
privileges  offered  to  all."  Merchants', 
etc.,  Bank  v.  Pennsylvania,  167  U.  S.  461, 
464,   42   L.    Ed.   236. 

Statute  providing  for  optional  composi- 
tion or  modus. — The  Pennsylvania  act  of 
June  8,  1891.  Laws  Penn.  1891,  p.  240, 
which  provides  that  any  bank,  state  or 
national,  which  shall  collect  from  its 
shareholders  and  pay  to  the  state  a  tax 
of  eight  mills  on  the  dollar  upon  the  par 
value  of  all  its  shares,  shall  not  be  re- 
quired to  pay  any  further  local  tax  upon 
its  shares  or  upon  so  much  of  the  capi- 
tal and  profits  as  shall  not  be  invested  in 
real  estate,  but  that  every  national  bank 
which  fails  to  elect  to  pay  such  tax  of 
eight  mills  shall  be  compelled  to  pay  a 
tax  of  four  mills  upon  the  actual  value  of 
each  share  issued  by  it,  is  not  obnoxious 
to  the  equal  protection  clause  of  the 
fourteenth  amendment,  since  the  privilege 
which  is  alleged  to  produce  the  inequality, 
namely  that  of  discharging  the  tax  by 
the  payment  of  the  eight  mills,  is  offered 
to  all  alike.  Merchants',  etc..  Bank  v. 
Pennsylvania.  1G7  U.  S.  461,  42  L.  Ed.  236. 

Requiring  municipal  corporations  to 
bear  special  burdens. — The  cr^ntention  that 
if  the  legislature  could  take  away  a  right 
for  the  use  of  the  public,  it  could  not  re- 
quire the  city  to  make  compensation  for 
it,  but  should  have  provided  for  the  pay- 
ment of  damages  from  the  treasury  of  the 
commonwealth,  would  limit  too  strictly 
the  power  of  the  legislature  in  the  distri- 
bution of  public  burdens.  Very  wide  dis- 
cretion is  left  with  the  lawmaking  power 
in    this    particular.      The    legislature    may 


change  the  political  subdivisions  of  the 
commonwealth  by  creating,  changing,  or 
abolishing  particular  cities,  towns  or 
counties.  It  may  require  any  of  them  to 
bear  such  share  of  the  public  burdens  as 
it  deems  just  and  equitable.  This  right 
has  been  exercised  in  a  great  variety  of 
ways.  Williams  v.  Parker,  188  U.  S.  491, 
503,    47    L.    Ed.    560. 

21.  Same. — Davidson  v.  New  Orleans, 
96  U.  S.  97.  106,  24  L.  Ed.  616;  Mattingly 
V.  District  of  Columbia,  97  U.  S.  687,  692, 
24  L.  Ed.  1098;  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  52,  55,  42  L.  Ed.  943; 
Detroit  v.  Parker,  181  U.  b.  399,  400,  45 
L.  Ed.  917;  Chadwick  v.  KcUey.  187  U. 
S.  540,  544,  47  L.  Ed.  293;  Louisville,  etc., 
R.  Co.  V.  Barber  Asphalt  Paving  Co.,  197 
U.    S.   430,    434,   49   L.    Ed.    819. 

22.  No  precise  application  of  rule. — 
Magoun  v.  Illinois  Trust  &  Savings  Bank, 
170   U.   S.   283,  296,  42  L.   Ed.   1037. 

23.  Same.— Bell's  Gap  R.  Co.  v.  Penn- 
sylvania. 134  U.  S.  232,  33  L.  Ed.  892; 
Home  Ins.  Co.  v.  New  York  State,  134  U. 
S.  594,  33  L.  Ed.  1025;  Pacific  Express  Co. 
V.  Seibert,  142  U.  S.  339,  35  L.  Ed.  1035; 
Giozza  V.  Tiernan,  148  U.  S.  657,  662,  37 
L.   Ed.   599. 

24.  Applies  to  benefits  as  well  as  bur- 
dens.— Wagoner  v.  Evans,  170  II.  S.  588, 
592,   42    L.    Ed.    1154 

25.  Apportionment  of  public  burdens; 
powers  of  legislature. — Railroad  Co.  v. 
County  of  Otoe.  16  Wall.  667,  676,  21  L. 
Ed.  375;  Charlotte,  etc.,  R.  Co.  v.  Gibbes, 
J  42  U.  S.  386,  35  L.  Ed.  1051;  New  York, 
etc.,  R.  Co.  V.  Bristol,  151  U.  S.  556,  571, 
38  L.  Ed.  269;  Connecticut  v.  Woodruff, 
153    U.    S.    6«9.   38    L.    Ed.    £.:D. 
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signed,  not  to  impose  unequal  or  unnecessary  restrictions  upon  any  one,  but  to 
promote,  with  as  little  individual  inconvenience  as  possible,  the  general  good. 
Though,  in  many  respects,  necessarily  special  in  their  character,  they  do  not  fur- 
nish just  ground  of  complaint  if  they  operate  alike  upon  all  persons  and  property 
under  the   same  circumstances  and  conditions.^s 

(2)  Requiring  Public  Service  Companies  to  Bear  Expense  Incident  to  Aboli- 
tion of  Crossings,, Removal  of  Tracks,  Pipes,  etc. — It  frequently  happens  that 
tracks,  pipes  and  other  works  of  railroad,  gas  and  like  public  service  corporations, 
constructed  under  authority  of  law,  and  remaining  in  the  same  condition  as  they 
were  when  constructed,  become,  owing  to  changed  conditions  in  their  surround- 
ings, the  growth  of  population,  march  of  progress,  etc.,  a  menace  to  public 
safety  or  an  obstruction  to  needed  public  improvements.  It  is  the  settled  doc- 
trine in  such  cases,  so  far  as  the  fourteenth  amendment  is  concerned,  that  the 
proprietors  of  such  works  must  be  presumed  to  have  constructed  the  same  with 
knowledge  of  the  fact  that  alterations  might  become  necessary,  and  that  in  con- 
structing their  works,  they  did  so  subject  to  the  paramount  right  of  the  state  to 
compel  such  changes  as  the  public  safety  or  the  public  welfare  might  demand. 
In  such  case  it  is  no  denial  of  the  equal  protection  of  the  laws,  or  deprivation 
of  property  without  due  process  of  law,  to  compel  the  owners  of  such  property 
to  not  only  make  the  needed  alterations,  but  to  bear  the  entire  expense  thereof. 28 


26.  Same.— Barbier  v.  Connolly.  113  U. 
S.   27,   31,   28   L.   Ed.   923. 

There  are  man}'  instances  where  par- 
ties are  compelled  to  perform  certain 
acts  and  to  bear  certain  expenses  when 
the  public  is  interested  in  the  acts  which 
are  performed  as  much  as  the  parties 
themselves.  Thus,  in  opening,  widening 
or  improving  streets,  the  owners  of  ad- 
joining property  are  often  compelled  to 
bear  the  expense,  or  at  least  a  portion  of 
it,  notwithstanding  the  work  done  is 
chiefly  for  the  benefit  of  the  public.  So, 
also,  in  the  draining  of  marsh  lands,  the 
public  is  directly  interested  in  removing 
the  causes  of  malaria,  and  yet  the  ex- 
pense of  such  labor  is  usvially  thrown  upon 
the  owners  of  the  property.  Quarantine 
regulations  are  adopted  for  the  protection 
of  the  public  against  the  spread  of  dis- 
ease, yet  the  requirement  that  the  vessel 
examined  shall  pay  for  the  examination  is 
a  part  of  all  quarantine  systems.  Mor- 
gan's Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455,  466,  30  L.  Ed. 
237. 

So,  the  expense  of  a  compulsory  exami- 
nation of  a  railroad  engineer,  to  ascertain 
whether  he  is  free  from  color  blindness, 
has  been  held  to  be  properly  chargeable 
against  the  railroad  company.  Nashville, 
etc.,  Railway  v.  Alabama.  128  U.  S.  96, 
101,  32  L.   Ed.  352. 

So  where  work  is  done  in  a  par- 
ticular county  for  the  benefit  of  the 
public,  the  cost  is  oftentimes  cast 
upon  the  county  itself  instead  of  upon 
the  whole  state.  Thus  in  County  of  Mo- 
bile V.  Kimball,  102  U.-  S.  691.  26  L.  Ed. 
238,  it  was  held  that  a  provision  for  the  is- 
suing of  bonds  by  a  county  in  Alabama 
could  not  be  declared  invalid,  although  it 
imposed  upon  one  county  the  expense  of 
an  improverrkent  in  which  the  whole  state 
was   interested.    In    such   instances,   where 


the  interests  of  the  public  and  of  individuals 
are  blended  in  any  work  or  service  im- 
posed by  law,  whether  the  cost  shall  be 
thrown  entirely  upon  the  individuals  or 
upon  the  state,  or  be  apportioned  be- 
tween them,  is  matter  of  legislative  discre- 
tion. Charlotte,  etc..  R.  Co.  v.  Gibbes, 
142   U.   S.   386.  395,   35   L.   Ed.   1051. 

Special  assessments;  Kentucky  Stat- 
ute of  March  24,  1882.— Unjust,  unequal, 
or  arbitrary  burdens  are  not  authorized 
to  be  imposed  by  the  terms  of  the  Ken- 
tucky statute  of  March  24,  1882,  which  au- 
thorizes the  city  of  Louisville  to  assess 
the  cost  of  street  improvements  upon  the 
owners  of  adjoining  lots;  and  oppor- 
tunity being  given  to  every  party  in- 
terested to  be  heard  in  opposition  to  the 
enforcement  of  the  liability  in  the  courts, 
which  are  specifically  authorized  to 
"make  all  corrections,  rules,  and  orders 
to  do  justice  to  all  parties  concerned," 
said  act  does  not  deprive  said  owners  of 
their  property  without  due  process  of  law, 
nor  deny  them  the  equal  protection  of  the 
laws.  Walston  v.  Nevin,  128  U.  S.  578, 
581,    32    L.    Ed.    544. 

Special  assessments  in  the  City  of 
Washington. — See  Willard  v.  Presbury, 
14  Wall.  676.  20  L.  Ed.  719.  See,  also,  the 
titles  DISTRICT  OF  COLUMBIA; 
SPECIAL  ASSESSMENTS. 

28.  Requiring  public  service  companies 
to  bear  expense  incident  to  removal  of 
track  pipes,  abolition  of  grade  crossings, 
etc.— Ne%v  York,  etc..  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  Ed.  269;  Connecticut 
V.  Woodruff.  153  U.  S.  689.  3S  L.  Ed.  869. 
See.  also,  Gibson  v.  United  States,  166  U. 
S.  269.  41  L.  Ed.  996;  Wabash.  R.  Co.  v. 
Defiance.  167  U.  S.  88.  42  L.  Ed.  87;  Chi- 
cago, etc.,  R.  Co.  V.  Nebraska.  170  U.  S. 
57,  74,  42  L.  Ed.  948;  Bedior<l  v.  United 
States.  192  U.  S.  217,  224.  48  L.  Ed.  414; 
New   Orleans   Gas  Light  Co.  v.   Drainage 
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And  not  only  may  the  legislature  put  the  entire  expense  of  altering  or  removing 
its  own  tracks  upon  a  railroad  company,  but  it  may,  if  it  sees  tit,  leave  the 
tracks  as  they  are  and  require  the  company  to  bear  the  expense  of  constructing 
and  maintaining  a  viaduct.^^     And  what  the  legislature  may  itself  do,  it  may  do, 


Commission,  197  U.  S.  453,  49  L.  Ed.  831; 
Chicago,  etc.,  R.  Co.  v.  Illinois,  200  U.  S. 
561,  582,  593,  595.  50  L.  Ed.  596;  West 
Chicago  Street  R.  Co.  v.  Illinois,  201  U. 
S.  506,  524,  50  L-  Ed.  845;  Union  Bridge 
Co.  V.  United  States,  204  U.  S.  364,  388, 
51    L.    Ed.    523. 

Abolition  of  grade  crossings.— An  act 
enacted  for  the  purpose  of  abolishing 
grade  crossings,  and  placing  the  entire 
costs  of  the  expense  incidental  to  such 
abolition  upon  the  respective  railroad 
companies,  is  a  valid  exercise  of  the  police 
powers  of  the  state.  New  York,  etc.,  R. 
Co.  V.  Bristol,  151  U.  S.  556,  38  L.  Ed.  269; 
Connecticut  v.  Woodruff,  153  U.  S.  689,  38 
L  Ed.  869;  Chicago,  etc.,  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  74,  42  L.  Ed.  948. 

29  Chicago,  etc..  R.  Co.  v.  Nebraska, 
170  U.  S.  57,  74,  42  L.  Ed.  948,  following 
New  York,  etc.,  R.  Co.  v.  Bristol,  151  U. 
S  556,  38  L.  Ed.  269.  See,  also,  Wa- 
bash R.  Co.  V.  Defiance.  167  U.  S.  88,  42 
L.   Ed.   87. 

And  where  two  or  more  railway  com- 
panies own  and  operate  tracks  crossing  a 
public  street  at  the  same  place,  it  is  com- 
petent for  the  legislature  to  apportion 
the  cost  among  them  in  such  proportion 
as  it  may  see  fit,  or  it  may  place  the  en- 
tire burden  upon  one  of  the  companies. 
Chicago,  etc.,  R.  Co.  v.  Nebraska,  170  U. 
S     57,   76,  42   L.    Ed.  948. 

This  is  also  true  where  one  or  more 
companies  own  the  tracks  and  permit 
other  companies  to  operate  trains  over 
the  same  under  contract.  It  is  not  a  de- 
nial of  the  equal  protection  of  the  laws 
for  the  legislature  to  apportion  the  entire 
burden,  including  the  cost  of  constructing 
and  maintaining  the  viaduct,  among  the 
companies  actually  owning  the  tracks,  in 
such  proportion  as  it  may  see  fit,  without 
taking  any  notice  of  the  companies  who 
operate  trains  thereover  under  contract 
with  the  owners.  Chicago,  etc..  R.  Co.  v. 
Nebraska,  170  U.  S.  57,  75,  42  L.  Ed.  948. 

Obstructions  to  navigation.— Altera- 
tions or  changes  required  to  secure  navi- 
gation against  an  unreasonable  obstruc- 
tion is  not  a  taking  of  private  property 
for  public  use  within  the  meaning  of  the 
constitution;  and  the  cost  of  such  altera- 
tion or  changes  is  to  be  deemed  inci- 
dental only  to  the  exercise  of  an  un- 
doubted function  of  the  United  States 
when  exerting  its  power  to  regulate  com- 
merce among  the  states.  Requiring  the 
person  or  corporations  maintaining  such 
obstruction  to  bear  the  entire  expense  of 
the  alteration  is  not,  therefore,  a  denial 
of  the  equal  protection  of  the  laws.  Union 
Bridge  Co.  v.  United  States,  204  U.  S. 
364    388,   51   L.    Ed.    523. 

Therefore,    although    a    bridge,    erected 


over  a  navigable  river  under  the  au- 
thority of  a  state  charter,  may  have  been 
lawful  and  not  an  obstruction  to  com- 
merce as  carried  on  at  the  time  of  its 
erection,  nevertheless  the  proprietors  of 
such  bridge  must  be  held  to  have  con- 
structed it  with  full  knowledge  of  the 
paramount  authority  of  congress  to  regu- 
late commerce,  and  it  cannot  be  said  that 
they  are  denied  the  equal  protection  of 
the  laws  nor  deprived  of  their  property 
without  just  compensation  when  they  are 
made  to  bear  the  expenses  incident  to  the 
alterations  required  by  congress  in  the 
exercise  of  its  power  to  regulate  com- 
merce. Union  Bridge  Co.  v.  United 
States,   204   U.    S.    364,    51    L.    Ed.    523. 

In  the  case  of  West  Chicago  Street  R. 
Co.  V.  Illinois,  201  U.  S.  506,  524,  50  L. 
Ed.  845,  the  principal  question  related  to 
the  duty  of  a  street  railroad  company, 
which  had  lawfully  constructed  a  tunnel 
under  the  Chicago  River,  to  obey  an  ordi- 
nance of  the  city,  requiring  the  company, 
at  its  own  cost  and  expense,  to  lower  its 
tunnel,  so  as  to  provide  for  a  certain 
depth  over  it,  which  had  been  ascer- 
tained by  competent  federal  and  local  au- 
thority to  be  necessary  for  the  increased 
demands  of  navigation.  The  federal  court 
held,  upon  the  adjudged  cases,  that  the 
rights  of  the  company,  as  the  owner  of 
the  fee  of  the  land,  on  either  side  of  the 
river  or  in  its  bed,  were  subject  to  the 
paramount  right  of  navigation  over  the 
waters  of  the  river.  It  said:  "In  the 
case  before  us  the  public  demands  noth- 
ing to  be  done  by  the  railroad  company 
except  to  remove  the  obstruction  which 
itself  placed  and  maintained  in  the  river 
under  the  condition  that  navigation  should 
not  at  any  time  be  thereby  interrupted. 
The  removal  of  such  obstruction  is  all 
that  is  needed  to  protect  navigation.  So 
that  whatever  cost  attends  the  removal  of 
the  obstruction  must  be  borne  by  the  rail- 
road company.  The  condition  under 
which  the  company  placed  its  tunnel  in 
the  river  being  met  by  the  company,  the 
public  has  no  further  demands  upon  it. 
This  cannot  be  deemed  a  taking  of  private 
property  for  public  use  or  a  denial  of  the 
equal  protection  of  laws  within  the  mean- 
ing of  the  constitution,  but  is  only  the  re- 
sult of  the  lawful  exercise  of  a  govern- 
mental power  for  the  common  good." 
See.  also,  Chicago,  etc.,  R.  Co.  v.  Illinois, 
200  U.  S.  561,  582,  593,  595,  50  L.  Ed.  596, 
and  authorities  cited. 

Bridge  over  non-navigable  stream. — In 
Chicago,  etc.,  R.  Co.  v.  Illinois,  200  U.  S. 
561,  582,  593,  595,  50  L.  Ed.  596,  these  prin- 
ciples were  applied  against  a  railway  com- 
pany owning  a  bridge  that  had  been  law- 
fully   constructed    by   it    over    a    nonnavi- 
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through  the  instrumentaUty  of  a  city  counsel  proceeding  in  the  exercise  of  a  le- 
gally delegated  discretion. ^*^ 

(3)  Petitions,  Protests,  Remonstrances,  etc. — Where  a  general  drainage  law, 
providing  for  the  drainage  of  swamp  and  marshy  lands  upon  the  application  of 
a  part  of  the  owners,  and  in  the  absence  of  a  remonstrance  by  a  majority  of  the 
owners  of  the  lands  which  it  is  proposed  to  drain,  is  applicable  to  all  lands  of 
the  same  kind,  and  no  person  can  be  assessed  under  it  for  the  expense  of  drain- 
age without  notice  and  opportunity  to  be  heard,  the  proprietors  are  neither  de- 
nied the  equal  protection  of  the  laws  nor  deprived  of  their  property  without  due 
process  of  law,  within  the  meaning  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States.^^ 


gable  creek  running  through  certain 
swamp  or  slough  lands  which  the  drain- 
age commissioners  were  required  by  stat- 
ute to  drain  in  order  to  make  them  tillable 
and  fit  for  cultivation.  The  commission- 
ers, in  executing  the  work  of  draining, 
found  it  necessary  that  the  creek  over 
which  the  railway  bridge  was  constructed 
should  be  deepened  and  enlarged,  and  a 
greater  opening  made  under  the  bridge 
for  the  passage  of  the  increased  amount 
of  water  caused  by  the  deepening  and  en- 
larging of  the  bed  of  the  creek.  The  rail- 
way company  was  required,  at  its  own 
cost,  to  construct  such  a  bridge  over  the 
creek  as  would  meet  the  necessities  of 
the  situation  as  it  was  or  would  be  under 
the  drainage  plan  of  the  commissioners. 
The  company  refused  to  obey  the  order. 
The  contention  of  the  railway  company 
was  that  as  the  bridge  was  lawfully  con- 
structed under  its  general  corporate 
powers,  and  as  the  depth  and  width  of  the 
channel  under  it  were  sufiicient,  at  the 
time,  to  carry  ofif  the  water  of  the  creek 
as  it  then  and  subsequently  flowed,  the 
foundation  of  the  bridge  could  not  be  re- 
moved, and  its  use  of  the  bridge  disturbed, 
unless  compensation  be  first  made  or  se- 
cured to  the  company  in  such  amount  as 
would  be  sufficient  to  meet  the  expense  of 
removing  the  timbers  and  stones  from  the 
creek  and  of  constructing  a  new  bridge  of 
such  length  and  with  such  opening  under 
it  as  the  plan  of  the  commissioners  would 
make  necessary.  The  company  insisted 
that  to  require  it  to  meet  these  expenses 
out  of  its  own  funds  would  be,  within  the 
meaning  of  the  constitution,  a  taking  of 
its  property  for  public  use  without  com- 
pensation, and,  therefore,  without  due 
process  of  law.  The  court,  after  a  review 
of  authorities  said:  "Without  further  dis- 
cussion we  hold  it  to  be  the  duty  of  the 
railway  company,  at  its  own  expense,  to 
remove  from  the  creek  the  present  bridge, 
culvert  timbers,  and  stones  placed  there 
by  it,  and  also  (unless  it  abandons  or  sur- 
renders its  right  to  cross  the  creek  at  or 
in  the  vicinity  of  the  present  crossing)  to 
erect  at  its  own  expense  and  maintain  a 
new  bridge  for  crossing  that  will  conform 
to  the  regulations  established  by  the 
drainage  commissioners,  under  the  au- 
thority of  the  state;  and  such  a  require- 
ment if  enforced  will  not  amount  to  a 
taking  of  private  property  for  public  use 


within  the  meaning  of  the  constitution, 
nor  to  a  denial  of  the  equal  protection  of 
the  laws." 

Gas  mains  under  streets. — In  the  case 
of  New  Orleans  Gas  Light  Co.  v.  Drain- 
age Commission,  197  U.  S.  453,  49  L.  Ed. 
831,  it  appeared  that  a  gas  company  had 
acquired  an  exclusive  right  to  supply  gas 
to  the  city  of  New  Orleans  and  its  inhabi- 
tants through  pipes  and  mains  laid  in  the 
streets.  In  the  exercise  of  that  right  it 
had  laid  its  pipes  in  the  streets,  ^bse- 
quently  a  drainage  commission,  proceed- 
ing under  statutory  authority,  devised  a 
system  of  drainage  for  the  city,  and  in  the 
execution  of  its  plans  it  became  necessary 
to  change  the  location  in  some  streets  of 
the  mains  and  pipes  laid  by  the  gas  com- 
pany. It  was  contended  by  the  gas  com- 
pany that  it  could  not  be  required,  at  its 
own  cost,  to  shift  its  pipes  and  mains  so 
as  to  accomodate  the  drainage  system. 
This  contention  was  rejected  by  the  fed- 
eral supreme  court  and  it  was  held  that 
the  gas  company  laid  its  pipes  subject  to 
such  luture  disturbances  a«  might  arise  in- 
cident to  changes  and  improvements  in 
or  under  the  streets,  and  that  it  was  no 
denial  of  the  equal  protection  of  the  laws 
or  deprivation  of  property  without  due 
process  to  require  the  company  to  bear 
the  entire  expense  of  the  change  ifi  the 
location  of  its  pipes. 

30.  Same;  legislature  may  delegate 
power.— Chicago,  etc.,  R.  Co.  v.  Nebraska, 
170  U.    S.   57,   76,  42   L.   Ed.   948. 

31.  Petitions,  protests,  remonstrances 
etc.— Wurts  v.  Hoagland,  114  U.  S.  606^ 
615,  29  L.  Ed.  229.  See,  also,  Barbier  v 
Connolly,  113  U.  S.  27,  31,  28  L.  Ed.  923; 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  Ed. 
678;  Davidson  v.  New  Orleans,  96  U  S 
97,  24  E.  Ed.  616;  Hagar  v.  Reclamation 
District  No.  108,  111  U.  S.  701.  28  L.  Ed. 
569;  Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9,_  28   h.  Ed.  889. 

Discrimination  in  the  right  to  remon- 
strate.—Where  the  exact  point  of  objec- 
tion was  that  the  improvement  was  not 
to  be  made  if  a  majority  of  the  resident 
owners  of  the  property  liable  to  taxation 
therefor  should  file  with  the  city  clerk  a 
protest  against  such  improvement,  which 
privilege  of  protest  was  not  given  to  non- 
resident owners,  thereby  discriminating 
against  them,  the  court  said:  "It  is  well 
settled,   however,   that   not   every   discrim- 
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(4)  Second  Assessment  for  the  Same  Purpose. — The  fourteenth  amendment 
does  not  forbid  a  second  assessment  for  the  same  improvement  where  the  first 
has  been  held  to  be  illegal  or  insufficient.32 

6.  As  Securing  Equal  Civil  Rights. — See  the  tide  Civil  Rights,  vol.  3^ 
p.  814,  et  seq. 

7.  Remedies  against  Denial  of  Equal  Protection — a.  Generally. — See  the 
title  Civil  Rights,  vol.  3,  pp.  818,  et  seq.;  834,  et  seq. 

b.  Denial  of  Right  as  a  Judicial  Question. — "It  has  always  been  a  part  of  the 
judicial  function  to  determine  whether  the  act  of  one  party  (whether  that  party 
be  a  single  individual,  an  organized  body,  or  the  public  as  a  whole)  operates  to 
divest  another  party  of  any  rights  of  person  or  property."33  "No  duty  rests 
more  imperatively  upon  the  courts  than  the  enforcement  of  those  constitutional 
provisions  intended  to  secure  that  equality  of  rights  which  is  the  foundation  of 
free  government. "^^ 

c.  Who  May  Raise  Question  of  Denial  of  Equal  Protection. — See  ante,  "Gen- 
erally," IV,  G,  1,  note. 

C.  Requirement  That  All  Duties,  Imposts,  and  Excises  Shall  Be  Uni- 
form.— See  the  title  Revenue  Laws. 

D.  Equal  Protection  of  Foreign  Subjects  as  Guaranteed  by  the  Con- 
stitution, Laws  and  Treaties. — See  the  titles  Aliens,  vol.  1,  p.  210;  Chinese 
Exclusion  Acts,  vol.  3,  p.  769;  Civil  Rights,  vol.  3,  p.  814;  Descent  and 
Distribution  ;  Treaties. 

E.  Power  of  Congress  to  Deny  Equal  Rights  in  the  Territories. — See 
ante,  "Limitations  upon  the  Power  of  Congress;  Operation  of  the  Constitution 
within  the  Territories,"  VI,  D,  2,  c,    (3),    (c),    (cc),    (bbb),    (cccc),    (bbbbb). 

F.  Equal  Protection  as  Guaranteed  by  State  Constitutional  Provi- 
sions— 1.  Uniformity  as  to  Each  Class  of  Persons. — A  state  constitutional 
provision,  which  requires  that  "all  laws  of  a  general  nature  shall  have  a  uniform 
operation,"  and  that  the  "general  assembly  shall  not  grant  to  any  citizen,  or  class 
of  citizens,  privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens,"  is  satisfied  if  the  laws  of  the  state  have  a  uniform  opera- 
tion as  to  all  persons  in  the  like  situation;  and  the  fact  of  their  being  general 
and  uniform  is  not  affected  by  the  number  of  persons  within  the  scope  of  their 
operation.3^ 

ination    of    this    character   violates    consti-  Field   v.    Barber   Asphalt    Paving    Co.,    194 

tutional     rights.     *     *     *     *     The      alleged  U.  S.  618,  622,  48  L.  Ed.  1142. 

discrimination    is    certainly    not    an    arbi-  32.   Second   assessment  for  same  purpose, 

trary    one;    the    presence    within    the    city  — Spencer  v.    Merchant,   125   U.   S.   345,   31 

of  the  resident  property  owners,  their  di-  L.    Ed.    763;    Lombard    v.    West    Chicago 

rect    interest    in    the    subject    matter    and  Park  Comm'rs.  181  U.  S.  33,  45  L.  Ed.  731. 

their    ability    to    protest    promptly    if    the  33.  Denial    of  right   as   a   judicial    ques- 

means    employed   are    objectionable,    place  tion. — Reagan   v.    Farmers'    Loan   &  Trust 

them  on  a  distinct  footing  from   the   non-  Co.,  154  U.  S.  302,  399,  38  L.  Ed.  1014,  fol- 

residents    whom     it    may    be    difficult    to  lowed   and   reaffirmed    in    Reagan   v.    Mer- 

reach.      Furthermore,   there  is  no   discrim-  cantile  Trust  Co.,  154  U.  S.  413,  38  L.  Ed. 

ination  among  property  owners  in  taxing  1028;     Reagan    v.     Mercantile    Trust     Co., 

for    the   improvement.      When    the   assess-  154   U.   S.  418,  38   L.   Ed.   1030;   Reagan   v. 

ment  is  made  it  operates  upon   all   alike."  Farmers'  Loan  &  Trust  Co..  154  U.  S.  420, 

Field   V.    Barber    Asphalt    Paving    Co.,    194  38   L.   Ed.   1031. 

U.  S.  618,  621.  622,  48  L.  Ed.  1142.  34.  Same. — Gulf,    etc.,    R.    Co.    v.    Ellis, 

It    having    been    held    to    be    within    the  165   U.    S.    150.   41    L.    Ed.   66;   Connolly   v. 

power    of    the    legislature    of    Missouri    to  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  560, 

authorize    the    council    to    order    the    im-  46    L.    Ed.    679.      See,    also,    ante,    "Nature 

provement  to  be  made  without  consulting  and    Extent,"   VI,   D,   3.   h,    (1),    (a),    (bb). 

property    owners    (Buchan    v.    Broadwell,  And    see   the   title    POLICE    POWER. 

88   Missouri  31)    the   legislature,  if  it   saw  35.     State     constitutional     guarantees. — 

fit  to  give  to  those  most  directly  interested  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  155, 

and  whose  consent  could  be  most  readily  163,  24  L.  Ed.  94. 

obtained,  the  right  to  protest,  did  not,  by  Carriers — Regulation  of  rates. — The  act 

such     action,     deprive     other    persons     of  of   the    general    assembly   of   the    state    of 

rights     guaranteed     by     the     constitution.  Iowa,    entitled    "An   act   to   establish    rea- 
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2.  RequireIments  as  to  Equal  and  Uniform  Taxation. — See  the  title 
Taxation. 

G.  Special,  Private  and  Local  Acts;  Class  Legislation — 1.  Special, 
Private  and  Local  Acts. — See,  generally,  the  title  Statutes.  As  to  whether 
such  acts  are  an  exercise  of  judicial  functions,  see  ante,  "Special,  Curative  and 
Remedial  Legislation,"  VL  D,  3,  d,  (3),  (b),  (bb),  (ddd),  et  seq. 

2.  Special  and  Exclusive  Franchises,  Powers  and  Privileges — a.  Gen- 
erally as  to  the  Poivers  of  Legislative  Bodies. — The  parliament  of  Great  Britian 
and  the  legislative  bodies  of  this  country  have  from  time  immemorial  exercised 
the  power  of  granting  to  persons  and  corporations  exclusive  rights,  privileges 
and  immunities  when  necessary  to  effectuate  a  purpose  which  had  in  view  the 
public  good.  The  power  to  do  this  has  never  been  questioned  or  denied,  and 
in  the  absence  of  constitutional  restriction,  it  is  still  possessed  by  the  state  leg- 
islatures.2^ 


sonable  maximum  rates  of  charges  for 
the  transportation  of  freight  and  passen- 
gers on  the  different  roads  of  this  state" 
approved  March  23,  1874,  and  which  di- 
vides the  railroads  of  the  state  into 
classes,  according  to  business,  and  estab- 
Hshes  a  maxiinum  of  rates  for  each  of  the 
classes,  is  not  in  conflict  with  §  4,  art.  1, 
of  the  constitution  of  Iowa,  which  pro- 
vides that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation,"  and  that 
"the  general  assembly  shall  not  grant  to 
any  citizen,  or  class  of  citizens,  privi- 
leges or  immunities  which,  upon  tlie  same 
terms,  shall  not  equally  belong  to  all  cit- 
izens;" nor  is  it  a  regulation  of  interstate 
commerce.  Chicago,  etc.,  R.  Co.  v.  Iowa, 
94   U.    S.    155,   24   L.    Ed.   94. 

Constitution  of  Pennsylvania;  act  re- 
lating to  land  titles  in  certain  counties. — 
The  controversy  between  Pennsylvania 
and  Connecticut  as  to  the  territorial  ju- 
risdiction of  certain  lands  in  Northhamp- 
ton and  other  counties,  having  been  set- 
tled in  favor  of  Pennsylvania,  the  act  of 
April  11,  1795,  making  it  a  criminal  of- 
fense to  take  possession  of  said  lands,  or 
to  convey,  possess  or  settle  them,  under 
a  title  not  derived  from  Pennsylvania,  is 
not  unconstitutional  as  destroying  an 
equality  of  rights  in  violation  of  the  Penn- 
sylvania constitution,  art.  9,  §  1,  or  as  be- 
ing partial  in  its  operation;  the  grievance 
being  local,  and  confined  to  the  counties 
specified,  it  is  proper  that  the  remedy 
should  be  locally  applied.  (Sup.  Ct.  Pa.) 
Commonwealth  v.  Franklin,  4  Dall.  255,  1 
L.   Ed.  823. 

36.  Power  of  legislative  bodies  to  grant 
special  and  exclusive  franchises. — Slaugh- 
ter-House  Cases,  16  Wall.  30.  06,  21  L. 
Ed.  394;  United  States  v.  Knight  Co.,  156 
U.  S.  1,  11,  39  L.  Ed.  325;  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  177  U.  S. 
558,  578,  44  L   Ed.   886. 

Exclusive  privilege  of  slaughtering  live 
stock. — The  legislature  of  Louisiana,  on 
the  8th  of  March,  1869,  passed  an  act 
granting  to  a  corporation  created  by  it, 
the  exclusive  right,  for  twenty-five  years, 
to  have  and  maintain  slaughter  houses, 
landings  for  cattle,  and  yards  for  enclosing 
cattle  intended  for  sale  or  slaughter  within 


the  parishes  of  Orleans,  Jefferson,  and  St. 
Bernard,  in  that  state  (a  territory,  which, 
it  was  said,  contained  1154  square  miles, 
including  the  city  of  New  Orleans,  and  a 
population  of  between  two  and  three  hun- 
dred thousand  people),  and  prohibiting  all 
other  persons  from  building,  keeping,  or 
having  slaughter  houses,  landings  for  cat- 
tle, or  yards  for  cattle  intended  for  sale 
or  slaughter,  within  those  limits;  and  re- 
quiring that  all  cattle  and  other  animals 
intended  for  sale  or  slaughter  in  that  dis- 
trict, should  be  brought  to  the  yards  and 
slaughter  houses  of  the  corporation;  and 
authorizing  the  corporation  to  exact 
certain  prescribed  fees  for  the  use  of  its 
wharves  and  for  each  animal  landed,  and 
certain  prescribed  fees  for  each  animal 
slaughtered,  besides  the  head,  feet,  gore, 
and  entrails,  except  of  swine.  Held,  that 
this  grant  of  exclusive  right  or  privilege, 
guarded  by  proper  limitation  of  the  prices 
to  be  charged,  and  imposing  the  duty  of 
providing  ample  conveniences,  with  per- 
mission to  all  owners  of  stock  to  land, 
and  of  all  butchers  to  slaughter,  at  those 
places,  was  a  police  regulation  for  the 
health  and  comfort  of  th«  people  (the 
statute  locating  them  where  health  and 
comfort  required),  within  the  power  of 
the  state  legislature,  unaffected  by  the 
constitution  of  the  United  States  either 
previous  or  subsequent  to  the  adoption  of 
the  thirteenth  and  fourteenth  articles  of 
amendment.  Slaughter-House  Cases,  16 
Wall.  36.  21   L  Ed.  394. 

Pilot  laws;  half  pilotage;  disposition  of 
funds. — A  Pennsylvania  statute  enacted  in 
t!ie  year  1803  required  all  vessels  enter- 
ing and  clearing  from  the  port  of  Phil- 
adelphia to  ernploy  pilots,  under  penalty, 
in_  case  of  their  refusal  to  do  so,  of  for- 
feiting and  paying  to  the  master  warden 
a  sum  equal  to  the  half  pilotage  of  such 
ship  or  vessel.  In  1832  an  amendment  of 
this  statute  exempted  from  the  operation 
thereof  all  vessels  engaged  in  the  Penn- 
sylvania coal  trade.  Held,  that  snch  ex- 
emption was  within  the  legislative  dis- 
cretion exercised  with  a  view  to  compell- 
ing the  empJoyment  of  pilots  by  the  mas- 
ters of  those  veasels  who,  as  a  general 
rule,  ought  to  take  a  pilot,  and  -was  not  an 
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Power  of  Municipal  Corporations  to  Grant  Special  or  Exclusive  Privi- 
leges, Franchises,  etc. — Exclusive  franchises  may  be  bestowed  upon  corpo- 
rations by  municipal  authorities,  provided  the  right  to  do  so  is  given  by  their 
charters.^" 

b.  Effect  of  Thirtecnih  and  Fourteenth  Amendments. — Such  power  is  not  for- 
bidden by  the  thirteenth  article  of  the  amendments,  nor  by  the  first  section  of 
the  fourteenth  article,  unless  it  is  so  exercised  as  to  deny  the  equal  protection 
of  the  laws.  An  examination  of  the  history  of  the  causes  which  led  to  the 
adoption  of  those  amendments,  and  of  the  amendments  themselves,  demonstrates 
that  the  main  purpose  of  all  the  three  last  amendments  was  the  freedom  of  the 
African  race,  the  security  and  perpetuation  of  that  freedom,  and  their  protection 


unconstitutional  discrimination  against  the 
vessels  not  so  exempted.  Cooley  v.  Board 
of  Wardens,  12  How.  299,  313.  13  L.  Ed. 
996. 

By  the  same  statute  the  pilotage  fees  so 
collected  were  devoted  to  the  use  of  the 
society  for  the  relief  of  distressed  and  de- 
cayed pilots,  their  widows  and  children. 
Held,  that  this  provision  of  the  statute, 
applying  the  sums  so  forfeited  to  the  pur- 
pose stated,  was  not  unconstitutional. 
Cooley  V.  Board  of  Wardens,  12  How. 
2&9,   313,    13    L.    Ed.    996. 

Excise  destroying  oleomargarine  in- 
dustry; implied  limitations  upon  powers 
of  congress. — Whatever  may  be  the  doc- 
trine as  to  the  power  of  the  courts  to  in- 
validate acts  of  congress  upon  the  theory 
that  they  transcend  the  implied  limita- 
tions upon  the  powers  of  that  body,  and 
are  opposed  to  inherent  and  fundamental 
principles  of  government  which  underlie 
the  constitution,  it  is  not  controlling  and 
has  no  application  to  an  act  of  congress 
which  imposes  an  excise  upon  artifi- 
cially colored  oleomargarine,  but  not  upon 
artificially  colored  butter,  and  which  is  al- 
leged to  be  so  excessive  as  to  destroy  the 
former  industry  in  favor  of  those  persons 
engaged  in  the  manufacture  of  the  latter. 
This  results  from  the  nature  of  arti- 
ficially colored  oleomargarine  and  from 
the  tendency  of  that  article  to  deceive  the 
public  into  buying  it  for  butter.  McCray 
V.  United  States,  195  U.  S.  27,  49  L. 
Ed.   78. 

37.  Power  of  municipal  corporations  to 
grant  special  or  exclusive  privileges,  fran- 
chises, etc. — Detroit.  Citizens'  St.  R.  Co. 
V.  Detroit  Railway,  171  U.  S.  48,  43  L. 
Ed.  67;  Walla  Walla  City  v.  Walla  W^alla 
Water  Co".,  172  U.  S.  1,  9,  43  L.  Ed.  341; 
Freeoort  Water  Co.  v.  Freeport  City,  180 
U.  S.  587,  598,  45  L.  Ed.  679;  Danville 
Water  Co.  v.  Danville  City,  180  U.  S. 
619.  45  L.  Ed.  696;  Rogers  Park  Water 
Co.  V.  Fergus,  180  U.  S.  624,  45  L.  Ed. 
702.  See.  also,  Wright  v.  Nagle.  101  U.  S. 
791,  25  L.  Ed.  921;  Hamilton  Gas  Light, 
etc.,  Co.  V.  Hamilton  City,  146  U.  S.  258, 
266.  36  L.  Ed.  963;  Bacon  v.  Texas,  163 
F.  S.  207,  216,  41  L.  Ed.  132;  New  Orleans 
Waterworks  Co.  v.  New  Orleans,  164  U. 
S.  471,  41  L.  Ed.  518.  And  see  the  titles 
GAS;   MUNICIPAL  CORPORATIONS; 


RAILROADS;  STREET  RAILWAYS; 
STREETS  AND  HIGHWAYS;  WATER 
COMPANIES    AND    WATERWORKS. 

Exclusive  rights  in  streets;  light,  gas, 
water,  etc. — Legislation  granting  exclu- 
sive franchises  to  light  and  water  com- 
panies in  streets  is  not  liable  to  the 
objection  that  it  is  a  mere  monopoly,  pre- 
venting citizens  from  engaging  in  an  or- 
dinary pursuit  or  business,  open  as  of 
common  right  to  all,  upon  terms  of 
equality;  for  the  right  to  dig  up  the 
streets  and  other  public  ways  and  place 
therein  pipes  and  mains  for  the  distribu- 
tion of  gas  for  public  and  private  use.  is 
a  franchise,  the  privilege  of  exercising 
which  can  only  be  granted  by  the  state, 
or  by  the  municipal  government  of  the 
city  acting  under  legislative  authority 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  659,  29  L.  Ed.  516; 
New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674,  682,  29  L.  Ed.  525;  Louis- 
ville Gas  Co.  V.  Citizens'  Gas  Co..  115  U. 
S.    683,   29   L.    Ed.   510. 

The  clause  of  the  bill  of  rights  of  Ken- 
tucky, which  declares  that  "all  freemen, 
when  they  form  a  social  compact,  are 
equal,  and  that  no  man  or  set  of  men  are 
entitled  to  exclusive,  separate  public 
emoluments  or  privileges  from  the  com- 
munity, but  in  consideration  of  public 
services,"  Const.  Kentucky,  1799,  Art.  10. 
§  1;  1850,  Art.  13,  §  1,  did  not  forbid  the 
general  assembly  of  that  commonwealth 
to  grant  to  a  private  corporation  the  ex- 
clusive privilege  of  manufacturing  and 
distributing  gas,  for  public  and  private 
use,  in  the  city  of  Louisville,  by  means  of 
pipes  and  mains  laid  under  the  streets 
and  other  public  ways  of  that  municipal- 
ity. Louisville  Gas  Co.  v.  Citizens'  Gas 
Co..  115  U.  S.   683,  691,   692,  29   L.  Ed.   510. 

That  a  state  legislature,  in  the  absence 
of  state  constitutional  restrictions,  may 
grant,  or  may  authorize  a  municipal  cor- 
portation  to  grant,  special  and  exclusive 
rights  and  privileges  to  a  water  companv 
with  respect  to  occupying  the  streets  with 
its  pipes  and  supplying  the  inhabitants  of 
a  city  with  water,  or  that  the  legislature 
may  ratify  and  affirm  such  a  grant  pre- 
viously made  bv  a  municipal  corporation, 
see  Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  578,  44  L.  Ed. 
886. 
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from  the  oppressions  of  the  white  men  who  had  formerly  held  them  in  slavery .^s 
The  relief  of  the  citizens  of  each  state  from  the  burden  of  monopoly  and  the 
evils  resulting  from  the  restraint  of  trade  among  such  citizens  was  left  with  the 
states  and  it  is  to  the  state  that  the  citizen  must  look  in  so  far  as  he  may  feel 
that  he  is  subjected  to  oppressive  or  unreasonable  discrimination  by  reason  of 
any  exclusive  or  monopolistic  privileges  granted  by  state  law.^^ 

c.  State  Comtitutional  Restrictions — (1)  Generally. — State  constitutional  pro- 
visions forbidding  the  legislature  to  grant  special  or  exclusive  privileges  or  im- 
munities to  any  citizen  or  class  of  citizens,  inconsistent  with  the  general  laws  of 
the  land,  or  to  suspend  any  general  law  for  the  benefit  of  any  particular  individ- 
ual, have  been  held  to  require,  not  that  the  law  should  operate  upon  every  per- 
son in  the  state,  but  merely  that  it  should  have  a  uniform  operation  as  to  the 
persons  and  classes  intended  to  be  afifected  thereby.*" 

Privileges  as  Including  Exemptions. — Where  the  prohibition  is  against 
the  granting  of  rights,  privileges,  immunities,  or  exemptions,  the  word  "exemp- 
tions" does  not  limit  the  meaning  of  the  word  "privileges"  to  privileges  other 
than  exemptions  from  taxation,  but  it  still  retains  its  ordinary  meaning,  including 
exemptions  from  taxation^^ 


38.  Effect  of  thirteenth  and  fourteenth 
amendments. — Slaughter-House  Cases.  16 
Wall.  36,  21   L.  Ed.   394. 

39.  Question  left  to  the  states. — United 
States  V.  Knight  Co.,  156  U.  S.  1,  11,  39 
L.    Ed.    32.5. 

40.  State  constitutional  restrictions  with 
respect  to  special  or  exclusive  privileges. 
— United  States  v.  Memphis,  97  U.  S.  284, 
292,  24  L.  Ed.  937;  Tipton  County  v.  Lo- 
comotive Works,  103  U.  S.  523,  533,  26 
L.  Ed.  340;  Chicago,  etc.,  R.  Co.  v.  Iowa, 
94   U.   S.    155,    163,   24    L.    Ed.    94. 

Iowa  constitutional  provision;  classifica- 
tion of  railroads. — Section  4.  art.  1,  of  the 
constitution  of  Iowa,  which  provides,  in 
part,  that  the  general  assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to 
all  citizens,  is  not  infringed  by  an  act 
which  divides  the  railroads  of  the  state 
into  classes,  according  to  busmess,  and 
establishes  a  maximum  of  rates  for  each 
class.  Such  an  act  does  not  grant  to  any 
railroad  company  privileges  or  immuni- 
ties which,  upon  the  same  terms,  do  not 
equally  belong  to  every  other  railroad 
company,  since  whenever  a  company 
comes  into  any  class,  it  has  all  the  "privi- 
leges and  immunities"  that  have  been 
granted  by  the  statute  to  any  other  com- 
panv  in  that  class.  Chicago,  etc.,  R.  Co. 
V.   Iowa.   94   U.    S.    155,   163,   24   L.    Ed._  94. 

Tennessee  constitutional  provision; 
county  aid  to  railroads. — Section  7  of  ar- 
ticle 11  of  the  constitution  of  Tennessee 
declared  that  "the  legislature  shall  have 
no  power  to  suspend  any  general  law  for 
the  benefit  of  any  particular  individual; 
nor  to  pass  any  law  for  the  benefit  of  in- 
dividuals, inconsistent  with  the  general 
law  of  the  land;  nor  to  pass  any  law 
granting  to  any  individual,  or  individuals, 
rights,  privileges,  immunites  or  exemp- 
tons,  other  than  such  as  may  be,  by  the 
same  law,  extended  to  any  member  of  the 
communitv  who  may  be  able  to  bring 
himself  within   the  provision   of  such   law. 


provided,  always,  the  legislature  shall  have 
power  to  grant  such  charters  of  incorpo- 
ration as  may  be  deemed  expedient  for  the 
public  good."  While  the  general  law  of 
the  state  of  Tennessee  was  in  force  au- 
thorizing county  subscriptions  of  the 
stock  of  railroad  companies  after  the  vote 
of  the  electors  in  favor  thereof,  the  leg- 
islature enacted  a  special  act  authorizing 
counties  along  the  line  of  a  certain  rail- 
road company  to  make  subscriptions  to 
its  capital  stock  without  a  vote  of  the 
electors  upon  the  question.  Held  that 
such  special  act  was  within  the  proviso  of 
this  constitutional  provision,  as  constitut- 
ing a  part  of  the  charter  of  that  company, 
and  therefore  was  not  invalid  as  suspend- 
ing a  general  law.  Tipton  County  v.  Lo- 
comotive Works,  103  U.  S.  523,  533  26 
L.    Ed.   340. 

Same — Exempting  property  in  annexed 
territory. — Where  additional  territory  was 
added  to  the  city  of  Memphis  after  it  had 
entered  into  a  street  paving  contract,  a 
statute  which  provided  that  a  tax,  levied 
to  pay  the  indebtedness  so  incurred, 
should  not  be  enforced  against  property 
in  the  added  territory,  was  not  a  law  for 
the  benefit  of  individuals  inconsistent 
with  the  general  laws  of  the  land,  in  vio- 
lation of  the  state  constitutional  provision 
upon  that  subject;  nor  did  it  grant  im- 
munities or  exemptions  not  extended  to 
all  individuals  in  like  condition,  in  viola- 
tion of  the  state  constitution.  United 
States  V.  Memphis,  97  U.  S.  284,  292  24 
L.   Ed.  937. 

Franchises  in  streets. — Such  a  provision 
has  also  been  held  not  to  forbid  the  grant- 
ing of  franchises  for  distributing  illumi- 
nating gas  by  means  of  pipes  and  mains 
laid  under  the  streets  and  other  public 
ways  of  a  municipal  corporation.  Louis- 
ville Gas  Co.  V.  Citizens'  Gas  Co.,  115  U. 
S.   683,   691.   692.   29   L.    Ed.    510. 

41.  Privileges  as  including  exemptions. 
—Tennessee  v.  Whitworth.  117  U.  S.  139, 
146,  29  L.  Ed.  833,  construing  the  con- 
stitution   of   Tennessee,   Art.    11,    §    7. 
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(2)  Prohibition  of  Special  Acts  Conferring  Corporate  Pozvers  and  Privileges. 
' — See  the  title  Corporations. 

VIII.    Vested  Rights  and  Retrospective  Legislation. 

A.  What  Rights  Are  Vested — 1.  Definitions  and  General  Principles. 
— The  term  vested  right  is  nowhere  used  in  the  constitution,  neither  in  the  orig- 
inal instrument  nor  in  any  of  the  amendments.  Rights  are  understood  to  be 
vested,  however,  in  contradistinction  to  being  expectant  or  contingent.*-  They 
are  vested  when  the  right  to  enjoyment,  present  or  prospective,  has  become  the 
property  of  some  particular  person  or  persons  as  a  present  interest.'*^  To  say 
that  a  right  is  vested  in  a  citizen  is  to  say  that  he  has  the  right  to  do  certain  acts 
or  to  possess  certain  things,  according  to  the  law  of  the  land.*^  In  its  application 
as  a  shield  of  protection,  the  term  "vested  rights"  is  not  used  in  any  narrow  sense, 
but  as  implying  a  vested  interest  of  which  the  individual  cannot  be  deprived 
arbitrarily  without  injustice.  The  general  welfare  and  public  policy  must  be 
regarded  and  the  equal  and  impartial  protection  of  the  interests  of  all.'*^ 

Rights  are  expectant  when  they  depend  upon  the  continued  existence  of 
a  present  condition  of  things  until  the  happening  of  some  future  event."*^ 

Rights  are  contingent  when  they  are  only  to  come  into  existence  on  an 
event  or  condition  which  may  not  happen  or  be  performed  until  some  other  event 
may  prevent  their  vesting.*" 

Question  to  Be  Judicially  Determined. — The  question  whether  a  right  has 
vested  or  not  is,  in  its  nature,  judicial,  and  must  be  tried  by  the  judicial  au- 
thority.* § 

Statute  Protecting  Vested  Rights  Means  Rights  Lawfully  Vested. — 
Where  a  statute  speaks  of  "vested  rights"  protecting  them,  it  means  rights  law- 
fully vested. *9 

2.  Vested  Rights  of  Counties.  Municipal  and  Public  Corporations.-t- 
As  to  Their  Public  and  Governmental  Character. — Public  corporations 
which  exist  only  for  purposes  of  government,  such  as  counties,  towns,  cities,  etc., 
are  mere  instrumentalities  of  the  state  for  the  convenient  administration  of  gov- 

42.  Vested  rights;  definitions  and  gen-  said  by  Mr.  Justice  Cooley  that  'rights 
eral  principles. — Cooley,  Const.  Law,  3d  are  vested,  in  contradistinction  to  being 
Jjd.   351.  expectant  or  contingent.     Thej^  are  vested 

43.  Same.— Cooley,  Const.  Law.  3d  Ed.  ^'hen  the  right  to  enjoyment,  present  or 
252  prospective,    has    become    the    property   of 

44.  Same.— Calder  v.  Bull,  3  Dall.  386,  some  particular  person  or  persons  as  a 
394    1  L    Ed    648  present    interest.       They     are      expectant, 

.'       c>  "     ,    '      o  u      1   1^-  4.  •   i.   -NT^    o    iQo  when  they  depend  upon  the  continued  ex- 

TT^'ci    ?.T\m    ^f  T      Fd    740                 '  ^^^^"^^  Of  the  present  condition   of  things 

^■•'We    under;tand\ery     we'll      what      is  -t^'  ^^e  happening  of  some  future  event, 

vvc    U1.UC1-1..11IU    ^  J         V,          ^.    ._^    .^  They  are   contingent,  when  they  are   only 

meant  by  a  vested  right  to  real  estate,  to  ^^    y^^^    .^^^    existence    on    an    event    or 

personal  property,  or  to  incorporeal  here-  ^^^ji^ion    which    may    not    happen    or    be 

ditaments.     But  when  we  get  beyond  this  f^,^,^    until    some    other    event    may 

although  vested  rights  may  exist,  they  are  ^^^^^^^  ^^eir  vesting.'  Principles  of  Const, 

better    described    by    some     more      exact  ^^^^^    33^,,      p.^rsall    z:    Gr?at    Northern 

term,  as  the  phrase  itself  is  not  one  found  ^       ^^^   ^ 

in      the      language     of    the    constitution.  .^      \      ■    ,.  ■  ,             .•           C^     ^ 

Campbell  v.   Holt,   115   U.   S.   620,   628.  29  ,48       A     judicial     question.— Marbury   v. 

L    Ed    483  Madison,   1   Cranch   137.   167,   2   L.   Ed.   60. 

46        Rights      in      expectancy.— Cooley,  49.     Statute    protecting     vested      rights 

Const    Law    3d   Ed    3.t1  means   rights   lawfully   vested. — Morton   v. 

47.  ■  Contingent    rights.-CooIey,    Const.  Nebraska,  21  Wall.  660,  673.  22  L.  Ed.  639. 

Law,'  3d  Ed.  3.51.  Hence,   such   a   provision   does   not   pro- 

"A  vested  right  is  defined  by  Fearne,  in  tect   a   location   made   on  public   lands   re- 

his  work  upon  Contingent  Remainders,  as  served     from     sale,     because     patents     for 

'an    immediate    fixed    right    of  present   or  lands  which  have  been  previously  reserved 

future     enjoyment;'     and      by      Chancellor  from   sale  are  void.     Morton  v.  Nebraska, 

Kent    as    'an    immediate    right    of    present  21    Wall.    660,    22    L.    Ed.    639.     And    see 

enjovment,  or  a  present  fixed  right  of  fu-  Campbell    v.    Wade,    132    U.    S.    34,    33    L- 

ture  enjoyment'     4  Kent  Com.  202.     It  i-s  Ed.  240. 
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ernment,  and  their  powers  may  be  qualified,  enlarged,  or  withdrawn  at  the  pleas- 
ure of  the  legislature. 5'^ 

As  to  Right  of  Taxation  and  Disposition  of  Taxes. — There  is  no  element 
of  private  property  in  the  right  of  taxation  conferred  upon  a  municipal  corpo- 
ration. The  conferring  of  such  right  is  an  exercise  by  the  legislature  of  a  public 
and  governmental  power,  and  from  the  very  character  of  the  power,  it  cannot 
be  imparted  in  perpetuity,  but  is  always  subject  to  revocation,  modification  and 
control  by  the  legislative  authority  of  the  state.^^  Unless  restrained  by  the  pro- 
visions of  its  constitution,  the  legislature  of  a  state  possesses  the  power  to  direct 
a  restitution  to  taxpayers  of  a  county  or  other  municipal  corporation,  of  property 
exacted  from  them  by  taxation,  into  whatever  form  the  property  may  be  changed, 
so  long  as  it  remains  in  the  possession  of  the  municipality :  and  the  erercise  of 
this   power   infringes   upon    no   provision   of   the   federal   constitution. •''- 

Right  to  Offset  Taxes  against  Demands  upon  the  Municipality. — The 
right  of  a  municipal  corporation  to  pay  for  its  water  supply  in  taxes,  that  is,  by 
using  its  demand  against  the  company  for  taxes  as  an  ofifset  against  the  demand 
of  the  company  for  water  dues,  if  property  at  all,  is  not  such  a  vested  right  as 
to  be  beyond  the  control  of  the  legislature.-'*^ 

As  to  Property  Held  in  a  Proprietary  Capacity. — In  general  it  may  be 
said  that  a  municipal  corporation  can  own  private  property,  not  of  a  public  or 
governmental  nature,  and  that  such  property  may  be  entitled,  as  is  said,  "to 
constitutional  protection."  Property  which  is  held  by  these  corporations  upon 
conditions  or  terms  contained  in  a  grant,  and  for  a  special  use,  may  not  be  di- 
verted by  the  legislature.^^  If  a  municipal  corporation  be  capable  of  holding 
devises  and  legacies  to  charitable  uses,  the  legislature  does  not  possess  the  au- 
thority to  take  away  such  private  property,  or  to  seize  upon  those  funds  and  ap- 
propriate them  to  other  uses,  at  its  own  arbitrary  pleasure  against  the  will  of  the 
donors  and  donees.  From  the  very  nature  of  our  governments  the  public  faith 
is  pledged  the  other  way ;  and  that  pledge  constitutes  a  valid  compact,  and  that 
compact  is  subject  only  to  judicial  inquiry,  construction  and  abrogation. ^^  Upon 
the  alteration  or  abolition  of  such  corporations,  therefore,  property  held  in  a  pri- 
vate and  proprietary  capacity  should  be  secured  to  those  for  whom,  or  at  whose 
expense,  it  was  originally  purchased.^^ 

50.  Vested  rights  of  counties,  municipal  H69,  380,  ]4  L.  Ed.  977;  United  States  v. 
corporations,  etc.,  as  to  their  public  and  Railroad  Co.,  17  Wall.  322,  329,  21  L.  Ed. 
governmental  character. — Tcrrett  v.  Tay-  597;  New  Orleans  v.  New  Orleans  Water- 
ier, 9  Cranch  43,  52,  3  L.  Ed.  650;  Dart-  works  Co.,  142  U.  S.  79,  90,  35  L.  Ed. 
mouth  College  v.  Woodward,  4  Wheat.  943;  WilHamson  v.  New  Jersey,  130  U.  S. 
518,  627,   661,   693,  694.  4   L.    Ed.   629;    East  189,   199,   32   L.   Ed.   915. 

Hartford  v.  Hartford  Bridge  Co.,  10  How.  52.  Same. — Essex  Public  Road  Board 
511,  533,  534,  13  L.  Ed.  518;  Aspinwall  v.  v.  Skinkle,  140  U.  S.  334,  343,  35  L.  Ed. 
Board  of  Commissioners.  22  How.  364,  446;  Board  of  Commissioners  v.  Lucas.  93 
16  L.  Ed.  296;  Commissioners  v.  Com-  U.  S.  108,  23  L.  Ed.  822. 
missioners.  92  U.  S.  307,  311,  23  L.  Ed.  53.  Same— Right  to  offset  taxes  against 
552;  Board  of  Commissioners  v.  Lucas,  93  demands  upon  municipality. — New  Or- 
U.  S.  108.  114,  23  L.  Ed.  822;  New  Or-  leans  v.  New  Orleans  Waterworks  Co., 
leans  v.  Clark,  95  U.  S.  644,  24  L.  Ed.  521;  142  U.  S.  79,  90,  35  L.  Ed.  943. 
Read  7'.  Plattsmouth,  107  U.  S.  568,  27  L.  54.  As  to  property  held  in  a  proprietary 
Ed.  414;  Williamson  v.  New  Jersey,  130  capacity. — Board  of  Commissioners  v.  Lu- 
ll. S.  189,  199,  32  L.  Ed.  915;  New  Or-  cas,  93  U.  S.  108,  115,  23  L.  Ed.  822;  New 
leans  v.  New  Orleans  Waterworks  Co.,  Orleans  v.  New  Orleans  Waterworks  Co., 
142  U.  S.  79,  35  L.  Ed.  943;  Covington  v.  142  U.  S.  79.  35  L.  Ed.  943;  Covington  V. 
Kentucky,  173  U.  S.  231,  242,  43  L.  Ed.  Kentucky,  173  U.  S.  231,  242,  43  L.  Ed. 
679;  Guthrie  Nat.  Bank  v.  Guthrie,  173  679;  Worcester  v.  Worcester  Consol.  St. 
U.  S.  528,  536,  43  L.  Ed.  796;  Williams  v.  R.  Co..  196  U.  S.  539.  551.  49  L.  Ed.  591. 
Parker,  188  U.  S.  491,  503,  47  L.  Ed.  560;  55.  Same.— Dartmouth  College  r.  Wood- 
Worcester  V.  Worcester  Consol.  R.  Co.,  ward  (opinion  of  Story,  J.),  4  Wheat.  518. 
196   U.    S.   539,   5.50,   49   L.    Ed.    591.  694,   695,   4    L.    Ed.   629. 

51.  Same;  as  to  right  of  taxation  and  dis-  56.  Same. — Terrett  v.  Taylor,  9  Cranch 
position  of  taxes. — East  Hartford  v.  Hart-  43,  52,  3  L.  Ed.  6."0. 

ford   Bridge   Co.,   10   How.   511,  534,   13   L.  A  valid  legislative  grant   to   the  various 

Ed.   518;    State    Bank  v.   Knoop,   16   How.       towns  of  the  state  of  the   glebe  property 
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3.  Individual  Interests  in  Public  Property  and  Contracts. — Resident 
taxpayers  have  the  right  to  invoke  the  interposition  of  a  court  of  equity  to  pre- 
vent an  illegal  disposition  of  the  moneys  of  the  county  or  city  or  the  illegal  crea- 
tion of  a  debt  which  they,  in  common  with  other  property  holders  of  the  county^ 
may  otherwise  be  compelled  to  pay.^'^ 

As  to  State  Contracts;  Constitutional  Requirements. — But  a  constitu- 
tional provision  requiring  the  state  legislature,  when  contracting  an  indebtedness 
upon  behalf  of  the  state,  to  provide  adequate  ways  and  means  for  its  payment, 
while  it  affects  the  public  generally,  does  not  affect  any  particular  individual  in 
such  manner  as  to  give  him  a  legal  remedy  in  case  the  legislature  should  dis- 
regard  it.^^ 

Same — Amount  of  State  Debt. — And  so  it  is  said,  that,  as  the  amount  of 
the  state  debt  is  a  matter  of  eminently  public  concern,  and  the  enactment  of  laws 
on  the  subject  cannot  be  controlled  by  the  judiciary,'  it  may  admit  of  doubt, 
whether,  in  any  case,  the  courts,  at  the  instance  of  an  individual  citizen,  even  a 
taxpayer,  would  undertake  to  restrain  the  state  officers  in  the  execution  of  such 
laws,  and  that,  at  all  events,  the  case  should  be  a  very  clear  one  to  induce  them 
to  interpose  by  injunction  or  mandamus.^'^  And  where  a  person  is  neither  a 
citizen  nor  a  taxpayer,  but  is  a  citizen  of  another  state,  and  presents  himself 
simply  in  the  character  of  a  creditor  of  the  state,  the  courts  would  hardly  be 
justified  in  interfering  on  his  behalf  to  prevent  a  supposed  violation  of  the  state 
constitution  by  an  increase  of  the  state  debt.  His  interest  is  too  remote  to  give 
him  a  standing  in  court  for  any  such  purpose.*^*^ 

Compacts  between  States;  Rights  of  Individuals. — In  the  case  of 
Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.  91.  96,  9  L.  Ed.  1012.  it  was  held 
that  neither  the  citizens  of  ^laryland,  as  such  individually,  nor  the  corporation  of 
Georgetown,  had  any  standing  to  enjoin  a  nuisance  in  the  shape  of  an  aqueduct 
across  the  Potomac  River,  which  they  alleged  was  being  erected  in  violation  of 
the  compact  of  1785,  between  Maryland  and  Virginia,  securing  and  guaranteeing 
the  free  navigation  of  the  Potomac  River  to  the  citizens  of  those  states ;  that  the 
states,  in  their  character  as  states,  were  the  parties  to  said  compact,  and  had  the 
power  to  modify  or  annul  it  at  their  joint  pleasure;  and  that  after  the  cession  of 
the  District  of  Columbia  to  the  federal  government,  congress  succeeded  to  the 
powers  of  both  states,  as  to  that  portion  of  the  river  and  its  banks  within  the 
limits  of  the  district,  except  so  far  as  it  was  restrained  by  the  act  of  cession ;  and 
that  the  act  of  congress  authorizing  the  construction  of  the  aqueduct  was  no 
violation  of  the  compact. 

Contract  between  State  and  United  States. — Persons  who  have  bought 
property  or  invested  money  in  factories  or  other  enterprises  upon  the  faith  of  a 
contract  entered  into  between  the  state  and  the  United  States  that  certain  public 
lands  granted  to  the  state  should  be  used  in  the  construction  of  canals  which  were 
to  be  maintained  as  public  highways,  have  no  vested  right  in  such  contract  and 
cannot  maintain  an  action  at  law  to  prevent  or  redress  the  breach  thereof  by  the 
state.^^ 

therein    situated,   under    the   Vermont    act  59.     Same-Amount     of     state     debt- 

of  October  30.  1794,  vested  such  property  Board   of    Liquidation   zv    McComb,   93   U. 

in  the  towns,  and  it  is  not  competent  for  ^•^•^^i. ''■'''•  '■%^-   ^^-  ^7      ^.      ... 

the   state  to  repeal   the   grant.     Pawlet  v.  60.  Same^Board      of      Liquidation    j. 

Clark,    9   Cranch   292.    3    L-    Ed.    73.5.  McComb,  92  L.  S^  ool,  23  L.  Ed.  623    See 

'       ^     .          ...  also,  ante,    Who  May  Raise  Constitutional 

57.  Individual  mterests  in  public  prop-  Questions"   IV    G    1 

erty  and  contracts.— Crampton   t'^  Zabris-  g^^    Contract 'between  state  and  United 

kie,    101    U.    S.    601,    609     25    L^   Ed.    10.0.  states.-Walsh   v.    Columbus,   etc.,   R.   Co., 

See.    also,    the    title    MUNICIPAL    COK-  j^g   y.    S.   469,   44   L-    Ed.    548;   Vought   v. 

PORATIONS.  Columbus,  etc.,   R.   Co.,   176  U.   S.  481,  44 

58.  As  to  state  contracts:  constitutional  l.  Ed.  554;  Wright  v.  Columbus,  etc.,  R. 
requirements.— P.oard  of  Lif|Uidation  v.  q^^  175  U.  S.  481,  44  L.  Ed.  554.  See,  also. 
McComb,  92  U.  S.  531,  536,  23  L.  Ed.  g^te,  "Who  Mav  Raise  Constitutional 
623.  Questions,"    IV,   G,   1. 
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Public  Places  and  Property.— The  fourteenth  amendment  does  not  have 
the  effect  of  creating  a  particular  personal  right  in  the  citizen  to  use  public  prop- 
erty in  defiance  of  the  constitution  and  laws  of  the  state.*'^  "When  no  proprietary 
right  interferes,  the  legislature  may  end  the  right  of  the  public  to  enter  upon  the 
public  place  by  putting  an  end  to  the  dedication  to  public  uses.  So  it  m.ay  take  the 
less  step  of  limiting  the  public  use  to  certain  purposes. "*53 

4.  Title  to  Public  Office  and  the  Emoluments  Thereof. — See,  generally, 
the  titles  Impairment  of  Obligation  of  Contracts;  Public  Officers. 

5.  Vested  Rights  under  Treaties.— Congress  is  bound  to  regard  the  public 
treaties  in  so  far  as  vested  rights  of  property  have  been  acquired  thereunder. 
Rights  of  this  description  are  not  affected  by  the  abrogation  or  termination  of 
the  treaty  by  war  or  otherwise.^^     Thus  congress  has  no  power  to  organize  a 


62.  Individual  interests  in  public  places 
and  property. — Davis  v.  Massachusetts, 
167   U.   S.   43,  47,  42   L.   Ed.   71. 

63.  Same. — Davis  v.  Massachusetts,  167 
U.    S.    43,   47,   42    L.    Ed.    71. 

Right  of  individual  to  deliver  address  in 
a  public  place. — "For  the  legislature  abso- 
lutely or  conditionally  to  forbid  public 
speaking  in  a  highway  or  public  park  is 
'no  more  an  infringement  of  the  rights  of 
a  member  of  the  public  than  for  the  owner 
of  a  private  house  to  forbid  it  in  his 
house."  Davis  v.  Massachusetts,  167  U. 
S.    43,    47,    43    L.    Ed.    71. 

An  ordinance  of  the  city  of  Boston  for- 
bidding the  delivery  of  public  addresses 
upon  Boston  Common  except  in  accord- 
ance with  a  permit  from  the  mayor,  does 
not  deprive  a  person  desiring  to  make  a 
public  address  thereon  of  any  vested 
right  in  or  to  such  common.  Davis  v. 
Massachusetts.  167  U.  S.  43,  48,  42  L. 
Ed.  71. 

64.  Vested  rights  under  treaties;  prop- 
erty rights. — Society  for  the  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat. 
464,  5  L.  Ed.  662;  Scott  v.  Sandford 
(opinion  of  Catron,  J.),  19  How.  393,  524, 
15  L.  Ed.  691;  Reichart  v.  Felps,  6  Wall. 
160,  165.  166,  18  L.  Ed.  849;  Jones  v.  Mee- 
han,  175  U.  S.  1,  32,  44  L.  Ed.  49. 

Thus  in  the  Head  Money  Cases,  112  U. 
S.  580,  598,  28  L.  Ed.  798,  the  court  speaks 
of  certain  rights  being  in  some  instances 
conferred  upon  the  citizens  or  subjects 
of  one  nation  residing  in  the  territorial 
limits  of  the  other,  which  are  "capable  of 
enforcement  as  between  private  parties  in 
the  courts  of  the  country."  "An  illus- 
tration of  this  character,"  it  adds,  "is 
found  in  treaties  which  regulate  the  mu- 
tual rights  of  citizens  and  subjects  of  the 
contracting  nations  in  regard  to  rights  of 
property  by  descent  or  inheritance  when 
the  individuals  concerned  are  aliens." 
Cited  in  The  Chinese  Exclusion  Case,  130 
U.  S.  581,  609.  32  L.  Ed.  1068. 

The  language  of  Mr.  Justice  Washing- 
ton, in  Society  for  the  Propagation  of  the 
Gospel  V.  New  Haven,  8  Wheat.  464,  493, 
5  L.  Ed.  662.  also  illustrates  this  doc- 
trine. There  the  learned  justice  observes 
that  "if  real  estate  be  purchased  or 
secured  under  a  treaty,  it  would  be  most 
mischievous  to  admit  that  the  extinguish- 


ment of  the  treaty  extinguished  the  right 
to  such  estate.  In  truth,  it  no  more  af- 
fects such  rights  than  the  repeal  of  a 
municipal  law  afifects  rights  acquired  un- 
der It."  Cited  in  The  Chinese  Exclusion 
Case,  130  U.  S.  581,  610,  32  L.   Ed.  1068. 

The  stipulations  of  the  treaty  ceding 
Louisiana  to  the  United  States,  affording 
protection  and  security  to  claims  under 
the  French  or  Spanish  government,  are  in 
the  first,  second  and  third  articles;  they 
extended  to  all  property,  until  Louisiana 
became  a  member  of  the  Union;  into 
which  the  inhabitants  were  to  be  incorpo- 
rated as  soon  as  possible,  "and  ad- 
niitted  to  all  the  rights,  advantages  and 
immunities  of  citizens  of  the  United 
States."  The  perfect  inviolability  and 
security  of  property  is  among  these  rights. 
Delassus  v.  United  States,  9  Pet.  117,  9 
L.  Ed.  71;  Les  Bois  v.  Bramell,  4  How 
449,    459,    11    L.    Ed.    1051. 

"And  how  does  the  power  of  congress 
stand  west  of  the  Mississippi  river?  The 
country  there  was  acquired  from  France, 
by  treaty  in  1803.  It  declares,  that  the 
first  consul,  in  the  name  of  the  French 
Republic,  doth  hereby  cede  to  the  United 
States,  in  full  sovereignty,  the  colony  or 
province  of  Louisiana,  with  all  the  rights 
and  appurtenances  of  the  said  territory. 
And,  by  article  third,  that  'the  inhabitants 
of  the  ceded  territory  shall  be  incorpo- 
rated in  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  accord- 
ing to  the  principles  of  the  federal  con- 
stitution, to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of 
citizens  of  the  United  States;  and,  in  the 
meantime,  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  the  religion  which 
they  profess.'  Louisiana  was  a  province 
where  slavery  was  not  only  lawful,  but 
where  property  in  slaves  was  the  most 
valuable  of  all  personal  property.  The 
province  was  ceded  as  a  unit,  with  an 
equal  right  pertaining  to  all  its  inhabi- 
tants, in  every  part  thereof,  to  own  slaves. 
It  was,  to  a  great  extent,  a  vacant  coun- 
try, having  in  it  few  civilized  inhabitants. 
No  one  portion  of  the  colony,  of  a  proper 
size  for  a  state  of  the  Union,  had  a  suffi- 
cient number  of  inhabitants  to  claim  ad- 
mission  into    the    Union.     To    enable    the 
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board  of  revision  and  empower  it  to  nullify  titles  which  have  been  confirmed  to 


United  States  to  fulfill  the  treaty,  addi- 
tional population  was  indispensable,  and 
obviously  desired  with  anxiety  by  both 
sides,  so  that  the  whole  country  should, 
as  soon  as  possible,  become  states  of  the 
Union.  And  for  this  contemplated  future 
population,  the  treaty  has  expressly  pro- 
vided as  it  did  for  the  inhabitants  resid- 
ing in  the  province  when  the  treaty  was 
made.  All  these  were  to  be  protected  in 
the  meantime;'  that  is  to  say,  at  all  times, 
between  the  date  of  the  treaty,  and  the 
time  when  the  portion  of  the  territory 
where  the  inhabitants  resided  was  ad- 
mitted into  the  Union  as  a  state.  At  the 
date  of  the  treaty,  each  inhabitant  had 
the  right  to  the  free  enjoyment  of  his 
property,  alike  with  his  liberty  and  his 
religion,  in  every  part  of  Louisiana;  the 
province  then  being  one  country,  he 
might  go  everywhere  in  it,  and  carry  his 
liberty,  property,  and  religion  with  him, 
and  in  which  he  was  to  be  maintained  and 
protected,  until  he  became  a  citizen  of  a 
state  of  the  Union  of  the  United  States. 
This  cannot  be  denied  to  the  original  in- 
habitants and  their  descendents.  And  if 
it  be  true  that  immigrants  were  equally 
protected,  it  must  follow  that  they  can 
also  stand  on  the  treaty.  The  settled 
doctrine  in  the  state  courts  of  Louisiana 
is,  that  a  French  subject  coming  to  the 
Orleans  territory,  after  the  treaty  of  1803 
was  made,  and  before  Louisiana  was  ad- 
mitted into  the  Union,  and  being  an  in- 
habitant at  the  time  of  the  admission,  be- 
came a  citizen  of  the  United  States  by 
that  act;  that  he  was  one  of  the  inhabi- 
tants contemplated  by  the  third  article  of 
the  treaty,  which  referred  to  all  the  in- 
habitants embraced  within  the  new  state 
on  its  admission.  That  this  is  the  true 
construction,  I  have  no  doubt.  If  power 
existed  to  draw  a  line  at  thirty-six  de- 
grees thirty  minutes  north,  so  congress 
had  equal  power  to  draw  the  line  on  the 
thirtieth  degree — that  is.  due  west  from 
the  city  of  New  Orleans — and  to  declare 
that  north  of  that  line  slavery  should 
never  exist.  Suppose  this  had  been  done 
before  1812,  when  Louisiana  came  into 
the  Union,  and  the  question  of  infraction 
of  the  treaty  had  then  been  presented  on 
the  present  assumption  of  power  to  pro- 
hibit slavery,  who  doubts  what  the  de- 
cision of  this  court  would  have  been  on 
such  an  act  of  congress;  yet,  the  differ- 
ence between  the  supposed  line,  and  that 
on  thirty-six  degrees  thirty  minutes 
north,  is  only  in  the  degree  of  grossness 
presented  by  the  lower  line.  The  Mis- 
souri compromise  line  of  1820  was  very 
aggressive;  it  declared  that  slavery  was 
abolished  forever  throughout  a  country 
reaching  from  the  Mississippi  river  to 
the  Pacific  ocean,  stretching  over  thirtj^- 
two  degrees  of  longitude,  and  twelve  and 
a  half  degrees  of  latitude  on  its  eastern 
side,  sweeping  over  four-fifths,  to  say  no 
more,  of  the  original  province   of   Louisi- 


ana. That  the  United  States  government 
stipulated  in  favor  of  the  inhabitants  to 
the  extent  here  contended  for,  has  not 
been  seriously  denied,  as  far  as  Lknow; 
but  the  argument  is,  that  congress  had 
authority  to  repeal  the  third  article  of  the 
treaty  of  1S03,  in  so  far  as  it  secured  the 
right  to  hold  slave  property,  in  a  portion 
of  the  ceded  territory,  leaving  the  right 
to  exist  in  other  parts.  In  other  words, 
that  congress  could  repeal  the  third  ar- 
ticle entirely,  at  its  pleasure.  This  I 
deny."  (Opinion  of  Catron.  J.)  Scott  v. 
Sandford.  19  How.  393,  524,  526,  15  L. 
Ed.    691. 

Same — Inchoate  title  to  land. — An  in- 
choate title  to  lands  is  property  within 
the  protection  of  the  stipulations  of  this 
treaty.  Delassus  v.  United  States,  9  Pet. 
117,  9  L.  Ed.  71. 

Treaty  with  France  of  1853;  ten  per 
cent,  inheritance  tax. — By  the  laws  of 
Louisiana  a  tax  of  10  per  cent,  was  im- 
posed upon  the  value  of  all  property  in-, 
herited  in  that  state  by  any  person  not 
domiciled  there,  and  not  being  a  citizen 
of  any  state  or  territory  of  the  United 
States.  The  constitutionality  of  this  law 
was  not  questioned,  the  same  having  been 
decided  atfirmatively  in  the  case  of  Mager 
V.  Grima.  8  How.  490,  12  L.  Ed.  1168;  but 
it  was  contended  by  the  plaintiff  that  it 
was  a  violation  of  his  rights  under  a 
treaty  made  between  the  United  States 
and  France  in  1853,  and  by  which  French- 
men were  placed,  as  regards  the  right  to 
take,  hold  and  dispose  of  property,  real 
and  personal,  upon  the  same  footing  as 
citizens  of  the  United  States  in  all  the 
states  of  the  Union  whose  laws  permit  it. 
Held,  first,  that  this  treaty  had  no  re- 
trospective operation,  and  could  not  di- 
vest the  right  of  a  state  to  this  tax  in  a 
case  where  it  had  already  vested;  there- 
fore it  had  no  effect  upon  the  succession 
of  a  person  who  died  in  1848.  Secondly, 
that  the  obligation  of  the  treaty  and  its 
operation  in  the  state,  was,  by  the  laws 
thereof,  dependent  upon  the  laws  of 
Louisiana;  that  the  treaty  did  not  claim 
for  the  United  States  the  right  of  con- 
trolling the  succession  to  real  or  personal 
property  in  a  state,  but  that  its  operation 
was  expressly  limited  "to  the  states  of 
the  Union  whose  laws  permit  it,  so  long 
and  to  the  same  extent  as  those  laws  shall 
remain  in  force.  Prevost  v.  Greneaux,  19 
How.    1,   7,   15   L.   Ed.   572. 

Title  in  fee  may  be  created  by  a  treaty. 
— A  title  in  fee  may  pass  by  a  treaty 
without  the  aid  of  an  act  of  congress,  as 
wdiere  in  a  treaty  with  an  Indian  tribe, 
and  as  part  of  the  consideration  for  the 
cession  by  the  tribe  of  its  lands  to  the 
United  States,  a  reservation  is  made  to 
a  chief  or  other  member  of  the  tribe  of 
a  specified  number  of  sections  of  land.  In 
such  case  the  treaty  itself  converts  the 
reserved  section  into  individual  property, 
which  property  is  to  be  protected  by  the 
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private  individuals  many  years  before,  pursuant  to  the  stipulations  of  a  treaty  or 
compact,  by  the  duly-authorized  agents  of  the  government.*^^ 

Embraces  Only  Rights  of  Property. — But  the  rights  and  interests  created 
by  a  treaty,  which  have  become  so  vested  that  its  expiration  or  abrogation  will 
not  destroy  or  impair  them,  are  only  such  as  are  connected  with  and  lie  in  prop- 
erty, capable  of  sale  and  transfer  or  other  disposition,  not  such  as  are  personal 
or  political  and  untransferable  in  their  character.*^" 

6.  Vested  Rights  in  Rule  or  Policy  of  Law. — No  individual  has  a  vested 
right  in  any  general  rule  of  law  or  policy  of  legislation  which  entitles  him  to 
insist  that  it  shall  remain  unchanged   for  his  benefit.*^^     But  when  a  law   is  in 


courts  the  same  as  property  derived  from 
any  other  source.  Buttz  v.  Northern  Pac. 
Railroad,  119  U.  S.  55,  67,  30  L.  Ed.  330; 
Jones  V.  Meehan,  175  U.  S.  1,  8.  21,  44  L- 
Ed.  49;  Francis  v.  Francis,  203  U.  S.  233, 
238,    241,    51    L.    Ed.    165. 

See,  also,  Johnson  v.  Mcintosh.  8 
Wheat.  543,  5  L.  Ed.  681;  Cherokee  Na- 
tion V.  Georgia,  5  Pet.  1,  8  L.  Ed.  25; 
Worcester  v.  Georgia,  6  Pet.  515,  544,  8  L. 
Ed.  483;  Doe  v.  Wilson,  23  How.  457, 
463,  16  L.  Ed.  584;  United  States  v.  Cook, 
19  Wall.  591,  22  L.  Ed.  210;  United  States 
V.  Kagama,  118  U.  S.  375,  381,  20  h.  Ed, 
228. 

In  such  a  case  neither  congress  nor  the 
executive  department  has  any  power  to 
divest  such  person  or  his  lessees  of  their 
interest  in  the  land.  Jones  v.  Meehan, 
175   U.    S.    1.   32,   44   L.    Ed.    49. 

65.  Congress  no  power  to  divest  titles 
acquired  pursuant  to  treaty. — ^Reichart  ?'. 
Felps.  6  Wall.  160,  165,  166,  18  L.  Ed.  849. 

Where  the  state  of  Virginia,  in  ceding 
to  the  United  States  the  Northwest  Ter- 
ritory, stipulated  that  the  French  and 
Canadian  settlers  in  certain  localities 
therein  who  had  professed  themselves 
citizens  of  Virginia,  should  have  their 
possessions  and  titles  confirmed  to  them, 
which  was  afterwards  done  by  the  duly- 
authorized  agents  of  the  federal  govern- 
ment, it  was  held  that  congress  had  no 
power  to  organize  a  board  of  revision  to 
nullify  the  titles  so  confirmed.  Reichart  v. 
Felps,  6  Wall.  160,  165,  166,  18  L.  Ed. 
84f. 

66.  Embraces  only  rights  of  property. 
— The  Chinese  Exclusion  Case,  130  U.  S. 
581,  609,  32  L.  Ed.  1068;  Fong  Yue  Ting 
V.  United  States,  149  U.  S.  698,  722,  37 
L.    Ed.    905. 

"A  right  conferred  upon  a  Chinese  la- 
borer, by  a  certificate  issued  in  pursu- 
ance of  previous  laws  and  treaties,  to  re- 
turn to  the  United  States  can  be  taken 
away  by  a  subsequent  act  of  congress." 
Chew  Heong  v.  United  States.  112  U.  S. 
536,  539,  559,  28  L.  Ed.  770;  The  Chinese 
Exclusion  Case,  130  U.  S.  581,  600,  32  L. 
Ed.  1068;  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  538,  549,  39  L.  Ed.  1082; 
Wong  Wing  v.  United  States,  163  U.  S. 
228,   230,   41    L.    Ed.    140. 

Thus  a  Chinese  laborer  to  whom  a  cer- 
tificate had  been  issued  under'  the  act  of 
May  6,  1882,  22  Stat.  58,  ch.  126,  as 
amended  by  the  act  of  July  5,  1884,  23 
4  U  S  Enc-27 


Stat.  115,  ch.  220,  to  enable  him  to  re- 
turn to  the  United  States,  acquired  no 
vested  right  thereunder,  either  by  virtue 
of  the  act  of  congress,  or  by  virtue  of  the 
treaty  between  the  United  States  and 
China,  expressly  stipulating  that  he  should 
have  the  right  to  return;  and  in  such  case 
it  was  immaterial  that  he  had  departed 
out  of  the  country  before  the  act  of  ex- 
clusion was  enacted.  The  Chinese  Ex- 
clusion Case,  130  U.  S.  581,  32  L.  Ed. 
1068.  See,  also,  Fong  Yue  Ting  v.  United 
States,  149  _U.  S.  698.  722,  37  L.   Ed.  905. 

Citizenship  in  an  Indian  nation  having 
the  right,  under  treaty  with  the  United 
States,  to  enact  its  own  laws  and  main- 
tain a  separate  tribal  government,  said 
litizenship  having  been  conferred  by  a 
tribal  statute  making  citizens  of  the  tribe 
persons  who  were  not  such  before,  is  nst 
a  vested  right  under  the  federal  constitu- 
tion; and  a  subsequent  tribal  statute,  re- 
voking the  citizenship  so  conferred,  in- 
terferes with  no  constitutional  right.  Roflf 
V.   Burney.   168   U.   S.   218,  42  L.   Ed.   442. 

67.  Vested  right  in  rule  or  policy  of 
law.— Munn  v.  Illinois,  94  U.  S.  113,  134, 
24  L.  Ed.  77;  Hurtado  v.  California,  110 
U.  S.  516,  532,  28  L.  Ed.  232;  Cooley, 
Const.   Law,  3d   Ed.   351. 

"A  person  has  no  property,  no  vested 
interest,  in  any  rule  of  the  common  law. 
That  is  only  one  of  the  forms  of  munic- 
ipal law,  and  is  no  more  sacred  than  any 
other.  Rights  of  property  which  have 
been  created  by  the  common  law  cannot 
be  taken  away  without  due  process;  but 
the  law  itself,  as  a  rule  of  conduct,  may 
be  changed  at  the  will  or  even  at  the 
whim  of  the  legislature,  unless  prevented 
by  constitutional  limitations.  Indeed,  the 
great  office  of  statutes  is  to  remedy  de- 
fects in  the  common  law  as  they  are  de- 
veloped, and  to  adapt  it  to  the  changes 
of  time  and  circumstances."  Hurtado  v. 
California,  110  U.  S.  516.  532,  28  L.  Ed. 
232;  Munn  v.  Illinois,  94  U.  S.  113,  134, 
24  L.   Ed.  77. 

Policy  as  to  trade  with  foreign  coun- 
tries.— "No  individual  has  a  vested  right 
to  trade  with  foreign  nations  which  is  so 
broad  in  character  as  to  limit  and  restrict 
the  power  of  congress  to  determine  what 
articles  of  merchandise  may  be  imported 
into  this  country  and  the  terms  upon 
which  a  right  to  import  may  be  exer-- 
cised.  This  being  true,  it  results  that  a 
statute    which    restrains    the    introduction 
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its  nature  a  contract,  and  absolute  rights  have  vested  under  that  contract,  a  re- 
peal of  the  law  cannot  divest  those  rights. ^^  So  the  repeal  of  a  law  cannot  afifect 
contract  or  property  rights  acquired  under  its  authority  previous  to  the  repeal.*^^ 
But  where  a  law  which  confers  the  right  or  privilege  to  enter  into  contracts  of  a 
certain  kind  is  repealed  by  a  subsequent  statute  or  constitutional  amendment 
which  forbids  the  execution  of  contracts  of  that  description,  all  negotiations 
looking  to  the  execution  of  such  contracts,  but  under  which  no  contract  rights 
have  actually  been  acquired,  fall  with  it.'"  When  a  right  has  arisen  upon  a 
transaction  in  the  nature  of  a  contract  authorized  by  statute,  and  has  been  so  far 


of  particular  goods  into  the  United"  States 
from  considerations  of  public  policy  does 
not  violate  the  due  process  clause  of  the 
constitution."  Buttfield  v.  Stranahan,  192 
U.    S.    470,    493.    48    L.    Ed.    525. 

Rule  or  policy  as  to  recovery  of  dam- 
ages in  certain  cases. — A  statute  which 
classifies  postal  clerks  on  trains  with  em- 
ployees and  others  not  passengers  and 
prevents  them  from  recovering  damages 
for  accidents,  except  in  cases  where  em- 
ployees and  others  not  passengers  would 
be  permitted  to  recover,  is  not  unconstitu- 
tional as  depriving  a  postal  clerk  there- 
after injured  of  any  vested  or  property 
right,  since  the  rule  or  policy  of  law  con- 
cerning the  recovery  of  damages  in  such 
cases  is  a  matter  within  the  control  of 
the  state.  Martin  v.  Pittsburg,  etc.,  R. 
Co.  203  U.  S.  284,  51  L.  Ed.  184;  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S.  477, 
48    L.    Ed.    208. 

Changing  rule  or  policy  relatmg  to 
mortgages  to  foreign  corporations  to  the 
detriment  of  subsequent  incumbrancers. — 
Where  under  the  law  of  the  state,  as  it  ex- 
isted at  the  time  of  the  execution  of  a 
mortgage  or  conveyance  to  a  foreign  cor- 
poration, such  mortgage  or  conveyance 
was  invalid  and  unenforcible,  subsequent 
purchasers  or  mortgagees  of  such  prop- 
erty have  no  vested  right  in  the  rule  or 
policy  of  law  which  renders  void  the 
previous  mortgage  or  conveyance  to  a 
foreign  corporation,  and  they  are  not  de- 
prived of  any  property  or  vested  interest 
by  a  subsequent  change  which  validates 
mortgages  and  conveyances  to  foreign 
corporations  and  thereby  depreciates  or 
renders  worthless  their  own  deed  or  other 
security.  Gross  v.  United  States  Mort- 
gage Co.,  108  U.  S.  477,  488,  27  L.  Ed. 
795. 

68.  Where  law  is  in  its  nature  a  con- 
tract—Fletcher V.  Peck,  6  Cranch  87,  3 
L.  Ed.  162;  Virginia  Coupon  Cases,  114 
U.   S.   269.  270,  29   L.   Ed.   185. 

69.  Repeal  of  law  not  to  affect  prop- 
erty or  contract  rights. — Steamship  Co.  v. 
Joliffe,  2  Wall.  450,  17  L.  Ed.  805;  Munn 
V.  Illinois,  94  U.  S.  113,  134,  24  L.  Ed.  77; 
Hurtado  v.  California,  110  U.  S.  516,  532, 
28  L.  Ed.  232.  See.  also,  the  title  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS. 

County  subscription  in  aid  of  railroad. 
' — W'here  a  county  by  its  proper  officers, 
duly  authorized  thereto  by  law,  enters 
into    a    contract    whereby,    with    the    con- 


sent of  all  parties  concerned,  a  county 
subscription  in  aid  of  one  railroad  com- 
pany is  transferred  to  another  company,, 
the  right  of  such  other  company,  under 
such  contract,  to  demand  and  receive  the 
bonds  of  the  county  in  payment  of  its. 
original  subscription  is  a  vested  right,  and 
is  not  afifected  by  a  subsequent  consti- 
tutional provision  forbidding  such  sub- 
scriptions. County  of  Ray  v.  Vansycle, 
96   U.    S.   675,    GS4,   24   L.    Ed.    800. 

Pennsylvania  statute  providing  for  con- 
firmation of  Connecticut  land  claims; 
when  rights  become  vested. — By  the  Penn- 
sylvania statute.  March  28,  1787,  entitled 
"An  act  ascertaining  and  confirming  to 
certain  persons,  called  Connecticut  claim- 
ants, the  land  by  them  claimed  within  the 
county  of  Lucerne."  etc.,  it  was  provided,, 
among  other  things,  that  Connecticut  set- 
tlers should  present  their  claims  to  the 
commissioners;  that  they  should  support 
them  by  reasonable  proof;  that  the  com- 
missioners should  adjudicate  said  claims; 
that  the  lands  claimed  should  be  surveyed, 
etc.  Held,  that  the  mere  presentation  of 
claims  by  the  Connecticut  settlers  to  the 
commissioners,  who  received  and  entered 
them,  conferred  no  vested  rights;  hence- 
the  suspension  or  repeal  of  the  act,  after 
such  presentation  had  been  made,  was  not 
unconstitutional  as  a  retrospective  or  ex 
post  facto  law.  Vanhorne  v.  Dorrance,  2 
Dall.  304,  319,   1   L.   Ed.  391. 

70.  Same;  repeal  of  law  authorizing 
certain  contracts. — Aspinwall  v.  Board  of 
Commissioners,  22  How.  364,  16  L.  Ed. 
296. 

Incomplete  county  subscription  defeated 
by  repeal  of  statute. — The  charter  of  the 
Ohio  and  Mississippi  Railroad  Company,, 
granted  by  the  Legislature  of  Indiana  in 
1848,  and  a  supplement  in  1849.  authorized 
the  county  commissioners  of  coiinties 
through  which  the  road  passed  to  St>b- 
scribe  for  stock  and  issue  bonds,  pro- 
vided that  a  majority  of  the  voters  of  the 
county  voted  at  an  election  on  the  first 
day  of  March,  1849,  that  this  should  be 
done.  An  election  was  held  and  car- 
ried by  the  requisite  majority.  Before  the 
subscription  was  actually  made  the  state- 
adopted  a  new  constitution  which  went 
into  effect  November  1,  1851,  and  which 
prohibited  such  subscriptions  unless  paid 
in  cash.  Held,  that  the  company  acquired 
nn  vested  right  to  the  bonds  by  virtue  of 
the  charter  and  supplement  and  the  elec- 
tion  held   pursuant   thereto,   and   that   the 
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perfected  that  nothing  remains  to  be  done  by  the  party  asserting  it,  the  repeal 
of  the  statute  does  not  affect  it,  or  an  action  for  its  enforcement.  It  has  become 
a  vested  right,  which  stands  independent  of  the  statute  J  ^ 

7.  Right  of  Informer  to  Statutory  Pfnai^tifs  and  Forffiturfs. — Pre- 
vious to  final  decree  or  judgment,  an  informer  has  no  vested  right  to  a  penalty 
or  forfeiture,  nor  in^  an  action  to  recover  the  same,  under  statutes  providino-  fcr 
penalties  and  forfeitures  in  certain  cases  with  one-half  or  some  other  proportion 
to  the  officer  or  person  giving  the  informationJ2  -^^^  j^^s  an  informer,  nor  any 
officer,  who  might  otherwise  be  entitled  to  a  share  of  the  penalty  or  thino-  for- 
feited, any  vested  right  even  after  final  judgment  or  decree  where  the  law  con- 
fers power  upon  certain  officials  to  remit  the  same.'^^  gQ  ^y^^  repeal  of  a  statute, 
imposing  a  penalty  or  forfeiture,  without  a  saving  clause  preserving  the  rio-ht 
to  enforce  them,  operates  as  a  remission  and  as  a  bar  to  any  action  to  enforce 
them.'^     This  is  true  even  as  to  an  action  pending  at  the  time  of  the  repeal'^ 

8.  Vfstfd  Rights  undfr  ExFcutivf  Pardon. — A  pardon  extended  by  the 
president  of  the  United  States  and  accepted  by  the  person  or  persons  for  whose 


commissioners  had  no  authority  to  make 
the  subscription  and  issue  the  bonds 
after  the  new  constitution  became  ef- 
fective. Asphinwall  v.  Board  of  Com- 
missioners,  22   How.  364,   16   L.   Ed.  296. 

71.  Same;  where  rights  have  become 
vested  pursuant  to  authority  conferred  by 
statute. — Steamship  Co.  v.  JoHffe,  2  Wall. 
450.  17  L.  Ed.  805.  (Three  justices  dis- 
senting.) 

Right  to  half  pilotage;  effect  of  repeal 
of  statute. — Where  a  pilot,  licensed  under 
a  statute,  had  tendered  his  services  to 
pilot  a  vessel  out  of  port,  and  such  serv- 
ices were  refused,  his  claim  to  the  half- 
pilotage  fees,  allowed  by  the  statute  in 
such  cases,  became  perfect;  and  the  sub- 
sequent repeal  of  the  statute  did  not  af- 
fect a  judgment  rendered  in  an  action 
brought  to  recover  the  claim,  or  the  juris- 
diction of  the  federal  supreme  court  to 
review  the  judgment  on  writ  of  error. 
Steamship  Co.  v.  Joliflfe,  2  Wall.  450.  17 
L.   Ed.  805.    (Three  justices  dissenting.) 

72.  Rights  of  informer  to  statutory  pen- 
alties and  forfeitures. — United  States  v. 
Morris,  10  Wheat.  246,  281,  6  L.  Ed.  314; 
Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.  534,  11  L.  Ed.  714;  Confiscation 
Cases.  7  Wall.  454,  19  L.  Ed.  196;  The 
Laura,  11  U.  S.  417,  29  L.  Ed.  147.  See, 
also,  the  title  PENALTIES  AND  FOR- 
FEITURES. 

An  informer,  in  prosecutions  under  the 
act  of  August  6th,  1861,  which  subjected 
to  confiscation,  upon  libel  filed,  property 
whose  owner  used  or  consented  to  its 
use  in  aiding  the  rebellion,  had  no  vested 
interests  in  the  subject  matter  of  the 
suits;  and  this,  notwithstanding  that  the 
act  declared  that  where  any  person  filed 
an  information  with  the  attorney  of  the 
United  States  (as  the  act  allowed  any 
person  to  do),  the  proceedings  should  be 
"for  the  use  of  such  informer  and  the 
United  States  in  equal  parts."  Confisca- 
tion Cases.  7  Wall.  454,   19  L.   Ed.   196. 

Hence,  the  attorney  general  could  prop- 
erly, and  against  the  interest  and  obiec- 
tion  of  the  informer,  ask  a  dismissal  of  an 


appeal  in  cases  where  the  decree  below, 
having  been  against  it,  the  government 
had  appealed;  and  in  the  same  way  ask, 
upon  agreement  to  that  effect  with  the 
counsel  of  the  claimants,  for  a  reversal  of 
a  decree,  where,  on  decree  against  them, 
the  appeal  had  been  by  the  other  side, 
and  for  a  remand  of  the  cause  to  the  court 
below,  with  directions  to  it  to  dismiss  the 
libel.  Confiscation  Cases,  7  Wall  454  19 
L.    Ed.    196. 

73.  Same;  rights  after  judgment  or  de- 
cree.—United  States  V.  Morris,  10  Wheat 
246,    281,    6    L.    Ed.    314. 

Merchandise  was  imported  into  the 
United  States  in  violation  of  the  nonin- 
tercourse  act  then  in  force,  and  the  ves- 
sel and  cargo  were  seized  on  that  ac- 
count; and  were  afterwards  condemned 
as  forfeited.  Subsequent  to  the  decree  of 
condemnation,  the  secretary  of  the  treas- 
ury remitted  the  whole  forfeiture,  and 
the  United  States  supreme  court  held 
that  he  did  not  exceed  his  authority;  that 
neither  the  rights  of  the  informer,  nor 
the  rights  of  the  collector,  or  other  of- 
ficers of  the  customs,  were  violated  in 
the  case;  that  their  rights  were  condi- 
tional, and  subordinate  to  the  power  of 
remission;  and  that  the  secretary  had  au- 
thority, under  that  act,  to  remit  a  forfei- 
ture at  any  time  before  or  after  a  final 
decree  or  judgment,  until  the  money  was 
actually  paid  over  to  the  collector  for  dis- 
tribution, and  that  the  power  to  remit  ex- 
tended not  only  to  the  interest  of  the 
United  States  in  the  forfeiture,  but  also 
to  the  share  of  the  informer  and  that  of 
the  officers  of  the  customs.  United  States 
V.  Morris,  10  Wheat.  246,  281,  6  L  Ed 
314. 

74.  Same — Repeal  of  statute  operates 
as  a  remission.— The  Irresistible,  7  Wheat. 
551,  5  L.  Ed.  520;  Maryland  v.  Baltimore,' 
etc..  R.  Co.,  3  How.  534.  11  L.  Ed.  714; 
N<^rris  v.  Crocker,  13  How.  429  14  l' 
Fd.  210;  The  Reform,  3  Wall.  617  18  L 
Ed.   105. 

75.  Same — Pending   actions. — Norris    v 
Crocker,   13   How.   429,   14  L.   Ed.  210. 
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benefit  it  is  intended  confers  vested  rights  upon  those  persons,  which  congress 
cannot  impair  by  a  statute  which  purports  to  adjust  such  pardon  or  prevent  its 
being  pleaded  as  a  defense  or  as  the  basis  of  a  cause  of  actionJ^ 

9.  Rights  of  Settlers  upon  Public  Lands. — As  to  when  the  rights  of  an 
occupant  or  claimant  under  the  public  land  laws  becomes  vested,  see  the  title 
Public  Lands. 

10.  Rights  Conferred  by  Grant  or  Patent. — A  grant  or  patent  from  the 
state  or  United  States  confers  a  vested  right  to  the  land  granted,  which  cannot 
be  revoked  by  the  state.''^ 

11.  Rights  under  Corporate  Charters. — a.  Generally;  Charter  a  Con- 
tract.— "The  whole  doctrine  of  vested  rights,  as  applied  to  the  charters  of  corpo- 
rations, is  based  upon  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  4  L.  Ed. 
629,  in  which  the  broad  proposition  was  laid  down  that  such  charters  were  con- 
tracts within  the  meaning  of  the  constitution,  and  hence  that  an  act  of  the  state 
legislature  altering  a  charter  in  any  material  respect  was  unconstitutional  and 
void.  The  doctrine  of  this  case  has  been  subjected  to  more  or  less  criticism  by 
the  courts  and  the  profession,  but  has  been  reaffirmed  and  applied  so  often  as 
to  have   become   firmly   established   as   a   canon   of   American   jurisprudence."^^ 

b.  Charter  Rights  Subject  to  Police  Pozvers. — The  condition  is  implied  in 
every  grant  of  corporate  existence  that  the  corporation  shall  be  subject  to 
such  reasonable  regulations,  in  respect  to  the  general  conduct  of  its  affairs,  as 
the  legislature  may,  from  time  to  time,  prescribe,  which  do  not  materially  interfere 
with  or  obstruct  the  substantial  enjoyment  of  the  privileges  the  state  has  granted, 
and  which  serve  only  to  secure  the  ends  for  which  the  corporation  vvas  created.*^ ^ 
"In  other  words,  the  legislature  may  not  destroy  vested  rights,  whether  they  are 
expressly  prohibited  from  doing  so  or  not,  but  otherwise  may  legislate  with 
respect  to  corporations,  whether  expressly  permitted  to  do  so  or  not."*^*^ 


76.  Vested  rights  under  executive  par- 
don.—Ex  parte  Garland,  4  Wall.  333,  18 
L.  Ed.  366;  United  States  v.  Klein.  13 
Wall.    128,   20   L.    Ed.   519. 

77.  Rights  under  grant  or  patent. — • 
Eletcher  v.  Peck,  6  Cranch  87,  3  L.  Ed. 
162;  Pawlet  v.  Clark.  9  Cranch  292,  3  L. 
Ed.  735;  Terrett  v.  Taylor,  9  Cranch  43, 
52,  3  L.  Ed.  650;  Rice  v.  Railroad  Co..  1 
Black  358,  373,  17  L.  Ed.  147;  Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S. 
165,  176,  37  L.  Ed.  123.  See,  also,  the 
titles  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS;  PUBLIC 
LANDS. 

A  grant  to  the  church  of  such  a  place 
is  good  at  common  law,  and  vested  the 
fee  in  the  parson  and  his  successors. 
Such  a  grant  cannot  be  resumed  at  the 
pleasure  of  the  crown.  Pawlet  v.  Clark,  9 
Cranch   292,   3    L.   Ed.    735. 

78.  Vested  rights  under  corporate  char- 
ters.— Pearsall  z'.  Great  Nortliern  R.  Co., 
161  U.  S.  646,  660,  40  L.  Ed.  838.  See.  gen- 
erally, upon  this  point,  the  titles  COR- 
PORATIONS; IMPAIRMENT  OF  OB- 
LIGATION OF  CONTRACTS. 

79.  Charter  rights  are  subject  to  police 
powers. — Chicago  Life  Ins.  Co.  z'.  Needles. 
113  U.  S.  574,  580,  28  L.  Ed.  1084;  Hill  r. 
Merchants'  Mut.  Ins.  Co.,  134  U.  S.  515, 
526,  33  L.  Ed.  994.  See,  generally,  the 
title  CORPORATIONS;  POLICE 
POWER. 

"Under  its  police  power  the  people,  in 
their  sovereign  capacity,  or  the  legi'^la- 
ture,    as    their    representatives,    may    deal 


with  the  charter  of  a  railway  corporation, 
so  far  as  is  necessary  for  the  protection 
of  the  lives,  health  and  safety  of  its  pas- 
sengers or  the  public,  or  for  the  security 
of  property  or  the  conservation  of  the 
public  interest,  provided,  of  course,  that 
no  vested  rights  are  thereby  impaired." 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  695,  40  L.  Ed.  849;  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  646,  40 
L.   Ed.   838. 

Act  enforcing  prompt  payment  of  rail- 
way employees. — The  Arkansas  act  of 
March  25,  1889,  Acts  Ark.  1889,  76,  pro- 
viding for  the  enforcement  of  the  prompt 
payment  without  abatement  or  deduction, 
of  the  wages  of  railway  employees,  under 
penalty  of  having  the  wages  continued  for 
a  certain  length  of  time  in  case  of  failure 
to  pay  promptly  upon  the  employee's  dis- 
charge from  service,  was  within  the  re- 
served power  of  amendment,  and  did  not 
interfere  with  vested  rights.  St.  Louis, 
etc.,  R.  Co.  V.  Paul,  173  U.  S.  404,  409,  43 
L.  Ed.  746.  reaffirmed  in  Minneapolis,  etc., 
R.  Co.  7'.  Gano,  190  U.  S.  557,  47  L.  Ed. 
1183. 

80.  May  legislate  without  reserving 
power;  but  may  not  destroy  vested  rights. 
— Louisville,  etc.,  R.  Co.  7'.  Kentucky,  161 
U.   S.  677,  695,   40  L.   Ed.   849. 

Rights  vesting  under  corporate  char- 
ters are  no  more  subject  to  legislative 
control  than  other  vested  rights.  Charles 
River  Bridn^e  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  Ed.  773;  Vincennes  University 
V.  Indiana,  14  How.  268,  14  L.  Ed.  416. 


CONSTITUTIONAL  LAW. 


421 


c.  Neither  Express  nor  hnpUcd  Pozvers  of  Legislature  to  Be  Used  to  Impair 
Vested  Rights. — The  proposition  just  stated,  that  the  imphed  power  of  the  legis- 
lature, to  suhject  corporate  bodies  to  a  reasonable  control  in  the  interest  of  pub- 
lic safety  and  the  general  welfare,  cannot  be  so  exercised  as  to  impair  the  vested 
rights  of  such  bodies,  is  equally  true  of  power  expressly  reserved  to  alter  or 
amend  corporate  charters.  In  neither  instance  can  the  legislative  power  be  used 
to  take  away  property  conferred  by  the  charter  or  subsequently  acquired  under 
the  operation  of  the  charter  or  to  deprive  the  corporation  of  the  fruits  actually 
reduced   to  possession  of  contracts  lawfully  made.^^ 


81  Neither  express  nor  implied  power 
of  control  to  be  used  to  the  impairment 
of  vested  rights. — Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  629,  4  L.  Ed. 
629;  Society  for  the  Propagation  of  the 
Gospel  V.  New  Haven,  8  Wheat.  404,  5 
L.  Ed.  662;  Fletcher  v.  Peck,  6  Cranch  87. 
137,  S  L-  Ed.  162;  Terrett  v.  Taylor,  9 
Cranch  43,  3  L.  Ed. '650;  Pawlet  v.  Clark, 
9  Cranch  292,  3  L.  Ed.  735;  West  River 
Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  Ed. 
535;  Vincennes  University  v.  Indiana.  14 
How.  268,  14  E.  Ed.  416;  Rice  v.  Railroad 
Co.,  1  Black  358,  373,  17  L.  Ed.  147; 
Pennsylvania  College  Cases,  13  Wall.  190, 
218,  20  L.  Ed.  550;  Holyoke  Co.  v.  Lyman, 
.15  Wall.  500,  519,  21  L.  Ed.  133;  Davis  v. 
Gray,  16  Wall.  203,  21  L.  Ed.  447;  Shields 
V.  Ohio,  95  U.  S.  319,  324,  24  L.  Ed.  357; 
Moore  v.  Robbins,  96  tl.  S.  530,  24  L.  Ed. 
848;  Sinking-Rund  Cases,  99  U.  S.  700. 
720,  25  L.  Ed.  496;  Railway  Co.  v.  Phil- 
adelphia, 101  U.  S.  528,  540,  29  L.  Ed.  912; 
United  States  v.  Schurz,  102  U.  S.  378, 
26  L.  Ed.  167;  Noble  v.  Union  River 
Logging  R.  Co.,  147  U.  S.  165,  37  L.  Ed. 
123;  United  States  v.  Union  Pac.  R.  Co., 
160  U.  ^.  1.  33,  40  L.  Ed.  319;  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  646,  661, 
40  L.  Ed.  838;  Adirondack  R.  Co.  v.  New 
York  State,  176  U.  S.  335.  344,  44  L.  Ed. 
492.  And  see,  generallv,  the  title  COR- 
PORATIONS. 

"The  power  of  alteration  and  amend- 
ment is  not  without  limit.  The  altera- 
tions must  be  reasonable;  they  must  be 
made  in  good  faith,  and  be  consistent  with 
the  scope  and  object  of  the  act  of  in- 
corporation. Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of 
amendment  or  alteration.  Beyond  the 
sphere  of  the  reserved  powers,  the  vested 
rights  of  property  of  corporations,  in 
such  cases,  are  surrounded  by  the  same 
sanctions  and  are  as  inviolable  as  in 
other  cases."  Shields  v.  Oh-io,  95  U.  S. 
319.    324,   24   L.    Ed.   357. 

"Vested  rights,  it  is  conceded,  cannot 
be  impaired  under  such  a  reserved  power, 
but  it  is  clear  that  the  power  may  be  ex- 
ercised, and  to  almost  any  extent,  to  carry 
into  effect  the  original  purposes  of  the 
grant  and  to  protect  the  rights  of  the 
public  and  of  the  corporations  or  to  pro- 
mote the  due  administration  of  the  af- 
fairs of  the  corporation.  Pennsylvania 
College  Cases.  13  Wall.  190.  218,  20  L. 
Ed.  550."     Railway  Co.  v.  Philadelphia,  101 


U.  S.  528,  540,  29  L.  Ed.  912;  Holyoke  Co. 
V.  Lyman,  15  Wall.  500,  519,  21  L.  Ed. 
133. 

"Even  before  the  Dartmouth  College 
case  was  decided,  it  was  held  by  this  court 
that  grants  of  land  made  by  the  crown 
to  colonial  churches  were  irrevocable,  and 
that  property  purchased  by,  or  devised 
to  them,  prior  to  the  adoption  of  the  con- 
stitution, could  not  be  diverted  to  other 
purposes  by  the  states  which  succeeded 
to  the  sovereign  power  of  the  colonies. 
Terrett  v.  Taylor,  9  Cranch  43,  3  L.  Ed. 
650;  Pawlet  V.  Clark,  9  Cranch  292,  3  L. 
Ed.  735;  Society  for  the  Propagation  of 
the  Gospel  v.  New  Haven,  8  Wheat.  464, 
5  L.  Ed.  602.  Indeed,  the  sanctity  of 
charters  vesting  in  grantees  the  title  to 
lands  or  other  property  has  been  vindi- 
cated in  a  large  number  of  cases.  Davis 
V.  Gray,  16  Wall.  203.  21  L.  Ed.  447; 
Fletcher  v.  Peck,  6  Cranch  87,  137,  3  L. 
Ed.  162;  Moore  v.  Robbins,  96  U.  S.  530, 
24  L.  Ed.  848;  United  States  v.  Schurz, 
102  U.  S.  378.  26  L.  Ed.  167;  Noble  z'. 
Union  River  Logging  R.  Co.,  147  U.  S. 
165,  37  L.  Ed.  123."  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646,  661,  40 
L.    Ed.  838. 

The  legislature  cannot  repeal  statutes 
creating  private  corporations,  or  confirm- 
ing to  them  property  already  acquired  un- 
der the  faith  of  previous  laws,  and  by 
such  repeal  vest  the  property  of  the  cor- 
poration exclusively  in  the  state,  or  dis- 
pose of  the  same  to  such  purposes  as  it 
may  please,  without  the  consent  or  de- 
fault of  the  corporators.  Terrett  v.  Tav- 
lor,  9  Cranch  43.  52,  3  L.  Ed.  650;  Rice 
V.  Railroad  Co.,  1  Black  358,  373,  17  L. 
Ed.    147. 

"If  the  <lefendants  acquired  such  a  right, 
title,  or  interest  in  the  lands,  under  their 
original  charter,  then  it  is  clear  that  it 
became  a  vested  interest  as  soon  as  the 
act  of  congress  went  into  effect;  and  on 
that  state  of  the  case  it  would  be  true, 
as  contended  by  the  defendants,  that  the 
repealing  act  set  up  in  the  replication  of 
the  plaintiff  is  void,  anrl  of  no  effect. 
Terrett  v.  Taylor.  9  Cranch  43,  3  L.  Ed. 
650;  Pawlet  V.  Clark,  9  Cranch  292,  3  L. 
Ed.  735."  Rice  t-.  Railroad  Co..  1  Black 
358.    373.   17    L.    Ed.    147. 

The  Virginia  acts  of  1798  and  1801, 
so  far  as  they  go  to  divest  the  Episcopal 
church  of  the  property  acquired  previous 
to  the  revolution  by  purchase  or  donation, 
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d.  What  Rights  Are  Vested— (\)  Property  and  Coiito-act  Rights.— ^ec  ante, 
"Neither  Express  nor  Implied  Powers  of  Legislature  to  Be  Used  to  Impair  V'ested 

Rights,"  VIII,  A,  11,  c.  ^    .  .    ,      ,.   .     ^,  • 

(2)  Rights  Necessary  to  Full  and  Complete  Enjoyment  of  the  Main  Object  of 
the  Grant;  'Unexecuted  Pozvers.— Rights  necessary  to  the  full  and  complete 
enjoyment  of  the  main  object  of  the  grant  are  contracts  and  beyond  the  reach  of 
destructive   legislation. ^^  ,      ,     .  ,  ,      u 

Rights  of  Railroad  Corporations.— "If,  for  example,  the  legislature  should 
authorize  the  construction  of  a  certain  railroad,  and  by  a  subsequent  act  should 
take  away  the  power  to  raise  funds  for  the  construction  of  the  road  in  the  usual 
manner  by  a  mortgage,  or  the  power  to  purchase  rolling  stock  or  equipment,  such 
acts  might  perhaps  be  treated  as  so  far  destructive  of  the  original  grant  as  to 
render  ft  valueless,  although  there  might  in  neither  case  be  an  express  repeal  of 
any  of  its  provisions.''^-"^  "But  where  the  charter  authorizes  the  company  in 
sweeping  terms  to  do  certain  things  which  are  unnecessary  to  the  main  object  of 
the  ^rant,  and  not  directly  and  immediately  within  the  contemplation  of  the  par- 


are  unconstitutional  and  inoperative.  Ter- 
rett    V.    Taylor,    9    Cranch    43,    3    L.    Ed. 

650.  ... 

An  incorporated  institution  ot  learn- 
ing, which  is  not  a  public  corporation,  has 
a  vested  interest  in  its  property  which 
cannot  be  defeated  by  the  state.  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
518,  629,  4  L.  Ed.  629;  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  14  L. 
Ed.    416. 

The  board  of  trustees  for  the  Vincennes 
University,  incorporated  by  the  territory 
of  Indiana  for  the  purpose  of  receiving 
lands  granted  by  congress  for  educational 
purposes  and  for  the  purpose  of  carrying 
out  the  design  of  congress  to  establish 
a  seminary  of  learning,  was  not  a  public 
corporation,  holding  the  property  so  ac- 
quired subject  to  the  will  of  the  state, 
but  a  private  eleemosynary  corporation 
in  which  the  state  had  no  property  and 
could  exercise  no  power  to  defeat  the 
trust.  Vincennes  University  t'.  Indiana, 
14   How.   268.   277,    14   L.    Ed.    416. 

As  applied  to  railroad  corporations,  it 
may  reasonably  be  conceded  that  the 
term  vested  rights  extends  to  all  rights 
of  property  acquired  by  executed  con- 
tracts, as  well  as  to  all  such  rights  as 
are  necessary  to  the  full  and  complete 
enjoyment  of  the  original  grant,  or  of 
property  legally  acquired  subsequent  to 
such  grant.  Pearsall  v.  Great  Northern 
R.  Co.,  161  U.  S.  646.  673.  40  L.  Ed.  838. 
The  reservation,  contained  in  the  act 
of  Tuly  1.  1862,  c.  120,  12  Stat.  4S9,  and 
in  the  amendatory  act  of  July  2nd,  1864, 
c.  216,  13  Stat.  356.  granting  a  subsidy  to 
aid  in  the  construction  of  a  railroad  and  a 
telegraph  line  from  the  Missouri  River 
to  the  Pacitic  Ocean,  of  the  power  to  add 
to,  alter  or  amend  those  acts,  did  not  au- 
thorize congress  to  impose  upon  the  rail- 
road company  duties  wholly  foreign  to 
the  objects  for  which  it  was  created  or 
for  wdnich  governmental  aid  was  given. 
Neither  could  it,  by  such  alteration  or 
amendment,  destroy  rights  actually  vested, 


nor  disturb  transactions  fully  consum- 
mated. United  States  v.  Union  Pac.  R. 
Co..   160  U.   S.    1,   33.  40   L.    Ed.   319. 

The  provisions  of  the  above-mentioned 
acts  and  those  of  the  act  of  July  2nd, 
1864,  c.  220,  authorizing  the  railroad  com- 
pany to  enter  into  "arrangements"  with 
certain  telegraph  companies  for  the  trans- 
fer of  their  telegraph  lines  to  the  right  of 
way  of  the  railroad  company,  and  for  the 
construction  of  telegraph  lines  upon  its 
right  of  way.  considered,  together  with 
the  circumstances  under  which  such 
transfer  was  made  and  under  which  the 
arrangements,  contracts,  and  agreements, 
alleged  to  have  been  made  in  pursuance 
thereof,  were  entered  into,  and  it  is 
held  that  the  act  of  August  7,  1888,  c.  772, 
25  Stat.  382,  requiring  all  railroad  and 
telegraph  companies,  to  which  govern- 
ment subsides  had  been  granted,  to 
themselves  construct,  operate  and  main- 
tain, by  and  through  their  own  proper 
corporate  agencies  and  employees,  the 
telegraph  lines  which  they  were  au- 
thorized and  required  to  construct,  and 
to  themselves  exercise  the  telegraph  fran- 
chises which  had  been  conferred  upon 
them,  was  a  valid  exercise  of  the  reserved 
power  to  add  to.  alter  or  amend  the  acts 
in  question  and  did  not  impair  any  vested 
or  contract  right  of  the  company  or  of 
those  M'ith  whom  it  had  entered  into  said 
contracts  and  "arrangements."  United 
States  V.  Union  Pac.  R.  Co.,  160  U.  S,  1, 
53.   40   L.    Ed.   319. 

82.  Rights  necessary  to  full  and  com- 
plete enjoyment  cf  powers  granted. — 
Chicago  Life  Ins.  Co.  z'.  Needles,  113  U. 
S.  574,  580.  28  L.  Ed.  1084:  Hill  v.  Mer- 
chants' :\Iut.  Ins.  Co..  134  U.  S.  515.  526, 
33  L.  Ed.  994:  Pearsall  v.  Great  North- 
ern R.  Co.,  161  U.  S.  646,  661.  40  L.  Ed. 
838. 

83.  Same — Rights  of  railroad  corpora- 
tions.— Pearsall  t'.  Great  Northern  R.  Co., 
161  U.  S.  646.  673,  40  L.  Ed.  838.  See, 
also.  the  titles  CORPORATIONS; 
RAILROADS. 
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ties  thereto,  the  power  so  conferred,  so  long  as  it  is  unexecuted,  is  within  the 
•control  of  the  legislature  and  may  be  treated  as  a  license,  and  may  be  revoked, 
if  a  possible  exercise  of  such  power  is  found  in  conflict  with  the  interests  of  the 
public.'"-"* 

Unexecuted  Power  of  Consolidation. — A  bare  unexecuted  power  to  con- 
solidate with  other  corporations,  so  long  as  it  remains  unexecuted,  is  not  a  vested 
right,  but  is  within  the  control  of,  and  subject  to  revocation  by,  the  legislature.^^ 
Where  there  is  only  a  general  authority  to  consolidate,  the  legislature  may,  by 
another  act,  declare  that  it  shall  not  apply  to  cases  manifestly  not  within  its 
original  intent. ^^  "The  general  doctrine,  requiring  grants  to  corporations  to 
be  construed  favorably  to  the  public,  where  there  is  a  reasonable  doubt  as  to  the 
extent  of  the  privilege  conferred,  may  properly  be  invoked  to  declare  that  such 
privileges  shall  not  be  used  to  the  detriment  of  the  public."^^ 

Unexecuted  Power  of  Eminent  Domain. — The  right  of  eminent  domain 
attending  the  charter  of  a  railroad  corporation  does  not  become  vested  by  merely 
filing  a  map  of  the  route  proposed  so  that  it  will  survive  the  existence  of  the 
franchisees 

12.  Same — Franchises  and  Privileges. — Corporate  franchises  are  property; 
often  very  valuable  and  productive  property,  and  generally  speaking,  subject  to 
taxation  as  any  other  property. ^^  They  are,  properly  speaking,  legal  estates, 
vested  in  the  corporation  itself,  as  soon  as  it  is  in  esse.  They  are  not  mere  naked 
powers,  granted  to  the  corporation ;  but  powers  coupled  with  an  interest.  The 
property  of  the  corporation  rests  upon  the  possession  of  its  franchises ;  and 
whatever  may  be  thought,  as  to  the  corporators,  it  cannot  be  denied  that  the  cor- 
poration itself  has  a  legal  interest  in  them.     It  may  sue  and  be  sued  for  them.^*^ 


84.  Same. — Pearsall  v.  Great  Northern 
R.  Co..  Ifil  U.  S.  646,  673.  40  L.  Ed.  838. 
See,  also,  the  titles  CORPORATIONS; 
RAILROADS. 

85.  Unexecuted  power  of  consolida- 
tion.— Pearsall  t\  Great  Northern  R.  Co., 
161  U.  S.  646,  672,  40  L.  Ed.  83S;  Bank  v. 
Tennessee.  163  U.  S.  416,  425,  41  L.  Ed. 
211;  Galveston,  etc.,  R.  Co.  v.  Texas,  170 
U.    S.    226,   240,   42   L.    Ed.    1017. 

The  principle  of  these  cases  applies  to 
the  power  of  the  legislature  to  forbid 
the  consolidation  of  parallel  or  compet- 
ing lines,  whenever,  in  its  opinion,  such 
consolidation  is  calculated  to  affect  in- 
juriously the  public  interests.  Louisville, 
etc.,  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
697,    40    L.    Ed.    849. 

"Where,  by  a  railway  charter,  a  general 
power  is  given  to  consolidate  with,  pur- 
chase, lease  or  acquire  the  stock  of  other 
roads,  which  has  remained  unexecuted,  it 
is  within  the  compentency  of  the  legisla- 
ture to  declare,  by  subsequent  acts,  that 
this  power  shall  not  extend  to  the  pur- 
chase, lease  or  consolidation  with  parallel 
or  competing  lines."  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646,  677,  40  L. 
Ed.  838. 

"It  was  competent  for  the  legislature 
to  declare  that  the  power  it  had  conferred 
upon  the  Minneapolis  and  St.  Cloud  Rail- 
way Company  to  consolidate  its  interest 
with  those  of  other  similar  corporations 
should  not  be  exercised,  so  far  as  appli- 
cable to  parallel  and  competing  lines,  in- 
asmuch as  it  is  for  the  interest  of  the  pub- 
lic that  there  should  be  competition  be- 
tween  parallel   roads."     Pearsall   v.    Great 


Northern    R.   Co.,  161  U.  S.  646,  674,  40  L. 
Ed.  838. 

"It  was  competent  for  the  legislature, 
out  of  due  regard  for  the  public  welfare, 
to  declare  that  its  charter  should  not  be 
used  for  the  purpose  of  stifling  competi- 
tion and  building  up  monopolies.  In 
short,  we  cannot  recognize  a  vested  right 
to  do  a  manifest  wrong."  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  646,  675, 
40  L.  Ed.  838. 

86.  Same. — Pearsall  v.  Great  Northern 
R.    Co.,    161   U.   S.    646,  676,   40   L.   Ed.   838. 

87.  Same.— Pearsall  v.  Great  Northern 
R.    Co.,    161    U.    S.   646,   676,    40    L.    Ed.    838. 

88.  Unexecuted  power  of  eminent  do- 
main.—Adirondack  R.  Co.  V.  New  York 
State.  176  U.  S.  335,  344,  44   L.   Ed.  492. 

89.  Franchises  are  property. — Veazie 
Bank  v.  Fenno,  8  Wall.  533,  547,  19  L.  Ed. 
482.  See,  generally,  the  title  CORPORA- 
TIONS. 

Property  held  by  an  incorporated  com- 
pany stands  upon  the  same  footing  with 
that  held  by  an  individual,  and  a  franchise 
cannot  be  distinguished  from  other  prop- 
erty. West  River  Bridge  Co.  v.  Dix,  6 
How.   507,  12  L.   Ed.  535. 

90.  Same. — Dartmouth  College  v.  Wood- 
ward. 4  Wheat.  518,  700,  4  L.   Ed.  629. 

The  franchise  to  construct  locks  and 
dams  upon  a  navigable  river  and  take 
tolls  for  the  use  thereof  is  a  vested  right. 
The  state  has  power  to  grant  it.  It  may 
retake  it,  as  it  may  take  other  private 
property,  for  public  uses,  upon  the  pay- 
ment of  just  compensation.  A  like,  though 
a  superior,  power  exists  in  the  national 
government.  It  may  take  it  for  public 
purposes,  and  take  it  even  against  the  will 
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Special  and  Exclusive  Privileges  Inviolable. — A  special  or  exclusive  priv- 
ilege, whether  conferred  by  charter,  contract,  or  valid  ordinance,  constitutes  an 
inviolable  contract  right,  which  cannot  be  destroyed  either  by  direct  revocation 
or  by  the  grant  of  a  rival  franchise  or  privilege  rendering  the  former  worthless. ^^ 


of  the  state;  but  it  can  no  more  take  the 
franchise  which  the  state  has  given  than  it 
can  any  private  property  belonging  to  an 
individual.  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  341.  37  L. 
Ed.  463. 

Such  a  franchise  is  as  much  a  vested 
right  of  property  as  the  ownership  of  the 
tangible  property;  and  the  fifth  amend- 
ment requires  the  federal  government  to 
make  just  compensation  for  the  franchise 
to  take  tolls,  as  well  as  for  the  value  of 
the  tangible  property.  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  312,  345.  37 
L.   Ed.     4r33. 

Franchise  of  being  a  corporation. — The 
right  and  privilege,  or  the  franchise,  as  it 
may  be  termed,  of  being  a  corporation,  is 
of  great  value  to  its  members,  and  is  con- 
sidered as  property  separate  and  distinct 
from  the  property  which  the  corporation 
itself  may  acquire.  Deleware  Railroad  Tax, 
18  Wall.  206,  231,  21  L.  Ed.  888;  Horn 
Silver  Min.  Co.  v.  New  York  State,  143  U. 
S.   305,  313,  36  L.   Ed.  164. 

Right  to  corporate  name. — See  the  title 
CORPORATIONS. 

91.  Special  and  exclusive  franchises  in- 
violable.—The  Binghamton  Bridge.  3 
Wall.  51,  18  L.  Ed.  137;  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646,  664,  665, 
40  L.  Ed.  838.  See,  generally,  the  titles 
CORPORATIONS:  MUNICIPAL  COR- 
PORATIONS. 

"Within  the  same  principle  are  grants 
of  an  exclusive  right  to  supply  gas  or 
water  to  a  municipality,  or  to  occupy  it3 
streets  for  railway  purposes.  New  Or- 
leans Gas  Co.  V.  Louisiana  Light  Co..  115 
U.  S.  650.  29  L.  Ed.  516;  New  Orleans 
Waterworks  Co.  v.  Rivers,  115  LT.  S. 
674,  29  L.  Ed.  525;  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683,  29  L.  Ed. 
510;  St.  Tammany  Waterworks  v.  New 
Orleans  Waterworks,  120  U.  S.  64,  30  L. 
Ed.  563."  Pearsall  v.  Great  Northern  R. 
Co.,   161   U.   S.   646.   663,   40   L.   Ed.   838. 

"The  grant  of  a  right  to  supply  gas  or 
water  to  a  municipality  and  its  inhabitants 
through  pipes  and  mains  laid  in  the 
streets,  upon  condition  of  the  performance 
of  its  service  by  the  grantee,  is  the  grant 
of -a  franchise  vested  in  the  state,  in  con- 
sideration of  the  performance  of  a  public 
service,  and  after  performance  by  the 
grantee,  is  a  contract  protected  by  the 
constitution  of  the  United  States  against 
state  legislation  to  impair  it.  New  Or- 
leans Gas  Co.  V.  Louisiana  Light  Co.,  115 
U.  S.  650,  660.  29  L.  Ed.  516;  New  Orleans 
Waterworks   Co.  v.  Rivers,  115  U.   S.  674, 

29  L.  Ed.  525;  St.  Tammany  Waterworks 
V.  New  Orleans  Waterworks.  120  U.  S.  64, 

30  L.  Ed.  503;  Crescent  City  Gas  Light 
Co.  V.  New  Orleans  Gas  Light  Co.,  27 
La.  Ann.  138,  147."     Walla  Walla  v.  Walla 


Walla  Water  Co.,  172  U.  S.  1.  9,  43  L. 
Ed.  341. 

The  right  to  dig  up  and  use  the  streets 
and  alleys  of  New  Orleans  for  the  pur- 
pose of  placing  pipes  and  mains  to  supply 
the  city  and  its  inhabitants  with  water  is 
a  franchise  belonging  to  the  state,  which 
she  could  grant  to  such  persons  or  cor- 
porations, and  upon  such  terms,  as  she 
deemed  best  for  the  public  interests.  Such 
not  being  at  the  time  prohibited  by  the 
constitution  of  the  state,  was  a  contract, 
the  obligation  of  which  cannot  be  im- 
paired by  subseqitent  legislation,  or  by  a 
change  in  her  organic  law.  New  Orleans 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
680.  681,  29   L._  Ed.   525. 

The  permission  given  by  the  city  coun- 
cil to  an  individual  property  owner  to 
lay  pipes  in  the  streets  for  the  purpose  of 
conveying  water  to  his  hotel  is  plainly 
in  derogation  of  the  state's  exclusive 
grant  to  the  appellant;  for,  if  that  body 
can  accord  such  a  use  of  the  public  ways 
to  him.  it  may  grant  a  like  use  to  all 
other  citizens  and  to  corporations  of 
every  kind,  thereby  inaterially  diminish- 
ing, if  not  destroying,  the  value  of  the 
plaintiff's  contract,  upon  the  faith  of 
which  it  has  expended  large  sums  of 
money,  and  rendered  services  to  the  pub- 
lic which  might  otherwise  have  been  per- 
formed by  the  state  or  city  at  the  public 
expense.  New  Orleans  Waterworks  Co. 
V.  Rivers,  115  U.  S.  674,  682,  29  L.  Ed.  525. 

The  city  of  Los  Angeles  having  by  its 
solemn  contract  and  for  various  consider- 
ations therein  named,  given  to  the  party 
under  whom  the  defendant  water  company 
claimed  the  privilege  of  introducing,  dis- 
tributing and  selling  the  water  to  the  in- 
habitants of  that  city  on  certain  terms  and 
conditions,  with  which  the  defendant 
water  company  has  complied,  it  was  not 
within  the  power  of  the  city  authorities, 
by  ordinance  or  otherwise,  afterwards  to 
impose  additional  burdens  as  a  condition 
to  the  exercise  of  the  rights  and  privileges 
granted.  Los  Angeles  v.  Los  Angeles 
City  Water  Co.,  177  U.  S.  558,  578,  44  L. 
Ed.  886._ 

The  right  of  way  for  its  tracks  over  cer- 
tain designated  streets  and  public  grounds 
granted  to  a  railway  company  by  a  valid 
ordinance  is  a  franchise  of  which  it  cannot 
be  divested  by  a  subsequent  grant  of  a 
similar  right  over,  the  same  streets  and 
public  places  to  another  company.  New 
Orleans,  etc.,  R.  Co.  v.  Delamore,  114  U 
S.    501,    29    L.    Ed.   244. 

Although  the  franchise  to  be  a  corpo- 
ration comes  from  the  state,  the  consent 
of  a  city  to  the  laying  down  of  the  rails 
and  the  operation  of  its  road  through  the 
streets  of  the  city,  when  given,  becomes  a 
privilege   or  franchise  granted  to   the   cor- 
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Special  or  Exclusive  Right  Must  Be  Clearly  Made  Out ;  Not  to  Extend 
beyond  the  Express  Terms  of  the  Grant. — The  exclusive  right  set  up  must 
be  clearly  expressed  or  necessarily  inferred,  and  is  not  to  be  construed  as  extend- 
ing beyond  the  express  terms  of  the  grant. "'- 


poration,  and  is  property  belonging  to  it. 
Detroit  v.  Detroit  Citizens'  St.  R.  Co., 
184   U.   S.   368.   394,   46    L.   Ed.    592. 

"So,  if  a  company  be  chartered  with 
power  to  construct  and  maintain  a  turn- 
pike, erect  toll  gates  and  collect  tolls,  such 
franchise  is  protected  by  the  constitution. 
Turnpike  Co.  v.  Illinois,  96  U.  S.  63,  24  L. 
Ed.  651;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  Ed.  463." 
Pearsall  v.  Great  Northern  R.  Co.,  161  U. 
S.  646.  663,  40  L.  Ed.  838. 

A  license  to  establish  a  ferry  which 
does  not  extend  across  the  river  may  be 
less  valuable  for  that  reason,  but  it  is 
none  the  less  valuable  as  a  contract  as  far 
as  it  goes.  Conway  v.  Taylor,  1  Black 
603.  17  L.   Ed.   191. 

92.  Special  or  exclusive  right  must  be 
clearly  made  cut;  not  to  extend  beyond 
the  express  terms  of  the  grant. — Fanning 
V.  Gregoire,  16  How.  524,  534,  14  L.  Ed. 
1043.  See,  generally,  the  titles  CORPO- 
RATIONS; IMPAIRMENT  OF  OBLI- 
GATION OF  CONTRACTS;  MUNICI- 
PAL    CORPORATIONS;     STATUTES. 

A  contract  by  a  city  corporation  with 
an  existing  gas  company,  by  which  the 
corporation  conferred  upon  the  company 
the  exclusive  privilege  for  a  term  of 
years,  and  till  notified  to  the  contrary,  of 
lighting  the  city  with  such  public  lamps 
as  might  be  agreed  on,  and  also  the  right 
to  lay  down  its  pipes  and  extend  its  ap- 
paratus through  all  the  streets,  alleys, 
lanes,  or  squares  of  the  city,  and  which 
declared  that  "still  further  to  encourage 
the  company,  it  would  take  fifty  lamps  to 
begin  with,  to  be  extended  hereafter  as 
the  public  wants  and  increase  of  the  city 
might  demand,  and  such  as  might  be 
agreed  upon  by  the  company  and  the  city 
corporation,"  the  company,  in  considera- 
tion of  these  grants,  concessions,  and  priv- 
ileges binding  itself  to  furnish  to  the  city 
gas  at  half  the  price  they  charged  their 
private  consumers,  does  not  give  a  right 
to  the  gas  company  exclusive  of  the  city 
corporation's  right  to  subscribe  to  the 
stock  of  a  new  gas  company,  whose  ob- 
ject was  to  introduce  gas  into  the  same 
city.  Memphis  City  v.  Dean,  8  Wall.  64, 
19  L.  Ed.  326. 

A  grant  to  a  municipal  corporation,  by 
its  charter,  of  the  power  to  establish  and 
regulate  ferries  within  the  corporate  lim- 
its of  the  town,  without  more,  is  not  a 
power  to  grant  exclusive  franchises;  it  is 
not  a  case  where  the  state  has  aliened  to 
a  municipaf  corporation  its  whole  power 
to  establish  and  regulate  ferries  within  its 
limits.  Under  such  grant  the  municipality 
does  not  possess  power  to  confer  exclu- 
sive ferry  privileges  upon  others.  Min- 
turn  V.  Larue,  23  How.  435,  437,  16  L.  Ed. 
574. 


In  the  Charles  River  Bridge  Case  it  was 
held  that  as  the  franchise  of  the  ferry,  and 
that  of  the  bridge,  were  different  in  their 
natures,  and  were  each  established  by  sep- 
arate grants  which  had  no  words  to  con- 
nect the  privileges  of  the  one  with  the 
privileges  of  the  other,  there  was  no  rule 
of  legal  interpretation  which  could  author- 
ize the  court  to  associate  those  grants  to- 
gether, and  to  infer  that  any  privilege  was 
intended  to  be  given  to  the  bridge  com- 
pany, merely  because  it  had  been  con- 
ferred on  the  other;  that  the  charter  of 
the  bridge  company  was  a  written  instru- 
ment, and  must  speak  for  itself  and  be  in- 
terpreted by  its  own  terms;  that  the  ferry 
right  which  was  owned  by  Harvard  Col- 
lege was  extinguished  by  the  building  of 
the  Charles  River  Bridge;  and  that  the 
ferrj^,  with  all  its  privileges,  was  then  at 
an  end  forever.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.   Ed.  773. 

The  Virginia  act  of  March  5,  1840,  pro- 
viding that  it  should  not  be  lawful  for  the 
court  of  any  county  to  grant  leave  to  es- 
tablish a  ferry  over  any  watercourse 
within  one-half  mile,  in  a  direct  line  of 
any  other  ferry  legally  established  over 
the  same  watercourse,  did  not  confer  any 
vested  right  upon  the  proprietors  of  fer- 
ries, or  tie  the  hands  of  the  legislature 
Such  act  was  merely  one  of  general  legis- 
lation prescribing  a  rule  of  conduct  for 
the  county  courts  in  the  establishment  of 
ferries,  and  did  not  confer  any  vested  or 
contract  right  upon  the  proprietors  of  fer- 
ries. Williams  v.  Wingo,  177  U.  S.  601, 
44  L.  Ed.  905 

In  1838,  the  legislature  of  the  Territory 
of  Iowa  authorized  Fanning,  his  heirs  and 
assigns,  to  establish  and  keep  a  ferry 
across  the  Mississippi  River,  at  the  town 
of  Dubuque,  for  the  term  of  twenty  years; 
and  enacted  further,  that  no  court  or 
board  of  county  commissioners  should  au- 
thorize any  person  to  keep  a  ferry  within 
the  limits  of  the  town  of  Dubuque.  In 
1840,  Fanning  was  authorized  to  keep  a 
horse  ferrj-  boat  instead  of  a  steamboat. 
In  1847,  the  general  assembly  of  the  state 
of  Iowa  passed  an  act  to  incorporate  the 
city  of  Dubuque,  the  fifteenth  section  of 
which  enacted  that  the  city  council  should 
have  power  to  license  and  establish  fer- 
ries across  the  Mississippi  River  from  said 
city  to  the  opposite  shore  and  to  fix  the 
rates  of  the  same.  In  1851  the  mayor  of 
Dubuque,  acting  by  the  authority  of  the 
city  council,  granted  a  license  to  Gregoire 
to  keep  a  ferry  for  six  years  from  the  1st 
of  April,  1852.  upon  certain  payments  and 
conditions.  The  right  granted  to  Fan- 
ning was  not  exclusive  of  such  a  license 
as  this.  The  prohibition  to  license  an- 
other ferry  did  not  extend  to  the  legisla- 
ture, nor  to  the  city  council,  to  whom  the 
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Franchises  May  Be  Lost  by  Nonuser  or  Misuser. — A  private  corporation 
created  by  the  legislature  may  lose  its  franchises  by  a  misuser  or  nonuser  of 
them,  and  they  may  be  resumed  by  the  government  under  a  judicial  judgment 
upon  a  quo  warranto  to  ascertain  and  enforce  the  forfeiture.  This  is  the  common 
law  of  the  land,  and  is  a  tacit  condition  annexed  to  the  creation  of  every  corpo- 
ration.^^ 

Abolition  of  Exclusive  Privileges  upon  Change  of  Government. — Upon 
a  change  of  government,  such  exclusive  privileges,  attached  to  a  private  corpora- 
tion, as  are  inconsistent  with  the  new  government   may  be  abolished.^^ 

13.  Rights  of  Trustees,  Guardians,  Personal  Representatives,  etc. — 
As  to  corporate  property  vested  in  trustees  in  their  corporate  capacity,  each  trus- 
tee has  a  vested  right,  and  legal  interest,  in  his  office,  and  it  cannot  be  divested 
but  by  due  course  of  law.^^  As  to  the  rights  of  a  personal  representative,  the 
lands  of  an  intestate  descend,  not  to  the  administrator,  but  to  the  heir;  they  vest 
in  the  heir  subject  to  sale  for  the  payment  of  the  ancestor's  debts.  The  adminis- 
trator has  no  estate  in  the  land,  but  may  have  a  power  to  sell  under  the  state  law. 
This  power  to  sell  is  not  a  vested  interest  of  the  administrator  or  of  trustees  for 
the  creditors ;  the  repeal  of  the  law  empowering  the  court  to  order  a  sole  divests 
no  vested  estate,  since  the  mode  of  subjecting  the  property  of  the  debtor  to  the 
demands  of  the  creditor  must  always  depend  on  the  wisdom  of  the  legislature.^^ 


legislature  had  delegated  its  power.  Fan- 
ning V.  Gregoire,  16  How.  524,  14  L.  Ed. 
1043. 

In  the  year  1819.  the  legislature  of  Illi- 
nois authorized  Samuel  Wiggins,  his  heirs 
and  assigns,  to  establish  a  ferry  on  the 
east  bank  of  the  Mississippi  River,  near 
the  town  of  Illionis,  and  to  run  the  same 
from  lands  "that  may  belong  to  him," 
provided  the  ferry  should  be  put  into  ac- 
tual operation  within  eighteen  months.  At 
this  time  Wiggins  had  no  land,  but  within 
the  eighteen  months  acquired  an  interest 
in  a  tract  of  one  hundred  acres.  In  1821, 
another  act  was  passed,  authorizing  him 
to  remove  the  ferry  "on  any  land  that  may 
belong  to  him"  on  the  said  Mississippi 
River,  under  the  same  privileges  as  were 
prescribed  by  the  former  act.  Held,  that 
the  words  of  this  act,  "on  any  land  that 
may  belong  to  him,"  must  be  construed 
to  apply  to  the  lands  which  then  be- 
longed to  him,  and  not  to  such  as  he  ob- 
tained after  the  passage  of  the  act  in  1822; 
and  a  rival  ferry  having  been  established 
in  1839,  it  was  held  that  Wiggins  and  those 
claiming  under  him  could  not  claim  an 
exclusive  franchise  to  maintain  a  ferry  at 
that  place.  Mills  v.  St.  Clair  County,  8 
How.   569,   583.  12  L.   Ed.  1201. 

"But  even  in  such  cases,  if  the  second 
charter  be  for  a  similar  franchise,  but  to 
be  exercised  in  a  substantially  different 
manner,  the  exclusive  right  conferred  by 
the  first  charter  is  held  not  to  be  violated; 
as,  for  instance,  if  the  first  charter  be  for 
an  ordinary  bridge,  and  the  second  for  a 
railway  viaduct,  impossible  for  man  or 
beast  to  cross,  except  in  railway  cars. 
Bridge  Proprietors  v.  Hoboken  Co.,  1 
Wall.  116,  17  L.  Ed.  571.  so.  if  the  first 
franchise  be  for  the  sole  privilege  of  sup- 
plying a  city  with  water  from  a  designated 
source,  it  is  not  impaired  by  a  grant  to 
another  party  of  the  privilege  to  supply  it 


with  water  from  a  different  source.  Stein 
V.  Bienville  Water  Supply  Co..  141  U.  S.  67, 
35  L.  Ed.  622."  Pearsall  v.  Great  North- 
ern R.  Co.,  161  U.  S.  646.  664,  665,  40  L. 
Ed.  838. 

A  statute  conferring  upon  an  individual 
the  exclusive  privilege  of  establishing  and 
conducting  a  ferry  at  a  certain  place,  but 
which  reserves  to  the  state  the  right  to  re- 
peal so  mnch  of  the  law  as  confers  an  ex- 
clusive privilege,  can  only  mean  that  rival 
ferries  may  be  established  at  the  discre- 
tion of  the  legislature;  and  a  statute  au- 
thorizing the  establishment  of  a  rival 
ferry  is  not  obnoxious  as  impairing  the 
obligation  of  a  contract  with  the  original 
grantee.  Mills  z\  St.  Clair  County,  8  How. 
569,   583.  V2   L.   Ed.    1201. 

93.  Franchises  may  be  lost  by  nonuser 
or  misuser. — Terrett  v.  Taylor,  9  Cranch 
43,  51,  3  L.  Ed.  650. 

94.  Abolition  of  exclusive  privileges 
upon  change  of  government. — Terrett  v. 
Taylor,  9  Cranch  43.  51.  3  L.  Ed.  650. 

Thus  the  change  of  government  inci- 
dent to  the  revolution  and  the  separation 
from  the  British  crown  was  sufiicient  to 
authorize  the  legislature  of  Virginia  to 
take  away  the  public  patronage,  the  ex- 
clusive cure  of  souls,  and  the  compulsory 
taxation  for  the  support  of  the  established 
church;  but  it  could  not  authorize  the  ap- 
propriation or  confiscation  of  property 
owned  by  the  church.  Terrett  v.  Tavlor, 
9   Cranch  43,  50,  3  L.   Ed.  650. 

95.  Rights  of  trustees. — Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  705.  4  L. 
Ed.  629.  See.  eenerally,  the  title 
TRUSTS  AXD  TRUSTEES.  , 

96.  Rights  of  personal  representatives. 
—Bank  t'.  Dudlev.  2  Pet.  492,  7  L.  Ed.  496. 
See.  generallv,  'the  title  EXECUTORS 
_4Nr)'^  ADMINISTRATORS. 

Rights  of  guardians. — See  the  title 
GUARDIAN  AND  WARD. 
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14.  Rights  of  Donors  and  Beneficiaries  under  Charitable  Trusts. — 
Persons  contributing  land,  money  or  other  property  to  the  establishment  of  a 
public  charity,  as  for  example,  a  college  for  the  education  of  youth,  having  parted 
with  the  property  bestowed  upon  such  charity,  are  without  interest  therein  so 
long  as  the  corporation  shall  exist ;  nor  have  their  representatives  any  interest 
therein.^"  The  donors,  or  claimants  of  the  bounty,  if  they  can  appear  in  court 
at  all.  can  appear  only  to  complain  of  the  trustees.  In  all  other  situations  they 
are  identified  with  and  personated  by  the  trustees ;  and  their  rights  are  to  be  de- 
fended and  maintained  by  them.^*  There  is  an  implied  contract,  however,  that 
the  founder  of  a  private  charity,  or  his  heirs,  or  other  persons  appointed  by  him 
for  that  purpose,  shall  have  the  right  to  visit  and  to  govern  the  corporation,  of 
which  he  is  the  acknowledged  founder  and  patron ;  and  also,  that  in  case  of  its  dis- 
solution, the  reversionary  rights  of  the  founder  to  the  property,  with  which  he 
has  endowed  it,  shall  be  preserved  inviolate. ^^ 

15.  Substitution  OF  Trustees;  Rights  of  Beneficiaries. — A  statute  author- 
izing a  chancellor  to  discharge  trustees  named  in  a  will  and  to  appoint  new  ones, 
is  valid  if  passed  at  the  request  of  the  trustees  discharged.  The  cestuis  que  trus- 
tent  cannot  complain,  since  the  discharge  of  one  trustee  and  the  substitution  of 
another  does  not  defeat  the  trust  nor  deprive  them  of  any  vested  right. ^ 

16.  Rights  of  Sheriff  or  Other  Officer  under  Attachments,  Execu- 
tions, ETC. — See  the  titles  Executions;  Sheriffs  and  Constables;  Sher- 
iffs', Constables'  and  Marshals'  Sales;    United  States  Marshals. 

17.  Rights  under  Condemnation  Proceed.ings. — As  to  when  the  right  of 
the  state,  or  the  right  of  a  corporation  authorized  to  condemn  property,  becomes 
vested  as  to  property  condemned,  see  the  title  Eminent  Domain.  See,  also, 
post.  "Statutes  Awarding  New  Trial,  Right  of  Appeal,  etc.,"  VIII,  C,  13,  h. 

18.  Property  Rights  Jure  Maritii. — During  the  life  of  the  husband  the 
right  of  dower  is  a  mere  expectancy  or  possibility.  In  that  condition  of  things, 
the  lawmaking  power  may  deal  with  it  as  may  be  deemed  proper.  It  is  not  a 
natural  right.  It  is  wholly  given  by  law,  and  the  power  that  gave  it  may  increase, 
diminish,  or  otherwise  alter  it,  or  wholly  take  it  away.  It  is  upon  the  same 
footing  with  the  expectancy  of  heirs,  apparent  or  presumptive,  before  the  death 
of  the  ancestor. 2  The  same  doctrine  prevails  with  respect  to  the  husband's 
curtesy.  In  the  absence  of  statutor}-  provision  to  the  contrary,  marriage,  actual 
seisin  of  the  wife,  birth  of  issue,  and  the  death  of  the  wife  are  all  requisite  to 
create  an  estate  by  the  curtesy.'^     This  being  true,  marriage  and  the  birth  of  is- 

97.  Rights  of  donor  in  charitable  trust.  pable  of  taking  under  a  grant  (and  in  this 
— Dartmouth  College  v.  Woodward,  4  case  a  voluntary  society  of  Episcopalians 
Wheat.  518,  641,  645,  646,  4  L.  Ed.  629.  was  held  not  to  be  such  church)  the  grant 
See,  also,  the  title  CHARITIES,  vol.  3,  of  a  glebe  by  the  crown  remain-ed  as  an 
pp.  690.  69.5.  hjereditas    jacens.    and    the     state,    which 

98.  Same — Rights  of  beneficiaries  under  succeeded  to  the  rights  of  the  crown, 
trust. — Dartmouth  College  v.  Woodward,  might,  with  the  assent  of  the  town,  alien 
4  Wheat.  518,  645,  646,  4  L.  Ed.  629.  See,  or  encumber  it;  or  might  erect  an  Episco- 
also.  the  title  CHARITIES,  vol.  3,  p.  695.  pal  church  thereon,  and  collate  its  parson. 

Where  property  and  funds  are  given  to  Pawlet   v.    Clark,   9    Cranch    292,   3    L.    Ed. 

establish    a    public    institution    of    learning  735. 

for  the  benefit  of  the  youth  of  the  coun-  99.  Visitorial  rights  of  founder,  his  heirs, 

try.   or  of   any  particular  portion  thereof,  or      appointees. — Dartmouth      College      v. 

no  individual   youth   has   a  vested   interest  Woodward,   4   Wheat.    518,    568,    4   L.    Ed. 

therein.      Dartmouth     College    v.    Wood-  629.       And     see     United     States     v      Des 

ward,  4  Wheat.   518,   641,  4   L.   Ed.  629.  Moines,  etc.,  R.  Co.,  142  U.  S.  510,  538,  35 

Where  such  charity  is  incorporated,  the    ,  L.   Ed.   1099.     See.  also,   the  title   CHARI- 

rights  of  those  persons  entitled  to  become  TIES.  vol.  3.  p.  690. 

students    in    such    institution    are    collect-  1.  Substitution   of   trustees. — Williamson 

ively    and    in    the    aggregate    to    be    exer-  v.    Suydam,    6    Wall.    723,    18    L.    Ed.    967. 

cised,   asserted   and   protected   by  the   cor-  See,  also,  the  title  TRUSTS  AND  TRUS- 

poration.      Dartmouth    College    v.    Wood-  TEEvS. 

warH.  4  Wheat.   518,  643,  4   L.   Ed.   629.  2.  Rights   jure   maritii;    dower.— Randall 

Where  no  corporation  capable  of  taking  v.  Kreiger,  23  Wall.  137,  148.  23  L.  Ed.  124. 

under    the    grant. — Where    there    was    no  See,  generally,  the  title  DOWER, 

duly    and    legally    constituted    church    ca-  3.   Davis  v'.  Mason,  1  Pet.  503,  507,  7  L. 
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sue  confers  no  vested  rights  upon  the  husband  in  lands  which  the  wife  has  not 
then  acquired,  and  it  is  competent  for  the  state  to  provide,  by  constitutional 
adoption,  that  all  property  thereafter  acquired  by  the  wife  shall  constitute  her 
sole  and  separate  estate  free  from  any  claim  or  interest  therein  by  the  husband.* 

Peculiar  State  Law. — If  under  the  law  of  any  particular  state  or  locality, 
however,  the  husband  acquires  a  vested  interest  in  the  wife's  property  by  virtue 
of  the  marriage  or  birth  of  issue,  the  state  cannot,  by  the  adoption  of  a  new  con- 
stitution, deprive  him  of  such  right.^ 

19.  Right  to  Dispose  of  Property  by  \\'ill  ;  Rights  of  Heirs,  Devisees, 
ETC. — The  right  of  the  owner  of  property  to  dispose  of  the  same  by  will  is  not  a 
vested  right,  but  is  entirely  subject  to  the  control  of  the  state.  The  state  may 
regulate  its  descent,  distribution  or  transfer  by  will,  subject  to  such  conditions 
as"  it  may  see  fit  to  impose^*  Similarly  the  right  to  take  property  by  devise  or 
descent  is  a  creature  of  the  law,  and  not  a  natural  right — a  privilege — and  there- 
fore the  authority  which  confers  it  may  impose  conditions  upon  it."  The  living 
have  no  heirs,  and  there  can  be  no  vested  right  in  laws  providing  who  shall  be 
heirs  and  distributees,  while  the  owner  of  the  estate  is  still  living.  The  expecta- 
tion which  one  may  have  under  existing  laws  is  nothing  more  than  an  expectancy. 
It  is  not  until  the  moment  of  death  that  there  is  any  vested  or  property  right  in 
the  persons  designated  as  heirs  and  distributees ;  and  until  that  event  occurs,  the 
laws  regulating  the  descent  and  distribution  of  estates  may  be  moulded  according 
to  the   legislative  discretion.^ 

When  Law  Takes  Effect;  Rights  after  Death. — Laws  upon  those  sub- 
jects take  effect  at  once,  in  all  respects  as  if  they  had  preceded  the  birth  of  such 
persons  then  living.  Upon  the  death  of  the  husband  and  ancestor  the  rights  of 
the  widow  and  the  heirs  become  fixed  and  vested.  Thereafter  their  titles  respec- 
tively rest  upon  the  same  foundation,  and  are  protected  by  the  same  sanctions  as 
other  rights  of  property.'^ 

Vested  Interest  Only  in  Surplus. — But  while  it  is  true,  in  a  general  sense, 
that  the  titles  of  an  heir  by  descent,  in  the  real  estate  of  his  ancestor,  and  of  a 
devisee  to  an  estate  unconditionally  devised  to  him,  are,  upon  the  death  of  the 
party  under  whom  they  claim,  immediately  devolved  upon  them,  and  they  ac- 
quire vested  estates,  each  takes  his  title  encumbered  with  all  the  liens  which  have 
been  created  by  the  decedent  during  his  life,  or  by  law  at  his  decease.  The  in- 
terest of  the  heir  or  devisee,  therefore,  while  it  is  vested  by  death,  attaches  only 
to  the  surplus  which  remains  after  the  liens  are  discharged. ^'^ 

Inheritance  and  Legacy  Taxes. — As  the  right  to  take  property  by  devise  is 

Ed.  239;  Mercer  v.  Selden,  1  How.  37,  54,  S.  625.  41   L.  Ed.  287;  Plummer  v.   Coler, 

11    L.    Ed.    38;    Allen   v.    Hanks,    136    U.    S.  178   T'     S.   115.   44   L.   Ed.   998;   Murdock  V. 

300,  310,  34  L.  Ed.  414.     See,  also,  the  title  War      178  U.  S.  139,  44  L.  Ed.  1009;  Sher- 

CURTESY.  man   ..  United  States,  178  U.  S.  150,  44  L. 

4.  Allen  v.   Hanks,   136  U.   S.   300.  34   L.  Ed.   1014. 

Ed.  414.  7.  Right   to   take   by   devise   or   descent, 

5.  Same.— Allen  v.  Hanks,  136  U.  S.  300,  etc.— Magoun  v.  Illinois  Trust  &  Sav. 
34  L.  Ed.  414.  Bank.    170    U.     S.    283,     42     L.     Ed.     1037; 

But   under   a   law   which   entitles   a   hus-  Knowlton  v.  Moore,  178  U.  S.  41,  55,  44  L. 

band,    and    through    him    his    creditors,    to  Ed.  969;    Pkmimer  f.  Coler.  178  U.  S.  115,  44 

appropriate    the    rents    and    profits    of    his  L.   Ed.   998;   Murdock  z'.   Ward,   178   U.   S. 

wife's  realty,  neither  the  husband  nor  his  139,    44    L.    Ed.    1009;    Sherman   v.    United 

creditors   have   any  vested   right   to   future  States,  178  U.  S.  150,  44  L.  Ed.   1014;  Orr 

rents  and  profits   not  in   existence;  and  it  v.  Oilman,  183  U.  S.  278.  46  L.  Ed.  196. 

is  competent  for  the  state,  even  as  against  g.  Same — The    living    have    no    heirs. — 

existing  judgments  against  the  husband,   to  Randall  v.  Kreiger,  23  Wall.  137,  148,  23  L. 

enact  a  statute  providing  that  the  husband.  gd    104.   Coolev.   Const.   Law,  3d  Ed.   352. 

and   of  course   his   creditors,   shall   not  be  9.  Same— When  laws  take  effect.- Ran- 

entitled  to  appropriate  or  subject  the  rents  dall   z\    Kreiger,   23    Wall.    137,   148.   23    L. 

and   profits   thereafter  accruing.     Baker  v.  gj    104 

Kilgore,  145  U.   S.   487,   36  L.   Ed.  7S6.  10,  Vested    interest    in    surplus    only.— 

6.  Right  to  dispose  of  property  by  will.  Wilkinson  v.  Leland.  2  Pet.  627.  7  L.  Ed. 
—United  States  z'.  Fox,  94  U.  S.  315,  24  L.  542.  See  the  titles  EXECUTORS 
Ed.  192;  United  States  v.  Perkins,  163  U.  AND   ADMINISTRATORS;   WILLS. 
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not  an  inherent  or  natural  right,  but  a  privilege  accorded  by  the  state,  it  may 
impose  a  tax  or  charge  thereon. ^^  Upon  this  principle  inheritance  and  legacy 
taxes  have  been  held  not  to  divest  anv  vested  right  but  to  be  constitutional  and 
valid.i2 

Same — May  Be  Applied  to  Estates  Already  in  Course  of  Administra- 
tion.— While  the  supreme  court  of  the  United  States  has  defined  the  nature  of 
an  inheritance  tax  it  has  not  attempted  to  prescribe  the  time  of  its  imposition. 
The  time  at  which  a  tax  should  be  imposed  is  a  question  for  the  legislative  depart- 
ment of  the  state.  It  may  select  the  moment  of  death,  or  it  may  exercise  its 
power  during  any  of  the  time  it  holds  the  property  from  the  legatee. ^^  It 
is  not  until  it  has  yielded  its  contribution  to  the  state  that  it  becomes  the  prop- 
erty of  the  legatee. 1-*  A  statute  enacted  after  the  death  of  a  testator,  imposing 
an  inheritance  tax,  and  having  a  retroactive  effect  making  it  apply  to  his  estate 
still  in  the  course  of  administration,  is  not  unconstitutional  as  depriving  his  heirs 
or  legatees  of  any  vested  or  property  right  or  of  property  without  due  process 
of  law. 15 

Vested  Rights  under  Powers  of  Appointment. — Likewise  the  right  to  take 
property  by  virtue  of  the  exercise  of  a  power  of  appointment  created  by  last  will 
and  testament  is  not  a  vested  right,  and  it  is  competent  for  the  state,  by  a  stat- 


11.  Inheritance    and    ^egacy    taxes. — Orr 

V.  Oilman,  183  U.  S.  3~S,  46  L.  Ed.  196. 

12.  Same. — Mager  v.  Grima,  8  How. 
490,  12  L.  Ed.  1168;  United  States  v.  Per- 
kins, 163  U.  S.  625.  41  L.  Ed.  287;  Magoun 
V.  Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
283,  42  L.  Ed.  1037;  Knowlton  v.  Moore, 
178  U.  S.  41,  55,  44  L.  Ed.  969;  Plummer 
V.  Coler,  178  U.  S.  115,  44  L.  Ed.  998; 
Murdock  v.  Ward.  178  U.  S.  139,  44  L.  Ed. 
1009;  Sherman  v.  United  States,  178  U.  S. 
150,  44  L.  Ed.  1014.  See,  also,  ante,  "Per- 
mits Classification  and  Diversity  in  Tax- 
ation,'" VII,  B,  5.  d,  note. 

13.  Same — May  be  applied  to  estates  al- 
ready in  course  of  administration. — See 
Cahen  v.  Brewster,  203  U.  S.  543,  551,  51 
L.  Ed.  310,  in  which  it  is  said  that  there 
is  nothing  in  the  cases  of  United  States 
V.  Perkins.  163  U.  S.  625,  41  L.  Ed.  287; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  Ed.  1037,  or  in  Knowl- 
ton V.  Moore,  178  U.  S.  41,  44  L.  Ed.  969, 
which  restrains  the  power  of  the  state  as 
to   the   time   of  the   imposition   of   the   tax. 

14.  Same. — Cahen  v.  Brewster,  203  U. 
S.  543,  55],  51  L.  Ed.  310;  United 
States  V.  Perkins,  163  U.  S.  625.  41  L.  Ed. 
287.  See,  also,  Carpenter  v.  Pennsylvania, 
17   How.  456,  15  L.   Ed.  127. 

15.  Same.— Cahen  v.  Brewster,  203  U.  S. 
543.  51  L.  Ed.  310,  affirming  the  validity 
of  the  Louisiana  Act  of  June  28,  1904;  Car- 
penter V.  Pennsylvania,  17  How.  456,  15 
L.   Ed.   127.  • 

So  a  statute  imposing  an  inheritance 
tax  in  certain  cases  maj',  by  amendment, 
be  made  to  apply  to  estates  already  in 
the  process  of  administration  and  which 
would  not  otherwise  be  subject  to  such 
lax.  Carpenter  v.  Pennsylvania,  17  How. 
456,  15  L.  Ed.  127. 

The  state  of  Pennsylvania,  in  1826, 
passed  a  law  by  which  all  inheritances,  be- 
ing within  that  commonwealth,  and  which, 
by  the  intestacy  or  the   will  of  any   dece- 


dent, should  devolve  upon  any  other  than 
the  father,  mother,  wife,  children,  or  lineal 
descendents  of  such  person,  should  be 
subject  to  a  tax.  In  1850  an  explanatory 
act  was  passed,  declaring  that  the  words 
"being  within  this  commonwealth," 
should  be  so  construed  as  to  relate  to  all 
persons  who  were  then  or  at  the  time  of 
their  decease,  domiciled  within  this  com- 
monwealth,   as     well     as    to    estates.       In 

1849,  a  citizen  of  Pennsylvania  died,  and 
his  will  was  proved  by  a  resident  executor 
in  December,  1849.  The  executor  repre- 
sented that  a  portion  of  the  estate,  con- 
sisting of  securities,  stocks,  loans,  and 
evidences  of  debt  and  property,  was  not 
within  the  commonwealth.  The  claim- 
ants under  the  will  contended  that  the  ap- 
plication   of    the    act    of    1826,    by    that    of 

1850,  to  a  succession  already  in  the  course 
of  settlement,  and  which  had  been  appro- 
priated by  the  last  will  of  the  decedent, 
involved  an  arbitrary  change  in  the  exist- 
ing laws  of  inheritance  to  the  extent  of 
this  tax  and  operated  as  a  sequestration 
of  that  amount  for  the  use  of  the  state 
in  violation  of  the  constitutional  rights  of 
legatees  under  the  will,  which  rights,  they 
claimed,  became  vested  at  the  death  of 
the  testator.  The  supreme  court  of  Penn- 
sylvania decided  that  the  property  de- 
scribed as  being  without  the  state  was 
subject- to  the  tax.  Held,  that  while  it  is 
true  that  in  some  respects  the  rights  of 
legatees  under  a  will  become  A^ested  by 
the  death  of  a  testator,  yet,  until  the  pe- 
riod of  distribution  arrives,  the  law  of 
the  decedent's  domicile  attaches  to  the 
property;  that  there  is  nothing  in  the 
constitution  of  the  United  States  which 
prevent  a  state  from  extending  its  tax  laws 
so  as  to  include  property  in  the  process  of 
administration,  and  that  the  state  law 
did  nothing  more  in  this  instance;  and 
that  no  constitutional  right  of  the  legatees 
had  been  violated.  Caroenter  v.  Pennsyl- 
vania, 17  How.  456,  15  L.   Ed.  127. 
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ute  enacted  after  the  creation  of  the  power,  to  impose  an  inheritance,  or  transfer 
tax  upon  the  privilege  of  exercising  the  same.i*5 

20.  PoucE  Benefit  Funds;  Rights  of  Individual  Members. — The  individ- 
ual members  of  a  police  force  and  their  legal  representatives  have  no  vested  right 
or  interest  in  a  police  life  and  health  insurance  fund,  created  pursuant  to  a  \zvf 
requiring  the  reservation  of  a  certain  sum  per  month  from  the  salary  of  each 
policeman  for  that  purpose,  until  the  happening  of  the  event  upon  which  the 
money  or  a  part  thereof  is  payable.  Until  that  event,  the  fund  is  entirely  under 
the  control  of  the  state,  and  it  may,  if  it  sees  fit,  transfer  it  to  a  different  fund 
and  devote  it  to  purposes  entirely  different  from  those  for  which  it  was  first 
created. i'^  Neither  has  any  policeman  the  right,  in  such  case,  to  question  the 
action  of  the  state  in  reserving  the  monthly  stipend  from  his  salary,  since  as  to 
the  amount  reserved,  it  is,  properly  speaking,  no  part  of  his  salary,  and  it  is  en- 
tirely competent  for  the  state  to  do  with  it  as  it  may  see  fit.^^ 

21.  Interest  or  Estate  in  Profession  or  Occupation. — The  interest  or 
estate  acquired  by  one  in  his  profession,  that  is,  the  right  to  continue  its  prose- 
cution, is  often  of  great  value  to  its  possessor,  and  cannot  arbitrarily  be  taken 
away  any  more  than  real  or  personal  property  can  be  so  taken. i'^  Thus  parties 
are  admitted  to  practice  law  only  upon  satisfactory  evidence  that  they  possess  fair 
private  character  and  sufficient  legal  learning  to  conduct  cases  in  courts  for 
suitors.  The  order  of  admission  is  the  judgment  of  the  court  that  they  possess 
the  requisite  qualifications  both  in  character  and  in  learning.  By  such  admission 
thev  become  officers  of  the  court,  and  they  hold  their  office  during  good  behavior 
and  can  only  be  deprived  of  it  by  misconduct  ascertained  and  declared  by  the 
judgment  of  the  court  after  opportunity  to  be  heard  has  been  afforded. ^^     Like- 


16.  Vested  rights  under  powers  of  ap- 
pointment.—Orr  V.  Gilman.  183  U.  S.  278, 
283,  40  L.   Ed.  196. 

A  state  law  which  imposes  an  inheri- 
tance or  transfer  tax  upon  a  testamentary 
transfer  of  property  under  a  power  of  ap- 
pointment is  not  unconstitutional  as  im- 
pairing a  vested  right  of  the  legatees 
named  in  the  will  executed  under  the 
power  of  appointment,  since  the  right  of 
such  legatees  become  vested  only  upon 
the  execution  of  the  power  and  not  upon 
the  death  of  the  testator  whose  will  con- 
ferred the  power.  Orr  v.  Gilman,  183  U. 
S.  273,  46  L.   Ed.  196. 

Thus  where  a  testator  residing  in  New 
York  died  in  1890,  leaving  a  will  contain- 
ing a  power  of  appointment  to  his  son, 
said  power  to  be  exercised  by  the  son 
only  by  last  will  and  testament,  it  was 
held  that  a  subsequent  act,  enacted  before 
the  death  of  the  son,  and  imposing  an  in- 
heritance or  transfer  tax  upon  property 
disposed  of  under  powers  of  appointment, 
was  not  unconstitutional  as  impairing  any 
vested  right  of  the  beneficiary  receiving 
the  property  from  the  son  under  the  ex- 
ercise of  the  power.  Orr  v.  Gilman,  183 
U.    S.    278.    46    L.    Ed.    196. 

17.  Police  benefit  funds;  rights  of  in- 
dividual members. — rPennie  v.  Reis,  132  U. 
S.    464.   33    L.    Edj  426. 

An  act  of  the  legislature  of  the  state 
of  California  provided  that  the  treasurer 
of  the  city  and  county  of  San  Francisco 
should  reserve  the  sum  of  two  dollars  per 
month  out  of  the  salary  of  each  police  of- 
ficer in  that  city,  said  amounts  to  be  ap- 
plied to  the  creation  of  a  police  life  and 


health  insurance  fund,  out  of  which  fund 
the  sum  of  one  thousand  dollars  should 
be  paid,  upon  the  death  of  a  policeman,  to 
his  legal  representatives.  It  was  held  that 
the  fund  so  created  was  a  public  fund  en- 
tirely under  the  control  and  disposal  of 
the  government,  and  that  no  policeman, 
whose  salary  had  gone  in  part  to  help 
create  the  same,  could  acquire  any  vested 
right  or  interest  therein  during  his  life- 
time; that  until  the  happening  of  the  con- 
tingency upon  which  the  benefits  there- 
under were  payable,  his  greatest  interest 
therein  amounted  to  nothing  more  than 
an  expectancy  or  contingency,  and  that 
it  was  competent  for  the  state,  during  his 
life,  to  transfer  the  fund,  so  created,  to  a 
different  fund  known  as  "the  police  re- 
lief and  pension  fund,"  which  had  been 
created  under  a  repealing  act  and  made 
subject  to  new  and  different  dispositions 
and  conditions.  Therefore  the  adminis- 
trator of  a  policeman  who  died  subse- 
quently to  the  new  act  could  not  claim  the 
one  thousand  dollars  provided  to  be  paid 
by  the  first  act.  Pennie  v.  Reis,  132  U- 
S.    464,   33    L.    Ed.   426. 

18.  Sarhe — Diversion  of  funds. — Pennie 
V.   Reis,   132   U.   S.   464.   33   L.    Ed.    426. 

19.  Interest  or  estate  in  profession  oi+ 
occupation. — Dent  v.  West  Virginia,  129 
U.    S.    114,    121,    122,   32    L.    Ed.   623. 

20.  Same — Legal  profession. — Ex  parte 
Garlnnd.  4  Wall.  333.  378,  18  L.  Ed.  366; 
Bradley  v.  Fisher.  13  Wall.  33.5,  35.^.  20 
L.  Ed.  646;  Ex  oarte  Robinson,  19  Wall. 
.50.5,  512.  22  L.  Ed.  205;  Ex  parte  Wall,  107 
U.   S.  265,  27  L.   Ed.  552. 
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wise  the  right  of  a  priest  or  minister  of  a  regularly  established  church  to  preach 
and  teach  the  Christian  religion,  and  to  exercise  the  functions  pertaining  to  his 
office  and  calling,  are  rights  of  which  he  cannot  be  arbitrarily  deprived. ^^ 

Exclusion  by  Means  of  Test  Oath. — Neither  priests  nor  lawyers  can  be  de- 
prived of  the  right  to  continue  in  the  exercise  of  their  respective  professions  by 
exacting  from  them  an  oath  as  to  their  past  conduct  respecting  matters  which 
have  no  connection  with  and  no  bearing  upon  their  qualification  or  fitness  to 
exercise  the  duties  of  their  calling  or  profession.-- 

Regulations  Touching  Qualifications  and  Fitness  May  Be  Made  Appli- 
cable to  Existing  Practitioners. — But  there  is  no  arbitrary  deprivation  of  the 
right  to  pursue  any  particular  vocation  where  its  exercise  is  not  permitted  because 
of  a  failure  to  comply  with  conditions  imposed  by  the  state  for  the  protection  of 
society.  The  power  of  the  state  to  provide  for  the  general  welfare  of  its  people 
authorizes  it  to  prescribe  all  such  regulations  as  in  its  judgment  will  secure  or 
tend  to  secure  them  against  the  consequences  of  ignorance  and  incapacity  as  well 
as  of  deception  and  fraud. ^^  A  license  from  the  governing  authority  of  any 
municipality  or  state,  to  pursue  any  business  or  occupation,  can  be  invoked  for 
the  protection  of  one  in  the  pursuit  of  such  business  or  occupation  only  so  long 
as  the  same  continues  unalTected  by  existing  or  new  conditions. ^^ 

Right  to  Regulate  Cannot  Be  Bargained  Away. — The  responsibility  of 
the  legal  authorities,  municipal  or  state,  so  far  as  it  relates  to  the  power  and  duty 
to  enact  proper  police  regulations  for  the  regulation  of  trades,  businesses,  and 
professions,  and  to  prescribe  from  time  to  time  new  and  additional  requirements 
and  qualifications  for  those  seeking  to  enter,  cr  for  those  desiring  to  continue  in, 
any  particular  business,  trade,  occupation  or  profession,  cannot  be  bargained  or 
stipulated  away.^^  It  is  competent,  therefore,  for  the  state  to  prescribe  the 
qualifications,  and  the  evidence  thereof,  to  be  possessed,  not  only  by  those  seek- 
ing for  the  first  time  to  enter  any  business  or  profession  which  aifects  the  public 
and  which  requires  special  preparation  and  skill  for  its  successful  pursuit,  but 
to  prescribe,  as  knowledge  advances  along  particular  lines  and  as  new  and  suc- 
cessful methods  come  into  use  in  the  practice  of  any  particular  profession,  new 
and  additional  qualifications  for  those  already  engaged  therein  under  a  license 
from  the  state.  And  the  revocation  of  an  existing  license  and  the  denial  of  the 
right  to  continue  in  the  practice  or  pursuit  of  a  profession  or  occupation,  by  rea- 
son of  failure  or  inability  to  comply  with  the  new  requirements,  is  not  an  ar- 
bitrary deprivation  of  any  vested  or  constitutional   right. ^^ 

21.  Same — Rights  of  clergy. — Cum-  Gray  v.  Connecticut,  159  U.  S.  74,  77,  40 
mings  V.   Missouri,  4  Wall.  277,  IS   L.   Ed.       L-   Ed.  80. 

356.  25.    Right  to  regulate   cannot    be     bar- 

22.  Same — Test  oaths. — Cummings  v.  gained  away. — Dent  v.  West  Virginia  129 
Missouri,  4  Wall.  277,  18  L.  Ed.  356;  Ex  U.  S.  114.  32  L.  Ed.  623;  Gray  v  Con- 
parte  Garland,  4  Wall.  333,  18  L.  Ed.  366;  necticut,  159  U.  S.  74.  77,  40  L.  Ed  80; 
Hawker  v.  New  York.  170  U.  S.  189,  198,  Hawker  v.  New  Yor'-,  170  U.  S.  189,  42 
42   L.   Ed.   1002.  L.   Ed.  1002;  Reetz  v.   Michigan,  188  U.  S. 

23.  Same — Retroactive  regulations  touch-       505,   510,  47   L.   Ed.    5,;3. 

ing,    quality,    fitness,    etc. — Dent    v.    West  26.     Same — State   may  prescribe   further 

Virginia,  129  U.  S.  114,  122,  32  L.  Ed.  623;  regulations.— Dent    v.    West    Virginia     129 

Hawker   v.    New    York.    170    U.    S.    189,    42  U.    S.    114,    122,   32   L.    Ed.   623;    Hawker  v. 

L.  Ed.  1002;    Reetz  t;.  Michigan,  188  U.  S.  New  York,  170  U.  S.   189,  42  L.   Ed.   1002; 

505,   510,   47   L.    Ed.   563.  Reetz   v.   Michigan,    188   U.    S.   505,   510,   47 

24.  Same. — Gray  z^..  Connecticut,  159  U.  L.  Ed.  563. 

S.   74,  77,  40  L.   Ed.  80.  A    statute   which    requires    every   practi- 

Thus  a  license  to  pursue  the  occupation  tioner   of  medicine    to   obtain   a   certificate 

or    profession    of    a    pharmacist    does    not  from  the   state  board  of  health   that   he  is 

confer    upon    the    licensee    any    vested    or  a  graduate  of  a  reputable  medical  college, 

contract  right  of  which  he  is  deprived  by  and  which  prohibits,  ruder  pains  and  pen- 

an   additional   regulation   of   such   business  alties,   the    practice    of   the    art    of   healing 

requiring   all    persons    engaged    therein    to  by   those   who   fail    to   obtain    such    rertifi- 

take  out  of  a  druggist's  license  as  a  prereq-  cate.  is  not  uncor  =  t''tiitional  as  applied   to 

uisite    to     the     right    to    use     intoxicating  an    existing    practitioner    who    is     not      a 

liquors     in      compounding      prescriptions.  graduate   of   any   school    of  medicine   and 
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Regulations  May  Extend  to  Moral  as  Well  as  Educational  Qualifica- 
tions.— So  the  legislature  has  the  power  to  require,  as  a  condition  of  the  right 
to  practice  in  the  first  instance,  or  to  continue  in  the  practice  of  a  particular  pro- 
fession, not  only  that  the  practitioner  shall  be  possessed  of  the  necessary  learning 
and  skill,  but  that  he  shall  be  possessed  of  the  qualification  of  honor  and  good 
moral  character,  and  may,  with  equal  propriety,  prescribe  the  evidence  which 
shall  furnish  the  test  of  the  requisite  honor  and  good  moral  character.-' 

Regulations  Having  No  Relation  to  Qualification  or  Fitness. — It  is  only 
when  the  qualifications  or  regulations  prescribed  have  no  relation  to  the  calling 
or  profession  to  which  they  apply,  or  are  unattainable  by  reasonable  study  and 
application,  that  they  can  operate  to  deprive  one  of  his  right  to  pursue  a  lawful 
vocation. 28 

22.  Incho.\te  Titles  to  Real  Estate. — No  principle  is  better  settled  in  this 
country  than  that  an  inchoate  title  to  lands  is  property.-^ 

23.  Profits  of  Real  Estate. — A  right  to  land  implies  a  right  to  th«  profits 
accruing  from  it,  since,  without  the  latter,  the  former  can  be  of  no  value ;  there- 
fore a  statute  which  impairs  the  right  of  the  owner  to  recover  the  profits,  impairs 
his  right  to  the  property  itself.^*^ 

24.  Pensions. — A  pension  granted  by  the  government  is  a  matter  of  bounty. 
No  pensioner  has  a  vested  legal  right  to  his  pension.  Pensions  are  the  bounties 
of  the  government,  which  congress  has  the  right  to  give,  withhold,  distribute  or 
recall  at  its   discretion.^i 

25.  Licenses. — See  the  titles  Impairment  of  Obligation  of  Contracts; 
Licenses. 

26.  Riparian  Rights. — See  the  titles  Navigable  Waters;  Waters  and 
Watercourses. 

B.  Power  to  Enact  Retrospective  Laws  or  Impair  Vested  Rights — 
1.  Retrospective  Laws  Defined. — "Upon  principle,  every  statute  which  takes 
away  or  impairs  vested  rights  acquired  under  existing  laws,  or  creates  a  new  ob- 
ligation, imposes  a  new  duty,  or  attaches  a  new  disability  in  respect  to  transac- 
tions or  considerations  already  past,  must  be  deemed  retrospective. "^2 

who    is    denied    the    right    to    continue    in  transfer  of  the  pov,-er  to  make  concessions 

the   practice    of   his    profession    by    reason  of    lands    belonging    to    the    royal    domain 

of  his   inability   to   obtain   such   certificate.  of    Spain,    from    the    governor    general    to 

Dent  V.   West  Virginia,   129   U.   S.   114,   32  the   intendent   general,    did    not   affect   the 

L.   Ed.   623.  power  of  the   subdelegate,  who  made  this 

27.  Regulations  may  extend  to  moral  concession.  The  order  in  this  case  is  the 
as  well  as  educational  qualifications. —  foundation  of  title,  and  is,  according  to 
Hawker  v.  New  York,  170  U.  S.  189,  the  act  of  congress  on  the  subject  of  con- 
194.   42   L.   Ed.   1002.  firming   titles    to    lands,    in    Missouri,    etc., 

Thus    a    law    which    prohibits    any    ner-  and  the  .general  understanding  and  usages 

son   who   has   been    convicted   of   a   felony  of  Louisiana  and  Missouri,  capable  of  be- 

from  practicing  medicine  within  the  state,  ing   perfected   into   a   complete   title;    it   is 

is   not   unconstitutional    as   applied   to   the  property,   capable  of  being  aliened,  of  be- 

case    of    a    physician    who    had    not    only  ing  subjected  to  debts;  and  is,  as  such,  to 

been    licensed    to    practice,    but    who    had  be   held   as    sacred   and   inviolate   as   other 

been    convicted    of    felony    before    the  ^eii-  property." 

actment    of    such    law.      Hawker    v.    New  go.    Profits  of  real  estate. — Green  v.  Bid- 
York.  170  U.  S.   1S9.  42  L.   Ed.   1002.  die.  8  Wheat.   1,  76,  5  L.  Ed.  547. 

28.  Regulations   having   no   relation    to  Vested  right  of  husband  in  future  profits 
qualification  or  fitne3S.-Dentz;.\\  est  Vir-  of    wife's    realty.-See     ante.       "Property 
g^nia     129L.S.114     121.122     32  L  Ed.  623;  j   j^^^   ^^^^    ^^l^-^-,,   ^.jjj     ^     ^g 
Hawker    v.    New    York,    170    U.     S.      189,  „,       r>        •             ^-kt   y.                n   .. 

42  L.  Ed.  1002;  Reetz  v.  Michigan,  188  U.  .^31.     Pensions.-Walton    v.  .Cotton,      19 

Q     -n-     -in    47   T      Fd     'ifi'^  How.  3oo,  lo   L.  Ed.  6o8;  United  btates  v. 

^'29     Inchoate  title  to  real  estate.-Sims  Teller,    107    U.S^  64    68,    27    LE^-    \f^ 

V    Irvine    3   Dall.   425.   4.56,   1    L.    Ed.   665;  Frisbie    v.    United    States,    157    U.    S.    160, 

Delassus   v.    United    States,    9    Pet.    117,    9  166.   39   L.   Ed.   6o/. 

L    Ed    71-  Mitchell.  United  States,  9  Pet.  32.    Retrospective  laws  defined.— Calder 

711,  9   L.    Ed.   283.  V.    Bull,    3    Dall.    386,    391.    1    L.    Ed.    648; 

In    Chci'tenu    v.    United    States,    9    Pet.  Sturges   v.    Carter,    114   U.   S.   511,   519,   29 

137,   9    L.    Ed.    78,    tlie    court    said:      "The  L.    Ed.   240. 
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2.  Validity;  Power  to  Divest  Vested  Rights — a.  Generally. — A  retrospective 
law  which  takes  away  or  impairs  rights  vested  agreeable  to  existing  laws,  is  gener- 
ally unjust,  and  may  be  oppressive;  and  it  is  a  general  rule  that  a  law  should  not 
operate  retrospectively;  but  there  are  cases  in  which  laws  may  justly  and  for  the 
benefit  of  the  community  and  also  of  individuals,  relate  to  a  time  antecedent  to 
their  commencement;  as  statutes  of  oblivion  or  of  pardon.^^  The  federal  con- 
stitution contains  no  prohibition  in  terms  against  retrospective  laws ;  and  pre- 
vious to  the  adoption  of  the  fourteenth  amendment,  it  was  well  settled  that  there 
existed  in  the  state  governments  a  general  power  to  enact  such  laws ;  the  only 
limit  upon  such  power  being  that  they  should  not  be  such  as  were  technically  ex 
post  facto  or  such  as  impaired  the  obligation  of  contracts.  If  a  law  was  not  ob- 
noxious to  either  of  these  provisions,  the  federal  courts  had  no  right  to  pronounce 
it  void  from  the  mere  fact  that  it  divested  antecedently  vested  rights  of  prop- 
erty.34     Since  the  adoption  of  the  fourteenth  amendment,  however,  retrospective 


33.  Power    to     divest     vested    rights. — 

Calder  v.  Bull  (opinion  of  Chase,  J.),  3 
Dall.  386,  391.  1   L.   Ed.  648. 

34.  Same — Under  the  federal  constitu- 
tion  prior   to   the   fourteenth   amendment. 

—Calder  v.  Bull,  3  Dall.  386,  391,  1  L.  F>1. 
648;  Satterlee  v.  Matthewson,  2  Pet.  380, 
413,  7  L.  Ed.  458  (distinguishing  Van- 
horne  v.  Dorrance,  2  Dall.  304.  1  L.  Ed. 
391,  and  Society  for  the  Propagation  of 
the  Gospel  v.  New  Haven,  8  Wheat.  464, 
5  L.  Ed.  662,  upon  the  ground  that  the 
decisions  in  those  cases  were  founded 
expressly  upon  constitutional  provisions). 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  Ed. 
542;  Jackson  v.  Lamphire,  3  Pet.  280, 
289,  7  L.  Ed.  679;  Society  for  the  Propa- 
gation of  the  Gospel  v.  Pawlet,  4  Pet.  480. 
7  L.  Ed.  927;  Watson  v.  Mercer,  8  Peu 
88,  110,  8  L.  Ed.  876;  Briscoe  v.  Bank,  11 
Pet.  257.  328o,  9  L.  Ed.  709;  Charles  River 
BrVlorp  -j_  Warren  Bridge,  11  Pet.  420,  9 
L.  Ed.  773;  Baltimore,  etc.,  R.  Co.  v. 
Nesbit,  10  How.  395,  401,  13  L.  Ed.  469; 
Kearney  v.  Taylor,  15  How.  494.  14  L.  Ed. 
787;  Locke  v.  New  Orleans,  4  Wall.  172, 
173,  18  L.  Ed.  334;  Curtis  v.  Whitney,  13 
Wall.  68,  70,  20  L.  Ed.  513;  Osborn  v. 
Nicholson,  13  Wall.  654.  662,  20  L.  Ed. 
689;  Randall  v.  Kreiger,  23  Wall.  137,  23 
L.  Ed.  124;  Blount  v.  Windley,  95  U.  S. 
173,    180,   24    L.    Ed.   424. 

There  is  no  constitutional  inhibition 
against  retrospective  laws.  Though  gen- 
erally distrusted,  they  are  often  bene- 
ficial, and  sometimes  necessary.  Where 
they  violate  no  provision  of  the  constitu- 
tion of  the  United  States,  there  exists  no 
power  in  the  federal  courts  to  declare 
them  void.  Blount  v.  Windley,  95  U.  S. 
173,    ISO,   24    L.    Ed.    424. 

There  is  no  part  of  the  constitution  of 
the  United  States  which  applies  to  a  state 
law  which  divests  rights  vested  by  law  in 
an  individual,  provided  its  effect  be  not  to 
impair  the  obligation  of  a  contract.  "In 
the  case  of  Fletcher  v.  Peck,  6  Cranch  87. 
3  L;  Ed.  163,  it  was  stated  by  the  chief 
justice,  that  it  might  well  be  doubted, 
whether  the  nature  of  society  and  of  tne 
government  do  not  prescribe  some  limits 
to  the  legislative  power;  and  he  asks,  'if 
any  be  prescribed,  where  are  they  to  be 
4  U  S  line  -28 


found,  if  the  property  of  an  individual, 
fairly  and  honestly  acquired,  may  be 
seized  without  compensation?'  It  is  no- 
wl'.ere  intimated  in  that  opinion  that  a 
stace  statute  which  divests  a  vested  right 
is  repugnant  to  the  constitution  of  the 
United  States."  Satterlee  v.  Matthewson, 
2  Pet.  380,  413,  414,  7  E-  Ed.  458,  dis- 
tinguishing Vanhorne  v.  Dorrance,  2  Dall. 
304,  1  L.  Ed.  391;  Society  for  the  Propa- 
gation of  the  Gospel  v.  New  Haven.  8 
Wheat.    464,   5   L.   Ed.    662. 

"No  exposition  of  the  constitution  is 
better  settled,  or  commands  more  uni- 
versal assent,  than  that  the  prohibition 
does  not  extend  to  the  passage  of  re- 
trospective, unjust,  oppressive  laws,  or 
those  which  divest  rights,  antecedently 
vested,  if  they  do  not  directly  impair  the 
obligation  of  a  contract  (Satterlee  v. 
Matthewson,  2  Pet.  380,  411,  7  L.  Ed.  458; 
Jackson  v.  Lamphirt.  3  Pet.  280,  280.  7  L. 
Ed.  679;  Watson  v.  Mercer,  8  Pet.  88,  110. 
8  L.  Ed.  876)  ;  and  that  'the  interest,  wisdom 
ana  justice  of  the  representative  body  and 
its  relations  with  its  constituents  fijrnish 
the  only  security,  where  there  is  no  ex- 
press contract,  against  unjust  and  excess- 
ive taxation,  as  well  as  against  unwise 
legislation  generally.'  Providence  Bank  v. 
Billings,  4  Pet.  514,  563.  7  E-  Ed.  939." 
Briscoe  v.  Bank  (opinion  of  Baldwin,  J.), 
11   Pet.  257,  328o,  9  L.   Ed.  709. 

"In  Baltimore,  etc.,  R.  Co.  v.  Nesbit,  10 
How.  395,  401,  13  L.  Ed.  469,  it  was  said: 
'That  there  exists  a  general  power  in  the 
state  governments  to  enact  retrospective 
or  retroactive  laws,  is  a  point  too  well 
settled  to  admit  of  question  at  this  day. 
The  only  limit  upon  this  power  in  the 
states  by  the  federal  constitution,  and 
therefore  the  only  source  of  cognizance 
cr  control  with  respect  to  that  power  ex- 
isting in  this  court,  is  the  provision  that 
these  retrospective  laws  shall  not  be  such 
as  are  technically  ex  post  facto,  or  such 
as  impair  the  obligation  of  contracts. 
Thus,  in  the  case  of  Watson  v.  Mercer,  S 
Pet.  88,  110,  8  L.  Ed.  876,  the  court  say: 
"It  is  clear  that  this  court  has  no  right  to 
pronounce  an  act  of  the  state  legislature 
void,  as  contrary  to  the  constitution  of 
the  United  States,  from  the  mere  fact  that 
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laws  which  work  a  deprivation  of  property  without  due  process  of  law  are  also 
inhibited.35  But  even  since  the  adoption  of  the  fourteenth  amendment  a  statute 
of  a  state  is  not  brought  into  conflict  with  the  federal  constitution  by  the  mere 
fact  that  it  is  retroactive  in  its  operation.^^^ 

As  Regards  the  Power  of  Congress. — "The  United  States  cannot,  any 
more  than  a  state,  interfere  with  private  rights,  except  for  legitimate  govern- 
mental purposes.  They  are  not  included  within  the  constitutional  prohibition 
which  prevents  states  from  passing  laws  impairing  the  obligation  of  contracts, 
but  equally  with  the  states  they  are  prohibited  from  depriving  persons  or  cor- 
porations of  property  without  due  process  of  law."^'^ 

b.  Presumption  as  to  Existence  of  Pozver. — The  power  of  a  legislative  body  to 
violate  and  disregard  the  rights  of  personal  liberty  and  private  property  is  a 
right  repugnant  to  the  principles  of  justice  and  civil  liberty,  and  is  not  to  be  pre- 
sumed or  implied  from  any  general  grant  of  legislative  authority.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  their  security  and  well- 


it  divests  antecedent  vested  rights  of  prop- 
erty. The  constitution  of  the  United 
States  does  not  prohibit  the  states  from 
passing  retrospective  laws  generally,  but 
only  ex  post  facto  laws.  Now,  it  has 
been  solemnly  settled  by  this  court  that 
the  phrase  ex  post  facto  is  not  applicable 
to  civil  laws,  but  to  penal  and  criminal 
laws."  For  this  position  is  cited  the  case 
of  Calder  v.  Bull,  already  mentioned;  of 
Fletcher  v.  Peck,  6  Cranch  87,  138,  3  L. 
Ed.  162;  Ogden  v.  Saunders,  12  Wheat 
213,  266,  6  L.  Ed.  606.  and  Satterlee  v. 
Matthewson,  2  Pet.  380,  7  L-  Ed.  4.58.'" 
League  v.  Texas,  184  U.  S.  156,  161,  46 
L.   Ed.  478. 

"The  true  distinction  is' between  ex  post 
facto  laws  and  retrospective  laws.  Every 
ex  post  facto  law  must  necessarily  be  re- 
trospective; every  retrospective  law  is  not 
an  ex  post  facto  law;  the  former  only  are 
prohibited."  (Opinion  of  Chase,  J.) 
Calder  v.  Bull.  3  Dall.  386,  391,  1  L.  Ed. 
648. 

35.  Same — Since  the  adoption  of  the 
fourteenth  amendment. — Freeland  v.  Wil- 
liams, 131  U.  S.  405,  420,  33  L.  Ed.  193; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
683,  24   L.   Ed.   558. 

The  protection  of  vested  rights  of  prop- 
erty is  a  supreme  duty  of  the  courts.  Chi- 
cago, etc.,  R.  Co.  V.  Wellman.  143  U.  S. 
339,   346,  36  L-   Ed.   176. 

"Where  the  police  power  is  invoked 
in  good  faith  for  the  prohibition  of  a 
practice  which  the  legislature  has  de- 
clared to  be  detrimental  to  the  public  in- 
terests, it  will  be  sustained,  wherever  it 
can  be  done  without  the  impairment  of 
vested  rights."  Louisville,  etc.,  R.  Co.  v. 
Kentucky.  161  U.  S.  677,  700,  40  L.  Ed. 
84S. 

36.  Statute  not  invalid  merely  because 
it  is  retroactive. — League  v.  Texas,  184  U. 
S.    156,    161,   46    L.    Ed.    478. 

Speaking  of  the  decision  in  Baltimore, 
etc.,  R.  Co.  V.  Nesbit,  10  How.  395,  401, 
13  L.  Ed.  469.  the  court  says:  "This  de- 
cision, it  is  true,  was  before  the  four- 
teenth   amendment,    and    the    restrictions 


placed  by  that  amendment  upon  state  ac- 
tion apply  to  retrospective  as  well  as 
prospective  legislation.  But  it  contains 
no  prohibition  of  retrospective  legislation 
as  such,  and  therefore  now,  as  before,  the 
mere  fact  that  a  statute  is  retroactive  in 
its  operation  does  not  make  it  repugnant 
to  the  federal  constitution."  League  v^ 
Texas,   184   U.    S.    156,   161,  46   L.    Ed.    478. 

37.  As  regards  the  power  of  congress. 
— Sinking-Fund  Cases,  99  U.  S.  700,  25  L. 
Ed.  496;  United  States  v.  Union  Pac.  R. 
Co.,  160  U.   S.  1,  34,  40  L.  Ed.  319. 

The  United  States  cannot  legislate  back 
to  themselves,  without  making  compensa- 
tion, the  land  they  have  given  to  a  cor- 
poration to  aid  in  the  construction  of  its 
railroad.  Sinking-Fund  Cases,  99  U.  S. 
700,  25  L.  Ed.  496;  United  States  v.  Union 
Pac.  R.  Co.,  160  U.  S.  1,  34,  40  L.  Ed. 
319. 

Neither  can  they  by  legislation  compel 
a  corporation  to  discharge  its  obligations 
in  respect  to  subsidy  bonds  otherwise 
than  according  to  the  terms  of  the  con- 
tract already  made  in  that  connection. 
Sinking-Fund  Cases.  99  U.  S.  700,  25  L. 
Ed.  496;  United  States  v.  Union  Pac.  R. 
Co.,   160  U.    S.   1.   34,  40   L.   Ed.   319. 

"The  United  States  are  as  much  bound 
by  their  contracts  as  are  individuals.  If 
they  repudiate  their  obligations,  it  is  as 
much  repudation,  with  all  the  wrong  and 
reproach  that  term  implies,  as  it  would 
be  if  the  repudiator  had  been  a  state  or 
a  municipality  or  a  citizen.  No  change 
can  be  made  in  the  title  created  by  the 
grant  of  the  lands,  or  in  the  contract  for 
the  subsidy  bonds,  without  the  consent  of 
the  corporation."  Sinking-Fund  Cases,  99- 
U.  S.  700,  25  L.  Ed.  496; 'United  States  v. 
Union  Pac.  R.  Co..  160  U.  S.  1,  34,  40  L. 
Ed.    319. 

"But  congress  had  the  power,  wholly 
irrespective  of  prior  legislation,  retroac- 
tively to  fix  the  salary  payable  to  a  justice 
of  the  supreme  court  of  the  District  of 
Columbia  for  an  antecedent  year."  James 
V.  United  States,  202  U.  S.  401.  407,  50  L. 
Ed.  1074. 
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being  without  very  strong  and  direct  expressions  of  such  an  intention.^s 

C.  What  Constitutes  Impairment  of  Vested  Rights — 1.  Construction; 
Impairment  by  Implication  Not  Favored. — The  doctrines  of  the  repeal  of 
statutes  and  the  destruction  of  vested  rights  by  imphcation,  are  alike  unfavored 
in  the  law.  Neither  is  to  be  admitted  unless  the  implication  is  so  clear  as  to  be 
equivalent  to  an  explicit  declaration.  Every  doubt  should  be  resolved  against  a 
construction  so  fraught  with  mischief.^^  There  is  a  presumption  against  retro- 
spective operation,  and  words  in  a  statute  ought  not  to  have  such  operation  "un- 
less they  are  so  clear,  strong,  and  imperative,  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the  legislator  cannot  be  otherwise 
satisfied."4o 

2.  Impairment  by  Legislative  Construction  of  Statutes. — In  our  system 
of  government  the  lawmaking  power  is  vested  in  congress  and  in  the  several  state 
legislatures,  and  the  power  to  construe  laws  in  the  course  of  their  administration 
between  citizens,  in  the  courts.  Congress  cannot,  therefore,  under  cover  of  o-ivin^ 
a  construction  to  an  existing,  or  expired  statute,  invade  private  rights  with 
which  it  could  not  interfere  by  a  new  or  affirmative  statute.-*  ^  But  a  leo-islative 
body  may  by  statute  declare  the  construction  of  previous  statutes  so  as  to  bind  the 
courts  in  reference  to  all  transactions  occurring  after  the  passage  of  the  law,  and 


38.  Pre:umptions  as  to  existence  of 
power. — Wilkinson  v.  Leland,  2  Pet.  627, 
bo7,  7  L.  Ed.  542. 

S9.  Impairrr.ent  by  implication  not  -fa- 
vored.—Calder  f.  Bull,  3  Dall.  386,  395,  1 
L.  Ed.  648;  Osborn  v.  Nicholson,  13  Wall. 
654,  662,  20  L.  Ed.  689;  United  States  v. 
Burr,  159  U.  S.  78,  40  L.  Ed.  82;  De  Lima 
V.  Bidwell,  182  U.  S.  1,  200,  45  L.  Ed. 
1041;  Southwestern  Coal  Co.  v.  McBride, 
185  U.  S.  499,  503,  46  L.  Ed.  1010;  Lincoln 
V.  United  States,  202  U.  S.  484,  498,  50  L. 
Ed.  1117;  United  States  v.  American 
Sugar  Refin.  Co.,  202  U.  S.  563,  577,  50 
L.  Ed.  1149;  United  States  v.  Heinszen  & 
Co..   206  U.   S.   370,   390,  51   L.   Ed.   1098. 

"The  doctrine  of  the  sacredness  of 
vested  rights  has  its  root  deep  in  the  com- 
mon law  of  England,  whence  so  much  of 
our  own  has  been  transplanted.  Kent, 
then  chief  justice,  said:  It  is  a  principle 
of  that  law,  'as  old  as  the  law  itself,  that 
a  statute  even  of  its  omnipotent  parlia- 
ment is  not  to  have  a  retrospective  ef- 
fect.' "  Farrington  v.  Tennessee,  95  U.  S. 
679.    683,    24    L.    Ed.    558. 

40.  Same — Presumption. — United  States 
V.  American  Sugar  Retin.  Co..  202  U.  S. 
563.  577,  50  L.  Ed.  1149;  United  States  v. 
Burr,  159  U.  S.   78,  40  L.   Ed.   82. 

"The  function  of  the  legislature  is  to 
prescribe  rules  to  operate  upon  the  ac- 
tions and  rights  of  citizens  in  the  future. 
While,  in  the  absence  of  a  constitutional 
inhibition,  the  legislature  may  give  to 
some  of  its  acts  a  retrospective  operation, 
the  intention  to  do  so  must  be  clearly  ex- 
pressed, or  necessarily  implied  from  what 
is  expressed;  and,  assuming  the  legisla- 
ture to  possess  the  power,  its  act  will  not 
be  construed  to  impair  or  destroy  a  vested 
right  under  a  valid  contract  unless  it  is 
so  framed  as  to  preclude  any  other  in- 
terpretation." Southwestern  Coal  Co.  %'. 
McBride,  185  U.  S.  499,  503,  46  L.  Ed. 
1010. 

Even    if    cong'-ess    could    deprive    plain- 


tiffs of  their  vested  rights  in  process  of 
bemg  asserted,  Hamilton  v.  Dillin,  21  Wall 
73,  22  L.  Ed.  528,  still  it  is  not  to  be  pre- 
sumed to  do  so  on  language  which,  liter- 
ally taken,  has  a  narrower  sense.  Lin- 
coln V.  United  States,  202  U.  S.  484,  498, 
50  L.  Ed.  1117;  United  States  v.  Heiiiszen 
&  Co.,   206  U.   S.  370,  390,  51   L.   Ed.   1098. 

Where  an  act  claimed  to  be  retrospec- 
tive is  expressed  in  the  simple  future 
tense,  this  must  be  given  weight.  United 
States  V.  Goldenberg,  168  U.  S.  95.  102,  42 
L.  Ed.  394;  United  States  v.  American 
Sugar  Refin.  Co.,  202  U.  S.  563,  578,  50 
L.   Ed.   1149. 

The  act  of  congress  passed  ]\Iarch  24 
1900,  ch.  339,  31  Stat.  151,  applying  to  the 
benefit  of  Porto  Rico  the  amount  of  cus- 
toms revenue  received  on  importations 
from  that  island  previous  to  its  enact- 
ment, should  not  be  so  interpreted  as  to 
rnake  it  retroactive,  or  as  destroying  a 
right  of  action  already  brought  for  the 
purpose  of  recovering  such  duties  paid 
under  protest.  DeLima  v.  Bidwell,  182 
U.  S.  1,  200,  45  L.   Ed.  1041. 

Congress,  by  the  Curtis  act,  approved 
June  28,  1898,  neither  attempted  nor  in- 
tended to  interfere  with  the  rights  of 
lessors  to  royalties  due  them  under  their 
leases  at  the  date  of  the  passage  of  the 
act.  Southwestern  Coal  Co.  v  "McBride 
185  U.   S.   499,   504,  46   L.   Ed.   1010. 

Effect  of  thirteenth  amendment. — The 
vested  rights  of  neither  buyer  nor  seller 
under  a  contract  for  the  sale  of  a  slave, 
valid  under  the  law  as  it  existed  when 
made,  were  impaired  by  the  thir- 
teenth amendment.  Boyce  v  Tabb  18 
Wall.  546,  21  L.  Ed.  757,  following  Os- 
born V.  Nicholson,  13  Wall  654  655  20 
L.  Ed.  689;  White  v.  Hart.  13  Wall  646, 
647,    20    L.    Ed.    685. 

41.  Impairment  by  construction  of  ex- 
isting or  expired  statute.— Stockdale  v.  In- 
surance Companies,  20  Wall  323  33'''  •''2 
L.   Ed.   348. 
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may  in  many  cases  thus  furnish  the  rule  to  govern  the  courts  in  transactions 
which  are  past,  provided  no  constitutional  right  of  the  parties  concerned  is 
violated.'*^  Where  it  can  exercise  a  power  by  passing  a  new  statute,  which  may 
be  retroactive  in  its  effect,  the  form  of  words  it  may  use  to  put  this  power  in 
operation  cannot  be  material  if  the  purpose  is  clear,  and  that  purpose  is  within 
the  power .^^ 

3.  Effect  of  Change  of  Government  or  Division  of  Territory. — The  di- 
vision of  a  country  and  the  maintenance  of  independent  governments  over  its 
different  parts  do  not  of  themselves  divest  the  rights  which  the  citizens  of  either 
have  to  property  situate  within  the  territory  of  the  other.^*  The  sovereign  who 
acquires  an  inhabited  country  acquires  full  dominion  over  it ;  but  this  dominion 
is  never  supposed  to  divest  the  vested  rights  of  individuals  to  property.*^ 

4.  Appropriation  of  Private  Property  to  Public  Use. — By  the  common 
law,  if  not  by  the  universal  law  of  all  free  governments,  private  property  may  be 
taken  for  public  use,  upon  making  to  the  individual  a  just  compensation.'*" 

5.  Confiscation  Acts. — The  confiscation  acts  enacted  during  the  Civil  War 
were  held  to  be  constitutional  as  an  exercise  of  the  war  powers  of  the  gov- 
ernment.*^ 


42.  Same. — Stockdale  v.  Insurance  Com- 
panies, 20  Wall.  323.  331,  22  L.  Ed.  348. 
See,  also,  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  18  How.  421,  15  L.  Ed.  435; 
The  Clinton  Bridge,  10  Wall.  454,  19  L. 
Ed.   969. 

43.  Form  of  statute  immaterial. — 
Stockdale  v.  Insurance  Companies,  20 
Wall.   323,   332,   22    L.    Ed.   348. 

Congress  may  pass  a  law  to  reimpose 
a  tax  retrospectively,  and  it  may  provide 
that  a  statute  imposing  a  tax  shall  be  con- 
strued as  having  extended  to  a  time  be- 
yond the  limitation  fixed  upon  its  opera- 
tion by  its  own  terms.  Stockdale  v.  In- 
surance Companies,  20  Wall.  323,  22  L. 
Ed.    348. 

Thus  where  it  was  a  mooted  question 
whether  certain  sections  of  the  internal 
revenue  law  of  1864  expired  and  became 
inoperative,  ex  vi  termini,  in  the  year 
1869,  or  in  the  year  1870,  congress  having 
the  power  to  revive  or  renew  the  tax  by 
a  new  statute,  operating  retrospectively 
for  the  year  1870,  it  was  held  that  §  17 
of  the  act  of  July  14,  1870,  which  pro- 
vided that  the  sections  in  question  "shall 
be  construed  to  impose  the  taxes  therein 
mentioned  to  the  first  day  of  August, 
1870."  etc.,  was  valid,  because  it  was  not 
an  attempt  to  exercise  judicial  power  by 
construing  a  statute  for  the  court,  but  was 
a  mode  of  continuing  or  reviving  the  tax 
which  might  have  been  supposed  to  have 
expired.  Stockdale  v.  Insurance  Com- 
panies, 20  Wall.  323,  332,  22  L.   Ed.   348. 

44.  Effect  of  change  of  government  or 
division  of  territory. — Airhart  v.  Massieu, 
98    U.    S.    491,   25    L.    Ed.    213. 

45.  Same. — Delassus  v.  United  States, 
9  Pet.  117,  9  L.  Ed  71.  See,  also,  ante, 
"Usage  as  to  Conquered  or  Ceded  Ter- 
ritory," VI,  D,  2.  c,  (3),  (c),  (bb),  et  seq.; 
"Vested  Rights  under  Treaties."  VIII, 
A,  5.  And  see  generally  the  title  IN- 
TERNATIONAL   LAW. 

Rights    acquired     from,    or     under    the 


authority    of,    the    British    government. — 

All  contract  and  property  rights  acquired 
by  corporations  or  individuals  from  or 
under  the  authority  of  the  British  govern- 
ment prior  to  the  separation  of  the  col- 
onies from  the  mother  country  were  held 
to  remain,  subsist,  and  be  protected  by 
the  constitution  of  the  United  States  and 
of  the  respective  states.  Dawson  v.  God- 
frey, 4  Cranch  321,  323,  2  L.  Ed.  634;  Ter- 
rett  V.  Taylor,  9  Cranch  43,  500,  3  L.  Ed. 
650;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  651,  707,  4  L.  Ed.  629;  So- 
cietj-  for  the  Propagation  of  the  Gospel 
V.  New  Haven,  8  Wheat.  464,  5  L.  Ed. 
662. 

47.  Appropriation  of  private  property 
to  public  use. — Green  v.  Biddle  (opinion 
of  Washington.  J.),  8  Wheat.  1,  89,  5  L. 
Ed.  547.  See,  generally,  the  titles  DUE 
PROCESS  OF  LAW;  EMINENT  DO- 
MAIN. 

48.  Confiscation  acts. — Miller  v.  United 
States,   11  Wall.  268,  304,  20  L.   Ed.  135. 

The  confiscation  acts  of  August  6,  1861, 
and  July  17,  1862.  were  constitutional.  Ex- 
cepting the  first  four  sections  of  the  lat- 
ter act,  they  were  an  exercise  of  the  war 
powers  of  the  government,  and  not  an 
exercise  of  its  sovereign  or  municipal 
power.  Consequently  they  were  not 
within  the  contemplation  of,  and  not  in 
conflict  with,  the  restrictions  of  the  fifth 
and  sixth  amendments  of  the  federal  con- 
stitution, in  so  far  as  those  amendments 
provide  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  in- 
famous crime  vmless  on  the  presentment 
or  indictment  of  a  grand  jury,  and  that  no 
person  shall  be  deprived  of  his  property 
without  due  process  of  law,  and  that  in 
all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed.  Miller  v.  United  States, 
11    Wall.    268,  304,   20   L.    Ed.   135. 
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6.  Legislative;  Transfe;rs;  Appropriation  of  Private  Property  to  Other 
THAN  Public  Use. — The  taking  of  the  property  of  one  man  for  the  benefit 
of  another  is  not  a  constitutional  exercise  of  the  right  of  eminent  domain  since 
the  state  cannot  authorize  the  appropriation  of  private  property  for  the  benefit 
of  private  persons.'*'*  An  act  which  undertakes  in  express  terms,  or  which  so 
operates,  as  to  transfer  the  property  of  A  to  B,  without  his  consent,  impairs  the 
vested  right  of  A  to  hold  and  enjoy  his  property  in  accordance  with  the  law  of 
the  land,  and  is  unconstitutional,  null  and  void.'""" 

Same — Where  Excess  of  Property  Is  Taken. — But  if,  in  the  construction 
of  a  public  improvement,  as,  for  example,  a  public  dam,  for  a  recognized  public 
purpose,  there  is  necessarily  produced  a  surplus  of  water,  which  may  properly  be 
used  for  manufacturing  purposes,  the  state  may  retain  to  itself  the  power  of  con- 
trolling or  -disposing  of  such  surplus  water  as  an  incident  of  its  right  to  make  such 
improvement.  And  as  there  is  no  need  of  such  surplus  running  to  waste,  there  is 
nothing  objectionable  in  permitting  the  state  to  let  out  the  use  of  it  to  private 
parties  and  thus  reimburse  itself  for  the  expense  of  the  improvement. ^^  The 
true  distinction  seems  to  be  between  cases  where  the  dam  is  erected  for  the  ex- 


49.  Legislative  transfers;  taking  cf  pri- 
vate property  for  other  than  public  pur- 
pose.— Kaukauna  Water  Power  Co.  v. 
Green  Bay,  etc.,  Canal  Co.,  143  U.  S.  254, 
273,   35    L.    Ed.   1004. 

60.  Same. — Terrett  v.  Taylor,  9  Cranch 
43,  3  L.  Ed.  650;  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  4  L.  Ed.  629; 
Society  for  the  Propagation  of  the  Gos- 
pel V.  New  Haven,  S  Wheat.  464,  5  L.  Ed. 
662;  Wilkinson  v.  Leland,  2  Pet.  627,  657, 
658,  7  h.  Ed.  542;  Webster  v.  Cooper,  14 
How.  488.  14  L.  Ed.  510;  Loan  Ass'n  v. 
Topeka,  20  Wall.  655,  22  L.  Ed.  455.  And 
see  Calder  v.  Bull,  3  Dall.  386,  388.  1  L. 
Ed.  648;  Fletcher  v.  Peck,  6  Cranch  87,  3 
L.  Ed.  162;  Pawlet  v.  Clark,  9  Cranch  292, 
3  L.  Ed.  735.  See,  also,  ante,  "Implied 
Limitations  upon  Legislative  Powers; 
Statutes  Opposed  to  Natural  Justice,  etc.," 
VI,  D,  3.  d,  (4),  (b),  (dd);  "Implied  Limi- 
tations upon  State  Legislative  Powers," 
VI,  D,  3,  f,  (2),  (b).  (ee).  See  the  titles 
DUE  PROCESS  OF  LAW;  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS. 

"We  know  of  no  case  in  which  a  legis- 
lative act  to  transfer  the  property  of  A 
to  B.  without  his  consent,  has  ever  been 
held  a  constitutional  exercise  of  legisla- 
tive power,  in  any  state  in  the  Union.  On 
the  contrary,  it  has  been  constantly  re- 
sisted, as  inconsistent  with  just  principles, 
by  every  judicial  tribunal  in  which  it  has 
been  attempted  to  be  enforced.  We  are 
not  prepared,  therefore,  to  admit  that  the 
people  of  Rhode  Island  have  ever  dele- 
gated to  their  legislature  the  power  to 
divest  the  vested  rights  of  property,  and 
transfer  them  without  the  assent  of  the 
parties.  The  counsel  for  the  plaintiffs 
have  themselves  admitted  that  they  can- 
not contend  for  any  such  doctrine."  Story, 
J.,  delivering  the  opinion  in  Wilkinson  v. 
Leland,  2  Pet.  627,  657,  658,  7  L.  Ed. 
542. 

The  act  of  the  legislature  of  Vermont 
of  the  30th  of  October,  1794,  granting  the 
lands    in    that    state    belonging    to    "The 


Society  for  Propagating  the  Gospel  in 
Foreign  Parts"  to  the  respective  towns 
in  which  the  lands  lie,  is  void,  and  con- 
veys no  title  under  it.  Society  for  the 
Propagation  of  the  Gospel  v.  New  Haven, 
8  Wheat.  464,  5  L.  Ed.  662.  Accord:  Ter- 
rett V.  Taylor,  9   Cranch  43,  3   L.   Ed.   650. 

Maine  constitutional  provision. — The 
constitution  of  the  state  of  Maine  secures 
to  every  citizen  the  right  of  "acquiring, 
possessing,  and  enjoying  property."  By 
the  settled  rules  of  decision  in  the  high- 
est courts  of  the  state  of  Maine,  the  true 
intent  and  meaning  of  this  section  is 
held  to  be  that  property  cannot,  by  a  mere 
act  of  the  legislature,  be  taken  from  one 
man  and  vested  in  another  directly;  nor 
can  it,  by  the  retrospective  operation  of 
law,  be  indirectly  transferred  from  one 
person  to  another,  or  be  subjected  to  the 
operation  of  principles  in  a  court  of 
justice  which  must  necessarily  produce 
that  effect.  The  federal  supreme  court 
follows  the  construction  placed  by  the 
Maine  court  upon  this  provision  of  their 
constitution.  Webster  v.  Cooper,  14  How. 
488,   504,   14  L.   Ed.   510. 

An  act  which  declares  that  no  action  to 
recover  land  shall  be  brought  against  an 
occupant  who  has  been  in  adverse  pos- 
session for  forty  years,  and  which  is  made 
applicable  to  existing  titles  and  pending 
suits,  and  which  operates  to  make  the 
seisin  of  the  occupant  during  the  life  of 
the  life  tenant  adverse  to  the  re- 
mainderman, who  has  no  right  of  entry 
during  the  life  of  the  life  tenant,  operates 
to  take  away  the  property  of  the  remain- 
derman and  vest  it  in  the  occupant,  and 
is  contrary  to  the  constitution  of  the 
state  of  'Maine  as  expounded  by  the 
highest  courts  of  that  state.  Webster  v. 
Cooper,   14   How.   488,   14   L   Ed.   510. 

51.  Where  excess  cf  property  is  taken. 
— Kaukauna  Water  Power  Co.  c'.  Green 
Bay,  etc..  Canal  Co..  142  U.  S.  254.  273, 
35  L.  Ed.  1004.  And  see  Fox  v.  Cincin- 
nati,  104  U.   S.,783,   26   L.    Ed.   928. 
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press  or  apparent  purpose  of  obtaining  a  water  power  to  lease  to  private  individ- 
uals, or  where  in  building  a  dam  for  a  public  improvement,  a  wholly  unnecessary 
excess  of  water  is  created,  and  cases  where  the  surplus  is  a  mere  incident  to  the 
public  improvement  and  a  reasonable  provision  for  securing  an  adequate  supply 
of  water  at  all  times  for  such  improvement.-^^  go  long  as  the  dam  is  erected  for 
the  bona  fide  purpose  of  furnishing  an  adequate  water  supply  for  the  public  pur- 
pose, and  not  a  colorable  device  for  erecting  a  water  power,  the  agents  of  the 
state  are  entitled  to  great  latitude  of  discretion  in  regard  to  the  height  of  the  dam 
and  the  head  of  water  to  be  created.  Courts  will  not  scan  too  jealously  their 
conduct  nor  undertake  to  measure  with  nicety  the  exact  amount  of  water  re- 
quired for  the  purpose  of  the  public  improvement,  if  there  be  no  reason  to  doubt 
that  they  were  animated  solely  by  a  desire  to  promote  the  public  interests.'^^ 

7.  Statutes  Affecting  the  Rights  of  Creditors  of  Municipal  Corpora- 
tions.— Where  additional  territory  is  annexed  to  a  municipal  corporation  after  it 
has  entered  into  a  street  paving  contract,  a  statute  providing  that  a  tax,  levied  to 
pay  the  indebtedness  so  incurred,  shall  not  be  enforced  against  any  property  in 
the  annexed  territory,  does  not*  violate  a  state  constitutional  provision  which  de- 
clares that  no  retrospective  law  or  law  impairing  the  obligation  of  contracts  shall 
be  passed. -^-^  And  so  where  the  stock  of  a  water  company  whose  immunity  from 
taxation  is  subject  to  legislative  revocation,  is  acquired  by  a  municipal  corpora- 
tion and  added  to  its  sinking  fund,  the  subsequent  revocation  of  the  immunity 
from  taxation  does  not  impair  any  vested  right  of  municipal  creditors  whose  debts 
are  charged  upon  the  sinking  fund,  because  such  rights,  whenever  acquired,  were 
subject  to  the  power  to  amend  or  repeal  the  statute  granting  to  the  water  company 
immunity  from  taxation. ^^ 

8.  Retrospective  Tax  Laws;  Collection  of  Back  Taxes. — There  can  be 
no  question  as  to  the  validity  of  a  statute  providing  generally  for  the  collection 
of  back  taxes  upon  land  or  other  property  that  has  improperly  escaped  taxation  in 
prior  years.^6  The  principle  that  the  legislature  has  power  to  provide  for  the 
assessment  of  property  which  has  escaped  taxation  in  particular  years  extends 
also  to  the  case  where  there  has  been  a  gross  under-valuation  of  property.  It  is 
entirely  competent  for  the  legislature  to  provide  for  a  revaluation  in  such  case, 
and  in  so  doing  it  does  not  deprive  any  person  of  a  vested  right.-^'^ 

Act  Reviving  and  Giving  Retrospective  Construction  to  Expired  Law. 
— Where  a  tax  imposed  has  expired  by  the  terms  of  the  statute,  congress  may 
constitutionally  pass  a  law  to  revive  the  expired  act  and  reimpose  the  tax  retro- 
spectively ;  and  it  may  do  this  either  by  reviving  or  re-enacting  the  expired  act, 
or  by  providing  that  such  act  shall  be  "construed"  as  extending  the  tax  thereby 
imposed  to  a  specified  date.  Such  a  case  differs  from  an  effort  to  invade  private 
rights  by  construing  a  law  affecting  those  rights,  over  which  congress  had  no 
power  whatever.^* 

52.  Same.— Kaukaiina  Water  Power  Co.       114  U.   S.   511.   518,  29   L.   Ed.  240. 

V.    Green    Bay,    etc..   Canal    Co.,   142   U.    S.  _    A    statute    which    authorizes    an    inquiry 

254.    275.    35    L.    Ed.    1004.  into   settlements   made   between    taxpayers 

53.  Same. — Kaukauna  Water  Power  Co.  and  the  tax  collectors  of  the  state  for 
V.  Green  Ray,  etc.,  Canal  Co.,  142  U.  S.  four  years  back,  and  the  collection  of 
254,  277,   35   L.   Ed.   1004.                          _   _  back   taxes   for   that    length   of   time   upon 

54.  Statutes  affecting  rights  of  municipal  property  which  the  taxnayer  has  omitted 
creditors. — United  States  v.  Memphis,  07  to  return  for  taxation,  is  no  violation  of 
U.  S.  284.  291.  24  L.  Ed.  937.  See.  also,  a  state  constitutional  provision  which  de- 
the  titles  IMPAIRMENT  OF  OBLRT-  clares  that  the  general  assembly  shall 
GATION  OF  CONTR.A.CTS;  MU-  have  no  power  to  pass  retroactive  laws. 
NICIPAL,  COUNTY.  STATE  AND  Sturges  v.  Carter,  114  U.  S.  511,  518,  29  L. 
FEDERAL   SECURITIES.  Ed.  240. 

55.  Same. — Louisville  Water  Co.  v.  57.  Same.-^Weyerhaueser  v.  Minne- 
Clark,   143   U.   S.   1,   17,   36   L.   Ed.   55.  sota,    176   U.    S.   550,   558,    44   L.    Ed.    583. 

56.  Collection  of  back  taxes. — Winona.  58.  Retrosrective  tax  laws. — Stockdale 
etc..  Land  Co.  v.  Minnesota.  159  U.  S.  v.  Insurance  Companies,  20  Wall.  323,  333, 
526,  528,  40  L.   Ed.  247;  Sturges  v.  Carter,  22    L.    Ed.    348. 
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Statute  Imposing  Inheritance  Tax  upon  Property  in  Course  of  Admin- 
istration.— See  ante,  "Right  to  Dispose  of  Property  by  Will;  Rights  of  Heirs, 
Devisees,  etc.,"  VIII,  A,   19. 

Statutes  Imposing-  Taxes  According  to  Previous  Assessment. — A  stat- 
ute which  simply  authorizes  the  imposition  of  a  tax  according  to  a  previous  as- 
sessment is  not  subject  to  the  miputation  of  being  retrospective.  It  does  not  op- 
erate upon  the  past  nor  deprive  the  party  of  any  vested  rights.^^  Even  if  such 
law  were  strictly  retrospective,  it  would  not  be  within  the  constitutional  inhibition 
against  ex  post  facto  laws,  since  ex  post  facto  laws,  within  the  meaning  of  the 
constitution,    embrace   only   such   as   impose   or  effect   penalties   or.  forfeitures.^*^ 

Interest  upon  Back  Taxes. — "As  the  state  may,  in  the  tirst  instance,  enact 
that  taxes  shall  bear  interest  from  the  time  they  become  due,  so,  without  conflict- 
ing with  any  provision  of  the  federal  constitution,  it  may  in  like  manner  provide 
that  taxes  which  have  become  delinquent  shall  bear  interest  from  the  time  the 
delinquency  commenced.  This  is  adding  no  novel  or  extraordinary  penalty,  for 
interest  is  the  ordinary  incident  to  the  nonpayment  of  obligations."^^ 

Creation  of  New  and  Additional  Remedies  for  Collection  of  Back 
Taxes. — See  post,  "Creation  of  New  or  Additional   Remedies,"  VIII,  C,   13,  b. 

9.  Statutes  Affecting  Entails.  Contingent  Remainders,  and  Rever- 
sions.— See  the  titles  Estates;  Remainders  Reversions  and  Executory  In- 
terests. 

10.  Acts  Relating  to  Betterments,  Improvements,  Occupying  Claim- 
ants, ETC. — See  the  titles  Impairment  of  Obligation  of  Contracts:  Im- 
provements. 

11.  Laws  Affecting  Rights  of  Action  and  Defenses — a  Rights  of  Ac- 
tion.— A  vested  right  of  action  is  property  in  the  same  sense  in  which  tangible 
things  are  property,  and  is  equally  protected  against  arbitrary  interference. 
Whether  it  springs  from  contract  or  from  the  principles  of  the  common  law,  it  is 
not  competent  for  the  legislature  to  take  it  away.^^  Thus  the  right  of  an  owner 
of  land  to  recover  the  possession  thereof,  when  withheld  by  any  per.son,  however 
innocently  he  may  have  obtained  it,  or  to  recover  the  profits  received  from  it  by 
the  occupant,  is  a  vested  right  of  which  he  cannot  be  arbitrarily  deprived. ^2 

Where  Action  Depends  upon  the  Obstruction  of  a  Public  Right. — But 
where  a  private  suit  is  brought  to  enjoin  or  abate  a  public  nuisance  which  is  such 
only  because  it  is  an  obstruction  or  violation  of  some  rule  or  policy  of  law,  it  is 
competent  for  congress,  even  after  action  begun  and  prosecuted  to  a  decree 
awarding  an  injunction,  to  destroy  such  right  of  action,  in  so  far  as  it  depends 

59.  Imposing  tax  according  to  previous  don  a  private  wrong  or  relieve  the  wrong- 
assessment. — Locke  V.  New  Orleans,  4  doer  from  civil  liability  to  the  individ- 
Wall.   172,   17.3.    18   L.   Ed.   334.  ual   he   has   wronged.'"     Angle  v.    Chicago, 

60.  Same— Not  an  expost  facto  law.—  etc.,  R.  Co.,  151  U.  S.  1.  19,  38  L,  Ed.  55. 
Locke  7'.  New  Orleans,  4  Wall.  172,  173.  63.  Same.— Green  v.  Biddle,  8  Wheat. 
18   L.    Ed.   334.  1.   76,    5    L.    Ed.    547. 

61.  Interest,  upon   back   taxes.-League       ,.  J"  o!,^/ 1^=^%°^    Sli"^  m  "'t^'I"'   VP^"" 
Texas,    184    U     S.    156.    161,    46    L     Ed.       f?:  ^^^'  ^   L.   Ed.  648,  Mr.  Justice   Chase. 

delivering   the   opinion   of  the   court,   said, 

„„      .,               _     ,.           •   u^        r        ^-  ^"  substance,  that  a  right  to  recover  prop- 

62.  Laws  affectmg  rights  of  action.--  erty  only  was  not  a  perfect  and  exclusive 
Osborn  z'.  Nicholson,  13  Wall.  654  20  L.  ^ight.  and  therefore  was  not  a  vested 
Ed.  689;  Pritchard  v.  Norton.  106  U.  S.  j-ight.  The  point  involved  there,  however 
124,  132,  27  L  Ed  104;  Angle j;  Chicago,  ^^^  whether  or  not  the  legislature  had 
etc.,  R.  Co.,  151  U.  b.  1.  19.  38  L.  Ed.  55.  ^j^e  power  to  set  aside  a  judgment  or  de- 

"A   right   of   action   to   recover   damages  cree   of  a  probate   court  upon  an   issue   of 

for  an  injury  is  property,  and  has  a  legis-  devisavit  vel  non,  the  alleged  cause  of  ac- 

lature    the    power    to    destroy    such    prop-  tion   being   based   upon   said   judgment   or 

erty?     An  executive  may  pardon  and  thus  decree.      As   to   vested   rights   under   judg- 

relieve  a  wrongdoer  from  the  punishment  ments    and    decrees,     see      post,      "Vested 

the    public    exacts    for     the      wrong,      but  Rights    under    Judgments    and    Decrees," 

neither  executive  nor  legislature  can  par-  VIH,  C,  12. 
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upon  the  obstruction  of  the  pubhc  right,  by  so  changing  the  law  as  to  make  the 
obstruction  no  longer  a  nuisance.*'^ 

Same — Right  to  Costs. — The  judgment  for  costs  or  damages  awarded  in 
such  action,  however,  is  a  matter  of  private  right  of  which  the  plaintiff  cannot 
be  deprived. ^^ 

Effect  of  Curative  and  Validating  Acts. — See  post,  "Curative  and  Val- 
idating Acts,"  VIII,  C,   14  et  seq. 

Creation  of  New  Defense;  Statute  of  Limitations. — See  post,  "Retro- 
spective Statutes  of  Limitations,"  VIII,  C,   13,  e. 

b.  Defenses. — The  right  to  an  existing  defense  which  goes  to  bar  the  other 
party's  right  of  action  is  a  vested  property  right  which  it  is  incompetent  for  the 
legislature  to  take  away.^^  This  is  not  true,  however,  of  those  defenses  which 
are  based  on  informalities  not  affecting  substantial  rights,  or  which  do  not  touch 
the  subject  of  the  contract,  or  which  are  not  based  on  equity  and  justice.^''' 

12.  Vested  Rights  under  Judgments  and  Decrees. — "It  is  not  within  the 
power  of  a  legislature  to  take  away  rights  which  have  been  once  vested  by  a 
judgment.  Legislation  may  acf  on  sub.sequent  proceedings,  or  may  under  some 
circumstances,  abate  actions  pending,  but  when  those  actions  have  passed  into  judg- 
ment, the  power  of  the  legislature  to  disturb  the  rights  created  thereby  ceases. "^'^ 


64.  Where  right  of  action  depends  upon 
the  obstruction  of  a  public  right. — Penn- 
sylvania c'.  Wheeling,  etc.,  Bridge  Co..  18 
How.  421,  429,  1.5  L.  Ed.  435;  The  Clin- 
ton  Bridge,  10  Wall.  4.54,   19   L.   Ed.  969. 

A  suit  in  chancery  praying  an  injunc- 
tion against  the  building  of  a  bridge  as  a 
nuisance,  and  begun  previous  to  the  pas- 
sage of  an  act  of  congress  which  de- 
clares that  such  bridge  shall  be  a  lawful 
structure  and  shall  be  recognized  and 
known  as  a  post  route,  is  abated  by  such 
act;  though  pleas  and  replication  had 
been  filed,  proofs  taken,  and  the  case 
was  ready  for  hearing.  Such  act  is  not 
unconstitutional.  The  Clinton  Bridge, 
10   Wall.   454.   19    L.    Ed.   969. 

65.  Same — Right  to  costs. — Pennsyl- 
vania V.  Wheeling,  etc.,  Bridge  Co.,  18 
How  421,  431,  15  L.  Ed.  435;  The  Clinton 
Bridge,  10  Wall.  454.  463,   19  L.   Ed.  969. 

66.  Vested  right  in  defense  to  action. — 
Pritchard  v.  Norton,  106  U.  S.  124.  132. 
27    L.    Ed.    104. 

67.  Same — Technical  and  inequitable 
defenses,  etc. — Pritchard  v.  Norton,  106 
U.    S.    124,    132,   27    L.    Ed.    104. 

Changing  law  so  as  to  estop  tenant 
from  denying  landlord's  title. —  In  a  case 
arising  in  the  state  of  Pennsylvania,  in 
which  a  landlord  sought  to  recover  pos- 
session from  his  tenant  who  had  bought 
in  and  was  resisting  recovery  under  a  title 
based  upon  a  Pennsylvania  patent,  the 
tenant  raised  the  point,  that  the  landlord's 
title  being  founded  upon  a  Connecticut 
grant,  was  not  sufficient  to  create  the  re- 
lation of  landlord  and  tenant,  and  there- 
fore he  was  not  estopped  to  deny  his 
landlord's  title.  This  contention  was  up- 
held by  the  supreme  court  of  Pennsyl- 
vania, and  a  new  trial  ordered.  Pending 
the  new  trial  the  legislature  enacted  a 
statute  declaring  that  titles  based  upon 
Connecticut  grants  should  be  deemed 
sufficient  to  create  the  relation  of  land- 
lord   and    tenant,    and    made    it   applicable 


to  pending  cases.  Held,  that  if  the  stat- 
ute was  not  unconstitutional  as  an  im- 
pairment of  the  obligation  of  contracts, 
there  was  nothing  in  the  federal  consti- 
tution prohibiting  the  impairment  of 
vested  rights;  and  that  the  statute  was 
not  invalid  as  impairing  the  obligation  of 
any  contract.  Satterlee  v.  Matthewson, 
2  Pet.  380,  7  L.  Ed.  458,  distinguishing 
Vanhorne  v.  Dorrance,  2  Dall.  304,  1  L. 
Ed.  391;  Society  for  the  Propagation  of 
the  Gospel  v.  New  Haven,  8  Wheat.  464, 
5  L.  Ed.  662,  upon  the  ground  that  the 
decisions  in  those  cases  were  based  upon 
provisions   found   in  the  state  constitution. 

Right  to  plead  usury. — The  right  to  re- 
cover or  set  off  usury  is  not  a  vested 
right,  and  therefore  may  be  taken  away 
by  legislation.  Ewell  v.  Daggs,  108  U.  S. 
143,  27   L.   Ed.  682. 

Right  to  set  off  valid  certificates  against 
action  to  recover  lands  located  under  void 
certificates. — Where  certificates  which  a 
railroad  company  has  located  upon  pub- 
lic lands  are  void  because  the  state  legis- 
lature was  constitutionally  forbidden  to 
grant  the  lands  and  issue  the  certificates, 
the  company  is  not  deprived  of  any 
vested  right  because,  in  a  suit  by  the  state 
to  recover  the  lands  so  located,  it  is  de- 
nied the  right  to  use  other  valid  certifi- 
cates by  way  of  counterclaim  or  set-off, 
and  which  it  cannot  locate  upon  other 
lands  by  reason  of  the  public  lands  within 
the  state  having  become  exhausted.  Gal- 
veston, etc.,  R.  Co.  V.  Texas,  170  U.  S. 
226,  242,  42  L.   Ed.   1017. 

Vested  right  in  plea  of  statute  of 
limitations. — See  post.  "Removing  Bar 
of  Statute;  Tolling  Statute  of  Limita- 
tions,"  VIIT,    C,    13,   e,    (2). 

68.  Vested  rights  under  judgments  and 
decrees. — McCullough  v.  Virginia,  172  U. 
S.    102,    123,    124.    43    L.    Ed.    382. 

The  repeal,  after  judgment  in  the  trial 
court  and  pending  an  appeal  in  the  su- 
preme   court    of    appeals,    of    the    Virginia 
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As  a  legal  proposition  it  is  true,  therefore,  that  an  act  of  congress  cannot  amend  a 
judgment  of  the  supreme  court  of  the  United  States,  or  impair  the  rights  determined 
thereby,  especially  as  respects  adjudications  upon  the  private  rights  of  parties, 
which,  when  they  have  passed  into  judgment,  become  absolute ;  and  it  is  the  duty  of 
the  court  to  enforce  its  judgment  without  regard  to  the  act.*^^  But  such  a  proposition 
is  wholly  inapplicable  to  measures  of  public  policy  falling  appropriately  within 
the  legislative  competency ;  as,  for  example,  where  the  private  rights  claimed 
depend  upon  the  obstruction  of  the  enjoyment  of  a  public  right,  as  in  the  case  of 
one  seeking  to  abate  or  enjoin  a  nuisance  caused  by  the  obstruction  of  navigation 
upon  a  public  navigable  river. "'^ 

Judgments  upon  Causes  Arising  Ex  Delicto  Not  Contracts. — Judgments 
upon  causes  of  actions  arising  ex  delicto  are  held  not  to  be  contracts  within  the 
contract  clause  of  the  federal  constitution."^ 

Judgments  upon  Contracts. — And  even  as  to  judgments  based  upon  con- 
tracts, in  deciding  how  far  they  may  be  affected  by  subsequent  legislation,  we 
must  look  mainly  to  the  original  contract." - 

Destruction  of  Remedy  to  Enforce  Judgment. — See  post,  "Destruction  or 
Impairment  of  Remedy,"  VIII,  C,  13,  c.  See,  also,  the  title  Imi'airment  of  Ob- 
ligation OF  Contracts. 

Statv.»tes  Awarding  New  Trial,  Right  of  Appeal,  etc. — See  post,  "Stat- 
ute Awarding  New  Trial,  Right  of  Appeal,  etc.,"  VIII,  C,  13,  h. 


act  of  1882  providing  for  the  bringing  of 
a  suit  to  test  the  genuineness  of  coupons 
tendered  in  payment  of  taxes,  could  not 
affect  rights  acciuired  by  such  judgment, 
and  did  not  operate  to  abate  the  pro- 
ceeding and  dismiss  the  appeal.  McCul- 
lough  V.  Virginia,  173  U.  S.  103,  123,  43 
L.    Ed.    383. 

Judgment  upon  issue  of  devisavit  vel 
non.— In  Calder  v.  Bull.  3  Dall.  386,  394, 
1  L.  Ed.  648,  it  was  said  by  Mr.  Justice 
Chase  that  a  right  to  recover  property, 
based  upon  the  judgment  of  a  probate 
court,  rendered  upon  an  issue  of  devisavit 
vel  non,  was  not  a  vested  right.  The 
only  point  involved,  however,  was  the 
power  of  the  state  legislature  to  set  aside 
the   judgment    and    award    a    new    trial. 

69.  Same — Legislative  amendment  of 
judgments. — Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co..  18  How.  421,  431,  457,  15 
L.    Ed.   435. 

70.  Same — Where  right  is  based  upon 
obstruction  of  a  public  right. —  Pennsyl- 
vania' V.  Wheeling,  etc.,  Bridge  Co.,  18 
How.  431,  431,  15  L.  Ed.  435,  four  jus- 
tices  dissenting. 

Thus  the  provisions  of  the  act  of  con- 
gress passed  August  31,  1852  (10  Stat,  at 
Large  112).  declaring  the  bridges  over 
the  Ohio  River  at  Wheeling  and  Bridge- 
port, at  their  then  height  and  position,  to 
be  lawful  structures,  and  declaring  said 
bridges  to  be  post  roads  of  the  United 
States,  thereby  annulling  that  portion  of 
the  decree  of  the  supreme  court  of  the 
United  States  in  the  case  of  Pennsylvania 
V.  Wheeling,  etc..  Bridge  Co.,  18  How. 
421.  518,  15  L.  Ed.  435.  which  enjoined 
further  obstruction  of  commerce  by  the 
continued  maintenance  of  said  bridges, 
are  not  unconstitutional  as  an  unwar- 
ranted coercion   of  the  judiciary,  or  as  an 


encroachment  upon  its  constitutional  pre- 
rogatives, or  as  impairing  the  rights  of 
the  private  parties  to  that  controversy,  as 
determined  by  the  decree  rendered 
therein.  (Four  justices  dissenting.) 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,    18    How.    421,   431,    15    L.    Ed.   435. 

The  ground  of  the  decree  was  the  un- 
lawful obstruction  and  interference  with 
commerce.  The  act  of  congress  merely 
changed  the  law  regulating  commerce  so 
as  to  render  such  obstruction  and  inter- 
ference no  longer  unlawful.  The  decree 
of  the  court  was  no  longer  enforcible, 
therefore,  since  there  was  no  longer  any 
unlawful  obstruction  or  interference  with 
the  enjoyment  of  the  public  rights  of 
navigation  and  commerce.  (Four  justices 
dissenting.)  Pennsylvania  v.  Wheeling, 
etc..  Bridge  Co.,  18  How.  421,  431,  15  L. 
Ed.    435. 

Otherwise  as  to  costs. — But  that  por- 
tion of  the  decree  relating  to  the  costs 
adjudged  to  the  complainant  was  a  mat- 
ter affecting  the  private  rights  of  the  par- 
ties, which  became  vested  and  absolute 
upon  the  rendition  of  the  decree.  There- 
fore, the  decree,  in  so  far  as  it  related  to 
such  costs,  was  not  afTected  by  the  sub- 
sequent act  of  congress.  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  18  How.  421, 
431.   15   L.    Ed.   435. 

71.  Judgment  upon  cause  arising  ex 
delicto  not  a  contract. — Garrison  v.  New 
York  City,  21  Wall.  196,  32  L.  Ed.  612; 
Louisiana  v.  New  Orleans,  109  U.  S.  285, 
27  L.  Ed.  936;  Louisiana  v.  Police  Jury, 
111  U,  S.  716,  720,  28  L.  Ed.  574;  Free- 
land  V.  Williams,  131  U.  S.  405.  414,  33 
L.    Ed.    193. 

72.  Judgments  upon  contracts. — Blount 
T'.  Windley,  95  U.  S.  173,  175,  176,  34  L. 
Ed.   424. 
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13.  Laws  Touching  Remedies  and  Procedure — a.  General  Poivers  of  the 
Legislature  zvith  Respect  to  Remedies. — It  is  well  settled  that,  where  there  is  no 
direct  constitutional  prohibition,  a  state  may  pass  retrospective  laws  which  may 
affect  pending  suits,  and  give  to  one  party  a  remedy  which  he  did  not 
previously  possess,  or  modify  an  existing  remedy  or  remove  impediments  in  the 
way  of  legal  proceedings  ;"3  "that  an  act  which  does  not  undertake  to  destroy  the 
right,  but  only  to  modify  modes  of  procedure,  the  form  of  remedies,  and  the  rules 
of  evidence  is  a  constitutional  exercise  of  legislative  power,  even  as  applied  to 
debts  contracted  before  its  passage."*  Subject  to  these  qualifications,  the  whole 
range  of  remedies  and  procedure  lies  withm  legislative  control. "^  "Statutes  of 
this  character,  if  not  so  common  as  to  be  called  ordinary  legislation,  are  yet  fre- 
quent enough  to  justify  us  in  saying  that  they  are  well-recognized  acts  of  leg- 
islative power  uniformly  sustained  by  the  courts.  It  may  be  said,  that  such  stat- 
utes, when  they  have  been  held  to  be  valid  by  the  courts,  do  not  infringe  the 
substantial  rights  of  property  or  of  contract  of  the  parties  affected,  but  are  in- 
tended to  supply  defects  of  power  in  the  courts,  or  to  give  them  improved 
methods  of  procedure  in  dealing  with  existing  rights. "'^ 

Same — Construction  Not  beyond  Change. — And  the  fact  that  one  con- 
struction has  been  placed  upon  a  statute  by  the  highest  court  of  the  state  does 
not  make  that  construction  beyond  change." 


73.  General  power  of  legislature  with 
respect  to  remedies. — Freeborn  v.  Smith, 
2  Wall.   160.   174.   17   L.   Ed.  922. 

74.  Same.— Ogden  v.  Saunders,  12 
Wheat.   213,  262,  349,  6  L.   Ed.  606;   Webb 

V  Den,  17  How.  576,  15  L.  Ed.  35;  Haw- 
thorne z'.  Calef,  2  Wall.  10,  17  L.  Ed.  776; 
Curtis  V.  Whitney,  13  Wall.  68.  20  L.  Ed. 
513;  Tennessee  v.  Sneed.  96  U.  S.  69, 
24  L.  Ed-  610;  Penniman's  Case,  103  U. 
S    714    26   L    Ed.   602;   Fourth   Nat.   Bank 

V  Francklvn,  120  U.  S.  747,  748,  755.  30 
L.   Ed.      825. 

75.  Same. — Young  v.  Bank,  4  Cranch 
384  397,  2  L.  Ed.  655;  Sturges  V.  Crownin- 
shield,  4  Wheat.  122.  4  L.   Ed.   529;    Bank 

V  Okely,  4  Wheat.  235,  4  L.  Ed.  559; 
Watkins  v.  Holman,  16  Pet.  25,  63,  10  L. 
Ed  873;  United  States  v.  Union  Pac.  R. 
Co.,  98  U.  S.  569,  605,  25  L.  Ed.  143; 
Backus  V.  Fort  St.  Union  Depot  Co., 
169  U.   S.   557,   570.  42   L.   Ed.  853;    League 

V  Texas,  184  U.  S.  156,  158,  46  L.  Ed. 
478-  Wilson  v.  Standefer,  184  U.  S.  399, 
416'  46  L.  Ed.  612;  Bradley  v.  Lightcap, 
195  U  S.  1.  19,  20,  49  L.  Ed.  65.  See,  also, 
the  title  IMPAIRMENT  OF  OBLIGA- 
TION  OF   CONTRACTS. 

"The  distinction  between  the  obliga- 
tion of  a  contract  and  a  remedy  giveu  by 
the  legislature  to  enforce  that  obligation 
exists  in  the  nature  of  things,  and  with- 
out imoairing  the  obligation  of  the  con- 
tract, the  remedy  may  certainly  be  modi- 
fed  as  the  wisdom  of  the  nation  may 
direct.  Sturges  v.  Crowninshield.  4 
Wheat  122.  4  L-  Ed.  529."  Wilson  v. 
Standefer,  184  U.  S.  399,  416,  46  L.  Ed. 
612. 

It  was  S3id  in  Bank  v.  Okely.  4  Wheat. 
235.  4  L.  Ed.  559.  in  speaking  of  a  sum- 
mary proceeding  giv^n  by  the  charter  of 
the  bank  for  the  collection  of  its  debts: 
"  'It  is  the  remedy,  and  not  the  right,  and 
as  such  we  have  no  doubt  of  its  being 
subject    to    the    will    of    congress.      The 


forms  of  administering  justice,  and  the 
duties  and  powers  of  courts  as  incident  to 
the  exercise  of  a  branch  of  sovereign 
power,  must  ever  be  subject  to  legislative 
will,  and  the  power  over  them  is  unalien 
able,  so  as  to  bind  subsequent  legisla- 
tures.' And  in  Young  v.  Bank,  4  Cranch 
384,  397.  2  L.  Ed.  655,  Mr.  Chief  Justice 
Marshall  says:  'There  is  a  difiference  be- 
tween those  rights  on  which  the  validity 
of  the  transactions  of  the  corporation  de- 
pends, which  must  adhere  to  those  trans- 
actions everywhere,  and  those  peculiar 
remedies  which  may  be  bestowed  on  it. 
The  first  are  of  general  obligation;  the 
last,  from  their  nature,  can  only  be  exer- 
cised in  those  courts  which  the  power 
making  the  grant  can  regulate.' "  Quoted 
in  United  States  v.  Union  Pac.  R.  Co.,  98 
U.    S.   569,   605,  25   L.    Ed.   143. 

There  is  no  vested  right  in  a  mode  of 
procedure.  Each  succeeding  legislature 
may  establish  a  different  one.  providing 
only  that  in  each  are  preserved  the  es- 
sential elements  of  protection.  Backus 
V.  Fort  St.  Union  Depot  Co.,  169  U.  S- 
557.    570.    42    L.    Ed.    853. 

"Generally  speaking,  a  party  has  no 
vested  right  in  a  mere  matter  of  remedy; 
that  is  subject  to  legislative  change.  And 
a  new  remedv  may  be  resorted  to  unless 
in  some  of  its  special  provisions  a  con- 
stitutional right  of  the  debtor  or  obligor 
is  infringed.  'There  is  no  vested  right  in 
a  mode  of  procedure.  Each  succeeding 
legislature  may  establish  a  different  one, 
providing  onlv  that  in  each  are  preserved 
■^■le  essential  elements  of  protection.' 
Backus  V.  Fort  St.  Union  Deoot  Co.,  169 
U.  S.  557.  570.  42  L.  Ed.  853.'"  League  v. 
Texas.  184  U.  S.  156.  158.  46  L.  Ed.  478. 

76.  Same. — United  States  v.  Union  Pac. 
R.    Co..    98    U.    S.    569.    606.    25    L.    Fd.    143. 

77.  Construction  of  statute  not  beyond 
change. — Backus  v.  Fort  St.  Union  Depot 
Co.,    169    U.    S.    557,    570,   42    L.    Ed.    853. 
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b.  Creation  of  Nczv  or  Additional  Remedies. — The  power  which  one  individual 
may  possess  to  withhold  from  another  that  which  is  justly  his  due,  or  to  inflict 
wrong  or  injury  upon  the  person,  property,  or  reputation  of  another  and  go 
unscathed,  because  such  other  person,  under  existing  laws  and  modes  of  proce- 
dure, has  no  remedy  whereby  he  may  recover  the  right  withheld  or  redress  the 
wrong  inflicted,  is  not  a  vested  right.  Therefore  it  is  withm  the  constitutional 
powers  of  a  state  legislature  to  create  new  or  additional  remedies  to  recover  ex- 
isting rights  or  to  redress  existing  wrongs ;  the  limitation  upon  such  power  beino- 
that  the  legislature  m.ay  not  give  to  a  statute  creatmg  new  rights  and  making 
that  actionable  which  did  not  confer  a  right  of  action  before,  a  retrospective 
operation's 

Where    Contract    Unenforcible    for    Want    of    a    Remedy. There    are 

numerous  cases  where  a  contract  incapable  of  enforcement  for  want  of  a  remedy, 
or  because  there  is  some  obstruction  to  the  remedy,  can  be  so  aided  by  legislation 
as  to  become  the  proper  ground  of  a  valid  action.  In  this  class  of  cases  the 
ground  taken  is  that  there  exists  a  contract,  but,  by  reason  of  no  remedy  having- 


78.  Creation  of  new  or  additional  rem- 
edies.— Sampeyreac  v.  United  States,  7 
Pet.  222,  239,  8  L.  Ed.  665;  Freeborn  v. 
Smith,  2  Wall.  160,  175,  17  L.  Ed.  922; 
Sturges  V.  Carter.  114  U.  S.  511,  518,  29 
L.  Ed.  240;  Campbell  v.  Holt,  115  U.  S. 
620,  627,  29  L.  Ed.  483;  Backus  v.  Fort 
St.  Union  Depot  Co.,  169  U.  S.  557,  570, 
42  L.  Ed.  853;  League  v.  Texas,  184  U. 
S.    156,    158.    46    L.    Ed.    478. 

There  is  no  such  thing  as  a  vested  right 
to  do  wrong,  and  the  legislature  which, 
in  its  acts,  not  expressly  authorized  by 
the  constitution,  limits  itself  to  correcting 
mistakes  and  to  providing  remedies  for 
the  furtherance  of  justice,  cannot  be 
charged  with  violating  its  duty,  or  exceed- 
ing its  authority.  Such  acts  are  of  a 
remedial  character,  and  are  the  peculiar 
subjects  of  legislation.  They  are  not  lia- 
able  to  the  imputation  of  being  assump- 
•^ions  of  judicial  power.  Freeborn  v. 
Smith.  2  Wall.   160.   175,  17  L.   Ed.  922._ 

Additional  remedies  for  the  collection 
C'f  back  taxes. — -"That  a  state  may  adopt 
new  remedies  for  the  collection  of  taxes 
nnd  apply  those  remedies  to  taxes  al- 
ready delinquent,  without  any  violation 
of  the  federal  constitution,  is  not  a  mat- 
ter of  doubt.  A  delinquent  taxpayer  has 
no  vested  right  in  an  existing  mode  of 
collecting  taxes.  There  is  no  contract  be- 
tween him  and  the  state  that  the  latter 
will  not  vary  the  mode  of  collection." 
League  v.  Texas,  184  U.  S.  156,  158,  46 
L.    Ed.    478. 

Where  the  remedy  provided  for  the  col- 
lection of  taxes  by  means  of  an  adminis- 
trative sale  by  the  tax  collector  and  the 
buying  in  of  the  property  by  the  state  has 
proved  ineffectual  for  the  purpose,  it  is 
competent  for  the  state  to  provide  a  new 
remedy  by  means  of  a  judicial  proceeding 
in  which  the  delinquent  taxpayer  is  taxed 
with  all  the  ordinary  costs  of  the  pro- 
ceeding, and  to  make  the  same  retroac- 
tive as  to  taxes  already  delinquent;  and 
in  so  doing  it  does  not  deprive  the  tax- 
payer of  any  vested  right  or  of  his  prop- 
erty  without   due   process   of   law.   League 


V.  Texas,  184  U.  S.  156,  46  L.  Ed.  478.  af- 
firming the  constitutionality  of  the  Texas 
act  of  1897,  Texas  Gen.  Laws,  1897,  ch. 
103,    p.    132. 

Statutes  authorizing  an  inquiry  into  tax 
returns  for  four  years  last  past  and  the 
opening  of  settlements  made  between  the 
taxpayers  and  the  tax  collectors  within 
that  time,  and  the  collection  of  taxes  upon 
property  which  they  have  omitted  to  re- 
turn for  taxation,  merely  create  a  new 
remedy,  and  are  not  obnoxious  to  a  con- 
stitutional provision  which  declares  that 
the  legislature  shall  have  no  power  to 
enact  retrospective  laws.  Sturges  v  Car- 
ter,  114  U.   S.   511,   518,  29   L.   Ed.   240. 

Alteration  of  remedy  for  enforcement 
of  mechanic's  lien;  rights  of  mortgagees. — 
A  mortgage  taken  at  a  time  when  a  me- 
chanic's lien  law  is  in  existence  is  taken 
subject  to  the  right  of  the  legislature,  in 
its  discretion,  to  alter  that  law,  so  long 
as  the  alterations  only  affect  the  means  of 
enforcing  an  existing  lien,  while  not  in 
substance  enlarging  its  extent  or  unduly 
extending  the  remedy  to  the  injury  of 
vested  rights.  So  long  as  those  rights 
remain  thus  unaffected,  the  subsequent 
statute  must  be  held  valid,  although  the 
remedy  be  thereby  to  some  extent  altered 
and  enlarged.  Red  River  Valley  Bank 
V.  Craig,  181  U.  S.  548.  553,  45  L.  Ed. 
994. 

Thus,  where,  under  a  mechanic's  lien 
law,  as  it  existed  at  the  time  a  mortgage 
was  given,  the  holder  of  a  mechanic's 
lien  had  the  right  to  sell  the  building 
separate  from  the  land  upon  which  situ- 
ated, with  a  right  to  the  purchaser  to  re- 
rnove  the  same,  it  was  held  that  no  vested 
right  of  the  mortgagee  was  impaired  by 
a  subsequent  amendment  of  the  me- 
chanic's lien  law  which  permitted  a  sale 
of  both  building  and  land  with  a  distribu- 
tion of  the  proceeds  among  the  mort- 
gagees and  the  holders  of  mechanic's  liens 
as  their  several  rights  and  priorities 
might  appear.  Red  River  Valley  Bank 
V.  Craig.  181  U.  .S.  548,  45  L.   Ed.   994. 
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been  provided  for  its  enforcement,  or  the  remedy  ordinarily  applicable  to  that 
class  having,  for  reasons  of  public  policy,  been  forbidden  or  withheld,  the  leg- 
islature, by  providing  a  remedy  where  none  exists,  or  removing  the  statutory 
obstruction  to  the  use  of  the  remedy,  enables  the  party  to  enforce  a  contract 
otherwise  unobjectionable."'^ 

Constitutional  Provision  Creating  New  Remedy  or  Removing  Obstruc- 
tions to  Old. — And  a  state  constitutional  provision  which  declares  existing 
rights  and  creates  a  remedy  to  enforce  them,  or  which  merely  removes  obstruc- 
tions to  the  remedy  for  the  enforcement  of  existing  rights,  does  not  deprive  the 
defendant  in  a  proceeding  to  enforce  such  remedies  of  any  vested  rights. ^^ 

c.  Destruction'  or  Impairment  of  Remedy. — There  is  no  vested  right  to  any 
particular  remedy.  The  legislature  may  at  its  discretion  take  away  those  which 
exist  and  substitute  others  which  shall  apply  to  existing  rights  and  wrongs  as 
\\:ell  as  to  those  arising  thereafter. ^^ 

Exceptions  to  Rule. — The  exceptions  to  this  general  rule  are  that  the  leg- 
islature cannot  so  legislate  concerning  remedies  as  to  destroy  existing  rights  of 
property  and  contract, ^^  and  that  the  remedy  substituted  in  place  of  the  one  re- 
pealed or  modified  must  be  calculated  to  give  substantial  relief,  and  be  not  merely 
colorable.ss  If  the  remedy  afforded  for  the  recovery  of  property  or  the  profiis 
thereof  be  qualified  and  restrained  by  conditions  of  any  kind,  the  right  of  the 
owner  may  subsist,  and  be  acknowledged,  but  it  is  impaired  and  rendered  in- 
secure according  to  the  nature  and  extent  of  such  restrictions.^^ 


79.  Where  contract  unenfcrcible  for 
want  of  a  remedy. — Campbell  v.  Holt, 
11.5   U.    S.   620,   627.   29    L.    Ed.   483. 

80.  Constitutional  provision  creating 
new  remedy  or  removing  obstructions  to 
old.— Freeland  v.  Williams,  131  U.  S.  405, 
419.  33   L.   Ed.   193. 

Removal  of  obstructions  to  bill  to  set 
aside  judgments. — Thus  the  provisions  in 
the  constitution  and  statutes  of  the  state 
of  West  Virginia  which  remove  obstruc- 
tions to  the  remedy  by  bill  in  equity  for 
setting  aside  judgments  recovered  upon 
torts  committed  during  the  civil  war,  and 
as  public  acts  of  war,  do  not  deprive  the 
holders  of  judgments  recovered  previous 
to  such  enactment,  and  which  were  subse- 
quently set  aside,  of  any  vested  right. 
Freeland  v.  Williams,  131  U.  S.  405,  419,  33 
L.    Ed.   193. 

81.  Destruction  or  impairment  of  rem- 
edy.—Bank  V.  Dudley,  2  Pet.  492,  7  L. 
Ed.  496;  Freeborn  v.  Smith,  2  Wall.  160, 
174,  17  L.  Ed.  922;  The  Collector  v.  Hub- 
bard. 12  Wall.  1,  14,  16,  20  L.  Ed.  272; 
Railroad  Co.  v.  Hecht,  95  U.  S.  168,  24 
L.  Ed.  423;  Tennessee  v.  Sneed,  96  U.  S. 
69,  24  L.  Ed.  610;  New  Orleans,  etc.,  R. 
Co.  V.  New  Orleans,  157  U.  S.  219,  39  L. 
Ed.  679. 

Repeal  of  statute  authorizing  courts  to 
order  summary  sale  of  decedent's  real 
estate. — If  the  law  which  authorizes  the 
courts  to  make  an  order  for  the  summary 
sale  of  a  decedent's  real  estate  for  the 
payment  of  his  debts  be  repealed,  the 
power  to  sell  can  never  come  into  exist- 
ence. The  repeal  of  such  a  law  divests 
no  vested  estate  or  right,  but  it  is  the  ex- 
ercise of  a  legislative  power  which  every 
legislature  possesses;  the  mode  of  sub- 
jecting the  property  of  a  debtor  to  the 
demands    of    a    creditor    must    always    de- 


pend on  the  wisdom  of  the  legislature. 
Bank  v.  Dudley,  2  Pet.  492,  7  L.  Ed. 
496. 

82.  Exceptions  to  rule. — Bronson  v. 
Kinzie.  1  How.  311,  11  L.  Ed.  143;  Mc- 
Crackcn  v.  Hayward,  2  How.  608,  11  L. 
Ed.  397;  Gantly  v.  Ewing,  3  How.  707.  11 
L.  Ed.  794;  Green  v.  Biddle,  8  Wheat.  1, 
76,  5  L.  Ed.  547;  Bradley  v.  Lightcap,  195 
U.  S.   1,  19,  20,  49  L.   Ed.   65. 

A  law  which  denies  to  the  owner  of 
land  a  remedy  to  recover  the  possession 
of  it  when  withheld  by  any  person,  how- 
ever innocently  he  may  have  obtained  it, 
or  to  recover  the  profits  received  from  it 
by  the  occupant,  or  which  clogs  his  re- 
covery of  such  possession  and  profits,  by 
conditions  and  restrictions  tending  to 
diminish  the  value  and  amount  of  the 
thing  recovered,  impairs  his  right  to,  and 
interest  in,  the  property.  (Opinion  of 
Washington,  J.)  Green  v.  Biddle,  8 
Wheat.   1,   76.   5   L.   Ed.   547. 

Acts  which  so  change  the  nature  and 
extent  of  existing  remedies  as  materially 
to  impair  the  rights  and  interests  of  the 
owners  of  property  acquired  under  the 
laws  of  Virginia  before  the  separation  of 
Kentucky  from  that  state,  but  situated 
within  the  limits  of  the  latter  state,  are  as 
much  a  violation  of  the  compact  between 
Virginia  and  Kentucky  in  regard  to  the 
rights  of  such  individuals  in  the  prop- 
erty so  acquired,  as  if  they  directly  over- 
turned his  rights  ;  nd  interests.  Green  v. 
Biddle.  8  Wheat.    1.    17.  5   L.   Ed.   547. 

83.  Same;  substitute  must  not  be  merely 
colorable. — Walker  v.  Whitehead.  16 
Wall.   314,   21    L.    Ed.   357. 

84.  Same — New  remedy  not  to  be  bur- 
dened wdth  qualifications  and  conditions. — 
Green  v.  Biddle  (opinion  of  Washington, 
J.),    8    Wheat.    1,   76,    5   L.    Ed.    547. 
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Where  Creditor  Has  Acquired  Vested  Rights  under  Remedy. — Vested 
rights  acquired  by  a  creditor  under  and  by  virtue  of  a  statute  of  a  state  granting 
new  remedies,  or  enlarging  those  which  existed  when  the  debt  was  contracted, 
are  beyond  the  reach  of  the  legislature,  and  the  repeal  of  the  statute  will  not 
affect  them.^^ 

Judgments  in  Causes  Ex  Delicto. — Judgments  rendered  in  favor  of  a 
plaintiff  in  a  cause  of  action  arising  ex  delicto  are  held  not  to  confer  vested 
rights  within  the  contract  clause  of  the  federal  constitution. s*^  There  being  no 
vested  right  in  the  judgment  itself,  in  such  case,  there  can  be  none  in  the 
remedy  to  enforce  it.^''" 

Destruction  of  Remedy  by  Abolishing  the  Jurisdiction. — If  a  law  con- 
ferring jurisdiction  is  repealed  without  any  reservation  as  to  pending  cases,  all 
such  cases  fall  with  the  law.^^ 


85.  Where  a  creditor  has  acquired 
vested  rights  under  a  remedy. — Memphis 
V.  United  States,  97  U.  S.  293,  24  L.  Ed. 
920. 

Section  9  of  the  Code  of  Tennessee,  de- 
claratory of  the  law  of  that  state  respect- 
ing the  efifect  of  repealing  statutes,  is  in 
accord  with  this  doctrine.  Memphis  v. 
United  States,  97  U.  S.  293,  24  L.  Ed. 
920. 

On  March  16,  1875,  A.  obtained  a  de- 
cree against  Memphis  for  the  payment  to 
him  of  $292,133.47  for  materials  furnished 
and  work  done  under  contracts  entered 
into  with  that  city  in  1867  for  paving  cer- 
tain streets.  Execution  having  been  is- 
sued and  returned  unsatisfied,  the  court, 
en  the  22d  of  that  month,  awarded  an 
alternative  writ  of  mandamus,  to  compel 
the  city  to  exercise  the  power  conferred 
by  an  act  of  the  legislature  passed  March 
18,  1873,  to  levy  "a  tax,  in  addition  to 
all  taxes  allowed  by  law,"  sufficient  to  pay 
the  decree.  The  city  answered  that  said 
act  had  been  repealed  by  one  passed 
]\Iarch  20,  1875,  and  that  the  tax  which, 
by  the  act  of  February  13,  1854,  it  was 
authorized  to  levy  for  all  purposes  had 
been  levied,  and  that  its  powers  were 
therefore  exhausted.  A.  demurred  to  the  an- 
swer; the  demurrer  was  sustained,  and 
the  writ  made  peremptory  March  30,  1875. 
The  act  passed  March  20,  1875,  was  ap- 
proved by  the  governor  of  the  state  on 
the  twenty-third  day  of  that  month. 
Held:  1.  That  the  repealing  act  did  not 
become  a  law  until  its  approval  by  the 
governor.  2.  That  prior  thereto.  A.,  by 
his  decree  and  the  alternative  mandamus, 
which  was  a  proceeding  commenced  by 
virtue  of  the  act  of  March  18.  1873,  had 
acquired  a  vested  right,  which  was  not 
defeated  bv  the  repealing  act,  to  have  a 
tax,  payable  in  lawful  money,  levied  suffi- 
cient to  pay  him,  although  it  required  the 
levy  of  a  tax  beyond  the  rate  mentioned 
in  the  act  of  1854.  Memphis  v.  United 
States,  97  U.   S.  293,  24  L.   Ed.   920. 

86.  Judgments  in  causes  ex  delicto. — 
See  ante,  "Vested  Rights  under  Judgment 
or  Decree."   VTTI.   C,   12. 

87.  Same — Remedies  to  enforce. — 
Louisiana  v.  New  Orleans,  109  U.  S.  285, 
27  L.  Ed.  936;  Freeland  v.  Williams,  131 
U.    S.   405,   33   L.    Ed.   193. 


88.  Law  destroying  jurisdiction;  effect 
on  pending  cases. — United  States  v.  Bois- 
dure.  8  How.  113,  12  L.  Ed.  1009;  Mc- 
Nulty  V.  Batty,  1  How.  72,  13  L.  Ed.  303; 
Norris  v.  Crocker,  13  How.  429,  14  L.  Ed. 
210;  Insurance  Co.  v.  Ritchie.  5  Wall.  541, 
18  L.  Ed.  540;  Ex  parte  McCardle,  7  Wall. 
506,  514,  19  L.  Ed.  264;  The  Assessors  v. 
Osbornes,  9  Wall.  567,  19  L.  Ed.  748; 
United  States  v.  Tynen,  11  Wall.  88,  20 
L.  Ed.  153;  Railroad  Co.  v.  Grant,  98  U. 
S.    398.   401,   25    L.    Ed.   231. 

The  decision  in  the  case  of  Chisholm  v. 
Georgia,  2  Dall.  419,  1  L.  Ed.  440,  gave 
rise  to  the  eleventh  amendment,  provid- 
ing that  the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United 
States,  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign 
state.  This  amendment  being  constitu- 
tionally adopted,  operated  to  deprive  the 
supreme  court  of  all  jurisdiction  in  those 
cases,  both  past  and  future,  in  which  a 
state  was  sued  by  the  citizens  of  another 
state,  or  by  citizens  or  subjects  of  a  for- 
eign state,  and  prevented  further  prose- 
cution of  such  actions  then  pending. 
Hollingsworth  v.  Virginia,  3  Dall.  378,  1 
L.    Ed.    644. 

The  joint  resolution  of  congress  of 
June  1,  1860,  referring  a  claim  against  the 
government  to  an  officer  of  one  of  the 
executive  departments,  to  examine  and 
adjust,  merely  gave  the  claimant  a  tribu- 
nal before  which  his  claims  might  be  in- 
vested. The  repeal  of  that  resolution  only 
deprived  him  of  that  tribunal.  It  was 
competent  for  congress  to  abolish  the 
tribunal  it  had  created  for  the  adjustment 
of  his  claims,  or  it  might  have  committed 
them  to  some  other  authority.  In  either 
event  the  claimant's  right  would  not  have 
been  violated,  only  his  remedy  for  the 
enforcement  of  those  rights  would  have 
been  taken  awav  or  changed.  The  power 
that  created  this  tribunal  might  right- 
fully destroy  it,  unless  some  rights  had 
accrued  which  were  the  result  of  the  crea- 
tion of  such  tribunal  and  inseparable  from 
it.  Gordon  v.  United  States,  7  Wall.  188, 
195.    19   L.    Ed.   35. 

The  fact  that  the  claimant  and  the  gov- 
ernment had  acted  under   the   statute,  re- 


446 


CONSTITUTIONAL  LAW. 


Remedy  to  Recover  Taxes  Illeofally  Assessed.— A  taxpayer  cannot  have 
any  vested  right  in  a  remedy  granted  by  congress  for  the  correction  of  an  error 
in  taxation.  Remedies  of  the  kind,  given  by  congress,  may  be  changed  or  mod- 
ified, or  they  may  be  withdrawn  akogether  at  the  pleasure  of  the  lawmaker.s'-^ 

Other  Actions  against  State.— See  the  title  States. 

d.  Remedies  to  Enforce  Foreign  Judgments. — There  is  no  clause  in  the  con- 
stitution which  restrains  the  right  in  each  state  to  legislate  upon  the  remedy  in 
suits  on   judgments  of   other    states,   exclusive  of    all    interference    with    their 

merits. ^^  . 

e.  Retrospective  Statutes  of  Limitations — (1)  Statutes  Limiting  Time  for 
Bringing  ^c^ion.— Statutes  prescribing  the  time  within  which  actions  may  be 
brought  relate  to  the  remedy,  and  it  is  no  objection  if  they  are  made  to  operate 
retrospectively  as  to  existing  rights  of  action,  provided  the  prescribed  period 
within  which  action  may  be  brought  is  not  so  short  as  to  amount  to  a  destruction 
of    the    right    itself. ^^      But    where    the    plain    intent    and    effect    of    the    stat- 


ferring  the  claim  against  the  government, 
and  that  the  amount  had  been  exammed 
and  adjusted,  did  not  make  the  case  one 
of  arbitrament  and  award  in  the  technical 
sense  of  those  words,  and  so  as  to  bind 
either  party  as  a  submission  of  award. 
Hence,  the  repealing  act,  the  claim  re- 
maining unpaid  at  the  time  of  the  repeal, 
impaired  no  right  of  the  claimant,  and 
was  valid.  After  the  repeal,  the  claimant 
was  left  where  the  joint  resolution  re- 
ferring his  claim  found  him.  His  right  to 
importune  congress  for  more  was  not  at 
all  impaired  b^^  its  repeal.  Gordon  v. 
United  States,  7  Wall.  188,  195,  19  L.  Ed. 
35,  affirming  De  Grout  v.  United  States, 
5  Wall.  419,   432,   18   L.   Ed.   700. 

89.  Remedy  to  recover  taxes  illegally  as- 
sessed.—The  Collector  v.  Hubbard.  12 
Wall.    1,    14,    16,   20    L.    Ed.    272. 

Acts  enacted  prior  to  the  act  of  July 
13.  1866,  giving  persons  the  right  to  sue 
to  recover  taxes  illegally  assessed,  but 
without  imposing  similar  conditions,  did 
not  confer  on  them  any  vested  right  so_  to 
sue  in  regard  to  transactions  occurrmg 
before  the  passage  of  the  act  of  1866,  as 
that  they  still  could  sue,  after  it  became 
effective,  irrespective  of  the  conditions  im- 
posed by  it.  The  Collector  v.  Hubbard, 
12   Wall.   1,   20   L.   Ed.    272. 

90.  Remedies  to  enforce  foreign  judg- 
ments.— McElmoyle  v.  Cohen,  13  Pet.  312, 
10  L.  Ed.  177;  Bacon  v.  Howard,  20  How. 
22,  25  15  L.  Ed.  811;  Christmas  v.  Rus- 
sell, 5'  Wall.  290,  300,   18   L.   Ed.   475. 

Consequently,  it  was  held  in  the  case 
of  McElmoyle  v.  Cohen,  13  Pet.  312,  10 
L.  Ed.  177,  that  the  statute  of  limitations 
of  Georgia  might  be  pleaded  to  an  action 
in  that  state  founded  upon  a  judgment 
rendered  in  a  state  court  of  South  Caro- 
lina. Christmas  v.  Russell.  5  Wall.  290, 
300,  18  L.  Ed.  475.  See,  also,  post,  "Stat- 
utes Limiting  Time  for  Bringing  Action," 
Vin,   C,   13.   e.   (1).  .     .      . 

91.  Retrospective  statute  of  limitation; 
limiting  time  for  bringing  action.— Bell 
V  Morrison,  1  Pet.  351,  7  L.  Ed.  174;  Jack- 
son V.  Lamphire,  3  Pet.  280,  7  L.  Ed. 
679;  Hawkins  v.  Barney.  5  Pet.  457.  8  L. 
Ed.'  190;    Ross    V.    Duval,    13    Pet.    45,    10 


L.  Ed.  51;  Christmas  v.  Russell,  5  Wall. 
290,  300,  18  L.  Ed.  475;  Sohn  v.  Waterson, 
17  Wall.  596,  21  L.  Ed.  737;  Terry  v.  An- 
derson. 95  U.  S.  628,  24  L.  Ed.  365; 
Koshkonong  v.  Burton,  104  U.  S.  668,  675, 
675,  26  E.  Ed.  886;  Mitchell  v.  Clark,  110 
U.  S.  633,  643,  28  L.  Ed.  279;  McGahey  r. 
Virginia,  135  U.  S.  662.  34  L.  Ed.  304; 
W'heeler  v.  Jackson,  137  U.  S.  245,  34  L. 
Ed.  659;  McFarland  v.  Jackson,  137  U.  S. 
258,  34  L.  Ed.  664;  Saranac  Land,  etc., 
Co.  V.  Comptroller  of  New  York,  177  U. 
S.  318.  44  L.  Ed.  786;  Wilson  v.  Iseminger, 
185  U.  S.  55,  63,  46  L.  Ed.  804;  Turner  v. 
New  York,  168  U.  S.  90,  94,  42  L.  Ed. 
392. 

"  'Notwithstanding  the  protection  which 
the  law  gives  to  vested  rights,  it  is  pos- 
sible for  a  party  to  debar  himself  of  the 
right  to  assert  the  same  in  the  courts 
by  his  own  negligence  or  laches.  If  one 
who  is  dispossessed  be  negligent  for  a 
long  and  unreasonable  time,  the  law  re- 
fuses afterwards  to  lend  him  any  assist- 
ance to  recover  the  possession  merely, 
both  to  punish  his  neglect,  and  also  be- 
cause it  is  presumed  that  the  supposed 
wrongdoer  has  in  such  a  length  of  time 
procured  a  legal  title,  otherwise  he  would 
sooner  have  been  sued.  Statutes  of  limi- 
tation are  passed  which  fix  upon  a  reason- 
able time  within  which  a  party  is  per- 
mitted to  bring  suit  for  the  recovery  of 
his  rights,  and  which,  on  failure  to  do  so, 
establish  a  legal  presumption  against  him 
that  he  has  no  legal  rights  in  the  premises. 
Such  a  statute  is  a  statute  of  repose. 
Every  government  is  under  obligation  to 
its  citizens  to  afford  them  all  needful 
legal  rem.edies;  but  it  is  not  bound  to 
keep  its  courts  open  indefinitely  for  one 
who  neglects  or  refuses  to  apply  for  re- 
dress until  it  may  fairly  be  presumed  that 
the  means  by  which  the  other  party  might 
disprove  his  claim  are  lost  in  the  lapse 
of  time.' 'Coolev  on  Limitations,  6th  Ed. 
44;  Bell  v.  Morrison.  1  Pet.  351.  7  L.  Ed. 
174;  Leffingwell  v.  Warren,  2  Black  599, 
606,  17  L.  Ed.  261."  Wilson  v.  Iseminger, 
185    U.    S.    55,   61,    46   L.    Ed.    804. 

May  be  applied  to  claims  for  ground 
rents. — There   is   no   sound   distinction   be- 
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ute  is  to  deny  the  right  of  the  creditor  to  sue  at  all,  under  such  circumstances, 
and  wholly  irrespective  of  any  lapse  of  time  whatever,  whether  longer  or  shorter, 
such  statute  goes  beyond  the  regulation  of  the  remedy,  and  amounts  to  an  ab- 
solute denial  of  the  right,  and  cannot  be  sustained  as  a  statute  of  limitation. ^2 
In  all  such  cases,  the  question  is  one  of  reasonableness,  and  the  court  has  only 
to  consider  whether  the  time  allowed  in  the  statute  is,  under  all  the  circumstances, 
reasonable.  Of  that  the  legislature  is  primarily  the  judge,  and  the  courts  cannot 
overrule  the  decision  of  that  department  of  the  government,  unless  a  palpable 
error  has  been  committed. ^^ 


tween  claims  arising  out  of  ground  rent 
deeds  and  other  kinds  of  debts  and 
claims,  which  would  exempt  the  former 
from  the  same  legislative  control  that  is 
conceded  to  lawfully  extend  to  the  latter. 
Wilson  V.  Iseminger.  185  U.  S.  55,  62,  46 
L.   Ed.   804. 

"There  is  nothing  peculiar  in  ground 
rents  that  withdraw  them  from  the  reach 
of  statutes  of  limitation."  Wilson  v. 
Iseminger.  185  U.   S.  55,  62.  46  L.   Ed.  804. 

92.  Where  statute  destroys  right  of  ac- 
tion.— Christmas  v.  Russell,  5  Wall.  290, 
300,  18  L.  Ed.  475.  See,  also,  the  titles 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS;  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SIONS. 

Statute  destroying  pending  action. — In 
3848  the  legislature  of  Maine  passed  an 
act  declaring  that  no  real  or  mixed  ac- 
tion should  be  commenced  or  maintained 
against  any  person  in  possession  of  lands, 
where  such  person  had  been  in  actual  pos- 
session for  more  than  40  years,  claim- 
ing to  hold  the  same  in  his  own  right, 
and  which  possession  had  been 
adverse,  open,  peaceable,  notorious  and 
exclusive.  This  act  was  passed  two  years 
after  a  pending  suit  was  commenced,  and 
was,  by  its  terms,  applicable  thereto.  This 
act  having  been  held  unconstitutional  by 
the  highest  courts  of  law  in  the  state  of 
Maine  as  an  act  which  operated  to  take 
away  propertjr  from  one  man  and  vest  it 
in  another,  contrary  to  the  constitution  of 
the  state  of  Maine,  it  was  likewise  held 
to  be  contrary  to  said  constitution  by  the 
supreme  court  of  the  United  States. 
Webster  v.  Cooper,  14  How.  488,  504,  14 
L.  Ed.  510. 

93.  Question  one  of  reasonableness. — 
Turner  v.  New  York.  168  U.  S.  90,  42  L. 
Ed.  392;  Saranac  Land,  etc.,  Co.  v. 
Comptroller  of  New  York,  177  U.  S.  318. 
44  L.  Ed.  786;  Wilson  v.  Iseminger,  185  U. 
S.  55,  63,  46  L.   Ed.  804. 

Reasonable  time  to  sue  on  foreign  judg- 
ment.— B}'  the  laws  of  the  republic  of 
Texas,  no  action  would  lie  on  a  foreign 
judgment,  and  all  actions  of  debt  were 
prescribed  in  four  years.  When  about  to 
form  a  constitution,  for  the  purpose  of 
becoming  a  state  of  the  Union,  the  legis- 
lature passed  a  law  permitting  suits  to  be 
brought  on  foreign  judgments,  but  limit- 
ing them  to  sixty  daj'S  when  the  judgment 
was  of  four  vears'  standing  and  upward. 
The  plaintiffs'  bill  attempted  to  avoid  the 


effect  of  the  last  limitation  as  to  their 
judgment,  which  was  more  than  four 
years'  old,  on  the  ground  that  they  lived 
more  than  two  thousand  miles  distant, 
and  could  not  know  of  the  passage  of 
the  last  act  within  time  to  prosecute  their 
action.  Held,  that  the  last-mentioned 
statute  conferred  a  favor,  and  was  not  re- 
trospective; and  that  plaintiffs'  action  was 
barred,  whether  he  knew  of  the  act  or  not. 
The  constitution  of  the  United  States  dees 
not  restrain  the  right  of  each  state  to 
legislate  as  to  the  remedy  on  suits  on 
judgments  in  other  states.  Bacon  v.  How- 
ard, 20   How.  22,   15   L.    Ed.  811. 

But  a  statute  of  Mississippi,  which  en- 
acted, that  "no  action  shall  be  maintained 
on  any  judgment  or  decree  rendered  by 
any  court  without  this  state  against  any 
person  who,  at  the  time  of  the  commence- 
ment of  the  action  in  which  such  judgment 
or  decree  was  or  shall  be  rendered,  was  or 
shall  be  a  resident  of  this  state,  in  any 
case  where  the  cause  of  action  would  have 
been  barred  by  any  act  of  limitation  of 
this  state,  if  such  suit  had  been  brought 
therein," — was  held  to  be  unconstitutional, 
since  it  operated  to  prevent  the  creditor 
from  suing  at  all  upon  his  judgment  irre- 
spective of  any  lapse  of  time  whatever, 
and  for  the  further  reason  that  it  violated 
the  full  faith  and  credit  clause  of  the  con- 
stitution. Christmas  v.  Russell,  5  Wall 
290.    300,   301,    18    L.    Ed.    475. 

Statute  limiting  time  for  setting  asidd 
tax  deeds. — A  statute  which  declares  that 
tax  deeds  which  have  been  recorded  for 
two  years  shall  be  conclusive  evidence  of 
the  regularity  of  the  proceedings,  save  as 
to  actions  instituted  within  six  months 
after  its  enactment,  is  a  statute  of  limita- 
tions which,  in  effect,  forbids  any  action 
attacking  such  deeds  to  be  brought  later 
than  six  months  after  its  enactment.  So 
considered,  it  does  not  deprive  any  one  of 
a  vested  right,  or  of  his  property  without 
due  process  of  law.  Turner  v  New  York 
168  U.  S.  90,  42  L.  Ed.  392;  Saranac  Land,' • 
etc.,  Co.  V.  Comptroller  of  New  York. 
177  U.   S.  318,  44  L.   Ed.  786. 

Recovery  of  ground  rents. — The  Penn- 
sylvania act  of  April  27,  1855,  §  7.  conclu- 
sively presumes  the  release  and  extin- 
guishment of  irredeemable  ground  rents 
in  all  cases  in  which  it  is  shown  that 
there  has  been  no  payment  upon  or  ac- 
knowledgment of  the  same,  and  no  de- 
mand of  paj'ment,  for  twenty  one  years 
and  declares  that  the  rent  shall  be  there- 
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(2)  Removing  Bar  of  Stat^ite;  Tolling  Statute  of  Limitations. — Where  the 
running  of  the  time  prescribed  by  the  statute  of  limitations  has  vested  title  to 
real  or  personal  property,  the  owner  of  property  acquired  in  such  manner  has  a 
vested  right  in  the  bar  created  by  the  running  of  the  statute  of  which  he  cannot 
be  divested  by  its  repeal.''*  But  as  to  actions  on  personal  debts  which  are  al- 
ready barred,  the  debtor  has  no  such  vested  right  in  the  bar  of  the  statute,  and 
the  legislature  may  constitutionally  remove  the  bar  of  the  statute  and  thus  re- 
vive  his  liability  to   suit   on    the   previously   barred   claim. ''^ 

Tolling  Statute  Where  Bar  Has  Not  Fallen. — Where  the  bar  of  the  statute 
has  not  fallen,  a  statute  extending  the  time  in  which  actions  to  enforce  existing 
rights  may  be  brought  affects  no  vested  rights  whatever. ^^ 

f.  Lazvs  Affecting  the  Rules  of  Evidence. — "A  right  to  have  one's  contro- 
versies determined  by  existing  rules  of  evidence  is  not  a  vested  right.  These 
rules  pertain  to  the  remedies  which  the  state  provides  for  its  citizens ;  and,  gen- 
erally, in  legal  contemplation,  they  neither  enter  into  nor  constitute  a  part  of 
any  contract,  nor  can  they  be  regarded  as  being  of  the  essence  of  any  right  which 
a  party  may  seek  to  enforce.  Like  other  rules  affecting  the  remedy,  they  must, 
therefore,  at  all  times  be  subject  to  modification  and  control  by  the  legislature; 
and  the  changes  which  are  enacted  "may  lawfully  be  made  applicable  to  existing 
causes  of  action,  even  in  those  states  in  which  retrospective  laws  are  for- 
bidden."^" Thus  the  burden  of  proof  may  be  shifted  from  one  party  to  the 
other.^^  and  defectively  acknowledged  or  recorded  conveyances  not  previously 
admissible  in  evidence  may  be  validated  and  rendered  admissible. ^^  So  it  is  com- 
petent to  make  less  or  different  testimony  admissible  to  establish  a  given  fact.^ 


after  irrecoverable.  It  was  provided  in  the 
enactment  of  this  statute  that  this  sec- 
tion should  not  become  operative  until 
three  years  after  its  passage.  Held,  that 
said  statute  was  not  unconstitutional  as 
impairing  vested  rights  or  the  obligation 
of  contracts,  since  the  provision  that  it 
should  not  take  effect  for  three  years  af- 
ter its  passage  afforded  a  reasonable  op- 
portunity to  the  owners  of  unextinguished 
ground  rents  to  establish  the  same  before 
the  statute  should  go  into  operation.  Wil- 
son V.  Iseminger,  185  U.  S.  55,  65,  46  L. 
Ed.    804. 

94.  Removing  bar  of  statute ;  where  same 
has  vested  title. — Campbell  v.  Holt.  115  U. 
S.  620.  628,  29  L.  Ed.  483.  See,  also. 
Brent  v.  Chapman,  5  Cranch  358,  3  L.  Ed. 
125. 

95.  Same;  where  statute  has  merely 
barred  remedy. — Campbell  v.  Holt,  115  U. 
S.   620.   628.  29   L.    Ed.   483. 

96.  Tolling  statute  where  bar  has  not 
fallen.— Stewart  v.  Kahn.  11  Wall.  493, 
504.  20  L.  Ed.  176;  United  States  v.  Wi- 
ley, 11  Wall.  508.  20  L.  Ed.  211. 

The  act  of  congress  of  June  11.  1864, 
"in  relation  to  the  limitation  of  actions  in 
existing  cases."  provides,  in  the  second 
section  thereof,  that  "whenever  after  such 
action,  civil  or  criminal,  shall  have  ac- 
crued, and  such  person  cannot,  by  rea- 
son of  such  resistance  of  the  laws  or  such 
interruption  of  judicial  proceedings,  be 
arrested  or  served  with  process  for  the 
commencement  of  the  action,  the  time 
during  which  such  person  shall  be  be- 
yond the  reach  of  legal  process  shall  not 
be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commence- 
ment   of    such    action."     Held,    that    this 


statute  was  not  prospective  alone  in  its 
operation,  but  that  under  it.  the  time 
which  elapsed  while  the  plaintiff  could 
not  prosecute  this  suit  by  reason  of  the 
rebellion,  whether  before  or  after  the  pas- 
sage of  the  act,  was  to  be  deducted  from 
the  operation  of  any  state  statute  of  lim- 
itations; that  the  act  applied  to  cases  in 
the  state  courts  as  well  as  to  those  in 
federal  courts;  and  that  thus  construed  it 
was  constitutional.  Stewart  v.  Kahn.  11 
Wall.  493,  504.  20  L.  Ed.  176;  United 
States  V.  Wiley,  11  Wall.  508,  20  L.  Ed. 
211. 

97.  Laws  affecting  the  rules  of  evidence. 
— Williams  v.  Norris.  12  Wheat.  117,  128, 
6  L.  Ed.  571;  Ogden  v.  Saunders,  12 
Wheat.  213,  249,  6  L.  Ed.  606;  Webb  v. 
Den.  17  How.  576,  577,  15  L.  Ed.  35; 
Callanan  v.  Hurley.  93  U.  S.  387,  23  L. 
Ed.  931;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747.  748,  755.  30  L.  Ed.  825; 
Marx  V.  Hanthorn,  148  U.  S.  172,  181, 
37  L.  Ed.  410. 

The  legislature  may  establish  new  rules 
of  evidence,  in  derogation  of  the  common 
law,  but  the  judicial  power  is  limited  to 
the  rule  laid  down.  Smith  v.  United  States, 
5   Pet.   292,  300.   8   L.    Ed.   130. 

98.  May  shift  burden  of  proof. — Calla- 
nan c'.  Hurley.  93  U.  S.  387,  23  L.  Ed.  931. 

99.  Defectively  acknowledged  or  re- 
corded papers  may  be  made  admissible. — 
Webb  V.  Den.  17  How.  576.  577,  15  L- 
Ed.   35. 

1.  May  make  less  or  different  testimony 
sufficient  to  establish  a  given  fact. — Wil- 
liams T'.  Norris,  12  Wheat.  117,  128,  6  L. 
Ed.   571. 

Where,  under  the  general  statute  of 
North  Carolina,  the  only  admissible  proof 


CONSTITUTIONAL  LAW. 


449 


But  the  legislature  cannot,  under  the  pretense  of  prescribing  rules  of  evidence, 
preclude  a  party  from  making  proof  of  his  right  by  arbitrarily  and  unreasonably 
declaring  that  on  some  particular  circumstance  being  shown  by  the  other  party 
the  controversy  is  closed  by  a  conclusive  presumption  in  favor  of  the  latter. "^ 

Rules  of  Evidence  in  Criminal  Cases;  Ex  Post  Facto  Laws. — See  post, 
"Changing  Rules  of  Evidence,  Competency  of  Witnesses,  etc.,"  XIX,  I,  5,  f, 
et  seq. 

g.  Retrospective  Acts  Relating  to  Transfer  or  R^enioval  of  Causes. — Congress 
has  constitutional  authority  to  establish  from  time  to  time  such  inferior  tribunals 
as  they  may  think  proper,  and  to  transfer  any  pending  case  from  one  such  tribu- 
nal to  another.  There  are  no  words  in  the  constitution  to  prohibit  or  restrain 
such  an  exercise  of  legislative  power. ^ 

Upon  Admission  of  Territory  as  a  State.— When  congress  has  passed  an 
act  admitting  a  territory  into  the  Union  as  a  state,  but  omitting  to  provide  by 
such  act  for  the  disposal  of  cases  pending  in  the  federal  supreme  court  on  ap- 
peal or  writ  of  error,  it  may  constitutionally  and  properly  pass  a  subsequent 
act  making  such  provision  for  them  and  providing  that  the  mandate  of  execu- 
tion or  of  further  proceedings  shall  issue  to  supreme  court  of  the  state  or  to 
the  United  States  district  court  for  the  district  of  that  state,  in  lieu  of  the 
territorial  supreme  and  district  courts  which  ceased  to  exist  upon  the  admission 
of  the  territory  as  a  state. ^  Such  act  is  not  unconstitutional  as  impairing  judg- 
ments which  at  the  time  of  its  passage  were  final  and  absolute;  nor  as  being 
an  exercise  of  judicial   functions  on  the  part  of  congress. -^ 

Removal  of  Causes  to  Federal  Courts. — So  a  statute  providing  for  the 
removal  of  causes  from  state  to  federal  courts  does  not  work  a  deprivation  of 
vested  rights  as  applied  to  existing  causes  of  action.^ 

Crimes;  No  Vested  Right  in  Place  of  Trial. — A  statute  which  directs 
that  a  crime  committed  in  an  unorganized  portion  of  a  state  or  territory  shall 


for  the  purpose  of  validating  land  entries, 
voidable  for  nonpayment  of  purchase 
money  at  the  time  of  the  entry,  was  a 
certificate  of  payment  from  the  comp- 
troller of  North  Carolina,  a  special  act 
permitting  the  validation  of  a  particular 
entry  upon  the  adducing  of  "sufficient 
evidence"  was  not  invalid  as  impairing 
the  contract  or  vested  rights  of  the  person 
acquiring  a  patent  to  such  land  subse- 
quent to  its  original  entry  and  before  the 
enactment  of  such  special  statute.  Wil- 
liams V.  Norris,  12  Wheat.  117.  128,  6  L. 
Ed.    571. 

2.  But  cannot  arbitrarily  preclude  intro- 
duction of  evidence,  nor  make  particular 
circumstance  conclusive. — Marx  v.  Han- 
thorne.   148   U.    S.    172,  182,  37   L.    Ed.   410. 

It  is  competent  for  the  legislature  to 
declare  that  a  tax  deed  shall  be  prima 
facie  evidence  not  only  of  the  regularity 
of  the  sale,  but  of  all  prior  proceedings, 
and  of  title  in  the  purchaser,  but  the  leg- 
islature cannot  deprive  one  of  his  prop- 
erty by  making  his  adversary's  claim  to  it, 
whatever  that  claim  may  be,  conclusive 
of  its  own  validity,  and  it  cannot,  there- 
fore, make  the  tax  deed  conclusive  evi- 
dence of  the  holder's  title  to  the  land. 
Marx  V.  Hanthorne,  148  U.  S.  172,  182, 
37  L.   Ed.  410. 

3.  Retrospective  act  relating  to  transfer 
or  removal  of  cause. — Stuart  v.  Laird,  1 
Cranch    299,    2    L.    Ed.    115. 

Action  on  forthcoming  bond. — A  forth- 
4  U  S  Enc— 29 


coming  bond  and  the  right  to  enforce  the 
same  is  a  component  part  of  the  pending 
case,  and  upon  the  transfer  of  the  case 
to  another  tribunal,  the  right  of  action 
on  the  bond  goes  with  it,  and  the  obligor 
has  no  vested  right  to  defend  the  same  in 
the  court  in  which  the  case  originated. 
Stuart  V.  Laird,  1  Cranch,  299,  2  L.  Ed. 
115. 

4.  Upon  admission  of  territory. — Free- 
born V.  Smith.  2  Wall.  160,  174,  17  L.  Ed. 
922. 

5.  Same. — Freeborn  v.  Smith,  2  Wall. 
IGO,    173,    17    L.    Ed.    922. 

6.  Removal  of  causes  to  federal  courts. 

— The  Mayor  v.  Cooper.  6  Wall.  247,  18  L. 
Ed.  851;  Mitchell  v.  Clark,  110  U.  S.  633, 
640,  28   L.  Ed.  279. 

By  §§  5,  6,  of  the  act  of  March  3,  1863, 
and  the  amendatory  act  of  1866,  it  was 
enacted  that  the  person  sued  for  any  of 
this  class  of  acts,  performed  or  omitted 
under  orders  of  officers  of  the  govern- 
ment, even  when  there  was  only  color  of 
authority,  could,  instead  of  having  his 
case  tried  in  a  state  court  where  both 
court  and  jury  might  be  prejudiced  against 
him,  remove  his  case  into  a  court  of  the 
United  States  for  trial.  That  this  act  is 
constitutional,  so  far  as  it  authorizes  this 
removal,  was  settled  in  the  cases  of  The 
Mayor  v.  Cooper,  6  Wall.  247,  18  L.  Ed. 
851,  and  Mitchell  v.  Clark,  110  U.  S.  633, 
640,  28   L.   Ed.  279. 
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be  tried  in  the  county  to  which  such  unorganized  territory  is  attached,  refers 
to  the  county  to  which  it  is  attached  at  the  time  of  the  trial,  and  not  necessarily 
to  the  county  to  which  it  is  attached  at  the  time  of  the  offense.  It  does  not 
give  the  offender  a  vested  right  to  be  tried  in  the  county  to  which  such  unor- 
ganized territory  was  attached  at  the  time  of  the  offense." 

h.  Statute  Azvarding  Neiu  Trial,  Right  of  Appeal,  £-/<:.— Statutes  grantnig  a 
right  of  appeal  in  existing  causes,  or  even  in  cases  where  final  judgment  has 
been  rendered,  relate  to  the  remedy  and  are  not  obnoxious  as  depriving  any 
party  of  his  vested  rights.^  So  it  is  competent  for  the  legislature  to  provide 
for  the  setting  aside  of  judgments  and  decrees  previously  rendered  and  the 
awarding  of  a  new  trial  or  rehearing.^ 

Setting  Aside  Condemnation  Proceedings. — In  a  proceeding  to  condemn 
property  for  public  use,  there  is  nothing  in  the  nature  of  a  contract  between 
the  owner  and  the  state,  or  the  corporation  which  the  state,  in  virtue  of  her 
right  of  eminent  domain,  authorizes*  to  take  the  property.  All  that  the  con- 
stitution of  the  state  or  of  the  United  States  or  justice  requires  in  such  cases  is 
that  a  just  compensation  shall  be  made  to  the  owner;  his  property  can  then  be 
taken  without  his  assent. ^"^  The  proceeding  to  ascertain  the  compensation  to 
be  made  to  the  owner  of  property  taken  for  public  use  is  in  the  nature  of  an 
inquest  on  the  part  of  the  state  and  is  under  her  control ;  and  to  secure  a  just 
estimate  of  the  compensation  to  be  made,  she  can  vacate  or  authorize  the  va- 
cation of  any  inquest  taken  by  her  direction  where  the  proceeding  has  been 
irreo-ularly  or  fraudulently  conducted,  or  in  which  error  has  intervened,  and 
order  a  new  inquest,  provided   such  methods  of  procedure  be  observed  as  will 


7.  Crimes;  no  vested  right  in  place  cf 
trial.— In  the  Matter  of  Moran,  203  U.  S. 
96,    105.    51    L.    Ed.    105. 

As  to  the  constitutional  guaranty  as  to 
place  of  trial,  see  post,  "Place  of  Trial," 
XVIII.   H,   et   seq. 

8.  Statutes  awarding  new  trial,  right  of 
appeal,  etc.— Calder  v.  Bull,  .3  Dall.  386,  1 
L.  Ed.  648;  Sampeyreac  v.  United  States, 
7  Pet.  222,  240.  8  L.  Ed.  665;  Freeborn  v. 
Smith,  2  Wall.  160,  17  L.  Ed.  922;  Garri- 
son V.  New  York  City,  21  Wall.  196,  22 
L.  Ed.  612;  Freeland  v.  Williams,  131  U. 
S  405,  33  L.  Ed.  193;  Essex  Public  Road 
Board  v.  Skinkle,  140  U.  S.  334.  35  L.  Ed. 
446-  Stephens  v.  Cherokee  Nation,  174  U. 
S.    445,    478,    43    L.    Ed.    1041. 

The  act  of  1803,  amending  the  judicial 
system,  of  the  United  St^es,  declares  that 
from  all  final  judgments  and  decrees  ren- 
dered, or  to  be  rendered  in  a  circuit  court, 
etc..  an  appeal  shall  be  allowed  to  the  su- 
preme court,  etc.  It  is  no  objection  to 
such  a  law  that  the  cause  of  action  ex- 
isted, or  that  the  judgment  from  which 
the  appeal  was  taken,  was  rendered,  an- 
tecedent to  this  statute,  so  far  as  it  ap- 
plies to  the  remedy,  and  does  not  afifect 
the  right.  Sampeyre?c  v.  United  States,  7 
Pet.  222,  240,  8  L.  Ed.  665. 

Congress  may  provide  for  the  review 
of  t^-e  action  of  a  commission  or  board 
created  by  it.  and  exercised  only  quasi 
judicial  powers,  by  the  transfer  of  their 
proceedings  and  decisions  to  judicial  tri- 
bunals for  examination  and  determination 
de  novo.  And  it  may,  in  such  case,  make 
provision,  bv  means  of  a  retrospective 
act,  for  a  final  review  by  the  United 
States   supreme   court  in  cases      in   which 


an  appeal  did  not  previously  lie.  Stephens 
V.  Cherokee  Nation,  174  U.  S.  445,  477.  43 
L.  Ed.  1041. 

The  act  of  July  1,  1898,  extending  the 
remedy  by  appeal  to  the  United  States 
supreme  court,  was  not  invalid  because  re- 
trospective and  destructive  of  vested 
rights,  or  as  an  invasion  of  the  judicial  do- 
main. Stephens  v.  Cherokee  Nation,  174 
U.    S.    445,    477,    43    L.    Ed.    1041. 

"In  its  enactment  congress  has  not  at- 
tempted to  interfere  in  any  way  with  the 
judicial  department  of  the  government, 
nor  can  the  act  be  properly  regarded  as 
destroying  any  vested  right,  since  the 
right  asserted  to  be  vested  is  only  the  ex- 
emption of  these  judgments  from  review; 
and  the  mere  expectation  of  a  share  in  the 
public  lands  and  moneys  of  these  tribes, 
if  hereafter  distributed,  if  the  applicants 
are  admitted  to  citizenship,  cannot  be  held 
to  amount  to  such  an  absolute  right  of 
property  that  the  original  cause  of  action, 
which  is  citizenship  or  not,  is  placed  by 
the  judgment  of  a  lower  court  beyond  the 
power  of  re-examination  by  a  higher  court 
though  subsequently  authorized  by  gen- 
eral law  to  exercise  jurisdiction."  Steph- 
ens V.  Cherokee  Nation,  174  U.  S.  445,  478, 
43    L.    Ed.    1041. 

9.  Statutes  providing  for  new  trials. — 
Calder  v.  Bull.  3  Dall.  386.  1  L.  Ed.  648; 
Sampeyreac  v.  United  States,  7  Pet.  222, 
239.  8  L.  Ed.  665;  Baltimore,  etc..  R.  Co. 
V.  Nesbit,  10  How.  395.  401.  13  L.  Ed.  469; 
Garrison  v.  New  York  City,  21  Wall.  196, 
22   L.   Ed.   612. 

10.  Same — In  condemnation  proceed- 
ings.— Garrison  v.  New  York  City,  21 
Wall.  196,  22  L.  Ed.  612. 
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secure  a  fair  hearing  from  the  parties  interested  in  the  property.  Until  the 
property  is  actually  taken  and  the  compensation  is  made  or  provided,  the 
power  of  the  state  over  the  matter  is  not  ended. ^^ 

Same — Judgment  for  Damages. — So  a  legislative  enactment  setting  aside 
a  judicial  determination  of  the  damages  adjudged  upon  condemnation  of  land 
for  the  use  of  a  railroad  company,  and  directing  the  court  to  order  a  new  in- 
quisition, is  not  unconstitutional  as  divesting  vested  rights  or  impairing  the 
obligations   of    contracts. ^^ 

Bill  of  Review. — A  statute  providing  a  remedy  by  bill  of  review  after 
the  time  in  which  an  appeal  might  have  been  taken  has  elapsed  is  not  uncon- 
stitutional as  impairing  vested  rights.  The  retrospective  operation  of  such  a 
law  forms  no  objection  to  it.^" 

Allowing  State  to  Appeal  in  Criminal  Cases. — See  post,  "Laws  Re- 
specting Right  of  Appeal,"  XIX,  I,  5,  i. 

i.  Power  to  Destroy  or  Impede  Right  of  Appeal,  Writ  of  Error,  etc. — A 
party  to  a  suit  has  no  vested  right  to  an  appeal  or  writ  of  error  from  one  court 
to  another.  Such  a  privilege  once  granted  may  be  taken  away,  and  if  taken 
away,  pending  proceedings  in  the  appellate  court  stop  where  the  rescinding 
act  finds  them,  unless  special  provision  is  made  to  the  contrary.^^    The  power 


11.  Same. — Garrison  v.  New  York  City, 
21  Wall.  196,  22  L.  Ed.  612;  Baltimore, 
etc.,  R.  Co.  V.  Nesbit.  10  How.  395,  401, 
13    L.    Ed.    469. 

An  act  of  the  legislature  of  the  state  of 
New  York,  passed  in  1871,  in  relation  to 
the  widening  and  straightening  of  Broad- 
way in  the  city  of  New  York,  and  author- 
izing the  supreme  court  of  the  state  to 
vacate  an  order  made  in  1870  confirming 
the  report  of  the  commissioners  of  esti- 
mate and  assessment  respecting  the  prop- 
erty taken,  and  to  refer  the  matter  to  new 
commissioners  to  amend  or  correct  the 
report,  or  to  make  new  assessments  and 
estimates,  was  held  not  to  impair  any 
vested  right.  Garrison  v.  New  York  City, 
21  Wall.  196,  22  L.  Ed.  612. 

12.  Same — Judgment  for  damages. — 
Baltimore,  etc..  R.  Co.  v.  Nesbit,  10  How. 
395,  401,  13  L.  Ed.  469,  following  Calder 
V.   Bull,  3   Dall.   386,   1   L.    Ed.   648. 

The  state  of  Maryland  granted  a  charter 
to  a  railroad  corporation,  in  which  charter 
provision  was  made  for  the  condemnation 
of  land.  The  charter  provided  that  a  jury 
should  be  summoned  to  assess  the  dam- 
ages, and  that  the  award  should  be  con- 
firmed by  the  county  court,  unless  cause 
to  the  contrary  was  shown.  The  charter 
further  provided  that  upon  the  payment 
or  tender  of  payment  of  such  valuation, 
the  company  should  have  title  to  the  estate 
as  fully  as  if  it  had  been  conveyed.  Held, 
that  the  companj'  had  no  vested  or  con- 
tract right  to  the  condemned  property 
until  after  such  tender  had  been  made. 
Therefore,  a  statute  which  directed  the 
court  to  set  aside  the  inquisition  and  con- 
demnation and  order  a  new  one,  the  com- 
pany not  having  tendered  the  damages 
assessed,  was  not  unconstitutional  as  im- 
nairine  the  obligations  of  a  contract:  that 
it  neither  changed  the  contract  between 
the  company  and  the  state,  nor  did  it 
divest   the    company   of   a   vested    title    to 


the   land.     Baltimore,  etc..   R.   Co.  v.   Nes- 
bit,   10    How.    395,    13    L.    Ed.    469. 

13.  As  to  bill  of  review. — Sampeyreac 
V.  United  States,  7  Pet.  222,  239,  8  L. 
Ed.    665. 

A  judgment  establishing  the  right  of 
the  plaintiff  to  certain  land  uqder  title 
from  the  crown  of  Spain,  such  pretended 
title  haying  originated  while  the  territory 
of  Louisiana  was  under  the  dominion  of 
the  Spanish  crown,  was  admittedly  ob- 
tained by  fraud,  forgery  and  perjury.  The 
plaintiff,  and  pretended  original  grantee, 
was  admittedly  a  fictitious  person;  there 
was  never  any  such  grant;  and  the  judg- 
ment was  obtained  upon  forged  and  per- 
jured evidence.  After  such  judgment  was 
rendered,  a  third  person,  purchasing  for 
value  and  without  notice  of  the  fraud,  ob- 
tained title  to  the  land,  the  title  of  his 
vendor  being  founded  on  a  forged  deed 
from  the  pretended  and  fictitious  origi- 
nal grantee.  Held,  that  such  third  person 
had  no  standing  to  question  the  constitu- 
tionality of  a  statute  granting  a  remedy 
to  the  government  by  bill  of  review  aft-^-r 
the  time  had  elapsed  in  which  an  appoal 
from  such  judgment  might  have  been  taken. 
Sampeyreac  v.  United  States,  7  Pet, 
222,    239.    8    L.    Ed.    665. 

14.  Power  to  destroy  or  impede  right  of 
appeal,  writ  of  error,  etc. — United  Stat!=> 
V.  Boisdore,  8  How.  113,  12  L  Ed.  100 1; 
McNulty  V.  Batty,  10  How.  72,  13  L  Ed. 
303;  Norris  v.  Crocker,  13  How.  429.  14 
L.  Ed.  210;  Freeborn  v.  Smith,  2  Wall. 
160,  173,  17  L.  Ed.  922;  Insurance  Co.  v. 
Ritchie.  5  Wall.  541,  IS  L.  Ed.  540;  Ex 
parte  McCardle,  7  Wall.  506.  514,  19  L. 
Ed.  264;  United  States  v.  Tynen,  11  W.-M 
88,  20  L  Ed.  153;  United  States  v.  KW-n, 
13  Wall.  128,  20  L.  Ed.  519;  Railroad  Co. 
V.  Grant,  98  U.  S.  398,  402,  25  L.  Ed.  231; 
Sherman  v.  Grinnell,  123  U.  S.  679.  31  L. 
Ed.   278. 

Congress     may     constitutionally    repeal 
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to  take  away  the  right  of  review  by  appeal  or  writ  of  error  altogether  in- 
cludes, of  course,  the  power  to  impose  new  conditions  upon  the  exercise  of  such 
a  right.  ^^ 

14.  Curative  and  Validating  Acts — a.  General  Rules  and  Principles. — 
In  the  absence  of  any  constitutional  provision  to  the  contrary,  a  legislature  has 
the  power  to  enact  retrospective  laws  for  the  purpose  of  curing  irregularities 
in  the  execution  of  contracts,  or  in  the  proceedings  of  municipal  and  judicial 
bodies,  or  for  the  purpose  of  supplying  defects  and  omissions  in  statutes.  It 
may  lawfully  ratify  and  validate  any  act  or  proceeding  which  it  might  have  au- 
thorized in  the  first  instance  or  excuse  the  non-observance  of  any  formality 
wliich  it  might  have  omitted  in  the  beginning.  As  applied  to  contracts,  such 
acts  do  not  impair  the  obligation  thereof,  but  confirm  and  carry  out  the  in- 
tention of  the  parties  thereto ;  and  as  to  the  objection  that  such  laws  violate 
vested  rio-hts  of  property,  it  has  been  forcibly  answered  that  there  can  be  no 
vested  right  to  do  wrong.  Claims  contrary  to  justice  and  equity  cannot  be  re- 
garded as  of  that  character. ^^ 

b.    Acts  of  Indemnity. — An  act  passed  after  the  event,  which  in  effect  rati- 


an  act  authorizing  appeals  to  the  federal 
supreme  court  in  certain  classes  of  cases, 
pending  appeals  provided  for  by  such  act. 
The  effect  of  such  repeal  without  a  saving 
clause  is  to  destroy  the  appellate  jurisdic- 
tion as  to  pending  cases  and  operate  as  a 
dismissal  of  the  appeal.  Ex  parte  McCar- 
dle  7  Wall.  506,  19  L.  Ed.  264;  Norns  v. 
Crocker,  13  How.  429,  14  L.  Ed.  210; 
Insurance  Co.  v.  Ritchie,  5  Wall.  541,  18 
L.   Ed.   540. 

15.  Includes  power  to  impose  new  con- 
ditions.—The  Collector  v.  Hubbard.  12 
Wall.  1,  14,  15,  20  L.  Ed.  272. 

Where  an  appeal  to  the  commissioner 
of  internal  revenue  is  made  a  condition 
precedent  to  the  right  to  bring  a  suit  to 
recover  taxes  illegally  assessed,  and  the 
right  of  appeal  and  the  right  of  action  are 
conferred  by  the  same  statute,  it  is  en- 
tirely competent  for  congress  to  add  new 
conditions  to  the  exercise  of  the  right  of 
appeal  in  such  cases  whenever  in  its  dis- 
cretion the  public  interest  may  require. 
The  Collector  v.  Hubbard,  12  Wall.  1,  14, 
15.  20  L.  Ed.  272. 

16.  Curative  and  validating  acts;  general 
principles. — Satterlee  v.  Matthewson,  2 
Pet  380,  7  L.  Ed.  458;  Wilkinson  v.  Le- 
l-nd  2  Pet.  627,  662,  7  L.  Ed.  542;  Wat- 
s  nv.  Mercer,  8  Pet.  88.  110,  8  L.  Ed.  876; 
L-land  v.  Wilkinson,  10  Pet.  294,  9  L.  Ed. 
430-  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773;  Thom- 
son V.  Lee  County,  3  Wall.  327,  18  L.  Ed. 
177-  Stanley  v.  Colt,  5  Wall.  119,  18  L. 
Ed '502;  Croxall  v.  Shererd.  5  Wall.  268, 
18  L.  Ed.  572;  Beloit  V.  Morgan,  7  Wall. 
619     19    L.    Ed.    205;     Randall    v.    Kreiger, 

23  Wall.  137.  149,  23  L.  Ed.  124;  Mat- 
ingly  V    District  of  Columbia,  97  U.  S.  687, 

24  L  Ed.  1098;  Mitchell  v.  Clark.  110  U. 
S.  633,  640,  28  L.  Ed.  279;  Grenada 
County  Supervisors  v.  Brogden,  112  U. 
•5  961  262  28  L.  Ed.  704;  Anderson  v. 
Santa  Anna,  116  U.  S.  356,  364,  29  L.  Ed. 
633-  Bolles  v.  Brimfield.  120  U.  S.  7.59, 
761.'  30  L.  Ed.  786;  Turpin  v.  Lemon,  187 
U.   S.   51,  57.  47   L.   Ed.   70;   United   States 


V.  Heinszen  &  Co.,  206  U.  S.  370,  382,  51 
L.  Ed.  1098.  See,  also,  the  titles  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS;   STATUTES. 

"It  cannot  be  doubted  that  an  act  of 
parliament  may,  by  terms  of  confirmation, 
make  valid  a  void  thing,  if  such  is  its 
intent."  Story,  J.,  delivering  the  opin- 
ion in  Wilkinson  v.  Leland,  2  Pet.  627, 
662,    7    L.    Ed.    542. 

That  the  power  of  ratification  as  to 
matters  within  their  authority  may  be  ex- 
ercised by  congress,  state  governments 
or  municipal  corporations,  is  elementary. 
Mattingly  v.  District  of  Columbia,  97  U. 
S.  687,  24  L.  Ed.  1098;  United  States  v. 
Heinszen  &  Co..  206  U.  S.  370,  382,  51  L. 
Ed.  1098. 

"If  the  thing  wanting,  or  which  failed 
to  be  done,  and  which  constitutes  the  de- 
fect in  the  proceeding,  is  something  the 
necessity  for  which  the  legislature  might 
have  dispensed  with  by  prior  statute,  then 
it  is  not  beyond  the  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent 
statute.  And  if  the  irregularity  consists 
in  doing  some  act,  or  in  the  mode  or 
manner  of  doing  some  act,  which  the  leg- 
islature might  have  made  immaterial  by 
prior  law,  it  is  equally  competent  to  make 
the  same  immaterial  by  a  subsequent  law." 
Mattingly  v.  District  of  Columbia,  97  U.  S. 
687,   24   L.    Ed.    1098.  _ 

Such  acts  do  not  impair  the  obligation 
of  contracts. — Satterlee  v.  Matthewson.  2 
Pet.  380,  7  L.  Ed.  458;  Watson  v.  Mer- 
cer, 8  Pet.  88,  110,  8  L.  Ed.  876;  Randall 
V.  Kreiger,  23  Wall.  137,  147,  23  L.  Ed. 
124;  And  see  the  other  cases  cited  above. 
See,  also,  the  title  IMPAIRMENT  OF 
OBLIGATION    OF   CONTRACTS. 

The  only  right  taken  away  is  the  right 
to  dishonestly  repudiate  an  honest  con- 
tract or  conveyance  to  the  injury  of  the 
other  party.  Even  where  no  remedy  could 
be  had  in  the  courts,  the  vested  rieht  is 
usually  unattended  with  the  slightest 
equity.  Randall  v.  Kreiger.  23  Wall.  137, 
149,  23  L.  Ed.  124. 
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fies  what  has  been  done,  and  declares  that  no  suit  shall  be  sustained  against 
the  party  acting  under  color  of  authority,  is  valid,  so  far  as  congress  or  the 
legislature  could  have  conferred  such  authority  before.  These  are  ordinary 
acts  of  indemnity  passed  by  all  governments  when  the  occasion  requires  it.^'^ 

c.  Irregularities  in  Judicial  Proceedings. — The  legislature  can  never,  by  re- 
trospective proceedings,  cure  a  defect  of  jurisdiction  in  the  proceedings  of 
courts,  for  the  reason  that  such  proceedings  being  utterly  void,  they  woufd  ac- 
quire vitality  as  judicial  acts,  if  at  all,  by  the  legislative  acts,  which  would 
render  it  equivalent  to  a  legislative  judgment. ^^  But  mere  irregularities  in 
judical  proceedings  may  always  be  cured  retrospectively. ^° 

d.  Acts  of  Executors,  Administrators,  etc. — Since  an  heir  or  devisee  takes 
under  the  law  a  vested  and  absolute  right  only  to  the  surplus  real  estate  over 
and  above  what  is  required  to  discharge  the  debts  of  his  ancestor,  a  legislative 
act  which  validates  and  confirms  an  absolutely  void  sale,  made  by  the  personal 
representative  for  the  purpose  of  paying  the  debts  of  the  deceased,  is  not  un- 
constitutional as  divesting  the  vested  rights  of  such  heir  or  devisee  nor  as  im- 
pairing the  original  grant  of  the  land  by  the  state. ^^ 

e.  Defective  Executions  and  Acknozvledgments. — The  legislature  has  power 
to  correct,  by  retrospective  legislation,  errors  and  defects  in  conveyances;  and 
to  validate  deeds,  mortgages  and  leases  which  could  not  have  been  sustained 
under  existing  laws  as  judicially  construed.  Such  legislation  is  not  uncon- 
stitutional as  impairing  vested  rights  or  the  obligation  of  contracts. -'^ 

Defective  Conveyances  of  Married  Women. — Thus  the  legislature  may 
constitutionally  enact  a  statute  curing  the  defective  acknowledgments  of  mar- 
ried women  to  deeds  intended  to  pass  title  to  their  own  lands  or  their  dower 
interests  in  their  husbands'  lands. 22 


17.  Indemnity  statutes. — Mitchell  v. 
Clark,  110  U.  vS.  f)33,  fi40,  28  _L.  Ed.  279. 

18.  Irregularities  in  judicial  proceed- 
ings; want  of  jurisdiction. — Coolcy  Const. 
Law,   3d    Ed.,  ]).   357. 

19.  Same — Mere  irregfularities. — Cooley, 
Const.    Law.   3d    Ed.   357. 

It  is  no  objection  to  the  constitutionality 
of  a  statute  providing  a  remedy  by  bill  of 
review  after  the  expiration  of  the  time 
within  which  an  appeal  might  have  been 
taken,  that  it  was  made  to  operate  re- 
trospectively and  cure  the  irregularity  of 
a  case  in  which  the  bill  of  review  was 
filed  after  the  expiration  of  the  time  with- 
in which  an  appeal  might  have  been  taken, 
but  before  the  enactment  of  the  statute. 
Sampevreac  v.  United  States,  7  Pet.  222, 
239,    8  'L.    Ed.   665. 

Irregularities  in  judicial  sales. — Lands 
were  sold  in  New  Jersey  by  order  of  the 
orphans'  court  in  one  of  the  counties,  and 
a  conveyance  was  made,  not  to  the  actual 
bidders,  but  to  a  person  whom  they  ap- 
pointed to  represent  them.  Afterwards, 
the  supreme  court  of  the  state  having  de- 
cided that  such  a  practice  was  irregular, 
the  legislature  passed  a  law  which  en- 
acted that,  upon  proof  of  the  absence  of 
fraud,  and  that  the  deed  was  executed  in 
good  faith  and  for  a  sufficient  considera- 
tion, and  with  the  consent  of  the  persons 
reported  as  purchasers,  it  should  have  the 
same  effect,  and  be  as  valid,  as  though  it 
had  been  made  to  the  purchaser  direct. 
Held,  that  this  act  was  unobjectionable 
and  cured  the  defect  in  the  deed.  Kearney 
V.  Taylor,  15  How.  494,  517,  14  L.  Ed.  787. 


20.  Acts  of  executors,  administrators, 
etc. — Wilkinson  v.  Leland,  2  Pet.  627,  660, 

7  L.  Ed.  542;  Leland  v.  Wilkinson,  10  Pet. 
294.  9  L.  Ed.  430.  In  the  case  last  cited, 
it  was  held  that  the  legislature  had  the 
power  to  ratify  and  confirm  a  sale  made 
by  an  executrix,  the  only  authority  for 
which  was  the  order  of  a  probate  court 
of  a  sister  state. 

21.  Defective  executions  and  acknowl- 
edgments.—Satterlee  V.  Matthewson,  2  Pet. 
380,  414,  7  L.   Ed.  458;  Watson  v.  Mercer, 

8  Pet.  88,  110,  8  L.  Ed.  876;  Randall  v. 
Kreiger,  23  Wall.  137,  23  L.  Ed.  124;  Terry 
V.  Anderson.  95  U.  S.  628,  24  L.  Ed.  365; 
Gross  V.  United  States  Mortgage  Co., 
108  U.  S.  477,  488,  27  L.  Ed.  795;  Louisi- 
ana V.  New  Orleans,  109  U.  S.  285,  27  L. 
Ed.  936;  Freeland  v.  Williams.  131  U.  S. 
405,  33  L.  Ed.  193;  Baker  v.  Kilgore,  145 
U.  S.  487,  36  L.  Ed.  786;  McFaddin  v. 
Evans-Snider-Buel  Co..  185  U.  S.  505,  514, 
46  L.   Ed.   1012. 

"The  power  of  a  legislature  to  pass  laws 
giving  validity  to  past  deeds  which  were 
before  ineffectual  is  well  settled."  M  :- 
Faddin  v.  Evans-Snider-Buel  Co.,  185  U. 
S.    505,    513,   46    L.    Ed.    1012. 

22.  Defective  conveyances  of  married 
women. — Randall  v.  Kreiger,  23  Wall.  137, 
23  L.  Ed.  124;  Watson  v.  Mercer,  8 
Pet.  88.  110,  8  L.  Ed.  876. 

The  Pennsylvania  act  of  1826,  the  pur- 
pose and  effect  of  which  was  to  cure  all 
defective  and  irregular  acknowledgments 
of  deeds  executed  by  femes  covert,  did  not 
operate  to  impair  the  obligation  of  the 
grant     under     which     such     femes     covert 


454 


CONSTITUTIONAL  LAW, 


Immaterial  That  Statute  Enacted  after  Heirs  Have  Recovered  Land 
from  the  Grantees. — It  is  immaterial  that  such  statute  is  enacted  after  the 
heirs  at  law  of  a  feme  covert  have  recovered  the  land,  by  action  of  ejectment, 
from   her   grantees. ^^ 

Rights  of  Lessees. — And  so  where  a  title  has  been  held  to  be  void  because 
founded  upon  a  grant  by  a  sister  state  of  disputed  territory,  the  legislature 
may  validate  the  same  as  against  a  tenant  who  has  bought  in  and  is  seeking 
to  set  up  an  opposing  title.-"' 

Validation  of  Mortgages. — Curative  acts  validating  mortgages  of  real  prop- 
erty to  foreign  corporations,  which  mortgages  were  otherwise  invalid  as  be- 
ing opposed  to  the  state  law  and  policy  respecting  the  mortgaging  of  real  prop- 
erty to  foreign  corporations,  are  not  invalid  as  impairing  vested  rights  or  the 
obligations  of  contracts,  provided  they  do  not  impair  the  rights  of  third  per- 
sons.^^ 

Limitations  of  Rule;  Rights  of  Third  Persons. —  In  validating  defective 
mortgages  and  other  conveyances,  the  legislature  cannot,  of  course,  impair  the 
rights  of  third  persons  occupying  the  position  of  bona  fide  purchasers  for  value 
and    without   notice,    since   their   equities    are    equal    to    those   of   the    first   pur- 


deraigned  title,  nor  to  impair  the  contract 
of  the  femes  covert  to  convey  the  land; 
on  the  other  hand,  it  recognized  the  valid- 
ity of  the  original  grant,  and  operated  to 
confirm  and  give  effect  to  the  contract  of 
conveyance.  Watson  v.  Mercer,  8  Pet. 
88,   110,   111,   8    L.    Ed.   876. 

In  Randall  v.  Kreiger,  23  Wall.  137.  23 
L.  Ed.  124,  it  was  held  that  it  was  compe- 
tent for  the  legislature  to  validate  a  de- 
fective power  of  attorney  to  convey  land. 
In  that  case  a  husband  and  wife,  residing 
in  New  York,  executed  a  power  of  at- 
torney, valid  under  the  laws  of  that  state, 
to  convey  the  wife's  dower  in  the  hus- 
band's lands  in  that  state,  but  void  in 
Minnesota,  the  state  in  which  the  lands 
named  in  the  power  were  located.  It  was 
held  that  a  subsequent  act  of  the  legisla- 
ture of  the  latter  state,  validating  convey- 
ances made  under  the  authority  of  such 
powers,  was  valid. 

23.  Statute  enacted  after  recovery  of 
land  by  heirs.— Watson  v.  Mercer,  8  Pet. 
88,   110,  8   L.   Ed.  876. 

"Thus  in  Watson  v.  Mercer,  8  Pet.  88, 
100,  8  L.  Ed.  876,  the  title  to  land  in  con- 
troversy was  originally  in  Margaret  Mer- 
cer, the  wife  of  James  Mercer.  For  the 
purpose  of  transferring  the  title_  to  the 
husband,  they  conveyed  to  a  third  per- 
son, who  immediately  conveyed  to  James 
Mercer.  The  deed  of  Mercer  and  wife 
bore  date  of  May  30,  1785.  It  was  fatally 
defective  as  to  the  wife,  in  not  having 
been  acknowledged  by  her  in  conformity 
with  the  provisions  of  the_  statute  of 
Pennsylvania  of  1770,  touching  the  con- 
veyance of  real  estate  by  femes  covert. 
She  died  without  issue.  James  Mercer 
died  leaving  children  by  a  former  mar- 
riage. After  the  death  of  both  parties, 
her  heirs  sued  his  heirs  in  eiectment  for 
the  premises,  and  recovered.  The  supreme 
court  of  the  state  affirmed  the  judgment. 
In  1826  the  legislature  passed  an  act 
which    cured    the     defective      acknowledg- 


ment of  Margaret  Mercer,  and  gave  the 
same  validity  to  the  deed  as  if  it  had  been 
well  executed  originally  on  her  part.  The 
heirs  of  James  Mercer  thereupon  sued 
her  heirs  and  recovered  back  the  same 
premises.  This  judgment  was  also  af- 
firmed by  the  supreme  court  of  the  state, 
and  that  judgment  of  affirmance  was  af- 
firmed by  the  United  States  supreme 
court."  McFaddin  v.  Evans-Snider-Buel 
Co.,  185  U.  S.  505,  513,  46   L.   Ed.   1012. 

24.  Rights  of  lessees. — Satterlee  v.  Mat- 
thewson,  2   Pet.   380,   414,   7   L.   Ed.  458. 

In  this  case,  arising  in  the  state  of 
Pennsylvania,  the  supreme  court  of  that 
state  held  that  a  title  founded  on  a  Con- 
necticut grant  was  not  sufficient  to  create 
the  relation  of  landlord  and  tenant,  and 
therefore  a  tenant  who  had  bought  in  the 
title  founded  on  the  Pennsylvania  patent 
was  not  estopped  to  deny  his  landlord's 
fitle  founded  on  a  Connecticut  grant.  Pend- 
ing a  new  trial,  the  Pennsylvania  legisla- 
ture enacted  a  statute  declaring  that  titles 
based  on  Connecticut  grants  should  be 
deemed  sufficient  to  create  the  relation  of 
landlord  and  tenant,  and  made  it  appli- 
cable to  pending  cases.  Upon  a  writ  of 
error  to  the  supreme  court  of  the  United 
States,  it  was  held  that  as  the  statute  was 
not  invalid  as  impairing  the  obligation  of 
contracts,  and  as  there  was  no  provision 
in  the  federal  constitution  prohibiting  the 
impairment  of  vested  rights,  the  ODJec- 
tions  against  the  constitutionality  of  the 
statute  were  without  merit.  (Distinguish- 
ing Vanhorne  v.  Dorrance.  2  Dall.  304,  1 
L.  Ed.  391;  Society  for  the  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat. 
464,  5  L.  Ed.  662,  upon  the  ground  that 
-the  decisions  in  those  cases  were  based 
upon  the  provisions  contained  in  the  state 
constitution.)  Satterlee  v.  Matthewson,  2 
Pet.   380,   414,   7   E-    Ed.   458. 

25.  Validation  of  mortgages. — Gross  v. 
United  States  Mortgage  Co..  108  U.  S. 
477,   488,   27    L.    Ed.   795. 
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chaser;  and  having  obtained  the  legal  title  in  addition,  their  position  has  be- 
come unassailable.-'^  But  where  a  third  person  takes  property  expressly  subject 
to  a  mortgage  which  at  the  time  of  its  execution  was  invalid  as  being  op- 
posed to  the  statutes  and  public  policy  of  the  state  prohibiting  mortgages  upon 
real  property  in  favor  of  foreign  corporations,  neither  he  nor  any  person 
claiming  under  him  can  object  to  a  statute  validating  such  mortgage,  upon  the 
ground  that  it  impairs  the  obligation  of  his  contract  or  deprives  him  of  his 
property  without  due  process  of  law. 2" 

f.  Defective  Recordations;  Postponing  Elder  Grant  for  Failure  to  Record. — 
An  attachment  creditor  has  no  vested  or  property  right  of  which  he  is  deprived 
by  a  statute  enacted  subsequent  to  the  levy  of  an  attachment  and  validating  a 
previous  defective  recordation  of  a  mortgage  upon  the  same  property.^s  Neither 
does  the  constitutional  prohibition  against  the  impairment  of  the  obligation  of 
contracts  forbid  the  enactment  of  recording  acts  whereby  an  elder  grantee 
shall  be  postponed  to  a  younger,  if  the  elder  grant  be  not  recorded  within  a 
limited  time;  and  this,  whether  the  deed  be  dated  before  or  after  the  act.^^ 

g.  Taxation;  Irregular  Assessments ;  etiC. — "The  mode  in  which  the  prop- 
erty shall  be  appraised,  by  whom  its  appraisement  shall  be  made,  the  time 
within  which  it  shall  be  done,  what  certificate  of  their  action  shall  be  furnished, 
and  when  parties  shall  be  heard  for  the  correction  of  errors,  are  matters  rest- 
ing in  the  legislative  discretion.  Where  directions  upon  the  subject  might  orio-- 
inally  have  been  dispensed  with,  or  executed  at  another  time,  irregularities 
arising  from  neglect  to  follow  them  may  be  remedied  by  the  legislature,  unless 
its  action  in  this  respect  is  restrained  by  constitutional  provisions  prohibitino- 
retrospective  legislation.  It  is  only  necessary,  therefore,  in  any  case  to  consider 
whether  the  assessment  could  have  been  ordered  originally  without  requiring 
the  proceedings,  the  omission  or  defective  performance  of  which  is  complained 
of,  or  without  requiring  them  within  the  time  designated.  If  they  were  not 
essential  to  any  valid  assessment,  and  therefore  might  have  been  omitted  or 
performed  at  another  time,  their  omission  or  defective  performance  may  be 
cured  by  the  same  authority  which  directed  them,  provided,  always,  that  inter- 
vening rights  are  not  impaired. "^^^ 

26.  Limitations  of  rule;  rights  of  third  northern  district  of  the  Indian  Territory- 
persons. — Les  Bois  V.  Bramell,  4  How.  449,  upon  June  17,  1896.  it  was  held  that  the 
11  L.  Ed.  1051;  Gross  v.  United  States  act  of  February  3,  1897,  which  provided 
Mortgage  Co.,  108  U.  S.  477,  27  L.  Ed.  that  "Section  4742  of  Mansfield  Dig.  of 
795;   Cooley  Const.  Law,  3d  Ed.  365.  the    Laws   of   Arkansas,   heretofore   put   in 

27.  Same — Where  third  person  pur-  force  in  the  Indian  Territory,  is  hereby 
chased  subject  to  mortgage  which  is  after-  amended  by  adding  to  said  section  the 
wards  validated. — Gross  v.  United  States  following:  provided  that  if  the  mortgagor 
Mortgage  Co.,  108  U.  S.  477,  27  L.  Ed.  is  a  nonresident  of  the  Indian  Territory, 
795.  the  mortgage  shall  be  recorded  in  the  ju- 

28.  Defective  recordations. — ]\IcFaddin  dicial  district  in  which  the  property  is 
V.  Evans-Snider-Buel  Co.,  185  U.  S.  505,  situated  at  the  time  the  mortgage  is  ex- 
46  L.  Ed.   1012.  ecuted.     All   mortgages   of  personal   prop- 

An  act  of  congress,  enacted  for  one  of  erty  in  the  Indian  territory  heretofore 
the  territories,  subsequent  to  the  levy  of  executed  and  recorded  in  the  judicial  dis- 
an  attachment  upon  property  covered  by  trict  thereof  in  which  the  property  was 
chattel  mortgages  held  by  a  nonresident,  situated  at  the  time  they  were  executed 
and  validating  prior  defective  recorda-  are  hereby  validated," — was  a  constitu- 
tions of  such  mortgages,  is  not  unconsti-  tional  and  vaHd  enactment  as  to  a  mort- 
tutional  as  depriving  the  attachment  cred-  gage  which  had  been  recorded  in  said  dis- 
itors  of  any  vested  or  property  right.  The  trict  previous  to  the  levy  of  the  attach- 
attachment  creditor  has  no  just  ground  in  ment.  McFaddin  v.  Evans-Snider-Buel 
constitutional  law  to  complain  of  the  act  Co.,  185  U.  S.  505,  46  L.  Ed.  1012. 
of  congress  in  giving  legal  effect  to  the  29.  Statute  postponing  elder  grant  for 
equitable  lien  of  the  mortgage.  McFad-  failure  to  record. — Jackson  v.  Lamphire. 
din  V.  Evans-Snider-Buel  Co.,  185  U.  S.  3  Pet.  280,  290,  7  L.  Ed.  679;  McCracken 
505,  46  L.   Ed.   1012.              ^  v.    Hayward,    2    How.    608,    613,    11    L.    Ed. 

Thus,  where   the  attaching  creditor  had  397;   Phalen  v.   Virginia,   8   How.   163,   168 

recovered    judgment    in    Texas     in     May,  12    L.    Fd.    1030. 

1837.  and  sued  nut  -in  ntt-'-h'-n^nt  ^n  t^^^t  30.     Taxation;  .  irregular      assessments; 

judgment    on    property    situated     in      the  etc. — Sturges   v.   Carter.   114   U.   S.   511    29* 
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Validation  of  Tax  Sales.— "That  it  is  competent  for  the  legislature  to  pro- 
vide by  curative  statutes  that  irregularities  in  the  sales  of  lands  shall  not  prej- 
udice the  purchaser  after  a  certain  time  has  elapsed,  and  a  deed  has  been  given, 
is  entirely  clear,  although  as  observed  by  Judge  Cooley  in  his  work  upon  Tax- 
ation, chapter  10,  such  defective  proceedings  cannot  be  cured  where  there  is 
a  lack  of  jurisdiction  to  take  them.  'Curative  laws  may  heal  irregularities  in 
action,  but  they  cannot  cure  want  of  authority  to  act  at  all,'  and  that  'whatever 
the   legislature   could   not   have   authorized   originally   it   cannot  confirm.'  "-^ 

Destruction  of  Existing  Action  to  Recover  Illegal  Exactions. — As  re- 
gards the  right  to  recover  taxes  illegally  exacted,  it  seems  that  where  congres? 
might  have  constitutionally  authorized  the  exaction  in  the  first  instance,  but 
failed  to  do  so,  it  may  subsequently  ratify  and  validate  the  unlawful  action  of 
the  officials  charged  with  the  collection  of  the  revenue,  even  to  the  destruction  of 
existing  or  pending  rights  of  action  to  recover  the  moneys  unlawfully  ex- 
acted.32  It  is  only  lately,  however,  that  this  doctrine  has  obtained  a  foothold  in 
the  decisions  of  the  federal  supreme  court,  for  not  long  previous  to  the  rendering 
of  the  decision  cited  in  the  note  to  the  preceding  sentence,  it  was  distinctly 
ruled  that  an  action  already  brought  to  recover  duties  paid  under  protest  upon 
imports  from  the  Island  of  Porto  Rico,  prior  to  the  enactment  of  the  act  of 
congress  of  March  24,  1900,  ch.  339,  31  Stat.  151,  applying  for  the  benefit  of 
Porto  Rico  the  amount  of  the  customs  revenue  received  on  imports  from  that 
island  previous  to  its  enactment,  was  not  and  could  not  be  affected  thereby; 
that  congress  had  no  power  to  deprive  the  plaintiffs  of  their  right  to  prosecute 
such    action. ^-"^ 


L  Ed.  240;  Williams  v.  Supervisors,  122 
U  S  154,  164,  30  L.  Ed.  1088;  Castillo  v. 
McConnico,  168  U.  S.  674.  682,  42  L.  Ed. 
622.     See,  also,  the   title  TAXATION. 

If  the  omitted  proceedings  were  not  es- 
sential to  any  valid  assessment,  and  there- 
fore might  have  been  omitted  or_  per- 
formed at  another  time,  their  omission  or 
defective  performance  may  be  cured  by 
the  same  authority  which  directed  them, 
provided  always  that  intervening  rights 
are  not  impaired.  Mattingly  v.  District  of 
Columbia.  97  U.  S.  687,  690,  24  L.  Ed. 
1098;  Williams  v.  Supervisors,  122  U.  S. 
154,    164,    30    L.    Ed.    1088. 

31.  Validation  of  tax  sales. — Turpin  v. 
Lemon,  187  U.  S.  51,  57.  47  L.  Ed.  70.  See, 
also,   the  title  TAXATION. 

It  may  not  be  altogether  easy  in  a  par- 
ticular case  to  determine  whether  the  de- 
fect be  jurisdictional  or  not,  but  certainly 
irregularities  in  the  personal  conduct  of 
the  officer  making  the  sale  would  not  be 
so  regarded;  and  it  is  at  least  exceedingly 
doubtful  whether  the  failure  to  preserve 
the  auditor's  list  of  delinquent  lands  or 
the  evidence  of  the  publication  and  post- 
ing of  the  statutory  notices  would  vitiate 
a  deed  made  by  the  clerk,  after  a  lapse  of 
twelve  years.  Turpin  v.  Lemon,  187  U.  S. 
51,    57.   47   L.    Ed.   70. 

32.  Destruction  of  existing  action  to  re- 
cover illegal  exactions. — United  States  v. 
Heinszen  &  Co.,  206  U.  S.  370.  390,  51  L. 
Ed.    1098. 

"Nor  does  the  mere  fact  that  at  the 
time  the  ratifying  statute  (validating  cer- 
tain payments  to  the  United  States)  was 
enacted,  this  action  was  pending  for  the 
recovery  of  the  sums  paid,  cause  the 
statute   to   be    repugnant    to    the   constitu- 


tion. The  mere  commencement  of  the 
suit  did  not  change  the  nature  of  the 
right.  Hence  again  if  it  be  conceded  that 
the  capacity  to  prosecute  the  pending  suit 
to  judgment  was  in  a  sense  a  vested  right, 
certainly  also  the  power  of  the  United 
States  to  ratify  was,  to  say  the  least,  a 
right  of  as  high  a  character.  To  arro- 
gate to  themselves  the  authority  to  divest 
the  right  of  the  United  States  to  ratify 
is  then  in  reason  the  assumption  upon 
which  the  asserted  right  of  the  claimants 
to  recover  must  rest."  White,  J.,  deliver- 
ing the  majoritv  opinion  in  United  States 
V.  Heinszen  &  Co.,  206  U.  S.  370.  387,  51 
L.     Ed.     1098. 

The  ratifying  statute,  it  was  said,  could 
be  given  effect  without  violating  the  fifth 
amendment  of  the  constitution,  since  to 
give  efficacy  to  the  act  would  not  deprive 
the  claimants  of  their  property  without 
due  process  of  law,  nor  would  it  appro- 
priate the  same  for  public  use  without 
just  compensation.  United  States  v. 
Heinszen  &  Co.,  206  U.  S.  370,  386,  51  L. 
Ed.   1098. 

33.  Same.— De  Lima  v.  Bidwell,  182  U. 
S.  1.  182,  199,  200,  45  L.  Ed.  1041.  See, 
also,  Lincoln  v.  United  States,  202  U.  S. 
484,   498,   50   L.    Ed.    1117. 

In  Hamilton  v.  Dillin,  21  Wall.  73,  22 
L.  Ed.  528,  the  action  was  to  recover  a 
large  amount  in  fees,  or  charges,  which 
the  plaintiffs  had  paid  at  the  rate  of  four 
cents  per  pound  upon  several  million 
pounds  of  cotton  which  they  had  pur- 
chased in  hostile  territory  during  the  war 
between  the  states,  the  obtaining  of  per- 
mits from  the  president  of  the  United 
States  to  carry  on  such  trade  having  been 
made    conditional    upon    the    payment    of 
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Special  Assessments ;  Powers  of  Congress. — Congress,  in  exercising  its 
power  to  legislate  over  property  and  persons  in  the  District  of  Columbia,  may 
conlirm  the  proceedings  of  an  officer  in  the  district,  or  of  a  subordinate  munic- 
ipality, or  other  authority  therein,  which,  without  such  confirmation,  would  be 
void,  provided  it  had  the  power  in  the  first  instance  to  authorize  such  officer, 
board  of  municipal  subdivision  to  make  the  improvements  and  levy  the  assess- 
ments in  the  manner  in  which  they  were  made.^"* 

h.  Irregularities  Affecting  County  and  Municipal  Securities — (1)  General 
Rule. — If  the  legislature  possesses  the  power  to  authorize  an  act  to  be  done,  it 
can,  by  a  retrospective  act,  cure  the  evils  arising  from  an  irregular  exercise  of  the 
power  conferred.  In  the  case  of  bonds  issued  by  a  county  or  municipal  corpora- 
tion, ratification  by  the  legislature  is  equivalent  to  original  authority,  and  cures 
not  only  an  irregular  exercise  of  power,  but  the  want  of  power  as  w-ell.  Coun- 
ties and  cities  being  mere  political  subdivisions  of  the  state  created  for  the 
more  convenient  administration  of  government,  their  rights,  powers,  and  lia- 
bilities may  be  restricted  or  enlarged  as  public  interests  may  require;  therefore, 
a  statute  which  validates  and  requires  a  municipal  corporation  to  pay  a  demand 
which  is  without  legal  obligation,  but  which  is  equitable  and  just,  is  no  more 
retrospective,  in  a  constitutional  sense,  than  an  act  which  requires  the  appropri- 
ation of  funds  for  the  payment  of  existing  obligations,  the  legislature  only  ex- 
ercising through  its  subordinate  agent  a  power  which  it  could  exercise  di- 
rectly.^^ 


such  charge  in  accordance  with  the  regu- 
lations of  the  treasury  department.  The 
plaintiffs  based  their  claim  to  recover 
upon  the  ground  that  this  charge  was  il- 
legal and  void;  that  it  was  essentially  a 
tax  and  not  authorized  by  congress,  which 
alone  had  the  power  to  impose  taxes.  Th-e 
question  whether  or  not  congress  had  the 
power  to  destroy  an  existing  right  of  re- 
covery was  not  distinctly  passed  upon, 
since  the  court  was  of  opinion  that  the 
charge  was  legally  authorized  without  any 
ratification  by  congress;  but  in  the  course 
of  the  opinion  it  was  said:  "We  are  also 
of  opinion  that  the  act  of  July  2.  1864, 
recognized  and  confirmed  the  regulations 
in  question."  And  again:  "It  will  be  ob- 
served that  the  law  was  prospective  re- 
lating to  moneys  thereafter  to  be  received, 
as  well  as  to  those  already  received.  This 
was  clearly  an  implied  recognition  and 
ratification  of  the  regulations,  so  far  as 
any  ratification  on  the  part  of  congress 
may  have  been  necessary  to  their 
validity.'' 

34.  Special  assessments  in  District  of 
Columbia.— Mattinely  v.  District  of  Co- 
lumbia, 97  U.  S.  087,  090,  24  L.  Ed.  1098. 
See.  generallv.  the  title  SPECIAL  AS- 
SESSMEXTS. 

35.  Irregularities  affecting  county  and 
municipal  securities. — Gelpcke  v.  Dubu- 
que, 1  Wall.  17.-i.  220,  17  L.  Ed.  .520;  Thom- 
son i:  Lee  County,  3  Wall.  327,  18  L.  Ed. 
177;  Campbell  z\  Kenosha,  5  Wall.  194. 
18  L.  Ed.  010;  Supervisors  v.  Schenck,  5 
Wall.  772,  770.  789,  18  L.  Ed.  556;  Beloit 
V.  Morgan,  7  Wall.  619,  624,  19  L.  Ed. 
205;  The  City  v.  Lamson,  9  Wall.  477, 
485,  19  L.  Ed.  725;  St.  Joseph  Township 
V.  Rogers.  16  Wall.  644.  663,  21  L.  Ed. 
328;  Ritchie  v.  Eranklin  County,  22  Wall. 
67,  22   L.   Ed.  825;   New   Orleans  v.  Clark, 


95  U.  S.  644,  654,  24  L.  Ed.  521;  Thomp- 
son V.  Perrine,  103  U.  S.  806,  815,  26  L. 
Ed.  612;  Read  v.  Plattsmouth.  107  U.  S. 
568,  575,  27  L.  Ed.  414;  Jonesboro  City  v. 
Cairo,  etc.,  R.  Co.,  110  U.  S.  192,  28  L. 
Ed.  110;  Otoe  County  v.  Baldwin,  111  U. 
S.  1,  15,  28  L.  Ed.  331;  Grenada  County 
Supervisors  v.  Brogden.  112  U.  S.  261, 
262,  271,  28  L.  Ed.  704;  Anderson  v. 
Santa  Anna,  116  U.  S.  356,  29  L.  Ed.  633; 
Bolles  V.  Brimfield,  120  U.  S.  759,  761,  30 
L.  Ed.  786;  Utter  v.  Franklin,  172  U.  S. 
416,  423.  43  L.  Ed.  498.  See,  also,  the 
title  MUNICIPAL,  COUNTY,  STATE 
AND  FEDERAL  SECURITIES. 

Where  the  only  defect  in  bonds  was 
that  they  were  issued  in  excess  of  the 
powers  conferred  upon  such  municipalities 
by  the  act  of  congress,  it  is  competent  for 
congress,  having  full  legislative  power 
over  the  territories,  and  having  power  to 
authorize  the  issuance  of  the  bonds  in  the 
first  instance,  to  remedy  the  defect  by  a 
curative  act  suDplying  the  want  of  power. 
Rogers  v.  Keokuk,  154  U.  S.,  appx.,  546,  13 
L.  Ed.  74;  Rogers  v.  Lee  County.  154  U. 
S.,  appx.,  547,  18  L.  Ed.  75;  Utter  z-'. 
Franklin,  172  U.  S.  416,  423,  43  L.  Ed. 
498. 

The  right  of  the  state  as  the  sovereign 
of  itself  to  recognize  or  to  compel  any 
of  its  political  subdivisions  to  recognize 
those  obligations  which,  while  not  cogni- 
zable in  any  court  of  law,  are  yet  based 
upon  considerations  so  thoroughly  equi- 
table and  moral  as  to  deserve  and  compel 
legisblive  recognition,  is  a  jurisdiction 
which  has  been  customarily  exercised  ever 
since  the  foundation  of  the  government, 
and  in  its  exercise  over  municipal  corpo- 
rations by  the  state  or  by  the  territorial 
legislature,  no  constitutional  principle  is 
violated.   New   Orleans  z:   Clark,   95   U.   S. 
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(2)  Illustrations. —Set  the  footnotes.se 

(3)  Limitations  of  Rule;  Effect  of  Subsequent  Constitutional  Prohibition. — 
Where  a  constitutional  amendment  has  been  adopted  forbidding  the  issuance 
of  bonds  or  the  creation  of  indebtedness  for  certain  purposes,  the  legislature 
cannot  validate  an  unauthorized  bond  issue  or  other  indebtedness  incurred  pre- 
vious to  the  amendment  and  which  would  be  invalid  if  attempted  subsequent 
to  the  amendment.  The  measure  of  the  power  of  the  legislature  is  the  consti- 
tutional  provision  in  force  at  the  time  the  retrospective,  validating  act  is  pro- 

644    24  L    Ed.  521;   Read  v.  Plattsmouth, 

107  U.  S.  568,  27  L.  Ed.  414;  Guthrie  Nat. 

Bank  v.  Guthrie,  173  U.  S.  528,  537,  43  L. 

Ed.    796.  ^      ,        ^ 

See,   also.   United   States  v.   Realty   Lo , 

163  U.  S.  427,  439,  41  L.  Ed.  215,  m  which 

the   court   upheld    the   power    of   congress 

to    recognize    a    moral    obligation    on    the 

part    of    the    nation    and    to     pay      claims 

(arising    under    the    sugar     bounty      acts) 

which,    while    they    were    not    of    a    legal 

character,    were    nevertheless    meritorious 

and  equitable  in  their  nature. 

36.     Failure   of   act   to  limit   amount   of 

indebtedness.— A  debt  for   a   specific    sum 

contracted   by  a   city,   and   invalid   because 

a  statute  which  authorized  the  city  to  con- 
tract a  debt,  did  not  also  limit  the   extent 

of  it.  is  made  valid  by  a  subsequent  stat- 
ute   recognizing   the    validity    of    the    debt 

as    contracted.      The    City    v.    Lamson,    9 

Wall.  477.  19  L.  Ed.  725,  followed  in  Keno- 
sha  V.    Lamson,    15    U.    S-,    appx.,    573,    19 

L.  Ed.   725. 

Where  the  legislature  of  a  state  passes 

two  acts,   one    (which  by   the   constitution 

it   had   the   power   to  pass)    authorizing   a 

city      to      subscribe      a      limited       amount 

($150,000)    of  stock  to  a   railroad,   another 

(which,    by    the    constitution,    it    had    no 

power  to  pass)  authorizing  it  to  sub- 
scribe an  unlimited  amount,  and  the  city, 

professing    to    act    under    the    one    which 

authorized  the  unlimited  amount,  sub- 
scribes the  limited  amount  ($150,000).  a 
subsequent  recognition  by  the  legislature 
of  the  subscription  as  legal  validates  the 
subscription.  Campbell  v.  Kenosha,  5 
Wall.    194.    18    L.    Ed.    610. 

Bends  exchanged  instead  of  sold. — 
Where  a  municipal  corporation  authorized 
to  sell  its  bonds  at  not  less  than  par  and 
apply  the  proceeds  to  the  purchase  of 
stock  in  aid  of  a  railroad  enterprise  dis- 
regards the  directions  of  the  statute  and 
exchanges  the  bonds  directly  for  the 
stock,  the  legislature  having  the  power 
to  authorize  the  direct  exchange  of  the 
bonds  for  the  stock,  has  power  to  vali- 
date the  bonds  so  exchanged  by  a  subse- 
quent curative  act.  Thompson  v.  Pernne, 
103    U.    S.    806,   26    L.    Ed.    612. 

Invalid  cr  irregular  elections. — IMis- 
takes  and  irregularities  are  of  frequent  oc- 
currence in  municipal  elections,  and  the 
state  legislatures  have  often  had  occnsion 
to  pass"  laws  to  obviate  such  difficulties. 
Such  laws,  when  they  do  not  impair  any 
contract  or  injuriously  affect  the  rights 
of  third  persons,  are  never  regarded  as 
objectionable,     and     certainly    are     within 


the  competency  of  the  legislative  au- 
thorit}'.  St.  Joseph  Township  v.  Rogers, 
16  Wall.  644.  21  L.  Ed.  328.  See,  also,  the 
authorities  cited  ante  under  "General 
Rule,"  VIII,  C,  14,  h,   (1). 

Failure  to  hold  any  election. — Although 
a  statute  may  require  that  no  bonds  be 
issued  by  counties  to  make  roads  unless 
the  voters  have  approved  the  expenditure, 
if  there  is  nothing  in  the  state  constitu- 
tion which  requires  such  approval,  the 
legislature  can  confer  the  power  to  bor- 
row money  to  pay  debts  already  con- 
tracted for  this  purpose  without  such  con- 
sent. Ritchie  v.  Franklin  County,  22 
Wall.  67,  22  L.   Ed.  825. 

The  act  of  the  legislature  of  Missouri 
of  IMarch  21st.  1868,  to  authorize  county 
courts  to  issue  bonds  for  the  purpose  of 
paying  for  the  building  of  bridges  and 
macadamized  roads  theretofore  con- 
tracted to  be  built,  is  valid  under  the  con- 
stitution of  the  state  whether  the  act  be 
considered  as  an  original  act  or  as  one 
merely  curative.  Ritchie  v.  Franklin 
County,  22  Wall.  67,  22  L.  Ed.  825. 

Election  held  without  legislative  au- 
thority.— Where  what  was  done  by  the 
constitutional  majority  of  qualified  elect- 
ors and  by  the  board  of  supervisors  of 
the  county  would  have  been  legal  and 
binding  upon  the  county  had  it  been  done 
under  legislative  authority  previously  con- 
ferred, subsequent  legislative  ratification 
is,  in  the  absence  of  constitutional  re- 
strictions upon  such  legislation,  equivalent 
to  original  authority.  Thomson  v.  Lee 
County,  3  Wall.  327,  18' L.  Ed.  177;  Camp- 
bell V.  Kenosha,  5  Wall.  194.  18  L.  Ed. 
610;  The  City  v.  Lamson,  9  Wall.  477,  19 
L.  Ed.  725;  Ritchie  v.  Franklin  County, 
22  Wall.  67,  22  L.  Ed.  825;  Thompson  V. 
Perrine,  103  U.  S.  806,  815,  26  L.  Ed.  612; 
Otoe  County  v.  Baldwin,  111  U.  S.  1.  15, 
28  L.  Ed.  331;  Grenada  County  Super- 
visors V.  Brogden,  112  U.  S.  261,  271,  28 
L.  Ed.  704;  Anderson  v.  Santa  Anna,  116 
U.    S.    356,    364.    29    L.    Ed.    633. 

Bonds  issued  under  defective  county 
organization. — A  state  legislature  which  is 
vested  with  full  power  under  the  state 
constitution  over  the  matter  of  the  or- 
ganization of  new  counties,  may  ratify 
and  validate  the  defective  organization  of 
a  de  facto  countv.  no  matter  how  fraudu- 
lent the  proceedings  were,  and  thereby 
validate  county  bonds  issued  by  the 
county  under  its  former  fraudulent  or- 
ganization which  has  since  been  aban- 
doned. Comanche  County  v.  Lewis,  133 
U.    S.    198,   33    L.    Ed.    604. 
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posed  to  be  enacted.  It  cannot  ratify  an  act  previously  done  if  at  the  date  it 
professed  to  do  so  it  could  not  confer  the  power  in  the  first  instance.^" 

(4)  Ratification  May  Be  by  Implication. — The  legislative  recognition  may  be 
made  by   implication. ^^ 

(5)  State  Constitutional  Provisions  Prohibiting  Retrospective  Laws. — A 
state  constitutional  provision  which  declares  that  no  retrospective  law  shall  be 
passed  does  not  forbid  legislation  of  this  character.  Such  a  provision  does  not 
apply  to  legislation  recognizing  or  affirming  the  obligations  of  the  state  or  of 
any  of  its  subordinate  agencies  with  respect  to  past  transactions.  It  is  de- 
signed to  prevent  retrospective  legislation  injuriously  affecting  individuals,  and 
thiis   protect  vested  rights    from    invasion.-^^ 

IX.   Due  Process  of  Law. 

See  the  title  Due  Process  of  Law, 

X.   Impairment   of  the    Obligation    of   Contracts. 

See  the  title  Impairment  of  Obligation  of  Contracts. 

XI.    The  Rights  of  Life,  Liberty,  Private  Property  and  the  Pursuit 

of  Happiness. 

A.  Generally  as  to  Life,  Liberty  and  the  Pursuit  of  Happiness. — The 

theory  upon  which  our  political  institutions  rest  is  that  all  men  have  certain  in- 
alienable rights — that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness ; 
.and  that  in  the  pursuit  of  happiness  all  avocations,  all  honors,  all  positions,  are 
alike  open  to  every  one,  and  that  in  the  protection  of  these  rights  all  are  equal 
before  the  law.**' 

"Liberty"  as  Guaranteed  by  the  Fifth  and  Fourteenth  Amendments. 
— As  to  the  meaning  of  the  term  liberty,  as  used  in  the  fifth  and  fourteenth 
amendments,  see  the  title  Due  Process  of  Law. 

Right  of  Personal  Liberty  a  Civil  Right.— The  constitutional  right  of 
personal  liberty  is  a  civil  right,  and  a  habeas  corpus  proceeding,  instituted  by 
one  imprisoned  upon  a  criminal  charge  to  recover  his  personal  liberty,  is  a 
civil  proceeding.*^ 

Rights  of  Liberty  and  Citizenship  Subject  to  Reasonable  Restraints. 
— See  the  titles  Due  Process  of  Law;  Police  Power. 

B.  The  Right  of  Private  Property.— "The  right  of  acquiring  and  possess- 
ing property,  and  having  it  protected,  is  one  of  the  natural,  inherent  and  ina- 
lienable rights  of  man."*2    The  possession  of  property  of  which  a  person  cannot 

37.  Limitations  of  rule;  effect  of  sub-  825;  New  Orleans  v.  Clark,  95  U.  S.  644, 
sequent  constitutional  prohibition. — Kat-  G55,  24  L.  Ed.  521;  Read  v  Plattsmouth' 
zenberg-er  v.   Aberdeen.   121  U.   S.   172,  178,        107  U.   S.   568,   575,  27   L.   Ed.   414. 

30   L.    Ed.   911;    Grenada   County   Supervi-  40.    The   right   to   life,   liberty  and  the 

sors  V.  Brogden,  112  U.  S.  261,  271,  28  L.  pursuit  of  happiness. — Field,  J.,  delivering 

Ed.  704.  the  majority  opinion  in  Cummings  v.  Mis- 

38.  Ratification  may  be  by  implication.  souri.  4  Wall.  277,  321.  18  L.  Ed.  356.  Ac- 
— Campbell  v.  Kenosha.  5  Wall.  194,  18  cord:  Paul  v.  Virginia.  8  Wall.  168,  180, 
L.    Ed.   610.  19  L.  Ed.  357;  Soon  Hing  v.  Crowley,  113 

A  statute  which,  in  the  case  of  such  an  U.   S.   703,   708,   28   L    Ed.   1145;    Powell   v. 

issue,    creates    as    part    of    the    municipal  ?S""o%^^"n'' /''  w     ^■^V^'-''^'^    ^2    L. 

government    an    officer    whose    duty    it    is  f^-j^f  =iJ?'"3o  ""t  %'!/   X'.'^'r"'    T    ^• 

to   attend   to  the   city's   interests   and   con-  ^,    i^'    ^-^'   ^-    ^-    ^^d-    «23,    Crowley    ?^. 

cerns,    in    regard    to"^  the      railroad      sub-  ^^'^''^^.IV"'    ^^^   U.    S..   86,    89,   .34    L.    Ed. 

scribed    to,    and   who,     the     act      declares,  ^20,   Allgeyer  z,    Louisiana,   165  U.   S.   578, 

"shall    redeem    all    scrip    which    has    been  /-,     r^t^^  ^^^L^t't' ^           i  tu 

issued    for    it,"    constitutes    a    ratification  .^^l;   The  right  of  personal  liberty  a  civil 

of    the    originally    irregular   issue.      Camp-  ^^^^^T^^  Fd    so.^TnuJ'T-   '*?    ^-    ?' 

bell   V.    Kenosha,    5   Wall.    194,    18    L.    Ed.  ^^  .       J^-    ^^;  ^~,^'   f°"°S'''*'   '"    Ex  parte 

p.V  Clodomiro   Cota,  110  U.   S.   385,  28  L.    Ed. 

39.  State  constitutional  provUions  pro-  42.  The  right  of  private  property.— Van- 
hibiting  retrospective  laws.— Ritchie  -^.  home  v.  Dorrance,  2  Dall  304  310  1  L 
Franklin    County.    22    Wall.    67,    22    L.    Ed.        g^.   391. 
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be  deprived  implies  that  such  property  may  be  acquired.  Therefore  the  en- 
joyment upon  terms  of  equaUty  with  aU  others  in  similar  circumstances  of  the 
right  to  acquire,  hold  and  dispose  of  property  is  an  essential  part  of  the  rights 
of  liberty  and  property  as  guaranteed  by  the  fourteenth  amendment,  and  a  law 
which  undertook  to  deprive  any  class  of  persons  of  the  general  power  to  ac- 
quire property  would  be  obnoxious   to   that  amendmcnt.^^ 

C.  Right  of  the  Citizen  to  Protection  in  His  Rights  of  Life,  Liberty, 
Property,  etc. — In  all  controversies,  civil  or  criminal,  between  the  government 
and  individual,  the  latter  is  entitled  to  reasonable  protection  in  the  enjoyment 
of  his  rights  of  life,  liberty  and  property,  personal  security  and  the  pursuit  of 
happiness.'*^ 

D.  The  Constitutional  Guaranties  of  Life,  Liberty  and  Property, 
Personal  Security,  etc. — 1.  Generally. — See  ante,  "Equal  Protection  of 
the  Laws ;  Class  Legislation,"  VII,  et  seq. ;  post,  "Religious  Liberty,  and  Free- 
dom of  Conscience,"  XII;  "Justice  without  Denial,  Purchase  or  Delay,"  XIV; 
"Protection  to  Persons  Accused  of  Crime,"  XVIII,  et  seq.  See,  also,  the  titles 
Civil  Rights,  vol.  3,  p.  814;  Due  Process  oe  Law;  Impairment  of  Obliga- 
tion OF  Contracts;  Habeas  Corpus;  Searches  and  Seizures;  Slavery  and 
Involuntary  Servitude. 

2.  As  Contained  in  the  First  Ten  Amendments. — "The  first  ten  amend- 
ments to  the  constitution,  adopted  as  they  were  soon  after  the  adoption  of  the 
constitution,  are  in  the  nature  of  a  bill  of  rights,  and  were  adopted  in  order  to 
quiet  the  apprehension  of  many,  that  without  some  such  declaration  of  rights 
the  government  would  assume,  and  might  be  held  to  possess,  the  power  to  tres- 
pass upon  those  rights  of  persons  and  property  which  by  the  Declaration  of  In- 
dependence were  affirmed  to  be  inalienable  rights. "•^-'^ 

3.  As  to  the  Deprivation  of  Life,  Liberty  or  Property  without  Due 
Process  of  Law. — See  the  title  Due  Process  of  Law. 


43.  Same— Includes  the  right  to  acquire 
upon  terms  of  equality. — Butchers' 
Union  Slaughter-House,  etc.,  Co.  v.  Cres- 
cent City,  etc.,  Slaughter-House  Co..  Ill 
U.  S.  746,  764,  28  L.  Ed.  585;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  684,  32  L. 
Ed.  253;  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  590,  591,  41  L.  Ed.  832;  Holden  v. 
Hardy.  169  U.  S.  366,  391,  42  L.  Ed.  780; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
564,  43  L.  Ed.  552;  New  York  Life  Ins. 
Co.  V.  Cravens,  178  U.  S.  389,  44  L  Ed. 
1116;  Hancock  Mut.  Life  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73,  45  L.  Ed.  755.  See,  also, 
ante,  "Right  to  Pursue  Lawful  Occupa- 
tion, Acquire  and  Dispose  of  Property, 
without   Discrimination,"   VII,   B,   3,   b. 

Constitution  of  Pennsylvania;  rights 
based  upon  Connecticut  titles. — The  first 
section  of  the  ninth  article  of  the  Penn- 
sylvania constitution  declared  "that  all 
men  are  born  equally  free  and  independ- 
ent and  h.ave  certain  inherent  and  in- 
defeasible rights,  among  which  are  those 
of  enjoying  and  defending  life  and  lib- 
erty, of  acquiring,  possessing  and  protect- 
ing property  and  reputation,  and  of  pur- 
suing their  own  happiness."  Held,  that 
the  act  of  April  11,  1795,  declaring  the 
taking  possession  of  lands,  or  conspiring 
to  convey,  possess  or  settle  them,  in  the 
counties  of  North  Hampton,  etc..  r.nder 
any  title  not  derived  from  Pennsvlvania, 
was  not  unconstitutional,  as  violating  the 
foregoing  provision;   the  defendant's  claim 


being  based  upon  a  title  derived  from  the 
state  of  Connecticut,  and  the  contention 
between  the  states  of  Pennsylvania  and 
Connecticut  as  to  said  lands  having  been 
previously  decided  in  favor  of  the  state 
of  Pennsylvania.  (Sup.  Ct.  Pa.)  Com- 
monwealth V.  Franklin,  4  Dall.  255,  1  L. 
Ed.   823. 

44.  Right  cf  citizen  to  protection  in  his 
rights  of  life,  liberty,  property,  etc. — 
Beavers  v.  Plenkel.  194  U.  S.  73,  83,  48 
L.  Ed.  882;  Kessler  v.  Treat,  205  U.  S. 
33,  51  L.  Ed.  695.  See,  also,  the  title 
CITIZENSHIP,   vol.    3,   p.    805. 

"That,  generally  speaking,  a  citizen  may 
be  pri  tected  against  wrongful  acts  of  the 
government  affecting  him  or  his  property, 
may  be  conceded."  Wilson  v.  Shaw,  204- 
U.    S.   24,    31,   51    L.    Ed.   351. 

"In  all  controversies,  civil  or  criminal, 
between  the  government  and  an  individ- 
ual, the  latter  is  entitled  to  reasonable 
protection.  Such  seems  to  have  been  the 
purpose  of  congress  in  enacting  §  1014, 
Rev.  Stat.,  which  requires  that  the  order 
of  removal  be  issued  by  the  judge  of  the 
district  in  which  the  defendant  is  ar- 
rested. In  other  words,  the  removal  is 
made  a  judicial  rather  than  a  mere  min- 
isterial act."  Beavers  v.  Henkel.  194  U. 
S.    73.   83,    48    L.    Ed.    S82. 

45.  As  contained  in  the  first  ten  amend- 
ments.— Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  324,  37  L.  Ed.  463. 
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4.  As  TO  Taking  Private  Property  for  Public  Use  without  Compensa- 
tion.— See  the  titles  Due  Process  of  Law;  Eminent  Domain. 

5.  The   Habeas   Corpus. — See   the   title    Habeas    Corpus. 

6.  As  TO  Unreasonable  Searches  and  Seizures. — See  the  title  Searches 
AND    Seizures. 

7.  As  to  Slavery  and  Involuntary  Servitude. — See  the  title  Slavery 
AND  Involuntary  Servitude. 

E.  Who  May  Invoke  Protection  of  the  Constitutional  Guaranties 
— 1.  Generally. — See  ante,  "Who  May  Raise  Constitutional  Questions,"  IV, 
G,  et  seq. ;  "Persons  Protected,"  VII,  B,  1,  et  seq. ;  post,  "Persons  Entitled  to 
Invoke  the  Protection  of  Art.  4,  §  2,"  XVII,  A,  2,  a,  et  seq. ;  "Privileges 
and  Immunities  Clause  Protects  Only  the  Privileges  and  Immunities  Pertain- 
ing to  Citizenship  of  the  United  States,"  XVII,  A,  3,  b,  (2),  (f)  ;  "Persons 
Protected,"  XVIII,  A,  et  seq.;  "Persons  Protected,"  XVIII,  D,  4,  et  seq.  See, 
also,  the  titles  Aliens,  vol.  1,  p.  210,  et  seq.;  Civil  Rights,  vol.  3,  p.  814,  824, 
829,  845 ;  Corporations  ;  Due  Process  of  Law  ;  Foreign  Corporations. 

2.  Natural  and  Artificial  Persons. — The  liberty  referred  to  in  the  four- 
teenth amendment  is  the  liberty  of  natural  and  not  artificial  persons."*^ 

3.  Aliens. — "The  fourteenth  amendment  to  the  constitution  is  not  confined 
to  the  protection  of  citizens.  It  says :  'Nor  shall  any  state  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law ;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  law.'  These  provisions 
are  universal  in  their  application  to  all  persons  within  the  territorial  jurisdiction, 
without  regard  to  any  differences  of  race,  or  color,  or  nationality."'*'^ 


46      Natural     and     artificial      persons. — 

Northwestern  Nat.  Life  Ins.  Co.  v.  Riggs, 
203  U.  S.  243,  51  L.  Ed.  168.  See,  also, 
ante,  "Corporations,"  VII.  B,  1,  b;  post, 
"Corporations,"  XVII,  A,  2,  a,  (6).  And 
see,  generally,  the  titles  CORPORA- 
TIONS; DUE  PROCESS  OF  LAW; 
FOREIGN    CORPORATIONS. 

47.  Aliens. — Carlisle  v.  United  States,  16 
Wall.  147,  21  L.  Ed.  426;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356.  371,  30  L.  Ed.  220; 
Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  61,  .36  L.  Ed.  340;  Fong  Yue  Ting  v. 
United  States.  149  U.  S.  698,  724.  37  L. 
Ed.  905;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  547,  39  L.  Ed.  1082;  Wong 
Wing  V.  United  States,  163  U.  S.  228,  239, 
41  L.  Ed.  140;  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649.  694,  42  L.  Ed. 
890;  Downes  v.  Bidwell,  182  U.  S.  244, 
283,  45  L.  Ed.  1088;  Ah  Sin  V.  Wittman, 
198  U.  S.  500,  49  L.  Ed.  1142.  See,  also, 
the  titles  ALIENS,  vol.  1.  p.  219;  CIVIL 
RIGHTS,  vol.  3,  pp.  845,  846.  And  see 
ante,  "Citizens  and  Aliens,"  VII,   B,   1,  a. 

While  an  alien  lawfully  remains  here  he 
is  entitled  to  the  benefit  of  the  guaranties 
of  life,  liberty,  and  property,  secured  by 
the  constitution  to  all  persons,  of  what- 
ever race,  within  the  jurisdiction  of  the 
United  States.  His  personal  rights  when 
he  is  in  this  country  and  such  of  his  prop- 
erty as  is  here  during  his  absence,  are  as 
fully  protected  by  the  suoreme  law  of  the 
land  as  if  he  were  a  native  or  naturalized 
citizen  of  the  United  States.  But  when 
he  has  voluntarily  gone  froin  the  coun- 
try, and  is  beyond  its  jurisdiction,  being  an 
alien,  he  cannot  re-enter  the  United  States 
in  violation  of  the  will  of  the  government 
as    expressed    in    enactments    of    the    law- 


making power.  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  548,  39  L. 
Ed.   1082. 

"Chinese  persons,  born  out  of  the 
United  States,  remaining  subjects  of  the 
Emperor  of  China,  and  not  having  be- 
come citizens  of  the  United  States,  are 
entitled  to  the  protection  of.  and  owe 
allegiance  to,  the  United  States  so  long 
as  they  are  permitted  by  the  United 
States  to  reside  here;  and  are  subject  to 
the  jurisdiction  thereof,'  in  the  same  sense 
as  all  other  aliens  residing  in  the  United 
States.  Yick  Wo  v.  Hopkins  (1886).  118 
U.  S.  356,  30  L.  Ed.  220;  Lau  Ow  Bew  v. 
United  States  (1892),  144  U.  S.  47,  61,  62, 
36  L.  Ed.  340;  Fong  Yue  Ting  v.  United 
States  (1893),  149  U.  S.  698.  724,  37  L. 
Ed.  905;  Lem  Moon  Sing  v.  United  States 
(1895),  158  U.  S.  538,  547,  39  L.  Ed.  1082; 
Wong  Wing  v.  United  States  (lS9fi),  163 
U.  S.  228,  238.  41  L.  Ed.  140."  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649, 
694,    42    L.    Ed.    890. 

"Chinese  laborers,  therefore,  like  all 
other  aliens,  residing  in  the  United  States 
for  a  shorter  or  longer  time,  are  entitled, 
so  long  as  they  are  permitted  by  the  gov- 
ernment of  the  United  States  to  remain 
in  the  country,  to  the  safeguards  of  the 
constitution,  and  to  the  protection  of  the 
laws,  in  regard  to  their  rights  of  person 
and  of  property,  and  to  their  civil  and 
criminal  responsibility.  But  they  continue 
to  be  aliens,  having  taken  no  steps  to- 
wards becoming  citizens,  and  incapable  of 
becoming  such  under  the  naturalization 
laws;  and  therefore  remain  subject  to  the 
power  of  congress  to  expel  them,  or  to 
order  them  to  be  removed  and  deported 
from    the    country,   whenever   in    its   judg- 
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4.  Citizens  of  Territories. — The  constitutional  provisions  intended  for  the 
protection  of  hfe,  liberty,  and  property  extend  to  the  protection  of  persons  re- 
siding in  the  territories,  or  in  conquered  territory  of  the  United  States. ^^ 

5.  Residents  of  the  District  of  Columbia  and  Places  under  Exclusive 
Federal  Control. — See  ante,  "In  the  District  of  Columbia  and  Places  under 
Exclusive  Federal  Control,"  IV,  C,  3;  "Jurisdiction  in  the  District  of  Columbia 
and  Places  under  Exclusive  Federal  Control,  VI,  D,  3,  c,  (3),  (b)  ;  post,  "Res- 
idents of  the  District  of  Columbia,"  XVIII,  A,  1. 

6.  Citizens  Residing  or  Sojourning  Abroad. — See  ante,  "Exterritorial 
Operation,"  IV,  C,  4;  post,  "Citizens  Residing  or  Sojourning  Abroad,"  XVIII, 
A,  3. 

F.  Construction  of  Constitutional  Guaranties;  Strict  or  Liberal. — 
See  ante,  "Construction  Strict  or  Liberal,  When."  III.  B.  17. 

XII.  Religious  Liberty  and  Freedom  of  Conscience. 

A.  Religion  Defined. — The  term  "religion"  has  reference  to  one's  views  of 
his  relations  to  his  creator,  and  to  the  obligations  they  impose  of  reverence  for 
his  being  and  character,  and  of  obedience  to  his  will.  It  is  often  confounded 
with  the  cultus  or  form  of  worship  of  a  particular  sect,  but  is  distinguishable 
from  the  latter.'*^ 

B.  Right  of  Government  to  Control  or  Direct  Religious  Belief. — With 
man's  relations  to  his  Maker  and  the  obligations  he  may  think  they  impose,  and 
the  manner  in  which  an  expression  shall  be  made  by  him  of  his  belief  on  those 
subjects,  no  interference  can  be  permitted,  provided  always  the  laws  of  society, 
designed  to  secure  its  peace  and  prosperity,  and  the  morals  of  its  people  are 
not   interfered   with.^'* 

C.  The  Federal  Constitutional  Guaranty — 1.  General  Object  and 
Purpose. — The  tirst  amendment  to  the  federal  constitution,  in  declaring  that  con- 
gress shall  make  no  law  respecting  the  establishment  of  religion,  or  forbidding  the 
free  exercise  thereof,  was  intended  to  allow  every  one  under  the  jurisdiction 
of  the  United  States  to  entertain  such  notions  respecting  his  relations  to  his 
Maker  and  the  duties  they  impose  as  may  be  approved  by  his  judgment  and 
conscience,  and  to  exhibit  his  sentiments  in  such  form  of  worship  as  he  may 
think  proper,  not  injurious  to  the  equal  rights  of  others,  and  to  prohibit  legisla- 
tion for  the  support  of  any  religious  tenets,  or  the  modes  of  worship  of  any 
sect.^i 

2.  Operation  in  the  Territories. — Congress  cannot  pass  a  law  for  the 
government  of  the  territories  which  shall  prohibit  the  free  exercise  of  religion. 
The  first  amendment  to  the  constitution  expressly  forbids  such  legislation.  Re- 
ligious freedom  is  guaranteed  everywhere  throughout  the  United  States,  so  far 
as  congressional  interference  is  concerned. ^2 

3.  Not  Restrictive  of  the  States. — The  federal  constitution  makes  no  pro- 
vision for  protecting  the  citizens  of  the  respective  states  in  their  religious  lib- 
erties; this  is  left  to  the  state  constitution  and  laws;  nor  is  there  any  inhibition 
imposed  by  the  constitution  of  the  United  States  in  this  respect  on  the  states.^-- 

ment    their    removal    is    necessary    or    ex-  50.    Right  of  government  to  control  or 

pedient    for    the    public    interest."      Fong  direct    religious    belief. — Davis    v.    Beason, 

Yue    Ting    v.    United    States,    149    U.    S.  13.3   U.   S.   333.   ?A2.  33   L.   Ed.  637. 

698,  724,  37  L.  Ed.  905.  51.    The  federal  constitutional  guaranty; 

48  Citizens  of  territories. — Downes  v.  general  object  and  purpose. — Davis  v. 
Bidwell.  182  U.  S.  244.  283,  4.5  L.  Ed.  Beason,  133  U.  S.  333,  342,  33  L.  Ed. 
1088.       See,     generally,     ante,    "Limitation  637. 

upon   the   Power    of   Congress;    Operation  52.    Same — Operation  in  the  territories, 

of  thp  Constitution  within  the  Territories,"  — Revnolds    v.    United     States,    98    U.    S. 

VI,   D,  2,    c,    (3),    (c).    (cc),    (bbb),    (cccc),  145.   162,  25   L.    Ed.   244. 

(bbbbb).  53.    Same — Not  restrictive  of  the  states. 

49  Religion  defined. — Davis  v.  Beason,  — PermoH  v.  First  Municipality,  3  How. 
133  U    S    333,  342,  33  L.  Ed.  637.  589,  609.  11  L.  Ed.  739. 
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D.  Protection  Afforded  to  Freedom  of  Opinion. — By  the  Federal  Con- 
stitution.— By  the  first  amendment  to  the  constitution,  congress  is  deprived 
of  ah  legislative  power  over  mere  opinion  in  religious  matters. •^■* 

By  the  Virginia  Constitution. — Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  of  that  state  cannot  compel  citizens  to  worship  under  a  stip- 
ulated form  or  discipline  or  to  pay  taxes  to  those  whose  creed  they  cannot  con- 
scientiously  believe.^'^ 

E.  Adoption  of  Common-Law  Doctrines. — The  common  law,  so  far  as 
it  related  to  the  erection  of  churches  of  the  Episcopal  persuasion  of  England, 
the  right  to  present  or  collate  to  such  churches,  and  the  corporate  capacity  of 
the  parsons  thereof  to  take  in  succession,  was  recognized  and  adopted  in  New 
Hampshire.^ ^  And  the  religious  establishment  of  England  was  adopted  by  the 
colony  of  Virginia,  together  with  the  common  law  upon  that  subject,  so  far  as 
it  was  applicable  to  the  circumstances  of  the  colonv.^" 

The  Pennsylvania  constitution  of  1790  declared,  "that  all  men  have  a 
natural  and  indefeasible  right  to  worship  Almighty  God  according  to  the  dictates 
of  their  own  consciences;  no  man  can  of  right  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  to  maintain  any  ministry  against  his  consent; 
no  human  authority  can,  in  any  case  whatever,  control  or  interfere  with  the 
rights  of  conscience;  and  no  preference  shall  ever  be  given  by  law  to  any  re- 
ligious establishment  or  modes  of  worship."  Upon  a  contention  that  Christianity 
was  a  part  of  the  common  law  of  Pennsylvania,  it  was  held  that  under  the  forego- 
ing constitutional  provisions  it  could  be  so  only  in  the  qualified  sense  that  its 
divine  origin  and  truth  are  admitted,  and  therefore  it  is  not  to  be  maliciously 
and  openly  reviled  and  blasphemed  against  to  the  annoyance  of  believers  or  the 
injury  of  the  public;  that  this  provision  extends  complete  protection  to  every 
variety  of  religious  opinion,  and  to  all  sects,  whether  Christians,  Jews  or  In- 
fidels.-'^s 

Religion  Recognized  and  Protected  by  the  Constitutions  and  Laws.— 
No  purpose  of  action  against  religion  can  be  imputed  to  any  legislation,  state 
or  national,  because  this  is  a  religious  people.  This  is  historically  true.  From 
the  discovery  of  this  continent  to  the  present  hour,  there  is  a  single  voice  mak- 
ing  this    affirmation.^^ 

Ordinance   of   1787   superseded  by  state  v.    First    Municipality,   3    How.   589.   11    L. 

constitution. — The      ordinance      of       1787,  Ed.   739. 

which  by  the  act  of  1805,  ch.  83,  was  ex-  54.    Freedom   of  opinion;   protection  af- 

tended  to  inhabitants  of  Orleans  territory,       forded  by  the  federal  constitution. Reyn- 

and   the    acts   of   congress    organizing   the  olds   v.   United   States,   98    U.    S.    145,    164, 

territorial     government    of    Orleans,    and  25   L.    Ed.   244. 

standing    in    connection     with     the     ordi-  55.     By    the     Virginia     constitution. 

nance    of    1787,    so    far    as    that    conferred  Terrett   v.   Taylor,   9    Cranch    43,   49,   3    L. 

political   rights   and   secured   civil    and    re-  Ed.    630. 

ligious      liberties      (which      are       political  56.    Adoption  of  common-law  doctrines 

rights)    was   superseded  by   the   state   con-  in    New    Hampshire. — Pawlet   v.    Clark,    9 

stitution    of    Louisiana,    and    no    part    of  Crancli    292.   3    L.    Ed.   735. 

them    continued    in   force   after   the   adop-  57.    Same — In  Virginia. — Terrett  v.  Tay- 

tion   of  the   state   constitution   unless   they  lor,  9  Cranch  43,  3  L.   Ed.  650. 

were    adopted    thereby.      Permoli   v.    First  58.     Same — In    Pennsylvania. Vidal    v. 

Municipality,   3   How.   589,   610,   11    L.    Ed.  Girard,   3    How.    126,    198,    11    L.    Ed     205." 

739.  And   see    Holy   Trinity   Church   v.    United 

Ordinance  forbidding  funeral  services  in  States,  143  U.   S.  457,  471,  36   L.   Ed.  226, 

church    raises    no    federal    question. — The  approving  the  doctrine  of  Vidal  v.  Girard! 

federal  supreme  court  has   no  jurisdiction,  2    How.    126,    198,    11    L.    Ed.    205,   wherein 

therefore,  under  §  25  of  the  judiciary  act.  it  is  stated  that  the  Christian  religion  is  a 

of   the   question    whether   an   ordinance   of  part  of  the  common   law  of  Pennsylvania, 

the    corporate    authorities    of    the    city    of  59.    Unfriendly  attitude  toward  religion 

New  Orleans,  making  it  unlawful  to  carry  not      to      be      presumed. — Holy      Trinity 

to,    and    expose    in,    any    of    the    Catholic  Church   v.    United    States,    143  'U.    S.    457, 

churches   of   the   municipality,   any  corpse,  465,  36  L.  Ed.  226. 

and  requiring  all  funerals  to  be  conducted  Religion    recognizefl    and    protected    by 

from  a  specified  mortuary  chapel,  does  or  the   constitution  and  laws. — The   Declara- 

does  not  impair  religious  liberty.  Permoli  tion  of  Independence  recognizes  the  presr 
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F.  Equality  of  Religions  and  Sects;  Exclusive  Rights  and  Preroga- 
tives.— Under  the  Virginia  Constitution. — Consistently  with  the  constitution 
of  \'irginia,  the  legislature  could  not  create  or  continue  a  religious  establishment 
which   should  have  exclusive   rights   and   prerogatives. ^^ 

Same — Religious  Corporations. — But  neither  public  nor  constitutional 
principles  required  the  abolition  of  all  religious  corporations  after  the  Revolu- 
tion.'^i 

Appropriations  by  Congress  for  Erection  of  Buildings  on  Grounds  of 
Sectarian  Hospital. — The  provision  of  article  one  of  the  amendments  to 
the  constitution,  that  congress  shall  make  no  law  respecting  an  establishment  of 
religion,  does  not  prohibit  congress  from  appropriating  money  to  be  expended 
in  the  erection  of  buildings  and  in  the  care  of  patients  upon  the  grounds  of  a 
private  hospital  corporation  composed  entirely  of  Roman  Catholic  sisters  of 
charitv   and    managed    under    the    auspices   of   the    Roman    Catholic   church. ^^ 

What  Constitutes  a  Sectarian  Corporation. — That  the  influence  of  any 
particular  church  may  be  powerful  over  the  members  of  a  nonsectarian  and  sec- 
ular corporation,  incorporated  for  a  certain  defined  purpose  and  with  clearly 
stated  powers,  is  not  sufficient  to  convert  such  a  corporation  into  a  religious  or 
sectarian  body.  That  fact  does  not  alter  the  legal  character  of  a  corporation 
which  is '  incorporated  under  an  act  of  congress;  its  powers,  duties  and  char- 
acter are  to  be  solely  measured  by  the  charter  under  which  alone  it  has  any  legal 
existence. ^^ 

Free  Exercise  of  Religion  Not  Restrained  by  Equal  Aid  to  All  Sects. — 
The  free  exercise  of  religion  cannot  be  justly  deemed  to  be  restrained  by  aid- 
ing with  equal  attention  the  votaries  of  every  sect  to  perform  their  own  religious 
duties  or  by  establishing  funds  for  the  support  of  ministers,  for  public  charities, 
for  the  endowment  of  churches,  or  for  the  sepulture  of  the  dead.^* 


ence  of  the  Divine  inhuman  affairs.  Holy 
Trinity  Church  v.  United  States,  143  U. 
S    457,  467,  36  L.   Ed.   226. 

If  we  examine  the  constitutions  of  the 
various  states  we  find  in  them  a  constant 
recognition  of  religious  obHgations.  Every 
constitution  of  every  one  of  the  forty- 
four  states  contains  language  which  either 
directly  or  by  clear  implication  recog- 
nizes a  profound  reverence  for  religion 
and  an  assumption  that  its  influence  in  all 
human  affairs  is  essential  to  the  well  be- 
ing of  the  community.  Holy  Trinity 
Church  V.  United  States.  143  U.  S.  4.")7, 
468.   36    L.    Ed.    226. 

Even  the  constitution  of  the  United 
States,  which  is  supposed  to  have  little 
touch  upon  the  private  life  of  the  individ- 
ual, contains  in  the  first  amendment  a 
declaration  common  to  the  constitutions 
of  all  the  states,  as  follows:  "Concrress 
shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free 
exercise  thereof,"  "  etc.  Holy  Trinity 
Church  V.  United  States,  143  U.  3-  457, 
i70,   36   L.   Ed.  226. 

There  is  no  dissonance  in  these  dec- 
larations. There  is  a  universal  language 
pervading  them  all,  having  one  meaning; 
they  affirm  and  reaffirm  that  this  is  a  re- 
ligious nation.  These  are  not  individual 
sayings,  declarations  of  private  persons; 
they  are  organic  utterances;  they  speak 
the  voice  of  the  entire  people.  Holy 
Trinity  Church  v.  United  States,  143  U. 
S.    457,   470,   36    L-    Ed.   226. 

60.     Equality    of   sects;   under   the    Vir- 


ginia   constitution. — Terrett    v.    Taylor,    9 
Cranch   43,   49,   3    L.   Ed.    650. 

Acts  confirming  property  to  church. — ■ 
The  act  of  Virginia  of  1776  confirming  to 
the  church  its  right  to  lands,  was  not  in- 
consistent with  the  constitution  or  bill 
of  rights  of  Virginia;  nor  did  the  act  of 
1784-1785  infringe  any  of  the  rights,  in- 
tended to  be  secured  under  the  constitu- 
tion, either  civil,  political  or  religious. 
Terrett  z'.   Taylor,  9  Cranch  43.  3  L.  Ed.  650. 

61.  Religious  corporations. — Terrett  v. 
Taylor,   9   Cranch    43,   49,   3   L.    Ed.   650. 

The  provisions  of  the  Virginia  consti- 
tution that  "religion  can  be  directed  only 
by  reason  and  conviction,  not  by  force  or 
violence,"  and  that  "all  men  are  equally 
entitled  to  the  free  exercise  of  religion, 
according  to  the  dictates  of  the  con- 
science," does  not  prohibit  the  le.gisla- 
ture  from  enacting  laws  to  more  effectu- 
ally enable  all  sects  to  accomplish  the 
great  object  of  religion  by  giving  them 
corporate  rights  for  the  management  of 
their  property,  and  the  regulation  of 
their  temporal  as  well  as  spiritual  con- 
cerns. Terrett  v.  Taylor,  9  Cranch  43, 
49,  3   L.    Ed.  650. 

62.  Congressional  appropriation  for 
hospital  upcn  grounds  owned  by  Roman 
Catholic  Church, — Bradfield  v.  Roberts, 
175    U.    S.    29],    44    L.    Ed.    168. 

63.  What  constitutes  a  sectarian  cor- 
poration.— Bradfield  v.  Roberts,  175  U. 
S.   29],    298,   44    L.    Ed.    168. 

64.  Equal  aid  to  all  sects. — Terrett  v. 
Taylor.  9    Cranch   43,   49,  3   L-    Ed.   650. 
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G.    Blasphemy;  Bequests  Opposed  to  Religious  Policy  of  State,  etc. — 

The  question,  what  is  the  pubHc  pohcy  of  a  state,  and  what  is  contrary  to  it, 
especially  as  concerns  the  topic  of  rehgious  pohcy,  is  to  be  determined,  not  by 
general  considerations  of  supposed  pubhc  interests  and  policy,  but  from  the  con- 
stitution, laws  and  judicial  opinions  of  the  state.**^ 

Blasphemy;  Bequests  Opposed  to  Religious  Policy  of  State. — Remote 
inferences,  or  possible  results,  or  speculative  tendencies,  are  not  to  be  drawn  or 
adopted  for  the  purpose  of  making  a  devise  for  the  foundation  of  a  college  void 
as  being  blasphemous,  or  derogatory  and  hostile  to  the  Christian  religion ;  there 
must  be  plain,  positive,  and  express  provisions,  demonstrating  not  only  that 
Christianity  is  not  to  be  taugl.t.  but  that  it  is  to  be  impugned  or  repudiated.^^ 

H.  Religious  Belief  as  a  Defense  to  Prosecution  from  Crime. — Whilst 
legislation  for  the  establishment  of  a  religion  is  forbidden,  and  its  free  exercise 
permitted,  it  does  not  follow  that  everything  which  may  be  so  called  can  be 
tolerated.^^  By  the  first  amendment  to  the  constitution,  congress  was  deprived 
of  all  legislative  power  over  mere  opinion,*'^  but  it  was  never  intended  or  sup- 
posed that  the  amendment  could  be  invoked  as  a  protection  against  legislation 
for  the  punishment  of  acts  inimical  to  the  peace,  good  order  and  morals  of  so- 
ciety.*'^ The  exercise  of  religion  must  be  subordinate  to  the  criminal  laws  of 
the  country,  passed  with  reference  to  actions  regarded  by  general  consent  as 
properly  the  subjects  of  punitive  legislation.'"  A  party's  religious  belief  cannot 
be  accepted  as  a  justification  for  his  committing  an  overt  act  made  criminal  by 
the  laws  of  the  land.'^^  Crime  is  not  the  less  odious  because  sanctioned  by  what 
anv  particular  sect  may  designate  as  religion.'^ 2 

Bigamy  and  polygamy  are  crimes  by  the  laws  of  all  civilized  and  Christian 
countries,  and  the  state  has  a  perfect  right  to  prohibit  them  and  all  other  open 
offenses  against  the  enlightened  sentiment  of  mankind,  notwithstanding  the 
pretense  of  religious  conviction  by  which  they  may  be  advocated  and  prac- 
ticed."2 


65.  Religious  policy  of  state;  how  de- 
termined.— Vidal  V.  Girard,  2  How.  126, 
197.    11    L.    Ed.    205. 

66.  Blasphemy;  bequests  opposed  to 
religious  policy  of  state. — Vidal  v.  Girard, 
2   How.   126.   199.  11   L.    Ed.  205. 

The  will  of  Stephen  Girard,  providing 
for  the  establishment  of  Girard  College, 
contained,  among  other  provisions,  the 
following:  "Secondly.  I  enjoin  and  re- 
quire that  no  ecclesiastic,  missionary,  or 
minister,  of  any  sect  whatsoever,  shall 
ever  hold  or  exercise  any  station  or  duty 
whatever  in  the  said  college;  nor  shall 
any  such  person  ever  be  admitted  for  any 
purpose,  or  as  a  visitor,  within  the  prem- 
ises appropriated  to  the  purposes  of  the 
.=  aid  college.  In  making  this  restriction, 
I  do  not  mean  to  cast  any  reflection  upon 
any  sect  or  person  whatsoever;  but,  as 
there  is  such  a  muhitude  of  sects  and 
such  a  diversity  of  opinion  amongst  them. 
I  desire  to  keep  the  tender  minds  of  the 
orphans,  who  are  to  derive  advantage 
from  this  bequest,  free  from  the  excite- 
ment which  clashing  doctrines  and  sec- 
tarian controversy  are  so  apt  to  produce; 
my  desire  is,  that  all  the  instructors  and 
teachers  in  the  college  shall  take  nains  to 
instill  into  the  minds  of  the  scholars  the 
purest  principles  of  morality,  so  that,  on 
their  entrance  into  active  life,  they  may, 
from  inclination  and  habit,  evince  benev- 
olence towards  their  fellow  creatures, 
4  U  S  Enc— 30 


and  a  love  of  truth,  sobriety,  and  indus- 
try, adopting  at  the  same  time  such  re- 
ligious tenets  as  their  natural  reason  may 
enable  them  to  prefer."  Held,  that  this 
provision  was  not  so  derogatory  and  hos- 
tile to  the  Christian  religion  as  to  make 
the  devise  for  the  foundation  of  the  col- 
lege void,  according  to  the  constitution 
and  laws  of  Pennsylvania.  Vidal  v.  Gi- 
rard.   2    How.    126,    11    L.    Ed.   205. 

67.  Religious  belief  as  a  defense  to 
prosecution  for  crime. — Davis  v.  Beason, 
133   U.    S.   333,   345,   33    L.    Ed.    637. 

68.  Same;  no  control  over  mere  opin- 
ion.— Reynolds  v.  United  States,  98  U.  S. 
145.    164.    25    L.    Ed.    244. 

69.  Same;  otherwise  as  to  acts  inimical 
to  peace,  good  order  and  morals  of  so- 
ciety.— Revnolds  v.  United  States,  98  U. 
S.  145.  164,  25  L.  Ed.  244;  Davis  v.  Bea- 
son,  133   U.   S.   333,   342,   33   L.   Ed.   637. 

70.  Same;  exercise  of  religion  must  be 
subordinate  to  criminal  laws. — Davis  -'. 
Beason,   133  U.   S.   333,  342,  33   L.   Ed.  637. 

71.  Same. — Reynolds  v.  United  States. 
98  U.  S.  145.  25  L.  Ed.  244;  Mormon 
Church  V.  United  States,  136  U.  S.  1,  34 
L.    Ed.    481. 

72.  Same.— Davis  v.  Beason,  133  U.  S. 
333.    345,    33    L.    Ed.    637. 

73.  Bigamy  and  polygamy. — Murphy 
V.  Ramsev,  114  U.  S.  15,  29  L.  Ed.  47; 
Davis  V.  Beason,  133  U.  S.  333.  341,  33  L. 
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I.  As  Enlarging  or  Diminishing  Civil  Capacities. — As  to  the  constitu- 
tionality of  legislation  excluding  bigamists  and  polygamists  from  the  right  to 
vote  and  to  hold  office;  see  the  titles  Ei^Ectigns;  Territories. 

XIII.   Freedom  of  Speech  and   of  the  Press. 

Without  deciding  whether  there  is  to  be  found  in  the  fourteenth  amendment 
a  prohibition  upon  the  states  similar  to  that  upon  the  United  States  in  the  first 
amendment,  it  was  held  in  the  case  of  Patterson  v.  Colorado,  205  U.  S.  454,  462, 
51  L.  Ed.  879,  that  the  main  purpose  of  such  constitutional  provisions  is  to  pre- 
vent all  such  previous  restraints  upon  publications  as  had  been  practiced  by 
other  governments,  and  that  they  do  not  prevent  the  punishment  of  such  as 
may  be  deemed  contrary  to  the  public  welfare."** 

.  As  Restricting  the  Power  to  Punish  Libels  and  Contempts.— Accord- 
ingly it  is  held  that  such  provisions  afford  no  protection  to  persons  guilty  of 
criminal  libels  and  contempts.'-'^ 

As  Affected  by  Postal  Regulations;  Exclusion  of  Offensive  Matters 
from  the  Mails. — In  excluding  various  articles  from  the  mail,  the  object  of 
congress  has  not  been  to  interfere  with  the  freedom  of  the  press,  or  with  any 
other  rights  of  the  people,  but  to  refuse  its  facilities  for  the  distribution  of  mat- 
ter deemed  injurious  to  the  public  morals.  Congress  may  constitutionally  pro- 
vide that  corrupting  publications  and  articles  shall  not  be  transferred  through 
the  United  States  mails,  and  that  any  one  who  attempts  to  use  the  mail  for  such 
purpose  shall  be  punished.-'^  But  regulations  against  transporting  in  the  mail 
printed  matter,  which  is  open  to  examination,  cannot  be  enforced  so  as  to  in- 
terfere in  any  manner  with  the  freedom  of  the  press.  Liberty  of  circulating  is 
essential  to  that  freedom.  When,  therefore,  printed  matter  is  excluded  from 
the  mail,  its  transportation  in  any  other  way  as  merchandise  cannot  be  forbidden 
by  congress.'^" 

Addresses  in  Public  Places. — The  fourteenth  amendment  to  the  consti- 
tution does  not  destroy  the  power  of  the  states  to  make  police  regulations  concern- 
ing the  use  of  parks,  highways,  and  other  public  places;  therefore  an  ordinance 
which  prohibits  the  delivery  of  public  addresses  in  the  public  grounds  or  com- 
mons without  a  permit  from  the  mayor  of  the  city  is  not  unconstitutional."^ 

Ed    637;  Mormon  Church  v.  United  States,  319.  325,   1   L.   Ed.   155. 

136  U    S    1,  50,  34  L.   Ed.  481.  75.     Libels    and    contempts. — Respublica 

Section  5352  of  the  Revised  Statutes  of  v.  Oswald.  1   Dall.  319,  321,  325,  1  L.  Ed. 

the  United  States,  prohibiting  plural  mar-  155;  Patterson  v.  Colorado,  205  U.  S.  454, 

riages    in    the   territories    and      in     other  462,  51   L.   Ed.   879. 

places  over  which  the  United  States  have  76.     Postal    regulations     excluding      of- 

exclusive    jurisdiction,    and    providing    for  fensive  matter  from  the  mails. — Ex  parte 

the   punishment   thereof,   is   in   all  respects  Jackson,  96  U.   S.  727,  736,  24   L.   Ed.  877; 

constitutional      and      valid.       Reynolds    v.  In  re  Rapier,  143  U.   S.  110,  36  L.   Ed.  93; 

United    States,    98    U.    S.    145,    25    L.    Ed.  Horner   v.    United    States,    143    U.    S.    570, 

244.  578,    36   L.    Ed.   266. 

Where,  a  citizen,  knowing  that  his  wife  Literature  concerning  lotteries,  gift  en- 
was  living,  married  again  in  Utah,  and,  terprises,  etc. — Section  3894  of  the  Re- 
when  indicted  and  tried  therefor,  set  up  vised  Statutes  of  the  United  States,  and 
that  the  church  whereto  he  belonged  en-  the  amendments  thereto,  excluding  from 
joined  upon  its  male  members  to  prac-  the  United  States  mails  all  lottery  tickets 
tice  polygamy,  and  that  he,  with  the  sane-  and  all  letters,  postal  cards,  circulars  and 
tion  of  the  recognized  authorities  of  the  newspapers  concerning  or  advertising 
church,  and  by  a  ceremony  performed  lotteries  and_  gift  enterprises  and  draw- 
pursuant  to  its  doctrines,  did  marry  ings  therein,  is  not  in  violation  of  that  pro- 
again,  held,  that  the  court  properly  re-  vision  of  the  first  amendment  of  the  fed- 
fused'  to  charge  the  jury  that  he  was  en-  eral  constitution  respecting  the  freedom 
titled  to  an  acquittal,  although  they  should  of  speech  and  of  the  press.  In  re  Rapier, 
find  that  he  had  contracted  such  second  143  U.  S.  110,  36  L.  Ed.  93;  Horner  v. 
marriage  pursuant  to,  and  in  conformity  United  States,  143  U.  S.  570,  578,  36  L. 
■with,  what  he   believed  at   the  time   to  be  Ed.  266. 

a    religious    duty       Reynolds     v.      United  77.    Limitations   of   doctrine. — Ex   parte 

States,  98  U.    S.   145,   25   L.    Ed.   244.  Jackson,   96   U.    S.    727,   24   L.    Ed.    877;    In 

74.   Freedom  of  speech  and  of  the  press.  re  Rapier.  143  U.   S.   110.  36  L.  Ed.  93. 

, Accord:    Respublica  v.   Oswald,    1   Dall.  78.    Addresses   in   public   places. — Davis 
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Exclusion  of  Alien  Anarchists. — The  exchision  of  aHen  anarchists,  and 
the  summary  deportation  of  those  of  that  class  who  have  illegally  acquired  en- 
trance into  the  country,  is  not  an  abridgment  of  the  freedom  of  speech  or  of 
the  press  within  the  meaning  of  the  first  amendment  to  the  constitution.'^^ 

XIV.    Justice  without  Denial,  Purchase  or  Delay. 

Every  man  is  entitled  to  resort  to  all  the  courts  of  his  country  and  to  invoke 
the  protection  which  all  the  laws  and  all  the  courts  may  afiford  him;  and  this  is 
one   of  his   constitutional   rights   which   he  cannot  barter  away.^*^ 

Laws  Restricting  Right  to  Remove  Causes  to  the  Federal  Courts. — 

See  the  title  Removal  of  Causes. 

XV.     Searches   and  Seizures. 

See  the  title  Searches  and  Seizures. 

XVI.     Civil  Rights. 
See  the  title  Civil  Rights,  vol.  3,  p.  814. 

XVII.    Political  Rights  and  Privileges  and  Their  Protection. 

A.  Of  the  General  Rights  and  Privileges  Pertaining  to  Citizenship. — 
1.  Generally. — See,  generally,  the  title  Citizenship,  vol.  3,  p.  788. 

2.  Citizenship  in  the  States  and  the  Protection  Afforded  by  Art.  4.  §  2, 
OF  the  United  States  Constitution — a.  Persons  Entitled  to  Invoke  the  Pro- 
tection of  Art.  4,  §  2 — (1)  Generally. — As  to  who  are  citizens,  see,  generally, 
the  title  Citizenship,  vol.  3,  p.   788. 

(2)  Indians. — See  the  title  Indians. 

(3)  Persons  of  African  Descent. — Previous  to  the  adoption  of  the  fourteenth 
amendment  a  free  negro  of  the  African  race,  whose  ancestors  were  brought  to  this 
country  and  sold  as  slaves,  was  not  a  citizen  within  the  meaning  of  the  consti- 
tution of  the  United  States.^^  Consequendy,  the  special  rights  and  immunities 
guaranteed  to  citizens  did  not  apply  to  such  a  one.  And  not  being  "citizens" 
within  the  meaning  of  the  constitution,  they  were  not  entitled  to  sue  in  that 
character  in  a  court  of  the  United  States;  therefore  a  federal  circuit  court  had  no 
jurisdiction  in  such  a  suit.^^  fiig  flj-st  section  of  the  fourteenth  amendment, 
however,  abolishes  the  doctrine  of  the  Dred  Scott  case  and  makes  all  persons, 
including   those   of   African   descent,   born   or   naturalized   in   the   United   States 

V.     Massachusetts,    167    U.     S.     43,    42    L.  there    called    subjects,    are    the    sovereign. 

Ed.     71.  Th?'''    rights,    whether     collective      or    in- 

79.     Exclusion    of     alien      anarchists. —  dividual,  are  not  bound  to  give  way  to  a 

United   States  v.  Williams,   194   U.   S.   279,  sentiment    of    loyalty   to    the    person    of   a 

48  L.  Ed.  979,  upholding  the  Alien   Immi-  monarch.     The  citizen  here  knows  no  per- 

gration  Act  of  March  1903.  32  Stats.   1213.  son.   however   near   to   those   in   power,   or 


80.    Justice   without  denial,  purchase   or 


however    powerful    himself,    to    whom    he 


deaV-InrranTeCaTM^^^^^^^^  "^cte^'l'  l!'^     rights      which      the    .law 

445     451     22    L.    Ed.    365;    Doyle    v.    Con-  ^""[^S^?,  him   when   it   is    well   admmis- 

tinental  "ins.   Co.,  94  U.   S.   535,  536,  24   L.  ^^'^'^-  ,  ^V^?"   ^'{.  \'}  ^"f   °f  ^he   courts   of 

U  i    '  48                                    w          ,         ,  competent  jurisdiction,   has   established  his 

"The 'very   essence    of    civil   liberty   cer-  j^^f  ^  ^o  property,  there  is  no  reason  why 

tainly    consists    in    the    right    of   every   in-  ^^j,^^""   1°   ^"^,  P^7°"'  ,"^i"?'   ""^^'T^ 

dwidual    to    claim    the    protection    of    the  ^'''^^'  not   even   the   United   States,   should 

laws    whenever  he  receives  an  injury.  One  P^^^"'  him  from  using  the  means  which 

of  the  first  duties  of  government  is  to  af-  ^he   law  gives  him   for  .the  protection  and 

?ord    that    protection       In    Great    Britain.  ^".^.f  ^^"?e"t    of    that    right."     Mr.    Justice 

t^I   l.-;ncr   liimsplf    is    siied    in    the    resoect-  ^I'ller    delivering    the    opinion    m    United 

the    king   nimseit    is    sueo   in    ine    respeci  c+ofpo    7,    j  pp     infi    IT     «;     iqk     ooq     97    t 

ful  form  of  a  petition,   and  he   never  fails  pJ'^i^i'"    ^^^'    ^°^    ^-    ^-    ^^^-    ~^^'    ~^    ^^ 

to    comply    with    the     judgment      of      his  ',      „                   ,    »  r  . 

court"      Marshall,    C     J.,    delivering    the  81-     Persons   of   African   descent.— Scott 

opinion  of  the  court  in  Marbury  v.   Madi-  '-'■  Sandford,  19  How.  393,  15  L.  Ed.  691. 

son.   1   Cranch   137,  163,  2   L.   Ed.   60.  82.     Same.— Scott   v.   Sandford,   19   How. 

"Under  our  system  the  people,  who  are  393,  15   L.  Ed.  691. 


468 


CONSTITUTIONAL  LAW. 


and  subject  to  the  jurisdiction  thereof,  citizens  of  the  United  States  and  of  the 
state  wherein  they   reside. ^^ 

(4)  Persons  Not  Permitted  to  Share  in  Political  Privileges. — A  person  may 
be  a  citizen  within  the  meaning  of  this  section  ahhough  he  exercises  no  share 
of  the  poHtical  power  and  is  incapacitated  from  holding  particular  offices. 
Women  and  minors,  who  form  a  part  of  the  political  family,  cannot  vote;  and 
when  a  property  qualification  is  required  to  vote  or  hold  a  particular  office,  those 
who  have  not  the  necessary  qualification  cannot  vote  or  hold  the  office,  yet,  they 
are  citizens.®^ 

(5)  Persons  Not  Citizens  but  Permitted  to  Enjoy  Certain  Priznleges  under 
State  Laxvs. — It  is  competent  for  any  state  to  put  foreigners  and  others,  not 
oitizens  of  the  United  States,  upon  a  footing  with  its  own  citizens  as  to  all  the 
rif^hts  and  privileges  enjoyed  by  them  within  its  dominion  and  under  its  laws. 
But  they  cannot  make  such  persons  citizens  of  the  United  States,  nor  entitle 
them  to  sue  in  its  courts,  nor  to  any  of  the  privileges  and  immunities  of  a  citi- 
zen in  another  state.^^ 

(6)  Corporations. — The  term  "citizen"  as  used  in  that  provision  of  the  fed- 
eral constitution  declaring  that  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  states,  refers  to  natural 
persons  only,  members  of  the  body  politic  owing  allegiance  to  the  state,  not  to 
artificial  persons  created  by  the  legislature  and  possessing  only  such  attributes 
as  the  legislature  has  prescribed.s*^ 


83.  Same;  under  the  fourteenth  amend- 
ment—Slaughter-House  Cases,  16  Wall. 
36,    73,   21    L.    Ed.    394. 

84.  Persons  not  permitted  to  share  m, 
political  privileges.— Scott  v.  Sandford.  19 
How.  393,  422,  1.5  L.  Ed.  691;  Boyd  v.  Ne- 
braska, 143  U.  S.  135,  158.  36  L.  Ed.  103. 
See,  also,  the  title  CITIZENSHIP,  vol. 
3,  pp.  788.  789. 

85.  Persons  permitted  to  share  some  of 
the  privileges  of  citizenship. — Scott  v. 
Sandford.  19  How.  393,  422,  15  L.  Ed.  691; 
Boyd  V.  Nebraska,  143  U.  S.  135,  159,  160, 
36  L.   Ed.  103.     "  ^  ^      , 

86.  Corporations. — United    States    Bank 

V  Deveaux,  5  Cranch  61.  3  L.  Ed.  38; 
Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed.  274; 
Runyan  v.  Coster,  14  Pet.  122,  129,  10  L. 
Ed.  382;  Lafayette  Ins.  Co.  v.  French,  18 
How.  404.  15  L.  Ed.  451;  Ohio,  etc.,  R. 
Co.  V.  Wheeler,  1  Black  286,  17  L.  Ed. 
130;  Society  for  Savings  z'.  Coite,  6  Wall. 
594.   18   L.    Ed.   897;    Provident   Institution 

V  Massachusetts,  6  Wall.  611,  18  L.  Ed. 
907;  Hamilton  Co.  v.  Massachusetts,  6 
Wall.  632,  18  L.  Ed.  904;  Paul  v.  Virginia, 
8  Wall.  168.  19  L.  Ed.  357;  Ducat  v.  Chi- 
cago, 10  Wall.  410,  19  L.  Ed.  972;  Liver- 
pool'Ins.  Co.  V.  Massachusetts,  10  Wall. 
566  573,  19  L.  Ed.  1029;  Railway  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  Ed.  571; 
State  Tax  on  Railway  Gross  Receipts,  15 
Wall  284,  21  L.  Ed.  164;  Railroad  Co.  v. 
Peniston.  18  Wall.  5,  21  L.  Ed.  787;  Dela- 
ware Railroad  Tax.  18  Wall.  206,  21  L. 
Ed.  888;  Insurance  Co.  v.  Morse,  20  Wall. 
445  22  L.  Ed.  365;  Railroad  Co.  v.  Mary- 
land 21  Wall.  456,  472,  22  L.  Ed.  678; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
Ed.  347;  State  Railroad  Tax  Cases,  92  U. 
S  575  23  L.  Ed.  663;  Doyle  v.  Continen- 
tal Ins.  Co.,  94  U.  S.  535,  24  L.  Ed.  148; 
Pensacola  Tel.  Co.  v.  Western  Union  Tel. 


Co.,  96  U.  S.  1,  12,  24  L.  Ed.  708;  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L. 
Ed.  238;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727.  732,  28  L.  Ed.  1137;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  204,  29  L.  Ed.  158;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S.  110, 
117,  30  L.  Ed.  342;  Philadelphia,  etc.. 
Steamship  Co.  v.  Pennsylvania,  123  U.  S. 
326,  30  L.  Ed.  1200;  Pembina,  etc.,  Min. 
&  Mill.  Co.  V.  Pennsylvania,  125  U.  S. 
181,  187,  31  L.  Ed.  650;  California  v.  Cen- 
tral Pac.  R.  Co.,  127  U.  S.  1,  32  L.  Ed. 
150;  Fritts  v.  Palmer,  132  U.  S.  282,  288, 
33  L.  Ed.  317;  Home  Ins.  Co.  v.  New 
York  State,  134  U.  S.  594.  33  L.  Ed.  1025; 
Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S. 
217,  35  L.  Ed.  994;  Horn  Silver  Min.  Co. 
v.  New  York  State,  143  U.  S.  305,  314,  36 
L.  Ed.  164;  Ashley  v.  Ryan,  153  U.  S. 
436,  445,  38  L.  Ed.  773;  Hooper  v.  Cali- 
fornia. 155  U.  S.  648,  39  L.  Ed.  297;  Allge- 
yer  v.  Louisiana,  165  U.  S.  578,  583,  41  L. 
Ed.  832;  New  York  State  v.  Roberts,  171 
U.  S.  658,  43  L.  Ed.  323;  Blake  V.  Mc- 
Clung,  172  U.  S.  239,  259,  43  L.  Ed.  432; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28.  44  L.  Ed.  657;  Bedford  v.  Eastern 
Building  &  Loan  Ass'n,  181  U.  S.  227. 
241,  45  L.  Ed.  834;  Diamond  Glue  Co.  v. 
United  States  Glue  Co.,  187  U.  S.  611, 
617,  47  L.  Ed.  328;  Anglo  American  Prov. 
Co.  V.  Davis,  Prov.  Co.,  191  U.  S.  373,  374. 
48  L.  Ed.  225;  Western  Turf  Ass'n  v. 
Greenberg,  204  U.  S.  359,  363,  51  L.  Ed. 
520.  See,  also,  ante,  "Corporations."  VII, 
B,  1,  b.  .\nd  see  the  titles  CORPORA- 
TIONS; FOREIGN  CORPORATIONS; 
REMOVAL  OF  CAUSES. 

A  foreign  corporation  is  not  a  citi- 
zen within  the  meaning  of  this  section  of 
the  constitution  and  may  be  denied  the 
right   to  do  business  within   the   state,  or 
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Limitations  of  Rule. — To  the  general  rule  that  corporations  are  not  citi- 
zens within  the  meaning  of  the  privileges  and  immunities  clause  of  the  consti- 
tution, and  that  a  state  may  exclude  them  from  doing  business  within  its  borders, 
or  admit  them  subject  to  discriminatory  restrictions,  there  are  certain  ex- 
ceptions with  reference  to  corporations  engaged  in  interstate  commerce,  cor- 
porations created  for  federal  purposes,  the  right  to  institute  or  remove  causes 
into  the  federal  courts,  etc.  As  to  all  of  these  matters,  see  the  appropriate 
titles,  such  as  Corpor.\tions ;  Foreign  Corporations;  Interstate  and  For- 
eign Commerce;    Removal  of  Causes;    etc. 

b.  Purpose  and  Object  of  Art.  4,  §  2 — (1)  Prohibits  Discriminating  Leg- 
islation.— It  was  undoubtedly  the  object  of  §  2,  art.  4,  to  place  the  citizens  of 
each  state  upon  the  same  footing  with  citizens  of  other  states,  so  far  as  the  ad- 
vantages resulting  from  citizenship  in  those  states  are  concerned.  It  relieves 
them  from  the  disabilities  of  alienage  in  other  states,  prohibits  discriminatiiig 
legislation  by  one  state  against  the  citizens  of  another  state,  and  secures  to 
them  the  equal  protection  of  the  laws.^'^ 

(2)  Directed  against  State  Action. — This  section  does  not  confer  on  con- 
gress the  power  to  enact  a  law  which  would  punish  a  private  citizen  for  any  in- 
vasion of  the  rights  of  his  fellow  citizen,  conferred  by  the  state  of  which  they 
were  both  residents,  on  all  its  citizens  alike.^^  Like  the  fourteenth  amendment, 
it  is  directed  against  state  action.  Its  object  is  to  place  the  citizens  of  each  state 
upon  the  same  footing  with  citizens  of  other  states  and  inhibit  discriminating 
legislation   against  them  by  other  states. ^^ 

(3)  Forbids  the  Enforcement  of  Any  Enactment  Violating  Its  Terms. — This 
section  prohibits  a  state  from  enforcing  as  a  law  any  enactment  which  violates 
its  terms   from  whatever  source  originating.^*^ 

(4)  Article  4,  §  2,  Did  Not  Create  the  Rights  Protected. — The  second  sec- 
tion of  the  fourth  article  of  the  constitution  did  not  create  the  rights  which  are 
designated  as  privileges  and  immunities  of  citizens  of  the  states.^^ 

(5)  Affords  Ciiizen  No  Protection  against  the  Action  of  His  Own  State. — 
Neither  does  this  section  profess  to  control  the  power  of  the  state  governments 
over  the  rights  of  their  own  citizens.  It  does  not  protect  or  secure  the  priv- 
ileges or  immunities  of  citizens  against  the  power  of  the  state  in  which  they 
reside,  but  merely  guaranties  privileges  and  immunities  to  citizens  of  other 
states.92 

may  be   excluded   after  having  been   once  zens    of    the    United    States,    which    enact- 

admitted.     Security   Mut.   Life   Ins.   Co.  v.  ment,  by  and  with  the  consent  of  the  state 

Prewitt,    202    U.    S.    246,    50    L.    Ed.    1013;  of  Virginia,  was  enforced  as  a  law  in  that 

National   Council  v.   State  Council,  203  U.  commonwealth,   discriminated   against   the 

S.  151,  163,  51   L.  Ed.  132.  citizens    of   other   states   and   denied    them 

87.  Art.  4,  §  2,  prohibits  discriminating  the  equal  protection  of  the  laws  and  the 
legislation. — Paul  v.  Virginia,  8  Wall.  168,  right  to  acquire  and  enjoy  property  in  the 
180,  19  L.  Ed.  357;  Ward  f.  Maryland,  12  state  of  Virginia,  secured  to  them  by  §  2, 
Wall.  418,  430,  20  L.  Ed.  449:  Williams  art.  4,  of  the  federal  constitution.  Wil- 
V.  BrufTy,  96  U.  S.  176.  183,  24  L.  Ed.  716;  Hams  v.  Bruflfy,  96  U.  S.  176,  183,  24  L. 
Vance   v.   Vandercook   Co.,   170   U.   S.   438,  Ed.   716. 

42  L.  Ed.  1100;  Blake  v.  McClung,  172  U.  91.    Article  4,   §   2,   did   not   create   the 

S.  239.   252,   43   L.    Ed.   432.  rights  protected.— Slaughter-House   Cases, 

88.  Art.  4,  §  2,  directed  against  state  ac-       16  Wall.  36,  77,  21   L.   Ed.  394. 

tion. — United    States  v.    Harris,    106   U.    S.  92.    Does  not  protect  the  citizen  against 

629.  644,  27  L.  Ed.  290.  the   action   of   his     own    state.— Scott     v. 

89.  Same. — Paul  v.  Virginia,  8  Wall.  168,  Sandford,  19  How.  393,  422,  15  L.  Ed. 
19  L.  Ed.  357;  United  States  v.  Harris,  691;  Slaughter-House  Cases,  16  Wall.  36, 
106  U.   S.   629,   643.  27   L.    Ed.   290.  77,  21   L.   Ed.   394;    Bradwell   v.   The    State. 

90.  Forbids  the  enforcement  of  any  en-  16  Wall.  130,  21  L.  Ed.  442;  McKane  v. 
actment  in  violation  of  its  terms. — Wil-  Durston,  153  U.  S.  684,  687,  38  L.  Ed. 
Hams   V.    Brufify,    96    U.    S.    176,    184,    24    L.        867. 

Ed.  716.  Right  to  practice  law;   powers  of  state 

The    enactment  of  the  Confederate  States  not     Hmited     by     this     section. — Thus     a 

congress,  sequestrating  all  debts  owing  by  woman  who  is   denied   admission   to  prac- 

citizens  of  the  Confederate  States  to  citi-  tice   as  an  attorney  and  counselor  at  law 
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Powers  of  State  Not  Measured  by  Privileges  and  Immunities  Enjoyed 
by  Citizens  of  Other  State^. — Whatever  may  be  the  scope  of  §  2,  art.  4,  the 
constitution  of  the  United  States  does  not  make  the  privileges,  and  immunities 
enjoyed  by  the  citizens  of  one  state  under  the  constitution  and  laws  of  that 
state,  the  measure  of  the  privileges  and  immunities  to  be  enjoyed,  as  of  right, 
by  a  citizen  of  another  state  under  its  constitution  and  laws.*^^ 

Change  of  Residence;  Persons  No  Longer  Citizens  of  Another  State. 
— From  the  statement  made  in  the  preceding  paragraph,  it  necessarily  follows 
that  this  section  has  no  application  to  the  case  of  one  who  has  given  up  his  resi- 
dence in  one  state  and  become  a  citizen  of  the  state  of  whose  action  he  com- 
plains. He  is  no  longer  a  citizen  of  the  state  from  which  he  removed,  but  of 
the  state  in  which  he  resides,  and.  so  far  as  this  section  is  concerned,  that  state 
has  full  power  to  determine  his  status  and  to  legislate  upon  his  privileges  and 
rights  as  a  citizen.^'* 

(6)  Confers  No  Greater  Privilege  or  Immunity  than  Is  Enjoyed  by  Resident 
Citizens. — That  portion  of  §  2,  art.  4,  of  the  constitution  relating  to  the  priv- 
ileges and  immunities  of  the  citizens  of  the  several  states  does  not  give  non- 
resident citizens  any  greater  privileges  and  immunities  within  a  state  than  are 
enjoyed  there  by  its  own  citizens.  It  does  not  profess  to  control  the  power  of 
the  state  governments  over  their  own  citizens,  and  it  simply  declares  to  the  sev- 
eral states  that  whatever  those  rights  may  be,  that  as  they  grant  or  establish 
them  to  their  own  citizens,  or  that  as  they  limit  or  qualify,  or  impose  restrictions 
upon  their  exercise,  the  same,  neither  more  nor  less,  shall  be  the  measure  of 
the  rights  of  citizens  of  other  states  within  their  jurisdiction. »5 


under  the  laws  of  the  state  in  which  she 
resides,  cannot  complain  that  the  state 
has  abridged  her  rights,  privileges  and 
immunities  in  violation  of  this  section. 
Bradwell  v.  The  State,  16  Wall.  130,  21  L. 
Ed.  442. 

93.  Powers  of  state  not  measured  by 
the  privileges  and  immunities  enjoyed  by 
citizens  of  other  states. — McKane  v.  Durs- 
ton,  153   U.   S.   684,   687,   38   L.    Ed.    867. 

The  fact,  therefore,  that  in  most  of  the 
states  of  the  Union  a  defendant  convicted 
of  a  criminal  charge  other  than  murder 
has  the  right,  as  a  matter  of  law,  upon 
the  granting  of  an  appeal  from  the  judg- 
ment of  conviction,  to  give  bail  pending 
such  appeal,  does  not  render  unconstitu- 
tional a  state  law  which  denies  the  right 
to  give  bail  in  such  cases.  McKane  v. 
Durston,  153  U.  S.  684,  687,  38  L.  Ed. 
867. 

94.  As  to  persons  no  longer  citizens  of 
another  state. — Scott  v.  Sandford,  19  How. 
393  422,  15  L-  Ed.  691;  Bradwell  V.  The 
State,   16   Wall.   130,   138,   21    L.    Ed.   442. 

In  the  case  last  cited,  the  court  held  it 
to  be  immaterial  that  the  plaintiff  alleged 
that  she  was  born  in  the  state  of  Ver- 
mont while  the  record  showed  that  she 
resided  in  and  was  a  citizen  of  the  state 
of  Illinois,  the  state  of  whose  action  she 
complained.  The  fourteenth  amendment 
declares  that  citizens  of  the  United  States 
are  citizens  of  the  state  within  which  they 
reside,  and  while  there  may  be  a  tem- 
porary residence  in  one  state,  with  intent 
to  return  to  another  which  will  not  create 
citizenship  in  the  former,  yet  an  allega- 
tion that  the  plaintiff  was  born  in  the 
state    of    Vermont    but    had     resided      for 


many  years  in  the  city  of  Chicago  in  the 
state  of  Illinois,  states  nothing  to  take 
her  case  out  of  the  definition  of  citizen- 
ship of  a  state  as  defined  by  the  first  sec- 
tion of  the  fourteenth  amendment."  Brad- 
well V.  The  State,  16  Wall.  130.  138,  21 
L.    Ed.   442. 

95.  Confers  no  greater  privilege  or  im- 
munity than  is  enjoyed  by  resident  citi- 
zens.—Bank  V.  Earle,  13  Pet.  519,  586,  10 
L.  Ed.  274;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Downham  v.  Alexandria 
Council,  10  Wall.  173,  175,  19  L.  Ed. 
829;  Ducat  v.  Chicago,  10  Wall.  410,  19 
L.  Ed.  972;  Slaughter-House  Cases,  16 
Wall.  36,  77,  21  L.  Ed.  394;  Williams  V. 
Bruffy,  96  U.  S.  176,  183,  24  L.  Ed.  716; 
Kimmish  v.  Ball,  129  U.  S.  217,  222,  32 
L.  Ed.  695;  Detroit  v.  Osborne.  135  U.  S. 
492,  498,  34  L-  Ed.  260;  Missouri,  etc.,  R. 
Co.  V.  Haber,  169  U.  S.  613,  631,  42  L. 
Ed.   878. 

"A  citizen  of  another  state  going  into 
Michigan  may  be  entitled  under  the  fed- 
eral constitution  to  all  the  privileges  and 
immunities  of  citizens  of  that  state;  but 
under  that  constitution  he  can  claim  no 
more.  He  walks  the  streets  and  high- 
ways in  that  state,  entitled  to  the  same 
rights  and  protection,  but  none  other,  than 
those  accorded  by  its  laws  to  its  own  citi- 
zens." Detroit  v.  Osborne,  135  U.  S.  492, 
498,    34   L.    Ed.   260. 

If,  therefore,  under  the  local  law  of  the 
state,  no  action  lies  in  favor  of  a  citizen 
who  sustains  injury  by  reason  of  a  defec- 
tive sidewalk,  neither  can  a  citizen  of  an- 
other state  who  has  sustained  an  injury 
from  like  cause  maintain  an  action  there- 
for in  the  federal,  courts.  Detroit  7k  Os- 
borne,   135    U.   S.    492.   498,   34   L.    Ed.   260. 
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Citizen  Not  Entitled  to  Claim  in  Another  State  Special  Privileges  En- 
joyed under  the  Laws  of  His  Own. — This  rule  implies,  of  course,  that  a  cit- 
izen going  into  another  state  leaves  behind  him  any  special  privilege  or  immunity 
which  he  may  enjoy  under  the  laws  of  his  own;  or  if  he  is  permitted  to  claim 
it  at  all,  it  is  only  upon  a  basis  of  comity.^'' 

Nonresident  Cannot  Claim  Benefits  and  Reject  Burdens. — Neither  was 
this  section  intended  to  give  to  the  citizens  of  each  state  the  privileges  of  citizens 
in  the  several  states,  and  at  the  same  time  to  exempt  them  from  the  liabilities 
which  the  exercise  of  such  privilege  would  bring  upon  individuals  who  are 
citizens  of  the  state,  since  this  would  be  to  give  the  citizens  of  other  states  far 
higher  and  greater  privileges  than  are  enjoyed  by  the  citizens  of  the  state  itself. ^"^ 

Statute  Not  Invalid  Where  It  Applies  Alike  to  Citizens  of  All  the 
States. — A  statute  of  a  state  cannot  be  inconsistent  with  this  clause  of  the  con- 
stitution where  it  is  equally  applicable  to  citizens  of  all  the  states,  and  no  dis- 
crimination is  shown.  In  such  case  no  privileges  are  granted  to  citizens  of  that 
state  that  are  denied  to  citizens  of  other  states.'-''* 

c.  Prhnlegcs  and  Immunities  Secured  to  Citicen  by  Art.  4,  §  2 — (1)  Gen- 
erally.— The  first  occurrence  of  the  words  "privileges  and  immunities"  in  our 
constitutional  history  is  to  be  found  in  the  fourth  of  the  articles  of  the  confed- 
eration ;  it  is  there  provided  "that  the  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people  of  the  different  states  in  this  Union, 
the  free  inhabitants  of  each  of  these  states,  ])aupers,  vagabonds  and  fugitives 
from  justice  excepted,  shall  be  entitled  to  all  the  privileges  and  immunities  of 
free  citizens  in  the  several  states ;  and  the  people  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  free  citizens  in  the  several  states ;  and 
the  people  of  each  state  shall  have  free  ingress  and  regress  to  and  from  any  other 
state,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce,  subject 
to  the  same  duties,  impositions  and  restrictions  as  the  inhabitants  thereof  re- 
spectively." The  corresponding  provision  in  the  constitution  of  the  United 
States,  as  originally  adopted,  is  found  in  §  2  of  the  fourth  article,  which  declares : 
"That  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states."  The  purpose  of  both  these  provisions  is  the 
same,  and  the  privileges  and  immunities  embraced  in  the  latter  are  the  same  as 
those  in  the  first. ^^  In  attempting  to  classify  these  privileges  and  immunities, 
Mr.  Justice  Washington  said  in  Corfield  v.  Coryell,  4  Wash.  Cir.  Ct.  371,  380: 
"The  inquiry  is,  what  are  the  privileges  and  immunities  of  citizens  of  the  several 

96.  Citizen  not  entitled  to  claim  in  an-  from  license  tax. — An  ordinance  of  the 
other  state  special  privileges  enjoyed  un-  city  of  Alexandria  which  imposed  a  li- 
der  the  laws  of  his  own. — Paul  v.  Virginia,  cense  tax  of  $200  upon  dealers  in  beer  or 
8  Wall.  168,  19  L.  Ed.  357;  Ducat  v.  Chi-  ale  which  was  not  manufactured  in  that 
cago,  10  Wall.  410,  19  L.  Ed.  972;  Bank  city  but  brought  there  for  sale,  it  not  ap- 
V.  Earle,  13  Pet.  519,  586,  587,  10  L.  Ed.  pearing  but  that  the  beer  and  ale  in  which 
274.  the  defendant's  dealt  might  not  have  been 

97.  Nonresident  cannot  claim  benefits  manufactured  in  other  parts  of  the  same 
and  reject  the  burdens. — Bank  v.  Earle.  state,  was  held  not  to  impair  any  privi- 
13  Pet.  519,  586,  10   L.   Ed,  274.      _  leges    or    immunities    of    citizens    of    other 

Foreign    corporations    not     entitled      to  states,  who,  equally  with  citizens  of  Vir- 

special  exemptions. — Thus   the   individuals  ginia,  and  upon  the  same  terms,  could  deal 

composing    a    foreign    corporation    cannot  in  the  city  of  Alexandria  in  similar  goods, 

demand  as  a  constitutional  right  the  privi-  Downham  v.  Alexandria  Council,  10  Wall, 

lege   for    their    corporation    of    transacting  173,  175,   19   L.   Ed.   829. 
business    and     entering      into      contracts  93.  Statute    valid   if   applicable    alike    to 

within  a  state  upon  the  ground  that  they  citizens    of    all    the    states.— Kimmish    v 

are    citizens    of    one    of    the    states    of    the  gaU     jog    U.    S.    217,    222.    33    L     Ed     695- 

Union,   and   at   the   same   time   claim   their  Rgij   ^,    Colorado,    187    U.    S.    137,    152     47 

exemption    from    personal     liability      upon  l     Ed.    108. 

the  contracts  of  the  corporation,  as  well  ^^  Privileges  and  immunities  as  used 
as  the  benefit  of  other  privileges  con-  .^  ^^^  g  2%nd  in  the  articles  of  con- 
ferred upon  It  by  the  laws  of    he  state    n  federation.-Slaughter-House      Cases,       16 

S^^'^10   \H  ".'ht     10   T      Ed    27?        '  Wall.  36,  75,  21   L-  Ed.  394;  Lottery  Case, 

Pet.    519,    586.    587,    10    1^.    i^a.    ^74.  .,0   tj    o    001     -i^r,     47  7      p^i    400 

Right   of   foreign   citizen   to   exemptionr       ^^^  ^-  ^-  "^■'^'  ^^•^'  *^  ^-  ^^-  ^^^- 
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states?  We  feel  no  hesitation  in  confining  these  expressions  to  those  privileges 
and  immunities  which  are,  in  their  nature,  fundamental;  which  belong,  of  right, 
to  the  citizens  of  all  free  governments;  and  which  have,  at  all  times,  been  en- 
joyed by  citizens  of  the  several  states  which  compose  this  union,  from  the  time 
of  their  becoming  free,  independent  and  sovereign.  What  these  fundamental 
principles  are,  it  would  be  more  tedious  than  difficult  to  enumerate.  They  may, 
however,  be  all  comprehended  under  the  following  general  heads:  protection  by 
the  government,  the  enjoyment  of  life  and  liberty,  with  the  right  to  acquire  and 
possess  property  of  every  kind,  and  to  pursue  and  obtain  happiness  and  safety, 
subject  nevertheless,  to  such  restraints  as  the  government  may  prescribe  for  the 
general  good  of  the  whole."  This  langviage  has  been  repeatedly  approved  by  the 
federal  supreme  court. i  This  classification,  as  shown  by  others  given  in  the 
notes,  is  not  to  be  considered  as  exhaustive.  Indeed,  the  court  has  more  than 
once  refused  to  attempt  any  definition  or  classification  designed  to  embrace  every 
case  that  may  arise,  but  has  left  the  meaning  to  be  determined  in  each  case  upon 
a  view  of  the  particular  rights  asserted  or  denied  therein. ^ 

Citizens  of  Other  States  Not  Entitled  to  Enjoy  Every  Privilege  Ac- 
corded to  Resident  Citizens. — In  view  of  these  principles,  it  must  not  be 
understood  that  a  citizen  of  one  state  is  entitled  to  enjoy  in  another  state  every 
privilege  that  may  be  given  in  the  latter  to  its  own  citizens.  There  are  privileges 
that  may  be  accorded  by  a  state  to  its  own  people  in  which  citizens  of  other 
states  may  not  participate  except  in  conformity  to  such  reasonable  regulations 
as  may  be  established  by  the  state.^     "The  constitution  forbids  only  such  legis- 


1.  Privileges  and  immunities  as  defined 
and  classified  by  Mr.  Justice  Washington 
in  Corfield  v.  Coryell.— See  Ward  v.  Mary- 
land, 12  Wall.  418,  430,  20  L.  Ed.  449; 
Slaughter-House  Cases,  16  Wall.  36,  76, 
21  L.  Ed.  394;  Boyd  v.  Nebraska,  143  U. 
S.  135,  160,  36  L.  Ed.  103;  Maxwell  v. 
Dow  176  U.  S.  581,  588,  589,  44  L.  Ed. 
597;  Hodges  v.  United  States,  203  U.  S. 
1,    15,    51    L.    Ed.    65. 

Other  attempts  to  define  or  classify 
privileges  and  immunities. — Mr.  Justice 
Curtis,  in  Scott  v.  Sanford,  19  How.  393, 
580,  15  L,.  Ed.  691,  described  them  as 
such  "as  belonged  to  general   citizenship." 

In  the  Slaughter-House  Cases,  16  Wall. 
36.  21  L.  Ed.  394,  the  classifications  of 
I\Ir.  Justice  W^ashington  in  Corfield  v. 
Coryell,  4  Wash.  C.  C.  371,  and  of  the 
supreme  court  in  Ward  v.  Maryland,  12 
Wall.  418,  430,  20  L.  Ed.  449,  were  said 
to  embrace  generally  those  fundamental 
civil  rights  for  the  security  and  establish- 
ment of  which  organized  society  is  in- 
stituted. See,  also,  Boyd  v.  Nebraska, 
]43  U.  S.  135,  160,  36  L.  Ed.  103;  McPher- 
son  V.  Blacker,  146  U.  S.  1,  37.  36  L.  Ed. 
8G9. 

The  intention  of  §  2  of  article  4  was 
to  confer  on  the  citizens  of  the  several 
states  all  the  privileges  and  immunities  to 
v.'hich  the  citizens  of  the  same  state  would 
be  entitled  under  like  circumstance.  Cole 
V.  Cunningham,  133  U.  S.  107,  113,  33  L. 
Ed.   538. 

If  he  ranks  as  a  citizen  in  the  state  to 
which  he  belongs,  within  the  meaning  of 
the  constitution  of  the  United  States, 
then,  whenever  he  goes  into  another  -tate, 
the  constitution  clothes  him,  as  to  rights 
of  persons,  with  all  the  privileges  and  im- 
munities which   belong  to   citizens   of  the 


state.  (Opinion  of  Taney,  C.  J.)  Scott?'. 
Sandford,  19  How.  393,  422,  15  L.  Ed. 
691. 

2.  Classification  not  exhaustive. — Con- 
ner V.  Elliott,  18  How.  591,  593.  15  L.  Ed. 
497;  McCready  v.  Virginia,  94  U.  S.  391, 
395,  24   L.   Ed.  248. 

"This  court  has  never  undertaken  to- 
give  any  exact  or  comprehensive  defini- 
tion of  the  words  'privileges  and  im- 
munities' in  art.  4  of  the  constitution  of 
the  United  States.  Referring  to  this 
clause,  Mr.  Justice  Curtis,  speaking  for 
the  court  in  Conner  v.  Elliott,  18  How. 
591,  593,  15  L.  Ed.  497,  said:  'We  do  not 
deem  it  needful  to  attempt  to  define  the 
meaning  of  the  word  privileges  in  this 
clause  of  the  constitution.  It  is  safer, 
and  more  in  accordance  with  the  duty  of 
a  judicial  tribunal,  to  leave  its  meaning 
to  be  determined,  in  each  case,  upon  a 
view  of  the  particular  rights  asserted  and 
denied  therein.  And  especially  is  this 
true  when  we  are  dealing  with  so  broad 
a  provision,  involving  matters  not  only 
of  great  delicacy  and  importance,  but 
which  are  of  such  a  character  that  any 
merely  abstract  definition  could  scarcely 
be  correct;  and  a  failure  to  make  it  so 
would  certainly  produce  mischief.'  "  Blake 
V.  McClung,  172  U.  S.  239,  248.  43  L.  Ed. 
432. 

3.  Citizens  of  other  states  not  entitled 
to  enjoy  every  privilege  of  resident  citi- 
zens.—Blake  V.  McClung,  172  U.  S.  239, 
256,  43   L.   Ed.  432. 

The  privileges  and  immunities  secured 
to  citizens  of  each  state  in  the  several 
states,  by  this  clause,  are  those  privileges 
and  immunities  which  are  common  to  the 
their  constitution  and  laws  by  ->■''- 
citizens      in      the      latter       states     under 
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lation  affecting  citizens  of  the  respective  states  as  will  substantially  or  practically 
put  a  citizen  of  one  state  in  a  condition  of  alienage  when  he  is  within  or  when 
he  removes  to  another  state,  or  when  asserting  in  another  state  the  rights  that 
commonly  appertain  to  those  who  are  part  of  the  political  community  known  as 
the  people  of  the  United  States,  by  and  for  whom  the  government  of  the  Union 
was  ordained  and  established.'"'* 

(2)  Rights  Attached  by  Law  to  Contracts. — According  to  the  express  words 
and  clear  meaning  of  this  clause,  no  privileges  are  secured  by  it  except  those 
which  belong  to  citizenship.  Rights  attached  by  the  law  to  contracts,  by  reason 
of  the  place  where  such  contracts  are  made  or  executed,  wholly  irrespective  of 
the  citizenship  of  the  parties  to  those  contracts,  cannot  be  deemed  "privileges  of 
a  citizen,"  within  the  meaning  of  the  constitution.^ 

(3)  Right  to  Vote  and  Hold  Office. — The  constitutional  provision  giving  priv- 
ileges and  immunities  in  other  state?  does  not  give,  to  persons  who  are  tempo- 
rarily in  another  state,  without  taking  up  their  residence  there,  any  political  right 
as  to  voting  or  holding  office,  or  in  any  other  respect;  for  a  citizen  of  one  state 
has  no  right  to  participate  in  the  government  of  another.^  "So,  a  state  may,  by 
rule  uniform  in  its  operation  as  to  citizens  of  the  several  states,  require  residence 
within  its  limits  for  a  given  time  before  a  citizen  of  another  state  who  becomes 
a  resident  thereof  shall  exercise  the  right  of  suffrage  or  become  eligible  to  office. 
It  has  never  been  supposed  that  regulations  of  that  character  materially  inter- 
fered with  the  enjoyment  by  citizens  of  each  state  of  the  privileges  and  immuni- 
ties secured  by  the  constitution  to  citizens  of  the  several  states."'^ 

(4)  Right  to  Fish  or  Fozvl  in  Public  Waters  of  .4nother  State. — The  second 
section  of  the  fourth  article  of  the  constitution,  which  declares  that  the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens   in  the  several  states,  does  not   vest   the  citizens  of  one  state  with  any 


tue  of  their  being  citizens.  Special 
privileges  enjoyed  by  citizens  in  their 
own  states  (as  for  example  corpo- 
rate privileges  and  immunities)  are  not 
secured  by  it  in  other  states.  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  .357.  fol- 
lowed in  Ducat  v.  Chicago,  10  Wall.  410, 
19  L.   Ed.  972. 

4.  Same.— Blake  v.  McClung,  172  U.  S. 
239,   256,  43   L.    Ed.   432. 

5.  Rights  attached  by  law  to  contracts. 
— Conner  v.  Elliott,  18  How.  591,  593.  15 
L.    Ed.    497. 

Rights  attached  by  law  to  contract  of 
marriage. — The  law  of  Louisiana  gives  a 
community  of  acquets  or  gains  between 
married  persons,  where  the  marriage  is 
contracted  within  the  state,  or  where  the 
marriage  is  contracted  out  of  the  state 
and  the  parties  afterwards  go  to  Louisi- 
ana to  live.  Held,  that  the  privilege  thus 
conferred  upon  the  wife  does  not  extend, 
by  virtue  of  this  provision  of  the  con- 
stitution, to  a  native-born  citizen  of 
Louisiana  who  was  married  while  under 
age,  in  the  state  of  Mississippi,  and  in 
which  state  she  was  domiciled  together 
with  her  husband  during  the  continuance 
of  the  marriage.  Land  in  Louisiana,  ac- 
quired by  the  husband  during  the  mar- 
riage, was  not  subject  to  the  Louisiana 
law  in  respect  to  the  community  of  ac- 
quets or  gains.  The  right  was  one  whrch 
attached  to  the  contract  of  marriage, 
which  the  state  of  Louisiana  had  a  right 
to  regulate,  and  was  not  one  of  the  pe;- 
sonal  rights  of  a  citizen,  within  the  mean- 


ing of  the  constitution.     Conner  v.  Elliott, 
JS    How.    591,    594,    15    L.    Ed.    497. 

6.  Right  to  vote  and  hold  office. — Scott 
V.  Sandford  (opinion  of  Taney,  C.  J.), 
19  How.  393.  422,  15  L.  Ed.  691. 

7.  Same;  residence  requirements. — 
Blake  v.  McClung,  172  U.  S.  239,  256,  259, 
43    L.    Ed.    432. 

"We  are  unable  to  see  any  violation  of 
the  federal  constitution  in  the  provision 
of  the  state  statute  for  the  declaration  of 
the  intent  of  a  person  coming  into  the 
state  before  he  can  claim  the  right  to  be 
registered  as  a  voter.  The  statute,  so  far 
as  it  provides  conditions  precedent  to  the 
exercise  of  the  elective  franchise  within 
the  state,  by  persons  coming  therein  to 
reside  (and  that  is  as  far  as  it  is  neces- 
sary to  consider  it  in  this  case),  is  neither 
an  unlawful  discrimination  against  any 
one  in  the  situation  of  the  plaintifif  in  er- 
ror nor  does  it  deny  to  him  the  equal  pro- 
tection of  the  laws,  nor  is  it  repugnant  to 
any  fundamental  or  inalienable  rights  of 
citizens  of  the  LTnited  States,  nor  a  vio- 
lation of  any  implied  guaranties  of  the 
federal  constitution."  Pope  v.  Williams. 
193  U.  S.  621,  633,  48  L.   Ed.  817. 

"The  right  of  a  state  to  legislate  upon 
the  subject  of  the  elective  franchise  as  to 
it  may  seem  good,  subject  to  the  condi- 
tions already  stated,  being,  as  we  believe, 
unassailable,  we  think  it  plain  that  the  stat- 
ute in  question  violates  no  right  pro- 
tected by  the  federal  constitution."  Pope 
V.  Williams,  193  U.  S.  621,  633.  48  L.  Ed. 
817. 
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interest  in  the  common  property  of  the  citizens  of  another  state.'^  Subject  to  the 
paramount  right  of  navigation,  the  regulation  of  which  in  relation  to  foreign  and 
interstate  commerce  has  been  granted  to  the  United  States,  each  state  owns  the 
beds  of  all  tide  waters  within  its  jurisdiction,  and  may  appropriate  them  to  be 
used  by  its  citizens  as  a  common  for  taking  and  cultivating  tish,  if  navigation 
be  not  thereby  obstructed.  The  right  which  the  citizens  of  the  state  thus  ac- 
quire is  a  property  right,  and  not  a  mere  privilege  or  immunity  of  citizenship.® 

(5)  Equal  Protection  of  the  Laws. — See  ante,  "Prohibits  Discriminating 
Legislation,"  XVII,  A,  2,  b,  (1)  ;  "Equal  Protection  of  the  Laws;  Class  Legis- 
lation," VII,  et  seq.    See,  also,  the  title  Civil  Rights,  vol.  3,  p.  814,  et  seq. 

(6)  The  Right  of  Free  Ingress  and  Egress. — The  provision  that  the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states  was  taken  from  the  fourth  article  of  confederation,  which  provided 
that  "the  free  inhabitants  of  each  of  these  states  *  *  *  shall  be  entitled  to 
all  privileges  and  immunities  of  free  citizens  in  the  several  states;  and  the 
people  of  each  state  shall  have  free  ingress  and  egress  to  and  from  any  other 
state,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce ;"  while 
other  parts  of  the  same  article  were  also  brought  forward  in  article  4  of  the  con- 
stitution. ^^^  There  can  be  but  little  question  that  the  purpose  of  the  fourth  ar- 
ticle of  the  confederation,  and  of  this  particular  clause  of  the  constitution,  is 
the  same,  and  that  the  privileges  and  immunities  intended  are  the  same  in 
each.^i  Thus  it  is  seen  that  the  right  of  passage  of  persons  and  property  from 
one  state  to  another  cannot  be  prohibited  by  congress. ^^  Neither  can  any  state 
deny  to  the  citizens  of  other  states  the  right  of  free  ingress  into  and  egree  there- 
from.^^ 

Does  Not  Include  the  Right  to  Recover  Damages  Sustained  While 
Traveling  in  State. — The  right  of  a  citizen  of  the  United  States  to  travel 
from  one  state  to  another  does  not  include  the  right  to  recover  damages  for 
injuries  sustained  while  traveling  within  a  state  wlien  under  the  circumstances 
a  recovery  is  not  permitted  by  the  laws  of  the  state.  The  one  right  is  not  an 
incident  of  the  other.  The  right  to  recover  damages  for  personal  injuries  and 
the  circumstances  under  which  it  may  be  recovered  are  matters  entirely  within 
the  state  control. ^^  And  this  is  true  even  though  the  action  is  brought  in  a  state 
in    which    an   action    would    lie   under   the    same    circumstances. ^^ 

(7)  The  Right  to  Engage  in  Trade,  Commerce  or  Lawful  Bu.nness. — This 
section  secures  to  the  citizens  of  each  state  the  right  to  engage  in  lawful  com- 
merce, trade,  or  business  in  every  other  state  without  molestation  and   without 

8.  Right  to  fish  or  fowl  in  public  waters  Wall.  168.  180,  19  L.  Ed.  357;  Ward  v. 
of  another  state.— McCready  v.  Virginia,  Maryland,  12  Wall.  418,  4.30,  20  L.  Ed.  449; 
94  U.  S.  391,  24  L.   Ed.  248.  Slaughter-House    Cases,    16    Wall.    36,    79, 

9.  Same.— McCready  v.  Virginia.  94  U.  21  L.  Ed.  394. 

S.   391,  24  L.   Ed.  248.  14.  As  to  the  right  to  recover  damages 

Statute  forbidding  nonresidents  to  plant)  sustained    while     traveling     in      state. — 

oysters. — A    law    of    Virginia,     by      which  Martin    v.    Pittsburg,   etc.,    R.    Co.,    203    U. 

persons  not  citizens  of  that  state  are  pro-  S.  284,  295,   51   L-   Ed.   184;   Detroit  v.   Os- 

hibited    from    planting    oysters    in    the    soil  borne,  135  U.  S.  492,  498,  34  L.  Ed.  260. 

covered   by    her   tide    waters,    is    neither   a  15.    Same. — Martin  v.   Pittsburg,  etc.,  R. 

regulation    of    commerce    nor    a    violation  Co..  203  U.  S.  284,  51  L-  Ed.  184. 

of    any    privilege    or    immunity    of    inter-  The    Pennsylvania    statute    of    April    4, 

state    citizenship.      McCready    v.    Virginia,  1868,   P    L.  58,   which  places   postal  clerks 

94  U.   S.   391.   24   L.   Ed.   248.  in    the    same    class    as    employees    of    rail- 

10.  The  right  of  free  ingress  and  egress.  roads  and  others  who  are  subjected  to 
— Lottery  Case,  188  U.  S.  321,  373,  47  L.  greater  risks  than  passengers,  and  pro- 
Ed.   492,   per   Fuller,   C.   .T.                                   ■    hibits    a    recovery    for    injuries    sustained 

11.  Same. — Slaughter-House  Cases,  16  by  accident,  except  in  those  cases  in  which 
Wall.  36,  75,  21  L.  Ed.  394;  Lottery  Case,  employees  and  others  not  passengers 
188  U.  S.  321,  374,  47  L.  Ed.  492.  would  be  entitled  to  recover,  is  not  uncon- 

12.  Same. — Lottery  Case,  188  U.  S.  321,  stitutional  as  abridging  the  privileges  or 
374,   47   L.    Ed.   492,   per   Fuller,    C.   J.  immunities    of   the    citizens   of   the    United 

13.  Same. — Crandall  v.  Nevada,  6  Wall.  States.  Martin  7>.  Pittsburg,  etc.,  R.  Co., 
35,   36,   18    L.    Ed.   745;    Paul  v.   Virginia,   8  203  U.  S.  284,  296,  51  L.  Ed.  184. 
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discrimination  in  the  matter  of  taxes,  fees,  or  excises. i^'     But  the  exaction  of  a 


16.  Right  to  engage  in  trade,  commerce, 
or  lawful  business. — Uownliam  v.  Alex- 
andria Council,  10  Wall.  173,  175,  19  L. 
Ed.  829;  Passenger  Cases,  7  How.  283. 
383,  12  L.  Ed.  702;  Woodruff  v.  Parham, 
8  Wall.  123,  140,  19  L.  Ed.  382;  Hinson  v. 
Lott,  8  Wall.  148,  153,  19  L.  Ed.  389; 
Ward  V.  Maryland,  12  Wall.  418.  430,  20 
L.  Ed.  449;  Welton  v.  Missouri,  91  U. 
S.  275,  23  L.  Ed.  347;  Cook  -v.  Pennsyl- 
vania, 97  U.  S.  566,  24  L.  Ed.  1015;  Ma- 
chine Co.  V.  Gage,  100  U.  S.  676.  25  L. 
Ed.  754;  Webber  v.  Virginia,  103  U.  S. 
344,  347.  26  L.  Ed.  565;  Wallin<j  v.  Michi- 
gan, 116  U.  S.  446,  29  L.  Ed.  691;  Robbins 
V.  Shelby  County  Taxing  District,  120  U. 
S.  489,  493,  494.  30  L.  Ed.  694;  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  32  L. 
Ed.  637;  Emert  v.  Missouri,  156  U.  S. 
296,  39  L.  Ed.  430;  Blake  v.  McClung. 
172  U.  S.  239,  252,  256,  43  L.  Ed.  432; 
Blake  v.  McClung,  176  U.  S.  59,  64,  44 
L.  Ed.  371;  Austin  v.  Tennessee,  179  U. 
S.   343.  344,   45   L-    Ed.   224. 

It  is  not  in  the  power  of  one  state, 
when  establishing  regulations  for  the  the 
conduct  of  private  business  of  a  particular 
kind,  to  give  its  own  citizens  essential 
privileges  connected  with  that  business 
which  it  denies  to  citizens  of  other  states. 
Blake  v.  McClung,  172  U.  S.  239,  252,  43 
L.  Ed.  432,  reaffirmed  in  Blake  v.  Mc- 
Clung, 176  U.  S.  59,  64,  44  L.  Ed.  371. 

While  a  state  may  reserve  to  its  own 
citizens  certain  privileges  connected  with 
the  conducting  of  a  particular  business  by 
a  private  corporation,  it  cannot  by  leg- 
islation put  a  citizen  of  another  state 
practically  in  a  condition  of  alienage  by 
denying  him  the  right  which  all  citizens 
of  the  United  States  possess  in  common. 
Blake  v.  McClung,  172  U.  S.  239,  256,  43 
L.  Ed.  432,  reaffirmed  in  Blake  v.  Mc- 
Clung. 176  U.   S.  59,  64,  44   L.    Ed.   371. 

The  states  cannot,  under  the  guise  of 
inspection  or  revenue  laws,  or  police  regu- 
lations, create  discriminations  in  favor  of 
hom£  producers  or  manufacturers  against 
the  producers  or  manufacturers  of  otlier 
states.  Passenger  Cases.  7  How.  283,  383, 
12  L.  Ed.  702;  Ward  v.  Maryland,  12  Wall. 
418,  20  L.  Ed.  449;  Welton  v.  Missouri, 
91  U.  S.  275,  23  L.  Ed.  347;  Austin  v. 
Tennessee,  179  U.  S.  343,  344,  45  L.  Ed. 
224. 

A  state  has  no  power  to  impose  a 
higher  license  tax  upon  a  nonresident  en- 
gaged in  business  within  the  state  than  it 
has  upon  a  resident  of  the  state  under  like 
circumstances.  Kehrer  v.  Stewart,  197  U. 
S.  60,  70.  49  L.   Ed.  663. 

A  statute  of  Maryland  required  all 
traders  resident  within  the  state  to  take 
out  licenses  and  to  pay  therefor  certain 
sums,  regulated  by  a  sliding  scale,  accord- 
ing to  the  value  of  their  stock  in  trade. 
The  statute  also  made  it  a  penal  offense 
for  any  person,  not  being  a  permanent 
resident  in  the   state,  to  sell,  offer,  or  ex- 


pose for  sale,  within  certain  limits  in  the 
state,  any  goods,  wares  or  merchandise 
whatever,  other  than  agricultural  products 
and  articles  manufactured  in  Maryland, 
within  the  said  limits,  either  by  card, 
sample,  or  other  specimen,  or  by  any 
written  or  printed  trade  list  or  catalogue, 
wh  ther  such  person  was  the  maker  or 
manufacturer  thereof  or  not,  without  first 
obtaining  a  license  so  to  do,  said  license 
to  be  renewed  annually,  and  a  license  tax 
of  $300  to  be  paid  therefor.  Held,  that 
this  statute  imposed  a  discriminating  tax 
I'pon  nonresident  traders  trading  in  the 
limits  mentioned,  and  that  it  was,  pro 
tanto,  repugnant  to  the  second  section  of 
the  fourth  article  of  the  constitution. 
Ward  V.  Maryland,  12  Wall.  418,  431,  20 
L.  Ed.  449. 

A  statute  of  Missouri  which  imposed  a 
license  tax  upon  hawkers  and  peddlers  en- 
gaged in  vending  patent  or  other  medi- 
cine, goods,  wares  or  merchandise  which 
were  not  the  growth,  produce  or  manu- 
facture of  that  state,  but  which  did  not  re- 
quire a  license  tax  of  persons  engaged  in 
vending  similar  articles  produced  within 
the  state,  was  held  to  be  unconstitutional 
because  of  discrimination.  Welton  v  Mis- 
souri, 91   U.  S.  275,  23  L.   Ed.   347. 

A  tax  upon  auctioneers  which  discrimi- 
nates against  imported  as  compared  with 
domestic  goods  held  to  be  unconstitu- 
tional. Cook  V.  Pennsylvania,  97  U  S 
566,  24   L.   Ed.   1015. 

Foreign  corporations.— "Although,  gen- 
erally speaking,  the  state  has  the  power 
to  prescribe  the  conditions  upon  which 
foreign  corporations  may  enter  its  terri- 
tory for  purposes  of  business,  such  a 
power  cannot  be  exerted  with  the  effect 
of  defeating  or  impairing  rights  secured 
to  citizens  of  the  several  states  by  the  su- 
preme law  of  the  land.  Indeed,  all  the 
powers  possessed  by  a  state  must  be  exer- 
cised consistently  with  the  privileges  and 
immunities  granted  or  protected  by  the 
constitution  of  the  United  States."  Blake 
V.  McClung,  172  U.  S.  239,  255,  43  L  Ed 
432;  Blake  v.  McClung.  176  U.  S  59  64, 
44  L.  Ed.  371.  See  Lafayette  Ins.  Co  v. 
French,  18  How.  404,  407,  15  L.  Ed.  451. 

Statutes   preferring   resident  creditors. 

Article  four,  §  2,  of  the  constitution  guar- 
antees to  the  nonresident  creditors  of  a 
foreign  corporation  doing  business  within 
a  state  the  right  to  share  in  a  distribution 
of  its  assets  upon  terms  of  equality  with 
like  creditors  of  such  corporation  resident 
within  the  state.  Blake  v.  McClung,  172 
U.  S.  239,  258,  43  L.  Ed.  432,  reaffirmed  in 
Blake  v.  McClung.  176  U.  S.  59,  64,  44  L. 
Ed.  371;  Sully  v.  American  Nat.  Bank, 
178  U.  S.  289,  44  L.  Ed.  1072.  See,  also, 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404.  407.  15  L.  Ed.  451. 

"When  the  general  property  and  assets 
of  a  private  corporation,  lawfully  doing 
business   in   a   state,   are   in   course   of  ad- 
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license    fee    from    all    traders,   without   discrimination   as   to   nonresidents,   is   not 
obnoxious  to  this  clause.^'' 


ministration  by  the  courts  of  such  state, 
creditors  who  are  citizens  of  other  states 
are  entitled,  under  the  constitution  of  the 
United  States,  to  stand  upon  the  same 
plane  with  creditors  of  like  class  who  are 
citizens  of  such  state,  and  cannot  be  de- 
nied equality  of  right  simply  because  they 
do  not  reside  in  that  state,  but  are  citizens 
residing  in  other  states  of  the  Union." 
Blake  v.  McClung,  172  U.  S.  239.  258,  43 
L.  Ed.  432,  reaffirmed  in  Blake  v.  Mc- 
Clung,  176  U.   S.  59.   64,   44  L.    Ed.  371. 

When  the  affairs  of  an  insolvent  cor- 
poration are  in  the  control  of  the  state 
courts  for  administration  and  distribu- 
tion of  assets,  preference  cannot  be  given 
to  citizens  of  that  particular  state  over 
creditors  who  are  citizens  of  other  states 
of  the  Union.  Blake  v.  McClung,  176  U.  S. 
59,  67,  44  L.  Ed.  371,  construing  and  re- 
affirming Blake  v.  McClung,  172  U.  S.  239, 
43  L.   Ed.  432. 

The  legislature  of  Tennessee  passed  an 
act  entitled  "An  act  to  declare  the  terms 
on  which  foreign  corporations  organized 
for  mining  or  manufacturing  purposes 
maj^  carry  on  their  business  and  purchase, 
hold  and  convey  real  and  personal  prop- 
erty in  this  state."  and  it  was  provided 
therein,  concerning  the  payment  of  debts, 
that  creditors  residing  in  that  state  should 
have  priority  over  all  nonresident  credit- 
ors, whether  simple  contract,  mortgage 
or  judgment  creditors.  The  court  held 
that  the  act  was  unconstitutional  because 
the  rights  of  nonresident  creditors  were 
infringed  in  respect  to  the  provision  of  § 
2,  art.  4.  of  the  constitution  declaring  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  several  states."  The  evident  pur- 
pose of  the  act  was  to  prefer  all  Tennes- 
see creditors  over  the  foreign  creditors 
whether  citizens  or  merely  residents  of 
another  state  or  country.  Blake  v.  Mc- 
Clung, 172  U.  S.  239,  43  L.  Ed.  432. 

A  state  law  which  prefers  the  resident 
unsecured  creditors  of  a  foreign  corpora- 
tion over  nonresident  mortgage  creditors 
whose  mortgages  were  not  recorded  at 
the  time  their  debts  were  created,  but 
Avhich  fails  to  give  to  such  resident  credit- 
ors a  like  preference  over  resident  mort- 
gage creditors  of  the  corporation,  is  un- 
constitutional as  denying  the  equal  privi- 
leges and  immunities  guaranteed  by  art. 
4,  §  2.  Sully  7'.  American  Nat.  Bank,  178 
U.   S.  289,  44  L.   Ed.  1072. 

And  it  is  immaterial  that  it  appears  in  a 
particular  case  that  there  are  no  resident 
mortgage  creditors.  The  absence  of  resi- 
dent mortgage  creditors  does  not  remedy 
the  discrimination  made  by  the  statute  nor 
render  the  question  of  discrimination 
merely  an  abstract  or  moot  question. 
Sully  V.  American  Nat.  Bank,  178  U.  S. 
289.   44  L.   Ed.  1072. 

Section    five    of    the    Tennessee    act    of 


1877,  giving  a  preference  to  the  unsecured 
creditors  of  foreign  corporations  over 
mortgage  creditors  whose  mortgages  were 
not  recorded  prior  to  the  creation  of  the 
debts  of  the  unsecured  creditors,  con- 
strued, and  held  not  to  discriminate  be- 
tween resident  and  nonresident  mortgage 
creditors.  Sully  v.  American  Nat.  Bank, 
178  U.  S.  289,  44  L.  Ed.  J072. 

But  it  must  not  be  understood  that  a 
state  may  not,  by  its  courts,  retain  within 
its  limits  the  assets  of  a  foreign  corpora- 
tion, in  order  that  justice  may  be  done  to 
its  own  citizens,  and,  by  appropriate  ac- 
tion of  its  judicial  tribunals,  see  to  it  that 
its  own  citizens  are  not  unjustly  discrim- 
inated against  by  reason  of  the  adminis- 
tration in  other  states  of  the  assets  there 
of  an  insolvent  corporation  doing  business 
within  its  limits.  Blake  v.  McClung,  172 
U.   S.  239.   257.  43   L-   Ed.    432. 

Beyond  question,  a  state  may.  through 
judicial  proceedings,  take  possession  of 
the  assets  of  an  insolvent  foreign  corpo- 
ration within  its  limits,  and  distribute  such 
assets  or  their  proceeds  among  creditors 
according  to  their  respective  rights.  But 
it  may  not  exclude  citizens  of  other  states 
from  such  distribution  until  the  claims  of 
its  own  citizens  shall  have  been  first  sat- 
isfied. In  the  administration  of  the  prop- 
erty of  an  insolvent  foreign  corporation 
by  the  courts  of  the  state  in  which  it  is 
doing  business,  the  constitution  of  the 
United  States  will  not  permit  discrimina- 
tion against  individual  creditors  of  such 
corporations  because  of  their  being  citi- 
zens of  other  states,  and  not  citizens  of 
the  state  in  which  such  administration  oc- 
curs. Blake  v.  McClung,  172  U.  S.  239, 
247,  248.  43  L.    Ed.   432. 

Ps.s  to  whether  such  statutes  are  uncon- 
stitutional as  denying  the  equal  protection 
of  the  laws  to  foreign  corporations  not 
within  the  jurisdiction  of  the  state,  see 
ante,  ''Protects  Only  Those  Persons  and 
Corporations  within  the  Jurisdiction  of 
the  State,"  VII,  B,  1,  c. 

17.  May  exact  license  fee  provided  there 
is  no  discrimination. — Downham  v.  Alex- 
andria Council,  10  Wall.  173,  175,  19  L.  Ed 
829. 

A  uniform  tax,  imposed  by  an  ordinance 
of  the  city  of  Mobile,  under  authority 
from  the  legislature  of  Alabama,  on  all 
sales  by  auction  in  that  city,  was  consti- 
tutional, since  it  imposed  no  discrimi- 
nation upon  citizens  or  products  of  other 
states.  It  did  not  deprive  the  citizens 
of  other  states  of  any  privileges  or  immu- 
nities possessed  by  the  citizens  of  Ala- 
bama. Woodruff  V.  Parham,  8  Wall.  123. 
140,  19  L.  Ed.  382. 

A  statute  which  imposed  a  tax  of  fifty 
cents  per  gallon  to  be  paid  by  the  distiller 
upon  all  intoxicating  liquors  manufactured 
within  the  state  and  a  like  tax  to  be  paid 
by  the  importer  on  all  intoxicating  liquors 
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Requiring  Foreign  Corporations  and  Partnerships  to  File  Charter  or 
Article  of  Association. — Whether  a  state  statute  forbidding  foreign  corporations 
and  partnerships  to  transact  business  in  the  state  until  they  have  filed  a  copy 
of  their  charter  with  the  secretary  of  state,  etc.,  is  not  unconstitutional  as  to  part- 
nership under  article  4.  §  2,  of  the  constitution  of  rhe  United  States,  was  left 
undecided  in  the  case  of  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U. 
S.  611,  617,  47  L.  Ed.  328,  the  rights  involved  being  those  of  a  foreign  cor- 
poration and  not  those  of  a  foreign  partnership,  and  the  court  being  of  opin- 
ion that,  whatever  its  validity  as  applied  to  partnerships,  the  statute  was  sev- 
erable and   valid   as   applied   to   corporations. 

Right  to  Manufacture  or  Sell  Intoxicating  Liquors  as  a  Privilege  of 
State    Citizenship.- -See   die   iitle   Ixtoxic.\ttnx   Liquors. 

Commodities  Designed  to  Deceive  or  Defraud  the  Public. — See  the 
title  Pol  ICE  Power. 

(8)  The  Right  to  Acquire  and  Hold  Property. — This  section  secures  to  the 
citizens  of  each  state  the  right  to  acquire  and  enjo}'  property,  real  and  personal, 
in  other  states  with  the  same  freedom  jxissessed  by  the  citizens  of  those 
states. ^^ 

(9)  Exemptions  froyn  Higher  Taxes. — This  clause  of  the  constitution  re- 
quires equality  of  burdens  and  forbids  discrimination  in  state  taxation  when 
that  power  is  applied  to  citizens  of  other  states. ^^^ 


introduced  into  the  state  for  sale,  was 
held  to  be  constitutional,  on  the  ground 
that  no  greater  tax  was  laid  on  liquors 
brought  into  the  state  than  on  those  man- 
ufactured within  it.  Hinson  v.  Lott,  8 
Wall.  148,  153,  19  L.  Ed.  389. 

The  Ohio  Statute  (92  Ohio  Laws,  p. 
34)  known  as  the  Dow  law.  which  imposes 
a  tax  upon  the  traffic  in  intoxicating  liq- 
uors, with  an  e.xemption  in  favor  of  sales 
in  quantities  of  one  gallon  or  more  made 
by  the  manufacturer  at  the  manufactory, 
being  applicable  alike  to  all  manufacturies 
within  the  state,  whether  owned  by  resi- 
dents or  nonresidents,  cannot  be  said  to 
impose  an  unconstitutional  discrimination 
against  the  owner  of  a  brewery  or  distil- 
lery situated  without  the  state  who  can- 
not bring  himself  within  the  terms  thereof 
so  as  to  claim  the  benefit  of  the  exemption 
respecting  sales  in  quantities  of  one  gallon 
or  more.  Reymann  Brewing  Co.  v.  Bris- 
ter.  179  U.  S. '44.5,  4.5  L.  Ed.  269. 

18.  Right  to  acquire  and  hold  property. 
—Paul  r.  Virginia,  8  Wall.  108,  180,19  L. 
Ed.  357;  Ward  v.  ^.laryland,  12  Wall.  418, 
430,  20  L.  Ed.  449;  Williams  z\  BrufTy.  96 
U.  S.   176,  183,  24  L.   Ed.  716. 

Police  power;  possession  of  diseased 
cattle. — This  provision  of  the  federal  con- 
stitution' is  not  infringed  by  §  4059  of  the 
Code  of  Iowa  which  provides  that  any 
person  who  has  in  his  possession  in  that 
state  any  Texas  cattle  which  have  not 
been  wintered  north  shall  be  liable  for  any 
damages  that  may  accrue  from  allowing 
such  cattle  to  run  at  large  and  thereby 
soread  the  disease  known  as  Texas  fever. 
Kimmish  v.  Ball,  129  U.  S.  217,  222,  32  L. 
Ed.  695. 

19.  Exemption  from  higher  taxes. — 
Ward  V.  Maryland,  12  Wall.  418,  431,  20 
L.  Ed.  449.  See.  also,  ante,  "The  Right  to 
Engage    in   Trade,    Commerce,    or    Lawful 


Business,"  XVIT,  A,  2,  c,   (7). 

Taxation  of  bonds  held  by  residents 
against  nonresidents. — A  state  tax  upon 
bonds  held  by  a  resident  against  a  nonresi- 
dent, even  though  secured  by  lien  upon 
real  property  in  another  jurisdiction,  does 
not  infringe  the  constitutional  guaranty 
that  the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  of  citizens  in 
the  several  states.  Kirtland  v.  Hotchkiss, 
100  U.  S.   491,  499,  25  L.   Ed.   558. 

Same — Privileges  and  immunities  of 
United  States  citizenship. — Neither  does 
such  a  tax  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States 
within  the  meaning  of  the  fourteenth 
amendment.  Kirtland  v.  Hotchkiss,  100  U. 
S.   491,   499,   25   L.   Ed.   558. 

Discriminating  against  nonresident  own- 
ers of  stock  in  domestic  corporations. — 
Taking  into  consideration  the  fact  that, 
under  the  system  of  taxation  prevailing  in 
Connecticut,  the  entire  revenue  for  the 
support  of  the  state  government  is  derived 
from  corporation  licenses,  etc.,  and  that 
the  residents  of  the  state  pay  no  state 
tax,  but  only  a  tax  to  the  municipality  in 
which  they  reside,  it  cannot  be  said  that 
the  statute  of  that  state  which  imposes 
a  state  tax  upon  stock  owned  by  nonresi- 
dents in  local  corporations  of  that  state, 
assessed  at  its  market  value,  without  any 
deduction  on  account  of  real  estate  held 
bv  the  corporation,  while  the  stock  of  res- 
ident stockholders  is  assessed  at  its  mar- 
ket value,  less  the  proportionate  value  of 
all  real  estate  held  by  the  corporation 
upon  whi"ch  it  has  already  paid  a  tax,  is  un- 
constitutional, either  as  denying  the  equal 
protection  of  the  laws  or  as  infringing 
paragraph  1,  §  2,  art.  4  of  the  federal  con- 
stitution. Travellers'  Ins.  Co.  v.  Connect- 
icut, 185  U.  S.  364,  46  L.  Ed.  949. 

Under  this  statute  the  rate  of  state  tax- 
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(10)  The  Right-  to  Bring  Actions;  Reino7.'C  Causes. — The  right  to  resort  to 
all  the  courts  of  the  country  and  to  invoke  the  protection  which  all  the  laws  and 
all  the  courts  may  afford  him,  is  the  constitutional  right  of  every  citizen  and  one 
which  he  cannot  barter  away. 20  This  includes  the  right  to  bring  actions  in  the 
courts  of  another  state  subject  to  no  other  restrictions  than  one  imposed  upon 
the  citizens  of  such  state. -^ 

But  May  Require  Bond  of  Nonresident  Plaintiff. — But  while  a  state 
cannot  forbid  citizens  of  other  states  from  suing  in  its  courts,  that  right  be- 
ing enjoyed  by  its  own  people,  it  may  require  a  nonresident,  although  a  citizen 
of  another  state,  to  give  bond  for  costs,  although  such  bond  be  not  required  of 
a  resident.  Such  a  regulation  of  the  internal  affairs  of  a  state  cannot  rea- 
sonably be  characterized  as  hostile  to  the  fundamental  rights  of  citizens  of  other 
states. 22 

And  May  Omit  Attachment  Bond  as  against  Nonresident  Defendants. 
— A  statute  which  requires  the  plaintiff  in  an  attachment  to  give  a  bond  where 
the  attachment  is  against  the  property  of  a  resident,  but  omits  such  require- 
ment where  the  attachment  is  against  the  property  of  a  nonresident,  does  not 
deprive  nonresident  defendants  of  their  property  without  due  process  of  law, 
nor  prescribe  any  unlawful  discrimination  as  to  them.^s 

Court  of  Eqiiity  May  Enjoin  Actions  in  Certain  Cases. — But  while  §  2 
of  article  4  of  the  federal  constitution  gives  the  citizens  of  one  state  the  right 
to  maintain  actions  in  the  courts  of  another,  it  does  not  prohibit  courts  of  eq- 
uity, having  jurisdiction  of  the  persons  of  would-be  plaintiffs,  from  enjoining 
them,  in  a  proper  case,  as,  for  example,  where  proceedings  have  been  begun 
under  a  general  insolvent  law  of  the  state,  from  instituting  actions  in  the  courts 
of   another    state. 2+ 

Doctrine  Does  Not  Extend  to  Foreign  Corporations  Desiring  to  Sue 
in  State  Courts. — The  doctrine  that  the  privileges  and  immunities  guaranteed 
by  article  4,  §  2,  include  the  right  to  bring  actions  in  the  courts  of  another 
state  subject  to  no  other  restrictions  than  are  imposed  upon  the  citizens  of  such 
state,  docs  not  apply  to   foreign  corporations,  since  a  corporation  is  not  a  citi- 


zen. 


25 


ation   upon    the   nonresident    stockholders  etc.,    Co.    v.    Campbell    Commission    Co., 

was  fixed  at  fifteen  mills  on  the  dollar,  ap-  17.3  U.  S.  84,  98.  43  L.  Ed.  6?3. 

plying  equaHy  to  all;  while  the  rate  of  lo-  24.  Court  of  equity  may  enjoin  action  in 

cal   tax  upon   resident  stockholders   varied  another    state. — Cole    v.    Cunningham,    133 

in   the  several   cities   and   towns   according  U.  107,  33  L.  Ed.  538. 

to  the  judgment  of  their  local  authorities  25.  Doctrine    not    applicable    to    foreign 

as   to  the   amount  necessary  to   be   raised  corporation   desiring   to    sue   in   courts   of 

for  carrying  on  the  municipal  government.  state. — Anglo-American       Prov.       Co.      V. 

Obviously,    therefore,    the    varying    differ-  Davis  Prov.  Co.,  191  U.  S.  373,  374,  48  L. 

ence  in  the  rate  of  the  tax  upon  the  resi-  Ed.    225.    affirming    the    validity    of    New 

dent    and    nonresident    stockholders    could  York    Code    of    Civil    Procedure.    §    1780, 

not    be    said    to    impose    a    discrimination  which    denies   to   foreign   corporations    the 

against  either  the  one  or  the  other.     Trav-  right    to   bring   suit    against    other   foreign 

eilers'    Ins.   Co.   v.    Connecticut,    185   U.   S.  corporations  or  nonresidents  in  the  courts 

364.  367,  46  L.  Ed.  949.  of    that    state    except    in    certain    specified 

20.  Rischt    to    bring    actions. — Insurance  cases. 

Co.  V.  Morse,  20  Wall.  445,  451,  22  L.   Ed.  "If    the    state    does    provide    a    court    to 

365;   Doyle  v.   Continental   Ins.   Co.,  94  U.  which    its    own    citizens    may    resort    in    a 

S.   535,   538,  24  L.   Ed.   148.  certain   class  of  cases,  it  may  be  that   cit- 

21.  Same. — Cole  v.  Cunningham.  133  U.  izens  of  other  states  of  the  Union  also 
S  107,  113,  33  L.  Ed.  538;  Blake  v.  Mc-  would  have  a  right  to  resort  to  it  in  cases 
Clung,  172  U.  S.  230,  256,  43  L.  Ed.  432.  of  the  same  class.  Blake  v.  McClung.  172 
See,  also,  Anglo-American  Prov.  Co.  v.  U.  S.  239.  256.  43  L.  Ed.  432.  But  that 
Davis  Prov  Co.,  191  U.  S.  373,  374.  48  L.  right,  even  when  the  suit  was  upon  a  judg- 
Ed.  225.  ment   of  another  state,  would   not  rest   on 

22.  May  require  bond  of  nonresident. —  the  first  section  of  article  4,  on  which 
Blake  v.  McClung,  172  U.  S.  239,  256,  43  alone  the  plaintiff  relies  or  can  rely,  but 
L.   Ed.   432.  would  depend  on  the  second  section,  entit- 

23.  May  omit  attachment  bond  as  against  ling  the  citizens  of  each  state  to  all  privi- 
nonresident      defendants. — Central      Loan,  leges  and  immunities  of  citizens  in  the  sev- 


CONSTITUTIONAL   LAM 


479 


Removal  of  Causes. — As  to  the  validity  of  statutes  requiring  a  surrender 
of  the  right  to  remove  causes  into  the  federal  courts  as  a  condition  precedent 
to  the  right  to  do  business  in  the  state,  and  of  kindred  legislation,  see  the  title 
Removal  of  Causes. 

(11)  Limitatioji  of  Actions. — A  provision  to  the  efifect  that  when  the  de- 
fendant is  out  of  the  state,  the  si;atute  of  limitations  shall  not  run  against  the 
plaintiff,  if  the  latter  resides  in  the  state,  but  shall  if  he  resides  out  of  the  state, 
is  not  repugnant  to  the  second  section  of  the  fourth  article  of  the  constitution 
of  the  United   States.^e 

3.  Citizenship  of  the  United  States — a.  Generally. — As  to  who  are  cit- 
izens of  the  United  States,  and  as  to  their  allegiance  and  duties  to  the  govern- 
ment, and  right  to  protection  by  the  government,  see  the  title  Citizenship,  vol. 
3,  p.  788,  et  seq.  As  to  the  general  power  of  congress  to  protect  the  rights  of 
citizens,  see  the  title  Civil  Rights,  vol.  3,  p.  816,  et  seq. 

b.  Citizciiship  under  the  Fourteenth  Amendment,  and  the  Privileges  and  Im- 
munities of  United  States  Citisenship — (1)  Who  Are  Citizens  under  the  Four- 
teenth Amen^dnicnt. — See,  generally,  the  title  Citizenship,   vol.  3,  p.  788. 

Corporations  as  Citizens. — While  corporations  are  held  to  be  persons 
within  the  equal  protection  and  due  process  clauses  of  the  fourteenth  amend- 
ment, they  are  not  citizens  within  the  privilege  and  immunities  clause  of  that 
amendment. 2'^ 


eral  states.  The  plaintiff  is  not  a  citi7en 
within  this  section.  Paul  v  Virginia,  8 
Wall.  168.  19  L.  Ed.  357;  Waters-Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  38,  45,  44  L. 
Ed.  657,  and  did  not  set  it  up.  The  general 
power  of  a  state  to  restrict  the  right  of  a 
foreign  corporation  to  sue  in  its  courts  is 
assumed  in  Bank  v.  Earle,  13  Pet.  519,  589, 
591.  10  L.  Ed.  274.  As  to  discrimination 
against  nonresidents,  see  Chemung  Canal 
Bank  v.  Lowery,  93  U.  S.  72,  23  L.  Ed. 
806."  Anglo-American  Prov.  Co.  v.  Davis 
Prov.  Co.,  191  U.  S.  373,  374.  48  L.  Ed. 
225 

26.  Limitation  of  actions. — Chemung 
Canal  Bank  v.  Lowerv.  93  U.  S.  72,  23  L. 
Ed.  806. 

Statute  of  limitations  discriminating 
against  nonresidents. — "'There  is,  in  fact, 
a  valid  reason  for  the  discrimination.  If 
the  statute  does  not  run  as  between  non- 
resident creditors  and  their  debtors,  it 
might  often  happen  that  a  right  of  action 
would  be  extinguished,  perhaps  for  years, 
in  the  state  where  the  parties  reside;  and 
yet,  if  the  defendant  should  be  found  in 
Wisconsin — it  may  be  only  in  a  railroad 
train — a  suit  could  be  sprung  upon  him 
after  the  claim  had  been  forgotten.  The 
laws  of  Wisconsin  would  thus  be  used  as 
a  trap  to  catch  the  unwary  defendant, 
after  the  laws  which  had  always  governed 
the  case  had  barred  any  recovery.  This 
would  be  inequitable  and  unjust."  Che- 
mung Canal  Bank  v.  Lowery,  93  U.  S.  72. 
77,  23  L.  Ed.  806. 

The  case  of  Christmas  v.  Russell.  5 
Wall.  290.  18  L.  Ed.  475.  was  a  suit 
brought  in  Mississippi  on  a  Kentucky  judg- 
ment against  a  citizen  of  Mississippi  upon 
a  promissory  note  made  in  Mississippi  and 
payable    in    New    Orleans.      A    suit    upon 


the  note  would  have  been  barred  by  the 
Mississippi  statute  of  limitations  when 
the  suit  in  Kentucky  was  begun,  and  the 
defendant  set  up  a  statute  of  Mississippi 
providing  that  no  action  should  be  main- 
tained upon  a  judgment  rendered  in  such 
circumstances  without  th6  state  against  a 
resident  of  the  state.  It  was  held  that 
the  statute  was  void,  and  that  as  the  judg- 
ment was  valid  in  Kentucky  it  ccjuld  not 
be  treated  as  invalid  in  Mississippi.  It 
will  be  observed  that  this  was  a  suit  by 
a  citizen.  There  was  no  suggestion  that 
the  statute  went  to  the  jurisdiction  of  the 
court.  Obviously  it  did  not.  Indeed,  the 
suit  was  brought  in  the  United  States  cir- 
cuity court.  The  statute  made  no  discrim- 
ination in  the  right  to  come  into  court,  ac- 
cording to  the  character  of  the  plaintiff 
or  of  the  cause  of  action,  but  attempted 
to  create  a  defense  agamst  a  plaintiff  as- 
sumed to  have  a  right  to  come  into  court 
and  to  invoke  the  jurisdiction.  But  when 
the  plaintiff  was  in  court  and  exhibited  his 
judgment,  it  was  too  late  for  the  state  to 
interfere.  See  Anglo-American  Prov.  Co. 
V.  Davis  Prov.  Co.,  191  U.  S.  373,  375,  48 
L  Ed.  225. 

27.  Corporations  not  citizens  within 
privileges  and  immunities  clause. — Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357;  Blake 
V.  McClung.  172  U.  S.  239,  43  L.  Ed.  432; 
Orient  Ins.  Co  v.  Dagss,  172  U.  S  557. 
561,  43  L  Ed.  552:  New  York  Life  Ins.  Co 
7v  Cravens,  178  U.  S.  389,  44  L.  Ed.  1116; 
Hancock  Mut  Life  Ins.  Co.  v.  Warren. 
181  U.  S.  73,  45  L.  Ed.  755;  Western  Turf 
Ass'n  V.  Greenberg.  204  U.  S.  359,  363,  51 
L.  Ed,  520.  See.  also,  the  titles  CITI- 
ZENSHIP, vol.  3,  p.  788;  CORPORA- 
TIONS: REMOVAL  OF  CAUSES. 
And  see  ante,  "Corporations,"  VII,  B.  1, 
b;    "Corporations,"  .XVII,    A,   2,   a,    (6). 
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(2)  Of  the  General  Object  and  Purpose  of  the  Fourteenth  Amendment — 
(a)  To  Define  Citizenship  and  Confer  the  Same  upon  the  Negro  Raee. — The 
first  clause  of  the  fourieenth  amendment  was  primarily  intended  to  confer  cit- 
izenship upon  the  negro  race,  and  secondly  to  give  definitions  of  citizenship  of  the 
United  States,  and  citizenship  of  the  srates.  and  it  recognizes  the  distinction  be- 
tween citizenship  of  a  state  and  citizenship  of  the  United  States  by  those  defini- 
tions.^^ 

Benefits  Not  Confined  to  the  Negro  Race. — "The  fourteenth  amend- 
ment of  the  constitution  is  for  the  benefit  of  all  of  every  race  whose  cases  are 
embraced  by  its  provisions,  and  not  alone  for  the  benefit  of  the  x\frican  race."^^ 

Negroes  Not  Made  Wards  of  the  Nation. — Neither  the  thirteenth,  four- 
teenth nor  fifteenth  amendment  operated  to  make  the  members  of  the  negro 
race  wards  of  the  nation;  on  the  other  hand,  before  the  laws  they  are  upon 
the  same  footing  as  other  citizens,  and  can  ?jpply  to  the  federal  courts  for  the 
protection  of  their  rights  only  in  cases  in  which  it  would  be  proper  for  other 
citizens  in  like  circumstances  to  apply.  So  far  as  the  fourteenth  and  fifteenth 
amendments  are  concerned,  they  are  not  entitled  to  resort  to  the  federal  courts 
for  protection  against  individual  wrongs;  nor  is  such  right  given  by  the  thir- 
teenth amendment,  unless  the  wrong  of  which  complaint  is  made  amounts  to 
slavery  or  involuntary  servitude.^*^ 


28.  General  object  and  purpose;  citizen- 
ship of  the  negro  race;  citizenship  of  the 
United  States. — Slaughter-House  Cases,  16 
Wall.  36,  21  L.  Ed.  394;  United  States  v. 
Cruikshank,  92  U.  S.  542.  23  L.  Ed.  588; 
In  re  Kemmler,  136  U.  S.  436,  448,  34  L. 
Ed.  519;  Boyd  v.  Nebraska.  143  U.  S.  135, 
160,  36  U  Ed.  103;  McPherson  v.  Blacker, 
146  U.  S.  1,  37,  36  L.  Ed.  869;  Maxwell  'J. 
Dow,  176  U.  S.  581,  593.  44  L.  Ed.  597; 
Orr  V.  Oilman,  183  U.  S.  278,  286.  46  L. 
Ed.  196.*  See,  also,  as  to  the  general  ob- 
ject and  purpose  of  the  fourteenth 
amendment,  the  title  CIVIL  RIGHTS, 
vol.  3,  p.  824.  et  seq. 

"Its  main  purpose  doubtless  was,  as  has 
been  often  recognized  by  this  court,  to 
establish  the  citizenship  of  free  negroes, 
which  had  been  denied  in  the  opinion  de- 
livered by  Chief  Justice  Taney  in  Scott  v. 
Sandford  (1857),  19  How.  393,  15  L.  Ed. 
691;  and  to  put  it  beyond  doubt  that  all 
blacks,  as  well  as  whites,  born  or  natural- 
ized within  the  jurisdiction  of  the  United 
States,  are  citizens  of  the  United  States. 
Slaughter-House  Cases  (1873),  16  Wall. 
36,  73,  21  L.  Ed.  394;  Strauder  v.  West 
Virginia  (1879).  100  U.  S.  303,  306,  25  L. 
Ed.  664;  Ex  parte  Virginia  (1879),  100  U. 
S.  339,  345,  25  L.  Ed.  676;  Nea!  v.  Dela- 
ware (1880),  103  U.  S.  370,  386,  26  L.  Ed. 
567;  Elk  V.  Wilkins  (1884).  112  U.  S.  94, 
101,  28  L.  Ed.  643."  United  State  v.  Wong 
Kim  Ark.  169  U.  S.  640,  676,  42  L.  Ed.  890. 

The  distinction  between  citizenship  of 
the  United  States  and  citizenship  of  a 
state  is  clearly  recognized  and  established 
by  the  second  clause  of  the  fourteenth 
amendment.  Under  the  definition  there 
given  a  man  maj'  be  a  citizen  of  the 
United  States  without  being  a  citizen  of 
a  state,  and  an  important  element  is  nec- 
essary to  convert  the  former  into  the  lat- 
ter; that  is  to  say,  to  make  him  a  citizen 
of  a  state  he  must  reside  within  the  state, 


but  it  is  only  necessary  that  he  should  be 
born  or  naturalized  in  the  United  States 
to  be  a  citizen  of  the  Union.  It  is  quite 
clear  then  that  there  is  a  citizenship  of 
the  United  States,  and  a  citizenship  of  a 
state  which  are  distinct  each  from  the 
other  and  which  depend  upon  different 
characteristics  or  circumstances  in  the  indi- 
vidual. Slaughter-House  Cases.  16  Wall. 
36,  74,  21  L.  Ed.  394;  Minor  v.  Happersett, 
21  Wall.  162,  22  L.  Ed.  627;  United  States 
V.  Cruikshank,  92  U.  S.  542,  552,  23  L. 
Ed.  588;  Presser  x>.  Illinois,  116  U.  S.  252, 
266,  29  L.  Ed.  615;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489,  498, 
30  L.  Ed.  694;  In  re  Kemmler,  136  U.  S. 
436,  34  L.  Ed.  519;  Boyd  v.  Nebraska.  143 
U.  S.  135,  159.  36  L.  Ed.  103;  McPherson 
V.  Blacker,  146  U.  S.  1,  39,  36  L.  Ed.  869; 
Maxwell  V.  Dow,  176  U.  S.  581,  593,  44  L. 
Ed.  597;  Orr  v.  Oilman.  183  U.  S.  278,  286, 
46  L.  Ed.  196;  Stockard  v.  Morgan,  185 
U.   S.  27,  33.   46   L.   Ed.   785. 

The  people  of  this  country  are  citizens 
of  the  United  States,  as  well  as  o\  the  in- 
dividual states,  and  they  have  some  rights 
under  the  constitution  and  laws  of  the 
former  independent  of  the  latter,  and  free 
from  any  interference  or  restraint  from 
them.  Stockard  v.  Morgan,  185  U.  S.  27. 
33,  46  L.  Ed.  785;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489, 
496,    30    L.    Ed.    694. 

29.  Benefits  not  confined  to  the  negro 
race. — Kentucky  x'.  Powers.  201  U.  S.  1, 
32.  50  L.  Ed.  633.  See,  generallv.  upon 
this  point,  the  title  CIVIL  RIOHTS,  vol. 
3,  pp.  826,  845.  See,  also,  ante,  "Persons 
Protected,"  VII.  B,  1,  et  seq.;  "Who  May 
Invoke  Protection  of  the  Constitutional 
Guaranties,"  XI,  E,  et  seq. 

30.  Negroes  not  made  wards  of  the  na- 
tion.—Hodges  V.  United  States.  203  U.  S. 
1,  51  L.   Ed.   65. 
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The  phrase  "subject  to  its  jurisdiction"  was  intended  to  exclude 
from  the  operation  of  this  section  the  children  of  ministers,  consuls,  and  citizens 
or  subjects  of  foreign  states  born  within  the  United  States,  but  not  subject  to  the 
jurisdiction  thereof." ^ 

(b)  No  Radical  Change  in  the  Theory  of  Government. — "The  object  of  the 
fourteenth  amendment  in  respect  of  citizenship  was  to  preserve  equality  of 
rights  and  to  prevent  discrimination  as  between  citizens,  but  not  to  radically 
change  the  whole  theory  of  the  relations  of  the  state  and  federal  governments 
to  each  other,  and  of  both  governments  to  the  people. "•^- 

(c)  Police  Pozvers  Remain  Unrestricted. — On  the  other  hand,  the  fourteenth 
amendment  was  not  designed  to  interfere  with  the  power  of  the  states  to  pro- 
tect the  lives,  liberty  and  property  of  their  citizens,  and  to  promote  their  health, 
peace,  morals,  education  and  good  order. ■•^^ 

(d)  Protection  of  Life,  Liberty  and  Property  Rests  Primarily  ztnfh  the 
States. — And  the  protection  of  life,  liberty  and  property  rests  now,  as  it  did  be- 
fore, primarily  with   the   states.-'^'* 

(e)  Provides  Additional  Security  against  State  Infringement;  but  against 
State  Infringement  Only. — The  fourteenth  amendment,  however,  does  provide 
additional  security  against  state  infringement  of  fundamental  rights.  It  for- 
bids any  arbitrary  deprivation  of  life,  liberty  or  property  by  the  states,  and 
secures  equal  protection  to  all  unrler  like  circumstances  in  the  enjoyment  of 
their  rights  ;35  and,  in  the  administration  of  criminal  justice,  requires  that  no 
higher  or  different  punishment  shall  be  imposed  upon  one  than  is  imposed  upon 
all   for  like  offenses.^^ 

But  Protects  against  State  Infringement  Only. — The  prohibitions  con- 
tained in  the  first  section  of  the  fourteenth  amendment  all  have  reference  to 
state  action  exclusively,  and  not  to  any  action  of  private  individuals.  In  other 
words,  for  protection  against  the  wrongful  acts  of  individuals,  not  representing 
the  power  of  the  state,  the  citizen  must  look  to  the  state  constitution  and  laws 
and  to  the  state  courts.^" 


31.  "Subject  to  its  jurisdiction;"  purpose 
and  object  of  phrase. — Slaughter-House 
Cases,   16  Wall.   36,  73,  21   L.   Ed.  394. 

32.  No  radical  change  in  the  theory  of 
government. — In  re  Kemmler,  136  U.  S. 
436,  34  h.  Ed.  519;  McPherson  v.  Blacker. 
146  U.  S.  1,  39,  36  L.  Ed.  869;  Maxwell  v. 
Dow,  176  U.  S.  581,  593.  44  L.  Ed.  597; 
Orr  V.  Oilman,  183  U.  S.  278,  286.  46  L. 
Ed.  196.  See,  also,  ante,  "Limitations  Con- 
tained in  the  War  Amendments,"  VI, 
D,  3,  b.   (3),   (c). 

33.  Police  powers  remain  unrestricted. 
— Slaughter-House  Cases,  16  Wall.  36,  21 
L.  Ed.  394;  Barbier  v.  Connolly.  113  U. 
S.  27,  31,  28  L.  Ed.  923;  In  re  Kemmler. 
136  U.  S.  436,  448,  34  L.  Ed.  519;  Maxwell 
V.  Dow,  176  U.  S.  581,  593,  44  L.  Ed.  597; 
Orr  V.  Oilman.  183  U.  S.  278,  286,  46  L. 
Ed.  196.  See  the  title  POLICE  POWER. 
And  see,  also,  ante.  "As  a  Limitation  upon 
the    Police    Power,"   VII,    B.    2.   f. 

34.  Protection  to  life,  liberty  and  prop- 
erty still  rests  primarily  with  the  states. 
—Slaughter-House  Cases,  16  Wall.  36.  21 
L.  Ed.  394;  Bradwell  v.  The  State,  16 
Wall.  130,  139,  21  L.  Ed.  442;  Minor  v. 
Happersett,  21  Wall.  162.  22  L.  Ed.  627; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  Ed.  588;  Virginia  v.  Rives.  100  U. 
S.  313,  25  L.  Ed.  667;  United  States  v. 
Harris,  106  U.  S.  629,  27  L.  Ed.  290; 
Civil  Rights  Cases,  109  U.  S.  3,  27  L.  Ed. 
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836;  Barbier  v.  Connolly,  113  U.  S.  27, 
31,  28  L.  Ed.  923;  Presser  v.  Illinois.  116 
U.  S.  252,  266,  29  L.  Ed.  615;  Baldwin  v. 
Franks,  120  U.  S.  678,  685,  30  L.  Ed.  766; 
In  re  Kemmler,  136  U.  S.  436,  34  L.  Ed. 
519;  In  re  Rahrer,  140  U.  S.  545,  554,  35 
L.  Ed.  572;  Logan  v.  United  States,  144 
U.  S.  263,  36  L.  Ed.  429;  McPherson  v. 
Blacker,  146  U.  S.  1,  38,  36  L.  Ed.  869; 
Maxwell  V.  Dow,  176  U.  S.  581,  593,  44 
L.  Ed.  597;  Orr  v.  Oilman.  183  U.  S.  278. 
286,  46  L.  Ed.  196;  Hodges  v.  United 
States.  203  U.  S.  1,  51  L.  Ed.  65.  See, 
also,  the  title  CIVIL  RIOHTS,  vol.  3, 
pp.    816.    817. 

35.  Provides  additional  security  against 
state  infringement.  —  Slaughter-H  o  u  s  e 
Cases.  16  Wall.  36,  21  L.  Ed.  394;  United 
States  V.  Cruikshank,  92  U.  S.  542,  23  L. 
Ed.  588;  Barbier  v.  Connolly,  113  U.  S. 
27,  31,  28  L.  Ed.  923;  In  re  Kemmler, 
136  U.  S.  436,  448,  34  L.  Ed.  519;  Max- 
well V.  Dow.  176  U.  S.  581,  593,  44  L.  Ed. 
597;  Orr  v.  Oilman,  183  U.  S.  278,  286, 
46  L.  Ed.  196;  Hodges  v.  United  States, 
203  U.  S.  1.  51  L.  Ed.  65.  See,  also,  ante, 
"Oenerally."   VII,   B,   2,   a. 

36.  Same.— In  re  Kemmler,  136  U.  S. 
436,  448.  34  'L.  Ed.  519.  See,  also,  ante, 
"Generally,"  VII.  B.  4,  d,  (l) ;  "Unequal 
Punishments,"  VII,  B,  4,  d,   (8). 

37.  Protects  against  state  infringemwit 
only. — Slaughter-House     Cases,    16    Wall. 
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(f)  Privileges  and  Immunities  Clause  Protects  Only  the  Priznlegcs  and  Im- 
murdties  Pertaining  to  Citizenship  of  the  United  States. — As  we  have  seen^ 
there  is  a  distinction  between  citizenship  in  the  states  and  in  the  United  States; 
that  the  same  person  may  be  a  citizen  of  a  state  and  also  a  citizen  of  the  United 
States;  and  that  the  fourteenth  amendment  recognizes  this  distinction.^s  So 
far  as  the  privileges  and  immunities  clause  of  the  fourteenth  amendment  is 
concerned,  it  is  only  the  privileges  and  immunities  of  citizenship  of  the  United 
States  as  such,  and  in  that  relation  and  character,  and  these  alone,  which  are 
protected  against  state  abridgment,  the  language  being,  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States."^^  This  proposition  implies,  of  course,  that  the  states  may 
legislate  with  a  free  hand  concerning  the  privileges  and  immunities  pertaining 
to  state  citizenship,  except  in  so  far  as  they  are  restrained  by  prohibitions 
found  elsewhere  in  the  constitution  and  amendments  ;^<^  and  that  whatever  dif- 
ference there  may  be  between  the  privileges  and  immunities  belonging  to  a 
citizen  of  the  United  States  as  such,  and  those  belonging  to  a  citizen  of  a  state 
as  such,  the  latter  must  rest  for  their  security  and  protection  where  they  rested 
prior  to  the  adoption  of  .the  fourteenth  amendment ;  for  they  are  not  embraced 
by  the  language  of   that  amendment.'* ^ 


36,  21  L.  Ed.  394;  United  States  v.  Reese, 
92  U.  S.  214,  217,  23  L.  Ed.  563;  Virginia 
V.  Rives,  100  U.  S.  313,  318,  25  L.  Ed.  667; 
Ex  parte  Virginia,  100  U.  S.  339,  346,  25 
L.  Ed.  676;  United  States  v.  Harris,  106 
U.  S.  629,  639,  27  L.  Ed.  290;  Scott  v. 
McNeal,  154  U.  S.  34,  45,  38  L.  Ed.  896; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S  226,  233,  41  L.  Ed.  979;  James  v. 
Bowman,  190  U.  S.  127,  136,  47  L.  Ed. 
9?9;  Hodges  v.  United  States,  203  U.  S. 
1,  51  L.  Ed.  65.  See  the  title  CIVIL 
RIGHTS,  vol.  3,  p.  826.  See,  also,  ante, 
"Refers  to  Infringements  by  States;  Not 
by   Individuals,"   VII,  B,  2,  c. 

38.  A  distinction  between  state  and  fed- 
eral citizenship. — Slaughter-House  Cases, 
16  Wall.  36,  21  L.  Ed.  394;  Bradwell  v. 
The  States,  16  Wall.  130,  138,  21  L.  Ed. 
442;  United  States  v.  Cruikshank,  92  U. 
S  542,  23  L.  Ed.  588;  Robbins  V.  Shelby 
County  Taxing  District,  120  U.  S.  489,  496, 
30  L.  Ed.  694;  In  re  Kemmler,  136  U.  S. 
436  34  L.  Ed.  519;  Maxwell  v.  Dow,  176 
U  S.  581,  593,  44  L.  Ed.  597;  Orr  v.  Gil- 
man,  183  U.  S.  278.  286,  46  L.  Ed.  196; 
Stockard  v.  Morgan,  185  U.  S.  27,  33,  46 
L.  Ed.  785.  See,  also,  ante,  "To  Define 
Citizenship  and  Confer  the  Same  upon  the 
Negro  Race."  XVII,  A,  3.  b,  (2),  (a). 

39.  Protects  only  those  privileges  and 
immunities  incident  to  citizenship  of  the 
United  States. — Slaughter-House  Cases, 
16  Wall.  36,  79,  21  L.  Ed.  394;  Bradwell 
V  The  State,  16  Wall.  130,  39,  21  L.  Ed. 
^42;  Minor  v.  Happersett,  21  W'all.  162, 
22  L.  Ed.  627;  United  States  v.  Cruik- 
shank, 92  U.  S.  542,  552,  23  L.  Ed.  588; 
Presser  v.  Illinois,  116  U.  S.  252,  266,  29 
L.  Ed.  615;  Boyd  v.  Nebraska,  143  U.  S. 
135  160.  36  E.  Ed.  103;  Maxwell  v.  Dow, 
176  U.   S.   581,  587,  44  L.   Ed.   597. 

40.  State  not  restricted  as  to  legislation 
concerning  privileges  and  immunities  of 
state  citizenship. — Slaughter-House  Cases, 
16  Wall.  36,  21  L.  Ed.  394;  Bradwell  v. 
The    State,    16    Wall.    130,   21    L.    Ed.    442; 


Minor  v.  Happersett,  21  Wall.  162,  22  L. 
Ed.  627;  United  States  v.  Cruikshank.  9^ 
U.  S.  542,  552,  23  L.  Ed.  588;  Presser  v. 
Illinois,  116  U.  S.  252,  266,  29  L.  Ed.  615; 
Boyd  v.  Nebraska,  143  U.  S.  135,  36  L.  Ed. 
103;  McPherson  i^'.  Blacker,  146  U.  S.  1. 
38,  36  L.  Ed.  869;  Hodges  V.  United 
States,  203  U.   S.   1,  51  L.   Ed.  65. 

41.  Privileges  of  state  citizenship  still 
rest  with  the  states  for  their  protection. — 
Slaughter-House  Cases,  16  Wall.  36,  75, 
21  L.  Ed.  394;  Bradwell  v.  The  State,  1& 
Wall.  130,  139,  21  L.  Ed.  442;  United 
States  V.  Cruikshank,  92  U.  S.  542.  552, 
23  L.  Ed.  588;  Presser  v.  Illinois,  116  U. 
S.  252,  266,  29  L.  Ed.  615;  Boyd  v.  Ne- 
braska, 143  U.  S.  135,  36  L.  Ed.  103;  Mc- 
Pherson V.  Blacker,  146  U.  S.  1,  38,  36  L. 
Ed.  869;  Maxwell  v.  Dow.  176  U.  S.  581, 
587,  44  L.  Ed.  597;  Hodges  v.  United 
States,   203  U.   S.   1,  51   L.   Ed.   65. 

The  adoption  of  the  war  amendments 
did  not  have  the  efifect  of  placing  under 
the  protection  of  the  federal  government 
any  of  the  rights,  privileges  or  immunities 
of  the  citizens  which  were  not  there  be- 
fore. It  is  true  that  previous  to  these 
amendments  certain  prohibitions  of  the 
constitution  against  the  impairment  of  the 
obligation  of  contracts  in  the  enactment 
of  ex  post  facto  laws,  etc.,  imposed  cer- 
tain limitations  upon  the  states,  but  other- 
wise the  entire  domain  of  the  privileges 
and  immunities  of  citizens  of  the  state 
lay  within  the  constitutional  and  legis- 
lative powers  of  the  state,  and  without 
that  of  the  federal  government.  So  far 
as  the  fourteenth  and  fifteenth  amend- 
ments are  concerned,  a  citizen  must  still 
look  to  the  state  for  protection  against 
individual  wrongs,  since  those  amendments 
are  prohibitorj'  to  the  states  and  not  of 
individual  action.  Hodges  v.  United 
States,  203  U.  S.  1,  51  L.  Ed.  65;  Slausrh- 
ter-House  Cases,  16  Wall.  36,  21  L.  Ed. 
394. 

Matters  under  state  control;  devolutioa 
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(g)  Confers  No  Additional  Privileges  or  Immunities. — The  fourteenth 
amendment  created  no  additional  privileges  or  immunities  of  citizenship  but 
merely  furnishes  additional  protection  to  such  as  the  citizen  already  pos- 
sessed.^ 2 

(3)  Privileges  and  Immunities  of  United  States  Citizenship — (a)  Privileges 
and  Immunities  Defined. — There  are  certain  privileges  and  immunities  which 
belong  to  a  citizen  of  the  United  States  as  such;  otherwise,  it  would  be  non- 
sense for  the  fourteenth  amendment  to  prohibit  a  state  from  abridging  them.^^ 
The  constitution,  however,  does  not  define  the  privileges  and  immunities  of  cit- 
izens. For  that  definition  we  must  look  elsewhere.**  As  defined  by  the  federal 
supreme  court,  the  privileges  and  immunities  of  citizens  of  the  United  States, 
as  distinguished    from   the  privileges   and   immunities  of  citizens   of   the  states, 


of     estates     of     deceased     persons. — The 

case  of  Carpenter  v.  Pennsylvania,  17 
How.  456,  15  L.  Ed.  127,  was  decided  be- 
fore the  adoption  of  the  fourteenth  amend- 
ment, but  it  correctly  defines  the  limits 
of  jurisdiction  between  the  state  and  fed- 
eral governments  in  respect  to  the  control 
of  the  estates  of  decedents,  both  as  they 
were  regarded  before  and  have  been  re- 
garded since  the  adoption  of  the  four- 
teenth amendment.  It  has  never  been 
held  that  it  was  the  purpose  or  function 
of  that  amendment  to  change  the  systems 
and  policies  of  the  states  in  regard  to  the 
devolution  of  estates,  or  the  extent  of  the 
taxing  power  over  them.  Orr  v.  Gil- 
man,    183   U.   S.   278.   28G,   46    L.    Ed.   196. 

Same;  manner  of  inlficting  death  pen- 
alty.— The  infliction  of  the  death  penalty 
by  causing  to  be  passed  through  the  body 
a  current  of  electricity  of  sufficient  inten- 
sity to  produce  death  does  not  abridge 
any  privilege  or  immunity  of  the  con- 
demned person  as  a  citizen  of  the  United 
States.  In  re  Kemmler,  136  U.  S.  436,  34 
L.  Ed.  519;  McElvaine  v.  Brush,  142  U. 
S.  155,  35  L.  Ed.  971;  Trezza  v.  Brush,  142 
U.   S.   160,  35  L.  Ed.   974. 

Same;  monopolies  and  restraint  of  trade. 
— "The  relief  of  the  citizens  of  each  state 
from  the  burden  of  monopoly  and  the 
evils  resulting  from  the  restraint  of  trade 
among  such  citizens  was  left  with  the 
states  to  deal  with,  and  this  court  has  rec- 
ognized their  possession  of  that  power 
even  to  the  extent  of  holding  that  an  em- 
ployment or  business  carried  on  b.y  pri- 
vate individuals,  when  it  becomes  a  matter 
of  such  public  interest  and  importance  as 
to  create  a  common  charge  or  burden 
upon  the  citizen;  in  other  words,  when  it 
becomes  a  practical  monopoly,  to  which 
the  citizen  is  compelled  to  resort  and  b^' 
means  of  which  a  tribute  can  be  exacted 
from  the  community,  is  subject  to  regu- 
lation by  state  legislative  power."  United 
States  V.  Knight  Co.,  156  U.  S.  1,  11,  39 
L.  Ed.  325. 

A  statute  of  the  state  of  Louisiana, 
which  required  that  all  animals,  intended 
to  be  used  for  food  in  the  city  of  New 
Orleans  and  in  certain  parishes  of  that 
state,  should  be  landed,  inspected  and 
slaughtered  upon  the  premises,  and  in  the 
slaughter  houses  of  the   company  created 


for  that  purpose  and  given  the  exclusive 
privilege  of  maintaining  stockyards  and 
slaughter  houses  within  that  district,  was 
not  unconstitutional  as  abridging  any  of 
the  privileges  and  immunities  of  citizens 
of  the  United  States;  the  privileges  and 
immunities  set  up  being  privileges  per- 
taining to  state,  and  not  to  United  States 
citizenship,  within  the  contemplation  of 
the  fourteenth  amendment.  Slaughter- 
House  Cases,  16  Wall.  36,  66,  21  L.  Ed. 
394.  See,  also.  United  States  v.  Knight 
Co.,   156   U.   S.    1,   11,   39   L.    Ed.   325. 

On  the  other  hand,  it  has  been  said 
that:  "If  it  does  not  abridge  the  privi- 
leges and  immunities  of  a  citizen  of  the 
United  States  to  prohibit  him  from  pur- 
suing his  chosen  calling,  and  giving  to 
others  the  exclusive  right  of  pursuing  it, 
it  certainly  does  deprive  him  (to  a  certain 
extent)  of  his  liberty;  for  it  takes  from 
him  the  freedom  of  adopting  and  follow- 
ing the  pursuit  which  he  prefers;  which 
is  a  material  part  of  the  liberty  of  the 
citizen."  Allgeyer  v.  Louisiana,  165  U. 
S.  578,  590,  41  L.  Ed.  832;  Butchers' 
Union  Slaughter-House,  etc.,  Co.  v.  Cres- 
cent City,  etc..  Slaughter-House  Co.,  Ill 
U.    S.    746,    764,    28    L.    Ed.    585. 

42.  Confers  no  additional  privileges  or 
immunities. — Minor  v.  Happersett,  21 
Wall.  162,  22  L.  Ed.  627;  United  States 
V.  Cruikshank,  92  U.  S.  542,  553,  554.  23 
L.  Ed.  588;  Civil  Right  Cases,  109  U.  S. 
3,  13,  27  L.  Ed.  836;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  237,  33  L. 
Ed.  892;  Home  Ins.  Co.  v.  New  York 
State.  134  U.  S.  594,  607,  33  L.  Ed.  1025; 
McPherson  v.  Blacker,  146  U.  S.  1  3S 
36  L.  Ed.  869;  Mobile,  etc.,  R.  Co.  v. 
Tennessee.  153  U.  S.  486,  506,  38  L.  Ed. 
793;  Hooper  2>.  California,  155  U.  S.  648. 
658,  39  L.  Ed.  297;  Maxwell  v.  Dow,  176 
U.  S.  581,  596,  44  L.  Ed.  597;  James  v. 
Bowman,  190  U.  S.  127,  136,  47  L.  Ed.  979. 
See.  also,  ante,  "Fourteenth  Amendment 
Confers  No  New  or  Additional  Rights." 
VII,  B,  2,  d.  And  see  the  title  CIVIL 
RIGHTS,    vol.    3,    p.    826. 

43.  Certain  privileges  which  pertain  to 
federal  citizenship. — Bradwell  v.  The 
State,  16  Wall.   130,   138.  21  L.   Ed.. 442. 

44.  Privileges  and  immunities  not  de- 
fined by  the  constitution. — Minor  v.  Hap- 
persett,  21    Wall.    162,    170,   22    L.    Ed.    627. 
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are  those  privileges  and  immunities  arising  out  of  the  nature  and  essential  char- 
acter of  the  national  government,  and  granted  or  secured  by  the  constitution, 
lav^s   and   treaties   of   the   United    Slates. -i^ 

(b)  Rights  Protected  by  the  First  Ten  Amendments. — The  privileges  and 
immunities  which  the  state  are,  by  the  fourteenth  amendment,  forbidden  to 
abridge,  do  not  necessarily  include  all  the  rights  secured  or  protected  by  the  first 
eight  amendments  of  the  constitution  so  as  to  make  those  amendments,  since 
the  adoption  of  the  fourteenth  amendment,  limitations  upon  the  powers  of  the 
states  as  well  as  upon  the  powers  of  the  federal  government.  The  rights  se- 
cured and  protected  by  the  first  eight  amendments  are  not  privileges  or  immu- 
nities granted  and  belonging  to  the  individual  as  a  citizen  of  the  United  States, 
but  they  are  secured  to  all  persons,  as  against  the  federal  government,  entirely 
irrespective  of  such  citizenship.  As  the  individual  does  not  enjoy  them  as  a 
.privilege  of  citizenship  of  the  United  States,  it  is  incorrect  to  say  that  the 
fourteenth  amendment,  in  prohibiting  the  states  from  abridging  the  privileges 
and  immunities  of  citizens  of  the  United  States,  enlarges  the  eilect  of  the  first 
eight  amendments  and  makes  them  limitations  upon  state  as  well  as  federal 
power.'*^ 

(c)  Rights  Secured  by  Treaties. — All  rights  and  privileges  secured  to  our 
citizens  by  treaties  with  foreign  nations  are  dependent  upon  citizenship  of  the 
United  States.-*^ 

Treaty  Rights  of  Persons  in  Ceded  Territory. — A  treaty  stipulation,  that 
persons  inhabiting  territory  ceded  to  the  United  States  shall  be  incorporated 
into  the  Union  of  the  United  States  and  admitted,  as  soon  as  possible,  according 
to  the  principles  of  the  federal  constitution,  to  the  enjoyment  of  all  the  rights, 
advantages  and  immunities  of  citizens  of  the  United  States,  ceases  to  op- 
erate when  the  ceded  territory  is  admitted  into  the  Union  as  a  state,  for  the 
inhabitants  of  the  new  state  are  then  upon  an  equal  footing  with  their  brethren 
in  their  sister  states  as  respects  their  rights,  privileges  and  immunities  as  cit- 
izens of  the  United  States.'** 

45.  As   defined  by  the  federal   supremci  privileges    and    immunities    of    citizens    of 

court. — Slaughter-House    Cases,    16    Wall.  the  states,  are  indeed  protected  by  it;  but 

36,  21  L.  Ed.  394;     United  States  v.  Cruik-  those   are   privileges    and   immunities   aris- 

shank,  92  U.  S.  542,  23  L.  Ed.  588;    In  re  ing  out  of  the  nature  and  essential  char- 

Kemmler.  136  U.  S.  436,  448,  34  L.  Ed.  519;  acter    of    the    national    government,    and 

Boyd  V.   Nebraska,  143  U.   S.   135,  160,   36  granted  or  secured  by  the  constitution  of 

L.    Ed.    103;     McPherson    v.    Blacker,    146  the     United     States.'"        Slaughter-House 

U.  S.  1,  38,  36  L.  Ed.  869;    Giozza  v.  Ti^r-  Cases,  16  Wall.  36,  21   L.  Ed.  394;    United 

nan,    148    U.    S.    657,    661,    37    L.    Ed.    599;  States   v.   Cruikshank.   92  U.   S.   542,  23   L. 

Duncan    v.    Missouri.    152    U.    S.    377,    382,  Ed.   588.'  "     Orr  r.   Oilman,   183  U.   S.  278, 

38   L.    Ed.   485;     Maxwell   v.   Dow,    176   U.  236,    46    L.    Ed.    196.      Accord:   Maxwell   v. 

S.  581,  593,  44  L.  Ed.  597;    Orr  v.   Oilman,  Dov/,  176  U.  S.  581,  593,  44  L.   Ed.   597. 

183  U.  S.  278,  286,  46  L.  Ed.  196.  46.    Rights    protected    by   the    first    ten 

Fourteenth  amendment  protects  the  fun-  amendments. — Maxwell  v.  Dow,  176  U.  S. 

damental    rights    of    citizens'.-iip. — "In    re  581,   595,   44  L.    Ed.  597.     See  full  discus- 

Kemmler,  136  U.  S.  436,  34  L.   Ed.   519,  it  sion    and    citation    of   decisions    upon    this 

was    stated    by    the    present    chief    justice  subject,    ante,    "Limitations    Contained    in 

that   "The   fourteenth   amendment   did   not  the    First    Ten    Amendments,"    VI,    D,    3, 

radically  change   the  whole   theory  of   the  b,    (3),    (b). 

relations  of  the  state  and  federal  govern-  47.      Rights      secured      by      treaties. — 

ments  to  each  other,  and  of  both  govern-  Slaughter-House    Cases,    16    Wall.    36,    79, 

ments    to    the    people.      The    same  person  21   L.   Ed.   394. 

may  be  at  the  same  time  a  citizen  of  the  48.    Treaty   rights   of  persons   in   ceded 

United    States    and    a    citizen    of    a    state.  territory. — New   Orleans   v.    De   Armas,   9 

Protection    to    life,    liberty,    and    property  Pet.    224,   235,   9    L.    Ed.    109.      bee,   gener- 

rests    primarily    with    the    states,    and    the  ally,   the   titles    CITIZENSHIP,  vol.   3,   p. 

amendment   furnishes   an    additional   guar-  788;  TREATIES. 

anty    at^^inst    any    encroachment    by    the  Privileges  and  immunities  under  treaty 

states  upon  those  fundamental  rights  which  ceding    Louisiana. — The     third     article     of 

belong  to  citizenship,  and  which  the  state  the  treaty  ceding  Louisiana  to  the  United 

governments  were  created  to  secure.    The  States   stipulates,   that   "the   inhabitants  of 

privileges   and  immu'ii'  es  of  citizens  of   the  the   ceded   territory   shall   be   incorporated 

United   States,   as   distinguished   from   the  into  the   Union  of  the  United   States  and 
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(d)  Protection  on  High  Seas  and  in  Foreign  Countries. — Another  privilege 
of  a  citizen  of  the  United  States  is  to  demand  the  care  and  protection  of  the 
federal  government  over  his  life,  liberty,  and  property  while  on  the  high  seas 
and  within  the  jurisdiction  of  a  foreign  government.  This  right  depends  upon 
his  character  as  a  citizen  of  the  United  States.^^ 

(e)  Privilege  of  Citizenship  Itself. — The  privilege  of  citizenship  itself,  set 
up  by  one  claiming  to  have  been  naturalized  in  accordance  with  the  naturali- 
zation laws,  is  one  of  the  privileges  of  United  States  citizenship,  and  the  ac- 
tion of  a  state  court,  denying  the  right  so  set  up  and  claimed,  involves  the  denial 
of  a  right  or  privilege  under  the  constitution  and  laws  of  the  United  States.^** 

(f)  Right  to  Become  Citizen  of  Any  State. — One  of  the  privileges  of  citi- 
zenship in  the  United  States  conferred  by  the  fourteenth  amendment  itself  is 
the  right  of  any  citizen  of  the  United  States  of  his  own  volition  to  become  a 
citizen  of  any  state  within  the  Union  by  a  bona  fide  residence  therein  with  the 
same  rights  as  other  citizens  of  that  state.^^ 

Naturalized  Citizen  Previous  to  the  Fourteenth  Amendment. — Pre- 
vious to  this  it  had  been  held  that  the  individual  states  could  not  exclude  those 
persons  who  had  been  made   citizens  of  the  United   States  by  naturalization.-^- 

(g)  Access  to  Seat  of  Government;  to  Ports  of  Entry;  to  Invoke  Protection 
of  Government^  etc. — One  of  the  privileges  "of  citizenship  of  the  United  States 
is  the  right  to  come  to  the  seat  of  government  to  assert  any  claim  the  citizen 
may  have  upon  that  government,  transact  any  business  he  may  have  with  it, 
to  seek  its  protection,  to  share  its  offices  and  to  engage  in  administering  its 
functions.  He  has  a  right  of  free  access  to  its  seaports,  through  which  all 
operations  of  foreign  commerce  are  conducted,  to  the  subtreasury,  land  offices, 
and  courts  of  justice  of  the  several  states.-'^  The  taxing  power  being  in  its  na- 
ture unlimited  over  the  subjects  within  its  control,  would  enable  the  state  gov- 
ernments to  destroy  the  above-mentioned  rights  of  the  federal  government 
and  of  its  citizens,  if  the  right  of  transit  through  the  states  by  railroad  and 
other  ordinary  modes  of  travel  were  one  of  the  legitimate  objects  of  state  tax- 
ation. The  existence  of  such  a  power  in  the  states  is,  therefore,  inconsistent 
with  objects  for  which  the  federal  government  was  established  and  with  rights 

admitted,    as    soon    as    possible,    according  privileges   of   United   States    citizenship   in 

to   the   principles    of   the    federal   constitu-  common   with   their   brethren   in   their  sis- 

tion    to    the    enjoyment    of    all    the    righs,  ter    states    when    their    titles    are    decided 

advantages    and   immunities   of   citizens   of  by   the   tribunals    of   the    state.      New    Or- 

the   United    States;    and    in    the   meantime,  leans   v.    De  Armes,   9   Pet.   224,   235,   9   L. 

they    shall    be    maintained    and    protected  Ed.  109. 

in  the  free  enjoyment  of  their  liberty,  49.  Protection  on  the  high  seas  and  in 
property  and  religion  which  they  profess."  foreign  countries. — Murray  z\  The  Charm- 
Held,  that  this  stipulation  contemplated,  ing  Betsy,  2  Cranch  64,  120,  2  L.  Ed.  208; 
first,  that  Louisiana  should  be  admitted  Slaughter-House  Cases,  16  Wall.  36.  79, 
into  the  Union  as  soon  as  possible,  upon  21  L.  Ed.  394.  See,  also,  the  title  CITI- 
equal   footing  with   the   other   states;   and,  ZENSHIP.   vol.   3,   p.   806. 

second,  that  antil  such  admission,  the  in-  50.     Privilege     of     citizenship     itself. i 

habitants  of  the  ceded  territory  should  be  Missouri    v.    Andriano,    138    U.    S.    496.    34 

protected   in   the   free    enjoyment   of   their  L.  Ed.  1012;    Boyd  v.  Nebraska,  143  U.  S. 

liberty,   property  and   religion;   and,   third,  135,  161.  36  L.   Ed.   103.     See,  also,  the  ti- 

that    the    latter    stipulation    ceased    to    op-  tie   CITIZENSHIP,  vol.  3,   p.   805. 
erate   when    Louisiana   became   a   member  51.    Right   to   become   a   citizen   of   any; 

of  the  Union,  and  its  inhabitants  were  ad-  state. — Slaughter-Hnuse     Cases,     16    Wall, 

mitted  to  the  enjoyment  of  all  the  rights,  36,  80,   21   L"  Ed.   394. 

advantages   and   immunities   of   citizens   of  52.    Same;    naturalized   citizens    previous 

the    United    States.     New    Orleans    v.    De  to    adoption    of    fcurteenth    amendment  — 

Armas,  9    Pet.   224,   235.   9   L.    Ed.    109.  Collet  v.   Collet,  2   Dall.  294,  296,  1  L.  Ed. 

Same;    review    of   questions   of   title   by  387. 
United   States   supreme   court.— The   right  53.  Access  to  seat  of  government,  ports 

to  bring  questions  of  title,  decided  by  the  of  entry,  to  invoke   protection  of  govern- 

state    court,     before     the     United     States  ment,      etc. — Slaughter-House      Cases,      16 

supreme   court,  is   not  a  privilege   guaran-  Wall.   36,   79.  21   L.   Ed.   394.   quoting  with 

teed_  by   this    section    of   the    treaty,    since  approval   Crandall.  i;.    Nevada,   6   Wall.   35, 

the  inhabitants  of  Louisiana  enjoy  all  the  36,  18  L.  Ed.  745., 
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conferred  by  the  constitution  on  that  government  and  on  the  people.  An  ex- 
ercise of  such   a  power   is  accordingly   void. •'"'■* 

(h)  Right  to  Use  Navigable  Waters  of  the  United  States. — The  right  to 
use  the  navigable  waters  of  the  United  States,  however  they  may  penetrate  the 
territory  of  the  several  states,  is  dependent  upon  citizenship  of  the  United 
States,  and  not  citizenship  of   a  state.^^ 

(i)  Access  to  All  the  Courts;  Removal  of  Causes. — See  ante,  "Justice  with- 
out Denial,  Purchase  or  Delay,"  XIV;  "The  Right  to  Bring  Actions;  Remove 
Causes,"  XVII,  A,  2,  c,  (10).     See,  also,  the  title  Removal  of  Causes. 

Review  of  Questions  of  Title  by  United  States  Supreme  Court. — See 
ante,  "Rights  Secured  by  Treaties,"  XVII,  A,  3,  b,    (3),   (c),  note. 

(j)  Privilege  of  the  Writ  of  Habeas  Corpus. — Another  privilege  of  citi- 
zenship of  the  United  States  is  the  privilege  of  the  writ  of  habeas  corpus.^^ 

(k)  Right  to  Give  Information  Concerning  Violations  of  Federal  Lazv. — "It 
is  the  duty  and  the  right,  not  only  of  every  peace  officer  of  the  United  States, 
but  of  every  citizen,  to  assist  in  prosecuting,  and  in  securing  the  punishment  of, 
any  breach  of  the  peace  of  the  United  States.  It  is  the  right,  as  well  as  the 
duty,  of  every  citizen,  when  called  upon  by  the  proper  officer,  to  act  as  part 
of  the  posse  comitatus  in  upholding  the  laws  of  his  country.  It  is  likewise  his 
right  and  his  duty  to  communicate  to  the  executive  officers  any  information 
which  he  has  of  the  commission  of  an  ofTense  against  those  laws ;  and  such  in- 
formation, given  by  a  private  citizen,  is  a  privileged  and  confidential  communi- 
cation, for  which  no  action  of  libel  or  slander  will  lie,  and  the  disclosure  of 
which  cannot  be  compelled  without  the  assent  of  the  government.^'^  "The  right 
of  a  citizen  informing  of  a  violation  of  law,  like  the  right  of  a  prisoner  in  cus- 
tody upon  a  charge  of  such  violation,  to  be  protected  against  lawless  violence, 
does  not  depend  upon  any  of  the  amendments  to  the  constitution,  but  arises 
out  of  the  creation  and  establishment  by  the  constitution  itself  of  a  national 
government,  paramount  and  supreme  within  its  sphere  of  action.^^  Both  are, 
within  the  concise  definition  of  the  chief  justice  in  an  earlier  case,^^  '-priv- 
ileges and  immunities  arising  out  of  the  nature  and  essential  character  of  the 
national  government,  and  granted  or  secured  by  the  constitution  of  the  United 
States."«« 

(1)  Right  of  Persons  in  Service  or  Custody  of  United  States  to  Protec- 
tion.— The  right  of  every  judicial  or  executive  officer,  or  other  person  engaged 
in  the  service,  or  kept  in  the  custody,  of  the  United  States,  in  the  course  of 
the  administration  of  justice,  to  be  protected  from  lawless  violence,  is  a  priv- 
ilege or  immunity  of  United   States  citizenship.*^! 

54.  Same. — Crandall  v.  Nevada.  6  Wall.  59.  Same. — In  re  Kemmler,  136  U.  S. 
35,   18   L.    Ed.   745.      See,   also,   ante,   "The       436.   448,   34  L.   Ed.   519. 

Right  to  Free  Ingress  and  Egress,"  XVII,  60.  Same.— In  re  Quarles,  158  U.  S.  532, 

A,  2,  c,  (6).  536,    39    L.    Ed.    1080.      See,    also,   the    title 

55.  Right  to  use  navigable  waters  of  the  CIVIL   RIGHTS,  vol.  3,  pp.   819,  820. 
United     States.— Slaughter-House      Cases.  /'It  is  the  right  of  every  private  citizen 
16  Wall.  36,  79,  21  L.  Ed.  394.     See,  also,  of  the  United  States  to  inform  a  marshal 
the     title     INTERSTATE     AND     FOR-  of  the  United  States,  or  his  deputy,  of  a 
EIGN    COMMERCE.  violation   of   the    internal   revenue   laws   of 

ro    T.  •   -1  I  4.x.  -4.     r  u^u  ^     „^-         the   United   States;   *   *  *  this   right  is   se- 

56.  Privilege  of  the  wnt  of  habeas  cor-  ^^^^^  ^^  ^j^^  ^j^;^^'^  ^  ^^^  constitution  of 
pus.-Slaugher-House  Cases    16  Wall    36        ^^^   ^^^j^^^   g^^^^       J^  ^^  conspiracy 

uM^T^^hrnp^nQ^     '            '          '  to   injure,   oppress,   threaten,   or  intimidatj 

HAtJliAt)  CUKru:5.                  ^  j^jj^  jj^  ^j^g  fj.gg   exercise   or   enjoyment  of 

57.  Right  to  give  information  concern-  this  right  or  because  of  his  having  exer- 
ing  violations  of  federal  law.— Vogel  v.  cised  it,  is  punishable  under  §  5508  of  the 
Gruaz,  110  U.  S.  311,  28  L.  Ed.  158;  In  re  Revised  Statutes."  In  re  Quarles,  158  U. 
Quarles,    158    U.    S.    532,    535,    39    L.    Ed.  s.    532.    537,   39    L-    Ed.    1080 

1080.  61.  Right  of  persons  in  service  or  cus- 

58.  Same;  not  dependent  upon  any  of  tody  of  United  States  to  protection. — In 
the  amendments. — Logan  v.  United  States,  re  Quarles,  158  U.  S.  532.  534,  39  L.  Ed. 
144  U.  S.  263,  294.  36  L.  Ed.  429;  In  re  1080.  See,  also,  ante,  "To  Execute  Its 
Quarles,  158  U.  S.  532,  536,  39  L.  Ed.  Own  Laws  and  Exercise  Jurisdiction  over 
1080.  All  Persons  and  Places,"  VI,  D,  2,  c,  (4). 
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(m)  Trial  by  Jury  in  State  Courts. — Article  seven  of  the  amendments  to 
the  federal  constitution,  that  "in  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served," relates  only  to  trials  in  the  federal  courts.  A  trial  by  jury  in  suits  at 
common  law  pending  in  the  state  courts  is  not,  therefore,  a  privilege  or  im- 
munity of  national  citizenship,  which  the  states  are  forbidden  by  the  fourteenth 
amendment  to  abridge. '^- 

(n)    Right  to   Pursue   Ordinary  Trade  or  Calling. — The  right  to   follow  any 

of  the  ordinary  callings  of  life  is  one  of  the  privileges  of  a  citizen  of  the  United 
States.'^s 

Includes  Right  to  Make  All  Lawful  and  Necessary  Contracts. — In  the 

privilege  of  pursuing  an  ordinary  calling  or  trade  and  of  acquiring,  holding  and 
selling  property  must  be  embraced  the  right  to  make  all  proper  contracts  in  re- 
lation thereto,  and  although  it  may  be  conceded  that  this  right  to  contract  in 
relation  to  persons  or  property  or  to  do  business  within  the  jurisdiction  of  the 
state  may  be  regulated  and  sometimes  prohibited  when  the  contracts  or  busi- 
ness conflict  with  the  policy  of  the  state  as  contained  in  its  statutes,  yet  the 
power  does  not  and  cannot  extend  to  prohibiting  a  citizen  from  making  con- 
tracts of  insurance  outside  of  the  limits  and  jurisdiction  of  the  state,  and  which 
are  also  to  be  performed  outside  of  such  jurisdiction ;  nor  can  the  state  legally 
prohibit  its  citizens  from  doing  such  an  act  as  writing  a  letter  of  notification, 
€ven  though  the  property  which  is  the  subject  of  the  insurance  may  at  the 
time  when  such  insurance  attaches  be  within  the  limits  of  the  states.*''* 

Police  Regulation  of  Particular  Trade,  Occupation  or  Business. — This 
does  not  interfere  in  any  way  with  the  acknowledged  right  of  the  state  to  en- 
act such  legislation  in  the  legitimate  exercise  of  its  police  or  other  powers  as  to 
it  may  seem  proper.  In  the  exercise  of  such  right,  however,  care  must  be  taken 
not  to  infringe  upon  those  other  rights  of  the  citizen  which  are  protected  by  the 
federal  constitution.^^ 

62.  Trial  by  jury  in  state  courts. — Ed-  65.     Regulation    of    business,     trade     or 

wards   v.    Elliott.   21   Wall.   532,   557,   22   L.  calling.— Allegeyer  v.  Louisiana,   165  U    S. 

Ed.   487;  Walker  v    Sauvinet.   92   U.   S.   90,  578,    591.    41    L.    Ed.    832.      See    the    titles 

92,   23   E.   Ed.   678.     See   the   title  JURY.  DUE    PROCESS    OF    LAW-    INTOXI- 

And    see,    also,    ante,    "Limitations    Con-  CATING  LIQUORS;  POLICE  POWER, 

tained    in    the    First    Ten    Amendments,"  Right   to   operate   a   lottery. — The    right 

VI,   D,   3.   b,    (3),    (b).  to  operate  a   lottery  is  not   a  fundamental 

63.  Right  to  pursue  ordinary  rrade  or  right  infringed  by  legislation  excluding 
calling. — Allgeyer  v.  Louisiana.  165  U.  S.  letters,  postals,  newspapers  and  circulars 
578,  590,  41  L.  Ed.  832;  Butchers'  Union  concerning  and  advertising  lotteries  and 
Slaughter-House,  etc.,  Co.  v.  Cresent  City  gifts,  enterprises  and  drawings  therein 
etc.,  Slaughter-House  Co.,  Ill  U.  S.  746.  from  the  m.ails.  In  re  Rapier,  143  U  S. 
764.  28  L.  Ed.  585.  See  ante,  "Right  110,  134,  36  L.  Ed.  93.  See,  generally,  the 
to  Pursue  Lawful  Occupation,  Acquire  titles  LOTTERIES:  POLICE  POWER, 
and  Dispose  of  Property,  without  Dis-  Right  to  manufacture  or  sell  intoxicat- 
crimination,"  VII.  B.  3,  b;  "Interest  or  ing  liquors.— See  the  title  INTOXICAT- 
Estate  in  Profession  or  Occupation,"  ING  LIQUORS:  POLICE  POWER. 
VIII,  A,  21;  "The  Right  of  Life,  Liberty,  Use  of  flag  for  advertising  purposes.— 
Private  Property  and  the  Pursuit  of  Hap-  A  state  statute  which  makes  it  a  misde- 
pine^s,"  XI,  et  seq.  See,  also,  the  titles  meanor  punishable  by  fine  or  imprison- 
DUE  PROCESS  OF  LAW;  INTOX-  ment,  or  both,  for  anv  one  to  sell,  expose 
ICATING  LIQUORS:  POLICE  for  sale  or  have  in  possession  for  sale  an 
POWER.  article    of    merchandise   upon    which    shall 

64.  Includes  right  to  make  all  necessary  have  been  printed  or  placed  for  purposes 
and  lawful  contracts. — Allgeyer  v.  Louisi-  of  advertisement  a  representation  of  the 
ana,  165  U.  S.  578,  591,  41  L.  Ed.  832.  See,  flag  of  the  United  States,  is  not  uncon- 
also,  the  title  DUE  PROCESS  OF  LAW.  stitutional    as    depriving    citizens     of      the 

Acts  done  within  the  state  by  an  insur-  United    States    of   the    right    of   exercising 

ance    company    or    its    agents    doing   busi-  a    privilege    impliedly     if      not      expressly 

ness  therein,  which  are  in  violation  of  the  guaranteed    by    the     federal      constitution, 

state    statutes,    come    within    the    principle  Halter   v.    Nebraska.   205    U.    S.   34,    39,   51 

of   the    case   of   Hooper   v.    California,    155  L.    Ed.    699.    affirming    the    validity    of    1 

U.    S.    648,    39    L.    Ed.   297,   and   would    be  Cobbey's   Ann.   Stat.   Neb.   1903,   ch!    139. 

controlled    by    it.      Allgever   v.    Louisiana,  Right    to    practice    law. — The    right    to 

165  U.  S.  578,  591,  41  L.  Ed.  832.  practice  law  in  the  state  courts  is  not  one 
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(o)  Equal  Protection  of  the  Laivs;  Bqnal  Taxation,  etc. — See,  generally,, 
the  titles  Civii.  Rights,  vol.  3,  p.  814;  Taxation.  And  see  ante,  "Equal  Pro- 
tection of  the  Laws ;  Class  Legislation,"   VH,  et   scq. 

Tax  upon  Bonds  Held  by  Resident  against  Nonresident. — See  ante, 
"Exemption   from  Higher  Taxes,"   XVII,   A,  2,  c,    (9). 

(p)  Equality  of  Rights  in  the  Territories. — See  ante,  "Limitations  upon  the 
Power  of  Congress ;  Operation  of  the  Constitution  within  the  Territories,"  VI,. 
D,  2,  c,  (3),  (c),  (cc),'  (bbb),  (cccc),  (bbbbb)  ;  "Power  of  Congress  to  Deny 
Equal  Rights  in  the  Territories,"  VII,  E.     See,  also,  the  title  Territories. 

(q)  Other  Rights  Secured  by  the  War  Amendments. — Other  rights  and  priv- 
ileges of  federal  citizenship  are  those  rights  secured  by  the  thirteenth  and 
fifteenth  amendments  and  by  the  other  clauses  of  the  fourteenth  amendment.'^^ 

B.  The  Right  of  Suffrage. — The  privilege  to  vote  in  any  state  is  not  given 
by  the  federal  constitution,  or  by  any  of  its  amendments.  It  is  not  a  privilege 
springing  from  citizenship  of  the  United  States."^  "The  right  to  vote  in  the 
states  comes  from  the  states,  but  the  right  of  exemption  from  the  prohibited 
discrimination  comes  from  the  LTnited   States."*''^ 

Right  to  Vote  at  Federal  Elections. — The  right  to  vote  for  presidential 
electors  or  members  of  congress,  however,  is  a  right  of  citizenship  secured  by 
the  federal  constitution  and  is  not  derived  entirely  from  the  state.**^ 

C,  The  Right  of  Assembly  and  Petition. — The  right  to  peaceably  as- 
semble and  petition  congress  for  a  redress  of  grievances,  or  for  anything  else 
connected  with  the  powers  and  duties  of  the  national  government,  is  an  at- 
tribute of  national  citizenship  expressly  mentioned  and  secured  by  the  con- 
stitution ;  it  is  therefore  under  the  protection  of  the  national  government.'^'^ 

Not  Granted  by  the  Constitution. — The  right  of  the  people  peaceably  to 
assemble  for  lawful  purposes  existed  long  before  the  adoption  of  the  constitu- 
tion of  the  United  States.  In  fact,  it  is,  and  always  has  been,  one  of  the  at- 
tributes of  citizenship  under  a  free  government."  It  "derives  its  source,"  to 
use  the  language  of  Chief  Justice  Marshall,  in  Gibbons  z'.  Ogden,  9  Wheat.  1, 
211,  6  L.   Ed.  23,  "from  those  laws   whose  authority   is  acknowledged  by   civ- 

of   the  privileges   or  immunities   of   a   citi-  titles    CIVIL    RIGHTS,    vol.    3,    p.    830; 

zen  of  the  United  States  within  the  mean-  ELECTIONS. 

ing   of   the   first   section   of   the   fourteenth  The    right    of    suffrage   was   not   neces- 

article   of   the   amendments   to   the   consti-  sarily  one  of  the  privileges  or  immunities- 

tution   of  the   United   States.     Bradwell  v.  of   citizenship   before   the   adoption   of   the 

The   State,   16  Wall.   130,  21  L.   Ed.  442.  fourteenth   amendment.        At   the   time   of 

The   power   of   a    state   to   prescribe   the  the  adoption  of  that  arnendment,   sufifrage 

qualifications  for  admission   to  the  bar  of  was   not   coextensive   with    the    citizenship 

its   own   courts   is  unaffected  by  the   four-  of  the  state;  nor  was  it  at  the  time  of  the 

teenth    amendment,    and    the    federal    su-  adoption   of   the   constitution;   and   neither 

preme   court   cannot   inquire   into   the   rea-  the  constitution  nor  the  fourteenth  amend- 

sonableness    or    propriety    of    the    rules    it  ment   made    all   citizens   voters.      McPher- 

may    prescribe.      Bradwell    v.    The    State,  son  v.   Blacker,  146  U.  S.   1,  38,  36  L.   Ed. 

16  Wall.  130,  21  L.  Ed.  442.  869.     See,  also,  the  title  CIVIL  RIGHTS^ 

Thus,  a  woman  who  has  been  denied  a  vol.  3,  p.  830. 

license  to  practice  law  in  the  courts   of  a  68.     Same. — McPherson   v.    Blacker,    146- 

state,   the   state   law   not  admitting   of   the  U.   S.  1,  38,  36   L.   Ed.   869.     See,  also,   the 

issuance   of   such   license   to   females,   can-  title   CIVIL  RIGHTS,  vol.  3,  p.  830. 

not  invoke   the  protection   of  this   section  69.    Same;  right  to  vote  at  federal  elec- 

of    the    fourteenth    amendment    upon    the  tions. — Ex  parte  Yarbrough,  110  U.  S.  651. 

ground    that    her    privileges    and    immuni-  28   L.    Ed.   274;    In    re    Quarles,    158    U.    S. 

ties  as  a  citizen  of  the  United  States  have  532,   535,   39   L.   Ed.   1080.      See,   generally, 

been   abridged   by  the   state.      Bradwell  v.  on  this  point,  the  titles   CIVIL  RIGHTS,. 

The   State,  16  Wall.  130,  21    L.   Ed.  442.  vol.  3,  pp.  817,  831;   ELECTIONS. 

66.  Other  rights  secured  by  the  war  70.  Right  of  assembly  and  petition. — 
amendments.— Slaughter-House  Cases,  16  Slaughter-House  Cases.  16  Wall.  36,  79, 
Wall    36    80    21   L    Ed    394.  21    L-    Ed.    394;    United    States    v.    Cruik- 

67.  The    right    of     suffrage.— Minor     v.       shank,  92  U.  S.  542,  553,  23  L.  Ed.  588;  In 
.    Happersett.   21    Wall.    162,   22    L.    Ed.    627;       re   Quarle*;,   158   U.    S.   532,    535,   39   L.    Ed. 

McPherson  v.  Blacker,  146  U.  S.  1,  38,  1080;  Patterson  z:  Colorado,  205  U.  S. 
36  L.  Ed.  869;  Pope  v.  Williams,  193  U.  454.  464,  51  L-  Ed.  879,  per  Harlan,  J.,. 
S.  621,  632,  48   L-   Ed.  817.     See,  also,  the       dissenting. 
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ilized  man  throughout  the  world."  It  is  found  wherever  civilization  exists.  It 
was  not,  therefore,  a  right  granted  to  the  people  by  the  constitution.  The  gov- 
ernment of  the  United  States  when  established  found  it  in  existence,  with  the 
obligation  on  the  part  of  the  states  to  afford  it  protection."^ 

As  a  Privilege  of  State  Citizenship ;  Powers  of  the  States. — As  no 
direct  power  over  this  right  was  granted  to  congress,  it  remains,  according  to 
the  ruling  in  Gibbons  v.  Ogden,  9  Wheat.  1,  211,  6  L.  Ed.  23,  subject  to  state 
jurisdiction.' 2  That  is  to  say,  that  in  so  far  as  the  right  to  peaceably  assemble 
and  petition  for  redress  of  grievances  is  sought  to  be  exercised  as  a  privilege 
of  state  citizenship,  the  first  amendment  to  the  constitution,  like  the  others 
proposed  and  adopted  at  the  same  time,  was  not  intended  to  limit  the  powers 
of  the  state  governments  in  respect  to  their  own  citizens,  but  to  operate  upon  the 
national  government  alone.'''^  For  their  protection  in  the  enjoyment  of  this  right 
as  a  privilege  of  state  citizenship,  therefore,  the  people  must  look  to  the  states. 
It  was  there  that  the  power  for  that  purpose  originally  rested,  and  not  having 
been  surrendered  to  the  United  States,  there  it  still  remains."'*  The  state  gov- 
ments,  therefore,  unless  restrained  by  their  own  constitutions,  have  the 
power  to  regulate  or  prohibit  associations  and  meetings  of  the  people,  except  in 
the  case  of  peaceable  assemblies  to  perform  the  duties  or  exercise  the  privileges 
of  citizens  of  the  United  States ;  and  have  also  the  power  to  control  and  regu- 
late the  organization,  drilling,  and  parading  of  military  bodies  and  associations, 
except  when  such  bodies  or  associations  are  authorized  by  the  militia  laws  of 
the  United  States.  The  exercise  of  this  power  by  the  states  is  necessary  to  their 
public  peace,  safety  and  good  order.  To  deny  the  power  would  be  to  deny  the 
right  of  the  state  to  disperse  assemblages  organized  for  sedition  and  treason, 
and   the  right  to  suppress  armed   mobs   bent  on   riot   and   rapine.'''-^ 

Eight  to  Petition  Congress  an  Attribute  of  National  Citizenship. — 
But  the  right  of  the  people  peaceably  to  assemble  for  the  purpose  of  petitioning 
congress  for  a  redress  of  grievances,  or  for  anything  else  connected  with  the 
powers  or  the  duties  of  the  federal  government,  is  an  attribute  of  national  citi- 
zenship, and,  as  such,  under  the  protection  of,  and  guaranteed  by,  the  United 
States.  If,  therefore,  it  should  be  alleged  in  an  indictment  that  certain  persons 
conspired  or  banded  together  to  prevent  a  meeting  for  such  purpose,  the  case 
would  be  within  the  provisions  of  the  enforcement  act  of  May  31,  1870,  and 
w^ithin   the  scope  of  the   sovereignty  of  the   United   States."^*^ 

D.  The  Right  to  Keep  and  Bear  Arms. — Not  a  Right  Granted  by  the 
Constitution. — The  right  to  keep  and  bear  arms  is  not  a  right  granted  by  the 
constitution.  Neither  is  it  in  any  manner  dependent  upon  that  instrument  for 
existence."" 

Second  Amendment  Not  Restrictive  of  the  States. — The  second  amend- 
ment, which  declares  that  "a  well-regulated  militia  being  necessary  to  the  secu- 
rity of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed,"  is  a  limitation  upon  the  power  of  the  national  government  and  of 
congress,  and  not  upon  the  powers  of  the  states.  For  their  protection  in  the 
enjoyment  of  this  right,  therefore,  the  people  must  look  to  the  states."^ 

71.  Right  not  granted  by  the  constitu-  75.  Same;  state  may  regulate  the  or- 
tion. — United  States  v.  Cruikshank,  93  U.  ganization,  meeting  and  drilling  of  armed 
S.   542,   551.   23    L.   Ed.   588.  bodies.— Prefser  r.   Illinois,   116  U.   S.  252, 

72.  As  a  privilege  of  state  citizenship;  267,   29  L.   Ed,   615. 

powers    of    the    states. — United    States    v.  76.     Right    to    petition    congress    an   at- 

Cruikshank.   92   U.    S.    542,    551,   23    L.    Ed.  tribute     of      national     citizenship. — United 

588.  States    v.    Cruikshank,    92    U.    S.    542.    552, 

73.  Same;   not   limited   by   federal   con-  23    L.   Ed.    588. 

stitulional    provision. — United      States     t'.  77.    Right  to  keep  and  bear  arms  not  a 

Cru'kshank,   92   U.    S.   542.   552.   23    L.   Ed.  right      granted      by      the      constitution.— 

588.  United   States  v.  Cruikshank,  92  U.  S.  542. 

74.  Same;  protection  of  right  as  a  privi-  543,  23  L.  Ed.  588;  Presser  v.  Illinois,  116 
lege    of    state    citizenship    rests    with    the  U.  S.  252,  265,  29  L.  Ed.  615. 

states. — United    States    v.    Cruikshank,    92  78.     Same;    second    amendment    not   re- 

U.  S.   542,  552,  23   L.   Ed.   588.  strictive    of   the    states.— United    States    v. 
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Limitations  upon  the  Power  of  the  States  to  Restrict  the  Right  to 
Keep  and  Bear  Arms. — But  while  this  is  true,  it  is  also  true  that  all  citizens 
capable  of  bearing  arms  constitute  the  reserved  military  force  or  reserved 
militia  of  the  United  States,  as  well  as  of  the  States,  and  in  view  of  this  preroga- 
tive of  the  general  government,  as  well  as  of  its  general  powers,  the  states  can- 
not, even  laying  this  amendment  to  the  constitution  out  of  view,  prohibit  the 
people  from  keeping  apd  bearing  arms,  so  as  to  deprive  the  United  States  of 
their  rightful  resource  for  maintaining  the  public  security,  and  disable  the 
people  from  performing  their  duty  to  the  general  government  J  ^ 

Right  of  Individual  Citizens  to  Organize  Themselves  into  Military 
Companies. — "The  right  voluntarily  to  associate  together  as  a  military  com- 
pany or  organization,  or  to  drill  or  parade  with  arms,  without,  and  independent 
of,  an  act  of  congress  or  law  of  the  state  authorizing  the  same,  is  not  an  at- 
tribute of  national  citizenship.  Military  organization  and  military  drill  and  pa- 
rade under  arms  are  subjects  especially  under  the  control  of  the  government  of 
every  country.  They  cannot  be  claimed  as  a  right  independent  of,  law.  Under 
our  political  system  they  are  subject  to  the  regulation  and  control  of  the  state 
and  federal  governments,  acting  in  due  regard  to  their  respective  prerogatives 
and  powers.  The  constitution  and  laws  of  the  United  States  will  be  searched  in 
vain  for  any  support  to  the  view  that  these  rights  are  privileges  and  immunities 
of  citizens  of  the  United  States  independent  of  some  specific  legislation  on  the 
subject."8o 

E.  Protection  of  Rights,  Privileges  and  Immunities. — "Every  right, 
created  by,  arising  under,  or  dependent  upon  the  constitution,  may  be  pro- 
tected and  enforced  by  such  means  and  in  such  manner  as  congress,  in  the 
exercise  of  the  correlative  duty  of  protection,  or  of  the  legislative  powers  con- 
ferred upon  it  by  the  constitution,  may  in  its  discretion  deem  most  eligible  and 
best  adapted  to  attain  the  object. "^^ 


Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588; 
Presser  v.  Illinois.  116  U.  S.  252,  265,  29 
L.  Ed.  615;  Miller  v.  Texas,  153  U.  S.  535, 
539,  38  L.   Ed.  812. 

A  state  law  which  prohibits  the  carry- 
ing of  dangerous  weapons  upon  the  per- 
son does  not  abridge  the  privileges  or 
immunities  of  citizens  of  the  United 
States  as  those  privileges  and  immunities 
are  defined  in  the  Slaughter-House  Cases, 
16  Wall.  36,  21  L.  Ed.  394,  and  in  Cran- 
dall  V.  Nevada,  6  Wall.  35,  18  L.  Ed.  745, 
and  Ward  v.  Maryland.  12  Wall.  163,  20 
L.  Ed.  260;  Miller  v.  Texas,  153  U.  S. 
535,   539,  38   L.   Ed.   812. 

79.  Limitations  upon  power  of  states  to 
restrict  the  right  to  keep  and  bear  arms. 
—Presser  v.  Illinois,  116  U.  S.  252,  265, 
29    L.    Ed.    615. 

80.  Right  of  individual  citizens  to  or- 
ganize themselves  into  a  military  com-! 
pany. — Presser  v.  Illinois,  116  U.  S.  252, 
267,  29   L.  Ed.  615. 

Same;  military  code  of  Illinois. — The 
military  code  of  the  state  of  Illinois  pro- 
vides that  all  able-bodied  male  citizens 
within  certain  ages  shall  be  subject  to 
military  duty  and  shall  constitute  the 
state  militia,  and  provides  for  their  en- 
rollment in  the  state  militia.  By  another 
section  it  is  provided  that  it  shall  not  be 
lawful  for  any  body  of  men,  other  than 
the  regular  organized  volunteer  militia 
of  the  state  and  the  troops  of  the  United 
States,    to    associate    themselves    together 


as  a  military  company  or  organization,  or 
to  drill  or  parade  with  arms  in  any  city 
or  town  of  the  state  without  a  license 
from  the  governor.  Held,  that  these  pro- 
visions are  not  opposed  to  the  constitu- 
tional provision  vesting  in  congress  the 
power  to  raise  and  support  armies  and 
to  provide  for  calling  out,  organizing, 
arming  and  disciplining  the  militia,  or  to 
that  provision  which  declares  that  no 
state  shall  without  the  consent  of  con- 
gress keep  troops  in  time  of  peace;  nor 
does  the  provision  which  forbids  bodies 
of  men  to  associate  together  as  military 
organizations,  or  to  drill  or  parade  with 
arms  in  cities  and  towns  unless  author- 
ized by  law,  infringe  the  right  of  the 
people  to  keep  and  bear  arms.  Presser 
V.  Illinois,  116  U.  S.  252,  264.  29  L.  Ed. 
615. 

Nor  does  this  legislation  deprive  the 
plaintiff  of  his  life,  liberty  or  property 
without  due  process  of  law;  nor  is  it  a 
bill  of  attainder  or  ex  post  facto  law. 
Presser  v.  Illinois,  116  U.  S.  252,  268,  29 
L.   Ed.   615. 

81.  Protection  of  rights,  privileges  and 
immunities. — Logan  v.  United  States,  144 
U.  S.  263,  293.  36  L.  Ed.  429;  In  re  Quarles, 
158  U.  S.  532,  535,  39  L.  Ed.  1080.  See, 
generally,  the  title  CIVIL  RIGHTS,  vol. 
3,  pp.   818,  834. 

By  removal  of  cause  into  federal  court. 
— In  Strauder  v.  West  Virginia,  100  U.  S. 
303.  309,  312,  25  L.  Ed.  664,  after  referring 
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XVIII.    Protection  to  Persons  Accused  of  Crime. 

A.  Person  Protected — 1.  Residents  of  District  of  Columbia. — As  to 
the  power  of  congress  to  deprive  the  people  of  the  District  of  Columbia  of  the 
benefit  of  any  of  the  constitutional  guaranties  of  life,  liberty  and  property,  and 
especially  of  the  trial  by  jury  in  criminal  cases,  see  ante,  "In  the  District  of 
Columbia  and  Places  under  Exclusive  Federal  Control,"   IV,  C,  3. 

2.  Residents  in  the  Territories. — See  ante,  "Limitations  upon  the  Power 
of  Congress;  Operation  of  the  Constitution  within  the  Territories,"  VI,  D,  2, 
c,   (3).   (c),   (cc),   (bbb),   (cccc),   (bbbbb). 

3.  Citizens  Residing  or  Sojourning  Abroad. — See  ante,  "Exterritorial 
Operation,"  IV,  C,  4. 

4.  Aliens. — As  to  the  general  right  of  aliens  to  claim  the  benefit  of  the  con- 
stitutional guaranties  for  the  protection  of  life,  liberty  and  property,  see  the 
title  Aliens,  vol.  1,  pp.  219,  247,  250,  253,  255.  See,  also,  ante,  "Citizens  and 
Aliens,"  VII,  B,  1,  a;  "Aliens."  XI.  E,  3. 

B.  Power  of  President,  Congress  or  Judiciary  to  Annul  or  Suspend 
Constitutional  Guaranties, — Neither  the  president  nor  congress  nor  the  ju- 
diciary can  disturb  any  one  of  the  safeguards  of  civil  liberty  incorporated  into 
the  constitution,  except  so  far  as  the  right  is  given  to  suspend  in  certain  cases 
the  privilege  of  the  writ  of  habeas  corpus. ^2 

Martial  Law.— There  are  occasions  when  martial  rule  can  be  properly  ap- 
plied. If,  in  foreign  invasion  or  civil  war  the  courts  are  actually  closed,  and  it 
is  impossible  to  administer  criminal  justice  according  to  law,  then,  on  the  theatre 
of  active  military  operations,  where  war  really  prevails,  there  is  a  necessity 
to  furnish  a  substitute  for  civil  authority,  thus  overthrown,  to  preserve  the 
safety  of  the  army  and  society ;  and  as  no  power  is  left  but  the  military,  it 
is  allowed  to  govern  by  martial  rule  until  the  laws  can  have  their  free  course. ^^ 
But  as  necessity  creates  the  rule,  so  it  limits  its  duration.  Martial  rule  can  never 
exist  where  the  courts  are  open  and  in  the  proper  and  unobstructed  exercise  of 
their  jurisdiction ;  and  if  the  military  government  is  continued  after  the  courts 
are  reinstated,  it  is  a  gross  usurpation  of  power. ^^ 

Confined  to  Locality  of  War. — Martial  rule  is  also  confined  to  the  locality 
of  actual  war. ^5 

to    what    was    said    in    United    States    v.  Enjoining    enforcement    of    unconstitii- 
Reese,  92  U.  S.  214,  23  L.  Ed.  563,  to  the  tional  statutes.— As  to  the  right  of  a  fed- 
effect   that   rights   and   immunities   created  era!    court    to    enjoin    the    enforcement    of 
by  or  dependent  upon   the  constitution  of  an    unconstitutional    state    law      see      the 
the    United    States    can    be    protected    by  titles    COURTS;     INJUNCTIONS-     TU- 
congress,  and   that  the  form  and   manner  RISDICTION;   STATES, 
of    the    protection    may    be    such    as    con-  82.    Power  to  annul  or  suspend  consti- 
gress    in     the    legitimate    exercise    of    its  tutional   guaranties. — Ex   parte   Milligan.  4 
legislative     discretion     shall    provide,     the  Wall.  2,   18   L.   Ed.  281. 
court    said:      "There   is    express    authority  83.    Same;  martial  law. — Ex  parte  Milli- 
to   protect   the    rights   and   immunities    re-  gan,  4  Wall.  2,   127,  18   L.   Ed.  281. 
ferred    to    in    the    fourteenth    amendment,  84.     Same. — Ex   parte    Milligan,   4   Wall, 
and  to  enforce  observance  of  them  by  ap-  2,  127,  18  L.  Ed.  281. 

propriate    congressional     legislation.     And  85.    Same;   confined   to  locality  of  war. 

one    very    efficient    and    appropriate    mode  — Ex  parte  Milligan,  4  Wall.  2.  127,  IS  L. 

of    extending    such    protection    and    secur-  Ed.  281. 

ing  to  a  party  the  enjoyment  of  the  right  Military  commissions  in  states  where 
or  immunity,  is  a  law  providing  for  the  courts  were  open. — Military  commissions 
removal  of  his  case  from  a  state  court,  organized  during  the  late  civil  war,  in  a 
in  which  the  right  is  denied  by  the  state  state  not  invaded,  and  not  engaged  in  re- 
law,  into  a  federal  court,  where  it  will  be  bellion,  in  which  the  federal  courts  wer-^ 
upheld.  This  is  an  ordinary  mode  of  pro-  open,  and  in  the  proper  and  unobstructed 
tecting  rights  and  jmrnunities  conferred  exercise  of  their  judicial  functions,  had 
by  the  federal  constitution  and  laws.  Sec-  no  jurisdiction  to  try,  convict,  or  sen- 
tion  641  is  such  a  provision."  Kentnoky  tence  for  anv  criminal  offense,  a  citi/.en 
V.  Powers.  201  U.  S.  1.  27.  ."SO  L.  Ed.  633.  who  was  neither  a  resident  of  a  rebel- 
See  the  title  CIVIL  RIGHTS,  yol.  3.  p.  lious  state,  nor  a  nrisoner  of  war,  nor  a 
838.  et  seq.  See.  also,  the  title  RE-  person  in  the  military  or  naval  service. 
MOVAL  OF  CAUSES.  And  congress  could  not  invest  them  with 
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C.  Common-Law  Crimes  against  the  United  States. — It  is  well  settled 
that  there  are  no  common-law  offenses  against  the  United  States, ^^  and  that  the 
courts  of  the  United  States,  in  determining  what  constitutes  an  offense  against 
the  United  States,  must  resort  to  the  statutes  of  the  United  States,  enacted  in 
pursuance  of  the  constitution  ;^"  though  the  federal  courts  may  resort  to  the 
common  law  for  the  definition  of  terms  by  which  offenses  are  designated. ^^ 

D.  Requirement  as  to  Presentment  or  Indictment  in  Capital  and  In- 
famous Cases — 1.  General  Nature  and  Purpose  of  Requirement. — The 
grand  jury  was  a  body  known  to  the  common  law,  and  to  it  was  committed  the 
duty  of  inquiring  whether  there  was  probable  cause  to  believe  a  defendant 
guilty  of  the  offense  charged. ^^  The  general  purpose  of  this  requirement,  there- 
fore, is  to  ascertain  whether  there  is  probable  cause  to  believe  a  defendant 
guilty  of  the  offense  charged,  and  to  prevent  the  accused  from  being  subjected 
to  the  burden  and  expense  of  a  trial  until  there  has  been  a  prior  inquiry  and  ad- 
judication by  a  responsible  tribunal  that  there  is  probable  cause  to  believe  him 
guilty.''" 

2.  Not  a  Restriction  upon  the  States. — This  provision,  like  all  others 
found  in  the  first  ten  amendments,  is  a  restriction  upon  the  powers  of  the  fed- 
eral government,  and  not  upon  those  of  the  states ;  and  it  is  competent  for  the 
states,  therefore,  to  abolish  the  grand  jury  system  entirely  and  proceed  in  all 
cases  by  information. ''^ 

Does  Not  Raise  Local  Requirements  to  the  Dignity  of  a  Constitu- 
tional Provision. — "The  fifth  amendment,  requiring  the  presentment  or  in- 
dictment of  a  grand  jury,  does  not  take  up  unto  itself  the  local  law  as  to  how 
the  grand  jury  should  be  made  up,  and  raise  the  latter  to  a  constitutional  re- 
quirement.^- 

3.  Not  a  Restrfction  upon  Leofslati-re  of  Indian  Tribe  or  Nation. — 
The  fifth  amendment  to  the  constitution  doe?  not  apply  to  the  local  legislation 
of  the  Cherokee  nation  so  as  to  require  all  prosecutions  for  offenses  committed 
against  the  laws  of  that  nation  to  be  initiated  by  a  grand  jury  organized  in  ac- 
cordance  with   the   provisions  of  that   amendment. ^^ 

any    such    power.      Ex    parte    Milligan,    1  88.    But  courts  may   resort  to  common 

Wall.  2,  18  L.  Ed.  281.  law   for    definitions. — See    the    title    COM- 

The    federal    authority    having    been    un-  MOX   L.WV.  vol.   3,  p.   972. 

opposed   in    the   state   of   Indiana,   and   the  89.     Requirement   as   to   presentment   or 

federal    courts    open    for    the    trial    of    of-  indictment;  general  nature  and  purpose. — 

fenses   and  the   redress   of  grievances,   the  Beavers    v.    Henkel,    194   U.    S.    73,    84,    48 

usages   of   war   could   not,   under   the   con-  L.   Ed.   882. 

stitution,  afford  atiy  sanction  for  the  trial  90.     Same. — Beavers    v.    Henkel,    194    U> 

there    of    a    citizen    in    civil    life,    not    con-  S.   73,   84,  48   L.   Ed.   882. 

nected  with   the  military  or  naval   service,  91.    Federal  constitutional  provision  not 

by    a    military    tribunal,    for    any    ofifense  a  restriction  upon  the  states. — Hnrtado  v, 

whatever.      Ex   parte    Milligan,   4    Wall.    2,  California,    110   U.    S.    516,   28   L.    Ed.   232; 

18    L.    Ed.   281.  Brown  v.   New  Jersey,   175  U.   S.   172.   174,. 

86.  Common4aw  crimes  against  the  44  L-  Ed.  119;  Beavers  v.  Henkel,  194  U. 
United  States.— United  States  v.  Hudson,  S.  73,  84,  48  L.  Ed.  882;  West  v.  Louisi- 
7  Cranch  32,  3  L.  Ed.  259;  United  States  ana,  194  U.  S.  258,  263,  48  L.  Ed.  965. 
V.  Coolidge,  1  Wheat.  415,  4  L.  Ed.  124;  See,  also,  the  title  DUE  PROCESS  OF 
United  States  --.  Britton,  108  U.  S.  199,  LAW.  And  see  ante,  "Limitations  Con- 
206,  27  L.  Ed.  698;  Manchester  v.  Massa-  tained  in  the  First  Ten  Amendments,"  VL 
chusetts,  139  U.  S.  240,  262.  263,  35  L.  Ed.  D,   3,   b.    (3),    (b). 

159;  United  States  v.  Eaton.  144  U.  S.  92.  Does  not  raise  local  requirements 
677,  687,  36  L.  Ed.  591.  to  the  dignity  of  a  constitutional  pro- 
It  is  necessary  that  a  sufficient  statu-  vision. — ^Matter  of  Moran,  203  \J.  S.  96, 
tory  authority  should  exist  for  declaring  104,  51  L.  Ed.  105.  See,  also.  Rawlins  v. 
any  act  or  omission  a  criminal  ofifense.  Georgia.  201  U.  S.  638,  50  L.  Ed.  899, 
United  States  v.  Eaton,  144  U.  S.  677,  where  the  same  principle  is  affirmed  with 
688,  36  L.  Ed.  591.  See  ante,  "No  Com-  respect  to  the  effect  of  the  fourteenth 
mon  Law  of  the  United  States."  VI,  D.  3,  amendment  upon  the  laws  of  the  states, 
a,  (4).  And  see,  generallv.  the  title  COM-  See,  generally,  the  title  DUE  PROCESS 
MON   LAW,  vol.   3.  np.   970,   971,   972.  OF   L.^W. 

87.  Same. — In  re  Kollock,  165  U.  S.  526,  93.  Not  a  restriction  upon  the  legisla- 
533,  41  L.   Ed.  813.  ture  of  an  Indian  tribe  or  nation. — Talton 
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4.  Persons  Prote;cted — a.  Citizens  Residing  or  Sojourning  Abroad. — See 
ante,   "Exterritorial   Operation,"   IV,  C,  4. 

b.  Residents  of  the  District  of  Colnuibia. — See  ante,  "In  the  District  of 
Colnmbia  and  Places  under  Exclusive  Federal  Control,"  IV,  C,  3. 

c.  Residents  zvithin  the  Territories. — See  ante,  "Limitations  upon  the  Power 
of  Congress ;  Operation  of  the  Constitution  within  the  Territories,"  VI,  D,  2,  c, 
(3),  (c),  (cc),  (bbb),  (cccc),  (bbbbb). 

d.  Alims. — See,  generally,  the  title  Aliens,  vol.  1,  pp.  219,  247,  250,  253, 
255.    And  see  ante,  "Citizens  and  Aliens,"  VII,  B,  1,  a;  "Aliens,"  XI,  E,  3. 

e.  Persons  in  the  Land  and  Naval  Forces;  Cases  Arising  in  Time  of  War  or 
Public  Danger. — By  the  fifth  ^ticle  of  the  amendments,  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  in  time  of  war  or  public  danger,  are  ex- 
cepted from  the  necessity  of  presentment  or  indictment  by  a  grand  jury  f^ 
and  the  right  of  trial  by  jury,  in  such  cases,  is  subject  to  the  same  exceptions. ^^ 

Construction  of  Words  "When  in  Actual  Services  in  Time  of  War  or 
Public  Danger." — Tte  words  "when  in  actual  service  in  time  of  war  or  pub- 
lic danger"  refer  merely  to  the  last  antecedent,  "or  in  the  militia,"  and  not  to  the 
previous  clause,  "in  the  land  or  naval  forces."  A  contrary  construction  is  gram- 
matically possible.  But  it  is  opposed  to  the  evident  meaning  of  the  provision, 
taken  by  itself,  and  still  more  so,  when  it  is  considered  together  with  other 
provisions  of  the  constitution.-'*'  In  other  words,  "all  persons  in  the  military 
or  naval  service  of  the  United  States  are  subject  to  the  military  law ;  the  mem- 
bers of  the  regular  army  and  navy,  at  all  times;  the  militia,  only  so  long  as  they 
are  in  such  service. "^'^ 

"The  whole  purpose  of  the  provision  in  question  is  to  prevent  persons, 
not  subject  to  the  military  law,  from  being  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  without  presentment  or  indictment  by  a  grand  jury."^^ 

Suspension  in  Time  of  War  or  Public  Danger. — In  a  state  where  the 
courts  are  open  and  no  state  of  war  exists,  neither  the  president,  as  commander 
in  chief,  nor  any  military  subordinate,  has  any  power  to  suspend  or  annul  this 
or  any  other  constitutional  safeguard  by  declaring  martial  law  and  ordering 
persons  in  no  way  connected  with  the  military  service  to  be  tried  before  a 
military  commission  for  alleged  offenses  for  which  the  civil  laws  mqke  pro- 
vision.'-'^ 

5.  This  Provision  Self-Executing. — The  constitutional  provision  protect- 
ing every  one  from  being  prosecuted  in  a  court  of  the  United  States  without 
the  intervention  of  a  grand  jury  for  any  crime  which  is  subject  by  law  to  an  in- 
famous punishment  is  self -executing,  and  no  declaration  of  congress  is  needed 
to  secure,  or  competent  to  defeat,  the  constitutional  safeguard.^  If  the  Crime  of 
which  the  defendant  is  accused  was  an  infamous  crime,  within  the  meaning  of 
the  fifth  amendment  of  the  constitution,  no  court  of  the  United  States  has  juris- 

V.    Mayes,    163   U.    S.    376,   382,   41    L.    Ed.  Persons   in   land   or   naval   forces;    pay- 

196.  master's    clerk. — A   paymaster's    clerk   is   a 

94.  Persons  in  land  and  naval  forces;  person  in  the  naval  service  of  the  United 
cases  arising  in  land  and  naval  forces.—  States,  and  subject  to  be  tried  and  con- 
Ex  parte  Milligan,  4  Wall.  2,  18  L.  Ed.  victed,  and  to  be  sentenced  to  imprison- 
281;  Johnson  v.  Sayre.  158  U.  S.  109,  117,  ment,  by  a  general  court  martial.  Ex 
39  E.  Ed.  914;  Beavers  v.  Henkel,  194  U.  parte  Reed,  100  U.  S.  13,  25  L.  Ed.  538; 
S.   73,   83,  48    L.    Ed.   882.  Johnson   v.    Sayre,    158    U.    S.    109,    117,    39 

95.  Same;  trial  by  jury.— Ex  parte   Mil-  L.  Ed.  914. 

ligan,  4  Wall.  2,  18  L.   Ed.  281.  99.    Suspension  in  time  of  war  or  pub- 

96.  Construction  of  words,  "when  in  lie  danger.— Ex  parte  Milligan,  4  Wall.  2, 
actual  service  in  time  of  war  or  public  18  L.  Ed.  281.  See,  also,  ante,  "Power 
danger."— Johnson  v.  Sayre,  158  U.  S.  109,  of  President.  Congress  or  Judiciary  to 
113,  39  L.  Ed.  914.  Annul    or    Suspend    Constitutional     Guar- 

97.  Same.— Johnson  v.   Sayre.   158  U.   S.       anties,"   XVIII,   B. 

109,  114,  39  L.  Ed.  914.  1.       This       provision       self-executing. — 

98.  Same.— Johnson  v.  Sayre,  158  U.  S.  Mackin  v.  United  States,  117  U.  S.  348, 
109,   114,  39    L.   Ed.  914.  351,   29   L.    Ed.   909. 
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diction  to  try  or  punish  him,  except  upon  presentment  or  indictment  by  a  grand 
jury. 2 

6.  Infamous  Crime  within  the  Meaning  op  This  Section. — "The  fifth 
amendment  had  in  view  the  rule  of  the  common  law,  governing  the  mode  of  pros- 
ecuting those  accused  of  crime,  by  which  an  information  by  the  attorney  general, 
without  the  intervention  of  a  grand  jury,  was  not  allowed  for  a  capital  crime,  nor 
for  any  felony,  rather  than  the  rule  of  evidence,  by  which  those  convicted  of 
crimes  of  a  certain  character  were  disqualified  to  testify  as  witnesses.  In  other 
words,  of  the  two  kinds  of  infamy  known  to  the  law  of  England  before  the 
Declaration  of  Independence,  the  constitutional  amendment  looked  to  the  one 
founded  on  the  opinions  of  the  people  respecting  the  mode  of  punishment, 
rather  than  to  that  founded  on  the  construction  of  law  respecting  the  future 
credibility  of  the  delinquent. "^  A  crime  which  is  punishable  by  imprisonment  in 
the  state  prison  or  penitentiary  is  an  infamous  crime,  whether  the  accused  is  or  is 
not  sentenced  or  put  to  hard  labor;  and,  in  determining  whether  the  crime  is 
infamous,  the  test  is,  whether  it  is  one  for  which  the  statute  authorizes  the 
court  to  award  an  infamous  punishment,  and  not  whether  the  punishment  ul- 
timately awarded  is  an  infamous  one.  When  the  accused  is  in  danger  of  being 
subjected  to  an  infamous  punishment,  if  convicted,  he  has  the  right  to  insist 
that  he  shall  not  be  put  upon  his  trial,  except  on  the  accusation  of  a  grand 
jury.^ 

7.  Forbids  Any  Alteration  oe  Indictment  by  Court  or  Prosecuting  At- 
torney.— The  requirement  that  a  person  shall  not  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime  except  upon  the  presentment  or  indictment  of 
a  grand  jury  implies  that  neither  the  court  nor  the  prosecuting  attorney  shall 
have  any  power  to  alter  the  indictment  after  it  comes  from  the  hands  of  the 
grand  jury,  either  by  adding  anything  thereto  or  by  striking  out  as  surplusage  any 
part  thereof.  Otherwise  it  would  not  be  the  indictment  of  the  grand  jury  upon 
which  he  was  tried.  Any  other  doctrine  would  place  the  rights  of  the  citizen,  which 
were  intended  to  be  protected  by  the  constitutional  provision,  at  the  mercy  or 
control   of   the   court   or    prosecuting   attorney.^ 

2.    Same. — Ex  parte  Wilson,   114   U.    S.  session,  with   intent  to   sell,  an  obligation 

417,  422,  29  L.  Ed.  89;  Ex  parte  Bain,  121  engraved  and  printed  after  the   similitude 

U.   S.   1.   12,  30  L.   Ed.   849.  of  a  public  security  of  the  United  States, 

3     "Infamous  crime,"  within  the  mean-  punishable    by    fine    of     not      more      than 

ing  of  this  section.— Ex  parte  Wilson,  114  $5,000,  or  by  imprisonment  at  hard  labor 

U    S    417    29  L    Ed    89;  Mackin  v.  United  not  more  than  fifteen  years,  or  by  both,  is 

States    117  U    S    348,   350,  29   L.   Ed.  909;  an  infamous  crime,  withm  the  meaning  of 

Ex  parte  Bain    121  U    S    1,  13,  30  L.  Ed.  this    amendment   of   the   constitution."    Ex 

849-    Wong    Wing    v.    United    States.    163  parte    Wilson,    114   U.    S.    417,    422,    29    L- 

U.   S.   228,  41   L.   Ed.   140.  Ed    89.  ,      ^   n       r        ^    i      .i 

o      ^      T^  .      ■\Ti.T-\^^„    ^^A   TT    Q  The  oltense  of  unlawfully,  fraudulently 

417;  2!^r  Ecl'^89!  UnitS's?rtes''.'.  Petit  and  feloniously,  voting  at  a/election  for  I 

;f\^H   I  h  li  Vt  \'-  ,\V    3^r^^9"  l       fuSyt^ru^dufenTl/Tn^le^o^iTi^ust  "rtS: 
^T^lL^%^l-  "■   nnitS  ISes    lk       te^'"g   ^s    ^"    elector    qualified   to   vote    at 

^'■i'%i^%tTll-  ^59'vn^^^^^^^  such    an    election    is    an    infamous  .  crime 

.  •  De  Walt    128  U.   S^  393;  32  U   Ed^  485 ,       Thf  c"on^s^i^u;?on,"TiLe°^i'der  \\TATJ, 
Medley    Petitioner    134  U.^  S    160    l^g    33       ^^^^    ^^    ^^^.^^^    ^^^^^^^^    ^^88  j^  _ 

^4  f     Fd''l07-''ln   re   ClaasYn    140   US  "^ent  may  be  for  a  period  longer  than  one 

oL    on.     o.   T  '  ^^    .<.o     T              .;   TTni^pH  Year,  bringing  it  within  that  class  of  cases 

f.\  ^^'wf,V  c?  o«f' .'n<^  .?  T  %^  if-  i"  ^hich  The  court  can  order  that  it  shall 

States,   144  U.   S.  263,   308    36  L    Ed.   429,  ^^   .^   ^^^   penitentiary.     Revised   Statutes, 

Wong   Wing  7;    United    States     163    US.  ^^^^      ^^.^    makes    the    crime    infamous 

'  U    S    1%  "    i  VrL.T±%^^\T.'-  -d    the   prosecution    thereof   must    be   by 

atriYk   i    United    States     178    U.    S     304  ^^^^^  T^nLrkaLs^.-^lTr  S.  ^28;: 

307,   44   L.    Ed.    1078;     Motes     v.      United  j     ^  ,       .  » 

States,  178  U.   S.  458,  44  L.  Ed    1150.  ^    5     Forbids  any  alteration  of  indictment. 

Having  in  possession  counterfeit  of  pub-  _-^^  p^rte  Bain,  121  U.  S.  1,  13,  30  L.  Ed. 

lie  security. — "The  crime  of  having  in  pos-  g^g. 
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E.     Right   to   Be   Informed   of   Nature   and   Cause   of  Accusation — 1. 

Sixth  Amendment  Not  a  Limitation  upon  State  Power. — In  criminal 
cases  prosecuted  under  the  laws  of  the  United  States,  the  accused  has  the  con- 
stitutional right  "to  be  informed  of  the  nature  and  cause  of  the  accusation."^ 
This  requirement  of  the  federal  constitution  was  not  designed  as  a  limitation 
upon  the  powers  of  the  state  governments  in  reference  to  their  own  citizens,  but 
it  is  restriction  exclusively  upon  the   federal  government." 

2.  Criminal  Prosecution  within  Meaning  of  Sixth  Amendment. — A 
criminal  prosecution,  within  the  meaning  of  the  sixth  amendment,  is  one  against 
a  person  who  is  accused  and  who  is  to  be  tried  by  a  petit  jury;  a  criminal  pros- 
ecution under  article  six  of  the  amendments  is  much  narrower  than  a  criminal 
case  under  article  five  of  the  amendments.^  "The  words,  in  the  sixth  amend- 
ment, 'to  be  informed  of  the  nature  and  cause  of  the  accusation,'  obviously  refer 
to  a  person  accused  of  crime,  whether  a  felony  or  misdemeanor,  for  which  he 
is  prosecuted  by  indictment  or  presentment,  or  in  some  other  authorized  mode 
which  may  involve  his  personal   security."^ 

3.  Indictment;  Sufficiency. — This  is  construed  to  mean  that  the  indict- 
ment must  set  forth  the  offense  with  clearness  and  all  necessary  certainty  to  ap- 
prise the  accused  of  the  crime  with  which  he  stands  charged. i<^  The  constitutional 
right  of  a  defen-dant  to  be  informed  of  the  nature  and  cause  of  the  accusation 
against  him  entitles  him  to  insist,  at  the  outset,  by  demurrer  or  by  mo- 
tion to  quash,  and,  after  verdict,  by  motion  in  arrest  of  judgment,  that  the  in- 
dictment shall  apprise  him  of  the  crimiC  charged  with  such  reasonable  certainty 
that  he  can  make  his  defense  and  protect  himself  after  judgment  against  another 
prosecution  for  the  same  offense. ^^  Every  ingredient  of  which  the  offense  is 
composed  must  be  accurately  and  clearly  alleged.  For  this,  facts  are  to  be  stated, 
not  conclusions  of  law  alone.  A  crime  is  made  up  of  acts  and  intents,  and  these 
must  be  set  forth  in  the  indictment  with  i-easonable  particularity  of  time,  place 
and  circumstances. 12  ^  defendant,  however,  is  informed  of  the  nature  and 
cause  of  the  accusation  against  him  if  the  indictment  contains  such  description 
of  the  offense  charged  as  will  enable  him  to  make  his  defense  and  to  plead  the 
judgment  in  bar  of  any  further  prosecution  for  the  same  crime. '^ 

Omission  of  Indecent  and  Obscene  Matter. — This  right  is  not  infringed 
by  the  ommission  from  the  indictment  of  indecent  and  obscene  matter,  alleged 
as  not  proper  to  be  spread  upon  the  records  of  the  court,  provided  the  crhne 

6.  Right  to  be  informed  of  the  nature  11.  Same. — Rosen  v.  United  States,  161 
and     cause     of     the     accusation. — Const.,       U.   S.   29,  40  L.  Ed.  606. 

Amendment  VI.     United  States  v.   Cruik-  12.     Same. — United    States    v     Cook     17 

shank,  92  U.  S.  542.  558,  23  L.  Ed.  588.  Wall.    168,    174,    21    L.    Ed.     638;      United 

7.  Federal  constitutional  provision  not  States  v.  Cruikshank,  92  U.  S.  542,  558,  23 
a  limitation  upon  the  powers  of  the  states.  L.   Ed.  588. 

—Barron    v.    Baltimore,    7    Pet.    243.    8    L.  Thus   where   a   statute  provides   for  the 

Ed.    672;    Fox   v.    Ohio,    5    How.    410.    434,  punishment  of  those  who  conspire  "to  in- 

12  L.  Ed.  213;  Smith  v.  Maryland,  18  How.  jure,    oppress,    threaten    or   intimidate   any 

71,  76,  15  L.  Ed.  269;  Withers  v.  Buckley,  citizen    with    intent    to    prevent    or    hinder 

20   How.   84,   90.   15   L.   Ed.   816;  Twitchell  his    free    exercise    and    enjoyment    of    any 

V.  Commonwealth,  7  Wall.  321,  19  L.  Ed.  right  or  privilege  granted  or  secured  to 
223.  See.  also,  ante,  "Limitations  Con-  hirn  by  the  constitution  or  laws  of  the 
tained    in    the    First    Ten    Amendments,"  United     States,"      an      indictment      which 

VI,  D.  3.  b,   f3).   (b).  charges    an    offense    in    the    words    of    the 

8.  Criminal  prosecution  within  the  statute,  and  in  language  broad  enough  to 
meaning  of  the  sixth  amendment. — Coun-  cover  all,  but  without  specifying  a  par- 
selman  v.  Hitchcock,  142  U.  S.  547,  562,  ticular  right  which  the  defendants  c-n- 
35  L.  Ed.  1110;  United  States  v.  Zucker,  spired  to  prevent  or  hinder  the  parties 
161  U.  S.  475,  482,  40  L.  Ed.  777.  named  in  the  free  exercise  and  enjcvmcnt 

9.  Same. — United  States  v.  Zucker,  161  thereof,  is  not  sufficient  under  the  re- 
U.  S.  475,  480,  40  L.  Ed.  777.  Quirements     of     this     provision.       United 

10.  Indictment:  sufficiency. — United  States  v.  Cruikshank,  92  U.  S.  542,  558,  23 
States  V.   "SlWU.   7   Pet.    138.   142,   S    L.    Ed.       L.   Ed.  588. 

636;    United    States    v.    Cruikshank,    92    U.  13.    Same. — Rosen  v.  United   States    IGl 

S.   542,   558,  23   L.    Ed.   588.  U.   S.   29,  34,  40  L.'  Ed.   606. 
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charged,  however  general  the  language  used,  is  yet  so  described  as  reasonably 
to  inform  the  accused  of  the  nature  of  the  charge  sought  to  be  established 
against  him.^-*  In  such  case,  the  accused  may  apply  to  the  court  before  the  trial 
is  entered  upon  for  a  bill  of  particulars,  showing  what  parts  of  the  paper  would 
be  relied  on  by  the  prosecution  as  being  obscene,  lewd,  and  lascivious,  which 
motion  will  be  granted  or  refused,  as  the  court,  in  the  exercise  of  a  sound  legal 
discretion,   ma\    find  necessary  to  the  ends  of  justice.^^ 

4.  Indictment  to  Be  Accepted  Everywhere;  Fifth  Amendment  Satis- 
fied BY  One  Inquest. — Within  the  spirit  of  the  rule  of  giving  full  efifect  to  the 
records  and  judicial  proceedings  of  other  courts,  an  indictment,  found  by  the 
proper  grand  jury,  should  be  accepted  everywhere  throughout  the  United  States 
as  at  least  prima  facie  evidence  of  the  existence  of  probable  cause. ^^  In  other 
words,  the  defendant  may  not,  upon  a  proceeding  to  remove  him  to  the  jurisdic- 
tion in  which  the  indictment  was  found,  impeach  it  by  evidence  tending  to 
show  that  the  grand  jury  did  not  have  testimony  before  it  sufficient  to  justify 
its  action.  1^  "The  thought  is  that  no  one  shall  be  subjected  to  the  burden  and  ex- 
pense of  a  trial  until  there  has  been  a  prior  inquiry  and  adjudication  by  a  re- 
sponsible tribunal  that  there  is  probable  cause  to  believe  him  guilty.  But  the 
constitution  does  not  require  two  such  inquiries  and  adjudications.  The  govern- 
ment, having  once  satisfied  the  provision  for  an  inquiry  and  obtained  an  adju- 
dication by  the  proper  tribunal  of  the  existence  of  probable  cause,  ought  to  be 
able  without  further  litigation  concerning  that  fact  to  bring  the  party  charged 
into  court  for  trial.  The  existence  of  probable  cause  is  not  made  more  certain 
by  two  inquiries  and  two  indictments."^^ 

5.  Place  of  Inquest. — The  place  where  such  inquiry  must  be  had  and  the 
decision  of  the  grand  jury  obtained  is  the  locality  in  which,  by  the  constitution 
and   laws,   the  final  trial  must  be  had.^'' 

F.  Right  to  Confront  Accusers  and  Witnesses — 1.  Provision  Not  Ap- 
plicable TO  Trials  in  State  Courts. — There  is  no  specific  provision  in  the 
federal  constitution  which  makes  it  necessary  in  a  state  court  that  the  defend- 
ant should  be  confronted  with  the  witnesses  against  him  in  criminal  trials.  The 
sixth  amendment  does  not  apply  to  proceedings  in   state  courts.^'^ 

2.  General  Object  and  Purpose  of  the  Constitutional  Guaranty. — 
"The  primary  object  of  the  constitutional  provision  in  question  was  to  prevent 
depositions  or  ex  parte  affidavits,  such  as  were  sometimes  admitted  in  civil 
cases,  being  used  against  the  prisoner  in  lieu  of  a  personal  examination  and 
cross-examination  of  the  witness,  in  which  the  accused  has  an  opportunity,  not 
only  of  testing  the  recollection  and  sifting  the  conscience  of  the  witness,  but  of 
compelling  him  to  stand  face  to  face  with  the  jury  in  order  that  they  may  look 
at  him  and  judge  by  his  demeanor  upon  the  stand  and  the  manner  in  which 
he  gives  his  testimony    whether  he  is  worthy  of  belief."2i 

Proof  of  Different  Offense  by  Production  of  the  Record. — "A  fact 
which  can  be  primarily  established  only  by  witnesses  cannot  be  proved  against 
an  accused — charged  with  a  different  offense  for  which  he  may  be  convicted 
without  reference  to  the  principal  offender — except  by  witnesses  who  confront 

14.  Same;  omission  of  indecent  and  ob-  19.  Place  of  inquest. — Beavers  v.  Hen- 
scene    matter.— Rosen     v.     United     States,       kel,    194   U.    S.    73,   85,   48    L.    Ed.    882. 

161  U.  S.  29,  40  L.  Ed.  606.  20.    Right  to  confront  accusers  and  wit- 

15.  Same.— Rosen  v.  United  States,  161,  nesses;  provision  not  applicable  to  state 
U    S    ''9    40   L    Ed    606  courts. — Spies    v.    Illinois,    12.3    U.    S.    131. 

■, -■   ~  '   .  ^      ■        ^      ,  '               .    J  31    L.    Ed.   80;    Brown  v.   New   Jersey,   175 

16.  Indictment  to  be  accepted  every-  ^  ^  ^^-  ^^  ^  ^^  ^^  Maxwdl  v. 
where.-Beavers  z'.  Henkel,  194  U.  S.  .3,  j^^^^  ^^g  U.  S.  581,  586.  44  L.  Ed.  597; 
8.->,  48  U  h,a.  88,.  ^ygg^  ^    Louisiana,   194   U.    S.   258,  261.   48 

17.  Same.— Beavers  v.  Henkel,  194  U.  S.  l.  gd.  96.5.  See,  also,  ante  "Limitations 
73.  87,  48  L.  Ed.  882.  See,  also.  Greene  Contained  in  the  First  Ten  Amendments," 
V.   Henkel,   183  U.  S.  249,  46   L.   Ed.   177.  VL  D,  3,  b,    (3).   fb). 

18.  Requirement  satisfied  by  one  in-  21.  General  object  and  purpose  of 
quest. — Beavers  v.  Henkel,  194  U.  S.  73,  guaranty. — Mattoxz'.  United  States,  156 
84,   48    L.    Ed.   882.                                                          U.   S.   237,  242,  39   L.   Ed.   409. 
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him  at  the  trial,  upon  whom  he  can  look  while  being  tried,  whom  he  is  entitled 
to  cross-examine,  and  whose  testimony  he  may  impeach  in  every  mode  author- 
ized by  the  established  rules  governing  the  trial  or  conduct  of  criminal  cases."^^ 

3.  Proceeding  Must  Be  Technicaely  Criminal. — As  has  been  previously 
stated,  a  criminal  prosecution  within  the  meaning  of  the  sixth  amendment  is 
much  narrower  than  a  criminal  case  under  the  fifth  amendment. ^^  The  sixth 
amendment  relates  to  a  prosecution  which  is  technically  criminal  in  its  nature. 
In  such  a  proceeding  the  person  accused  is  entitled  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  state,  as  well  as  of  a  district  previously  ascertained 
by  law   in  which   the  crime  charged  against  him   shall  have  been  committed. 2* 

Proceeding  Must  Be  Directly  against  the  Accused. — "So  the  clause  de- 
claring that  the  accused,  in  a  criminal  prosecution,  is  entitled  'to  be  confronted 
with  the  witnesses  against  him,'  has  no  referece  to  any  proceeding  (although  the 
evidence  therein  may  disclose,  of  necessity,  the  commission  of  a  public  offense) 
which  is  not  directly  against  a  person  who  is  accused,  and  upon  whom  a  fine 
•or  imprisonment,  or  both,  may  be  imposed. "^^ 

4.  Exceptions  and  Limitations  to  Constitutional  Guaranty — a.  Gen- 
erally.— All  the  cases  admit  some  exceptions  to  the  general  rule  as  laid  down  in 
the  sixth  amendment. ^^ 

b.  In  the  State  Courts. — As  previously  stated,  this  provision  is  not  applicable 
to   trials   in   state   courts. ^^     What   the   exceptions   and   limitations   to  this  prin- 


22.  Proof  of  different  offense  by  pro- 
duction of  the  record. — Kirby  v.  United 
States,  174  U.   S.  47,  55,  43   L.   Ed.   890. 

Same;  proof  of  theft  by  record  upon 
charge  of  receiving  stolen  property. — 
""One  accused  of  having  received  stolen 
goods  with  intent  to  convert  them  to  his 
own  use,  knowing  at  the  time  that  they 
were  stolen,  is  not,  within  the  meaning 
of  the  constitution,  confronted  with  the 
•fitnesses  against  him  when  the  fact  that 
the  goods  were  stolen  is  established  sim- 
ply by  the  record  of  another  criminal 
■case  with  which  the  accused  had  no  con- 
nection and  in  which  he  was  not  entitled 
to  be  represented  by  counsel."  Kirby  v. 
United  States,  174  U.  S.  47,  60,  43  L.  Ed. 
890. 

So  much  of  the  act  of  March  3,  1875.  as 
declares  that  the  judgment  of  conviction 
against  the  principal  felons  shall  be  evi- 
dence in  the  prosecution  against  the  re- 
ceiver that  the  property  of  the  United 
States  alleged  to  have  been  embezzled, 
stolen  or  purloined  had  been  embezzled, 
stolen  or  purloined,  is  in  violation  of  that 
clause  of  the  sixth  amendment  declaring 
that  in  all  criminal  prosecutions  the  ac- 
cused shall  be  confronted  with  the  wit- 
nesses against  him.  Kirby  v.  United 
States.  174  U.  S.  47,  61,  43  L.  Ed.  890.  See, 
also,  West  v.  Louisiana.  194  U.  S.  258, 
"265,  48   L.    Ed.    965,   citing   this   case. 

23.  Criminal  prosecution  under  sixth 
amendment  narrower  than  criminal  prose- 
cution under  the  fifth  amendment. — United 
States  V.  Zucker,  161  U.  S.  475,  481,  40 
L.  Ed.  777.  See,  also,  Counselman  v. 
Hitchcock,  142  U.  S.  547.  562,  35  L.  Ed. 
1110. 

24.  Proceeding  must  be  technically 
criminal. — United  States  v.  Zucker,  161  U. 
S.   475,    481,   40   L.    Ed.   777. 

4  U  S  JSnc— 32 


"A  witness  who  proves  facts  entitling 
the  plaintiff  in  a  proceeding  in  a  court  of 
the  United  States,  even  if  the  plaintiff  be 
the  government,  to  a  judgment  for  money 
only,  and  not  to  a  judgment  which  directly 
involves  the  personal  safety  of  the  de- 
fendant, is  not,  within  the  meaning  of  the 
sixth  amendment,  a  witness  against  an 
'accused'  in  a  criminal  prosecution;  and 
his  evidence  may  be  brought  before  the 
jury,  in  the  form  of  a  deposition,  taken 
as  prescribed  by  the  statutes  regulating 
the  mode  in  which  depositions  to  be  used 
in  the  courts  of  the  United  States  may  be 
taken.  The  defendant,  in  such  a  case,  is 
no  more  entitled  to  be  confronted  at  the 
trial  with  the  witnesses  of  the  plaintiff 
than  he  would  be  in  a  case  where  the  evi- 
dence related  to  a  claim  for  money  that 
could  be  established  without  disclosing 
any  facts  tending  to  show  the  commission 
of  crime."  United  States  v.  Zucker,  161 
U.    S.    475,    481,    40    L.    Ed.    777. 

Thus,  an  action  to  recover  the  value  of 
merchandise  alleged  to  have  been  for- 
feited to  the  United  States  under  the 
ninth  section  of  the  act  of  June  10,  1890, 
c.  407,  is  not  a  criminal  proceeding  within 
that  provision  of  the  sixth  amendment 
entitling  the  accused  to  confront  the  wit- 
nesses against  him.  In  such  an  action  the 
witnesses  need  not  have  testified  in  per- 
son, but  the  evidence  may  be  in  the  form 
of  depositions.  United  States  v.  Zucker, 
161   U.    S.   475,   40   L.   Ed.    777. 

25.  Proceeding  must  be  directly  against 
the  accused. — United  States  v.  Zucker,  161 
U.    S.    475,   481,   40   L.    Ed.    777. 

26.  Exceptions  and  limitations;  gener- 
ally.— West  V.  Louisiana,  194  U.  S.  258, 
266,    48    L.    Ed.    965. 

27.  Same;  in  the  state  courts. — See  ante, 
"Provision  Not  Applicable  to  Trials  in 
State  Courts,"  XVIH,  F,  1. 
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ciple  may  be,  therefore,  is  a  question  for  the  state  courts,  in  prosecutions 
therein,  subject  to  the  Hmitation  that  the  state  cannot  deprive  the  accused  of 
important  and  fundamental  rights  to  the  extent  of  depriving  him  of  Hfe  or  Ub- 
erty  without  due  process  of  law.^^ 

(c)  Specific  Exceptions  and  Limitations — (1)  Dying  Declarations. — To  the 
rule  that  an  accused  is  entitled  to  be  confronted  with  witnesses  against  him,  the 
admission  of  dying  declarations  is  an  exception  which  arises  from  the  necessity 
of  the  case.  This  exception  was  well  established  before  the  adoption  of  the 
constitution,  and  was  not  intended  to  be  abrogated.  The  ground  upon  which 
such  exception  rests  is  that  from  the  circumstances  under  which  dying  decla- 
rations are  made  they  are  equivalent  to  the  evidence  of  a  living  witness  upon 
oath — "the  condition  of  the  party  who  made  them  being  such  that  every  motive 
to  falsehood  must  be  supposed  to  have  been  silenced,  and  the  mind  to  be  im- 
pelled by   the  most  powerful   considerations  to   tell   the   truth. ^^ 

(2)  Where  Witness  Dies  or  Becomes  Insane,  or  Is  Kept  Azvay  by  Conniv- 
ance of  the  Defendant. — Another  exception  to  this  rule,  which  existed  at  com- 
mon law,  and  which  was  not  abrogated  by  the  adoption  of  the  sixth  amend- 
micnt,  is  the  right  to  read,  upon  the  trial  of  the  defendant,  a  deposition  or  the 
minutes  of  an  examination,  taken  before  the  examining  magistrate  or  coroner, 
or  upon  a  former  trial,  upon  its  being  shown  that  it  was  taken  when  the  de- 
fendant was  present  and  had  the  opportunity  to  cross-examine,  and  that  the 
witness  is  since  dead,  insane  or  too  ill  ever  to  be  expected  to  attend  the  trial. -'^ 
"The  substance  of  the  constitutional  protection  is  preserved  to  the  prisoner  in 
the  advantage  he  has  once  had  of  seeing  the  witness  face  to  face,  and  of  sub- 
jecting him  to  the  ordeal  of  a  cross-examination.  This,  the  law  says,  he  shall 
under  no  circumstances  be  deprived  of."^^ 


28.  Same. — West  v.  Louisiana,  194  U. 
S.    258,    262,    48    L.    Ed.    965. 

29.  Dying  declarations. — Mattox  v. 
United  States.  146  U.  S.  140,  151,  36  L. 
Ed.  917;  Kirby  v.  United  States,  174  U. 
S.    47,   61,   43    L.    Ed.    890. 

"There  could  be  nothing  more  directly 
contrary  to  the  letter  of  the  provision  in 
question  than  the  admission  of  dying  dec- 
larations. They  are  rarely  made  in  the 
presence  of  the  accused;  they  are  made 
without  any  opportunity  for  examination 
or  cross-examination;  nor  is  the  witness 
brought  face  to  face  with  the  jury;  yet 
from  time  immemorial  they  have  been 
treated  as  competent  testimony,  and  no 
one  would  have  the  hardihood  at  this  day 
to  question  their  admissibility.  They  are 
admitted  not  in  conformity  with  any  gen- 
eral rule  regarding  the  admission  of  testi- 
mony, but  as  an  exception  to  such  rules, 
simply  from  the  necessities  of  the  case, 
and  to  prevent  a  manifest  failure  of  jus- 
tice." Mattox  V.  United  States,  156  U.  S. 
237,   243.   39   L.    Ed.   409. 

30.  Where  witness  dies  or  becomes  in- 
sane.—Reynolds  V.  United  States,  98  U. 
S.  145,  25  L.  Ed.  244;  Matt-ox  v.  United 
States,  156  U.  S.  237,  39  L.  Ed.  409;  Motes 
V.  United  States,  178  U.  S.  458,  471,  44  L. 
Ed.  1150;  West  v.  Louisiana,  194  U.  S. 
258.  262,  48   L.   Ed.  965. 

31.  Same. — Mattox  v.  United  States,  156 
U.  S.  237,  244,  39   L.   Ed.   409. 

"There  is  doubtless  reason  for  saying 
that  the  accused  should  never  lose  the 
benefit  of  any  of  these  safeguards  even 
by  the  death  of  the  witness;  and  that,  if 
notes    of   his    testimony    are    permitted    to 


be  read,  he  is  deprived  of  the  advantage 
of  that  personal  presence  of  the  witness 
before  the  jury  which  the  law  has  de- 
signed for  his  protection.  But  general 
rules  of  law  of  this  kind,  however  benef- 
icent in  their  operation  and  valuable  to 
the  accused,  must  occasionally  give  way 
to  considerations  of  public  policy  and  the 
necessities  of  the  case.  To  say  that  a 
criminal,  after  having  once  been  con- 
victed by  the  testimony  of  a  certain  wit- 
ness, should  go  scot  free  simply  because 
death  has  closed  the  mouth  of  that  wit- 
ness, would  be  carrying  his  constitutional 
protection  to  an  unwarrantable  extent. 
The  law  in  its  wisdom  declares  that  the 
rights  of  the  public  shall  not  be  wholly 
sacrificed  in  order  that  an  incidental  ben- 
efit may  be  preserved  to  the  accused." 
Mattox  V.  United  States,  156  U.  S.  237, 
243.    39    L.    Ed.    409. 

Where  it  is  shown  that  a  person  who 
was  a  witness  in  the  former  trial  of  the 
accused  has  since  died,  a  transcribed 
copy  of  the  reporter's  stenographic  notes 
of  his  testimony  in  such  trial,  supported 
by  the  testimony  of  the  reporter  that  it 
is  correct,  may  be  admitted  and  read  in 
evidence  without  infringing  the  constitu- 
tional guaranty  that  the  accused  shall  be 
confronted  with  the  witnesses  against 
him;  it  appearing  that  the  witness  was 
fully  examined  upon  the  former  trial  and 
that  the  accused  then  had  the  privilege 
and  opportunity  of  cross-examination. 
Mattox  V.  United  States,  156  U.  S.  237,  39 
L.   Ed.   409. 

In  Mnttox  v.  United  States,  156  U.  S. 
237,  39  L.  Ed.  409,  the  indictment  was  for 
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Witness  Kept  Away  Through  Connivance  of  Defendant. — The  con- 
stitution  does  not  guarantee  an  accused  person  against  the  legitimate  conse- 
quences of  his  own  wrongful  acts.  If  he  voluntarily  keeps  the  witnesses  away^ 
he  cannot  insist  on  his  privilege.  If,  therefore,  when  absent  by  his  procurement, 
their  evidence  is  supplied  in  some  lawful  way,  he  is  in  no  condition  to  assert 
that  his  constitutional  rights  have  been  violated.^^ 

Same;  Burden  of  Proof. — When  enough  has  been  proved  to  cast  upon  the 
defendant  the  burden  of  showing,  and  he,  having  full  opportunity  therefor, ' 
fails  to  show,  that  he  has  not  been  instrumental  in  concealing  them  or  in  keeping 
them  away,  he  is  in  no  condition  to  assert  that  his  constitutional  right  has  been 
violated  by  allowing  competent  evidence  of  the  testimony  which  they  gave  on 
a  previous  trial  between  the  United  States  and  himself  upon  the  same  issue.  Such 
evidence  is  admissible.^^ 

(3)  Escape  of  Witness  unthout  Fault  of  Defendant. — Where  one  of  several 
alleged  co-conspirators,  upon  preliminary  examination  before  a  United  States 
commissioner,  and  before  the  conspiracy  is  proved,  gives  testimony  which  is 
put  in  writing  and  signed  by  him,  which  testimony,  if  accepted,  is  sufficient  to 
convict  all  the  defendants,  and  said  witness  is  then  committed  to  jail  without 
bail,  but  is  suffered  to  escape  through  the  negligence  of  the  officers  of  the  gov- 
ernment and  without  fault  cr  procurement  of  the  other  defendants,  so  that  he 
fails  to  respond  when  called  as  a  witness  for  the  government  at  the  final  trial, 
his  written  testimony  taken  at  the  preliminary  hearing  before  the  commissioner 
is  not  admissible  against  the  other  defendants  even  though  it  also  appear  tliat  they 
were  present  and  had  the  opportunity  of  cross-examining  him  at  the  preliminary 
hearing.  Such  a  case  is  not  within  the  exceptions  to  the  constitutional  rule  that 
the  accused  persons  are  entitled  to  confront  the  witnesses  against  them.^^ 

Not  Prejudicial  When. — The  admission  of  such  evidence,  however,  is  not 
prejudicial  or  reversible  error  as  to  one  of  the  defendants  who  testified  at  the 
final  trial  that  he  and  the  escaped  witness  conspired  to  commit  and  committed 
the  murder  with  which  they  were  charged,  and  that  no  one  else  had  anything 
to  do  with  it;  since  his  testimony  under  oath  as  to  his  own  guilt  was  sufficient 

murder,   and   it   was    found   in   the    United  olds   v.   United    States,   98   U.    S.    145,    158, 

States    district    court    of    Kansas.      It    was  25    L.    Ed.   244. 

held  that  the  testimony  of  a  former  wit-  33.     Same;    burden   of   proof. — Reynolds 

ness   of  the  government,  once  taken  by  a  v.  United   States,  98   U.   S.   145,  25   L.    Ed. 

stenographer   on   a  former   trial,  and   fully  244.     See,  also,  West  z>.   Louisiana,   194  U. 

examined  and  cross-examined,  was  admis-  S.  258,  265.  48  L,.  Ed.  965,  citing  this  case 

sible    on    a    second    trial    on    proof    of    the  with  approval. 

death   of   the   witness.  34.    Escape  of  witness  without  fault  of 

32.    Witnesses  kept  away  through  con-  defendant. — Motes  v.  United  States,  178  U. 

nivance  of  defendant. — Reynolds  v.  United  S.  458,  44  L.  Ed.  1150. 

States,  98  U.  S.  145,  25  L.  Ed.  244;   Motes  The    case    of    Motes    v.    United    States, 

V.  United  States,  178  U.  S.  458,  472.  44  L.  178   U.   S.  458,  44   L.   Ed.   1150,  was  an  in- 

Ed.    1150;    West   v.    Louisiana.    194    U.    S.  dictment    under    §     5508    of    the     Revised 

258,  262,  48   L.   Ed.   965.  _                       _  Statutes  of  the  United  States.     It  was  held 

And   see   this   same   principle   applied   to  that  the  admission  upon  the  trial  of  writ- 

the    case    of   a   party   who   purposely    con-  ten  statements  made  by  one  Taylor  at  the 

cealed  himself  to   avoid   the   service   of  an  preliminary   examination    was   in   violation 

order   to    show   cause   why   he    should    not  of    the    rights    of    the    accused    under    the 

be    punished    for    contempt    in    disobeying  sixth    amendment    of    the    constitution    of 

a  temporary  restraining  order  of  the  court.  the    United    States,    because,    as    the    court 

In  such  case  it  was  held,  the  court  having  found,    the    absence    of    the    witness    was 

jurisdiction    of   the    cause   and   the   parties  manifestly    due    to    the    negligence    of    the 

to  it,  that  the  party  concealing  himself  to  officers   of   the    government.     The    witness 

avoid   service  of  the  order  to   show  cause  was    a    witness    for    th«    prosecution    and 

could    not   complain    of   the   action   of   the  had   been   once   committed   to  jail   without 

court,    the    facts    having    been    shown    by  bail,   and   his   absence   was,   therefore,   not 

proper  return,  in   causing  the   order  to  be  within    any    recognized    exception    to    the 

served  upon  his   attorney,  and  proceeding  general    rule    prescribed    in    the    constitu- 

to   hear   and    determine   the   same.    Eureka  tion.      See,    also,    West    v.    Louisiana,    194 

Lake,  etc..  Canal  Co.  v.  Yuba  County,  116  U.    S.   258,  266,   48    L.   Ed.   965,   citing   this 

U.  S.  410,  418,  29  L.  Ed.  671,  citing  Reyn-  case  with  approval. 
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to  convict  him  independently  of  the  evidence  given  by  the  escaped  witness  and 
codefendant  at  the  prehminary  hearing.-^^ 

(4)  Where  Witness  Is  Merely  Nonresident  or  Is  beyond  the  Jurisdiction  of 
the  Court. — There  is  some  contrarity  of  opinion  as  to  whether,  under  the  com- 
mon law,  a  deposition  is  admissible  against  the  accused  in  a  criminal  case  merely 
upon  proof  that  the  defendant  was  present  and  had  opportunity  to  cross-ex- 
amine when  it  was  taken,  and  that  the  witness  has  since  become  nonresident  or 
permanently  absent  and  therefore  unavailable  at  the  trial.^^ 

In  State  Courts. — But  however  this  may  be,  no  question  can  arise  under 
the  sixth  amendment  when  a  deposition  is  admitted  under  such  circumstances 
upon  a  criminal  trial  in  a  state  court,  since,  as  previously  stated,  that  amendment 
has  no  application  to  proceedings  in  a  state  court.^"  And  even  conceding  that  the 
common  law  favors  the  defendant  and  excludes  a  deposition  under  such  circum- 
stances, it  is  competent  for  a  state  to  change  the  rule,  subject  to  the  limitation 
tkat  it  cannot  take  away  rights  of  such  important  and  fundamental  character  as 
to  deprive  a  defendant  of  his  life  or  liberty  without  due  process  of  law ;  and  it 
is  held  that  the  extending  of  the  common-law  rule  so  as  to  permit  the  ad- 
mission of  a  deposition  under  the  circumstances  stated  is  not  a  denial  of  any 
fundamental  right  nor  the  deprivation  of  life  or  Hberty  without  due  process  of 
law.2^ 

(5)  Enjoining  Sale  of  Intoxicants;  Imprisonwent  for  Contempt. — Article  six 
of  the  amendments  to  the  federal  constitution,  respecting  the  right  of  persons 
accused  of  crime  to  be  confronted  with  witnesses,  is  not  infringed  by  a  state 
law  authorizing  the  courts  to  punish  by  fine  or  imprisonment  or  both  any  per- 
son guilty  of  violating  an  injunction  of  the  court  restraining  him  from  selling 
intoxicating  liquors  in  violation  of   law.^^ 

5.  Time  and  Manner  of  Raising  Objections. — See  the  titles  Appeal  and 
Error,  vol.  3,  p.  747;  Exceptions,  Bill  of,  and  Statement  of  Facts  on 
Appeal. 

G.  Right  to  Speedy  Trial — 1.  Prior  to  the  Constitution. — In  a  case 
arising  in  Pennsylvania  in  1764,  it  was  moved  on  the  part  of  the  defendant  to 
oblige  the  attorney  general  to  bring  on  the  trial  or  discharge  the  defendant ;  but 
the  court  held  that  they  would  not  force  the  Crown  to  bring  on  the  trial,  nor 
discharge  the  defendant  without   some  appearance  of  oppression.-*" 

2.  Under  the  Constitution — a.  General  Nature  of  Right. — "The  right  to 
a  speedy  trial  is  necessarily  relative.  It  is  consistent  with  delays  and  depends 
upon  circumstances.  It  secures  rights  to  a  defendant.  It  does  not  preclude  the 
rights  of  public  justice.  It  cannot  be  claimed  for  one  offense  and  prevent 
arrest  for  other  offenses ;  and  removal  proceedings  are  but  process  for  arrest — 
means  of  bringing  a  defendant  to  trial."* ^ 

35.     When   admission   not   prejudicial. —  limitary  hearing,  and   read    to   and   signed 

Motes  V.  United  States,   178   U.   S.   4.")S.   44  by  the   witness,  the  prosecuting  officer  al- 

L.  Ed.  1150.  leging  that  the  witness  was  beyond  the  ju- 

36  Where  witness  merely  nonresident  risdiction  of  the  court  and  that  his  at- 
or  beyond  jurisdiction;  doubt  at  common  tendance  could  not  be  procured.  The 
law.— West  V.  Louisiana,  194  U.  S.  2.- 3.  United  States  supreme  court  refused  to 
262    48   L    Ed.  96).  decide   as   to   the   admissibility   of   the   evi- 

o'w      A  J     •„  ^u■^•,.      •      „i.„i.      „..,.. -4-     ^;„4.u       dence,    as    the    bill    of    exceptions    did    not 

37  Admissibility  in  state  court;  sixth  ^j^^^^  ^^^  substance  of  the  evidence  and 
amendment       not       applicable.-VVest       t.       Uiat  it  was  material. 

Louisiana,    194   U.    S.   2.,8.   262,    48    L.    Ed.  39    Enjoining    sale    of    intoxicants;    im- 

prisonment   for   contempt. — Eilenbecker   v. 

38.    Same;   not  a   denial  of   due   process  District    Court,    134    U.    S.    31,    33    L.    Ed. 

of  law.— West  v.  Louisiana.  194  U.  S.  2.58,  gOl. 

263,  267,  48  L.   Ed.  965.  40.    Right  to  speedy  trial;   prior  to  the 

In   Murray  v.   Louisiana.   163   U.   S.    101,  constitution. — Tlie    King   v.    Haas.    1    Dall. 

41  L-   Ed.  87,  the  state  court,  on  the  trial  9,   1   L.   Ed.    14. 

of  plaintiff  in  error  for  murder,  permitted  41.    Under  the  constitution;  general  na- 

to  be  read  the  evidence  of  a  witness  taken  ture  of  right. — Beavers  v.  Haubert,  198  U. 

in  the  presence  of  the  accused  at  the  pre-  S.  77,  87,  49  L.  Ed.  950. 
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Where  the  accused  is  charged  with  more  than  one  crime  he  cannot 
be  tried  for  all  at  the  same  time,  and  his  constitutional  right  to  a  speedy  trial 
must  be  considered  with  regard  to  the  practical  administration  of  justice.  It 
is  no  violation  of  this  right,  where  indictments  are  pending  against  him  in  fed- 
eral courts  in  dit^erent  districts,  to  remove  him,  with  the  consent  of  the  court, 
from  a  district  in  which  he  happens  to  be,  and  in  which  an  indictment  is  pend- 
ing against  him,  to  another  district  in  which  other  indictments  are  pending,  and 
try  him  under  the  latter  indictments  first.^^ 

b.  Constitutional  Guaranty  Refers  Only  to  Proceedings  Which  Are  Tech- 
nically Criminal. — The  guaranty  contained  in  the  sixth  amendment,  that  "in 
all  criminal  prosecutions"  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  relates  only  to  those  proceedings  which  are  technically  criminal 
in  their  nature. ^^ 

■c.  Implies  the  Right  to  a  Trial  Itself. — The  constitutional  guaranty  of  a 
speedy  public  trial  implies  the  right  to  a  trial  itself.^'* 

d.  Trial  Involves  the  Exercise  of  Judicial  Pozver. — A  trial,  within  the  con- 
stitutional guaranty  of  a  speedy  and  public  trial  by  an  impartial  jury,  involves 
the   exercise  of  judicial   power.'*^ 

Trial  before  Military  Commission  Not  Sufficient, — A  military  commis- 
sion sitting  in  a  state  where  the  courts  are  open  and  their  process  unobstructed 
possesses  no  part  of  the  judicial  power  of  the  United  States,  neither  can  any 
part  thereof  be  conferred  upon  it.  No  usage  of  war  can  sanction  a  military 
trial  there  for  any  offense  whatever  of  a  citizen  in  civil  life,  in  no  wise  con- 
nected with  the  military  service.  One  of  the  plainest  constitutional  guaranties 
is  infringed,  therefore,  when  such  a  citizen,  residing  in  such  a  state,  is  tried  by 
such  a  commission;  for  it  is  not  a  court  of  the  United  States  ordained  and 
established  by  congress  and  composed  of  judges  appointed  during  good  be- 
havior,*^ 


42.  Where  accused  charged  with  more 
than  one  crime. — Beavers  v.  Haubert,  198 
U.   S.   77,   86,  49   L.   Ed.  950. 

The  provision  of  art.  4  that  in  all  crimi- 
nal prosecutions  the  accused  shall  enjoy 
the  right  of  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  com- 
mitted, relates  solely  to  the  time  and  not 
to  the  place  of  the  trial,  and  cannot  be 
invoked  by  one  against  whom  indict- 
ments are  pending  in  different  districts, 
to  prevent  his  removal  from  one  district 
to  another.  Beavers  v.  Haubert,  198  U. 
S.    77,   87,   49    L.    Ed.    950. 

Thus  it  appeared  that  the  accused,  who 
was  living  in  the  city  of  New  York,  which 
is  in  the  southern  district  of  that  state, 
was  taken  under  removal  proceedings  into 
the  eastern  district  of  that  state  to  be 
tried  upon  an  indictment  there  pending. 
Having  been  called  upon  to  plead  to  the 
indictments,  he  made  certain  motions 
with  respect  thereto.  Thereupon  the  dis- 
trict attorney  announced  his  intention  not 
to  proceed  further  under  those  indict- 
ments, and  announced  further  that  he  in- 
tended to  prosecute  proceedings  to  re- 
move the  accused  to  the  District  of  Co^ 
lumbia  for  trial.  This  was  done,  and  with 
the  consent  of  the  court.  It  was  held  that 
there  had  been  no  violation  of  the  right 
of  the  accused  to  a  speedy  trial.  Beavers 
V.  Haubert,  198  U.  S.  77,  87,  49  L-  Ed.  950. 


43.  Refers  only  to  proceedings  which 
are  technically  criminal. — See,  ante,  "Pro- 
ceeding Must  Be  Technically  Criminal," 
XVIII,  F,  3. 

44.  Implies  the  right  to  a  trial  itself. — 

Ex  parte   Milligan,   4  Wall.  2,   121,   123,   18 
L.   Ed.  281. 

"To  declare  unlawful  residence  within 
the  country  to  be  an  infamous  crime,  pun- 
ishable by  deprivation  of  liberty  and 
property,  would  be  to  pass  out  of  the 
sphere  of  constitutional  legislation,  unless 
provision  were  made  that  the  fact  of  guilt 
should  first  be  established  by  a  judicial 
trial.  It  is  not  consistent  with  the  theory 
of  our  government  that  the  legislature 
should,  after  having  defined  an  offense  as 
an  infamous  crime,  find  the  fact  of  guilt 
and  adjudge  the  punishment  by  one  of  its 
own  agents."  Wong  Wing  v.  United 
States,  163  U.  S.  228,  237,  41  L.  Ed.  140; 
Li  Sing  V.  United  States,  180  U.  S.  486, 
495,  45  L.   Ed.  634. 

45.  Trial  involves  the  exercise  of  ju- 
dicial power. — Ex  parte  Milligan,  4  Wall. 
2,  121,  18  L.  Ed.  281.  See,  also,  Wong 
Wing  :;.  United  States,  163  U  S.  228,  237, 
41  L.  Ed.  140;  Li  Smg  v.  United  States, 
180   U.   S.   486,   495,   45    L.   Ed    634. 

46.  Same;  trial  before  mihtary  com- 
mission not  sufficient. — Ex  parte  Milligan, 
4  Wall.  2,  122,  18  L.  Ed.  281. 
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e.  Under  the  Act  of  March  j,  i86s,  Relating  to  Habeas  Corpus. — A  person 
arrested  after  the  passage  of  the  act  of  March  3d,  1863,  "relating  to  habeas 
corpus,  and  regulating  judicial  proceedings  in  certain  cases,"  and  under  the  au- 
thority of  the  said  act,  was  entitled  to  his  discharge  if  not  indicted  or  presented 
by  the  grand  jury  convened  at  the  first  subsequent  term  of  the  circuit  or  district 
court  of  the  United  States  for  the  district.^^  The  omission  to  furnish  a  list 
of  the  persons  arrested  to  the  judges  of  the  circuit  or  district  court  as  provided 
in  the  said  act,  did  not  impair  the  right  of  such  person,  if  not  indicted  or  pre- 
sented, to  his  discharge.'*^ 

3.  Trials  in  State;  Courts. — The  guaranty  of  a  speedy  and  public  trial 
contained  in  article  six  of  the  amendments  has  no  reference  to  trials  in  state 
courts. ^^ 

H.  Place  of  Trial — 1.  Constitutional  Provision  Not  Applicable  to 
Trials  in  State  Courts. — The  provision  of  the  third  article  of  the  constitution 
that  the  trial  of  all  crimes  shall  be  held  in  the  state  where  committed,  has  ref- 
erence only  to  trials  in  the  federal  courts;  it  has  no  application  to  trials  in  the 
state  courts.5*^ 

State  Law  Changing-  Place  of  Trial  as  an  Ex  Post  Facto  Law. — See 
post,  "Changing  Place  of  Trial,"  XIX,  I,  5,  c. 

2.  Refers  Only  to  Proceeding  Which  Is  Technically  Criminal. — "The 
sixth  amendment  relates  to  a  prosecution  of  an  accused  person  which  is  tech- 
nically criminal  in  its  nature.  In  such  a  proceeding,  the  person  accused  is  en- 
titled to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state,  as  well  as 
of  a  district  previously  ascertained  by  law  in  which  the  crime  charged  against 
him  shall  have  been  committed ;  whereas  an  action,  in  which  a  judgment  for 
money  only  is  sought,  even  if,  in  some  aspects,  it  is  one  of  a  penal  nature,  may 
be  brought  wherever  the  defendant  is  found  and  is  served  with  process,  unless 
some  statute  requires  it  to  be  brought  in  a  particular  jurisdiction. "^^ 

3.  Crimes  Committed  within  a  State. — Crimes  committed  within  a  state 
are  local,  and  must  be  tried  in  the  district  in  which  the  offense  was  committed.^2 

4.  Crimes  Not  Committed  within  a  State. — But  crimes  committed  against 
the  laws  of  the  United  States,  out  of  the  limits  of  any  state,  are  not  local,  but 
may  be  tried  at  such  places  as  congress  shall  designate  by  law.^^ 

47.  Under  act  of  March  3,  1863,  relating  "Retrospective  Acts   Relating  to  Transfer 

to    habeas    corpus. — Ex    parte    Milligan,    4  or  Removal  of  Causes,"  VIII.  C,  13,  g. 
Wall.   2,   18   L.   Ed.   281.  51.     Proceeding     must     be      technically 

48     Same.— Ex   parte    Milligan,   4   Wall.  criminal.— United  States  v.  Zucker,  161  U. 

2    18  L    Ed    281  ^-   *'^^'  '*^-^'  ^*^   ^-   -^^-   '^'^'^-     ^"^  ^^^  ante, 

'    ^       '    .  .'   T     '      ^  ^        ^-i      ,      ,  „„       "Proceeding    Must   Be   Technically    Crimi- 

49.    Trials  m  state  courts.— Eilenbecker       ^^^j  „  XVIII    F    3 

V.  District  Court.  134  US.  31  33  L.  Ed.  ^^  Crime's  committed  within  a  state. 
801.  See,  also  ante,  Limitations  Con-  _United  States  v.  Jackalow.  1  Black  484, 
tained    m    the     First    Ten     Amendments.         ^^^^  ^^  ^    ^^    ..g.  -(.^^j.  ^    ^^^.^^^  g^^^^^^ 

VI,  D,  3,  b,   (3),   (b).  j3g  u.  S.  1.57.  183,  34  L.  Ed.  906. 

Trial  in  state  court;  violation  of  injunc-  Xhe  locality  in  which  an  offense  is 
tioii  against  the  sale  of  intoxicants. — Ar-  charged  to  have  been  committed  de- 
ticle  6  of  the  amendments  to  the  consti-  termines  under  the  constitution  and  laws 
tution  of  the  United  States  declaring  that  ti-,^  ^\^^^  ^^id  court  of  trial.  Beavers  v. 
the  accused  shall  be  entitled  to  a  speedy  Henkel,  194  U.  S.  73,  83,  48  L.  Ed.  882. 
and  public  trial  by  jury  is  not  infringed  "j^i  such  a  proceeding,  the  person  ac- 
hy a  state  law  authorizing  the  courts  of  cused  is  entitled  to  a  speedy  and  public 
the  state  to  punish  by  fine  and  imprison-  trial  by  an  impartial  jury  of  the  state,  as 
ment  any  pers-m  guilty  of  violating  an  ^.q\\  ^^  of  ^  district  previously  ascertained 
injunction  of  the  court  restraining  him  ^y  j^^  jn  which  the  crime  charged  against 
from  selling  intoxicating  liauors  in  viola-  y,im  shall  have  been  committed."  United 
tion  of  law.  Eilenbecker  v.  District  Court,  States  v.  Zucker,  161  U.  S.  475,  481.  40 
134  U.  S.  31,  33  L.   Ed.   801.  L.    Ed.   777. 

50.    Place   of  trial;  in  the   state  courts.  53.     Crimes    not     committed    within     a 

Gut  z'.  The  State,  9  Wall.  35.  19  L.   Ed.  state. — United   States  ?■.  Dawson,  15   How. 

573-    Nashville,   etc.,   Railway   v.    Alabama,  467.   487,   14    L.   Ed.   775;   United    States   v. 

128'U.  S.  96,  101,  32  L.  Ed.  352.     See,  also.  Jackalow.  1   Black  484,  486.   17  L.   Ed.  225; 

ante    "Limitations   Contained  in   the    First  Cook  z'.  United  States,  138  U.  S.  157.  183, 

Ten' Amendments,"  VI,  D,  3,  b,   (3),   (b) ;  34   L.    Ed.  906. 
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5.  Same;  Tims  of  Designating  Place:. — The  words  of  article  three,  that 
"the  trial  shall  be  at  such  place  or  places  as  the  congress  may  by  law  have  di- 
rected," impose  no  restriction  as  to  the  place  of  trial,  except  that  the  trial  cannot 
occur  until  congress  designates  the  place,  and  may  occur  at  any  place  which  shall 
have  been  designated  by  congress  previous  to  the  trial.^-* 

As  Affected  by  the  Sixth  Amendment. — In  respect  to  that  clause  of  the 
sixth  amendment  declaring  that  the  "district  shall  have  been  previously  ascer- 
tained by  law,"  it  need  only  be  said  that  if  those  words  import  immunity  from 
prosecution  where  the  district  is  not  ascertained  by  law  before  the  commission 
of  the  offense,  or  that  the  accused  can  only  be  tried  in  the  district  in  which  the 
offense  was  committed  (such  district  having  been  established  before  the  offense 
was  committed),  that  amendment  has  reference  only  to  offenses  against  the 
United  States  committed  within  a  state,  and  leaves  the  trial  of  offenses  not 
committed  within  any  state  to  be  controlled  by  the  language  of  the  second  sec- 
tion of  article  three,  that  the  trial  "shall  be  at  such  place  or  places  as  the  con- 
gress may  by  law  have  directed,"  which,  as  we  have  seen,  is  construed  to  mean 
at  any  time  before  the  trial. ^^ 

I.  Assistance  of  Counsel. — As  the  law  formerly  stood,  by  the  mode  of  pro- 
ceeding in  criminal  cases,  when  a  person  was  accused  of  a  capital  crime,  and 
his  life  depended  upon  the  issue  of  the  trial,  he  was  denied  compulsory  process 
for  his  witnesses;  and  when  they  voluntarily  appeared  in  his  behalf,  he  was 
not  permitted  to  examine  them  on  oath,  nor  to  have  the  aid  of  counsel  in  his  de- 
fense, except  only  as  regarded  the  questions  of  law.^*^  By  the  sixth  amendment 
of  the  federal  constitution,  however,  it  is  expressly  provided  that  the  accused 
shall  have  the  right  to  the  assistance  of  counsel  for  his  defense. 5"  But  while 
this  is  a  right  expressly  secured  by  the  constitution  of  the  United  States,  it  seems 
that  an  error  in  the  matter  of  assigning  counsel,  or  in  refusing  to  permit  an 
interview  between  the  accused  and  an  attorney  engaged  by  him,  is  not  of  so 
fundamental  a  character  as  to  go  to  the  further  jurisdiction  of  the  court.^^ 

J.  Compulsory  Attendance  of  Witnesses. — As  above  stated,  under  the 
law,  as  it  formerly  stood,  persons  accused  of  capital  crimes  were  denied  com- 

54.  Same;  time  of  designating  place.—  140  U.  S.  291,  296.  35  L.  Ed  510-  Ander- 
Cook  V.  United  States,  138  U.  S.  157,  182,  sen  v.  Treat,  172  U.  S.  24,  43  L.  Ed.  351. 
34   L.   Ed.  906.  In    the    case    of    In    re    Shibuya    Jugiro, 

55.  As  affected  by  the  sixth  amendment.  140  U.  S.  291,  296,  35  L.  Ed.  510,  the 
—United  States  v.  Dawson,  15  How.  467,  alleged  assignment  at  Jugiro's  trial  'of 
487,  488,  14  L.  Ed.  775;  Jones  v.  United  one  as  his  counsel  who  (although  he  may 
States.  137  U.  S.  202.  211,  212,  34  L.  Ed.  have  been  an  attorney  at  law)  had  not 
691;  Cook  V.  United  States,  138  U.  S.  157,  been  admitted  or  qualified  to  practice  as 
181,  182,  34   L.   Ed.  906.  ^n    attorney    or    counselor    at .  law    in    the 

Designating  place  after  commission  of  courts  of  New  York'  was  held  to  be  mat- 
crime;  crimes  committed  in  No  Man's  ter  of  error,  and  not  affecting  the  juris- 
Land.— Consistently  with  the  principles  diction  of  the  trial  court, 
above  laid  down,  it  was  competent  for  After  an  accused  person  has  been  tried, 
congress  to  annex  the  strip  of  land  convicted  and  sentenced,  the  jurisdiction 
known  as  No  Man's  Land  to  the  eastern  oi  the  court  is  not  open  to  collateral  at- 
district  of  Texas,  and  to  confer  upon  the  tack,  under  a  habeas  corpus  proceeding, 
circuit  court  of  the  United  States  for  the  "pon  the  ground  that  he  was  denied  an 
eastern  district  of  Texas  jurisdiction  to  essential  or  fundamental  right,  in  that  an 
try  defendants  for  offenses  committed  in  attorney  employed  by  him  was  refused 
No  Man's  Land  previous  to  its  annexa-  permission  to  consult  with  him  until  after 
tion  to  said  district.  Cook  v.  United  the  district  attorney  had  seen  and 
States,  138  U.  S.  157,  183,  34  L.  Ed.  906.  examined    him;    it   appearing   that    the   ac- 

56.  Assistance  of  counsel;  as  the  law  ^".'^^  ^^^vtA  examination  before  the  corn- 
formerly  stood.-United  States  z'.  Reid,  12  "?'Ssioner,  that  upon  his  trial  he  was  as- 
How.    361.    364,    13    L.    Ed.    1023.  fi'^i ''°"."f  ^   °^   ^'^   own    selection,   and 

^„      ^T    '  '  ^.     ^.  _        ^     -.^  that    the    statement   made   by    him   to    the 

57.  Under  the  constitution.— Const  U.  district  attorney  was  voluntary  and  was 
S.,  Amend.  VI.  See  also.  United  States  ^^^  p^^  in  evidence,  that  no  objections 
V.  Reid,  12  How.  361,  364,  36o,  13  L.  Ed.  ^^^^  raised  to  questions  concerning  such 
1^2^-  statement,    and    that     no     witnesses     were 

58.  Error  does  not  go  to  the  jurisdic-  called  to  contradict  his  answers.  Ander- 
tion  of  the  court. — In   re   Shibuya  Jugiro,  sen  v.  Treat,  172  U.  S.  24,  43  L.  Ed.  351. 
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pulsory  process  for  witnesses  in  their  favor.^"  Now,  however,  the  constitution 
of  the  United  States  expressly  provides  that  the  accused  shall  be  entitled  to- 
compulsory  process  for  obtaining  witnesses  in  his  favor.^^ 

K.    Trial  by  Jury. — See,  generally,  the  title  Jury. 

Imprisonment  for  Contempt  of  Injunction  as  Violating  Right  to  Trial 
by  Jury. — See  the  title  Ixtunctions. 

L.  Self  Incrimination— 1.  General  Nature  and  Purpose  of  Constitu- 
tional Provision;  Construction. — The  object  of  this  amendment  is  to  estab- 
lish in  express  language  and  upon  a  firm  basis  the  general  principle  of  English 
and  American  jurisprudence  that  no  one  shall  be  compelled  to  give  testimony 
which  mav  expose  him  to  prosecution  for  crime.*^^ 

Construction. — This  provision  must  have  a  broad  construction  in  favor  of 
the  right  which  it  was  intended  to  secure.^^  But  while  this  is  true,  it  should 
also  be  construed,  as  it  was  doubtless  designed,  to  effect  a  practical  and  benef- 
icent purpose,  and  not  necessarily  as  though  it  were  designed  to  protect  wit- 
nesses against  every  possible  detriment  which  might  happen  to  thern  from  their 
testimony,  nor  to  unduly  impede,  hinder  or  obstruct  the  administration  of  crim- 
inal justice.^3  It  ig  a  reasonable  construction  of  this  provision  that  the  witness 
is  protected  from  being  compelled  to  disclose  the  circumstances  of  his  offense, 
the  sources  from  which,  or  the  means  by  which,  evidence  of  its  commission, 
or  of  his  connection  with  it.  may  be  obtained,  or  made  effectual  for  his  con- 
viction, without  using  his  answers,  as  direct  admissions  against  him.^-* 

State  and  Federal  Provisions  Construed  Alike. — "As  the  manifest  pur- 
pose of  the  constitutional  provisions,  both  of  the  states  and  of  the  United  States, 
is  to  prohibit  the  compelling  of  testimony  of  a  self -criminating  kind  from  a 
party  or  a  witness,  the  liberal  construction  which  must  be  placed  upon  consti- 
tutional provisions  for  the  protection  of  personal  rights  would  seem  to  require 
that  the  constitutional  guaranties,  however  differently  worded,  should  have,, 
as   far  as  possible,  the  same  interpretation."^^ 

2.  Provision  in  the  Fieth  Amendment  Not  Applicable  to  the  States. 
— This  provision  of  the  fifth  amendment  is  prc«iibitive  to  the  federal  and  not  to 
the  state  governments.*^"^ 

3.  Who  May  Invoke  Benefit  of  This  Provision — a.  Witness  Need  Not 
Be  a  Party  Defendant. — It  is  well  settled  that  a  witness  may  claim  the  benefit  of 
this  provision  of  the  constitution  whether  he  be  the  defendant  in  the  case  or 
not.«^ 

59.  Compulsory  attendance  of  witnesses,  L.  Ed.  126;  Jack  v.  Kansas,  199  U.  S.  372, 
as  the  law  formerly  stood. — United  States  50  L.  Ed.  234.  See,  also,  ante,  "Limita- 
v.  Reid.  12   How.  361,  364,  13   L.   Ed.   1023.       tions  Contained  in  the   First  Ten  Amend- 

60.  Under'  the   constitution. — Const.   U.       ments,"  VI,   D,  3.  b,    (3),   (b). 

S.,   .\mend.   VI.      Sec,    generally,    the   title  Violation   of   state     constitutional     pro- 

CRIMIN.XL    LAW:    WITNESSES.  vision  raises  no  federal  question. — Levyt'. 

61.  General  object  and  purpose  of  con-  Superior  Court,  167  U.  S.  175,  42  L.  Ed. 
stitutional  provision. — Hale  z\  Henkel.  201  126.  See.  also,  ante,  "State  Constitutions," 
U.    S.   43.   66,   50    L.    Ed.    652;    McAlister   v.  III.  A,  2. 

Henkel.  201  U.  S.  90,  50  L.  Ed.  671;  Xel-  67.  Witness  need  not  be  a  party  de- 
son  V.  United  States,  201  U.  S.  92,  50  L.  fendant  in  order  to  invoke  benefit  of  thia 
Ed.   673.  provision. — Counselman   v.   Hitchcock,   142 

62.  Construction  of  this  provision. —  U.  S.  547,  35  L.  Ed.  1110;  Brown  z: 
Boyd  V.  United  States,  116  U.  S.  616,  29  Walker,  161  U.  S.  591,  40  L.  Ed.  819; 
L  Ed.  746;  Counselman  v.  Hitchcock,  142  Hale  v.  Henkel.  201  U.  S.  43,  69,  50  L. 
U.  S.  547,  562,  35  L.   Ed.   1110.  Ed.    652;'   McAlister   z:    Henkel,   201    U.    S. 

63.  Same.— Brown  v.  Walker,  161  U.  S.  90.  91.  50  L.  Ed.  671;  Nelson  v.  United 
591,  596.  40  L.   Ed.  819.  States,  201   U.  S.  92.  50  L.   Ed.  673. 

64.  Same. — Counselman  ?'.  Hitchcock,  "It  is  impossible  that  the  meaning  of 
142  U.   S.  547.  585,  :','<   L.   Ed.   1110.  the    constitutional    provision    can    only    be 

65.  State  and  federal  provisions  con-  that  a  person  shall  not  be  compelled  to 
strued  alike. — Counselman  v.  Hitchcock,  be  a  witness  against  himself  in  a  criminal 
142   U.   S.   547,    584,    585,  35   L.    Ed.    1110.  prosecution    against     himself.       It      would 

66.  Not  applicable  to  the  states. —  doubtless  cover  such  cases;  but  it  is  not 
Levy  V.  Superior   Court.   167  U.   S.  175,  42       limited   to   them.      The   object   was    to   in- 
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b.  Distinction  between  Natural  Persons  and  Corporations. — There  is  a  clear 
distinction  in  this  particular  between  an  individual  and  a  corporation.  The 
latter  has  no  right  to  refuse  to  submit  its  books  and  papers  for  an  examination 
at  the  suit  of  the  state ;  but  the  individual  may  stand  upon  his  constitutional  rights 
as  a  citizen.  He  is  entitled  to  carry  on  his  private  business  in  his  own  way. 
His  power  to  contract  is  unlimited.  He  owes  no  duty  to  the  state  or  to  his 
neighbors  to  divulge  his  business,  or  to  open  his  doors  to  an  investigation,  so 
far  as  it  may  tend  to  criminate  him.  Among  his  rights  are  a  refusal  to  in- 
criminate himself  unless  given  immunity  from  prosecution,  and  his  property 
from  arrest  or  seizure  except  under  a  warrant  of  the  law.  He  owes  nothing 
to  the  public  so  long  as  he  does  not  trespass  upon  their  rights.  The  rights  of  a 
corporation  are  entirely  different.  There  is  a  reserved  right  in  the  legislature 
to  investigate  its  contracts  as  to  whether  it  has  exceeded  its  powers,  and  de- 
mand the  production  of  the  corporate  books  and  papers  for  that  purpose. "^^ 

Otherwise  as  to  Unreasonable  Searches  and  Seizures. — But  although 
an  officer  of  a  corporation  which  is  charged  with  a  violation  of  a  statute  of  the 
state  of  its  creation,  or  of  an  act  of  congress  passed  in  the  exercise  of  its  con- 
stitutional powers,  cannot  refuse  to  produce  the  books  and  papers  of  such  cor- 
poration, this  must  not  be  understood  as  holding  that  a  corporation  is  not 
entitled  to  immunity,  under  the  fourth  amendment,  against  unreasonable  searches 
and  seizures. *^^ 

c.  A  Personal  Privilege. — The  immunity  provided  by  the  fifth  amendment 
against  self-incrimination  is  personal  to  the  witness  himself,  and  he  cannot  set 
up  the  privilege  of  another  person  or  of  a  corporation  as  an  excuse  for  a  re- 
fusal to  answer.  It  was  never  intended  to  permit  him  to  plead  the  fact  that 
some  third  person  or  corporation  might  be  incriminated  by  his  testimony,  even 
though  he  were  the  agent  of  such  person  or  corporation.'^*^  "Indeed,  so  strict 
is  the  rule  that  the  privilege  is  a  personal  one  that  it  has  been  held  in  some  cases 
that  counsel  will  not  be  allowed  to  make  the  objection."'^ ^ 


sure  that  a  person  should  not  be  com- 
pelled, when  acting  as  a  witne?s  in  any 
investigation,  to  give  testimony  which 
might  tend  to  show  that  he  himself  had 
committed  a  crime."  Counselman  v. 
Hitchcock,  142  U.  S.  547,  562,  35  L.  Ed. 
1110. 

68.  Distinction  between  natural  persons 
and  corporations. — Hale  v.  Henkel,  201  U. 
S.  43.  74,  50  L.  Ed.  652;  McAlister  v. 
Henkel,  201  U.  S.  90,  50  L.  Ed.  671;  Nel- 
son V.  United  States,  201  U.  S.  92,  50  L. 
Ed.  673. 

In  view  of  the  power  of  congress  over 
interstate  commerce,  an  examination  of 
the  books  of  a  corporation,  if  duly  au- 
thorized by  act  of  congress,  would  not 
constitute  an  unreasonable  search  and 
seizure  within  the  fourth  amendment. 
Hale  V.  Henkel,  201  U.  S.  43,  77.  50  L. 
Ed.   652. 

69.  Same;  otherwise  as  to  unreasonable 
searches  and  seizures. — Hale  v.  Henkel, 
201  U.   S.  43,  76,  50  L.   Ed.  652. 

70.  A  personal  privilege. — Brown  v. 
Walker,  161  U.  S.  591,  597.  40L.  Ed.  819; 
Hale  V.  Henkel.  201  U.  S.  43,  69,  50  L. 
Ed.  652;  Mc.\lister  v.  Henkel,  201  U.  S. 
90,  91,  50  L.  Ed.  671;  Nelson  v.  United 
States,  201  U.   S.  92,  50  L.  Ed.  673. 

An  officer  of  a  corporation,  which  i.'^ 
charged  with  a  criminal  violation  of  the 
statute,  cannot  plead  the  criminalit}^  of 
such  corporation  as   a  refusal   to  produce 


its  books  and  papers.  While  an  individ- 
ual may  lawfully  refuse  to  answer  in- 
criminating questions  unless  protected  by 
an  immunity  statute,  it  does  not  follow 
that  a  corporation,  vested  with  special 
privileges  and  franchises,  may  refuse  to 
show  its  hand  when  charged  with  an 
abuse  of  such  privileges.  Hale  v.  Henkel, 
201  U.  S.  43,  75,  50  L.  Ed.  652;  McAlister 
V.  Henkel,  201  U.  S.  90,  50  L.  Ed.  671; 
Nelson  v.  United  States,  201  U.  S.  92,  50 
L.    Ed.    673. 

The  question  whether  a  corporation  is 
a  ''person''  within  the  meaning  of  this 
amendment  really  does  not  arise,  except 
perhaps  where  a  corporation  is  called 
upon  to  answer  a  bill  of  discovery,  since 
it  can  only  be  heard  by  oral  evidence  in 
the  person  of  some  one  of  its  agents  or 
employees.  The  amendment  is  limited 
to  a  person  who  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  him- 
self, and  if  he  cannot  set  up  the  privilege 
of  a  third  person,  he  certainly  cannot  set 
up  the  privilege  of  a  corporation,  of  which 
he  is  the  agent  and  representative.  Hale 
V.  Henkel,  201  U.  S.  43.  70,  50  L.  Ed.  652: 
McAlister  v.  Henkel,  201  U.  S.  90.  50  L. 
Ed.  671;  Nelson  v.  United  States,  201  U. 
S.    92,   50   L.   Ed.   673. 

71.  Same.— Hale  v.  Henkel,  201  U.  S. 
43,  70,  50  L  Ed.  652,  McAlister  v.  Henkel, 
201  U.  S.  90,  .50  L.  Ed.  671;  NeUon  v. 
United  States.  201  U.  S.  92,  50  L.  Ed. 
673. 
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4.  In  What  Proceedings  Applicable.— As  we  have  previously  seen,  a  crim- 
inal prosecution  under  article  six  of  the  amendments  is  much  narrower  than  a 
criminal  case  under  article  five  J  2  The  language  of  article  five  of  the  amend- 
ments is  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  This  provision  includes  not  merely  cases  in  which  the  witness 
is  the  accused  in  a  criminal  prosecution,  but  extends  also  to  the  protection  of 
persons  called  upon  to  give  testimony  in  any  investigation  when  such  testimony 
might  tend  to  show  that  the  witness  himself  has  committed  a  crime.  The 
privilege  is  -limited  to  criminal  matters,  but  it  is  as  broad  as  the  mischief  against 
which  it  seeks  to  guard.''' ^ 

Proceedings  before  Grand  Jury.— It  is  entirely  consistent  with  the  lan- 
guage of  article  5  that  the  privilege  of  not  being  a  witness  against  himself  is 
to  be  exercised  in  a  proceeding  before  a  grand  jury.'^^ 

Suits  for  penalties  and  forfeitures  incurred  by  the  commission  of  offenses 
against  the  law  are  of  a  quasi  criminal  nature,  and  they  are  to  be  deemed 
criminal  proceedings  for  all  the  purposes  of  the  fourth  amendment,  of  the 
constitution,  and  of  that  portion  of  the  fifth  amendment  which  declares  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.'^B 
A  compulsory  production  of  the  private  books  and  papers  of  the  owner  of  goods 
sought  to  be  forfeited  in  such  a  suit  is  compelling  him  to  be  a  witness  against 
himself,  within  the  meaning  of  the  fifth  amendment  to  the  constitution,  and  is 
the  equivalent  of  a  search  and  seizure — and  an  unreasonable  search  and  seizure 
■ — within  the  meaning  of  the  fourth  amendment.'^^' 

Discoveries  in  Equity  Subjecting  Defendant  to  Penalties. — See  the  title 
Discovery. 


72.  In  what    proceedings    applicable.^ 

Counsehnan  v.  Hitchcock,  142  U.  S.  547, 
563,  35  L,.  Ed.  1110;  United  States  v. 
Zucker,  161  U.  S.  475,  482,  40  L.  Ed.  777. 
See,  also,  ante.  "Criminal  Prosecution 
within  Meaning  of  Sixth  Amendment," 
XVIII,  E,  2;  "Proceeding  Must  Be  Tech- 
nically Criminal,"  XVIII,  F,  3. 

73.  Same. — Counselman  v.  Hitchcock. 
142  U.  S.  547,  562,  35  L-  Ed.  1110;  United 
States  V.  Zucker,  161  U.  S.  475,  482,  40 
L.  Ed.  777. 

74.  Proceedings  before  grand  jury. — 
Counselman  v.  Hitchcock,  142  U.  S.  547, 
563,  35  L.  Ed.  1110;  United  States  v. 
Zucker.  161  U.  S.  475,  482,  40  L.  Ed.  777; 
Hale  V.  Henkel,  201  U.  S.  43,  66,  50  L. 
Ed.  652;  McAlister  v.  Henkel,  201  U.  S. 
90,  50  L.  Ed.  671;  Nelson  v.  United  States, 
201  U.  S.  92,  50  L.  Ed.  673. 

An  investigation  before  a  federal  grand 
jury  of  alleged  or  suspected  violations  of 
the  interstate  commerce  act  is  a  criminal 
case  within  the  meaning  of  this  provision 
of  the  constitution,  and  persons  called  as 
witnesses  in  such  investigation  may  claim 
the  benefit  of  this  provision.  Counsel- 
man  V.  Hitchcock.  142  U.  S.  547,  562,  35 
L.  Ed.  1110. 

,'  75.  Suit  to  recover  penalty  or  forfei- 
ture.—Boyd  V.  United  States,  116  U.  S, 
616,  634,  29  L-  Ed.  746;  Lees  v.  United 
States,  150  U.  S.   476,  480,  37  L.   Ed.   1150. 

76.  Same;  compulsory  production  of 
books  and  papers  equivalent  to  search  or 
seizure. — Boyd  v.  United  States,  116  U. 
S.    616,   634.   29    L.    Ed.   746. 

The  fifth  section  of  the  act  of  June  22, 
1874,  relating  to  the  revenue  and  the  col- 


lection of  customs,  provides,  in  substance, 
that  in  all  suits  and  proceedings,  other- 
than  criminal  arising  under  any  of  the 
revenue  laws  of  the  United  States,  the 
attorney  for  the  government,  whenever 
in  his  belief  any  business  book,  in- 
voice or  paper  belonging,  or  under  the 
control  of  the  defendant  or  claimant  will 
tend  to  prove  any  allegation  made  by  the 
United  States,  may,  upon  motion,  obtain 
a  notice  or  order  from  the  court  to  such 
claimant  or  defendant  to  produce  such 
book,  invoice  or  paper,  under  penalty,  in 
the  event  of  his  refusal  to  do  so,  of  hav- 
ing such  refusal  taken  as  a  confession  of 
the  truth  of  the  allegations  contained  in 
the  motion.  Held,  that  suits  to  recover 
a  penalty  or  to  establish  a  forfeiture  of  a 
defendant's  goods,  for  alleged  violations 
of  the  revenue  laws,  although  civil  in 
form,  were  in  their  nature  criminal,  and 
were  to  be  deemed  criminal  within  the 
meaning  of  the  fourth  and  iifth  amend- 
ments of  the  federal  constitution;  and  that 
as  applied  to  such  proceedings,  this  pro- 
vision of  the  statute  was  unconstitutional 
as  authorizing  an  unreasonable  search  or 
seizure  in  violation  of  the  fourth  amend- 
ment and  as  compelling  the  accused  to 
be  a  witness  against  himself  in  violation 
of  the  fifth  amendment.  Boyd  v.  United 
States,   116  U.    S.   616,   29   L.    Ed.   746. 

An  action  to  recover  a  penalty  under 
the  alien  contract  labor  act  of  February 
26,  1885.  though  civil  in  form,  is  unques- 
tionably criminal  in  its  nature,  and  in 
such  a  case  a  defendant  cannot  be  com- 
pelled to  be  a  witness  against  himself. 
Lees  V.  United  States,  150  "U.  S.  476,  480, 
37    L.   Ed.   1150. 
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5.  What  Constitutes  a  Violation  of  the  Constitutional  Principle — a. 
Generally. — Any  forcible  and  compulsory  extortion  of  a  man's  own  testimony  to 
be  used  as  evidence  to  convict  him  of  crime  or  to  forfeit  his  goods  is  within 
the  condemnation  of  the  fifth  amendment.'''' 

b.  Seizure  or  Compulsory  Production  of  Private  Books  and  Papers  to  Be 
Used  in  Evidence. — So  it  is  held  that  the  seizure  or  compulsory  extortion  of  a 
man's  private  books  and  papers,  to  be  used  in  evidence  against  him,  to  connect 
him  with  a  crime  or  a  forfeiture  of  his  goods,  is  illegal,  in  compelling  him  to 
be  a  witness  against  himself,  within  the  meaning  of  the  fifth  amendment  and 
is  the  ecjuivalent  of  a  search  and  seizure — and  an  unreasonable  search  and 
seizure — within  the   fourth  amendment  J  ^ 

Fourth  and  Fifth  Amendments  Each  Construed  in  the  Light  of  the 
Other. — The  fourth  and  fifth  amendments  throw  great  light  on  each  other. 
For  the  "unreasonable  searches  and  seizures"  condemned  in  the  fourth  amend- 
ment are  almost  always  made  for  the  purpose  of  compelling  a  man  to  give 
evidence  against  himself,  which  in  criminal  cases  is  condemned  in  the  fifth 
amendment ;  and  compelling  a  man  "in  a  criminal  case  to  be  a  witness  against 
himself,"  which  is  condemned  in  the  fifth  amendment,  throws  light  on  the  ques- 
tion as  to  what  is  an  "unreasonable  search  and  seizure"  within  the  meaning  of 
the  fourth  amendment.'^ ^    These  amendments  are  designed  to  protect  against  com- 


77.  What  constitutes  a  violation  of  con- 
stitutional provision;  generally. — Boyd  v. 
United  States,  IIG  U.  S.  616,  630,  29  L. 
Ed.  746;  Hale  v.  Henkel.  201  U.  S.  43,  71, 
50  L.  Ed.  652;  McAHster  v.  Henkel,  201 
U.  S.  90,  50  L.  Ed.  671;  Nelson  v.  United 
States,   201   U.  S.  92,  50  L.   Ed.  673. 

78.  Seizure  or  compulsory  productiori 
of  private  books  and  papers. — Boyd  v. 
United  States,  116  U.  S.  616,  633,  29  L. 
Ed.  746;  Adams  v.  New  York,  192  U.  S. 
585.  597,  48  L.  Ed.  575;  Hale  v.  Henkel, 
201  U.  S.  43,  71,  50  L.  Ed.  652;  McAlister 
V.  Henkel,  201  U.  S.  90,  50  L.  Ed.  671; 
Nelson  v.  United  States,  201  U.  S.  92,  50 
L.  Ed.  673.  See,  also.  Interstate  Com- 
merce Commission  v.  Brimson.  154  U.  S. 
447,  38  L.  Ed.  1047;  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  25,  46  L. 
Ed.   860. 

In  Boyd  v.  United  States,  116  U.  S. 
616,  29  L.  Ed.  746,  a  section  of  the  cus- 
toms and  revenue  laws  of  the  United 
States  authorized  the  court  in  revenue 
cases,  on  motion  of  the  government's  at- 
torney, to  require  the  production  by  the 
defendant  of  certain  books,  records  and 
papers  in  court,  otherwise  the  allegation 
of  the  government's  attorney  as  to  their 
contents  to  be  taken  as  true.  It  was  held 
that  the  act  was  unconstitutional  and  void 
as  applied  to  a  suit  for  a  penalty  or  a 
forfeiture  of  the  party's  goods.  The  case 
presents  the  question  whether  one  can  be 
compelled  to  produce  his  books  and  pa- 
pers in  a  suit  which  seeks  the  forfeiture 
of  his  estate  on  pain  of  having  the  state- 
ments of  government's  counsel  as  to  the 
contents  thereof  taken  as  true  and  used 
as  testimony  for  the  government.  The 
court  held,  in  an  opinion  by  Mr.  Justice 
Bradley,  that  such  procedure  was  in  viola- 
tion of  both  the  fourth  and  fifth  amend- 
ments. The  chief  justice  and  Justice 
Miller  held  that  the  compulsory  produc- 
tion   of    such    documents    did     not      come 


within  the  terms  of  the  fourth  amend- 
ment as  an  unreasonable  search  or  seizure, 
but  concurred  with  the  majority  in  holding 
that  the  law  was  in  violation  of  the  fifth 
amendment. 

79.  Fourth  and  fifth  amendments  each 
construed  in  the  light  of  the  other. — Boyd 
V.  United  States,  116  U.  S.  616,  633,  29 
L.  Ed.  746.  See,  also.  Adams  v.  New 
York,  192  U.  S.  585,  48  L.  Ed.  575;  In- 
terstate Commerce  Commission  v.  Baird, 
194  U.  S.  25,  46,  46  L.  Ed.  860.  See, 
however.  Hale  v.  Henkel,  201  U.  S.  43, 
72,  50  L.  Ed.  652,  where  it  is  said:  "Sub- 
sequent cases  treat  the  fourth  and  fifth 
amendments  as  quite  distinct,  having  dif- 
ferent histories  and  performing  separate 
functions.  Thus  in  the  case  of  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.  S.  447,  38  L.  Ed.  1047,  the  constitu- 
tionality of  the  interstate  commerce  act, 
so  far  as  it  authorized  the  circuit  courts 
to  use  their  process  in  aid  of  inquiries 
before  the  commission,  was  sustained,  the 
court  observing  in  that  connection:  'It 
was  clearly  competent  for  congress,  to 
tliat  end,  to  invest  the  commission  with 
authority  to  require  the  attendance  and 
testimony  of  witnesses,  and  the  produc- 
tion of  books,  papers,  tariffs,  contracts, 
agreements  and  documents  relating  to  any 
niatter  legally  committed  to  that  body  for 
investigation.  We  do  not  understand  that 
any  of  these  propositions  are  disputed  in 
this  case.'"  And  again:  "The  Boyd  case 
must  also  be  read  in  connection  with  the 
still  later  case  of  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  25,  46  L. 
Ed.  860.  which  arose  upon  the  petition  of 
the  commission  for  orders  requiring  the 
testimony  of  witnesses  and  the  production 
of  certain  books,  papers  and  documents. 
The  case  grew  out  of  a  complaint  against 
certain  railway  companies  that  they 
charged  unreasonable  and  unjust  rates  for 
the   transportation   of  anthracite   coal.   Ob- 
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pulsory  testimony  from  a  defendant  against  himself  in  a  criminal  trial,  and  to  pun- 
ish wrongful  invasion  of  the  home  of  the  citizen  or  the  unwarranted  seizure  of  his 
papers  and  property,  and  to  render  invalid  legislation  or  judicial  procedure  hav- 
ing such  effect. ^*^ 

Admissibility  of  Papers,  etc.,  Unlawfully  Seized. — The  security  intended 
to  be  guaranteed  by  the  fourth  amendment  against  wrongful  searches  and  seiz- 
ures is  designed  to  prevent  violations  of  private  security  in  person  and  property 
and  unlawful  invasion  of  the  sanctity  of  the  home  of  the  citizen  by  the  officers 
of  the  law,  acting  under  legislative  or  judicial  sanction,  and  to  give  a  remedy 
against  such  usurpations  when  attempted.** ^  The  supreme  court  of  the  United 
States  has  refused  to  extend  this  doctrine  to  .the  extent  of  excluding  testimony 
which  has  been  obtained  by  means  of  a  wrongful  search  or  seizure  where  the 
same  is  otherwise  competent,  and  where  the  question  arises  not  in  an  attempt 
to  resist  an  unlawful  seizure  of  the  private  papers  of  the  defendant,  but  upon 
objection  to  the  introduction  of  the  testimony.  In  such  case,  the  court  will  not 
take  notice  how  the  papers  or  other  articles  were  obtained,  whether  lawfully 
or  unlawfully,  nor  will  it  form  an  issue  to  (Iclcrniine  that  question. ■''2 

Distinction  as  to  Rights  of  Individuals  and  Corporations. — See  ante, 
"Distinction  between  Natural  Persons  and  Corporations,"  XVIII,  L,  3,  b.  See, 
also,  the  title  Searches  and  Seizures. 

c.  Compelling  Accused  to  Stmid  Up,  Walk  before  Jury,  etc. — Compelling  the 
accused  to  stand  up  and  walk  before  the  jury,  and  stationing  the  jury  during  a 
recess  so  as  to  observe  his  size  and  walk,  if  errors  at  all,  are  not  such  errors 
as  go  to  the  jurisdiction  of  the  court  so  as  to  be  available  upon  a  petition  for 
a  writ  of  habeas  corpus. ^-^  In  the  only  case  in  which  this  question  has  arisen 
the  court  declined  to  express  an  opinion  as  to  whether  such  treatment  of  the 
prisoner  was  contrary  to  the  self-incrimination  clause  of  the  fifth  amendment.^* 

d.  Exceptions  and  Limitations — (1)    Generally. — The  declaration  of  the  fifth 


jection  was  made  to  the  production  of 
certain  contracts  between  these  companies 
upon  the  ground  that  it  would  compel  the 
witnesses  to  furnish  evidence  against 
themselves  in  violation  of  the  fifth  amend- 
ment, and  would  also  subject  the  parties 
to  unreasonable  searches  and  seizures.  It 
was  held  that  the  circuit  court  erred  in 
holding  the  contracts  to  be  irrelevant, 
and  in  refusing  to  order  their  production 
as  evidence  by  the  witnesses  who  were 
parties  to  the  appeal.  In  delivering  the 
opinion  of  the  court  the  Boyd  case  was 
again  considered  in  connection  with  the 
fourth  and  fifth  amendments,  and  the 
remark  made  by  Mr.  Justice  Day  that  the 
immunity  statute  of  1893  'protects  the  wit- 
ness from  such  use  of  the  testimony  given 
as  will  result  in  his  punishment  for  crime 
or  the  forfeiture  of  his  estate.'  "  Hale  v. 
Henkel,    201    U.    S.    43,   73,    50    L.    Ed.    652. 

80.  Same.— Hale  v.  Henkel,  201  U.  S. 
43,  72.  50  L-  Ed.  652;  McAlister  v.  Henkel, 
201  U.  S.  90,  50  L.  Ed.  671;  Nelson  v. 
United  States,  201  U.  S.  92,  50  L.  Ed. 
673. 

81.  Admissibility  of  papers  unlawfully 
seized. — Adams  v.  New  York,  192  U.  S. 
585,    598,   48    L.    Ed.    575. 

82.  Same. — Adams  v.  New  York,  192  U. 
S.  585,  594.  595,  598,  48  L.  Ed.  575,  dis- 
tinguishing Boyd  V.  United  States.  116 
U.  S.  616.^29  L.  Ed.  746,  upon  the  ground 
that  in  that  case  the  law  held  to  be  un- 
constitutional, virtually  compelled  the  de- 


fendant to  furnish  testimony  against  him- 
self in  a  suit  to  forfeit  his  estate,  and  ran 
counter  to  both  the  fourth  and  fifth 
amendments. 

The  case  of  Adams  v.  New  York,  192 
U.  S.  585,  48  L.  Ed.  575,  was  a  writ  of 
error  to  the  supreme  court  of  the  state  of 
New  York,  involving  the  seizure  of  cer- 
tain gambling  paraphernalia.  Nevertheless 
it  was  treated  as  involving  the  construc- 
tion of  the  fourth  and  fifth  amendments 
to  the  federal  constitution.  It  was  held^ 
in  substance,  that  the  fact  that  papers 
pertinent  to  the  issue  may  have  been  ille- 
gally taken  from  the  possession  of  the 
party  against  whom  they  are  offered,  was 
not  a  valid  objection  to  their  admissi- 
bility; that  the  admission,  as  evidence  in 
a  criminal  trial,  of  papers  found  in  the  ex- 
ecution of  a  valid  search  warrant,  prior 
to  the  indictment,  was  not  an  infringe- 
ment of  the  fifth  amendment,  and  that  by 
the  introduction  of  such  evidence,  defend- 
ant was  not  compelled  to  incriminate  him- 
self. See.  also,  Hale  v.  Henkel,  201  U. 
S.  43,  72.  .50  L.  Ed.  652;  McAlister  v. 
Henkel,  201  U.  S.  90,  50  L.  Ed.  671;  Nel- 
son V.  United  States,  201  U.  S.  92,  50  L. 
Ed.   673. 

83.  Compelling  accused  to  stand  up^ 
walk  before  jury,  etc. — Matter  of  Moran» 
203   U.   S.   96,   105.   51    L.   Ed.   105. 

84.  Same.— Matter  of  Moran,  203  U.  S- 
96.    105.    51   L.    Ed.    105. 


CONSTITUTIONAL  LAW.  509 

amendment  is  that  no  person  "shall  he  compelled  in  any  criminal  case  to  be  a 
witness  against  himself."  "Stringent  as  the  general  rule  is,  however,  certain 
classes  of  cases  have  always  been  treated  as  not  falling  within  the  reason  of  the 
rule,   and,   therefore,  constituting  apparent   exceptions. "'^^ 

Where  Criminality  Has  Been  Removed. — Generally  speaking,  "The  in- 
terdiction of  the  fifth  amendment  operates  only  where  a  witness  is  asked  to  in- 
criminate hmiself — in  other  words,  to  give  testimony  which  may  possibly  expose 
him  to  a  crimmal  charge.  But  if  the  criminality  has  already  been  taken  away, 
the  amendment  ceases  to  apply.  The  criminality  provided  against  is  a  present, 
not  a  past  criminality,  which  lingers  only  as  a  memory  and  involves  no  present 
danger  of  prosecution."^*' 

(2)  Where  Prosecution  Barred  by  Statute  of  Limitations. — Therefore,  "if  a 
prosecution  for  a  crime,  concerning  which  the  witness  is  interrogated,  is  barred 
by  the  statute  of  limitations,  he  is  compellable  to  answer."*'^ 

(3)  Where  Crime  Has  Been  Pardoned. — So  "if  the  witness  has  already  re- 
ceived a  pardon,  he  cannot  longer  set  up  his  privilege,  since  he  stands  with  re- 
spect to  such  offense  as  if  it  had  never  been  committed. "^^ 

(4)  Immunity  Statutes. — In  accordance  witb  the  principles  already  stated,  it 
is  held  that  where  the  witness  is,  by  statute,  granted  full  mimunity  from  pros- 
ecution for  the  crime  to  which  the  incriminating  questions  relate,  and  to  which 
he  is  in  danger  of  being  exposed,  he  may  be  compelled  to  testify. ^^^  In  order  to 
be  valid,  however,  such  statute  must  afford  absolute  immunity  against  future 
prosecution  for  the  offense  to  which  the  question  relates.  No  statute  which 
leaves  the  party  or  witness  subject  to  prosecution,  after  he  answers  the  crim- 
inating question  put  to  him,  can  have  the  effect  of  supplanting  the  privilege  con- 
ferred by  the  constitution  of  the  United  States.  A  statute  which  merely  pro- 
vides that  the  testimony  given  shall  not  be  used  against  the  party  testifying  is 
not  sufficient  to  deprive  the  witness  of  the  benefit  of  this  provision,  since  it 
does  not  prevent  the  use  of  his  testimony  to  search  out  other  testimony  to  be 
used  in  evidence  against  him  or  his  property  in  a  criminal  proceeding.  It  does 
not  prevent  the  obtaining  and  the  use  of  witnesses  and  evidence  directly  attrib- 
utable to  the  testimony  he  might  give  under  compulsion,  and  on  which  he 
might  be  convicted  when  otherwise,  and  if  he  had  refused  to  answer,  he  could 
not  possibly  have  been  convicted. ^*^ 

85.  Exceptions  and  limitations;  gen-  .594,  40  L.  Ed.  819;  Interstate  Commerce 
erally. — Brown  v.  Walker,  161  U.  S.  591,  Commission  v.  Baird,  194  U.  S.  25.  45, 
597,  40   L.   Ed.  819.  46    L.    Ed.    860;    Hale    V.    Henkel,    201    U. 

86.  Where  criminality  has  been  re-  S.  43,  67,  50  L.  Ed.  652;  McAlister  v.  Hen- 
moved.— Brown  V.  Walker,  161  U.  S.  591,  kel,  201  U.  S.  90,  50  L.  Ed.  671;  Nelson 
597.  40  E.  Ed.  819;  Hale  v.  Henkel,  201  ^-  United  States,  201  U.  S.  92,  50  L.  Ed, 
U.   S.   43,   67,   50   E.   Ed.   652;    McAlister  v.  673. 

Henkel,  201  U.  S.  90,  50  L.  Ed.  671;  Nel-  90.    Same;  statute  must  afford  absolute 

son  V.   United   States,   201   U.   S.   92,   50   L.  immunity. — Counselman    v.    Hitchcock.  142 

Ed.   673.  U.  S.  547,  564,  585,  35  L.  Ed.   1110;   Brown 

87.  Where  prosecution  barred  by  statute  v.  Walker,  161  U.  S.  591.  40  L.  Ed.  819; 
of  limitations. — Brown  v.  Walker,  161  U.  Hale  v.  Henkel,  201  U.  S.  43,  66,  50  L.  Ed, 
S.  591,  598,  40  L.  Ed.  819;  Hale  v.  Hen-  652;  McAlister  v.  Henkel.  201  U.  S.  90, 
kel,  201  U.  S.  43,  66,  50  L.  Ed.  652;  Mc-  50  L-  Ed.  671;  Nelson  v.  United  States, 
Alister  v.   Henkel,  201  U.   S.  90,   50   L.   Ed.  201  U.  S.  92,  50  L.  Ed.  673. 

671;    Nelson    v.    United    States,    201    U.    S.  Statutes  held  to  be  insufficient.— Section 

92,  50  L.   Ed,  673.  860  of  the  Revised   Statutes  does  not  sup- 

88.  Where  offense  has  been  pardoned.  ply  a  complete  protection  from  all  the 
— Brown  v.  Walker,  161  U.  S.  591,  598,  40  perils  against  which  the  constitutional 
L.  Ed.  819;  Hale  v.  Henkel,  201  U.  S.  43,  provision  was  designed  to  guard,  and  is 
66,  50  L.  Ed.  652;  McAlister  v  Henkel,  not  a  full  substitute  for  that  prohibition. 
201  U.  S.  90,  50  E-  Ed.  671;  Nelson  v.  since  it  does  not  absolutely  exempt  the 
United  States,  201  U.  S.  92,  50  L,  Ed.  witness  from  all  prosecutions,  but  merely 
673.  provides   that   the   evidence   given   by   him 

89.  Immunity  statutes. — Counselman  v.  shall  not  be  in  any  manner  used  against 
Hitchcock,  142  U.  S.  547,  585,  35  L.  Ed.  him  in  any  court  of  the  United  States, 
1110;    Brown    7j.    Walker,    161    U.    S.    591,  in   any   criminal   proceeding,      Counselman 
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Immaterial  That  Witness  May  Be  Indicted  and  Compelled  to  Plead 
Immunity. — The  suggestion  that  the  witness  is  imperfectly  protected  by  rea- 
son of  the  fact  that  he  may  still  be  prosecuted  and  put  to  the  annoyance  and 
expense  of  pleading  his  immunity  by  way  of  confession  and  avoidance,  is  a 
detriment  which  the  law  does  not  recognize,  since  there  is  a  possibility  that  any 
citizen,  however  innocent,  may  be  subjected  to  a  civil  or  criminal  prosecution, 
and  put  to  the  expense  of  defending  himself.^^ 

Same;  Difficulty  of  Obtaining  Evidence  Not  Considered. — Likewise, 
the  suggestion  that  a  person  who  has  testified  compulsorily  before  a  grand  jury 
may  not  be  able,  if  subsequently  mdicted  for  some  matter  concerning  which  he 
testified,  to  procure  the  evidence  necessary  to  maintain  his  plea,  is  held  to  be 
more  fanciful  than  real.  In  any  event,  it  is  a  question  relating  to  the  weight  of 
the  testimony,  which  could  scarcely  be  considered  in  determining  the  effect  of 
the  immunity  statute.  The  difficulty  of  maintaining  a  case  upon  the  available 
evidence  is  a  danger  which  the  law  does  not  recognize.  In  prosecuting  a  case, 
or  in  setting  up  a  defense,  the  iaw  takes  no  account  of  the  practical  difficulty 
which  either  party  may  have  in  procuring  his  testimony. ^- 

As  Affected  by  Possibility  of  Prosecution  in  Another  Jurisdiction. — A 
state  statute  exempting  a  defendant  or  witness  from  prosecutions  in  regard  to 
the  matter  concerning  which  he  is  called  to  testify  cannot  prevent  a  prosecution 


V.  Hitchcock,  142  U.  S.  547,  58f3,  35  L.  Ed. 
1110. 

Statutes  held  to  be  valid. — The  act  of 
congress  of  February  4,  1887,  as  amended 
February  11,  1893,  ch.  83,  27  Stat.  443, 
which  enacts  that  "no  person  shall  be  ex- 
cused from  attending  and  testifying  or 
from  producing  books,  papers,  tariffs, 
contracts,  agreements  and  documents  be- 
fore the  interstate  commerce  commis- 
sion, or  in  obedience  to  the  subpoena  of 
the  commission."  on  the  ground  that  the 
testimony  or  evidence  required  of  him 
may  tend  to  incriminate  him  or  subject 
him  to  a  penalty  or  forfeiture,  and  which 
further  provides,  "but  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  trans- 
action, matter  or  thing  concerning  which 
he  may  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  before  said  com- 
mission or  in  obedience  to  its  subpoena, 
or  the  subpoena  of  either  of  them,  or  in 
any  such  case  or  proceeding,"  extends 
full  immunity  from  prosecution  in  both 
the  state  and  the  federal  courts,  accom- 
plishes the  object  of  the  constitutional 
provision,  and  renders  the  witness  com- 
pellable to  answer.  Brown  v.  Walker.  161 
U.  S.  591,  610,  40  L.  Ed.  819;  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S. 
25.   45,   46   L.    Ed.    860. 

The  immunity  given  by  the  act  of  Feb- 
ruary 25,  1903,  is  as  broad  as  the  pen- 
alties and  forfeitures  to  which  the  plain- 
tiffs in  error  or  the  corporations  of  which 
they  are  officers  will  be  subiccted.  Hale 
V.  Henkel,  201  U.  S.  43,  67.  .50  L.  Ed.  652; 
McAlister  v.  Henkel,  201  U.  S.  90,  50  L. 
Ed.  671;  Nelson  v.  United  States,  201  U. 
S.   92,  50  L.   Ed.   673. 

"Proceeding;"  what  is  within  meaning 
of  act  of  February  25,  1903,  32  Stat.  854, 
904. — While  there  may  be  some  doubt 
whether  the  examination  of  witnesses  be- 


fore a  grand  jury  is  a  suit  or  prosecution, 
there  is  no  doubt  that  it  is  a  "proceeding" 
within  the  meaning  of  the  proviso  to  the 
general  appropriation  act  of  February  25, 
1903,  32  Stat.  854,  904,  that  "no  person 
shall  be  prosecuted  or  be  subjected  to  any 
penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter  or  thing  con- 
cerning which  he  may  testify  or  produce 
evidence,  documentary  or  otherwise,  in 
any  proceeding,  suit,  or  prosecution  un- 
der said  acts,"  of  which  the  antitrust  law 
is  one;  provided,  however,  that  "no  person 
so  testifying  shall  be  exempt  from  prose- 
cution or  punishment  for  perjury  com- 
mitted in  so  testifying."  Hale  v.  Henkel, 
201  U.  S.  43,  66.  50  L.  Ed.  652;  McAlister 
V.  Henkel,  201  U.  S.  90,  50  L.  Ed.  671; 
Nelson  v.  United  States,  201  U.  S.  92.  50 
L.   Ed.  673. 

The  word  should  receive  as  wide  a  con- 
struction as  is  necessary  to  protect  the 
witness  in  his  disclosures,  whenever  such 
disclosures  are  made  in  pursuance  of  a  ju- 
dicial inquiry,  whether  such  inquiry  be  in- 
stituted bv  a  grand  jury,  or  upon  the  trial 
of  an  indictment  found  by  them.  The 
word  "proceeding"  is  not  a  technical  one, 
and  is  aptly  used  by  courts  to  designate 
an  inquiry  before  a  grand  jury.  It  has  re- 
ceived this  interpretation  in  a  number  of 
cases.  Hale  t'.  Henkel,  201  U.  S.  43,  66,  50 
L.  Ed.  652:  McAlister  v.  Henkel,  201  U.  S. 
90.  50  L.  Ed.  671;  Nelson  v.  United  States, 
201    U.  S.  02.  50  L.  Ed.  673. 

91.  Immaterial  that  witnesses  may  be 
ind'cted  and  compelled  to  plead  immunity. 
— Brown  v.  Walker,  161  U.  S.  591,  608,  40 
L.   Ed.   819. 

92.  Same;  difficulty  of  obtaining  evi- 
dence not  considered.— ^Hale  v.  Henkel, 
201  U.  S.  43,  66,  50  L.  Ed.  652;  McAlister 
V.  Henkel,  201  U.  S.  90,  50  L.  Ed.  671; 
Nelson  v.  United  States.  «01  U.  S.  92,  50 
L.   Ed.   673. 
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of  the  same  party  under  a  statute  of  the  United  States,  nor  prevent  the  tes- 
timony given  by  the  party  in  the  proceedings  in  a  state  court  from  being  used 
against  him  in  a  federal  court  for  a  violation  of  the  federal  statute. ^^  g^t  {^^ 
Brown  v.  Walker,  it  was  asserted  that  the  federal  statute  there  in  question  was 
sufficiently  broad,  and  actually  operated,  to  prevent  prosecutions  in  the  state 
courts  as  well  as  in  the  federal.'^'*  Aside  from  questions  of  this  nature,  however, 
it  is  well  settled  that  neither  a  state  statute  nor  a  federal  statute  which  guaran- 
tees full  immunity  from  prosecutions  in  the  courts  of  its  own  government  can 
be  declared  unconstitutional  because  of  the  impossibility  of  its  guaranteeing 
immunity  from  prosecution  in  the  courts  of  the  other,  and  because  of  the  possibil- 
ity that  the  information  given  may  lead  to  a  prosecution  in  the  other  jurisdiction. 
It  is  not  to  be  presumed  that  a  prosecution  would  be  instituted  in  the  courts  of 
the  other  government  under  such  circumstances,  or  that  the  evidence  brought 
out  in  the  testimony  of  the  witness  would  be  used  in  a  prosecution  in  the  courts 
of  the  other  jurisdiction.  The  bare  possibility  that  the  witness  may  be  sub- 
jected to  the  crifliinal  laws  of  the  other  sovereignty  is  not  a  real  danger  and 
need  not  be  taken  into  account. ''^  Especially  is  this  true  where  the  state  law 
has  been  construed  by  the  state  supreme  court  as  requiring  the  witness  to  give 
evidence  concerning  only  those  matters  which  are  offenses  against  that  state 
and  not  as  to  those  which  are  offenses  against  the  United   States. •^'^ 

Same;  Not  an  Infring'ement  of  the  Fourteenth  Amendment. — Neither 
is  a  state  law  requiring  the  party  to  testify,  and  affording  full  immunity  from 
prosecution  in  the  state  courts,  to  be  held  unconstitutional,  as  depriving  one  of 
his  liberty  without  due  process  of  law  in  violation  of  the  fourteenth  amendment, 
because  it  cannot  protect  him  against  prosecution  in  the  federal  courts.^''' 

Immunity  Statute  May  Operate  to  Compel  Production  of  Books, 
Papers,  etc.- — Where  an  immunity  statute  has  taken  away  the  right  of  a  wit- 
ness to  the  protection  of  the  fifth  amendment  against  self-incrimination  by  oral 
testimony,  the  same  will  be  true  of  his  refusal  to  produce  books  and  papers  in 
response  to  a  subpoena  duces  tecum  on  the  ground  that  they  may  tend  to  in- 
criminate him.^^ 

(5)  Waiver  erf  Pyknic gc. — If  the  witness  elects  to  waive  his  privilege, 
as    he    may  doubtless  do,   since  the  privilege  is   for  his  protection  and  not   for 

93.  As  affected  by  possibility  of  prose-  96.  Same;  where  state  law  requires  evi- 
cution    in    another    jurisdiction. — Jack    v.  dence  only  as  to  offenses  against  state. — • 

Kansas,   199  U.   S.   372,  380,   50   L.    Ed.  234.  Jack  v.    Kansas,    199   U.    S.   372,  381,   50   L. 

94.  Same.— Brown  v.  Walker,  161   U.   S.  Ed.  234. 

591,  608,  40  L.  Ed.  819.  ^  Thus,   the   Kansas  act,  laws  of  1897,  ch. 

95.  Same.— Brown  v.  Walker  161  U.  b.  905,  §  10,  known  as  the  Kansas  Anti-trust 
591,  608,  40  L.  Ed.  819;  Jack  t'.  Kansas,  a^-t,  having  been  construed  by  the  supreme 
199  U.  S.  372,  381,  382,  50  L.  Ed.  234;  Hale  court  of  that  state  as  requiring  the  witness 
V.  Henkel,  201  U.  S.  43.  68,  50  L.  Ed.  652.  to   testify   only   in   regard   to   matters   con- 

"The    case    of    United    States    v.    Saline  stituting    offenses    against    the    state    law 

Bank,   1    Pet.    100.   7   L.    Ed.   69,   is  not  in  ^as  held  not  to  be  invalid  because  of  the 

conflict    with    this.      That    was    a    bill    for  possibility     that     the     evidence     so     given 

discovery,     filed     by     the     United     States  might    disclose    matters    relating   to   viola- 

agamst  the  cashier  of  the   Saline  Bank,  in  tjons  of  the   federal   statute  and   so   afford 

the   district   court   of   the  Virginia   district,  ^    basis    for    prosecutions    in    the    federal 

who  pleaded   that   the   emission   of  certain  courts.     Jack  v.  Kansas,  199  U    S    372    381 

unlawful  bills  took  place    within  the  state  50  L    Ed    234 
of  Virginia    by  the  law  whereof  penalties  9^;  g^^"      j^^^nity  law  not   a  violation 

r/Z^J^^^'^fV^J"     1"""         .K        7f  ^f    the    fourteenth    amendment -Jack     " 

held   that   defendan  s    were    not    bound    to  ^^^            ^99  U.  S.  372,  50  L    Ed    234 

answer    and    subject    themselves    to    those  '           .                  '         ^-   ^ 

penalties.      It  is   sufficient   to  say  that   the  98.  Immunity    statute    may    operate    to 

prosecution  was  under  a   state  law  which  compel  production  of  books,  papers,  etc.— 

imposed  the  penalty,  and  that  the  federal  Brown  v.  Walker,  161  U.  S.  591,  40  L.  Ed. 

court   was   simply   administering   the   state  819;    Hale  v.   Henkel,   201  U.   S.   43,  73,   50 

law,  and  no  question  arose  as  to  a  prose-  E-    Ed.   652;    McAlister   v.    Henkel,   201    U. 

cution  under  another  jurisdiction."       Hale  S.    90,    50    L.    Ed.    671;    Nelson    v.    United 

V    Henkel,  201  U.   S.  43.  69,  50  L.  Ed.  652  States,  201  U.  S.  92,  50  L.  Ed.  673. 
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that  of  other  parties,  and  disclose  his  criminal  connections,  he  is  not  permitted 
to  stop,  but  must  go  on  and  make  a  full  disclosure. ^^^ . 

(6)  Witness  Taking  Stand  in  His  Own  Behalf;  Cross-Bxamination,  Im- 
peachment, etc. — "Where  an  accused  party  waives  his  constitutional  privilege  of 
silence,  takes  the  stand  in  his  own  behalf,  and  makes  his  own  statement,  it  is 
clear  that  the  prosecution  has  a  right  to  cross-examine  him  upon  such  state- 
ment with  the  same  latitude  as  would  be  exercised  in  the  case  of  an  ordinary 
wi'sness  as  to  the  circumstances  connecting  him  with  the  alleged  crime.  While 
no  inference  of  guilt  can  be  drawn  from  his  refusal  to  avail  himself  of  the 
privilege  of  testifying,  he  has  no  right  to  set  forth  to  the  jury  all  the  facts 
which  tend  in  his  favor  without  laying  himself  open  to  a  cross-examination 
upon  those  facts." ^  If  he  avail  himself  of  this  privilege,  his  credibility  may  be 
impeached,  his  testimony  may  be  assailed,  and  is  to  be  weighed  as  that  of  any 
other  witness.  Assuming  the  position  of  a  ■  witness,  he  is  entitled  to  all  its 
rights  and  protections,  and  is  subject  to  all  its  criticisms  and  burdens.  As  to 
the  testimony  voluntarily  given,  he  may  be  fully  cross-examined.  It  may  be 
assailed  by  contradictory  testimony.  His  credibility  may  be  impeached,  and  by 
the  same  methods  as  are  pursued  in  the  case  of  any  other  witness.  The  jury 
may  properly  consider  his  manner  of  testifying,  the  inherent  probabilities  of 
his  story,  the  amount  and  character  of  the  contradictory  testimony,  the  nature 
and  extent  of  his  interest  in  the  result  of  the  trial,  and  the  impeaching  evidence, 
in  determining  how  much  of  credence  he  is  entitled  to.- 

Comment  to  the  Jury. — While  the  court  would  probably  have  no  power  of 
compelling  an  answer  to  any  question,  the  deficiencies  of  his  statements,  or  his 


99.  Waiver  of  privilege. — Brown  v.  Wal- 
ker. 161   U.   S.   591,  597.  40  L.  Ed.  819. 

1.  Witness  taking  stand  in  his  own  be- 
half; cross-examination,  impeachment,  etc. 
—Spies  V.  Illinois,  123  U.  S.  131,  180,  31  L. 
Ed.  80;  Brown  v.  Walker,  161  U.  S.  591, 
697,  598,  40  L.  Ed.  819:  Fitzpatrick  v. 
United  States.  178  U.  S.  304,  315.  44  L. 
Ed.  1078;  Beavers  v.  Haubert,  198  U.  S. 
77,  90,  91,  49  L.  Ed.  950;  Sawyer  v.  United 
States,  202  U.  S.  150,  165,  50  L.  Ed.  972. 

A  defendant  who  voluntarily  offers  him- 
self as  a  witness  in  his  own  behalf  is 
bound  to  submit  to  a  proper  cross-exam- 
ination under  the  law  and  practice  in  the 
jurisdiction  where  he  is  being  tried.  Spies 
V.  Illinois,  123  U.  S.  131,  180,  31  L.  Ed.  80. 

2.  Same. — Reagan  v.  United  States,  157 
U.  S.  301,  305,  39  L.  Ed.  709;  Fitzpatrick 
V.  United  States,  178  U.  S.  304,  316.  44  L. 
Ed.   1078. 

What  is  proper  cross-examination;  by 
what  law  determined. — Where  the  defend- 
ant is  on  trial  in  a  state  court,  the  ques- 
tion as  to  what  is  proper  cross-examina- 
tion, as,  for  example,  whether  the  cross- 
examination  must  be  confined  to  matters 
pertinent  to  the  testimony  in  chief,  or  may 
be  extended  to  the  matters  in  issue,  is  a 
question  of  state  law  as  administered  in 
the  courts  of  the  state,  and  not  of  federal 
law.  Spies  v.  Illinois,  123  U.  S.  131,  180, 
31  L.  Ed.  80. 

In  the  Spies  case  (Spies  v.  IlHnois,  123 
U.  S.  131,  180,  31  L.  Ed.  80),  the  defend- 
ant having  taken  the  stand  in  his  own 
behalf,  was  required  on  cross-examination 
to  state  whether  he  had  received  a  certain 
letter,  which  was  shown,  purporting  to 
have  been   written   by   Johann    Most,   and 


addressed  to  the  defendant.  It  was  held 
that  whether  this  was  or  was  not  proper 
cross-examination  was  a  question  of  state 
law  as  administered  by  the  courts  of  the 
state. 

Where  a  witness  had  sworn  to  an  alibi, 
it  was  held  to  be  perfectly  competent  for 
the  government  to  cross-examine  him  as 
to  every  fact  which  had  a  bearing  upon 
his  whereabouts  upon  the  night  of  the 
murder,  and  as  to  what  he  did  and  the 
persons  with  whom  he  associated  that 
night.  Fitzpatrick  v.  United  States,  178 
U.   S.  304.  315,  44   L.    Ed.   1078. 

Error  without  prejudice. — Even  if  the 
subject  matter  of  the  cross-examination 
has  no  tendency  to  connect  the  prisoner 
with  the  alleged  crime  for  which  he  is  on 
trial,  where  his  answers  are  a  denial  and 
the  government  makes  no  attempt  to  con- 
tradict his  evidence  on  the  subject,  no 
harm  can  arise  from  the  cross-examina- 
tion. There  are  some  state  authorities 
which  hold  that  the  error,  if  any.  is  not 
cured  by  answer  of  the  witness  denying 
the  charge.  But  the  better  rule  is  that 
where  it  is  plain  that  there  is  no  injury, 
the  exception  is  not  available.  Sawyer  v. 
United  States,  202  U.  S.  150.  160.  50  L. 
Ed.  972. 

Original  evidence  not  connected  with 
examination  in  chief. — "If  the  prosecution 
should  go  farther  and  compel  the  defend- 
ant, on  cross-examination,  to  write  his 
own  name  or  that  of  another  person,  when 
he  had  not  testified  in  reference  thereto  in 
his  direct  examination,  the  case  of  State 
V.  Lurch,  12  Oregon  99,  is  authority  for 
saying  that  this  would  be  error.  It  would 
be    a    clear    case    of    the    defendant    being 
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refusal  to  answer  a  proper  question,  would  be  a  proper  subject  of  comment  to 
the   jury. 3 

(7)  Questions  Which  Degrade  hut  Which  Do  Not  Incriminate. — "If  the  pro- 
posed testimony  is  material  to  the  issue  on  trial,  the  fact  that  the  testimony  may 
tend  to  degrade  the  witness  in  public  estimation  does  not  exempt  him  from  the 
duty  of  disclosure.  *  *  *  The  design  of  the  constitutional  privilege  is  not  to 
aid  the  witness  in  vindicating  his  character,  but  to  protect  him  against  being 
compelled  to  furnish  evidence  to  convict  him  of  a  criminal  charge.  If  he  se- 
cure legal  immunity  from  prosecution,  the  possible  impairment  of  his  good  name 
is  a  penalty  which  it  is  reasonable  he  should  be  compelled  to  pay  for  the  com- 
mon good."'* 

Where  Question  Has  No  Bearing-  upon  Case. — If  the  answer  can  have  no 
effect  upon  the  case,  except  so  far  as  to  impair  the  credibility  of  the  witness,  he 
may  fall  back  upon  his  privilege. ^  But  even  in  the  latter  case,  if  the  answer 
of  the  witness  will  not  directly  show  his  infamy,  but  only  tend  to  disgrace  him, 
he  is  bound  to  answer.^  Otherwise  the  extent  to  which  the  witness  is  compelled 
to  answer  such  questions  as  do  not  fix  upon  him  a  criminal  culpability  is  within 
the  control  of  the  legislature." 

M.  Excessive  Bail  or  Fines;  Cruel  and  Unusual  Punishment — 1.  Ex- 
cessive; Bail. — Article  8  of  the  amendments  to  the  federal  constitution  ex- 
pressly declares  that  excessive  bail  shall  not  be  required ;  but  no  case  seems  ever 
to  have  arisen  in  the  supreme  court  upon  this  point. 

Discretion  of  Court  in  Granting  or  Refusing  Bail. — See  the  title  Appeal 
AND  Error,  vol.  1,  p.  986. 

2.  Excessive  Fines;  Cruel  and  Unusual  Punishments — a.  Eighth 
Amendment  Not  Applicable  to  Proceedings  in  State  Courts. — The  provision  of 
the  eighth  amendment  that  excessive  fines  shall  not  be  imposed  nor  cruel  and 
unusual  punishments  inflicted,  applies  to  national   and  not   to  state  legislation.^ 


compelled  to  furnish  original  evidence 
against  himself.  State  7'.  Saunders,  14 
*  Oregon  300,  is  also  authority  for  the 
proposition  that  he  cannot  be  compelled 
to  answer  as  to  any  facts  not  relevant  to 
his  direct  examination."  Fitzpatrick  v. 
United  States,  ITS  U.  S.  304,  316,  44  L. 
Ed.  1078. 

3.  Comment  to  the  jury. — Fitzpatrick  v. 
United  States.  178  U.  S.  304,  316,  44  L. 
Ed.  1078;  Beavers  v.  Haubert,  198  U.  S. 
77.  90,  91,  49  L.  Ed.  950. 

Where,  upon  proceedings  to  remove  an 
accused  from  one  federal  district  to  an- 
other, he,  in  pursuance  of  the  state  law 
and  practice,  takes  the  stand  and  makes  a 
statement  in  his  own  behalf,  denying  both 
of  the  charges  in  the  indictment  under 
which  it  is  sought  to  remove  him,  and  at 
the  same  time  claiming  that  he  is  exempt 
from  cross-examination,  it  is  competent 
to  urge  the  deficiencies  of  his  statement 
against  him.  Beavers  v.  Haubert.  198  U. 
S.  77,  90,  91,  49  L.   Ed.  9.50. 

4.  Questions  which  degrade,  but  which 
do  not  incriminate. ^ — Brown  v.  Walker, 
161  U.  S.  591,  605,  606,  40  L.  Ed.  819; 
Hale  V.  Henkel,  201  U.  S.  43.  66,  50  L.  Ed. 
652;  McAlister  v.  Henkel,  201  U.  S.  90,  50 
L.  Ed.  671;  Nelson  v.  United  States,  201 
U.  S.  92,  50  L.  Ed.  673. 

"It  is  not  declared  that  he  may  not  be 

compelled    to    testify   to   facts   which    may 

impair  his  reputation  for  probity,  or  even 

ten-^     to    disgrace    him,    but    the     line    is 
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drawn  at  testimony  that  may  expose  him 
to  prosecution."  Hale  v.  Henkel,  201  U. 
S.  43,  66.  50  L.  Ed.  652;  McAlister  v. 
Henkel,  201  U.  S.  90,  50  L.  Ed.  671;  Nel- 
son 7'.  United  States,  201  U.  S.  92,  50  L. 
Ed.  673. 

5.  Where  question  has  no  bearing  upon 
the  case. — Brown  v.  Walker,  161  U.  S  591, 
598,  40  L.  Ed.  819. 

6.  Same. — Brown  v.  Walker,  161  U.  S. 
591.   598,  40  L.   Ed.  819. 

7.  Same. — Brown  v.  Walker,  161  U.  S. 
591,   598,  40   L.   Ed.   819. 

8.  Eighth  amendment  not  applicable  to 
the  states. — Ex  parte  Watkins,  7  Pet.  568, 
574,  8  L.  Ed.  786;  Pervear  v.  Common- 
wealth, 5  Wall.  475,  18  L.  Ed.  608;  Eilen- 
becker  v.  District  Court,  134  U.  S.  31.  33 
L.  Ed.  801;  In  re  Kemmler,  136  U.  S.  436, 
446,  34  L.   Ed.  519. 

As  a  federal  question  it  has  always  been 
ruled  that  the  eighth  amendment  to  the 
constitution  of  the  United  States  does  not 
apply  to  the  states.  Peryear  v.  Common- 
wealth, 5  Wall.  475,  18  L.  Ed.  60S;  O'Neil 
V.  Vermont,  144  U.  S.  323,  332,  36  L.  Ed. 
450. 

Whether  a  punishment  is  cruel  and  un- 
usual within  the  meaning  of  a  state  con- 
sti  uticnal  provision  does  not.  therefore, 
present  a  federal  question.  O'Neil  v.  Ver- 
mont.  144  U.    S.   323,  331,   36   L.    Ed.   450. 

Enjoining  sale  of  intoxicants;  violation 
and  punishment. — Article  8  of  the  amend- 
ments to  the  federal  constitution,  respect- 
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b.  Mandatory  upon  the  Federal  Courts.— The  eighth  amendment  of  the  fed- 
eral constitution  is  addressed  to  courts  of  the  United  States  exercising  criminal, 
jurisdiction,  and  is  mandatory  to  them  and  a  limitation  upon  their  discretion.^ 
Formerly  the  supreme  court  had  no  appellate  jurisdiction  to  revise  the  sentence 
of  inferior  courts  in  criminal  cases;  and  could  not,  even  if  the  excess  of  the 
fine  were  apparent  on  the  record,  reverse  the  sentence.^" 

c.  What  Constitutes  Cruel  or  Unusual  Punishment,  or  Excessive  Fine. — Pun- 
ishments are  cruel  when  they  involve  torture  or  a  lingering  death ;  but  the  pun- 
ishment of  death  is  not  cruel,  within  the  meaning  ot  that  word  as  used  in  the 
constitution.  It  implies  there  something  inhuman  and  barbarous,  something 
more  than  the  mere  extinguishment  of  life.^^  Punishment  of  torture,  and  all 
others  in  the  line  of  unnecessary  cruelty,  are  forbidden  by  this  amendment  to 
the  constitution. ^2 

Undue  leniency  in  one  case  does  not  transform  a  reasonable  punishment 
in  another  case  to  a  cruel  one.^^ 

Increased  Punishment  for  Habitual  Criminals. — A  statute  which  pro- 
vides for  an  increase  of  punishment  upon  the  conviction  of  an  offender  for  a 
second  or  any  subsequent  crime  does  not,  for  that  reason,  constitute  cruel  and 
unusual    punishment.^-* 

d.  Punishment  Held  Not  to  Be  Cruel  or  Unusual. — See  the  notes,  infra. ^^ 


ing  excessive  fines  and  cruel  and  unusual 
punishment,  is  not  infringed  by  a  state 
law  which  authorizes  the  punishment,  as 
for  a  contempt,  of  persons  guilty  of  violat- 
ing an  injunction  restraining  them  from 
selling  intoxicating  liquors  in  violation  of 
law.  Eilenbecker  v.  District  Court,  134 
U.  S.  31,  33  L.  Ed.  801. 

9.  Mandatory  upon  the  federal  courts. 
— Ex  parte  Watkins,  7  Pet.  5CS.  574,  8  L- 
Ed.   786. 

10.  Revision  of  sentence  by  supreme 
court. — Ex  parte  Watkins,  7  Pet.  568,  574, 
8  L.  Ed.  786.  See,  generally,  as  to  the 
right  of  appeal  in  criminal  cases,  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  415,  et 

seq.  .  .        . 

11.  What  constitutes  excessive  tine  or 
cruel     and     unusual     punishment. — In     re 

Kemmler.  136  U.  S.  436,  447,  34  L.  Ed.  519. 

12.  Same.— Wilkerson  v.  Utah.  99  U.  S. 
130,  136,  25  L.  Ed.  345;  In  re  Kemmler, 
136  U.  S.  436.  447,  34  L.  Ed.  519.  See, 
also,  Howard  v.  Fleming,  191  U.  S.  126, 
136,  48  L.  Ed.  121. 

13.  Effect  of  leniency  in  particular  cases. 
—Howard  v.  Fleming,  191  U.  S.  126,  48 
L.    Ed.   121. 

Defendants  were  indicted,  tried  and  sen- 
tenced in  a  state  court,  and  on  appeal  to 
the  United  States  supreme  court,  they  con- 
tended that  they  were  denied  the  equal 
protection  of  the  laws,  in  that  the  sen- 
tence was  more  severe  than  ever  before 
inflicted  in  that  state  for  a  like  offense, 
and  was  cruel  and  unusual,  in  that  two  of 
them  were  given  ten  years  while  a  third  was 
given  only  seven  years  imprisonment:  and 
also  in  that  they  were  sentenced  to  imprison- 
ment in  the  penitentiary  instead  of  to 
hard  labor  on  the  public  roads.  No  case 
of  a  similar  oiTense  was  cited  from  the  ju- 
dicial reports  of  that  state,  and  the  state 
supreme  court,  in  its  opinion,  referred  to 
the  crime  as  a  fashion  of  swindlincr  which 
doubtless  had  been   little  practiced   in  the 


state.  It  was  held  that  the  fact  that  less 
punishments  had  been  inflicted  for  offenses 
of  less  grievous  character  did  not  make 
the  sentence  imposed  upon  the  defendants 
cruel  and  unusual ;  and  that  neither  was  it 
material  that  one  defendant  escaped  with  a 
sentence  of  seven  years  while  the  others 
were  given  ten.  Howard  v.  Fleming,  191 
U.   S.   126,  48  L.    Ed.   121. 

14.  Increased  punishment  for  habitual 
criminals. — Moore  v.  Missouri.  159  U.  S. 
673,  677,  40  L.  Ed.  301;  McDonald  v.  Mas- 
sachusetts, 180  U.  S.  311,  45  L.   Ed.  542. 

The  Statutes  of  Massachusetts  of  1887, 
ch.  435,  §  1,  providing  a  penalty  of  im- 
prisonment ifor  twenty-five  years  upon  a 
third  conviction  for  a  crime  carrying  a 
penalty  of  not  less  than  three  years  im- 
prisonment, held  noc  to  be  unconstitu- 
tional. McDonald  v.  Massachusetts,  180 
U.   S.  311.  45  L.   Ed.   542. 

15.  Forfeiture  of  property  for  period 
longer  than  the  life  of  the  accused. — See 
the   titles   SEQUESTRATION;   WAR. 

Fine  and  imprisonment  for  illegal  sale 
of  intoxicants. — A  fine  of  fifty  dollars  and 
imprisonment  at  hard  labor  in  the  house 
of  correction  during  three  months,  for 
violating  a  statute  forbidding  the  keeping 
and  sale  of  into.xicating  liquors,  cannot 
be  regarded  as  excessive,  cruel,  or  un- 
usual. Pervear  v.  Commonwealth,  5  Wall. 
475.   18  L.  Ed.  608. 

Ten  years  in  the  penitentiary  for  con- 
spiracy to  defraud. — In  Howard  v.  Flem- 
ing, 191  U.  S.  126,  48  L.  Ed.  121,  it  was 
held  that  a  sentence  of  ten  years  in  the 
state  prison  was  not  a  cruel  and  unusual 
punishment  for  nersons  convicted  upon  a 
-harse  of  swindling  and  conspiracy  to  de- 
fraud. 

Solitary  confinement  while  awaiting  ex- 
ecution.— .\  provision  that  condemned 
persons  shall  be  kept  in  solitarv  confine- 
ment from  the  time  of  their  delivery  to 
the  warden  of  the  state  penitentiary   until 
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N.  Twice  in  Jeopardy. — See  the  title  Autrefois,  Acouit  and  Convict 
vol.  2,  p.  751. 

XIX.    Ex  Post  Facto  Laws  and  Bills  of  Attainder. 

A.  Validity  in  the  Absence  of  Constitutional  Prohibition. — Previous 
to  the  ratification  of  the  federal  constitution  the  several  states  had  power  to 
pass  ex  post  facto  laws  and  bills  of  attainder  and  confiscation,  provided  the 
same  were  not  inhibited  by  the  state  constitution. ^^  Generally  speaking,  such 
laws  were  improper  and  unjust,  but  there  were  instances  in  which  they  were 
held  to  be  necessary  for  the  safety  and  preservation  of  the  state.^' 

Acts  Attainting  of  Treason  Not  Enforcible  in  Violation  of  Treaty. — 
Bills  of  attainder,  attainting  of  treason  those  persons  adhering  to  the  forces  of 
Great  Britain  during  the  revolutionary  war,  and  confiscating  their  estates,  could 
not  be  enforced  after  the  conclusion  of  the  treaty  of  peace,  in  contravention  of 
the  express  provisions  of  that  treaty. ^^ 

B.  Origin  and  History  of  Constitutional  Provisions. — All  the  restric- 
tions contained  in  the  constitution  of  the  United  States  on  the  power  of  the  state 
legislatures  were  provided  in  favor  of  the  authority  of  the  federal  government. 
The  prohibition  upon  both  the  state  and  national  governments  against  the  mak- 
ing any  ex  post  facto  laws  was  introduced  for  greater  caution,  and  arose  from 
the  knowledge  that  the  British  parliament  claimed  and  exercised  a  power  to 
pass  such  laws  under  the  denomination  of  bills  of  attainder,  or  bills  of  pains  and 
penalties,  which  laws  were  usually  inspired  by  ambition,  or  personal  resentment 
and  vindictive  malice. ^^     So  much  importance  did  the  convention  attach  to  this 


the  time  of  their  execution  does  not  pro- 
vide for  a  cruel  and  unusual  punishment. 
McElvaine  v.  Brush,  142  U.  S.  155,  35  L. 
Ed.  971;  Trezza  v.  Brush,  142  U.  S.  160, 
35   L.  Ed.  974. 

The  punishment  of  shooting,  as  a  mode 
of  executing  the  death  penalty  for  the 
crime  of  murder  in  the  first  degree,  is  not 
included  in  that  category  within  the 
meaning  of  the  eighth  amendment.  Wil- 
kerson  v.  Utah,  99  U.  S.  130,  134,  25  L.  Ed. 
345. 

Electrocution. — The  laws  of  New  York, 
1888,  p.  778,  amending  §  505  of  the  Code 
of  Criminal  Procedure,  and  providing  that 
the  punishment  of  death  must  in  every  in- 
stance be  inflicted  by  causing  to  pass 
through  the  body  of  the  convict  a  current 
■of  electricity  of  sufficient  intensity  to 
cause  death,  such  current  to  be  continued 
until  the  convicted  person  is  dead,  do  not 
provide  for  a  cruel  and  unusual  punish- 
ment within  the  meaning  of  the  consti- 
tutional inhibition.  In  re  Kemmler,  136 
U.  S.  436,  449,  34  L.  Ed.  519;  McElvaine 
V.  Brush.  142  U.  S.  155.  158,  35  L.  Ed.  971; 
Trezza  v.  Brush,  142  U.  S.  160,  35  L.  Ed. 
974. 

16.  Validity  of  ex  post  facto  laws  in  ab- 
sense  of  constitutional  prohibition. — Res- 
publica  V.  Chapman,  1  Dall.  53,  59,  1  L. 
Ed.  33;  Cooper  v.  Telfair.  4  Dall.  14,  1 
L.  Ed.  721. 

17.  Same. — Fespublica  v.  Chapman,  1 
Dall.    53,   59,   1    L.   Ed.   33. 

Legislative  act  attainting  of  treason. — 
Thus  it  was  held  that  the  first  legislative 
assembly  in  the  state  of  Pennsylvania,  after 
the  separation  of  that  state  from  the 
British  government  had.  the  incontroverti- 
ble  right  to   declare   any   person   a   traitor 


who  had,  previous  to  such  declaration, 
gone  over  to  the  British  forces  and  still 
adhered  to  them.  Respublica  v.  Chapman, 
1    Dall.    53,   59,   1    L.    Ed.   33. 

Same — The  Georgia  constitution  of  1777. 
— The  constitution  of  Georgia  adopted 
upon  the  5th  day  of  February,  1777.  de- 
clared (Art.  1)  that  the  legislative,  ex- 
ecutive and  judicial  departments  should 
be  separate  and  distinct,  so  that  neither 
should  exercise  the  powers  belonging  to 
the  other;  that  (Art.  7)  the  house  of  as- 
sembly should  have  power  to  make  such 
laws  and  regulations  as  might  be  condu- 
cive to  the  good  order  and  well-being 
of  the  state,  provided  such  laws  and  regu- 
lations were  not  repugnant  to  the  true 
intent  and  meaning  of  any  rule  or  regula- 
tion contained  in  said  constitution;  that 
(Art.  39)  all  matters  of  breach  of  the 
peace,  felony,  murder,  and  treason  against 
the  state  should  be  tried  in  the  county 
where  the  crime  was  committed;  that 
(Art.  60)  the  principles  of  the  habeas 
corpus  act  should  be  a  part  of  said  con- 
stitution; and  (Art.  61)  that  the  freedom 
of  the  press  and  the  trial  by  jury  should 
remain  inviolate  forever.  Held,  that  the 
act  of  May  4th.  1782,  declaring  certain 
persons  therein  described  to  be  guilty  of 
treason,  and  confiscating  their  estates  and 
banishing  them  from  the  state,  was  not 
in  contravention  of  any  of  said  provis- 
ions of  the  state  constitution.  Cooper  v 
Telfair,  4  Dall.   14,  1  L.  Ed.  721. 

18.  Acts  attainting  of  treason  not  en- 
forcible  in  violation  of  treaty. — Respublica 
V.    Gordon,    1    Dall.    233.    1    L.    Ed.    115. 

19.  Origin  and  history  of  constitutional 
provisions.— Calder  v.  Bull,  3  Dall  386 
389,    1    L.    Ed.   648. 
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prohibition,  that  it  is  found  twice  in  the  constitution,  first  as  a  restraint  upon 
the  power  of  the  general  government,  and  afterwards  as  a  hmitation  upon 
the  legislative  power  of  the  states.  This  latter  is  the  first  clause  of  §  10,  art.  1, 
and  its  connection  with  other  language  in  the  same  section  may  serve  to  il- 
lustrate its  meaning:  "No  state  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of 
Credit ;  make  anything  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts ; 
pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  the  obligation 
of  Contracts ;  or  grant  any  Title  of  Nobility."  It  will  be  observed  that  here  are 
grouped  contiguously  a  prohibition  against  three  distinct  classes  of  retrospective 
laws;  namely,  bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing  the 
obligation  of  contracts.  As  the  clause  was  first  adopted,  the  words  concerning 
contracts  were  not  in  it,  because  it  was  supposed  that  the  phrase  ex  post  facto 
law  included  laws  concerning  contracts  as  well  as  others.  But  it  was  ascer- 
tained before  the  completion  of  the  instrument  that  this  was  a  phrase  which, 
in  English  jurisprudence,  had  acquired  a  signification  limited  to  the  criminal 
law,  and  the  words,  "or  law  impairing  the  obligation  of  contracts,"  were  added 
to  give  security  to  rights  resting  in  contracts.-*^ 

C.  Definitions  and  General  Principles — 1.  Ex  Post  Facto  Laws — a. 
General  Principles. — Ex  post  facto  is  a  term  used  in  the  law,  signifying  some- 
thing done  after,  or  arising  from,  or  to  afifect,  another  thing  that  was  com- 
mitted before. 21  An  ex  post  facto  law,  therefore,  is  one  which  operates  upon  a 
subject  not  liable  to  it  at  the  time  the  law  was  made.^^  ]\To  one  can  be  crim- 
inally punished  in  this  country,  except  according  to  a  law  prescribed  for  his 
government  by  the  sovereign  authority  before  the  imputed  ofifense  was  com- 
mitted, and  which  existed  as  a  law  at  the  time,--"'  or  by  some  law  passed  after- 
wards by  which  the  punishment  is  not  increased. ^-i  The  prohibition,  in  the 
letter  is,  not  to  pass  any  law  concerning  and  after  the  fact ;  but  the  plain  and 
obvious  meaning  and  intention  of  the  prohibition  is  this:  that  the  legislatures 
of  the  several  states,  shall  not  pass  laws,  after  a  fact  done  by  a  subject  or  citizen, 
which  shall  have  relation  to  such  fact,  and  shall  punish  him  for  having  done  it. 
The  prohibition,  considered  in  this  light,  is  an  additional  bulwark  in  favor  of 
the  personal  security  of  the  subject,  to  protect  his  person  from  punishment  by 
legislative  acts  having  a  retrospective  operation. ^^ 

Laws  Enacted  before  Act  Committed  but  Making  Criminality  to  De- 
pend upon  Subsequent  Acts  or  Events. — See  post,  "Law  Enacted  before 
Act  Committed  but  Making  Criminality  Thereof  to  Depend  upon  Subsequent 
Independent  Acts  or  Events,"  XIX,  I,  1,  b. 

b.  Ex  Post  Facto  Laws  Defined  and  Classified. — Ex  post  facto  laws  are:  1. 
Every  law  that  makes  an  action  done  before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal ;  and  punishes  such  action.  2.  Every  law  that 
aggravates  a  crime  or  makes  it  greater  than  it  was  when  committed.  3.  Every 
law  that  changes  the  punishment,  and  inflicts  a  greater  punishment,  than  the  law 
annexed  to  the  crime  when  committed.  4.  Every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  oft'ense  in  order  to  convict  the  offender.  All 
these  are  unconstitutional  and  void.-^ 

20.  Same. — 2  Brancroft's  History  of  the  24.  Same. — Medley,  Petitioner.  134  U. 
Constitution,    21.1;    Kring   v.    Mi.ssouri,    107        S.  160.  171.  33  L.   Ed.  835. 

U.  S.  221,  227.  27  L.  Kd.  ,506.  25.    Same.— Calder   v.    Bull,   3    Dall.    386, 

21.  Ex  post  facto  laws;  general  princi-       390.  i   L.  Ed.  648. 

pies. — Kring   v.    Missouri,    107    U.    S.    221,  26.  Ex  post  facto  laws  defined  and  clas- 

227,  27  L.  Ed.  506.  sified. — Calder  v.  Bull    (Opinion  of  Chase, 

22.  Same. — Kring  v.  Missouri.  107  U.  S.  J.),  3  Dall.  386,  300,  l  L.  Ed.  648;  Cum- 
221,  227,  27  L.   Ed.   506.  mings  v.  Missouri.  4  Wall.  277,  18  L.   Ed. 

23.  Same.— Kring  v.  Missouri,  107  U.  S.  356:  Ex  parte  Garland.  4  Wall.  333,  18 
221,  235,  27  L.  Ed.  506;  Medley.  Pe-  L.  Ed.  366;  Kring  v.  Missouri,  107  U.  S. 
titioner,  134  U.  S.   160,  171,  33  L.  Ed.  835.  221,   228,  27   L.   Ed.   506;     Duncan   v.    Mis- 
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Or  Which  Alters  the  Situation  of  the  Accused  to  His  Disadvantage. 

— In  addition,  it  may  be  said,  generally  speaking,  that  an  ex  post  facto  law  is 
one  passed  after  the  commission  of  an  offense  and  which,  in  relation  to  that 
offense  or  its  consecjuences,  alters  the  situation  of  the  accused  to  his  disad- 
vantage.^^ 

c.  Lazvs  Which  Mollify  the  Rigor  of  the  Criminal  Law. — A  law  which  mol- 
lifies the  rigor  of  the  criminal  law  is  not  within  the  constitutional  prohibition; 
but  only  those  that  create  or  aggravate  the  crime,  or  increase  the  punishment,  or 
change  the  rules  of  evidence    for  the  purpose  of  conviction. ^s 

d.  Refers  Only  to  Crimes. — It  has  long  been  settled  that  the  phrase  ex  post 
facto  laws  is  not  applicable  to  civil  laws,  but  to  penal  and  criminal  laws  which 


souri.  153  U.  S.  377,  382,  38  L.  Ed.  485; 
Gibson  v.  Mississippi,  162  U.  S.  565,  590, 
40    L.    Ed.    1075. 

Which  makes  that  criminal  which,  when 
committed,  was  no  offense. — United 
States  V.  Hall,  6  Cranch  171.  3  L.  Ed.  189; 
Briscoe  v.  Bank,  11  Pet.  257,  328c.  9  L. 
Ed.  709;  Carpenter  v.  Pennsylvania,  17 
How.  456,  15  L.  Ed.  127;  Cummings  v. 
Missouri,  4  Wall.  277,  18  L.  Ed.  356;  Bur- 
gess V.  Salmon,  97  U.  S.  381,  384.  24  L. 
Ed.  1104;  Kring  v.  Missouri,  107  U.  S. 
221,  228,  27  L.  Ed.  506;  Duncan  v.  Mis- 
souri,   152    U.    S.    377,    382,    38    L.    Ed.    485. 

Same — Pennsylvania  act  making  it 
criminal  to  set  up  Connecticut  title. — The 
contention  between  the  state  of  Pennsyl- 
vania and  the  state  of  Connecticut  as  to 
the  ownership  of  certain  lands  situated 
in  the  county  of  North  Hampton  and 
others,  having  been  finally  decided  in  fa- 
vor of  the  state  of  Pennsylvania,  titles 
deraigned  from  Connecticut  grants  are 
void  ab  initio  and  confer  no  rights  what- 
ever; therefore,  the  act  of  April  11,  1795, 
declaring  the  taking  possession  of  lands, 
or  conspiring  to  convey,  possess  or  settle 
them,  in  the  counties  of  North  Hampton, 
etc.,  imder  any  title  not  derived  from 
Pennsylvania,  to  be  a  criminal  act,  was 
not  unconstitutional  as  punishing  the  ex- 
ercise of  a  claim  legal  in  its  origin,  and 
thereby  violating  the  ex  post  facto 
clauses  of  the  state  and  federal  constitu- 
tions by  making  that  criminal  which  was 
not  criminal  in  its  inception.  (Sup.  Ct. 
Pa.)  Commonwealth  v.  Franklin,  4  Dall. 
255,  1  L.   Ed.  823. 

Which  makes  an  act  punishable  in  a 
different  manner. — Calder  v.  Bull,  3  Dall. 
386,  390,  1  L.  Ed.  648;  Fletcher  v.  Peck, 
6  Cranch  87,  138,  3  L.  Ed.  162;  United 
States  V.  Hall,  6  Cranch  171,  3  L.  Ed.  189; 
Cummings  v.  Missouri,  4  Wall.  277,  326, 
18  L.  Ed.  356;  Kring  v.  Missouri,  107  U. 
S.   221,   27    L.    Ed.    506. 

Or  which  inflicts  additional  or  greater 
punishment. — Calder  v.  Bull,  3  Dall.  386, 
390,  1  L.  Ed.  648;  Fletcher  v.  Peck.  6 
Cranch  87.  138,  3  L.  Ed.  162;  United 
States  V.  Hall,  6  Cranch  171,  3  L.  Ed.  189; 
Kring  v.  Missouri,  107  U.  S.  221,  27  L. 
Ed.  506;  Carpenter  v.  Pennsylvania,  17 
How.  456.  15  L.  Ed.  127;  Cummings  v. 
Missouri,  4  Wall.  277,  18  L.  Ed.  356; 
Burgess   v.    Salmon.  97   U.   S.   381,   384,   24 


L.   Ed.   1104;    Duncan  v.   Missouri,   152   U. 
S.  377,   382,   38   L.    Ed.   485. 

Laws  which  alter  the  legal  rules  of  ev- 
idence.— Cummings  v.  Missouri,  4  Wall. 
277,  18  L.  Ed.  356;  Kring  v.  Missouri,  107 
U.  S.  221,  228,  27  L.  Ed.  506;  Hopt  v. 
Utah,  110  U.  S.  574,  589,  28  L.  Ed.  262; 
Duncan  v.  Missouri,  152  U.  S.  377,  382, 
38  L.  Ed.  485.  See,  also,  post,  "Changing 
Rules  of  Evidence;  Competency  of  Wit- 
nesses,  etc.,"   XIX,    I,   5,   f,   et   seq. 

27.  Or  which  alters  the  situation  of  the 
accused  to  his  disadvantage. — United 
States  V.  Hall,  6  Cranch  171,  3  E.  Ed.  189; 
Cummings  v.  Missouri,  4  Wall.  277,  18  L. 
Ed.  356;  Kring  v.  Missouri.  107  U.  S.  221, 
228,  235,  27  L.  Ed.  506;  Medley,  Peti- 
tioner, 134  U.  S.  160,  171,  33  L.  Ed.  835; 
Savage,  Petitioner,  134  U.  S.  176.  33  L. 
Ed.  842;  Duncan  v.  Missouri,  152  U.  S. 
377,  382,  38  L.  Ed.  485;  Thompson  v. 
Utah,  170  U.  S.  343,  351,  42  L.  Ed.  1061. 
Accord:  Carpenter  v.  Pennsylvania.  17 
How.  456,  15  L.  Ed.  127;  Burgess  z-'.  Sal- 
mon, 97  U.   S.  381,  384,  24  L.   Ed.   1104. 

"It  is  sufficient  now  to  say  that  a  stat- 
ute belongs  to  that  class  which  by  its 
necessary  operation,  and  'in  its  relation 
to  the  ofifense,  or  its  consequences,  al- 
ters the  situation  of  the  accused  to  his 
disadvantage.'  United  States  v.  Hall,  2 
Wash.  C.  C.  366;  Kring  v.  Missouri,  107 
U.  S.  221.  228,  27  L.  Ed.  506;  Medley, 
Petitioner,  134  U.  S.  160,  171,  33  L.  Ed. 
835."  Thompson  v.  Utah,  170  U.  S.  343, 
351,   42    L.    Ed.    .1061. 

28.  Laws  which  mollify  the  rigor  of  the 
criminal  law. — Calder  v.  Bull  (opinion  of 
Chase,  ].),  3  Dall.  386.  391,  1  L.  Ed.  648; 
Rooney  v.  7iorth  Dakota,  196  U.  S.  319, 
325,   49   L.   lid.   494. 

Laws  lengthening  period  of  confine- 
ment between  sentence  and  execution. — 
It  may  be  sometimes  difficult  to  say 
whether  particular  changes  in  the  law  are 
or  are  not  in  mitigation  of  the  punishment 
for  crimes  previously  committed;  but  it 
must  be  taken  that  there  is  such  mitigation 
when,  by  the  later  law,  there  is  an  en- 
largement of  the  period  of  confinement 
prior  to  the  actual  execution  of  the  crimi- 
nal by  hanging.  Rooney  v.  North  Dakota, 
196  U.  S.  319,  325,  49  L.  Ed.  494.  See, 
also,  post,  "Laws  Touching  Time,  Place 
and  Manner  of  Execution,  Persons  Pres- 
ent,  etc.,"   XIX,    I,   5,   h. 
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punish  a  party  for  acts  antecedently  done  which  were  not  punishable  at  all,  or 
not  punishable  to  the  extent  or  in  the  manner  prescribed.  In  short,  ex  post  facto 
laws  relate  to  penal  and  criminal  proceedings,  which  impose  punishment  or  for- 
feitures, and  not  to  civil  proceedings,  which  afifect  private  rights  retrospec- 
tively.^^ 

2.  Bills  ot  Attainder — a.  Bill  of  Attainder  Defined. — A  bill  of  attainder  is 
a  legislative  act  which  convicts  of  crime  and  inflicts  punishment  without  a  judicial 
trial>o 

b.  Bills  of  Attainder  and  Bills  of  Pains  and  Penalties  Distinguished. — At  the 
time  of  the  adoption  of  the  constitution,  the  terms  bills  of  attainder  and  bills  of 
pains  and  penalties  had  a  clear  and  well-defined  meaning  in  the  English  law. 
Bills  of  attainder  were  acts  of  parliament  whereby,  sentence  of  death  was  pro- 
nounced against  the  accused ;  while  if  the  punishment  was  less  than  death,  the 
act  was  termed  a  bill  of  pains  and  penalties.^i 

Bills  of  Attainder  Include  Bills  of  Pains  and  Penalties. — The  term  bills 
of  attainder,  in  the  national  constitution,  is  generical,  and  embraces  both  bills 
of  attainder  and  bills  of  pains  and  penalties.^^ 

c.  May  Be  Directed  Either  against  Individuals  or  against  Class. — These 
bills,  though  generally  directed  against  individuals  by  name,  may  be  directed 
against  a  whole  class.-^^ 

d.  May  Inflict  Punishment  Absolutely  or  Conditionally. — They  may  inflict 
punishment  absolutely  or  may  inflict  it  conditionally.^* 

D.     Punishment;   What   Constitutes — 1.  Generally. — The  states  are   for- 


28.  Refer  only  to  crimes. — Calder  v. 
Bull,  3  Dall.  386,  396,  1  L-  Ed.  648;  Flet- 
cher V.  Peck,  6  Cranch  87,  138,  3  L.  Ed. 
362;  Ogden  v.  Saunders,  12  Wheat.  213, 
266,  6  L.  Ed.  606;  Satterlee  v.  Matthew- 
son,  2  Pet.  380,  7  L.  Ed.  458;  Watson  v. 
Mercer,  8  Pet.  88,  110.  8  L.  Ed.  876;  Bris- 
coe V.  Bank,  11  Pet.  257,  328d,  9  L.  Ed. 
709;  Carpenter  v.  Pennsylvania,  17  How. 
456,  463,  15  L.  Ed.  127;  Locke  v.  New  Or- 
leans, 4  Wall.  172.  18  L.  Ed.  334;  Walker 
V.  Whitehead,  16  Wall.  314,  317,  21  L.  Ed. 
357;  Mallett  v.  North  Carolina,  181  U. 
S.   589,  45   L.   Ed.   1015. 

The  federal  constitution  prohibits  the 
enactment  of  bills  of  attainder,  ex  post 
facto  laws  and  laws  impairing  the  obliga- 
tion of  contracts.  The  first  two  of  these 
prohibitions  apply  to  laws  of  a  criminal, 
and  the  last  to  laws  of  a  civil,  character. 
(Opinion  of  Washington,  J.)  Ogden  v. 
Saunders,  12  Wheat.  213.  266,  267,  6  L. 
Ed.  606. 

Retrospective  act  construing  statutes  not 
relating  to  crimes. — An  act  construing  a 
statute  imposing  a  tax  upon  collateral 
inheritances  and  testamentary  disposi- 
tions of  property,  and  making  such  stat- 
ute applicable  to  the  .case  of  a  succession 
then  in  course  of  administration,  is  not 
an  ex  post  facto  law  within  the  tenth  sec- 
tion of  the  first  article  of  the  constitu- 
tion of  the  United  States.  Carpenter  v. 
Pennsylvania,  17  How.  456,  463,  15  L.  Ed. 
127. 

Act  setting  aside  final  judgment. — An 
act  of  the  legislature  setting  aside  a  final 
judgment  and  ordering  a  new  trial  is  not 
within  the  prohibition  against  ex  post 
facto  laws.  (Opinion  of  Chase,  J.)  Cal- 
der V.   Bull,  3  Dall.  386,  392,  1  L.   Ed.  648. 


Retrospective  law  destroying  rights  of 
action. — A  retrospective  law  forbidding  an 
action  to  recover  debts  which  have  not 
been  returned  for  taxation,  while  it  im- 
pairs the  obligation  of  the  contract,  is 
not  an  ex  post  facto  law  within  the  mean- 
ing of  this  provision  of  the  constitution. 
Walker  v.  Whitehead,  16  Wall.  314,  317, 
21    L.    Ed.    357. 

30.  Bill  of  attainder  defined. — Calder  v. 
Bull,  3  Dall.  386,  389.  1  L.  Ed.  648;  Bris- 
coe V.  Bank,  11  Pet.  257,  328c,  328d,  9  L. 
Ed.  709;  Cummings  v.  Missouri,  4  Wall. 
277,  323,  18  L.  Ed.  356;  Kilbourn  v. 
Thompson.  103  U.  S.  168,  182,  26  L.  Ed. 
377. 

"An  act  of  congress  which  proposed  to 
adjudge  a  man  guilty  of  a  crime  and  in- 
flict the  punishment  would  be  conceded 
by  all  thinking  men  to  be  unauthorized 
by  anything  in  the  constitution."  Kil- 
bourn V.  Thompson,  103  U.  S.  168,  182, 
26  L.  Ed.  377. 

31.  Distinction  between  bills  of  attain- 
der and  bills  of  pains  and  penalties. — Cal- 
der V.  Bull,  3  Dall.  386,  389,  1  L.  Ed.  648; 
Cummings  v.  Missouri.  4  Wall.  277.  18  L. 
Ed.  356;  Drehman  v.  Stifle,  8  Wall.  595, 
601,  19  L.  Ed.  508. 

32.  As  used  in  the  constitution,  bills  cf 
attainder  include  bUls  of  pains  and  penal- 
ties.— Cummings  v.  Missouri,  4  Wall.  277, 
18  L.  Ed.  356;  Drehman  v.  Stifle,  8  Wall. 
595,   601,  19   L.   Ed.   508. 

33.  May  be  directed  against  individuals 
or  against  a  class. — Cummings  v.  Mis- 
souri, 4  Wall.  277,  18  L.  Ed.  356. 

34.  May  inflict  punishment  absolutely 
or  conditionally. — Cummings  v.  Missouri 
4  Wall.  277,  18  L.   Ed.  356. 
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bidden  to  pass  any  bill  of  attainder  or  ex  post  facto  law  by  which  a  man  shall 
be  punished  criminally  or  penally,  by  loss  of  his  life,  his  liberty,  his  property  or 
reputation,  for  an  act  which,  at  the  time  of  its  commission,  violated  no  existing 
law  of  the  land.^^  Such  a  law  may  inflict  penalties  on  the  person  or  may  inflict 
pecuniary  penalties  which  swell  the  public  treasury.^^  A  statute  imposing 
pecuniary  penalties  is  a  statute  inflicting  punishments  as  well  as  a  statute  in- 
flicting penalties  upon  the  person  of  the  ofifender;  therefore  the  legislature  is 
prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any  part  of  it,  shall 
be  seized  for  a  crime  which  was  not  declared  by  some  previous  law  to  render 
him  liable  to  that  punishment.^'^  A  bill  of  attainder  may  affect  the  life  of  an 
individual  or  may  confiscate  his  property  or  may  do  both.  In  this  form,  the 
power  of  the  legislature  over  the  lives  and  fortunes  of  individuals  is  expressly 
restrained.^^ 

2.  Laws  Affecting  CiviL  and  Political  Rights;  Right  to  Pursue  Pro- 
fession OR  Calling,  etc. — See  post,  "Laws  Affecting  Civil  and  Political  Rights; 
Right  to  Pursue  Profession  or  Calling,  etc.,"  XIX,  I,  4,  et  seq. 

E.  Rule  of  Constnintion. — The  constitutional  provision  that  no  state  shall 
pass  any  ex  post  facto  law  or  bill  of  attainder  must  be  construed  in  connection 
with  the  other  parts  of  the  instrument  and  in  the  light  of  surrounding  circum- 
stances.39 

F.  Constitutional  Provisions  Not  to  Be  Indirectly  Evaded. — The  con- 
stitutional provision  prohibiting  ex  post  facto  laws  and  bills  of  attainder  was 
intended  to  secure  the  rights  of  the  citizen  against  deprivation  for  past  conduct, 
liowever  disguised.  It  cannot  be  evaded  by  the  form  in  which  the  power  of  the 
state  is  exerted.^*^  Although  aimed  solely  at  criminal  cases,  it  cannot  be  evaded 
by  giving  a  civil  form  to  that  which  is  in  substance  criminal.'*^ 

No  Practical  Difference  between  Assuming  Guilt  and  Declaring  It.^ 
Again,  there  is  no  practical  difference  between  assuming  the  guilt  of  a  person 
and  declaring  it.  The  deprivation  is  effected  with  equal  certainty  in  the  one  case 
as  in  the  other ;  the  legal  result  in  the  same ;  and  that  which  cannot  be  done  di- 
rectly cannot  be  done  indirectly.^^ 

35.  What  constitutes  punishment;  gen-  enue  on  tobacco  from  twenty  to  twenty- 
erally. — Ogden  v.  Saunders  (opinion  of  four  cents  per  pound,  and  which  was 
Washington,  J.),  12  Wheat.  313,  266,  6  signed  by  the  president  in  the  afternoon, 
L.    Ed.    606.  is    ex    post    facto    as    applied    to    a    manu- 

36.  Same;  may  be  corporeal  or  pecuni-  facturer  who  had  paid  the  lesser  tax  and 
ary. — Fletcher  v.  Peck,  6  Cranch  87,  138,  removed  his  tobacco  from  the  factory 
3   L.    Ed.    162.  during  the  forenoon  of  the  same  day;  and 

37.  Same. — Fletcher  v.  Peck,  6  Cranch  this  objection  cannot  be  evaded  by  bring- 
87.   138,  3  X.   Ed.   162.  ing   a    civil    action    to    recover    the    differ- 

38.  Same.— Fletcher  v.  Peck,  6  Cranch  ence,  instead  of  a  criminal  prosecution. 
87,   138.  3   L.   Ed.   162.  Burgess    v.    Salmon,    97    U.    S.    381,    24    L. 

"In  Fletcher  v.  Peck,  6  Cranch  87,  3  L.  Ed.  1104. 
Ed.  162,  it  was  decided  that  an  act  of  the  42.  No  difference  between  assuming 
legislature,  by  which  a  man's  estate  should  g"ilt  a"d  declaring  it. — Cummings  v.  Mis- 
be  seized  for  a  crime  which  was  not  de-  soun.  4  Wall.  277,  18  L-  Ed.  356. 
clared  to  be  an  offense  by  a  previous  law,  Assuming  guilt  and  declaring  punish- 
was  void."  Burgess  v.  Salmon,  97  U.  S.  ^^^\  conditionally;  test  oath.— The  Mis- 
SSI.   384.   385,   24   L.    Ed.   1104.  souri    constitutional    provision    which    re- 

39.  Construction  of  constitutional  pro-  '}}^'l^i  priests  and  clergymen,  in  order 
vision.— Minor  v.  Happersett,  21  Wall.  that  they  might  be  permitted  to  continue 
16''    175    ''''  L    Ed    6''7  '"    *■        exercise    of    their    professions    and 

7ft     o'  ~"1-*  \-      \   ~        •  •  .    .      u  ^'^    preach    and    teach,    to    take    and    sub- 

^    40.    Constitutional    provision   not    to    be  scribe    an    oath    that    thev    had    not    com- 

mdirectlv      evaded.-Cummmgs      v.      Mis-  ^^itted    certain    designated    acts,    some    of 

souri,  4  Wall.  277    329    18  X  Ed    356;  Bur-  ^.hj.^  were  at  the  time  innocent  in  them- 

l!f%in/     ''°"'                             '         '  ^^'''^''    '"''^'^^    others    constituted    offenses 

lid.  1104.  punishable    by    heavy    penalties,    was    un- 

41.  Evasion  by  giving  civil  form  to  pro-  constitutional  as  a  bill  of  attainder,  since 

ceeding. — Cummings   v.    Missouri,   4   Wall.  it    assumed    the    guilt    of    the    priests    and 

277,  18  L.  Ed.  356;    Burgess  v.  Salmon,  97  clergvmen    and    adjudeed    the    punishment 

U.    S.   381,   385,   24   L.   Ed.    1104.  conditionally.     Cummings    v.    Missouri,    4 

Thus  an  act  increasing  the  internal  rev-  Wall.  277,  18  L.  Ed.  356. 


520  CONSTITUTIONAL  LAW. 

Evasion  under  Guise  of  Attaching  Qualifications  and  Conditions.— See 

post,  "Deprivation  of  Right  to  Pursue  Profession  or  Calling;  Test  Oath  Cases," 

XIX,  I,  4.  b.  ^  ,,.,-, 

G.  Law  Valid  in  Part  and  Void  in  Part.— A  general  law  for  the  punish- 
ment of  oflFenses,  which  endeavors  to  reach  by  its  retrospective  operation,  acts 
previously  committed,  as  well  as  to  prescribe  a  rule  of  conduct  for  the  citizen 
in  the  future,  is  void  so  far  as  it  is  retroactive ;  but  such  invalidity  does  not  affect 
the  operation  of  the  law  in  regard  to  offenses  committed  in  the  future.^^ 

H.  Who  May  Question  Constitutionality  of  Law.— An  act  which  is  void 
in  so  far  as  it  relates  to  past  acts,  but  valid  in  so  far  as  it  relates  to  the  future,, 
affords  no  constitutional  ground  of  complaint  to  one  convicted  thereunder  for  an 
offo.'ise  committed  after   its  enactment.^^ 

L  Infringement  of  the  Constitutional  Guaranty— 1.  Laws  Making  That 
Criminal  Which  Was  Not  So  in  Its  Inception— a.  Generally.— SeQ  ante, 
"General  Principles,"  XIX,  C,  1,  a;  "Ex  Post  Facto  Laws  Defined  and  Clas- 
sified," XIX,  C,  1,  b. 

b.  Lazu  Unacted  before  Act  Committed  hut  Making  Cnmmahty  Thereof  ta 
Depend  upon  Subsequent  Independent  Acts  or  Events. — An  act  which  is  not  an 
offense  at  the  lime  it  is  committed  cannot  become  such  by  any  subsequent  inde- 
pendent act  of  the  party  with  which  it  has  no  connection.^^ 

2.  Law  Declaring  Ofeense,  Finding  Fact  oe  Guilt,  and  Fixing  Pun- 
ishment.— "To  declare  unlawful  residence  within  the  country  to  be  an  in- 
famous crime,  punishable  by  deprivation  of  liberty  and  property,  would  be  to 
pass  out  of  the  sphere  of  constitutional  legislation,  unless  provision  were  made 
that  the  fact  of  guilt  should  first  be  established  by  a  judicial  trial.  It  is  not  con- 
sistent with  the  theory  of  our  government  that  the  legislature  should,  after^  hav- 
ing defined  an  offense  as  an  infamous  crime,  find  the  fact  of  guilt  and  adjudge 
the  punishment  by  one  of  its  own  agents. "■*•' 

3.  Increase  of  Punishment  for  Subsequent  Offenses. — A  state  may  un- 
doubtedly provide  that  persons  who  have  been  before  convicted  of  crime  shall 
suffer  severer  punishment  for  subsequent  offenses  than  for  the  first  offense 
against  the  law.  Such  statutes  are  not  ex  post  facto,  even  though  enacted  sub- 
sequent to  the  commission  of  the  first  offense.'*'^ 

43.  Law  partly  valid  and  partly  void. —  tains  goods  upon  false  pretenses  with  in- 
Jaeh'ne  t.  New  York,  128  U.  S.  189,  194,  tent  to  defraud,  shall  be  punished  by  im- 
32   L.   Ed    398.  prisonment,    is    inoperative    to    render    the 

44.  Who  may  question  constitutionality  act  an  offense,  because  its  criminal  char- 
of  law. — Jaehne  v.  New  York,  128  U.  S.  acter  is  to  be  determined  by  subsequent 
189,  194,  32  L.  Ed.  398.  See,  also,  ante,  proceedings,  which,  at  the  time  the  goods 
"Who  May  Raise  Constitutional  Ques-  were  so  obtained,  may  not  have  been  in 
tions,"   IV.   G,  et  seq.  his   contemplation,   and  which   may   be   in- 

Thus   an   act   increasing   the  punishment  stituted,     against     his     will,     by     another. 

of   bribery   from   two   to   ten   years   in   the  United  States  v.  Fox,  95  U.   S.   670,  24  L. 

state  prison,  even  if  it  could  be  construed  Ed.  538. 

as   including  offenses   committed  previous  46.    Law  defining  offense,  finding  fact  of 

to  its  enactment,  affords  no  constitutional  guilt,    and   fixing   the    punishment. — Wong 

ground    of     complaint     to     one     convicted  Wing  v.  United  States,  163  U.  S.  228,  244, 

thereunder    for    bribery    committed    after  41  L-  Ed.  140.     Accord:    Li  Sing  v.  United 

its   enactment.    Jaehne   v.   New    York,   128  States,   180   U.   S.   486.   495,   45   L.   Ed.   634. 

U.  S.  189,  194,  32  L.  Ed.  398.'  See,   also,   ante.   "Legislative  Judgments   and 

45.  Law  enacted  previous  to  offense,  Decrees,"  VI,  D,  3,  d,  (3),  (c).  (bb),. 
but  making  criminality  to  depend  upon  (bbb),  et  seq.;  "Bills  of  Attainder,"  XIX, 
subsequent  events. — United   States  v.   Fox,  C,    2.    et    seq. 

9.''.  U.  S.  670,  24  L.  Ed.  538.  47.  Increased  punishment  for  subsequent 

Lawful    acts    made    criminal    by    subse-  offenses. — -Moore    r.    Missouri,    159    U.    S. 

quent    proceedings      in     bankruptcy. — Ac-  673,    678,    40    L.    Ed.    301;      McDonald    v. 

cordingly.   that   part  of  §   5132,   Rev.   Stat.,  Massachusetts,    180    U.    S.    311,    45    L.    Ed. 

which   declares  that  every  person  respect-  542. 

ing   whom   proceedings   in   bankruptcy  are  A     Massachusetts    act     which    provided 

commenced,  either  upon   his   own   petition  an    increase    of    punishment    upon    convic- 

or    that    of    a    creditor,    who,    within    three  tion   of    felony,   where    it   appeared   that   the 

months    before    t'leir    commencement,    ob-  guilty  person  had  been  twice  before   con- 
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4.  Laws  Affecting  Civil  and  Political  Rights;  Right  to  Pursue  Pro- 
fession OR  Calling,  etc. — a.  Generally. — The  theory  upon  which  our  pohtical 
institution  rests  is  that  all  men  have  certain  inalienable  rights — that  among  these 
are  life,  liberty  and  the  pursuit  of  happiness;  and  that  in  the  pursuit  of  hap- 
piness, all  avocations,  all  honors,  all  positions,  are  alike  open  to  every  one ;  and 
that  in  the  protection  of  these  rights,  all  are  equal  before  the  law.  Punishment, 
therefore,  is  not  restricted  to  the  deprivation  of  life,  liberty  or  property  in  any 
narrow  sense,  but  embraces  deprivation  or  suspension  of  political  or  civil  rights. 
Any  deprivation  or  suspension  of  any  of  these  rights  for  past  conduct  is  punish- 
ment, and  can  be  in  no  otherwise  defined.*^  Thus  liberty  includes  not  only  free- 
dom from  restraints  upon  the  person,  but  freedom  from  outrage  upon  the 
feelings  as  well.  Property  includes  those  estates  which  one  may  acquire  in  the 
professions.  Disqualification  from  office  may  be  punishment,  as  in  cases  of 
conviction  upon  impeachment.  Disqualification  from  the  pursuit  of  a  lawful 
avocation,  or  from  positions  of  trust,  or  from  the  privilege  of  appearing  in  the 
courts,  or  acting  as  an  executor,  administrator  or  guardian,  may  also  be,  and 
often  has  been,  imposed  as  punishment."*^ 

b.  Deprivation  of  Right  to  Pursue  Profession  or  Calling;  Test  Oath  Cases. — 
Exclusion  from  the  right  to  pursue  any  of  the  ordinary  avocations  of  life  be- 
cause of  a  person's  conduct  is  punishment  for  such  conduct ;  and  a  statute  which 
imposes  such  a  disability  because  of  past  acts  which  were  not  so  punishable  at 
the  time  of  their  commission  is  ex  post  facto  and  void.^*^ 

Exaction  of  Test  Oath. — The  exaction  of  a  test  oath,  whereby  the  party  is 
required  to  swear  that  he  has  not  been  guilty  of  the  acts  condemned  by  the 
statute,  operates  not  only  to  ascertain  the  parties  whom  the  statute  is  intended  to 
affect,  but  changes  the  legal  rule?  of  evidence  to  their  disadvantage  in  that  it  not 
only  assumes  their  guilt  and  places  upon  them  the  burden  of  proving  their  in- 
nocence, but  prevents  them  from  proving  it  in  any  but  the  one  way,  namely,  by 
an  expurgatory  oath.-^^  All  enactments  of  this  kind  partake  of  the  nature  of  bills 
of  pains  and  penalties,  and  are  subject  to  the  constitutional  inhibition  against  the 
passage  of  bills  of  attainder,  under  which  general  designation  they  are  in- 
cluded.^2 

victed  of  felonies  entailing  sentences  of  attorney  and  counsellor  in  the  federal 
not  less  than  three  years  each,  was  held  courts  cannot  be  exercised  as  a  means  for 
not  to  relate  back  to  the  former  offenses  the  infliction  of  punishment  for  the  past 
in  such  manner  as  to  render  it  obnoxious  conduct  of  such  of^cers,  against  the  in- 
to the  ex  post  facto  clause  of  the  federal  hibition  of  the  constitution.  (Four  justices 
constitution.  McDonald  v.  Massachu-  dissenting.)  Ex  parte  Garland,  4  Wall. 
setts.   180  U.   S.  311,   45   L.   Ed.  542.  333.  18  L.  Ed.  366. 

48.  Laws  affecting  right  to  pursue  pro-  The  act  of  congress  of  January  24th, 
fession,  trade  or  calling. — Cummings  v-  1865,  providing  that  after  its  passage  no 
Missouri,  4  Wall.  277,  321,  322,  18  L.  Ed.  person  should  be  admitted  as  an  attorney 
356;  Pierce  v.  Carskadon,  16  Wall.  234,  and  counsellor  to  the  bar  of  the  supreme 
21  L.  Ed.  276;  Ex  parte  Garland,  4  Wall.  court,  nor,  after  March  4th,  1865,  to  the 
333,    18    L.    Ed.    366.  bar  of  any  circuit  or  district  court  of  the 

49.  Same. — Cummings  v.  Missouri,  4  United  States,  or  court  of  claims,  or  be 
Wall.  277.  320,  18  L.  Ed.  356.  See,  also,  allowed  to  appear  and  be  heard  by  vir- 
the  title  DUE  PROCESS  OF  LAW,  as  tue  of  any  previous  admission,  or  any 
to  the  meaning  of  the  terms  "liberty"  special  power  of  attorney,  unless  he  should 
and   "property."  have   first   taken   and   subscribed   the   oath 

50.  Same. — Cummings  v.  Missouri,  4  prescribed  in  the  act  of  July  2d,  1862 
Wall.  277,  18  L.  Ed.  356;  Ex  parte  Gar-  (which  latter  act  required  the  affiant  to 
land,   4  Wall.   333,  377,  18   L.   Ed.  366.  swear   or  affirm  that  he  had  never  volun- 

51.  Same;  test  oath  cases. — Cummings  tarily  borne  arms  against  the  United 
V.  Missouri,  4  Wall.  277,  18  L.  Ed.  356;  States  since  he  had  been  a  citizen  thereof. 
Ex  parte  Garland,  4  Wall.  333,  377,  18  L.  nor  voluntarily  given  aid,  counsel  or  en- 
Ed.    366.  couragement  to  persons  engaged  in  armed 

52.  Same.^ — ^Cummings  v.  Missouri,  4  hostility  thereto,  nor  accepted  or  at- 
Wall.  277,  18  L.  Ed.  356;  Ex  parte  Gar-  tempted  to  exercise  the  functions  of  any 
land,   4   Wail.   333,    377,    18    L.    Ed.    366.  office    under     any    authority    in     hostility 

Same;  right  to  practice  in  federal  courts,  to  the  United  States,  etc.),  operated  as 
— The  admitted  power  of  congress  to  a  legislative  decree  and  as  a  bill  of  pains 
prescribe    qualifications    for    the    office    of       and  penalties,  excluding  from  the  practice 


522 


CONSTITUTIONAL  LAW. 


Constitution  Cannot  Be  Evaded  under  Guise  of  Prescribing  Condi- 
tions and  Qualifications. — Under  the  form  of  creating  a  qualification  or  at- 
taching a  condition  to  the  right  of  its  citizens  to  hold  office,  or  to  exercise  their 
various  callings  and  pursuits  within  its  jurisdiction,  a  state  cannot,  in  effect,  in- 
flict a  punishment  for  a  past  act  which  was  not  punishable  at  the  time  it  was 
committed. ^^ 

Exception;  Police  Regulations  Defining  Qualifications  for  Certain 
Professions. — The  constitutional  inhibition  against  the  enactment  of  ex  post 
facto  laws  does  not  prevent  the  state  from  prescribing  reasonable  regulatijns, 
both  as  to  character  and  fitness,  as  well  as  with  respect  to  skill  and  learning, 
for  those  who  desire  to  engage  in  any  profession  or  business  which  affects  the 
public  or  society  at  large.^*  Likewise,  statutes  requiring  those  already  engaged, 
under  sanction  of  law,  in  the  practice  of  any  profession  in  which  the  public  at 
laro-e  is  vitally  interested,  to  submit  to  further  examination  and  to  attain  to  higher 
qualifications,  under  penalty  of  having  their  licenses  revoked  and  being  subjected 
to  punishment  for  continuing  in  the  practice  of  their  profession  without  having 
complied  with  such  statutes,  are  wholly  unobjectionable.^^ 


of  law  in  the  courts  of  the  United  States 
all  persons  who  had  ofifended  in  any  of 
the  particulars  enumerated.  Said  act  was 
void,  therefore,  not  only  as  yio'ating  the 
constitutional  inhibition  against  bills  of 
attainder,  but  it  was  also  void  as  being 
ex  post  facto,  since  it  imposed  a  punish- 
ment for  some  acts  which  were  not  pun- 
ishable at  the  time  they  were  committed, 
and  added  a  new  punishment  l'"^  that  pre- 
viously prescribed  for  certain  others.  Ex 
parte  Garland.  4  Wall.  333.  18  L.  Ed.  366. 
Requiring  test  oath  of  priests  and  cler- 
gymen.— The  requirement  of  the  Mis- 
souri constitution  that  priests  and  clergy- 
men, in  order  to  continue  in  the  exercise 
of  their  rights  and  privileges  as  such, 
should  take  and  subscribe  an  oath  that 
thev  had  not  committed  certain  designated 
acts  connecting  them  with  the  then  late 
rebellion,  some  of  which  acts  were,  at 
the  time  of  their  commission,  punishable 
offenses,  while  others  were  innocent  in 
themselves,  was  unconstitutional  both  as 
an  ex  post  facto  law  and  as  a  bill  of  pains 
and  penalties,  the  latter  being  included 
in  the  term  bills  of  attainder.  Cummings 
f.    Missouri,  4  Wall.   277.   18   L.   Ed.   356. 

53.  Evasion  of  constitution  under  guise 
of  prescribing  conditions  and  qualifica- 
tions.— Cummings  v.  ^Missouri,  4  Wall.  277. 
310.   IS    L.    Ed.   3.'-)6. 

54.  Police  regulations  touching  practice 
of  trade  or  profession. — Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  Ed.  623;  Gray 
V.  Connecticut,  1.59  U.  S.  74,  77,  40  L.  Ed. 
80:  Hawker  v.  New  York,  170  U.  S.  189, 
42  L.  Ed.  1002;  Reetz  v.  Michigan.  188  U. 
S.    .505.  47   L.    Ed.    563. 

55.  Same:  persons  already  engaged  in 
practice  under  sanction  of  law. — Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  Ed. 
623;  Gray'r.  Connecticut,  159  U.  S.  74,  77, 
40  L.  Ed.  80;  Hawker  v.  New  York.  170 
U  S.  189,  42  L.  Ed.  1002:  Reetz  v.  Michi- 
gan, 188  U.  S.  505.  47  L.  Ed.  563.  See, 
also,  ante,  "Interest  or  Estate  in  Pro- 
fession  or   Occupation."  VTTI,   h,  21. 

Same;  practice  of  medicine. — It  is  amis- 


take  to  assume  that  the  proceedings  be- 
fore a  state  medical  board  are  in  them- 
selves of  a  criminal  nature,  and  that  the 
state,  by  such  proceedings,  endeavors  to 
convict  one  of  an  offense  in  the  practice 
of  his  profession,  where  the  state  is  sim- 
ply seeking  to  ascertain  who  ought  to  be 
permitted  to  practice  medicine  or  sur- 
gery. Criminality  arises  only  when  one 
assumes  to  practice  without  having  his 
right  so  to  do  established  by  the  action 
of  the  board.  The  proceedings  of  the 
board  to  determine  his  qualifications  are 
no  more  criminal  than  examinations  of 
applicants  to  teach  or  to  practice  law,  and  if 
the  provisions  for  testing  such  qualifica- 
tions are  reasonable  in  their  nature,  a 
party  must  comply  with  them,  and  has  no 
right  to  practice  his  profession  in  defiance 
thereof.  Dent  v.  W^est  Virginia,  129  U.  S. 
114,  32  L.  Ed.  623;  Hawker  v.  New  York, 
170  U.  S.  189,  42  L.  Ed.  1002;  Reetz  v. 
Michigan,  188  U.  S.  505,  509,  47  L.  Ed. 
563. 

Neither  can  it  be  insisted  that  having 
once  engaged  in  the  practice,  and  having 
been  licensed  so  to  do,  he  has  a  right  to 
continue  in  such  practice,  and  that  such 
a  statute  is  in  the  nature  of  an  ex  post 
facto  law.  The  case  of  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  Ed.  1002,  is  de- 
cisive upon  this  question.  Such  a  statute 
does  not  attempt  to  punish  him  for  any 
past  offense,  and  in  the  most  extreme 
view  can  only  be  considered  as  requiring 
continued  evidence  of  his  qualifications  as 
a  physician  or  surgeon.  As  shown  in 
Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  Ed.  623,  there  is  no  similarity  between 
statutes  like  this  and  the  proceedings 
which  were  adjudged  void  in  Cummings 
V.  Missouri.  4  Wall.  277,  18  L.  Ed.  356. 
and  Ex  parte  Garland,  4  Wall.  333,  18  L. 
Ed.  366.  See  Reetz  v.  Michigan,  188  U. 
S.    505.   510,    47   L.    Ed.    563. 

Thus,  a  law  which  prohibits  any  per- 
son who  has  been  convicted  of  felony 
from  engaging  in  the  practice  of  medi- 
cine, and  which  makes  the  record  of  con- 
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c.  Requirement  of  Test  Oath  as  Condition  to  Right  to  Pursue  Remedies  m 
Court. — The  requirement  of  a  test  oath  to  the  effect  that  the  affiant  has  not  been 
guihy  of  certain  specified  acts,  as  a  condition  precedent  to  the  right  to  pursue 
the  ordinary  remedies  in  the  courts  of  justice,  such  acts  not  entaihng  any  such 
penalty  under  the  law  as  it  existed  at  the  time  of  their  commission,  is  withiii 
the  principles  above  discussed,  and  unconstitutional  and  void.^*' 

d.  Indemnity  Acts. — A  statute  or  constitutional  provision  which  exempts 
from  suit  for  acts  done  by  military  authority  is  in  the  nature  of  an  act  of  in- 
demnity, and  does  not  partake  of  the  nature  of  a  bill  of  pains  and  penalties.^^ 

e.  Qualifications  of  Voters. — An  act  prescribing  the  qualifications  of  voters, 
and  making  the  commission  of  past  offenses  a  ground  of  disqualification,  acts 
merely  upon  the  existing  status  of  persons,  and  is  not  objectionable  as  an  ex 
post  facto  law  or  bill  of  attainder.^^ 


viction  conclusive  evidence  of  guilt,  is  not 
ex  post  facto  as  applied  to  one  who  was 
not  only  a  licensed  physician  prior  to  its 
enactment,  but  who  was  indicted  for  and 
convicted  of  a  felony  previous  to  its  en- 
actment. Hawker  v.  New  York,  170  U.  S. 
189,   42    L.    Ed.   1002. 

56.  Requirement  of  test  oath  as  condi- 
tion of  right  to  pursue  remedies  in  courts. 
— Pierce  v.  Carskadon,  16  Wall.  234,  21 
L.    Ed.   276. 

Test  oath  as  a  condition  precedent  to 
right  to  file  petition  to  set  aside  judgment. 
— By  a  statute  of  West  Virginia,  passed  in 
September,  1863,  where  a  judgment  was 
rendered  against  a  nonresident  in  an  ac- 
tion in  which  an  attachment  was  issued, 
without  personal  service  of  a  copy  of  such 
attachment  upon  the  defendant,  or  of 
process  in  the  suit,  and  without  his  ap- 
pearance therein,  such  defendant  had  a 
right,  upon  returning,  or  openly  appear- 
ing in  the  state,  to  have  the  proceedings 
in  the  action  reheard,  upon  petition  filed 
therefor,  and  to  make  his  defense  as  if 
he  had  appeared  in  the  case  before  judg- 
ment. Under  this  statute  a  judgment  was 
recovered  against  the  defendants  in  De- 
cember, 1864,  and  within  one  year  there- 
after they  applied  by  petition  to  the  state 
court  for  a  rehearing,  but  they  were  not 
allowed  to  file  their  petition  because  it 
did  not  conform  to  a  statute  of  the  state 
passed  in  February,  186.5.  amendinfr  the 
statute  of  1863,  and  requiring  a  defendant, 
applying  to  appear  and  defend  an  action 
where  judgment  was  rendered,  as  in  this 
case,  upon  publication  without  personal 
service  of  attachment  or  process,  to  state 
in  his  petition  and  verifv  the  same  by  his 
oath,  as  a  condition  of  being  permitted 
thus  to  appear  and  defend,  that  he  had 
not  committed  certain  designated  public 
offenses.  Held,  on  the  authority  of  Cum- 
mings  V.  Missouri,  4  Wall.  277,  320,  18  L. 
Ed.  "3.56.  and  Ex  parte  Garland,  4  Wall. 
333,  18  L.  Ed.  366,  that  the  court  erred  in 
refusing  to  receive  the  petition;  that  the 
act  of  February,  1865,  in  thus  depriving 
the  defendants,  for  past  misconduct,  and 
without  judicial  trial,  of  an  existing  right, 
partook  of  the  nature  of  a  bill  of  pains 
and  penalties,  and  was  subject  to  the  con- 
stit"+'r,nal  inhibition  against  the  passage 
of  bills  of  attainder,  under  which  general 


designation  bills  of  pains  and  penalties 
are  included;  and,  also,  that  the  statute  in 
question,  in  thus  depriving  the  defendants 
of  the  right  they  possessed,  for  acts  to 
which  such  deprivation  was  not  pre- 
viously affixed  by  law  as  a  punishment, 
carne  within  the  inhibition  of  the  consti- 
tution against  the  passage  of  an  ex  post 
facto  law.  Pierce  v.  Carskadon,  16  Wall 
234,   21    L.    Ed.   276. 

57.  Indemnity  acts.— Drehman  v.  Stifle, 
8   Wall.   595,   19    L.    Ed.    508. 

Section  4  of  the  constitution  of  Mis- 
souri, which  ordains  that,  "No  person 
shall  be  prosecuted  in  any  civil  action  for 
or  on  account  of  any  act  by  him  done, 
performed  or  executed,  after  the  first  of 
January,  one  thousand  eight  hundred  and 
sixty-one,  by  virtue  of  military  authority 
vested  in  him  by  the  government  of  the 
United  States  or  that  of  this  state,  to  do 
such  act,  or  in  pursuance  to  orders  re- 
ceived by  him  from  any  person  vested 
with  such  authority;  and  if  any  action  or 
proceeding  shall  have  heretofore  been, 
or  shall  hereafter  be,  instituted  against 
any  person  for  the  doing  of  any  such  act, 
the  defendant  may  plead  this  section  in 
bar  thereof;"  held,  not  to  be  unconstitu- 
tional. Drehman  v.  Stifle,  8  Wall.  595  19 
L.   Ed.  508. 

58.  Qualifications  of  voters. — Murphy 
V.   Ramsey,   114  U.   S.  15,  42,  29  L.   Ed.  47. 

Statute     disfranchising      polygamists. — 

Section  8  of  the  act  of  congress  of  March 
22,  1882,  relating  to  the  territories,  and 
providing  that  no  polygamist  or  bigamist, 
or  person  cohabiting  with  more  than  one 
woman,  should  be  entitled  to  vote  at  any 
election  in  such  territory,  etc.,  is  not  ex 
post  facto,  in  the  constitutional  sense,  as 
to  persons  who  had  contracted  polyga- 
mous marriages,  or  entered  into  bigamous 
or  polygamous  relations,  previous  to  the 
enactment  thereof.  It  does  not  impose 
any  additional  penalty  for  ?  past  ofifense, 
but,  referring  solely  to  the  status  of  per- 
sons_  offering  to  vote,  prescribes  a  quali- 
fication defining  who  shall  be  entitled  to 
the  privilege  of  sufTrage  and  who  shall 
not,  and  is  no  mote  retrospective  or  ex 
post  facto  than  anj-  other  law  prescribing 
the  qualifications  of  voters.  Murnhy  v 
Ramsey.   114   U.    S.    15,   43,   29   L.    Ed    47. 
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5.  Laws  Regulating  Criminal  Procedure — a.  Generally. — "So  far  as  mere 
modes  of  procedure  are  concerned,  a  party  has  no  more  right  in  a  criminal  than 
in  a  civil  action  to  insist  that  his  case  shall  be  disposed  of  under  the  law  in 
force  when  the  act  to  be  investigated  is  charged  to  have  taken  place.  Remedies 
must  always  be  under  the  control  of  the  legislature,  and  it  would  create  endless 
confusion  in  legal  proceedings  if  every  case  was  to  be  conducted  only  in  accord- 
ance with  the  rules  of  practice  and  heard  only  by  the  courts  in  existence  when 
its  facts  arose.  The  legislature  may  abolish  courts  and  create  new  ones,  and  it 
may  prescribe  altogether  different  modes  of  procedure  in  its  discretion,  though 
it  cannot  lawfully,  in  so  doing,  dispense  with  any  of  those  substantial  protec- 
tions with  which  the  existing  law  surrounds  the  person  accused  of  crime. "^'^  A 
law  which  deprives  a  defendant  of  any  substantial  right  secured  to  him  by  the 
law  as  it  stood  at  the  time  of  the  commission  of  the  offense  with  which  he  is 
charged  is  an  ex  post  facto  law  within  the  meaning  of  the  constitutional  pro- 
vision, even  though  it  relates  only  to  the  remedy  and  to  modes  of  procedure.  There 
is  no  distinction  in  such  case  in  favor  of  laws  regulating  modes  of  procedure.^** 

b.  Ex  Post  Facto  Relates  to  the  Time  of  the  Offense,  and  Not  to  the  Time  of 
Trial  of  Other  Proceeding. — The  term  ex  post  facto  necessarily  implies  a  fact  or 
act  done,  after  which  the  law  in  question  is  passed.  Whether  it  is  ex  post  facto 
or  not  relates,  in  criminal  cases,  to  which  alone  the  phrase  applies,  to  the  time 
at  which  the  offense  charged  was  committed.  If  the  law  complained  of  was 
passed  before  the  commission  of  the  act  with  which  the  prisoner  is  charged,  it 
cannot,  as  to  that  offense,  be  an  ex  post  facto  law.  If  passed  after  the  commis- 
sion of  the  offense,  it  is,  as  to  that,  ex  post  facto ;  though  whether  of  the  class 
forbidden  by  the  constitution  may  depend  on  other  matters.  But  so  far  as  this 
depends  on  the  time  of  its  enactment,  it  has  reference  solely  to  the  date  at  which 
the  offense  was  committed  to  which  the  new  law  is  sought  to  be  applied.  No 
other  time  or  transaction  but  this  has  been  in  any  adjudged  case  held  to  govern 
its   ex  post   facto   character. '^^ 

c.  Changing  Place  of  Trial. — An  ex  post  facto  law  does  not  involve,  in  any  of 
its  definitions,  a  change  of  the  place  of  trial  of  an  alleged  offense  after  its  com- 
mission.^2  \  j^w  of  a  state  changing  the  place  of  trial  from  one  county  to  an- 
other county  in  the  same  district,  or  even   to  a  different  district   from  that  in 

59.  Regulation  of  criminal  procedure;  murder  in  the  first  degree,  to  which  he 
generally. —  Kring  v.  Missouri,  107  U.  S.  was  entitled  under  the  law  as  it  existed 
221,  228.  27  L.  Ed  506;  Hopt  v.  Utah,  at  the  date  of  the  ofifense,  is,  as  to  his 
110  U.  S.  574.  590,  28  L.  Ed.  262;  Duncan  case,  ex  post  facto  and  void.  Kring  v. 
V.  Missouri,  152  U.  S.  377,  382,  38  L.  Ed.  Missouri,  107  U.  S.  221.  27  L.  Ed.  506. 
485;  Gibson  v.  Mississippi.  162  U.  S.  565,  And  it  is  immaterial  that  the  constitu- 
590,  40  L.  Ed.  1075;  Thompson  v.  Utah,  tional  provision  was  adopted  previous  to 
170  U.  S.  343,  351,  42  L.  Ed.  1061;  Mallett  the  time  the  defendant  interposed  his  plea 
V.  North  Carolina,  181  U.  S.  589,  45  L.  of  guilty  of  murder  in  the  second  degree. 
Ed.    1015.  Kring  v.   Missouri,   107   U.   S.   221,   235,  27 

60.  Same. — Kring    v.    Missouri,    107    U.  L.   Ed.  506. 

S.  221,  27  L.  Ed.  506;  Duncan  v.  Missouri,  62.    Changing  place  of  trial.— Gut  ?•  The 

152   U.   S.  377.  382,  38   L.    Ed.   485;   Gibson  State,  9  Wall.  35,  38,   19  L.   Ed.   573;   Cook 

V.    Mississippi,    162   U.    S.    565,    590,    40    L.  v.  United  States,  138  U.   S.  157,  I83'  34  L. 

Ed.    1075;    Thompson    7'.   Utah,    170    U.    S.  Ed.   906. 

343.   351.   42    L.    Ed.   1061.  Same;    crimes   committed   in    No   Man's 

61.  Ex  post  facto  relates  to  the  time  of  Land. — Therefore  the  act  of  congress  of 
the  offense. — Kring  v.  :\Iissouri,  107  U.  March  1,  18S9,  25  Stat.  783.  c.  333  annex- 
S.  221.  225,  226.  27  L.   Ed.  506.  ing  the  strip  of  pubHc  land  known  as  No 

Depriving  defendant  of  benefit  of  former  Man's    Land    to    the    eastern     district      of 

ccn\TCtion  of  murder  in  second  degree,  as  Texas,   for   judicial   purposes,   and   confer 

a  oka  in  bar  to  charge  of  murder  in  first  ring  upon   the  circuit   >'ourt  of  the  United 

degree,   upon  new  trial. — Thus  a   constitu-  States  for  said  eastern  district  jurisdiction 

tional   provision  adopted  after  the  date  of  to   trj^  persons  indicted  for  offenses   com- 

the   ofTense,  but  previous  to  the  date  of  a  mitted  in   No   Man's   Land   previous   to   its 

second    trial    therefor,    and    depriving    the  annexation    to    said    district,   is    not   an    ex 

accused   of  the   benefit  of  a  previous   con-  post  facto   law  within  the  meaning  of  the 

viction  of  murder  in  the  second  degree  as  constitutional  prohibition.   Cook  v.  United 

a   plea   in   bar   to   a   subsequent   charge   of  States,  138  U.  S.  157.  183,  34  L.  Ed.  906. 
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which  the  offense  was  committed,  or  the  indictment  found,  is  not  an  ex  post 
facto  law,  though  passed  subsequent  to  the  commission  of  the  offense  or  the 
finding  of  the  indictment/'^ 

d.  ConstiHition  of  Juries. — Provisions  prescribing  the  quahiications  of  grand 
and  petit  jurors  and  requiring  them  to  be  persons  of  good  intelHgence,  sound 
judgment,  and  fair  character,  relate  to  matters  of  procedure  and  do  not  in  a^jy 
degree  affect  the  substantial  rights  of  persons  indicted  for  crime  committed  prior 
to  their  going  into  effect.  Such  regulations  are  within  the  power  of  the  legis- 
lature, tend  to  secure  the  proper  administration  of  justice,  and  do  not,  in  any 
legal  sense,  alter  the  position  of  the  accused  to  his  disadvantage. "^^  But  where  the 
law,  as  it  exists  at  the  time  of  the  commission  of  an  offense,  permits  the  trial 
and  conviction  of  the  accused  only  upon  the  unanimous  verdict  of  a  jury  of 
twelve,  a  subsequent  change,  applicable  to  his  case,  and  permitting  him  to  be 
tried  by  a  jury  of  only  eight  men,  is,  as  to  his  case,  ex  post  facto  and  void.^^ 

e.  Depriving  Accused  of  Benefit  of  Former  Acquittal. — See  ante,  "Ex  Post 
Facto  Relates  to  the  Time  of  the  Offense  and  Not  to  the  Time  of  Trial  or  Other 
Proceeding,"  XIX,  I,  5,  b,  note. 

f.  Changing  Rules  of  Evidence;  Competency  of  Witnesses,  etc. —  (1)  Gen- 
erally.— Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  less  or 
different  testimoj;iy  than  the  law  required  at  the  time  of  the  commission  of  the 
offense  in  order  to  convict  the  defendant,  is  an  ex  post  facto  law.*'*^ 

(2)  Excluding  Evidence  That  Was  Formerly  Conclusive  of  Innocence. — 
Likewise  a  law  which  excludes  that  which  at  the  time  of  the  offense  would  have 
been  conclusive  evidence  of  innocence  is  also  within  the  constitutional  prohi- 
bition.^" 


63.  Same;   state  law  changing   place   of 

trial.— Gut  v.  The  State,  9  Wall.  35,  19   L. 
Ed.   573. 

64.  Constitution  of  juries. — Gibson  v. 
Mississippi,  162  U.  S.  565,  589,  40  L.  Ed. 
1075. 

By  §  1661  of  the  Code  of  Mississippi  of 
1880,  in  force  when  the  alleged  murder 
was  committed,  it  was  provided  that  "all 
male  citizens  of  the  United  States  not 
tinder  the  age  of  21  years,  nor  over 
the  age  of  60  years,  and  not  having  been 
convicted  of  any  infamous  crime,  shall  be 
qualified  to  serve  as  jurors  within  the 
county  of  their  residence."  By  the  Mis- 
sissippi constitution  of  1890,  also  in  force 
at  the  time  of  the  commission  of  the 
alleged  murder,  it  was  provided,  "no  per- 
son shall  be  a  grand  or  petit  juror  unless 
a  qualified  elector  and  able  to  read  and 
write,"  etc.  By  the  same  section  it  was 
provided  that  the  legislature  should  pro- 
vide by  law  for  procuring  a  list  of  persons 
so  qualified  and  the  drawing  therefrom  of 
grand  and  petit  jurors  for  each  term  of 
the  circuit  court.  By  §  286  of  said  con- 
stitution, it  was  provided:  "All  crimes 
and  misdemeanors  and  penal  actions  shall 
be  tried,  prosecuted  and  punished  as 
though  no  change  had  taken  place  until 
otherwise  provided  by  law."  The  anno- 
tated Code  of  1890  went  into  effect  on 
the  first  day  of  November,  1892,  and  re- 
pealed all  prior  statutes.  Section  2358  of 
that  Code  changed  the  manner  of  select- 
ing jurors,  grand  and  petit,  and  prescribed 
as  their  qualifications,  in  part,  that  they 
should  be  "qualified  persons  of  good  in- 
telligence, sound  judgment,  and  fair  char- 


acter." Held,  that  this  statute  was  not 
e.x  post  facto  as  applied  to  the  case  of  the 
plaintiff  in  error.  Gibson  v.  Mississippi, 
162    U.    S. -565,    587,    590,   40    L.    Ed.    1075. 

65.  Change  in  number  of  jurors. — 
Thompson  v.  Utah,  170  U.  S.  343,  352,  42 
L.    Ed.    1061. 

Where,  under  the  territorial  law  exist- 
ing at  the  time  an  offense  was  committed, 
the  accused  could  only  be  tried  and  con- 
victed upon  the  unanimous  verdict  of  a 
jury  composed  of  twelve  men,  a  constitu- 
tional provision,  adopted  after  the  terri- 
tory had  become  a  state,  and  providing 
for  a  trial  in  criminal  cases,  other  than 
capital,  by  a  jury  of  only  eight  men,  was, 
as  to  the  case  of  the  plaintiff  in  error,  ex 
post  facto,  since  it  altered  his  situation  to 
his  disadvantage  and  deprived  him  of  a 
substantial  right.  Thompson  v.  Utah,  170 
U.   S.   343,   352,   42   L.    Ed.    1061. 

66.  Laws  changing  rules  of  evidence. — 
Cummings  v.  Missouri,  4  Wall.  277,  18  L. 
Ed.  356;  Kring  v.  Missouri,  107  U.  S.  221, 
228,  27  L.  Ed.  506;  Hopt  v.  Utah,  110  U. 
S.  574,  590,  28  L.  Ed.  262.  See.  also,  ante, 
"Ex  post  Facto  Laws  Defined  and  Classi- 
fied," XIX,  C,  1,  b. 

67.  Excluding  evidence  that  was  for- 
merly conclusive  of  innocence. — Kring  v. 
:\Iissouri,  107  U.  S.  221,  228.  27  L.  Ed. 
506. 

Thus  where  under  the  law,  as  it  stood 
at  the  time  of  the  offense,  a  conviction  of 
murder  in  the  second  degree,  even  though 
set  aside  or  reversed,  was  conclusive  evi- 
dence of  innocence  of  the  charge  of  mur- 
der in  the  first  degree,  a  subsequent 
charge,    providing    that     a     conviction     of 
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(3)  Shifting  Burden  of  Proof  upon  the  Accused. — An  act  passed  subse- 
quent to  the  commission  of  an  offense,  and  which  aboHshes  the  presumption  of 
innocence  and  shifts  the  burden  of  proof  upon  the  accused,  is,  as  appHed  to 
persons  on  trial  for  such  offenses,  ex  post  facto  and  void.^^ 

(4)  Where  Change  Does  Not  Affect  Any  Substantial  Right. — But  alterati9ns 
whioh  do  not  increase  the  punishment  nor  change  the  ingredients  of  the  offense 
or  the  ultimate  facts  necessary  to  establish  guilt,  but  leave  untouched  the  nature 
of  the  crime  and  the  amount  or  degree  of  proof  essential  to  conviction,  relate 
to  modes  of  procedure  only,  in  which  no  one  can  be  said  to  have  a  vested  right, 
and  which  the  state,  upon  grounds  of  public  policy,  may  regulate  at  pleasure.*^* 

(5)  Statutes  Enlarging  Competency  of  Witnesses  or  Admitting  Evidence 
Which  Was  Formerly  Inadmisswlc. — Statutes  which  simply  enlarge  the  class  of 
persons  who  may  be  competent  to  testify  in  criminal  cases  are  not  ex  post  facto 
in  their  application  to  prosecutions  for  crimes  committed  prior  to  their  passage; 
for  they  do  not  attach  criminality  to  any  act  previously  done,  and  which  was  in- 
nocent when  done ;  nor  aggravate  any  crime  theretofore  committed ;  or  pro- 
vide a  greater  punishment  therefor  than  was  prescribed  at  the  time  of  its  co.^i- 
mission ;  nor  do  they  alter  the  degree,  or  lessen  the  amount  or  measure  of  the 
proof  which  was  made  necessary  to  conviction  when  the  crime  was  com- 
mitted.'^^ 

Admitting  Evidence  Which  Was  Formerly  Inadmissible. — Neither  can 
a  statute  be  invalidated  solely  because  it  admits  evidence  which  was  formerly 
inadmissible  J  ^ 


murder  in  the  second  degree,  if  reversed 
or  set  aside,  shall  not  operate  as  a  bar  to 
a  conviction  of  murder  in  the  first  de- 
gree, is  an  ex  post  facto  law  within  the 
meaning  of  the  constitutional  prohibition. 
Kring  v.  Missouri,  107  U.  S.  221,, 228,  27 
L.    Ed.    506. 

The  Missouri  constitutional  provision 
requiring  a  test  oath  of  priests  and  clergy- 
men was  unconstitutional  upon  this 
ground,  since  it  prevented  the  persons 
affected  thereby  from  proving  their  inno- 
cence by  any  evidence,  however,  conclu- 
sive, except  in  the  one  way.  namely,  by 
an  expurgatory  oath.  Cummings  v.  Mis- 
souri, 4  Wall.  277,  18  L.   Ed.  356. 

68.  Shifting  burden  of  proof  upon  the 
accused. — Cummings  v.  Missouri,  4  Wall. 
277,    18    L.    Ed.    356. 

The  Missouri  constitutional  provision 
requiring  priests  and  clergymen  to  take 
and  subscribe  to  a  test  oath  as  a  condi- 
tion precedent  to  their  being  permitted  to 
exercise  the  rights  and  privileges  of  their 
calling  was  void  upon  this  ground,  since 
it  assumed  the  guilt  instead  of  the  inno- 
cence of  the  parties  affected  thereby,  and 
placed  upon  them  the  burden  of  proving 
their  innocence.  Cummings  v.  Missouri, 
4   Wall.   277.   18   L.    Ed.   356. 

69.  Where  change  affects  no  substan- 
tial right.— Hnpt  V.  Utah,  110  U.  S.  574, 
590,  28  L.  Ed.  262  (distinguishing  Kring 
V.  Missouri,  107  U.  S.  221.  27  L.  Ed.  506); 
Thompson  v.  Missouri,  171  U.  S.  380,  43 
L.   Ed.   204. 

A  Missouri  act  providing  that_  "com- 
parison of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the 
.iudge  to  be  genuine  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writings 
and   the   evidence   of   witnesses   respecting 


the  same  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness 
or  otherwise  of  the  writing  in  dispute." 
relates  to  modes  of  procedure  only,  in 
which  no  one  can  be  said  to  have  a  vested 
right.  It  does  not  change  the  degree  of 
the  crime  or  make  any  less  amount  of 
e\idence  sufficient  to  convict.  Therefore 
its  application  to  a  trial  for  an  act  com- 
mitted prior  to  its  passage  cannot  con- 
stitute it  an  ex  post  facto  law.  .Thompson 
V.  Missouri,  171  U.  S.  380,  385,  43  L.  Ed. 
204. 

"The  statute  is  to  be  regarded  as  one 
merely  regulating  procedure  and  may  be 
applied  to  crimes  committed  prior  to  its 
passage  without  impairing  the  substan- 
tial guarantees  of  life  and  liberty  that  are 
secured  to  an  accused  by  the  supreme  law 
of  the  land."  Thompson  v.  Missouri,  171 
U.   S.  380,   388,  43   L.    Ed.   204. 

70.  Statutes  enlarging  competency  of 
witnesses.— H opt  v.  Utah,  110  U.  S.  574. 
589.  28  L.  Ed.  262,  distinguishing  Kring 
V.  Missouri,  107  U.  S.  221  >  27  L.  Ed.  506. 

Thus  an  act  removing  the  disability  of 
convicted  felons  to  testify  in  criminal 
cases  is  not  ex  post  facto  when  applied 
to  offenses  previously  committed.  Hopt 
V.  Utah,  no  U.   S.  574,  588,  28  L.   Ed.  262. 

71.  Admitting  evidence  which  was  for- 
merly inadmissible. — Thompson  v.  Mis- 
souri,  171    U.   S    380,   387,   43   L.    Ed.    204. 

"If  persons  excluded,  upon  grounds  of 
public  policy,  at  the  time  of  the  commis- 
sion of  an  offense,  from  te.^-tifying  as  wit- 
nesses for  or  against  the  accused,  may, 
in  virtue  of  a  statute,  become  competent 
to  testify,  we  cannot  perceive  any  ground 
upon  which  to  hold  a  statute  to  be  ex 
post  facto  which  does  nothing  more  than 
admit   evidence    of   a   particular   kind   in   a 
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g.  Lmvs  Requiring  Solitary  Confinement  between  Conviction  and  Execution. 
— A  law  which,  in  addition  to  punishment  of  death  for  the  crime  of  murder, 
provides  that  the  accused  shall  be  kept  in  solitary  confinement  until  his  execu- 
tion, is,  as  applied  to  a  person  guilty  of  committing  a  murder  previous  to  its  en- 
actment, and  which  was  then  punishable  by  death  only,  ex  post  facto  and 
void." 2  But  the  fact  that  the  law  in  force  when  the  crime  was  committed  only 
required  confinement,  whereas  the  later  statute  required  close  confinement,  is  not 
material,  as  "confinement"  and  "close  confinement"  equally  mean  such  custody, 
and  only  such  custody,  as  will  safely  secure  the  production  of  the  body  of  the 
prisoner  on  the  day  appointed  for  his  execution/^  Neither  does  a  statute,  in 
any  substantial  sense,  increase  or  make  more  severe  the  punishment  by  sub- 
stituting close  confinement  in  the  penitentiary  prior  to  execution  for  confine- 
ment in  the  county  jailJ'* 

h.  Lazvs  Touching  Time,  Place  and  Manner  of  Execution,  Persons  Present, 
etc. — It  is  well  settled  that  the  time  and  place  of  execution  are  not  strictly  part 
of  the  judgment  or  sentence,  unless,  made  so  by  statute."^  Whether  a  convict 
sentenced  to  death  shall  be  executed  before  or  after  sunrise,  or  within  or  without 
the  walls  of  the  jail,  or  within  or  outside  of  some  other  inclosure,  and  whether 
the  enclosure  within  which  he  is  executed  shall  be  higher  than  the  gallows,  thus 
excluding  the  view  of  persons  outside,  are  regulations  that  do  not  affect  his 
substantial   rights.'^ 

Statute  Limiting  Number  and  Character  of  Persons  Permitted  to 
Witness  Execution. — Likewise  a  requirement,  applicable  to  crimes  previously 
committed,  limiting  the  number  and  character  of  those  who  may  witness  the  ex- 


criminal  case  upon  an  issue  of  fact  which 
was  not  admissible  under  the  rules  of  evi- 
dence as  enforced  by  judicial  decisions  at 
the  time  the  offense  was  committed.'' 
Thompson  v.  Missouri,  171  U.  S.  380,  387, 
43    L.    Ed.   204. 

72.  Law  requiring  solitary  confinement 
between  conviction  and  execution. — Med- 
ley, Petitioner,  134  U.  S.  160,  33  L.  Ed. 
835;  Savage,  Petitioner,  134  U.  S.  176.  33 
L.    Ed.   842. 

Section  4  of  the  Minnesota  act  of  April 
24,  1889,  requiring  that,  after  the  issue  of 
a  warrant  of  execution  by  the  governor, 
the  prisoner  shall  be  kept  in  solitary  con- 
finement in  the  jail,  and  certain  persons 
only  be  allowed  to  visit  him,  held  to  be  an 
independent  provision  of  the  statute  ap- 
plicable only  to  crimes  committed  after 
its  enactment  and  not  ex  post  facto.  (Dis- 
tinguishing Medley.  Petitioner,  134  U.  S. 
160,  33  L.  Ed.  835,  upon  the  ground  that 
in  that  case  the  statute  was  plainly  in- 
tended to  cover  the  whole  subject  and 
to  apply  the  provision  as  to  solitary  con- 
finement to  persons  convicted  of  crimes 
before  its  enactment  as  well  as  to  the 
case  of  persons  convicted  of  crime  com- 
mitted after  its  enactment.)  Holden  v. 
Minnesota,  137  U.  S.  483,  492,  34  L.  Ed. 
734. 

73.  Law  requiring  close  confinement. — 
Rooney  v.  North  Dakota,  196  U.  S.  319, 
326.    49    L.    Ed.    494. 

"It  is  contended  that  'close  confine- 
ment' means  'solitary  confinement.'  and 
Medley.  Petitioner,  134  U.  S.  160,  33  L. 
Ed.  S?,5.  is  cited  in  support  of  the  conten- 
tion that  the  new  law  increased  the  pun- 
ishment  to   the   disadvantage   of    the     ac- 


cused. We  do  not  think  that  the  two 
phrases  import  the  same  kind  of  punish- 
ment. Although  solitary  confinement  may 
involve  close  confinement,  a  criminal 
could  be  kept  in  close  confinement  with- 
out being  subjected  to  solitary  confine- 
ment. It  cannot  be  supposed  that  any 
criminal  would  be  subjected  to  solitary 
confinement  when  the  mandate  of  the  law 
was  simply  to  keep  him  in  close  confine- 
ment." Rooney  v.  North  Dakota,  196  U. 
S.  319.  326,  49  L.   Ed.  494. 

74.  Same;  substituting  confinement  in 
penitentiary  for  confinement  in  jail,  pend- 
ing execution. — Rooney  v.  North  Dakota, 
196  U.   S.   319,  326,  49   L.   Ed.   494. 

75.  Laws  touching  time  and  place  of 
execution. — Holden  v.  Minnesota,  137  U. 
S.  483,  34  L.  Ed.  734;  Schwab  v.  Berg- 
gren,  143  U.  S.  442,  451,  36  L.  Ed.  218;  In 
re  Cross.  146  U.  S.  271,  277,  36  L.  Ed. 
969;  Rooney  v.  North  Dakota,  196  U.  S. 
319,  325,   49   L.   Ed.   494. 

"The  time  of  execution  is  not  part  of 
the  sentence  of  death  unless  made  so  by 
statute."  In  re  Cross,  146  U.  S.  271,  277, 
36   L.   Ed.   969. 

76.  Same. — Holden  v.  Minnesota,  137 
U.    S.    483,    491.   34   L.    Ed.    734. 

Therefore  a  statute  applicable  to  crimes 
committed  before  its  enactment,  and  pro- 
viding that  persons  convicted  thereof 
shall  be  executed  before  sunrise  within 
the  walls  of  the  jail  or  some  other  en- 
closure higher  than  the  gallows,  excluding 
the  view  of  persons  outside,  is  not  ex  post 
facto  within  the  menning  of  the  consti- 
tutional provision.  Holden  z'.  Minnesota, 
137   U.    S.    483,   491..  34   L.    Ed.    734. 
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ecution,  and  the  exclusion  altogether  of  reporters  and  newspaper  representa- 
tives, is  not  ex  post  facto/" 

Statute  Increasing  Time  between  Conviction  and  Execution.— So  a 
statute  which  increases  the  period  between  the  time  of  conviction  and  the  exe- 
cution of  a  death  sentence,  thereby  giving  the  condemned  person  a  longer  lease 
on  life,  is  not  ex  post   facto. ''^ 

Same;  Changing  Place  of  Confinement  and  Execution.— Neither  is  such 
a  statute  unconstitutional  because  it  changes  the  place  of  confinement  pending 
execution  and  the  place  of  execution  itself  from  the  county  jail  to  the  state 
prison.'^ 

Lavr  Making  Time  of  Execution  Secret  and  Uncertain.— But  a  statute 
requiring  the  warden  of  the  state  prison  to  fix  the  day  of  death  of  persons  con- 
demned to  execution  for  murder,  and  to  keep  the  same  secret  from  such  con- 
demned person,  is  an  ex  post  facto  law  when  it  is  sought  to  be  applied  to  the 
case  of  one  convicted  of  murder  committed  previous  to  its  enactment,  and  which 
at  the  time  of  its  commissiori  was  punishable  by  death  only  without  any  such 
requirement  as  to  secrecy  and  uncertainty  as  to  the  time  of  inflicting  the  pun- 
ishment.^° 

i.  La-ci's  Respecting  Right  of  Appeal.— Wested  Right  in  Right  of  Review. 
— See  ante,  "Power  to  Destroy  or  Impede  Right  of  Appeal,  W  rit  of  Error,  etc.," 
VIII,  C,  13,  i. 

Allowing  State  to  Appeal  in  Criminal  Cases. — A  statute  enacted  subse- 
quent to  the  commission  of  an  offense,  and  giving  the  state  a  right  of  appeal  in  a 
class  of  cases  in  which  it  did  not  have  it  before,  is  not,  as  applied  to  that  offense, 
an  ex  post  facto  law.^^ 


77.  Number  and  character  of  persons 
permitted  to  witness  execution. — Holden 
r.  Minnesota,  137  U.  S.  483,  491,  34  L. 
Ed.   734. 

78.  Increasing  time  between  convic- 
tion and  execution. — Rooney  v.  North  Da- 
kota,  196    U.    S.   319,  326,  49    L.    Ed.   494. 

A  statute  (Laws  of  North  Dakota. 
March  9,  1903,  ch.  99)  which  substituted 
"close  confinement  in  the  penitentiary  for 
not  less  than  six  months  and  not  more 
than  nine  months  after  judgment  and  be- 
fore execution,"  for  "confinement  in  the 
county  jail  for  not  less  than  three  months 
nor  more  than  six  months  after  judgment 
and  before  execution,"  and  which  substi- 
tuted "hanging,  within  an  inclosure  at  the 
penitentiary  by  the  warden  or  his  deputy," 
for  "hanging  by  the  sheriff  within  the 
yard  of  the  jail  of  the  county  in  which  the 
conviction  occurred,"  is  not  repugnant  to 
the  constitutional  provision  declaring  that 
no  state  shall  pass  an  ex  post  facto  law. 
Rooney  v.  North  Dakota,  196  U.  S.  319, 
324,   49    L.    Ed.   494. 

"The  giving,  by  the  later  statute,  of 
three  months"  additional  time  to  live, 
after  the  rendition  of  judgment,  was 
clearly  to  his  advantage,  for  the  court 
must  assume  that  every  rational  person 
desires  to  live  as  long  as  he  may.  If 
the  shortening  of  the  time  of  confinement, 
whether  in  the  county  jail  or  in  the  peni- 
tentiary before  execution,  would  have  in- 
creased, as  undoubtedly  it  would  have  in- 
creased, the  punishment  to  the  disadvan- 
tage of  a  criminal  sentenced  to  be  hung, 
the  enlargement  of  such  time  must  be 
deemed  a  change  for  his  benefit.     So  that 


a  statute  which  mitigates  the  rigor  of  the 
law  in  force  at  the  time  a  crime  was  com- 
mitted cannot  be  regarded  as  ex  post 
facto  with  reference  to  that  crime." 
Rooney  v.  North  Dakota.  196  U.  S.  319, 
325,   49    L.    Ed.    494. 

"Besides,  the  extension  of  the  time  to 
live,  given  by  the  later  law,  mrreased  the 
opportunity  of  the  accused  to  obtain  a 
pardon  or  commutation  froin  the  governor 
of  the  state  before  his  execution."  Rooney 
V.  North  Dakota,  196  U.  S.  319.  325,  49 
L.   Ed.   494. 

79.  Changing  place  of  confinement  as 
well  as  place  of  execution. —  Rooney  v. 
North  Dakota,  196  U.  S.  319,  326.  49  L. 
Ed.   494. 

"The  objection  that  the  later  law  re- 
quired the  execution  of  the  sentence  of 
death  to  take  place  within  the  limits  of 
the  penitentiary  rather  than  in  the  county 
jail,  as  provided  in  the  previous  statute, 
IS  without  merit.  However  material  the 
place  of  confinement  may  be  in  case  of 
some  crimes  not  involving  life,  the  place 
of  execution,  when  the  punishment  is 
death,  within  the  limits  of  the  state,  is  of 
no  practical  consequence  to  the  criminal. 
On  such  a  matter  he  is  not  entitled  to  be 
heard."  Roonev  v.  North  Dakota,  196  U. 
S.    319.    326.    49    L.    Ed.    494. 

80.  Making  time  of  execution  secret 
and  uncertain. — Medley,  Petitioner,  134  U. 
S.  160,  33  L.  Ed.  835;  Savage,  Petitioner, 
134  U.   S.   176,  33   L.   Ed.   842. 

81.  Retrospective  law  allowing  state  to 
appeal  in  criminal  cases. — Mallett  v.  North 
Carolina,   181    U.   S.   589,  45    L.   Ed.   1015. 

In  a  case  where  the  defendant  convicted 
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6.  Pbomulgation  of  Ex  Post  Facto  Law  by  Judicial  Decision,  Giving 
OF  Instructions,  etc. — The  refusal  of  a  trial  judge  to  give  an  instruction  treat- 
ing of  murder  in  the  second  degree,  as  requn-ed  by  the  law  applicable  to  all  cases 
of  homicide  at  the  time  of  the  commission  of  the  crime,  does  not  promulgate  any 
ex  Dost  facto  law  where  the  supreme  court  of  the  state  has  previously  construed 
such  statute  as  not  requiring  an  instruction  upon  the  lav-/  of  murder  in  the  sec- 
ond degree  in  cases  where  there  is  no  evidence  from  which,  by  any  possible 
legitimate  construction,  the  jury  can  conclude  that  a  homicide  was  murder  in 
the  second  degree. ^2 

CONSTRUCTION. — See,  generally,  the  titles  Interpretation  and  Con- 
struction ;  Parol  Evidence.  As  to  construction  of  contracts,  see  the  titles 
Contracts  ;  Working  Contracts.  As  to  construction  of  deeds,  see  the  title 
Deeds.  As  to  construction  of  wills,  see  the  title  Wills.  As  to  construction  of 
statutes,  see  the  title  Statutes.  As  to  construction  of  pleadings,  see  the  title 
Pleading.  As  to  construction  of  leases,  see  the  title  Landlord  and  Tenant. 
As  to  construction  of  bonds,  see  the  title  Bonds,  vol.  3,  p.  406.  As  to  con- 
struction of  awards,  see  the  title  Arbitration  and  Award,  vol.  2,  p.  484.  As 
to  construction  of  assignments,  see  the  title  Assignments,  vol.  2,  p.  572.  As 
to  construction  of  covenants,  see  the  title  Covenants.  As  to  construction  of 
records,  see  the  titles  Appeal  and  Error,  vol.  2,  p.  250;  Records.  As  to  con- 
struction of  compromise  and  settlement,  see  the  title  Compromise  and  Settle- 
ment, vol.  3,  p.  989.  As  to  construction  of  bill  of  lading,  see  the  title  Bill  OF 
Lading,  vol.  3,  p.  238.  See,  also,  the  other  various  specific  titles  for  this  ques- 
tion. 

CONSTRUCTIVE  NOTICE.— Mr.  Justice  Story  in  his  work  on  Equity  Ju- 
risprudence, §  399,  says  that  constructive  notice  is  in  its  nature  no  more  than 
evidence  of  notice,  the  presumption  ^f  which  is  so  violent,  that  the  court  will 
not  allow  even  of  its  being  controverted.^ 


of  crime  was  entitled  to  appeal  to  an  in- 
termediate court  known  as  the  superior 
court,  it  was  held  that  a  statute  enacted 
after  his  trial  and  conviction  in  the  lower 
court,  but  before  the  perfection  of  his  ap- 
peal to  such  intermediate  court,  and  al- 
lowing to  the  state  an  appeal  from  the 
judgment  of  the  intermediate  court  setting 
aside  the  judgment  and  verdict  of  the  trial 
court  and  awarding  a  new  trial,  was  not 
imconstitutional  as  an  ex  post  facto  law. 
Such  act  did  not  make  that  a  criminal  act 
which  was  innocent  when  done;  did  not 
aggravate  an  offense  or  change  the  pun- 
ishment; did  not  alter  the  rules  of  evi- 
dence; and  did  not  deprive  the  accused 
of  any  substantial  right  or  immunity 
possessed  by  him  at  the  time  of  the  com- 
mission of  the  offense  charged.  Mallett 
V.  North  Carolina,  181  U.  S.  589,  597,  45 
L.    Ed.    1015. 

82.  Promulgating  ex  post  facto  law  by 
decision,  instruction,  etc. — Davis  7'.  Texas, 
139    U.    S.    651,    65.3.    655,    35    L.    Ed.    300. 

Refusing  to  instruct  upon  law  of  mur- 
der in  second  degree. —  The  Penal  Code 
of  Texas  (art,  607)  provides,  that  if  the 
jury  shall  find  any  person  guilty  of  mur- 
der, they  shall  also  find  by  their  verdict 
whether  it  is  of  the  first  or  second  degree; 
and  that  if  any  person  shall  plead  guilty 
to  an  indictment  for  murder,  a  jury  shall 
1  e  summoned  to  find  of  what  degree  of 
nuirder  he  is  guilty.  The  Code  of  Crimi- 
4  U  S  Enc— 34 


nal  Procedure,  art.  .676,  declares  that  the 
jury  are  the  exclusive  judges  of  the  facts 
in  the  cause,  but  not  of  law  in  any  case, 
and  that  they  are  bound  to  receive  the 
law  from  the  court  and  be  governed 
thereby.  By  the  uniform  course  of  de- 
cisions of  the  state  court  of  last  resort, 
it  is  proper,  where  there  is  no  evidence 
from  which,  by  any  possible  legitimate 
construction,  the  jury  can  conclude  that 
a  homicide  was  murder  in  the  second  de- 
gree, for  the  court  to  decline  to  submit  to 
the  jury  the  issue  and  law  of  murder  in 
the  second  degree.  Held  that  under  this 
state  of  the  statutes  and  decisions,  the 
giving  to  the  jury,  by  the  trial  judge,  of 
an  instruction  which  did  not  treat  of  mur- 
der in  the  second  degree,  was  not  the 
promulgation  and  enforcement  of  any  ex 
post  facto  law  in  violation  of  the  consti- 
tution of  the  United  States;  nor  did  such 
action  on  the  part  of  the  trial  judge 
amount  to  the  denial  of  due  process  of 
law  nor  the  equal  protection  of  the  laws. 
Davis  V.  Texas,  139  U.  S.  651,  653,  655, 
35   L.   Ed.   300. 

1.  Constructive  notice. — In  later  edi- 
tions of  Story's  Equity  Jurisprudence, 
Judge  Redfield  (11th  Ed.  §  410  a),  says 
that  the  term  constructive  notice  "is  ap- 
plied, indiscriminately,  to  such  notice  as 
is  not  susceptible  of  being  explained  or 
rebutted,  and  to  that  which  may  be.  It 
seems    more    appropriate    to    the    former 
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CONSTRUCTIVE  SERVICE.— See  the  titles  Appeal  and  Error,  vol.  2, 
p.   164;  Summons  and  Process. 

CONSTRUCTIVE  TOTAL  LOSS.— See  the  title  Marine  Insurance. 

CONSTRUCTIVE  TLUSTG.— See  the  title  Trusts  and  Trustees. 

CONSULAR  COURTS. — See  the  title  Ambassadors  and  Consuls,  vol.  1, 
p.  283. 

CONSULS. — See  the  title  Ambassadors  and  Consuls,  vol.  1,  p.  273. 

CONTAGIOUS. — See  the  titles  Animals,  vol.  1,  p.  324;  Health.  See 
note  1. 

CONTEMPLATION  OF  BANKRUPTCY.— See  the  title  Bankruptcy,  vol. 
2,  p.  933. 

CONTEMPORANEOUS.— See  note  2. 

CONTEMPORANEOUS   CONSTRUCTION.— See   the  title   Statutes. 


kind  of  notices.  It  will  then  include 
notice  by  the  registry,  and  notice  by  lis 
pendens.  But  such  notice  as  depends 
upon  possession,  upon  knowledge  of  an 
agent,  upon  facts  to  put  one  upon  in- 
quiry, and  some  other  similar  matters, 
although  often  called  constructive  notice, 
is  rather  implied  notice,  or  presumptive 
notice,  subject  to  be  rebutted  or  explained. 
Constructive  notice  is  thus  a  conclusive 
presumption  or  a  presumption  of  law, 
while  implied  notice  is  a  mere  presump- 
tion of  fact."  Quoted  in  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  439.  3.5 
L.    Ed.    1062. 

As  to  purchasers  for  value  and  without 
notice,  see  the  title  VENDOR  AND 
PURCHASER. 

1.  Contagious. — In  Grayson  v.  Lynch, 
163  U.  S.  468,  477,  41  L.  Ed.  230,  it  is 
said:  "A  variance  is  also  claimed  be- 
tween the  allegation  that  the  disease  was 
a  contagious  one,   and  the   finding   of   the 


court  that  Texas  fever  is  not  communi- 
cated by  contact,  but  is  an  'infectious' 
disease.  There  is  doubtless  a  technical 
distinction  between  the  two  in  the  fact 
that  a  contagious  disease  is  coinmunicable 
by  contact,  or  by  bodily  exhalation,  while 
an  infectious  disease  pre-supposes  a  cause 
acting  by  hidden  influences,  like  the 
miasma  of  prison  ships  or  marshes,  etc., 
or  through  the  pollution  of  water  or  the 
atmosphere,  or  from  the  various  ejections 
from  animals.  The  word  contagious, 
however,  is  often  used  in  a  similar  sense 
of  pestilential  or  poisonous,  and  is  not 
strictly  confined  to  influences  emanating 
directly  from  the  body." 

!2.  Contemporaneous. — As  to  refreshing 
•wntness'  memory  by  contemporaneous 
memoranda,  see  the  title  WITNESSES. 
And  see  Putman  v.  United  States,  162  U. 
S.  687,  40  L.  Ed.  1118,  as  to  the  meaning  of 
contemporaneous     in    this    iconnection. 
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B.  Review  by  the  Supreme  Court,  541. 

C.  Refusal  to  Answer  Pertinent  Questions,  541.  . 

D.  Inquiry  into  Private  Affairs  of  Citizens,  541. 

E.  Punishment,  542. 

XI.   Appeal  and  Error,  542. 

CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  2)Z2);  Habkas  Corpus;  Injunc- 
tions; Receivers;  Witnesses. 

I.  Definition    and    Character   of   Offense. 

A.  Definition. — Contempt  is  a  willful  disregard  of  the  authority  of  a  court 
of  justice  or   legislative  body  or  disobedience  to  its   lawful  orders.^ 

B.  Character  of  Offense. — Contempt  of  court  is  a  specific  criminal 
offense. 2 

II.  Purpose  and  Nature  of  Proceedings. 

A.  Purpose. — The  purpose  of  contempt  proceedings  is  to  uphold  the  power 
of  the  court  and  also  to  secure  to  suitors  therein  the  rights  by  it  awarded.^ 
Punishments  for  contempt  of  court  have  two  aspects,  namely:  1.  To  vindicate 
the  dignity  of  the  court  from  disrespect  shown  to  it  or  its  orders.  2.  To  compel 
the  performance  of  some  order  or  decree  of  the  court  which  it  is  in  the  power- 
of  the  party  to  perform  and  which  he  refuses  to  obey.^ 

B.  Nature. — A  contempt  proceeding  is  sui  generis.  It  is  criminal  in  its 
nature,  in  that  the  party  is  charged  with  doing  something  forbidden,  and,  if 
found  guilty,  is  punished.  Yet  it  may  be  resorted  to  in  civil  as  well  as  criminal 
actions,  and  also  independently  of  any  civil  or  criminal  action.^ 

Secures  Suitors'  Rights. — A  court  enforcing  obedience  to  its  orders  by 
proceedings  for  contempt  is  not  executing  the  criminal  laws  of  the  land,  but 
only  securing  to  suitors  the  rights  which  it  has  adjudged  them  entitled  to.^ 

Element  of  Personal  Injury. — A  criminal  contempt  involves  no  element 
of  personal  injury.  It  is  directed  against  the  power  and  dignity  of  the  court, 
and  private  parties  have  little  if  any  interest  in  the  proceedings  for  its  punish- 
ment. But  if  the  contempt  consists  in  the  refusal  of  a  party  or  a  person  to 
do  an  act  which  the  court  has  ordered  him  to  do  for  the  benefit  or  the  advan- 
tage of  a  party  to  a  suit  or  action  pending  before  it,  and  he  is  committed  until 
he  complies  with  the  order,  the  commitment  is  in  the  nature  of  an  execution 
to  enforce  the  judgment  of  the  court,  and  the  party  in  whose  favor  that  judg- 
ment was  rendered  is  the  real  party  in  interest  in  the  proceedings.'^ 

III.    Power  to  Punish. 

A.  Power  of  Court — 1.  Inherent  Power. — The  power  to  punish  for 
contempts  is  inherent  in  all  courts.^     The  power  to  fine  for  contempt,  imprison 

1.  Definition. — Black   L.   Diet.  reka    Lake,    etc..    Canal    Co.    v.    Superior 

2.  Character    of    offense.— New    Orleans       Court,  116  U.  S.  410,  417.  29  L.  Ed.  671. 

V    Steamship   Co.,  20  Wall.  387,  392.  22  L.  5.  Nature.— Bessette  v.  Conkey  Co.,   194 

Ed.   354;    In    re    Swan.    1.50   U.    S.    637,   652,  U.  S.  324,  326,  48  L.  Ed.  997,  reaffirmed  In 

37  L.  Ed.  1207;  Interstate  Commerce  Com-  The  Matter  of  Lewis.  202  U.  S.  614,  50  L. 

mission  v.    Brimson,   154   U.   S.   447,   38   L.  Ed.   1172. 

Ed    1047;   Bessette  v.  Conkey  Co.,  194  U.  6.  Secures  suitors'  rights. — In   re  Debs, 

S.  324,  48  L.  Ed.  997.     See  post.  "Nature,"  158  U.  S.  564,  596,  39  L.   Ed.  1092. 

jl    B_  7.     Element    of    personal    injury. — Bes- 

3.  Purpose.— Bessette  v.  Conkey  Co.,  sette  v.  Conkey  Co.,  194  U.  S.  324,  328,  48 
194  U  S  324  327,  48  L.  Ed.  997,  reaf-  L-  Ed.  997,  reaffirmed  in  In  The  Matter 
farmed    In    The    Matter    of    Lewis.    202    U.  of  Lewis,  202  U.  S.  614.  50  L.  Ed.   1172. 

S    614    50  L    Ed.  1172.  8.  Inherent     power. — Ex     parte     Robin- 

4    In  re   Chiles,  22  Wall.  157,  22  L.   Ed.  son.  19  Wall.   505,  510,  22  L.   Ed.  205;   Ex 

819;    Bessette    v.    Conkey    Co..    194    U.    S.  parte  Terry,   128  U.   S.  289,  32  L.   Ed.  405. 

324,'  337,  48  L-  Ed.  997;   In  The  Matter  of  See,  generally,  the  title   COURTS. 

Lewis,  202  U.  S.  614,  50  L.  Ed.  1172;  Eu-  "'The   summary   power   to   commit   and 
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for  contumacy,  or  enforce  the  observance  of  order,  are  powers  which  cannot  be 
dispensed  with  in  a  court,  because  they  are  necessary  to  the  exercise  of  all 
others;  and  such  powers  are  given  to  the  circuit  courts  by  implication. ^  And 
this  inherent  power  is  recognized  and  enforced  by  a  statute  (§  725,  Rev.  Stat.) 
expressly  authorizing  courts  of  the  United  States  to  punish  conternpts  of  their 
authority  when  manifested  by  disobedience  of  their  lawful  writs,  process, 
orders,   rules,   decrees,   or   commands.^" 

Necessity  of, — The  existence  of  the  inherent  power  of  courts  to  punish 
for  contempts  is  essential  to  the  preservation  of  order  in  judicial  proceedings, 
and  to  the  enforcement  of  the  judgments,  orders  and  writs  of  the  courts,  and 
consequently  to  the  due  administration   of   justice. ^^ 

2.  Limitation  of. — Under  the  act  of  congress  of  1789,  the  question  whether 
particular  acts  constitute  a  contempt,  as  well  as  the  mode  of  proceeding  against 
the  offender,  was  left  to  be  determined  according  to  established  rules  and  prin- 
ciples of  the  common  law.  The  act  of  1831,  however,  materially  modified 
that  of  1789.12  fhe  act,  in  terms,  applies  to  all  courts;  whether  it  can  be  held 
to  limit  the  authority  of  the  supreme  court,  which  derives  its  existence  and 
powers  from  the  constitution,  may  perhaps  be  a  matter  of  doubt.     But  that  it 


punish  for  contempts  tending  to  obstruct 
or  degrade  the  administration  of  justice,' 
is  inherent  in  courts  of  chancery  and 
other  superior  courts,  as  essential  to  the 
execution  of  their  powers  and  to  the 
maintenance  of  their  authority,  and  is  part 
of  the  law  of  the  land,  within  tlie  meaning 
of  Magna  Charta."  Ex  parte  Terry.  128 
U.  S.  289,  303,  32  L.  Ed.  405. 

Courts  of  justice  are  universally  ac- 
knowledged to  be  vested,  by  their  very 
creation,  with  power  to  impose  silence, 
respect  and  decorum  in  their  presence, 
and  submission  to  their  lawful  mandates, 
and  as  a  corollary  to  this  proposition,  to 
preserve  themselves  and  their  ©fficers  from 
the  approach  and  insults  of  pollution. 
Anderson  v.  Dunn.  6  Wheat.  204,  226,  5  L. 
Ed.  242.  Ex  parte  Terry,  128  U.  S.  289. 
303,  32  L.  Ed.  405;  Eilenbecker  ?;.  Ply- 
mouth County,  134  U.  S.  31,  36,  33  L.  Ed. 
801. 

United  States  courts. — From  the  very 
nature  of  their  institution,  and  that  their 
lawful  judgments  may  be  respected  and 
enforced,  the  courts  of  the  United  States 
possess  the  power  to  prnish  for  contempt. 
Interstate  Commerce  Commission  v. 
Brimson.  154  U.  S.  447,  489,  38  L.  Ed. 
1047,  reaffirmed  in  In  re  Lochren  Com- 
missioner, 163  U.  S.  692,  41  L.  Ed.  319. 

9.  United  States  v.  Hudson,  7  Cranch 
32,  33,  3L.  Ed.  259;  Ex  parte  Crane,  5  Pet. 
190,  210,  8  L.  Ed.  92;  Ex  parte  Terry.  128 
U.  S.  289,  302,  32  L.  Ed.  405;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.   S.   447,  489,  38   L.   Ed.   1047. 

Section  2005,  Comp.  laws  of  the  terri-; 
tory  of  New  Mexico,  provides  that  when- 
ever a  peremptory  mandamvis  is  directed 
to  a  public—officer,  body  or  board,  com- 
manding the  performance  of  any  public 
duty,  and  he  refuses  to  perform  the  duty 
so  enjoined  he  may  be  fined;  but  such 
prov'sion  does  not  exclude  the  power  of 
the  court  to  punish  for  contempt  for  dis- 
obedience of  the  writ,  or  to  compel  obe- 
dience to  the  writ   by  imprisonment   until 


compliance.  In  re  Delgado,  140  U.  S. 
586,  588.  589,  35  L-  Ed.  578.  See  post, 
"In. Presence   of  Court,"  V,  B. 

10.  Interstate  Commerce  Commission 
v.  Brimson,  154  U.  S.  447,  489,  38  L.  Ed. 
1047.  reaffirmed  in  In  re  Lochren,  Com- 
missioner. 163  U.  S.  692,  41  L.  Ed.  319; 
Rev.  Stat.,  §  725;  1  Stat.  83;  4  Stat.  487; 
United  States  v.  Hudson,  7  Cranch  32,  3 
L.  Ed.  259;  Anderson  v.  Dunn,  6  Wheat. 
204,  227,  5  L.  Ed.  242;  Ex  parte  Robinson. 
19  Wall.  505.  510.  22  L.  Ed.  205;  Ex 
parte  Terry,  128  U  S.  289,  302,  303,  33 
L  Ed.  405. 

11.  Necessity  of. — Ex  parte  Robinson, 
19  Wall.  505,  510,  22  L.  Ed.  205;  Ex 
parte  Terry,   128  U.   S.  289,  32   L    Ed.  405. 

"We  have  seen  that  it  is  a  settled  doc- 
trine in  the  jurisprudence  both  of  Eng- 
land and  of  this  country,  never  supposed 
to  be  in  conflict  with  the  liberty  of  the 
citizen,  that  for  direct  contempts  com- 
mitted in  the  face  of  the  court,  at  least 
one  of  superior  jurisdiction,  the  offender 
miay,  in  its  discretion,  be  instantly  appre- 
hended and  immediately  imprisoned,  with- 
out trial  or  issue,  and  without  other  proof 
than  its  actual  knowledge  of  what  oc- 
curred; and  that,  according  to  an  un- 
unbroken  chain  of  authorities,  reaching 
back  to  the  earliest  times,  such  power,  al- 
though arbitrary  in  its  nature  and  liable 
to  abuse,  is  absolutely  essential  to  the 
protection  of  the  courts  in  the  discharge 
of  their  functions.  Without  it,  judicial 
tribunals  would  be  at  the  mercy  of  the 
disorderly  and  violent^  who  respect  nei- 
ther the  laws  enacted  for  the  vindication 
of  public  and  private  rights,  nor  the  offi- 
cers charged  with  the  duty  of  adminis- 
tering them."  Ex  parte  Terry,  128  U. 
S.   289,   313,  32   L   Ed.  405. 

12.  Limitation  of. — In  re  Savin,  131  U. 
S.  267,  275,  33  L  Ed.  150;  Ex  parte  Rob- 
inson. 19  Wall.  505,  511,  22  L  Ed.  205; 
Ex  parte  Bradley.  7  Wall.  364,  372,  19  L. 
Ed.     214. 
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applies  to  the  circuit  and  district  courts  there  can  be  no  question.  These  courts 
were  created  by  act  of  congress.  Their  powers  and  duties  depend  upon  the 
act  calHng  them  into  existence,  or  subsequent  acts  extending  or  hmiting  their 
jurisdiction.  The  act  of  1831  is,  therefore,  to  them  the  law  specifying  the 
cases  in  which  summary  punishment  for  contempts  may  be  inflicted.  It  limits 
the  power  of  these  courts  in  this  respect  to  three  classes  of  cases:  1st,  where 
there  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice ;  2d,  where  there  has  been 
misbehavior  of  any  officer  of  the  courts  in  his  official  transactions ;  and,  3d, 
where  there  has  been  disobedience  or  resistance  by  any  officer,  party,  juror, 
witness,  or  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command   of   the   courts. ^^ 

B.  Power  of  Legislative  Bodies. — See  post,  "Power  of  Legislative 
Bodies,"  X. 

C,  Subordinate  Administrative  Bodies. — No  other  bodies  than  the  legis- 
lative or  judicial  have  power  to  punish  for  contempt,^-*  for  in  a  judicial  sense, 
there    is    no    such    thing   as    contempt    of    a    subordinate    administrative    body.^^ 

IV.    Where  There  Is  Doubt  as  to  Defendant's  Misconduct. 

Process  of  contempt  is  a  severe  remedy,  and  should  not  be  resorted  to 
where  there  is  fair  ground  of  doubt  as  to  the  wrongfulness  of  the  defendant's 
conduct. ^"^ 

V.     What    Constitutes    Contempt. 

A.  In  General. — It  is  contempt  of  court  to  disobey  the  court's  lawful  writs, 
process,  orders,  rules,  decrees,  or  commands. ^^ 


13.  Ex  parte  Robinson,  19  Wall.  505, 
510,    22    L.    Ed.    205. 

14.  Subordinate  administrative  bodies. — 

Anderson   v.    Dunn,    6   Wheat.    204,   232.    5 
L.    Ed.   242. 

15.  In  Interstate  Commerce  Commis- 
sion V.  Brimson.  154  U.  S.  447,  489.  38  L. 
Ed.  1047.  where  it  was  held  one  could 
not  be  adjudged  guilty  of  contempt  by  an 
interstate  commerce  commissioner,  for 
refusing  to  answer  questions  asked  by 
such    commissioner. 

16.  Doubt  as  to  defendant's  miscon- 
duct.— California,  etc..  Paving  Co.  v.  Mo- 
litor,  113  U.  S.  609.  618.  28  L.  Ed.  1106. 

In  California,  etc..  Paving  Co.  v.  Mo- 
litor,  113  U.  S.  609,  28  L.  Ed.  1106,  where 
the  defendant  was  enjoined  from  infring- 
ing plaintiff's  patent,  and  afterwards  used 
a  new  process  which  he  claimed  was  dif- 
ferent from  the  one  he  was  enjoined  from 
using,  and  the  court  was  divided  on  the 
question  as  to  the  truth  of  such  defense; 
held,  that  under  such  circumstances,  the 
remedy  should  not  be  by  process  of  con- 
tempt. 

17.  In  general. — Section  728,  Rev.  Stat. 
United  States  v.  Hudson,  7  Cranch  32,  3 
L.  Ed.  259;  Anderson  v.  Dunn,  6  Wheat. 
204.  5  L.  Ed.  242;  Ex  parte  Robinson.  19 
Wall.  .505,  22  L.  Ed.  205;  Ex  parte  Terry, 
128  U.  S.  289.  32  L.  Ed.  405;  Interstate 
Commerce  Commission  v.  Brimson,  154 
U.    S.    447,   38    L.   "Pd.    1047. 

Supersedeas. — Where  a  person  is  re- 
meved  from  office  by  a  judgment  of  a 
state  court,  and  then  seeks  to  have  the 
judgment  reversed  on   a  writ  of  error  to 


the  supreme  court,  his  appointed  suc- 
cessor is  not  guilty  of  contempt  if  he 
assumes  to  carry  out  his  duties  after  a 
supersedeas  bond  is  approved,  but  be- 
fore it  is  filed  in  the  clerk's  office.  Fos- 
ter V.  Kansas,  112  U.  S.  201,  28  L.  Ed. 
629.  See.  generally,  the  title  SUPERSE- 
DEAS AND  STAY  OF  PROCEED- 
INGS. 

Lynching  defendant  who  has  appealed 
to  supreme  court. — If  a  person  is  sen- 
tenced to  death  in  a  state  court,  and  pe- 
titions to  the  circuit  court  of  the  United 
States  for  a  writ  of  habeas  corpus,  which 
writ  the  circuit  court  is  without  juris- 
diction to  entertain,  and  then  appeals  to 
the  supreme  court  from  the  decision  of 
the  circuit  court  denying  the  order,  the 
supreme  court,  even  though  it  has  no  ju- 
risdiction of  the  appeal,  has  jurisdiction 
to  decide  whether  the  case  is  properly 
before  it.  and  until  its  judgment  declin- 
ing jurisdiction  is  announced,  it  has  au- 
thority to  mnke  orders  to  preserve  the 
existing  conditions,  and  anyone  disobey- 
ing such  orders  will  be  guilty  of  contempt. 
So  held  in  United  Statues  v.  Shipp.  203  U. 
S.  563,  573,  51  L.  Ed.  319,  where  a  negro 
sentenced  to  death  in  a  state  court  sought 
a  writ  of  habeas  corpus  in  the  circuit 
court  of  the  United  States;  the  circuit 
court  was  withovtt  jurisdicjtion  to  enter- 
tain the  petition  and  denied  the  writ;  he 
then  appealed  to  the  supreme  court  and 
it  ordered  that  "all  proceedings  against 
the  appellant  be  stayed,  and  the  custody 
of  said  apoellant  be  retained  pending  this 
appeal."     With   knowledge   of   such   order 
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B.  In  Presence  of  Court.— In  General— Although  an  offense  is  indict-, 
able,  It  may  be  punished  for  contempt  when  the  offender  is  guilty  of  misbe- 
havior in  the  presence  of  the  court  or  misbehavior  so  near  thereto  as  to  ob- 
struct the  administration  of  justice. ^^ 

What  Constitutes  "Presence."— The  act  is  committed  in  the  presence  o^ 
the  court  if  done  in  the  place  set  apart  for  the  use  of  the  court,  its  officersw 
jurors  and   witnesses. ^^ 

Retirement  from  Court  Room.— The  power  of  the  court  to  punish  iof- 
contempt  is  not  lost  by  the  retirement  of  the  guilty  person  from  the  court  room, 
after  he  has  committed  the  contempt.  It  may  order  his  immediate  imprison-. 
ment  without  other  proof  than  that  supplied  by  its  actual  knowledge  anc( 
view  of  the  facts  and  without  examination  on  trial  in  any  form.^o  And  his  de- 
parture, without  making  some  apology  for,  or  explanation  of,  his  conducf^ 
might  justly  be  held  to  aggravate  his  offense. 21 

C.  Disobedience  of  Order  of  Court — 1.  Necessity  for  Notice  of  Or-. 
DER. — A  person  cannot  be  guilty  of  a  contempt  for  not  obeying  an  order  o£ 
the  court  until  such  order  has  been  made  and  he  is  aware  of  it. 22 

2.  Violation  of  Order  of  Injunction.— A  person  commits  a  contempt 
of  court  if  he  violates  an  order  of  injunction  lawfully  made,  by  a  court  of 
competent  jurisdiction. 23     But  a  person  is  not  guilty  of  contempt  for  violating 

had  absconded,  or  fled  from  the  building, 
immediately  after  his  conflict  with  the 
marshal,  the  court,  in  its  discretion,  and  as 
the  circumstances  rendered  proper,  couM 
have  ordered  process  for  his  arrest  and 
given  him  an  opportunity,  before  sendin* 
him  to  jail,  to  answer  the  charcre  of  hav'^ 
ing  committed  a  contempt.  But  in  such 
a  case  the  failure  to  order  his  arrest,  and 
to  give  him  such  opportunity  of  def-inse. 
would  not  affect  its  power  to  inflict  in- 
stant punishment.  Jurisdiction  to  in- 
fl-'ct  such  punishment  having  attached 
while  he  was  in  the  presence  of  the  court, 
it  would  not  have  been  defeated  or  lost 
by  his  flight  and  voluntary  absence."  Ex 
parte  Terry,  128  U.  S.  289,  311,  32  L.  Ed. 
405. 

21.  Ex  parte  Terry,  128  U.  S.  289,  311 
32    L.    Ed.    405. 

22.  Necessity  for  notice  of  order. — In 
re  Chiles.  22  Wall.  157.  169,  22  L  Ed. 
819. 

In  Wilson  v.  North  Carolina,  169  U.  S. 
586,  43  L.  Ed.  865,  a  person  was  given 
the  title  to  an  ofiice  by  a  judgment  in  quo 
warranto  proceedings,  and  took  possession 
of  the  office  in  accord  with  such  judgment 
after  a  writ  of  error  was  allowed  and  a 
supersedeas  bond  filed.  He  proved  that 
he  was  in  ignorance  of  the  fact  that  the 
writ  of  error  had  been  allowed  or  that  the 
bond  had  been  filed;  held,  that  he  was  not 
guilty    of    contempt. 

23.  Violation  of  order  of  injunction. — ■ 
A  party  is  guilty  of  contempt  of  court 
where  he  has  been  perpetually  enjoined 
from  setting  up  any  claim  or  title  to  cer- 
tain bonds  or  coupons,  and  he  subse- 
quentlv  asserts  ownership  openly  and  con- 
tinously.  or  claims  ownership  in  a  notice 
sent  to  a  foreign  country,  although  based 
upon  a  claim  different  from  the  one  set 
up  in  the  suit.  In  re  Chiles,  22  Wall.  157, 
22  L.  Fd.  R19.  See,  generally,  the  title 
INJUNCTIONS. 


and  with  intent  to  hinder  the  delay  re- 
quired for  the  trial  of  the  appeal,  certain 
persons  created  a  mob  and  hanged  the 
prisoner.  Held,  that  such  acts  consti- 
tuted contempt  of  court. 

Pocketing  the  venire. — It  has  been  held 
in  Pennsylvania  that  to  pocket  the  venire 
is  contempt  of  court.  Keppele  v.  Wil- 
liams, 1  Dall.  29.  1  L.  Ed.  23. 

18.  In  presence  of  ccxirt. — In  re  Savin, 
131  U.  S.  267,  33  L.  Ed.  150,  where  one 
attempted  to  bribe  a  witness  outside  of 
the  court  room  not  to  testify  against  him. 
See,  also,  Pettibone  v.  United  States,  148 
U.  S.  197.  206,  37  L.  Ed.  419;  In  re  Del- 
gado,  140  U.  S.  586,  35  L.  Ed.  578. 

19.  What  constitutes  presence. — In  re 
Cuddy,  131  U.  S.  280.  284,  33  L.  Ed.  154; 
In  re  Savin,  131  U.  S.  267,  277,  33  L.  Ed. 
150. 

In  re  Savin.  131  U.  S.  267,  268,  277,  33 
L.  Ed.  150.  where  one  was  in  attendance 
upon  the  court  in  obedience  to  a  subpoena 
commanding  him  to  appear  as  a  witness 
in  behalf  of  one  of  the  parties  to  a  case 
then  being  tried,  while  he  was  so  in  at- 
tendance, and  when  in  the  jury  room,  tem- 
porarily used  as  a  witness  room,  the  ap- 
pellant endeavored  to  deter  him  from 
testifying  in  favor  of  the  government  in 
whose  behalf  he  had  been  summoned; 
and,  on  the  same  occasion,  and  while  the 
witness  was  in  the  hallway  of  the  court- 
room, the  appellant  offered  him  money 
not  to  testify  against  one  Goujon,  the 
defendant  in  that  case.  Held,  that  such 
acts  constitute  misbehavior  in  the  pres- 
ence of  the  court,  and  that  the  appellant 
could  be  punished,  without  an  indictment, 
by  fine  and  imprisonment  for  contempt 
of    court. 

20.  Retirement  from  court  room. — Ex- 
parte  Terry,  128  U.  S.  289,  311,  32  L.  Ed. 
405. 

"If,   in    order    to    avoid    punishment,    he 
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an  injunction  unwarranted  as  a  matter  of  law, 2-*  for  if  a  court  is  without  juris- 
diction to  issue  an  injunction,  its  adjudication,  that  one  disobeying  such  order 
is   guilty  of   contempt,   is   void.^^ 

Excuse  for  Disobedience. — A  person  is  not  guilty  of  contempt  of  court 
for  violating  an  injunction  if  he  was  authorized  to  do  so  by  higher  authority, ^"^ 
or  under  certain  circumstances,  he  may  be  excused  at  the  discretion  of  the 
court.  27 

3.  Refusal  to  Obey  Writ  of  Mandamus. — A  district  judge  is  not  guilty 
of  contempt  of  court  in  a  case  where  he  is  directed  by  mandamus  by  the  su- 
preme court,  to  reinstate  certain  suits  which  had  been  dismissed  from  the 
docket,  and  to  proceed  to  adjudicate  them  according  to  law,  and  he  does  re- 
instate the  suits  and  orders  them  for  trial  as  directed  by  the  court,  but  delays 
take  place  so  that  a  verdict  can  be  given  on  only  one  of  them,  and  he  suspends 
judgment  on  this  verdict  in  order  to  take  time  to  consider  a  motion  for  a  new 
trial.28 

D.  Misconduct  of  Witnesses — 1.  Disobeying  Order  of  Withdrawal. 
— If  a  witness  disobeys  the  order  of  withdrawal,  he  may  be  proceeded  against 
for   contempt. 29 

2.  Disobeying  Subpcena. — It  has  been  held  in  Pennsylvania  that  when  wit- 
nesses are  so  much  indisposed  as  to  be  incapable  of  attending  in  obedience  to 
the  subpcena,  they  are   not   in  contempt  of   court  by   their   absence.-'^'' 

3.  Refusal  to  Testif\' — a.  In  General. — A  person  commits  contempt  of 
court   if   he   refuses   to   testify.-"^' 

b.  Constitutional  and  Statutory  hnnninity. — Fifth  Amendment. — The  fifth 
amendment  to  the  constitution  provides  that  no  person  "shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself"  therefore,  under  such  cir- 
cumstances, a  person  cannot  be  adjudged  guilty  of  contempt  in  refusing  to 
answer.22 

Section  860,  Rev.  Stat. — And  as  legislation  cannot  detract  from  the  privi- 
lege afforded  by  the  constitution,  a  person  cannot  be  compelled  to  testify  as 
a  witness  against  himself  under  §  860  of  the  Revised  Statute,  for  the  protection 
of  such   statute  is  not   co-extensive   with   the  constitutional   provision.^^ 

24.  Worden  v.  Searls,  121  U.  S.  14,  26,  to  reconstruct  the  bridge  and  that  as  the 
30  L.   Ed.   853.  granting    of   an    attachment    for   a    disobe- 

25.  In  re  Sawyer,  124  U.  S.  200,  31  L.  dience  of  a  decree  rested  in  the  discre- 
£d.    402.                            _  tion   of   the    court,   it   would   not   grant   an 

26.  Excuse  for  disobedience. — Where  attachment  for  contempt.  Pennsylvania 
city  authorities  are  perpetually  enjoined  zk  Wheeling,  etc..  Bridge  Co..  18  How. 
by  a  state  court  from  levying  and  collect-       421,   436,   15   L.   Ed.   435. 

ing    a    tax    for    the    payment    of    principal  28.  Refusal  to  obey  writ  of  mandamus, 

and    interest    on    certain    bonds,    and    are  _Ex    parte    Bradstreet,    8    Pet.    588.    8    L. 

subsequently    ordered    by    mandamus,    is-  g^j    io54.     See,  generally,  the  title   MAN- 

sued   by    the    circuit    court   of   the    United  DAMUS. 

States,  to  make  such  levy  in  aid  of  execu-  29.    Disobeying    order    of   withdrawal—' 

tion  of  a  judgment,   the    state   court   can-  Holder  v.  United   States,  150  U.   S.  91,  37 

not   regard   the   officers   as   guilty    of   con-  l      Ed.     1010.       See,    generally,    the    title 

tempt  by  complying  with  the  order  of  the  WITNESSES 

rr'«  w"n'  .1^."  H«''i«    ?^'kh    ""Q-^.^nT  30.     Disobeying     subpoena.-Butcher     v. 

kuk._  6   Wall.    514     548,    18    U    Ed.    93.3     af-  ^     ^  ^ 

^.IT'll  ?'^?/-7iS   "  ""'  166.      See,      generally,      the      title      WIT- 

loo.      In      L,.      EyU.       /DO.  XTTTCCpC 

27.'  Where    the    supreme    court    ordered,  -i     t^   ,,«^»^^i      t           id            i        • 

*••  .  >"    )^.                   f                                       '  31.  In  general. — In  a   Pennsylvania  case 

Dv  iniunction.  the   removal   or  remodeling  ..       „uij^ii.        t               uil^      jr 

i       I  -A                  .u     rM  -^  ..;   „..    o„  1   ,-.,^S  it  was  held  that  a  Jew  could  be  fined  for 

of  a  bridge  over  the  Ohio  river    and  such  .^^^empt    for    refusing    to    testify    on    his 

bridge  was  subsequen  ly  blown  down,  and  gabbath.      Stansbury  %.    Marks    (Pa.    Sup. 

a  judge   m  vacation   then   enjoined   its  be-  ^         ,         j,             /      ^ 

ing  rebuilt  except   in   conformity  with   the  ''                             ,                ^ 

previous  decree  of  the  supreme  court,  but  32.    Fifth    amendment.— Coutiselman    z\ 

the    bridge    was    rebuilt    in    disregard    of  Hitchcock.   142   U^  S.   547,  35   L.   Ed.   1110. 

such  order,  and  subsequently  congress  de-  Sep   the   title   WITNESSES. 

clared    the    bridae    to    be    lawful;    the    su-  33.   Section   860. — Counselman   v.    Hitch- 

preme  court  held  that  the  act  of  congress  cock,   142   U.    S.   547.    565,   35   L.    Ed.   1110. 

afforded  full   authority   to   the   defendants  See  the  title  WITNESSES. 


CONTEMPT. 


537 


Act  of  1893.— By  the  act  of  congress  of  February  11,  1893,  ch.  83,  27  Stat. 
443,  it  is  provided  that  full  immunity  shall  be  given  any  person  testifying  as 
a  witness  against  himself  before  the  interstate  commerce  commission,  and  it 
is  held  that  if  a  person  refuses  in  such  case,  he  will  be  guilty  of  contempt.^-* 

E.  Acts  Obstructing  Administration  of  Justice — 1.  Breach  of  PEAcr:. 
— A  breach  of  the  peace  in  open  court  is  a  direct  disturbance  and  a  palpable 
contempt  of  the  authority   of  the  court.^^ 

2.  Bringing  a  Fictitious  Suit. — Any  attempt,  by  a  mere  colorable  dis- 
pute, to  obtain  the  opinion  of  the  court  upon  a  question  of  law,  which  a  party 
desires  to  know  for  his  own  interest  or  his  own  purposes,  when  there  is  no  real 
and  substantial  controversy  between  those  who  appear  as  adverse  parties  to 
the  suit,  is  an  abuse  which  courts  of  justice  have  always  reprehended,  and 
treated  as  a  punishable  contempt  of  court.^^  And  this  rule  is  applicable  to  a 
case  where  an  appellant  becomes  sole  party  in  interest  and  dominus  litus  on 
both   sides. 3'^ 

3.  Misconduct  op  Counsel. — If  an  attorney  acts  in  good  faith  and  in 
the  honest  belief  that  his  advice  is  well  founded,  he  cannot  be  adjudged  guiltv 
of  contempt  in  advising  a  court  where  such  advice  turns  out  to  be  erroneous. 
The  preservation  of  the  indcDendence  of  the  bar  is  too  vital  to  the  due  adminis- 
tration of  justice  to  allow  of  the  application  of  any  other  general  rule.^^ 

4.  Interference  with  Property  in  Custodia  Legis.— Property  Held  by 
Receiver. — Money  or  property  in  the  hands  of  a  receiver  is  in  custodia  legis ; 
the  court  will  not  allow  him  to  be  sued  touching  the  property  in  his  charge,  nor 
for  any  malfeasance  as  to  the  parties,  or  others,  without  its  consent;  nor  will  it 
permit  his  possession  to  be  disturbed  by  force,  nor  violence  to  be  ofifered  to 
his  person  while  in  the  discharge  of  his  official  duties :  in  such  cases  the  court 
will  vindicate  its  authority,  and,  if  need  be,  will  punish  the  offender  by  fine  and 
imprisonment    for   contempt.-'^^ 


34.  Act  of  1893.— Brown  v.  Walker,  161 

U.    S.    591,    40    L.    Ed.    819. 

35.  Breach  of  peace. — Ex  parte  Terry. 
128   U.    S.   289,   308,   ?,2    L.    Ed.    405. 

36.  Bringing  a  fictitious  suit. — Cleveland 
V.  Chamberlain,  1  Black,  419,  426,  17  L. 
Ed.  93;  Lord  v.  Veazie,  8  How.  251,  254. 
12  L.   Ed.   1067. 

To  attempt  to  confer  by  a  false  and 
fraudulent  averment,  a  jurisdiction  upon 
a  district  court  to  which  it  is  not  entitled 
under  the  constitution,  is  a  gross  contempt 
of  court.  So  held  in  Eberly  v.  Moore, 
24  How.  147.  158,  16  L.  Ed.  612,  where 
the  plaintiffs  as  citizens  of  Kentucky,  com- 
menced a  suit  in  the  district  court  against 
the  defendants,  as  citizens  of  Texas,  and 
the  defendants  charged  tliat  the  plaintiffs 
were  in  fact  citizens  of  Texas.  See,  gen- 
erally, the  titles  APPEAL  AND  ERROR, 
vol.  1,  p.  333;     FICTITIOUS  SUIT. 

37.  Cleveland  v.  Chamberlain.  1  Black, 
419,   17   L.   Ed.   93. 

An  appellant  who  becomes  the  equita- 
ble owner  of  the  whole  opposing  inter- 
est, who  procures  a  discont'nuance  as  to 
his  codefendants,  against  w'lPm  no  final 
decree  is  made,  employs  cornsel  on  both 
sides,  and  inakes  up  a  record  to  suit  him- 
self in  order  that  he  may  obtain  an  opin- 
ion of  this  court,  affecting  the  rights  and 
interests  of  persons  not  parties  to  the 
pretended  controversy,  is  justly  charge- 
able with  conduct  highly  reprehensible 
and     a     punishable     contempt     of     court. 


Cleveland    v.    Chamberlain,    1    Black,    419. 
17    L.    Rd.   93. 

38.  Misconduct  of  counsel. — In  re  Watts, 
190  U.  S.  1,  47  L.  Ed.  933.  where  a  state 
court  acted  upon  the  advice  of  attorneys 
and  compelled  a  receiver  appointed  by  a 
bankruptcy  court  to  surrender  certain 
property,  held,  that  such  attorneys  were 
not  guilty  of  contempt  of  the  bankruptcy 
court,  it  appearing  that  they  gave  the  ad- 
vice in  good  faith. 

39.  Property  held  by  receiver. — Davis 
V.  Gray,  16  Wall.  203,  218,  21  L.  Ed.  447; 
Wiswall  V.  Sampson.  14  How.  52.  14  L.  Ed. 
322;  In  re  Tyler,  149  U.  S.  164,  37  L. 
Ed.  689;  Taylor  v.  Carryl,  20  How.  583, 
15  L.  Ed.  1028;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  25  L.  Ed.  145;  Batron  v. 
Barbour,  104  U.  S.  126,  26  L.  Ed.  672; 
Gumbel  V.  Pitkin,  124  U.  S.  131,  31  L.  Ed. 
374.  See,  generally,  the  title  RECEIV- 
ERS. 

In  re  Tyler,  149  U.  S.  164.  37  L.  Ed. 
689.  where  a  sheriflF  was  enjoined  by  the 
circuit  court  from  levying  upon  property 
in  the  hands  of  a  receiver  appointed  by  a 
circuit  court  of  the  United  States,  and 
after  such  order  he  retained  possession  of 
the  property,  it  was  held  that  he  was 
guiltv   of   contempt. 

"The  possession  of  property  by  the  ju- 
dicial department,  whether  federal  or 
state,  cannot  be  arbitrarily  encroached 
upon  without  violating  the  fundamental 
principle,    which    requires    co-ordinate    de- 
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5.  Prejudicial  Publications  in  Newspapers. — Pending  Cause. — If  a 
court  regards  a  publication  concerning  a  matter  of  law  pending  before  it,  as  tend- 
ing to  obstruct  the  administration  of  justice,  it  may  punish  the  publisher  for 
contempt,  and  the  truth  of  the  publication  is  no  defense.-**^  And  it  has  been  held 
in  Pennsylvania,  that  to  publish  remarks  in  a  newspaper,  which  tend  to  preju- 
dice a  court  in  the  eyes  of  the  public  with  respect  to  the  merits  of  a  cause  pend- 
ing  in  court,   is  a  contempt  of   such   court,   punishable  by   attachment.^  ^ 

When  Cause  Finished. — But  when  a  case  is  finished,  courts  are  subject  to 
the  same  criticism   as   other  people.^ ^ 

6.  Influencing  Jurors. — If  a  person  attempts,  in  the  presence  of  the  court, 
to  approach  a  prospective  juror  with  a  view  of  improperly  influencing  his  actions, 
he  is  guilty  of  contempt,  and  may  be  punished  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  and  without  indictment. -^'^ 

VI.      Purging    Contempts. 

The  disavowal  of  intent,  under  oath,  does  not  purge  one  of  a  contempt  consist- 
ing   of    personal    presence    and    overt    acts.^^^ 

VII.      Defenses, 

A.  For  Refusal  to  Testify. — It  is  no  defense  in  contempt  proceedings 
against  witnesses  for  refusing  to  answer  questions  or  to  produce  papers,  in  re- 
gard to  a  corporation,  that  the  questions  are  immaterial,  and  that  the  papers 
are  not  in  their  possession  or  under  their  control,  and  therefore  the  possession 
is  not  personal,  but  is  that  of  the  corporation.^^ 

B.  That  Judges  Are  Sitting  in  Their  Own  Cases. — One  cannot  set  up 
the  defense  that  the  judges  are  sitting  in  their  own  cases,  for  the  grounds  upon 
which   contempts   are  punished   are   impersonaL-^s 


partments  to  refrain  from  interference 
with  the  independence  of  each  other, 
*  *  *  and  the  position  that  a  petty  of- 
ficer can  take  property  from  the  posses- 
sion of  a  court  without  permission  and 
without  warrant,  'upon  his  own  motion 
and  without  instructions  from  any  other 
persons,'  *  *  *  because  in  his  view 
the  duty  is  imposed  upon  him  by  a  partic- 
ular statute,  and  that  the  court  is  without 
power  to  pass  upon  the  questions  in- 
volved, or,  if  it  does  so,  that  its  judgment 
may  be  treated  with  contemptuous  defi- 
ance, is  utterly  inadmissible  in  any  com- 
munity assuming  to  be  governed  by  law." 
In  re  Swan,  150  U.  S.  637,  652,  37  L.  Ed. 
1207. 

40.  Prejudicial  publications  in  newspa- 
pers.— Patterson  v.  Colorado,  205  U.  S.  454, 
463,   51   L.    Ed.    879. 

"The  rule  applied  to  criminal  libels  ap- 
plies yet  more  clearly  to  contempts.  A 
publication  likely  to  reach  the  eyes  of  a 
jury,  declaring  a  witness  in  a  pending 
cause  a  perjurer,  would  be  none  the  less 
a  contempt  that  it  was  true.  It  would  tend 
to  obstruct  the  administration  of  justic2, 
because  even  a  correct  conclusion  is  not 
to  be  reached  or  helped  in  that  way,  if 
our  system  of  trials  is  to  be  maintained. 
The  theory  of  our  system  is  that  the  con- 
clusions to  be  reached  in  a  case  will  be 
induced  only  by  evidence  and  argument 
in  open  corrt.  and  not  by  any  outside  in- 
fluence,   whether   of  private   talk   or   pub- 


lic print."     Patterson  v.   Colorado,  205   U. 
S.    454,   462.   51    L.    Ed.    879. 

41.  Respublica  v.  Oswald,  1  Dall.  319, 
1    L.   Ed.   155. 

42.  When  cause  finished. — Patterson  v. 
Colorado.  205  U.  S.  454,  463,  51  L.  Ed. 
879. 

43.  Influencing  juror. — In  re  Cuddy,  131 
U.  S.  280.  284,  33  L.  Ed.  154.  See  the  title 
JURY. 

43a.  Purging  contempts. — In  United 
States  V.  Shipp,  203  U.  S.  563,  574,  51  L. 
Ed.  319,  where  a  negro  was  hanged  by  a 
mob  in  violation  of  an  order  of  the  su- 
preme court  to  stay  proceedings  pending 
an  appeal,  and  on  being  tried  for  contempt 
of  such  order  the  defendants  severally  de- 
nied under  oath  that  they  had  anything 
to  do  with  the  murder,  it  was  held,  that 
such  denial  under  oath  did  not  purge  them 
of  contempt.  See  post,  "Right  to  Notice 
and   Hearing,"  VIII.   D. 

44.  Refusal  to  testify. — Nelson  zl  United 
States,  201  U.  S.  92,  .SO  L.  Fd.  673.  See, 
2-enerally.  the  titles  PRODUCTION  OF 
DOCUMENTS;  WITNESSES.  See  ante. 
"Constitutional  and  Statutory  Immunit}'," 
V.  D,  3.  b. 

45.  Patterson  v.  Colorado,  205  U.  S. 
454.  463,  51  L.  Ed.  879,  citing  United 
States  V.  Shipp,  203  U.  S.  563,  574.  51  L. 
Ed.   319. 

"No  doubt  judges  naturally  would  be 
slower  to  punish  when  the  contempt  car- 
ried    with    it     a     personally     dishonoring 
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VIII.     Procedure    and    Practice. 

A.  Jurisdiction.— When  Jurisdiction  Attaches.— Jurisdiction  to  punish 
for  contempt  attaches  instantly  upon  the  contempt  being  committed  in  the  pres- 
ence of  the  court.^'' 

When  Court  Acts  without  Authority.— A  court  has  no  right  in  law  to 
punish  for  any  contempt  of  its  unauthorized  requirements.^^  Therefore,  an  or- 
der committing  a  person  for  contempt  is  a  nullity  where  the  court  is  without  the 
jurisdiction  to  make  the  order.^s  For  example,  if  the  command  of  a  writ  of 
mandamus  is  in  whole  or  in  part  beyond  the  power  of  the  court,  the  writ,  or  so 
much  as  is  in  excess  of  jurisdiction,  is  void,  and  the  court  has  no  right  to  punish 
for  any  contempt  of  such  unauthorized  requirement.'*^ 

B.  Summary  Proceedings.— The  courts  of  the  United  States,  may,  under 
the  Revised   Statutes,   proceed   summarily   for  contempt.^o 

C.  Rig^ht  to  Trial  by  Jury.— A  jury  trial  is  not  necessary  to  due  process  of 
law  on   an    inquiry    for   contempt. '•^ 

D.  Right  to  Notice  and  Hearing. — To  Notice. — Where  a  contempt  is 
committed  in  the  presence  of  the  court,  no  other  notice  is  usually  necessary.^^^ 

By  an  Attorney. — But  a  proceeding  to  punish  an  attorney  generally  for  mis- 
behavior in  his  office,  or  for  any  particular  instance  of  misbehavior,  stands  on 
very  different  ground,  he  must  be  given  notice  or  opportunity  to  defend. ^^ 

To  Be  Heard. — A  court  possessing  plenary  power  to  punish  for  contempt  has 
no  right  to  summon  a  defendant  to  answer,  and  then  after  obtaining  jurisdiction 


charge,  but  a  man  cannot  expect  to  se- 
cure immunity  from  punishment  by  the 
proper  tribunal,  by  adding  to  illegal  con- 
duct a  personal  attack."  Patterson  v. 
Colorado.  205  U.  S.  454,  463.  51  L.  Ed. 
879. 

46.  When  jurisdiction  attaches. — Ex 
parte  Terry,  128  U.  S.  289,  311,  32  L.  Ed. 
405. 

47.  When  court  acts  without  authority. 
—Ex  parte  Rowland,  104  U.  S.  G04.  612, 
26  L.  Ed.  861. 

48.  Ex  parte  Terry.  128  U.  S.  289,  305, 
32    L.    Ed.    405. 

49.  In  Ex  parte  Rowland,  104  U.  S.  604, 
612.  26  L.  Ed.  861,  it  was  held,  that  where 
nunty  commissioners  are  charged  with 
t'le  duty  of  levying  and  assessing  a  spe- 
cial tax  and  do  all  they  can  to  enable  the 
c^llector  to  proceed  with  the  collection, 
they  cannot  be  lawfully  ordered  by  man- 
damus to  cause  the  tax  to  be  collected,  and 
if  so  ordered,  they  will  not  be  guilty  of 
contempt  if  they  disobey  the  order.  See, 
?!so.  In  re  Ayers,  123  U.  S.  443.  486,  31 
L.    Ed.   216. 

A  district  court  is  without  jurisdiction 
to  compel,  by  hnl)?as  corpus,  a  grandpar- 
ent to  deliver  a  child  to  its  father,  and 
therefore,  an  attempt  to  enforce  the  judg- 
ment by  attachment  and  imprisonment  of 
the  grandparent  for  contempt  of  the  or- 
der is  void.  In  re  Burrus.  136  U.  S.  586, 
597.   34   L.   Ed.   500. 

50.  Summary  proceedings. — In  re  Sa- 
vin, 131  U.  S.  '"'.7.  276.  33  L.  Ed.  150; 
Kilenbecker  v.  Plvmouth  County,  134  U. 
S  31,  33  L.  Ed.  801;  Thomas  v.  Kansas, 
205  U.   S.   535,   536.   51  L.   Ed.   919. 

"And  although  the  word  'summary'  was, 
for  some  reason,  not  repeated  in  the  pres- 


ent revision,  which  invests  the  courts  of 
the  United  States  with  power  'to  punish 
by  fine  or  imprisonment,  at  the  discretion 
of  the  court,  contempts  of  their  authority' 
in  certain  cases  defined  in  §  725,  we  do 
not  doubt  that  the  power  to  proceed  sum- 
marily, for  contempt,  in  those  cases,  re- 
mains, as  under  the  act  of  1831,  with 
those  courts."  In  re  Savin,  131  U.  S. 
267,  276.  33  L.  Ed.  150.  It  was.  in  eflfect, 
so  adjudged  in  Ex  parte  Terry,  128  U.  S. 
289,    32    L.    Ed.    405. 

A  contempt  of  court  is  an  ofifense 
against  the  court  and  against  the  admin- 
istration of  justice,  for  which  courts  have 
always  had  the  right  to  punish  the  party 
by  summary  proceeding  and  without  trial 
by  jury;  and  in  that  sense  it  is  due  proc- 
ess of  law  within  the  meaning  of  the 
fourteenth  amendment  of  the  constitution. 
That  provision  of  the  constitution  was 
never  intended  to  interfere  with  or  abol- 
ish the  powers  of  the  courts  in  proceed- 
ings for  contempt,  whether  this  contempt 
occurred  in  the  course  of  a  criminal  pro- 
ceeding or  of  a  civil  suit.  Eilenbecker  v. 
Plvmouth  County.  134  U.  S.  31,  39,  33  L. 
Ed.  801.  renffirmed  in  Thomns  v.  Kan- 
sas, 205  U.  S.  535.  536,  51  L.   Ed.  919. 

51.  Right  to  trial  by  jury. — Tinsley  v. 
Anderson.  171  U.  S.  101.  108.  43  L.  Ed.  91. 
reafifirmed  in  Spaugh  7/.  Fitts.  205  U.  S. 
540.  51  L.  Ed.  921;  Dreyer  v.  Pease,  176 
U.   S.   681,   44   L.   Ed.   637;     Dav  v.    Conlev 

6  McTague.  179  U.  S.  679,  680.  45  L.  Ed. 
383;  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447.  38  L.  Ed.  1047. 
See.    generally,    the    title    JURY. 

52.  To  notice. — Ex  narte  Bradley,  7 
Wall.    364.    373.    19    L.    Ed.    214. 

53.  By  an  attorney. — Ex  parte   Bradley, 

7  Wall.   364.  373,   19   L.   Ed.   214. 
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by  the  summons,  refuse  to  allow  the  party  summoned  to  answer  or  strike  his 
answer  from  the  files,  suppress  the  testimony  in  his  favor,  and  condemn  him 
without  consideration  thereof  and  without  a  hearing,  on  the  theory  that  he  has 
been  guilty  of  a  contempt  of  court.^'* 

E.  Relief  by  Habeas  Corpus. — When  a  court  of  the  United  States  under- 
takes, by  its  process  of  contempt,  to  punish  a  man  for  refusing  to  comply  with 
an  order  which  that  court  had  no  authority  to  make,  the  order  itself,  being  with- 
out jurisdiction,  is  void,  and  the  order  punishing  for  the  contempt  is  equally  void. 
And  when  the  proceedings  for  contempt  in  such  a  case  results  in  imprisonment, 
the  supreme  court  will   by  its  writ  of  habeas  corpus,  discharge  the  prisoner.^^ 

F.  Effect  and  Conclusiveness  of  Adjudication. — Effect. — When  a  court 
commits  a  party  for  a  contempt,  their  adjudication  is  a  conviction,  and  their 
commitment,  in  consequence,  is  execution. ^"^ 

Conclusiveness. — The  sole  adjudication  for  contempt,  and  the  punishment 
thereof,  belongs  exclusively  and  without  interference  to  each  respective  court.^'^ 
'The  power  of  a  court  to  make  an  order  carries  with  it  the  equal  power  to 
punish  for  a  disobedience  of  that  order,  and  the  inquiry  as  to  the  question  of 
disobedience  has  been,  from  time  immemorial,  the  special  function  of  the 
court.^^ 

IX.    Punishment. 

Where  a  person  commits  a  contempt  in  the  presence  of  a  United  States  court, 
he  may  be  punished  under  §  725,  Rev.  Stat.,  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  and  without  indictment.'"'^ 

X.     Power   of   Legislative   Bodies. 

A.  Source  of  Power. — The  right  of  the  house  of  representatives  to  punish 
the  citizen  for  a  contempt  of  its  authority  or  a  breach  of  its  privileges  can  de- 
rive no  support  from  the  precedents  and  practices  of  the  two  houses  of  English 


54.  To  be  heard.— Hovey  v.  Elliott,  167 
U.    S.    409,    413.   42    L.    Ed.    215. 

It  is  not  necessary  for  the  court  to  re- 
quire service  of  interrogatories  upon  the 
person  charged  with  contempt,  so  that, 
in  answering  them,  he  can  purge  himself 
of  the  contempt  charged.  It  can,  in  its 
discretion,  adopt  such  mode  of  determin- 
ing that  question  as  it  deems  proper,  pro- 
vided due  regard  is  had  to  the  essential 
rules  that  obtain  in  the  trial  of  matters 
of  contempt.     In   re   Savin,  131   U.   S.   267, 

278,  33  L.  Ed.  150. 

Where  a  person  charged  with  contempt 
is  entitled,  of  right,  to  purge  himself,  un- 
der oath,  of  the  contempt,  that  right  is 
not  denied  to  him.  where  he  is  informed 
of  the  nature  of  the  -charges  against  him 
by  the  testimony  of  a  witness  taken  down 
by  a  sworn  stenographer  at  the  prelimi- 
nary examination,  and  is  present  at  the 
hearing  of  the  contempt,  is  represented 
by  counsel,  testifies  under  oath  in  his  own 
behalf,  and  has  full  opportunity  to  make 
his   defense.      In   re   Savin,   131    U.    S.   267, 

279,  33    L.    Ed.    150. 

55.  Relief  by  habeas  corpus. — In  re  Ay- 
ers.  123  U.  S.  443,  483,  31  L.  Ed.  216,  where 
a  person  in  England  obtained  an  injunc- 
tion in  a  circuit  court  of  the  United 
States,  against  certain  officers  of  the  com- 
monwealth of  Virginia,  prohibiting  them 
from  suing  to  enforce  collections  of  taxe=;, 
and    subsequently    such    officers    were    ad- 


judged guilty  of  contempt  aind  imprisoned 
by  the  circuit  court  for  violating  its  or- 
der; the  supreme  court  held  that  such  a 
suit  was  the  same  as  a  suit  against  the 
state  of  Virginia  within  the  meaning  of 
the  eleventh  amendment  to  the  consti- 
tution, and  therefore,  the  circuit  court 
was  without  jurisdiction,  consequently,  its 
orders  were  void,  and  the  prisoners  were 
not  guilty  of  contempt,  and  were  dis- 
charged on  habeas  corpus  by  the  supreme 
court.  See,  generally,  the  title  HABEAS 
CORPUS. 

In  re  Sawyer,  124  U.  S.  200,  31  L.  Ed. 
402,  where  a  circuit  court  of  the  United 
States  issued  an  injunction,  against  the 
mayor  and  council  of  a  city  to  restrain 
them  from  removing  a  city  ofiicer  from 
office,  and  then  imprisoned  them  for  con- 
tempt in  disobeying  such  order;  the  su- 
preme court  held  that  the  circuit  court 
was  without  jurisdiction  in  the  case,  there- 
fore, its  orders  were  void,  and  the  court 
released  the  mayor  and  council  on  habeas 
corpus. 

53.  Effect  of  adjudication. — Ex  parte 
Kearney,  7  Wheat.  38,   42,   5  L.   Ed.  391. 

57.  Conclusiveness. — New  Orleans  v. 
Steamship  Co.,  20  Wall.  387.  392,  22  L. 
Ed.    354. 

58.  In  re  Debs,  158  U.  S.  564,  594,  39 
L.    Ed.   1092. 

59.  In  re  Cuddy,  131  U.  S.  280,  284,  33 
L.   Ed.   154. 
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parliament,  nor   from  the  adjudged  cases  in  which  EngHsh  courts  have  upheld 
these   practices. *^o 

Constitutional  Authority.— No  general  power  of  inflicting  punishment  for 
contempt  is  conferred  on  either  house  by  the  constitution."!  And,  quaere, 
whether  the  power  to  punish  for  contempt  exists  as  one  necessary  to  enable 
either  house  of  congress  to  exercise  successfully  their  function  of  legislation.^^^ 
But  the  constitution  expressly  empowers  each  house  to  punish  its  own  members 
for  disorderly  behavior.  Such  misconduct  may  consist  of  refusal  to  obey  some 
rule  made  by  the  house  for  the  preservation  of  order,  or  for  the  breach  of  rules 
in  regard  to  attendance.  And  the  punishment  may,  in  a  proper  case,  be  im- 
prisonment."^ 

B.  Review  by  the  Supreme  Court.— The  house  of  congress  has  not  the 
general  right  possessed  by  the  courts  to  punish  for  contempt — the  cases  in  which 
they  can  do  this  being  very  limited — and  where  the  rights  and  liberties  of  the 
subject  are  concerned,  the  legality  of  its  actions  may  be  examined  and  determined 
by  the  supreme  court. "^ 

C.  Refusal  to  Answer  Pertinent  Questions. — The  refusal  to  answer  perti- 
nent questions  in  a  matter  of  inquiry  within  the  jurisdiction  of  the  senate,  con- 
stitutes a  contempt  of  that  body,  and  by  the  statute  this  is  also  made  an  offense 
against  the  United  States."'*^ 

D.  Inquiry  into  Private  Affairs  of  Citizens. — No  person  can  be  punished 
for  contumacy  as  a  witness  before  either  House,  unless  his  testimony  is 
required  in  a  matter  into  which  the  House  has  jurisdiction  to  inquire,  and  neither 
of  these  bodies  possess  the  general  power  of  making  inquiry  into  private  affairs 
of  a  citizen."-^ 


60.  Source  of  power. — Kilbourn  v. 
Thompson,  103  U.  S.  168.  189,  2G  L.  Ed. 
377. 

61.  Constitutional  authority. — Kilboifrn 
iv.  Thompson,  103  U.  S.  168,  182.  26  L. 
Ed.  377. 

62.  Kilbourn  v.  Thompson,  103  U.  S. 
168,    189,   26   L.    Ed.   377. 

63.  Kilbourn  v.  Thompson,  103  U.  S. 
168.   189,  190.  26   L.   Ed.  377. 

64.  Review  by  the  supreme  court. — In 
Kilbourn  v.  Thompson,  103  U.  S.  168, 
197,  199,  26  L.  Ed.  377.  Overruling  a  part 
of  Anderson  v.  Dunn,  which  held  that  the 
house  could  take  cognizance  of  contempts 
committed  against  itself,  either  by  its 
own  members  or  by  third  persons. 

64a.  Refusal  to  answer  pertinent  ques- 
tions.— In  re  Chapman,  Petitioner,  166  U. 
S.    661,    671,    41    L.    Ed.    1154. 

"In  Kilbourn  v.  Thompson,  103  U.  S. 
168,  26  L.  Ed.  377,  among  other  impor- 
tant rulings,  it  was  held  that  there  ex- 
isted no  general  power  in  congress,  or 
in  either  house,  to  make  inquiry  into  the 
private  affairs  of  a  citizen;  that  neither 
house  could,  on  the  allegation  that  an 
insolvent  debtor  of  the  United  States  was 
interested  in  a  private  business  partner- 
ship, investigate  the  affairs  of  that  partner- 
ship, as  a  mere  matter  of  private  concern; 
and  that  consequently  there  was  no  au- 
thority in  either  house  to  compel  a 
witness  to  testify  on  the  subject.  The 
case  at  bar  is  wholly  dififerent.  Specific 
charges  publicly  made  against  senators 
had  been  brought  to  the  attention  of  the 
senate,  and  the  senate  had  determined 
that  investigation  was  necessary.  The 
subject  matter  as  affecting  the  senate  was 


within  the  jurisdiction  of  the  senate.  The 
questions  were  not  intrusions  into  the  af- 
fairs of  the  citizens;  they  did  not  seek 
to  ascertain  any  facts  as  to  the  conduct, 
methods,  extents  or  details  of  the  busi- 
ness of  the  firm  in  question,  but  only 
whether  that  firm,  confessedly  engaged 
in  buying  and  selling  stocks,  and  the  par- 
ticular stock  named,  was  employed  by 
any  senator  to  buy  or  sell  for  him  any 
of  that  stock,  whose  market  price  might 
be  affected  by  the  senate's  action.  We 
cannot  regard  these  questions  as  amount- 
ing to  an  unreasonable  search  into  the 
private  affairs  of  the  witness  simply  be- 
cause he  may  have  been  in  some  degree 
connected  with  the  alleged  transactions, 
and  as  investigations  of  this  sort  are 
within  the  power  of  either  of  the  two 
houses  they  cannot  be  defeated  on  purely 
sentimental  grounds."  In  re  Chapman, 
Petitioner,  166  U.  S.  661,  668,  41  L.  Ed. 
1154. 

65.  Inquiry  into  private  affairs  of  citi- 
zens.— Kilbourn  v.  Thompson,  103  U.  S. 
KiS.  190.  26  L.  Ed.  377.  See  ante,  "Re- 
fusal    to     Answer     Pertinent     Questions," 

X,  c. 

In  Kilbourn  v.  Thompson,  103  U.  S. 
168,  26  L.  Ed.  377,  a  company  that  was  a 
debtor  of  the  United  States  became  in- 
solvent and  bankruptcy  proceedings  were 
instituted  in  the  district  court.  While  the 
proceedings  were  going  on.  resolutions 
were  made  by  the  house  of  representatives 
authorizing  an  investigation  of  the  com- 
pany's affairs,  and  in  furtherance  of  such 
resolutions  they  appointed  an  examining 
committee;  this  committee  summoned 
one     Kilbourn     before     them     as     a    wit- 
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E.  Punishment. — The  power  of  the  house  to  punish  for  contempt,  extends 
to  the  imprisonment  of  the  guihy  party,  which  cannot  exceed  the  time  of  ad- 
journment.^^ 

XL    Appeal  and  Error. 

See,  generally,  the  title  Appeal  and  Error,  vol.  1,  p.  333. 

CONTENTS.— See  note  1. 

CONTENTS  UNKNOWN.— See  the  title  Bill  of  Lading,  vol.  3,  p.  237. 

CONTIGUOUS.— See  note  2. 

CONTINGENT  FEES. — See  the  titles  Attorney  and  Client,  vol.  2,  p. 
724;  Champerty  and  Maintenance,  vol.  3.  p.  671. 

CONTINGENT  REMAINDERS.— See  the  title  Remainders,  Reversions 
and  Executory  Interests. 

CONTINGENT,  REMOTE  AND  SPECULATIVE  DAMAGE.— See  the 
title  Damages. 

CONTINGENT  RIGHTS.— See  note  3. 

CONTINUANCE  IN  OFFICE.— See  note  4. 

CONTINUED   OF  COURSE.— See  note  5. 


ness,  but  he  refused  to  answer  ques- 
tions or  produce  certain  papers  as 
requested,  and  as  a  consequence  was 
adjudged  guilty  of  contempt  by  the 
house,  and  was  imprisoned.  He  then 
brought  suit  against  the  committee  and 
the  sergeant  at  arms  by  whom  he  was 
imprisoned.  The  supreme  court  held  that 
the  subject  matter  was  one  beyond  the 
constitutional  authority  of  the  legislature 
—being  judicial  and  not  legislative— that 
the  committee,  therefore,  had  no  lawful 
authority  to  require  Kilbourn  to  testify 
as  a  witness  beyond  what  he  voluntarily 
chose  to  tell;  that  the  orders  and  resolu- 
tions of  the  house,  and  the  warrant  of  the 
speaker,  under  which  Kilbourn  was  im- 
prisoned, were,  in  the  manner,  void  for 
want  of  jurisdiction  in  that  body,  and 
that  his  imprisonment  was  without  any 
lawful   authority. 

66.  Punishment. — Anderson  v.  Dunn,  6 
Wheat.  204.  230,  5   L.  Ed.  242. 

1.  Contents.— In  Sere  v.  Pitot,  6  Cranch 
332,  335,  3  L.  Ed.  240,  it  is  said:  "The 
term  'other  chose  in  action.'  is  broad 
enough  to  comprehend  either  case;  and 
the  word  contents  is  too  ambiguous  in  its 
import,  'to  restrain  that  general  terrn. 
The  contents  of  a  note  are  ^the  sum  it. 
shows  to  be  due;  and  the  satn'e"  may,  with- 
out much  violeJiGe  to  language,  be  said 
of  an  account."  See,  also.  North  Ameri- 
can Trans.,  etc.,  Co.  v.  Morrison.  178  U. 
S  262  44  L.  Ed.  1061;  Mexican  N.  R.  Co. 
V  Davidson,  1.57  U.  S.  201,  39  L.  Ed.  672. 
See.  also,  CHOSE  IN  ACTION,  vol.  3, 
p.   784.     And    see   the   title   COURTS. 

2.  Contiguous. — A  grant  of  exclusive 
power  to  supply  water  to  a  municipality 
and  its  inhabitants  provided  that  noth- 
ing therein  "shall  be  so  construed 
as°  to  prevent  the  city  council  from 
granting  to  any  person  or  persons, 
contiguous  to  the  river,  the  privilege  of 
laying  pipes  to  the  river,  exclusively  for 
his  or  their  own  use."  In  construing 
this  exception  the  court  said:  "The  con- 
tract with  the  waterworks  company  does 
not  interfere  with,  but  expressly  reserves. 


the  riparian  rights  of  any  one  'contiguous 
to  the  river.'  To  that  class  the  appellee 
does  not  belong;  for  his  hotel  is  distant 
many  blocks  from  the  Mississippi  River, 
and  others  own  and  occupy  the  inter- 
vening propertj\"  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  682,. 
29  L.  Ed.  525. 

3.  Contingent  rights. — In  Pearsall  v. 
Great  Northern  R.  Co..  161  U.  S.  64G, 
673,  40  L.  Ed.  838,  it  is  said:  "It  is  said 
by  Mr.  Justice  Cooley,  that  'rights  are 
vested,  in  contradistinction  to  being  ex- 
pectant or  contingent.  They  are  vested 
when  the  right  to  enjoyment,  present  or 
prospective,  has  become  the  property  of 
some  particular  person  or  persons  as  a 
present  interest.  They  are  expectant,  when 
they  depend  upon  the  continued  ex- 
istence of  ,the  present  condition  of  things 
until  the  happening  of  some  future  event. 
They  are  contingent,  when  they  are  only 
to  come  into  existence  or  an  event  or 
condition  which  may  not  happen  or  be 
performed  until  some  other  event  may 
prevent  their  vesting.'  Principles  of 
Const.  Law.  332."  See,  generally,  the 
title    CONSTITUTIONAL    LAW. 

4.  Continuance  in  office. — Quaere^ 
whether  the  sureties  in  a  marshal's  bond, 
conditioned  for  the  faithful  execution  of 
his  duty,  "during  his  continuance  in  the 
said  office.''  are  liable  for  money  received 
by  him,  after  his  removal  from  office,  upon 
an  execution  which  remained  in  his  hands 
at  the  time  of  such  removal?  United 
States  V.  Giles,  9  Cranch  212,  3  L.  Ed. 
708.  See.  generally,  the  titles  PUB- 
LIC OFFICES;  PRINCIPAL  AND- 
SURETY. 

5.  Continued  of  course. — In  McDowell 
r.  United  States,  159  U.  S.  596,  600,  40  L. 
Ed.  271,  it  is  said:  "The  declaration  that 
the  process,  etc.,  shall  be  continued,  of 
course,  means  simplj'-  continued  without 
any  special  order,  and  was  obviously  de- 
signed to  prevent  that  failure  of  right 
which  in  many  cases  might  otherwise  re- 
sult from  the  absence  of  a  judge." 


CONTINUANCES. 

BY    FRANK    STUART, 

I.   Continuances  in  Civil  Cases,  544. 
A.  At  Law,  544. 

1.  General   Consideration,   544. 

2.  Power  to  Continue,  544. 

3.  As  a  Matter  of  Discretion,  544. 

4.  Continuances  by  Operation  of  Law,  544. 

5.  Grounds,  544. 

a.  In  General,  544. 

b.  Loss  of  Record,  544. 

c.  Delay  in   Filing   Pleadings,   544. 

d.  Lack  of   Preparation,    544. 

e.  Absence  of  Counsel,  545. 

f.  Absence  of  Party,  545. 

(1)  In  General,  545. 

(2)  Sickness,   545. 

g.  Death  of  Party,  545. 

h.  Absence  of  Evidence  or  Witnesses,    545. 

(1)  In  General,  545. 

(2)  Cumulative    Evidence,    545. 

(3)  Sickness  of  Witness,  545. 

(4)  Effect  of  Statute  Authorizing    Taking    of    Deposition, 

545. 

(5)  Necessity   for  Exercising  Due^  Diligence,  545. 

(6)  Competency  and  Materiality.  546. 

i.  Defense  to  Claim  on    Bond    for    Erroneous    Assessment    of 

Duties,  546. 
6.  The  Affidavit,  546. 

a.  Who  May  Make,  546. 

b.  Form  and  Contents,  546. 

c.  Affidavit  as  Part  of  Record,  546. 

7.  Terms  on  Granting,  546. 

8.  Order  of  Entry,  546. 

9.  Appeal  and  Error,   547. 

B.  Continuances  in   Chancery   Cases,   547. 

1.  As  a  Matter  of  Discretion,  547. 

2.  Grounds,  547. 

3.  Appeal  and  Error,  547. 

n.    Continuances  in  Criminal  Cases,   547. 

A.  General   Consideration,  547. 

B.  Power  to  Grant,  547. 

C.  Continuance  as  a   Matter  of  Discretion.   547. 

D.  Fees  of  Commissioner  for  Granting,  548. 

E.  Appeal   and  Error,   548 

CROSS   REFERENCES. 
See  the  titles   Adjournments,  vol.    1,  p.   118;  Appeal  and  Error,  vol.   1, 
p    333;  Dismissal,  'Discontinuance  and  Nonsuit. 

As  to  postponement  of  sentence,  see  the  title  Sentence  and  Punishment. 
As  to  power  of  de  facto  judge  to  order  a  continuance,  see  the  titles  De  Facto 
Officers;  Judges;  Public  Officers. 

(543) 


544 


CONTINUANCES. 


I.    Continuances  in  Civil  Cases. 

A.  At  Law — 1.  General  Consideration. — A  court  cannot  lay  down  a  gen- 
eral rule  for  the  continuance  of  causes;  but  must,  under  the  circumstances  of 
each  case,  take  care  that  injustice  is  not  done,  either  by  precipitate  trials  or  wan- 
ton delays,  and  where  there  appears  to  be  a  fair  ground  for  the  postponement,  the 
cause   will   be   continued.^ 

2.  Power  to  Continue. — A  court  has  power  to  open  its  judgment  rendered 
at  the  present  term  and  continue  the  cause,  if,  upon  the  record,  one  of  the 
judges  who  concurred  in  the  decision  supposes  it  to  be  erroneous. ^ 

3.  As  A  Matter  of  Discretion. — It  rests  in  the  sound  discretion  of  the 
court  below  to  grant  or  refuse  a  motion  to  continue  a  case.3  g^t  where,  under 
the  recognized  practice,  a  party  makes  a  clear  case  for  a  continuance,  it  is  an 
abuse  of  discretion  to  refuse  it.^ 

4.  Continuances  by  Operation  oe  Law. — In  the  supreme  court  of  the 
District  of  Columbia  if  any  matter  in  hand  is  not  disposed  of  at  one  term,  it  is 
deemed  to  have  been  continued  to  the  next.  \Miatever  parties  are  bound  to  take 
notice  of  at  one  term  they  must  follow  to  the  next,  if  they  are  not,  in  some  ap- 
propriate   form,    dismissed    from    further    attendance.^ 

5.  Grounds — a.  In  General. — Where  there  appears  to  be  a  fair  ground  for 
postponement,  the  cause  will  be  continued.^ 

b.  Loss  of  Record. — The  loss  of  a  record,  and  an  unsuccessful  search  for  it, 
presents  a  good  cause  for  a  continuance.' 

c.  Delav  in  Filing  Pleadings. — See  post,  "Continuances  in  Chancery  Cases," 

I,  B.         " 

d.  Lack  of  Preparation. — Lack  of  preparation  caused  by  death  of  party  s 
only  counsel  is  ground   for  a  continuance. ^ 


1.  General  consideration. — Symes  r.  Ir- 
vine, 2  Dall.  383,  384.  1  L.  Ed.  425.  Com- 
pare Hunter  v.  Fairfax,  3  Dall.  305,  1  L. 
Ed.  613.  See  post,  "As  a  Matter  of  Dis- 
cretion," I.  A,  3. 

2.  Power  to  continue. — United  States  v. 
Knight,  1  Black  488,  17  L.  Ed.  80.  See  the 
title    REHEARING. 

As  to  power  to  continue  criminal  cases, 
see  post,  "Continuances  in  Criminal 
Cases."  II.  •  ,         -n* 

Power  to  adjourn. — See  the  title  AD- 
JOURNMENTS,  vol.    1.   p.    118. 

3.  Granting  or  refusing  continuance  dis- 
cretionary.— Thompson  z'.  Selden.  20  How. 
194  15  L  Ed.  1001;  Marine  Ins.  Co.  v. 
Hodgson,  6  Cranch  206,  217.  218.  3  L.  Ed. 
200;  Sims  v.  Hundley.  6  How.  1,  12  L. 
Ed'  319;  Hardy  v.  United  States,  186 
U  S  "^24  226,  46  L.  Ed.  1137;  McFaul 
r' Ramsey,  20  How.  523.  15  L.  Ed.  1010; 
United  States  v.  Rio  Grande,  etc..  Irriga- 
tion Co.,  184  U.  S.  416.  46  L.  Ed.  619; 
Goldsby  v.  United  States,  160  U.  S.  70, 
40  L.  Ed.  343;  Woods  v.  Young,  4  Cranch 
237,  2  L.  Ed.  607;  Hunter  v.  Fairfax,  3 
Dall.  305.  1  L.  Ed.  613;  Barrow  v.  Hill, 
13  How.  54.  14  L.  Ed.  48;  Crumpton  v. 
United  States,  138  U.  S.  361,  34  L.  Ed. 
958;  Cox  V.  Hart,  145  U.  S.  376,  36  L. 
Ed.' 741;  Earnshaw  v.  United  States,  146 
U  S  60,  68.  36  L.  Ed.  887;  Means  v. 
Bank.  146  U.  S.  620,  36  L.  Ed.  1107; 
Isaacs  V.  United  States,  159  U.  S.  487, 
489,  40  L.  Ed.  229;  Cook  v.  Burnley.  11 
Wall.  672.  676,  20  L.  Ed.  84;  Fidelity, 
etc..  Co.  V.  Bucki,  etc.,  Co.,  189  U.  S.  135, 


143,  47  L.  Ed.  744;  Crim  V.  Handley,  94 
U.   S.  652.  24  L.  Ed.  216. 

As  to  a  review  for  an  abuse  of  this  dis- 
cretion, see  the  title  APPEAL  AND  ER- 
ROR,  vol.    1,   p.   987. 

Illustration. — The  postponement  of  a 
trial  based  on  the  grounds  of  the  absence 
of  a  witness,  and  the  illness  of  one  of 
party's  counsel,  is  within  the  discretion 
of  the  trial  court.  Means  v.  Bank,  146 
U.  S.  620,  629,  36  L.   Ed.  1107. 

4.  Abuse  of  discretion. — Earnshaw  v. 
United  States,  146  U.  S.  60,  68,  36  L. 
Ed.  887;  Means  v.  Bank,  146  U.  S.  620. 
629.  36  L.  Ed.  1107;  Isaacs  v.  United 
States.  159  U.  S.  487,  489,  40  L.  Ed.  229. 
See  the  title  APPEAL  AND  ERROR, 
vol.  1.  p.  988. 

Review.— See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  987. 

5.  Continuance  by  operation  of  law. — > 
Goddard  r.  Ordway,  101  U.  S.  745,  751. 
25  L.  Ed.  1040.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  987. 

6.  Fair  grounds  for  postponement. — 
Symes  v.  Irvine,  2  Dall.  383,  384.  1  L.  Ed. 
425.  Compare  Hunter  v.  Fairfax,  3  Dall. 
305,  1  L.  Ed.  613.  See  ante,  "General  Con- 
sideration,"  I,  A,   1. 

7.  Loss  of  record. — Crim  v.  Handley.  94 
U.  S.  652,  24  L  Ed.  216.  See  the  title 
LOST  INSTRUMENTS  AND  REC- 
ORDS. 

8.  Lack  of  preparation. — Where  a  case 
is  of  great  importance,  the  death  of  a 
party's  only  counsel  just  before  the  term 
will  be  grounds  for  a  continuance,  if  the 
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e.  Absence  of  Counsel  — The  sickness  of  leading  counsel  is  sufficient  ground 
for   a   continuance/' 

f.  Absence  of  Party — (1)  In  General. — Where  it  appears  that  the  defendant 
is   absent,    engaged    in    plaintiff's    service,    the   cause   will    be   continued. i" 

(2)  Sickness. — The  sickness  of  a  party  is  not  alone  ground  for  a  continu- 
ance.^^ But  if  there  is  filed  an  affidavit  stating  that  there  are  material  witnesses, 
who  have  not  been  summoned,  in  consequence  of  this  sickness;  or  if  the  plain- 
tiff himself  is  a  witness,  to  prove  books  or  tlie  like:  it  may  have  weight  with  the 
court,  otherwise  the  trial  must  proceed. ^^ 

g.  Death  of  Party. — This  subject  is  treated  elsewhere. ^^ 

h.  Absence  of  Evidence  or  Witnesses — (1)  In  General. — A  case  may  be  con- 
tinued  for  want  of  a  material   witness,  duly   subpcsnaed   and   served. i"* 

(2)  Cumulative  Evidence. — A  cause  will  not  be  continued  for  the  introduc- 
tion of  mere  cumulative  evidence,'''  unless  the  inlroduction  thereof  would  natu- 
rally affect  the  merits  of  the  case.'*^ 

(3)  Sickness  of  Witness. — The  sickness  of  a  witness  if  duly  presented 
and   supported   by  an   affidavit   in   due   form   is  ground    for   a   continuance. ^'^ 

(4)  Effect  of  Statute  Authorizing  Taking  of  Deposition. — It  is  not  sufficient 
reason  for  forcing  a  cause  to  a  trial,  in  the  absence  of  a  material  witness,  that 
an  act  of  congress  authorizes  his  deposition   to  be  taken.'** 

(5)  Necessity  for  'E.vercising  Pur  Piligence. — In  General. — In  order  to  ob- 
tain a  continuance  on  the  ground  of  the  absence  of  a  witness,  it  must  be  shown 
that  the  party  has  exercised  due  diligence  to  obtain  the  absent  witness.'^ 

What  Constitutes. — In  order  to  constitute  <.\u(^  tliligence,  the  party  asking  for 


party    has    not    had    time    to    secure    other 
counsel,    and    have    the    case    prepared    for 
argument   and   trial.     Hunter   v.    Fairfax,   3 
Dall.  305.  1   L.   Ed.  613.    See  the  title   AP 
PEAL  AND   ERROR,  vol.  2.  p.  3fi0. 

9.  Sickness  of  leading  counsel. — See  the 
citle  APPEAL  AND  ERROR,  vol  2.  p 
360. 

As  a  matter  of  discretion. — See  ante, 
"As   a   ALatter   of   IJiscretinn,"    L   A,  3. 

Death  of  counsel  causing  lack  of  prep- 
aration.—See  ante,  "Lack  of  Prepara- 
tion," L  A,  5.  d.  See.  also,  the  title  AP- 
PEAL AND   ERROR,   vol.   2.  p.   MW. 

Sicknes"  of  party. — See  post,  "Sick- 
ness."  L   -^    5,  f.   (2). 

On  appeal.— See  the  title  .A.PPEAL 
AND  ERROR,  vol.  1.  p.  988;  vol.  2,  p. 
360. 

10.  Absence  of  party. — Rcspi'blica  v. 
Matlack.  2  Dall.  108.  1   L.  Ed.  310. 

11.  Sickness  — Jones  v.  Little,  2  Dall. 
182,   1    L.    Ed.   :!40. 

12.  Jones  v.  Little,  2  Dal'  182,  1  L.  Ed. 
340. 

Sickness  of  counsel. — See  the  title  AP- 
PEAL   AND    ERROR,    v    1.   2.   p.   360. 

13.  Death  of  party. — See  the  title 
ABATEMENT.  REVIVAL  AND  SUR- 
VIVAL, vol.  1.  p.  12. 

Death  of  counsel. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  360.  See, 
also,  ante.  "Lack  of  Preparation,"  I,  A, 
5.    d. 

14.  Absence  of  material  witness  duly 
subpoenaed  and  served. — Schlosser  v. 
Lesher,  1  Dall.  2.51.  1  L.  Ed.  123;  United 
States  V.  Caldwell,  2  Dall.  333,  1  L.  Ed. 
404.  But  see  Pennington  v.  Scott,  2  Dall. 
94,  1  L.  Ed.  304.   See  post,  "Effect  of  Stat- 
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ute  .Authorizing  Taking  of  Deposition," 
I.    A.   5.  h.    (4) 

As  a  matter  of  discretion. — See  ante, 
"A>     .1     Matter     of     Discretion,"     I.     A,     3. 

Necessity  for  exercising  due  diligence. 
—  See  post,  "Necessity  for  Exercising  Due 
Diligence,"    I,    .\,    5.    h.    (.5). 

15.  Cumulative  evidence. — Mitchel  v. 
United  States,  9  Pet.  711.  724,  9  L.  Ed. 
283;  United  States  v.  The  Brig  Union,  4 
Cranch    216,  2    L.    Ed.  600. 

Documentary  evidence. — A  cause  will 
not  be  continued  for  the  purpose  of  ob- 
taining additional  documentary  evidence. 
.Mitchel  V.  United  States,  9  Pet.  711,  724, 
9  L.  Ed.  283.  See  the  title  DOCUMEN- 
TARY   EVIDENCE. 

Value. — After  deciding  the  question  of 
value,  upon  the  weight  of  the  evidence, 
the  court  will  not  continue  the  cause,  for 
the  party  to  produce  further  evidence  as 
to  the  value.  United  States  z'.  The  Brig 
Union,  4   Cranch  216.  2   L.   Ed.   600. 

16.  Cumulative  evidence  affecting  merits 
of  case. — A  cause  will  not  be  continued 
for  the  purpose  of  obtaining  additional 
documentary  evidence  unless,  the  court 
is  satisfied  that  the  introduction  thereof 
would  naturally  affect  the  merits  of  the 
case.  Mitchel  v.  United  States,  9  Pet.  711. 
724.  9  L.  Ed.  283.  See  the  title  DOCU- 
MENTARY   EVIDENCE. 

17.  Sickness  of  witness. — Crim  7A  Hand- 
ley,  94  U.  S.  6.52,  24  L.  Ed.  216.  See  the 
title   WITNESSES. 

18.  Statute  authorizmg  deposition. — 
Symes  v.  Irvine.  2  Dall.  383,  1  L.  Ed.  425. 
See   the  title   DEPOSITIONS. 

19.  Diligence. — Pennington  V-  Scott,  2 
Dall.   94,   1   L.    Ed.  304. 
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the  continuance  must  have  pursued  every  step  required  by  law  to  obtain  the 
witness. 2^ 

(6)  Competency  and  Materiality. — In  order  to  obtain  a  continuance  on  the 
ground  of  tiie  absence  of  a  witness,  it  must  be  shown  that  his  testimony  is'  ma- 
terial  and  competent. 21 

i.  Defense  to  Claim  on  Bond  for  Erroneous  Assessment  of  Duties. — Under 
the  65th  section  of  the  duty  act  of  1799,  where  a  bond  has  been  given  for  duties, 
and  errors  in  the  calculation  thereof  are  alleged  on  affidavit,  at  the  first  term 
to  which  suit  has  been  brought  on  the  bond,  a  delay  of  one  term  is  allowed  for 
the  purposes  of  examination  and  correction.  Where  there  is  a  real  defense  to 
the  claim  on  the  bond,  an  opportunity  to  obtain  evidence  by  a  continuance,  ac- 
cording to  the  circumstances  of  the  case,  must  be  given. ^^ 

6.  The  Affidavit — a.  IVIio  May  Make. — The  affidavit  must  be  made  by 
some  one  interested  in  the  suit  or  action. ^^ 

b.  Form  and  Contents. — It  is  not  necessary  on  an  affidavit  to  continue,  on  the 
ground  that  a  material  witness  is  absent,  to  inquire  what  the  testimony  would 
be,  in  order  that  it  might  appear  whether  it  was  really  material. ^-^ 

c.  Affidaz-it  as  Part  of  Record. — See  the  title  Api'E-xl  and  Erkor,  vol.  2,  p. 
p.  198. 

7.  Terms  on  Granting. — The  court  on  granting  a  continuance  may  order 
that  a  rule  be  granted  to  try  the  cause  at  the  next  term,  or.  the  applicant  suffer 
a  non  pros.^^  But  a  rule  for  trial  or  a  non  pros,  will  not  preclude  the  plaintiff 
from  showing  reasonable  cause  of  delay  at  the  next  term.^^ 

8.  Order  of  Entry. — A  continuance,  relating  back,  may  be  entered  at  any 
time,  to  effect  the  purposes  of  justice.^^     Where  a  continuance  has  been  granted, 


20.  What   constitutes    due     diligence. — 

Pennington  v.   Scott,  2   Dall.   94.    1    L.    Ed. 
304. 

Necessity  of  subpoena. — "The  defend- 
ant moved  to  put  ofiF  the  trial,  on  an  affi- 
davit that  an  attorney  of  this  court  was 
a  material  witness.  He  had  not  been 
subpoenaed;  but  had  promised  the  de- 
fendant to  attend;  and  had  left  town,  a 
few  days  ago.  Under  these  circumstances, 
the  court  did  not  think  a  subpcsna  neces- 
sary, to  entitle  the  defendant  to  put  of? 
the  trial."  White  v.  Lynch.  2  Dall.  183.  1 
L.  Ed.  341.  But  see  ante,  "In  General," 
I,  A.  5,  h,  (1).    See  the  title  WITNESSES. 

21.  Materiality  and  competency. — 
Means  v.  Bank,  146  U.  S.  620,  629.  36  L. 
Ed.  1107.  See  ante,  "In  General,"  I,  A, 
5,  h,  (1).  But  see  post,  "Form  and  Con- 
tents," I.  A,  6,  b. 

22.  Erroneous  assessment  of  duties. — 
United  States  v.  Phelps,  8  Pet.  700,  8  L. 
Ed.  1094.  See  the  title  REVENUE 
LAWS. 

23.  Who  may  make  affidavit. — The  affi- 
davit of  the  landlord  of  the  defendant,  who 
is  interested  in  the  suit,  may  be  received 
to  prove  the  absence  of  a  material  wit- 
ness, in  order  to  grant  a  continuance. 
Hunter  v.  Kennedy,  1  Dall.  81.  1  L.  Ed. 
46.  See  the  title  AFFIDAVITS,  vol.  1, 
p.   200. 

Where  two  actions  are  brought  on_  a 
note,  since  the  maker  is  liable  to  the  in- 
dorser,  the  maker  is  considered  as  even- 
tually interested  in  both  actions.  and 
hence  both  trials  may  be  postponed  on 
his  affidavit  alone.  Jackson  v.  Mason,  1 
Dall.  135.  1  L.  Ed.  70.  See  the  title  BILLS, 
NOTF^    \YD  rHT^CKP.  vol    3.  p.   2.^7. 


24.  Absence  of  material  writness. — Jack- 
son f  Mason,  )  Dall.  IS.'j.  1  L.  Ed.  70.  See, 
generally,  the  title  AFFIDAVITS,  vol. 
1.  p.  200.  But  see  ante,  "Competency  and 
Materiality,"    1,   A.   5,   h,    (6). 

Necessity  for  affidavit. — See  ante,  "Sick- 
ness of  Witness."  I.  A,  5,  h,   (3). 

25.  Terms. — Schlosser  v.  Lesher,  1  Dall. 
2.51,  1  L.  Ed.  123.  See  the  title  DIS- 
MISSAL, DISCONTINUANCE  AND 
NONSUIT. 

Illustration. — A  rule  for  trial  of  a  cause 
at  the  next  term,  or  a  non  pros,  will  be 
granted  where  the  plaintiff  has  been  guilty 
of  negligence  in  obtaining  documentary 
evidence.  Todd  v.  Thompson,  2  Dall.  105, 
1  L.  Ed.  309.  See  the  titles  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT; 
DOCUMENTARY   EVIDENCE. 

Entry  of  continuance  by  mistake.^ 
Where  an  entry  for  a  continuance  has 
been  made  by  mistake,  which  is  discov- 
ered at  once,  and  notice  thereof  given,  it 
does  not  prevent  the  party  from  insisting 
on  a  rule  for  trial  at  the  next  term,  or 
non  pros.,  if  the  plaintiff  has  suffered  no 
injury,  but  it  seems  otherwise  if  the  plain- 
tiff has  suffered  injurv  therebv.  Nesbit 
V.   Pope.   2   Dall.   143.   i'L.   Ed.  324. 

26.  Reasonable  grounds  for  delay  at 
next  term. — Schlosser  v.  Lesher,  1  Dall. 
251,    1    L.    Ed.   123. 

27.  Continuance  relating  back. — Shep- 
pard  V.  Wilson.  6  How.  259.  260.  12  L.  Ed. 
430.     See    the   title    REL-ATION. 

Effect  of  entry  by  mistake  as  preclud- 
ing rule  for  trial  at  next  term,  or  non 
pros. — See  ante,  "Terms  on  Granting,"  I, 
.A.  7. 
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but  nothing  afterwards  is  done  in  the  cause,  a  continuance  cannot  be  arbitrarily 
entered,   m   order  to   preserve   the   lien   of   a   domestic   attachment.28 

9.  Appeai.  and  Error.— See  the  title  Appeal  and  Error,  vol.  1,  p.  987-  vol 
2,  p.  360.  '  ' 

B.  Continuances  in  Chancery  Cases— 1.  As  a  Matter  of  Discretion.— 
The  granting  of  a  continuance  in  chancery  is  within  the  discretion  of  the  court. 29 

2.  Grounds. — A  court  of  chancery  will  be  disposed  to  hear  favorably  every 
application  to  postpone  a  trial,  until  the  plaintifif  has  filed  a  satisfactory  answer 
to  a  bill  in  equity .^^ 

3.  Appeal  and  Error.— See  the  title  Appeal  and  Error,  vol.  1.  p  987-  vol 
2,  p.  360.  '       ■ 

II.     Continuances   in    Criminal   Cases. 

A.  General  Consideration. — With  respect  to  motions  for  continuance,  the 
granting  or  refusal  of  them  is  unquestionably  a  necessary  incident  to,  and  a 'part 
of,  the  hearing  and  determining  of  criminal  charges ;  and  the  exercise  of  that 
power  in  such  criminal  proceedings  is  indispensable  to  the  right  of  the  accused 
to  have  a  fair  and  full  investigation  of  the  offense  charged  against  him  and  to 
a  sufficient  time  for  the  summoning  of  his  witnesses  as  well  as  for  employing 
anfl  consulting  with   counsel  to  aid   him  in  his  defense.^^ 

B.  Power  to   Grant. — A  continuance  may  be  granted   in  a  criminal  case.-"^- 

C.  Continuance  as  a  Matter  of  Discretion. — The  granting  or  refusino-  of 
a  continuance  in  a  criminal  case  is  generally  a  matter  of  discretion.^^ 


28.  Hooton  v.  Will.  1  Dall.  4.iO.  ]  L. 
Ed.  218.  See.  generally,  the  title  AT- 
TACHMENT AND  GARNISH  ME.XT, 
vol.   2,  p.  660. 

29.  Continuances  in  equity. — See  ante, 
"As   a   Matter   of   Di-^crctifni."   T.   A.  .3. 

A  subprena  in  chancery  wa.s  issued  from 
the  circuit  court  of  the  United  States  for 
the  Louisiana  district,  on  the  15th  of  July. 
1837,  returnable  to  the  next  term  of  the 
court,  to  be  holden  in  November;  some 
of  the  defendants  appeared,  and  an  affi- 
davit was  filed,  stating  that  upwards  of 
200  persons  were  named  as  defendants  in 
the  bill,  and  that  owing  to  the  epidemic 
in  New  Orleans  and  at  La  Fayette,  and 
the  absence  of  many  of  the  defendants,  it 
had  been  impossible  for  the  defendants  to 
prepare  for  a  defense  to  the  bill;  for  this 
and  for  other  reasons,  an  extension  of 
the  time  for  their  appearance  was  essen- 
tially necessary  for  their  proper  defense, 
etc.,  and  that  the  application  was  not 
made  for  delay.  The  circuit  court,  on  this 
affidavit,  laid  a  rule  on  the  complainants 
to  show  cause  why  the  defendants  should 
not  be  allowed  to  the  next  term  to  make 
their  appearance  and  defense;  and  that 
in  the  meantime  no  further  proceeding 
should  be  had  in  the  case;  the  solicitors 
for  the  complainants  moved  that  the 
cause  should  be  placed  on  the  rule  docket 
of  the  court,  that  the  complainants  might 
proceed  in  the  cause,  according  to  the 
chancery  practice;  this  motion  was  over- 
ruled by  the  circuit  court.  The  complain- 
ants moved  the  supreme  court  for  a  rule 
on  the  circuit  court  to  show  cause  why  a 
mandamus,  in  the  nature  of  a  procedendo, 
should  not  issue,  commanding  the  court 
to  send  the  case  to  the  rule  docket  of  the 
court.    We    can    perceive    nothing    in    the 


proceedings  of  the  circuit  court  to  war- 
rant the  rule  to  show  cause,  which  has 
been  asked  for  in  behalf  of  the  complain- 
ants; on  the  contrary,  judging  from  the 
evidence  contained  in  the  record,  the  con- 
duct of  the  court  in  relation  to  the  cause 
in  question,  appears  to  have  been  strictly 
conformable  to  the  practice  and  prin- 
ciples of  a  court  of  equity.  Poultney  v. 
La  Fayette.  12  Pet.  472,  9  L.  Ed.  1161.  See 
the    title     EQUITY. 

30.  Failure  to  file  answer. — Hurst  v. 
Hurst.  3  Dall.  .512,  1  L.  Ed.  700.  See  the 
title   EQUITY. 

Failure  to  answer  bill  of  discovery. — 
Where  the  plaintiff  has  failed  to  answer 
a  bill  of  discovery  filed  against  him.  the 
case  will  be  continued.  Hurst  v.  Hurst,  3 
Dall.  512,  1  L.  Ed.  700. 
COVERY. 

Affidavit. — See  ante, 
1,  A.  6,  a. 

31.  United  States  v.  Jones,  134  U.  S. 
483.  487,  33  L-  Ed.  1007.  See,  generally, 
the   title     CRIMINAL   LAW. 

32.  Power  to  grant  continuances  in 
criminal  cases. — King  v.  Rapp,  1  Dall.  9, 
1  L.  Ed.  14;  United  States  v.  Jones.  134 
U.  S.  483,  33  L.  Ed.  1007.  See  ante, 
"Power  to  Continue,"  L  A,  2;  "General 
Consideration."   11,  A. 

The  court  may  grant  a  continuance  in 
a  criminal  case  where  the  defendant  is  a 
clergyman  and  his  living  depends  on  his 
acquittal.  King  v.  Rapp,  1  Dall.  9.  1  L. 
Ed.  14. 

power  to  grant  in  civil  cases. — See  ante, 
"Power   to   Continue,"    I,   A,   2. 

33.  Continuances  in  criminal  cases  dis- 
cretionary.— Hardy  v.  United  States,  186 
U.   S.   224,   227,   46   L.    Ed.    1137;    Isaacs   v. 


See  the  title  DIS- 
'Who  May  Make," 


548 


CONTRABAND. 


D.  Fees  of  Commissioner  for  Granting. — The  decision  of  a  United 
States  circuit  court  commissioner  upon  a  motion  for  a  continuance  of  the  hearing 
of  a  criminal  charge  is  a  judicial  act  within  the  meaning  of  Rev.  Stat.,  §  847, 
and  hence  in  such  case  the  commissioner  is  entitled  to  a  per  diem  compensation.--' 

E.  Appeal  and  Error. — See  the  title  Appeai,  and  Error,  vol.  1,  p.  988;  vol. 
2,  p.   360. 

CONTRABAND.— See,  also,  the  titles  Prize;  War.  The  classification  of 
goods  as  contraband  or  not  contraband  has  much  perplexed  text  writers  and 
jurists.  A  strictly  accurate  and  satisfactory  classification  is  perhaps  imprac- 
ticable; but  that  which  is  best  supported  by  American  and  English  decisions 
may  be  said  to  divide  all  merchandise  into  three  classes.  Of  these  classes,  the 
first  consists  of  articles  manufactured  and  primarily  and  ordinarily  used  for  mil- 
itary purposes  in  time  of  war;  the  second,  of  articles  which  may  be  and  are 
used  for  purposes  of  war,  or  peace,  according  to  circumstances ;  and  the  third, 
of  articles  exclusively  used  for  peaceful  purposes.  Merchandise  of  the  first 
class,  destined  to  a  belligerent  country  or  places  occupied  by  the  army  or  navy 
of  a  belligerent,  is  always  contraband ;  merchandise  of  the  second  class  is  con- 
traband only  when  actually  destined  to  the  military  or  naval  use  of  a  belligerent ; 
while  merchandise  of  the  third  class  is  not  contraband  at  all,  though  liable  to 
seizure  and  condemnation  for  violation  of  blockade  or  siege. ^ 


United  States.  159  U.  S.  487,  489,  40  L. 
Ed.  229.  See,  also,  cases  cited,  ante,  "As 
a  Matter   of  Discretion,"   I.  A,  3. 

Illustrations. — It  appears  that  forty-nine 
days  before  the  case  was  called  for  trial 
an  application  was  made  and  granted  to 
have  the  witness,  whose  testimony  was 
desired,  summoned  at  the  expense  of  the 
government,  the  affidavit  showing  that 
she  was  within  the  jurisdiction  of  the 
court.  It  was  not  shown  that  any  dili- 
gence was  used  to  procure  the  attendance 
of  the  witness;  or  that  any  attachment 
was  asked  for,  although  the  trial  con- 
tinued for  several  days,  or  why  the  sub- 
pcena  was  not  served.  The  affidavit  did 
not  show  that  the  defendant  could  not 
make  the  same  proof  by  other  witnesses, 
or  that  he  could  not  safely  go  to  trial 
without  the  testimony  of  the  witness  in 
question.  In  fact,  all  that  the  affidavit 
showed  that  the  witness  could  prove  was 
established  by  other  testimony,  including 
that  of  the  defendant  himself.  Held, 
clearly  no  abuse  of  discretion  to  refuse  a 
continuance,  under  such  circumstances. 
Isaacs  V.  United  States,  159  U.  S.  487.  480, 
40  L.   Ed.   229. 

Defendant  was  indicted  in  the  district 
court  of  Alaska  for  murder;  an  affidavit 
was  filed  asking  for  a  continuance  of  the 
cause.  The  grounds  alleged  in  the  affidavit 
for  a  continuance  were  that  certain  wit- 
nesses for  the  defense*  would  testify  he 
was  not  at  the  scene  of  the  crime  at  the 
time  the  indictment  alleged  the  crime  to 
have  been  committed,  and  also  that  they 
would  explain  the  possession  of  certain 
money  found  on  the  defendant's  person. 
Held,  that  as  it  appeared  that  the  posses- 
sion of  the  money  found  on  the  defend- 
ant was  immaterial  to  the  charges,  and  as 
it  clearly  appeared  from  the   affidavit  of- 


fered by  the  government  in  opposition, 
that  some  of  defendant's  statements  were 
false,  that  there  was  no  abuse  of  discre- 
tion in  refusing  a  continuance  of  the 
cause.  Hardy  v.  United  States,  186  U.  S. 
224,  46  L.  Ed.  \\?yl.  See  the  title  CRIMI- 
NAL LAW. 

34.  Fees  of  commissioner. — United  States 
V.  Jones.  1,34  U.  S.  483,  487,  33  L.  Ed. 
1007;  United  States  v.  Ewing,  140  U.  S. 
142,  35  L.  Ed.  388.  See.  generally,  the  title 
UNITED  STATES  COMMISSIONERS. 

1.  Contraband.— The  Peterholf,  5  Wall. 
28.   58,    18    L.    Ed.    564. 

In  United  States  v.  Diekelman,  92  U.  S. 
520,  526,  23  L.  Ed.  742,  it  was  said:  "What 
is  contraband  depends  upon  circum- 
stances. Money  and  bullion  do  not  nec- 
essarily partake  of  that  character;  but, 
when  destined  for  hostile  use  or  to  pro- 
cure hostile  supplies,  they  do.  Whether 
they  are  so  or  not.  under  the  circum- 
stances of  a  particvilar  case,  must  be 
deterinined  by  some  one  when  a  ne- 
cessity for  action  occurs." 

In  The  Benito  Estenger,  176  U.  S.  568, 
573,  44  L.  Ed.  592,  the  court  quotes  and 
affirms  The  Commercen,  1  Wheat.  382, 
388.  4  L.  Ed.  116,  where  Mr.  Justice  Story 
said:  "By  the  modern  law  of  nations 
provisions  are  not,  in  general,  deemed 
contraband;  but  they  may  become  so, 
although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the 
war.  or  on  account  of  their  destination. 
*  *  *  If  destined  for  the  ordinary  use 
of  life  in  the  enemy's  country,  they  are  not, 
in  general,  contraband;  but  it  is  other- 
wise if  destined  for  military  use.  Hence, 
if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  naval  or 
military  equipment,  they  are  deemed 
contraband." 
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I.    Statutory  Provisions,    549. 

A.  Provisions   Stated,   549. 

B.  Object,  549. 

C.  Constitutionality,   549. 

II.   To  Whom  Statute  Applicable,  549. 

III.  Enforcement,   550. 

IV.  Deportation,   551. 

CROSS   REFERENCES. 

See  the  titles  Aliens,  vol.  1.  p.  210:  Chinese  Exclusion  Acts,  vol.  3,  p.  769. 
I.     Statutory  Provisions. 

A.  Provisions  Stated. — By  statute  it  is  made  unlawful  for  anyone,  in  any 
manner,  to  prepay  the  transportation,  or  encourage  the  importation  of  any  alien 
or  aliens,  into  the  United  States,  under  contract  or  agreement,  made  previous 
to  the  importation  of  such  alien  or  aliens,  to  perform  labor  or  service  of  any 
kind  in  the  United  States.^ 

B.  Object. — It  was  primarily  the  object  of  the  act  to  prohibit  the  introduc- 
tion of  assisted  immigrants,  brought  here  under  contracts  previously  made  by 
corporations  and  capitalists  to  prepay  their  passage  and  obtain  their  services  at 
low  wages  for  limited  periods  of  time.  It  was  a  measure  introduced  and  ad- 
vocated by  the  trades  union  and  labor  associations,  designed  to  shield  the  in- 
terests represented  by  such  organizations  from  the  efifects  of  the  competition 
in  the  labor  market  of  foreigners  brought  here  under  contracts  having  a  tendency 
to  stimulate  immigration  and  reduce  the  rates  of  wages. '-^ 

C.  Constitutionality. — The  contract  labor  law  act,-'  has  been  held  to  be  a 
proper  exercise  of  the  power  of  congress   and   is  consequently   valid.'* 

II.    To  Whom  Statute  Applicable. 

The  act  of  February  26,  1885,  is  applicable  only  to  cheap  and  unskilled  labor- 
ers.^    By  this  act  professional  actors,  artists,  lecturers,  singers  and   per.sons  em- 

1.  Provisions  stated. — Ekiu  v.  United  L.  Ed.  905.  affirming  fully  the  power  of 
States,  142  U.  S.  651,  H5  L.  Ed.  1140;  congress  over  the  exclusion  of  aliens, 
Church  of  the  Holy  Trinity  v.  United  there  can  be  little  doubt  in  the  matter. 
States,  143  U.  S.  457,  458,  36  L.  Ed.  226;  Lees  v.  United  States.  150  U.  S.  476,  479, 
United  States  v.  Laws,  163  U.  S.  258,  260,  37  L.  Ed.   1150. 

41   L.  Ed.  151.  Congress    having   the    absolute   power  to 

2.  Object.— United  States  v.  Laws,  163  exclude  aliens,  it  may  exclude  some  and 
U.   S.  258,  261,  41   L.   Ed.   151.  admit  others,  and  the  reasons   for  its  dis- 

3.  Act' of  February  26,  1885,  23  Stat.  crimination  are  not  open  to  challenge  in 
332     ch.   164.  the   courts.    Lees  v.  United   States,   150  U. 

4     Constitutionality   of  statute.— Kkiu  7'.  S.  476.  480,  37   L.   Ed.    1150.    See   the  title 

United    States.    142    U.    S.    651,    35    L.    Ed.  ALIENS,  vol.  1,  p.  210. 

1146-    Church    of    the     Holy      Trinity      v.  Penalty  for  breach,   see  post.   "Enforce- 

Unit'ed    States,    143    U.    S.    457,    36    L'    Ed.  ment,"   ITL 

226;  Lees  v.  United  States,  150  U.  S.  476,  5.     Cheap    and    unskilled    laborers— Re- 

479,'  37   L    Ed.   1150.     See   the   title    CON-  ferring  back  tn  the   report  of  the  commit- 

STITUTIONAL   LAW,   ante,   p.    1.  tee    of    the    house    of    congress    there    ap- 

In  Church  of  the  Holy  Trinity  z>.  United  pears  this  language:    "It  seeks  to  restram 

States,    143   U.   S.   457,   36    L.    Ed.   226,   the  and  prohibit  the   immigration   or  importa- 

constitutionality   of   the    alien    contract   la-  tion    of    laborers    who    would    have    never 

bor     act    was     assumed;     and     since     The  seen   our   shores   but   for   the   mducements 

Chinese    Exclusion    Case,    130    U.    S.    581,  and    allurements    of   men    whose    only   ob- 

32  L.  Ed.  1068,  and  the  case  of  Fong  Yue  ject  is  to   obtain   labor  at  the  lowest  pos- 

Tin<^   V    United    States,    149   U.    S.    698,   37  sible  rate,  regardless  of  the  social  and  ma- 
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ployed  strictly  as  personal  or  domestic  servants  are  not  excluded  from  the 
country.^  By  the  act  of  March  3,  1891,  the  act  of  1885  was  amended  so  as  to 
exclude  ministers,  professors  and  persons  belonging  to  any  recognized  profes- 
sion from  its  operation  J 

Chemist. — A  contract  made  with  an  alien  in  a  foreign  country  to  come  to 
this  country  as  a  chemist  on  a  sugar  plantation  in  Louisiana,  in  pursuance  of 
which  contract  such  alien  does  come  to  this  country  and  is  employed  on  a  sugar 
plantation  in  Louisiana,  and  his  expenses  paid  by  the  defendant,  is  not  a  con- 
tract to  perform  labor  or  service  as  prohibited  in  the  act  of  congress  passed 
February  26,  1885.8    • 

III.    Enforcement. 

« 

Imposition  of  Penalty  for  Breach. — Given  the  power  to  exclude,  congress 
has  a  right  to  make  that  exclusion  effective  by  punishing  those  who  assist  in  in- 
troducing, or  attempting  to  introduce,  aliens  in  violation  of  its  prohibition. 
The  importation  of  alien  laborers,  who  are  under  previous  contract  to  perform 


terial  well-being  of  our  own  citizens  and 
regardless  of  the  evil  consequences  which 
result  to  American  laborers  from  such 
immigration."  Church  of  the  Holy  Trin- 
ity V.  United  States,  143  U.  S.  457.  465,  36 
L.    Ed.   226. 

The  act  to  prohibit  the  importation  and 
migration  of  foreigners  and  aliens  under 
contract  or  agreement  to  perform  labor 
in  the  United  States,  its  territories  and 
the  District  of  Columbia,  has  no  applica- 
tion to  a  contract  between  a  religious  so- 
ciety or  congregation  in  this  country  and 
a  minister  of  the  gospel  who  is  an  alien, 
to  come  and  minister  to  them,  but  only 
to  cheap  and  unskilled  labor.  Church  of 
the  Holy  Trinity  v.  United  States,  143  U. 
S.  457.  463,  36  L.  Ed.  226;  United  States 
V.  Laws,  163  U.  S.  258,  264.  41  L.  Ed. 
151. 

"We  find,  therefore,  that  the  title  of 
the  act  of  February  26,  1885,  the  evil 
which  was  intended  to  be  remedied,  the 
circumstances  surrounding  the  appeal  to 
congress,  the  reports  of  the  committee  of 
each  house,  all  concur  in  affirming  that 
the  intent  of  congress  was  simply  to  stay 
the  influx  of  this  cheap  unskilled  labor." 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  465,  36  L.  Ed.  226. 

Manual  labor  only. — The  alien  contract 
labor  law  was  intended  to  apply  only  to 
the  manual  laborer,  as  distinguished  from 
the  professional  man  or  any  one  whose 
toil  is  that  of  the  brain.  Church  of  the 
Holy  Trinity  v.  United  States,  143  U.  S. 
457,  36  L.  Ed.  226;  United  States  v.  Laws, 
163   U.    S.  258.   41    L.    Ed.    151. 

6.  Actors,  artists,  lecturers,  singers  and 
servants  excluded. — The  fifth  section  of 
the  act  of  February  26,  1885,  ch.  164,  23 
Stat.  332,  enacts  that  the  act  shall  not 
apply  "to  professional  actors,  artists,  lec- 
turers or  singers,  nor  to  persons  em- 
ployed strictlv  as  personal  or  domestic 
servants."  Unoted  States  v.  Laws,  163 
U.   S.   '^58.  260,  41    h.   Ed.    151. 

7.  Ministers,  professors,  and  persons  of 
any  recognized  profession  excluded. — 
Congress  amended   the   fifth   section  of  the 


statute  of  February  26,  1885.  by  adding  to 
the  proviso  therein  mentioned  the  words 
"nor  to  ministers  of  any  religious  denomi- 
nation, nor  persons  belonging  to  any  rec- 
ognized profession,  nor  professors  for 
colleges  and  seminaries."  so  that  the  pro- 
viso would  read  that  the  provisions  of 
this  act  should  not  "apply  to  professional 
actors,  artists,  lecturers  or  singers,  nor  to 
persons  employed  strictly  as  personal  or 
domestic  servants,  nor  to  ministers  of  any 
religious  denomination,  nor  to  persons 
belonging  to  any  recognized  profession, 
nor  professors  for  colleges  and  semi- 
naries." Act  of  March  3,  1891,  ch.  551,  26 
Stat.  1084;  United  States  v.  Laws,  163  U. 
S.    258,   265,    41    L    Ed.    151. 

If  by  the  terms  of  the  act  of  1885  the 
provisions  thereof  applied  only  to  un- 
skilled laborers  whose  presence  simply 
tended  to  degrade  American  labor,  the 
meaning  of  the  act  as  amended  by  the 
act  of  1891  becomes  if  possible  still 
plainer.  Now  by  its  very  terms  it  is  not 
intended  to  apply  to  any  person  belong- 
ing to  any  recognized  profession.  United 
States  V.  Law,  163  U.  S.  258,  266,  41  L 
Ed.   151. 

8.  Chemist. — A  chemist  would  be  in- 
cluded in  the  class  with  professions.  Al- 
though the  study  of  chemistry  is  the  study 
of  a  science,  yet  a  chemist  who  occupies 
himself  in  the  practical  use  of  his  knowl- 
edge of  chemistry  as  his  services  may  be 
demanded  may  certainly  at  this  time  be 
fairly  regarded  as  in  the  practice  of  a  pro- 
fession. United  States  v.  Laws,  163  U.  S. 
258.   266,    41    L.    Ed.    157. 

"The  fact  that  the  individual  in  ques- 
tion, by  his  contract,  had  agreed  to  sell 
his  time,  labor  and  skill  to  one  employer, 
and  in  one  prescribed  branch  of  the 
science,  does  not  in  the  least  militate 
against  his  being  a  professional  chemist, 
nor  does  it  operate  as  a  bar  to  the  claim 
that  while  so  employed  he  is  nevertheless 
practicing  a  recognized  profession." 
United  States  v.  Law,  163  U.  S.  258,  268. 
41   L.   Ed.    157. 
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labor  in  the  United  States,  is  the  act  denounced,  and  tlie  penalty  is  visited  not 
upon  the  alien  laborer — although  by  the  amendment  of  February  23,  1887,  24 
Stat.  414,  ch.  220,  he  is  to  be  returned  to  the  country  from  which  he  came — but 
upon  the  party  assisting  in  the  importation.  If  congress  has  power  to  exclude 
such  laborers,  it  has  the  power  to  punish  any  one  who  assists  in  their  introduc- 
tion.9 

Nature  of  Action  to  Recover  Penalty. — An  action  to  recover  a  penalty 
under  the  alien  contract  labor  act,  though  an  action  civil  in  form,  is  unquestionably 
criminal  in  its  nature,  and  in  such  a  case  a  defendant  cannot  be  compelled  to  be 
a  witness  against  himself. ^° 

Jurisdiction, — The  penalty  for  violation  of  the  act  of  congress  of  February 
26,  1885,  prohibiting  the  importation  and  migration  of  foreigners  and  aliens  un- 
der contract  or  agreement  to  perform  labor  in  the  United  States,  its  territories, 
and  the  District  of  Columbia,  may  be  recovered  in  the  district  court  of  the 
United    States.i^ 

IV.    Deportation. 

Second  Hearing. — The  secretary  of  commerce  and  labor  has  the  right  to 
direct  a  second  hearing  and  to  make  the  order  of  deportation  under  §  21  of  the 
act  of  March  3,  1903,  ch.  1012,  although  there  had  been  an  inquiry  at  the 
time  of  the  petitioners'  landing  and  a  decision  in  their  favor  under  §  25,  32 
Stat.   1218,   1220.12 

CONTRACTORS.— See  the  titles  Independknt  Contractors;  Working 
Contracts.  As  to  contractors'  lien,  see  the  title  Muchanics'  LiEns.  As  to 
contractors'  bond,  see  the  title  Working  Contracts. 

9.  Imposition  of  penalty  by  congress. —  12.  Deportation. — Pearson  v.  Williams, 
Lees  V.   United   States,   150   U.   S.   476,  480,        202  U.  S.  281,  282,  50  L.  Ed.   1029. 

37  L.  Ed.   1150.  Decisions    of    a    similar    type    long    have 

10.  Criminal  in  its  nature. — Lees  v.  been  recognized  as  decisions  of  the  ex- 
United  States,  150  U.  S.  476,  480,  37  L.  ecutive  department,  and  cannot  constitute 
Ed.  1150.  See  the  title  PENALTIES  res  judicata  in  a  technical  sense.  Pearson 
AND   FORFEITURES.  v.  Williams.  202  U.  S.  281,  285.  50  L.  Ed. 

11.  Jurisdiction. — Lees  v.   United  States,       1029. 
150  U.  S.  476,  478,  37  L.  Ed.   1150. 
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I.   Definitions  and  Effect,  535. 

II.   Formation  and  Essential  Elements,   556. 

A.  Formation  and  Execution,  556. 

1.  Offer  and  Acceptance,  556. 

a.  General   Statement,   556. 

b.  Necessity  of    Acceptance.   557. 

c.  Acceptance  of  Offer  aiul  Performance  of  Consideration  Com- 

pared, 557. 

d.  Form  of   Words,   557. 

e.  Time    for    Acceptance,    557. 

f.  Manner  of  Acceptance,  558. 

g.  Communication   of    Acceptance.    558. 
h.  Duplicate   Offer,   559. 

i.  Effect  of  Rejecticn  of  Offer.  559. 
j.  Revocation  of  Offer.  559. 

(1)  Power  to  Revoke,   559. 

(2)  Time   for   Revocation.    559. 

(3)  Effect  of   Revocation,   559. 

2.  Writing,  559. 

3.  Signing,  559. 

4.  Sealing,  560. 

5.  Stamps.   560. 

6.  Delivery,   560. 

7.  Future   Execution  of  Formal   Contract.    560. 

B.  Essential   Elements,   560. 

1.  Competent   Parties.  560. 

2.  Subject  Matter,  560. 

3.  Motive  as  Affecting  \'aliditv,   561. 

4.  Mutual   Assent,  561. 

5.  Certainty  and  Completeness,  562. 

6.  Mutuality,  562. 

a.  Necessity   for  Mutuality.   562. 

b.  Implication  of   Mutuality.  563. 

7.  Consideration,    563. 

a.  Definitions  and  Distinctions,  563. 

b.  Necessity   for  Consideration,   563. 

c.  Presumption  of  Consideration,   563. 

d.  Sufficiency  of  Consideration,  565. 

(1)   Valuable  Consideration.    565. 

(a)  Statement  of  the  Rule.  565. 

(b)  Specific  Applications  of  the   Rule.   565. 
(aa)   Mutual  Promises,  565. 

(bb)   Illegal   Consideration,    565. 

(cc)   Compromise,   565. 

(dd)   Marriage  and  Promise  of   ■Marriage.   566. 

(ee)   Suspension  of   Existing  Demand,   566. 

(ff)   Release  of  Unliquidated  Claim   for  Damages, 

566. 
(gg)    Relinquishment   of    Dower,    566. 
(hh)   Relinqiishment    of    Defenses,    566. 

(552) 


CONTRACTS.  553 

(ii)   Relinquishment  of   Individual   Rights  by  As- 
sociation  Member,   566. 
(jj )    Surrender   of    Collateral    Security,    566. 
(kk)    Part  Payment,  566. 
(llj   Confidence    Induced    by    Undertaking   Serv- 
ice, 566. 
(mm)   Agreement  to  Pay  in  Confederate  Notes,  567. 
(nn)   Adoption    of   Gauge    and    Establishing   Con- 
nections   by    Railroad,    567. 
(oo)   Compensation  and  Emoluments  of  Office,  567. 
(2)   Good  Consideration,  567. 

e.  Adequacy  of  Consideration,   567. 

f.  Divisability  of  Consideration,   567. 

g.  Failure  of  Consideration,  567. 

III.  Classification  of  Contracts,   567, 

A.  Alternative   Contracts,    567. 

B.  Synallagmatic  Contracts,  567. 

C.  Commutative   Contracts,   567. 

D.  Entire  and   Separable  Contracts.,  567. 

E.  Express  and  Implied  Contracts.  568. 

F.  Executory  and  Executed  Contracts,  568. 

G.  Joint  and   Several  Contracts,  569. 

IV.  Interpretation  and  Construction,  570. 

A.  Intention  of  I'arties.  570. 

1.  General    Statement  of  Rule,   570. 

2.  How   Intention   Ascertained,   571. 

B.  Construction  at  Law  and  in  Equity.  ^72. 

C.  Every  Contract  Construed   Separately,  573. 

D.  Construction   to   Uphold   Contract,    b7Z. 

F.   '^pparate   W'ritinf^s   Paris   of   Same   Transaction.    ?72). 

F.  Construction   against  Party   Employing  Words,    ^7?). 

G.  Construction   iViust   Be   Reasonable,   h72). 
H.  Whole  Contract  Construed  Together,   573. 

I.  Construction  by  Parties,  574. 

J.  Construction  According  to  Existing  Laws,  575. 
K.  Presumption  as  to   Binding  Effect  upon  Representatives    575. 
L.  W'ords  and   Phrases,   575. 
M.  Punctuation,  S76. 
N.  L'sages  and   Customs,   576. 
O.  Contracts  Involving   Public  Interests,  576. 
P.  Questions  of  Law  and  Fact,  576. 

V.   Modification  and  Reformation,  ^77. 
VI.   Ratification,  S77. 
VII.   Merger  and  Novation,   '^77. 
VIII.    Waiver  or  Abandoment,  578. 
IX.    Discharge  of  Contract,    578. 
A.  Performance,  578. 

1.  Demand  for  Performance,   578. 

2.  Necessity    for    Performance.    578. 

3.  Strict   and   Substantial    Performance,    578. 

4.  Time  of  Performance,   578. 

5.  Place  of   Performance,   580. 

6.  Conditions,  580. 
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a.  Definitions  and  Classifications,   580. 

b.  Necessity   for  Performance,   581. 

c.  Time  as  Essence,  583. 

7.  Excuses  for  Nonperformance,  585. 

a.  General  Rules  as  to  Impossibility  of  Performance,  585. 

b.  Act  of  God,  587. 

c.  Act  of  Law,  587. 

d.  Act  of  Public  Enemy,  587. 

e.  Act  of  Party,  587. 

f.  Insolvency,  588. 

8.  Waiver,  588. 

9.  Part  Performance,  588. 

B.  Breach,  588. 

1.  Renunciation,  588. 

2.  Acts   Rendering   Performance   Impossible,   590. 

3.  Failure  to  Perform,  591. 

4.  Motive  for  Breach,  592. 

5.  Damages,  592. 

C.  Renewal,  592. 

X.  Procedure,   592. 

A.  Parties,  592. 

B.  Defenses,  592. 

1.  Equitable  Defenses,  592. 

2.  Drunkenness,   592. 

3.  Fraud,  592. 

4.  Infancy,  592. 

5.  Illegality,  592. 

6.  Mistake,  592. 

7.  Duress  and  Undue  Influence,  592. 

8.  Champerty   and    Maintenance,    592. 

9.  Assignment  of  Interest,  592. 

10.  Want  of  Mutuality,   592. 

11.  Want  or  Failure  of  Consideration,  592. 

12.  Failure  to  Perform,  592. 

C.  The  Declaration,  593. 

1.  Executory  and  Executed  Contracts,  593, 

2.  Consideration,  593. 

3.  Performance,    593. 

4.  Definiteness   and   Certainty,   593. 

D.  Plea   to  Allegation   of   Performance,   594. 

E.  Evidence,   594. 

1.  The  Contract,   594. 

2.  Evidence  of  Execution  and  Delivery,  594. 

3.  Best  and  Secondary  Evidence,  594. 

4.  Parol   Evidence.    594. 

5.  Documentary   Evidence,   594. 

XI.  Interference  with  Contract,  594. 

CROSS   REFERENCES. 

See  the  titles  Alteration  of  Instruments,  vol.  1.  p.  261 ;  Assignments  vol 
2,  p.  549;  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Cross  Bills;' Estoppel; 
Exchange  of  Property;  Joint  Adventures;  Limitation  of  Actions  and 
Adverse  Possession;  Mandamus;  Marriage  Contracts  and  Settlements; 
Payment;    Release;    Rewards;    Sales;    Tender;    Warranty. 

As  to  maritime  contracts,  see  the  title  Admiralty,  vol.  1,  p.  119.  As  to  con- 
tracts relative  to  affairs  connected  with  the  army  or  navy,  see  the  title  Army 
and  Navy,  vol.  2,  p.  494.     As  to  contracts  between  attorney  and  client,  see  the 
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title  Attorney  and  Clii;:;t,  vol.  2,  p.  703.  As  to  contracts  tinder  seal,  see  the 
titles  Bonds,  vol.  3,  p.  382;  Covenants.  As  to  contracts  in  the  nature  of  bribes, 
see  the  title  Brihery,  vol.  3,  p.  514.  As  to  contracts  relative  to  bridges,  see  the 
title  Bridges,  vol.  3,  p.  516.  As  to  brokerage  contracts,  see  the  title  Brokers, 
vol.  3,  p.  531.  As  to  contracts  relative  to  charities,  see  the  title  Charities,  vol! 
3,  p.  675.  As  to  the  constitutional  right  of  citizens  to  enter  into  contractual 
relation,  see  the  title  Constitutional  Law^,  ante,  p.  1.  As  to  contracts  with 
the  District  of  Columbia,  see  the  title  District  of  Columbia.  As  to  contracts 
for  commission  sales,  see  the  title  Factors  and  Commission  Merchants.  As 
to  gambling  contracts,  see  the  title  Gambling  Contracts.  As  to  contracts  in- 
directly connected  with  illegal  contracts,  see  the  titles  Gambling  Contracts; 
Illegal  Contracts.  As  to  impairment  of  obligation  of  contracts,  see  the  title 
Impairment  of  Obligation  of  Contracts.  As  to  contracts  of  insurance,  see 
the  general  title  Insurance,  and  references  there  given  to  particular  insurance 
titles.  As  to  contracts  of  lease,  see  the  title  Landlord  and  Tenant.  As  to  mar- 
riage contracts,  see  the  title  Marriage  Contracts  and  Settlements.  As  to 
transactions  relative  to  mines,  see  the  title  Mines  and  Minerals.  As  to  con- 
tracts between  or  by  partners,  see  the  title  Partnership.  As  to  penalties  or 
forfeitures  under  contracts,  see  the  title  Penalties  and  Forfeitures.  As  to 
contracts  between  physician  and  patient,  .see  the  title  Physicians  and  Sur- 
geons. As  to  contracts  for  carrying  mail,  see  the  title  Postal  Laws.  As 
to  contracts  of  agency,  see  the  title  Principal  and  Agent;  see,  also,  the  title 
Master  and  Servant.  As  to  contracts  relative  to  public  lands,  see  the  title 
Public  Lands.  As  to  contracts  relative  to  railroad  affairs,  see  the  titles  Rail- 
roads; Street  Railways;  Working  Contracts.  As  to  contracts  in  restraint 
of  trade,  see  the  title  Restraint  of  Trade.  As  to  contracts  relative  to  the  trans- 
fer of  property  generally,  see  the  titles  Sales;  Vendor  and  Purchaser.  As  to 
contracts  with  states,  see  the  title  States.  As  to  contracts  relative  to  corporate 
stock,  see  the  title  Stocks  and  Stockholders.  As  to  contracts  made  on  Sunday 
or  holiday,  see  the  title  Sundays  and  Holidays.  As  to  contracts  of  suretyship, 
see  the  title  Principal  and  Surety.  As  to  contracts  having  to  do  with  tele- 
graphs or  telephones,  see  the  title  Telegrai>hs  and  Telephones.  As  to  con- 
tracts with  the  federal  government,  see  the  title  United  States.  As  to  usurious 
contracts,  see  the  title  L\si:ry.  As  to  the  effect  of  war  upon  contracts,  see  the 
title  War.  As  to  contracts  relating  to  waterworks,  see  the  title  Water  Com- 
panies and  Waterworks.  As  to  services  rendered  under  contract  for,  or  under 
expectation  of,  a  legacy,  see  the  title  Wills.  As  to  building  contracts,  see  the 
title  Working  Contracts. 

I,      Definitions  and  Eflfect. 

A  contract  is  an  agreement,^  between  competent  parties, 2  founded  upon  a 
consideration.'^  to  do  or  not  to  do  a  particular  thing.-*  As  to  the  definitions  of 
various   classes   of   contracts,    see   post,    "Classification   of   Contracts,"    HI.      As 

1.  Agreement  as  an  essential  element.  Saunders,  12  Wheat.  213,  256,  6  L.  Ed. 
— As  to  the  agreement  as  constituting  an  606;  Charles  River  Bridge  v.  Warren 
essential  element  of  a  contract,  see  post,  Bridge,  11  Pet.  420.  .573.  9  L.  Ed.  773; 
"Mutual    Assent,"    II.    B,    4.  Woodruff  v.    Trapnall,    10    How.    190.   205, 

2.  Necessity  for  competent  parties. — .As  13  L.  Ed.  383;  Edwards  v.  Kearzey,  96  U. 
to  the  necessity  for  competent  parties  to  S.  595.  600,  24  L.  Ed.  793;  Louisiana  v. 
a  contract,  see  post.  "Competent  Par-  New  Orleans.  109  U.  S.  285,  288,  27  L. 
ties,"  II.  B,  1.  Ed.   936;    Chase   v.    Curtis,    113    U.    S.    452, 

3.  Consideration  as  an  essential. — As  to  464,  28  L.   Ed.  1038. 

the   necessity   for   consideration   in    a    con-  In   Dartmouth   College   v.   Woodward.   4 

tract,   see  post,   "Necessity  for   Considera-  Wheat.   518,   656,   4   L.   Ed.   629,  it   is   said: 

tion."   TT.   B.   7.  b.  "What  is  a  contract?     It  may  be  defined 

4.  Definition  of  contract. — Fletcher  v.  to  be  a  transaction  between  two  or  more 
Peck.  6  Cranch  87.  136.  3  L.  Ed.  162;  persons,  in  which  each  party  comes  un- 
Sturges  V.  Crowninshield.  4  Wheat.  122,  der  an  obligation  to  the  other,  and  each 
197,  4  L.  Ed.  529;  G^-een  v.  Biddle.  8  reciprocally  acquires  a  right  to  whatever 
Wheat.    1,    92.    5    L.    Ed.    547;    Ogden    v.  is    promised    by    the     other.      Powell      on 
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to  bills  of  lading,^  charters,^  compromises/  enlistments,^  exemptions,^  fran- 
chises/*^ grants/^  guaranty, '^  indemnity, ^-^  insurance  policies,'^  judgments  and 
decrees, 1^  joint  adventures, ^^  leases,'^  legislation  relating  to  taxation, ""  letters 
of  credit/^  licenses, 2»  marriage, '^^  partition, 22  public  offices,^^  statutes,  2^  sub- 
scriptions,25  suretyship,^^  wills, 2-  as  constituting  contracts,  see  the  appropriate 
titles.  The  regular  effect  of  all  contracts  is,  on  one  side,  to  acquire,  and  on  the 
other,  to  part  with,  some  property  or  rights ;  or  to  abridge,  or  to  restrain  natural 
liberty,  by  binding  the  parties  to  do,  or  restraining  them  from  doing,  somethmg 
which  before  they  might   have   done,  or   omitted."-^ 

II,     Formation   and  Essential   Elements. 
A.     Formation  and   Execution' — 1.    Ofker   and  Accept  a  xck — a.     General 
Statement. — Where  one  of  the   parties  either   accepts  a   continuing  offer,   or   re- 
news a   proposal   which   is   accepted   by   the  other,   a   binding   contract   results."-* 
the  agreement  being  complete   the   moment  of  the  acceptance  of  offer.-^^ 


Cont.  6.  Under  this  definition,  says  Mr. 
Powell,  it  is  obvious,  that  every  feoff- 
ment, gift,  grant,  agreement,  promise,  etc.. 
may  be  included,  because  in  all  there  is  a 
mutual  consent  of  the  minds  of  the  par- 
ties concerned  in  them,  upi>n  an  agree- 
ment between  them  respecting  some 
property  or  right  that  is  the  object  of  the 
stipulation." 

As  to  what  constitutes  a  contract  within 
the  meaning  of  the  United  States  con- 
stitution relative  to  the  impairment  of 
obligation  of  contracts,  see  the  title  IM- 
PAIRMEXT  OF  OBLIGATION  OF 
COXTRACTS. 

The  agreerrent  and  the  instrument  d'S- 
tinguished.— "The  contract  is  the  concrete 
result  of  the  meeting  of  the  minds  of  the 
contracting  parties.  The  evidence  thereof 
is  but  the  instrument  by  which  the  fact 
that  the  will  of  the  parties  did  meet  is 
shown."  Richmond,  etc.,  R.  Co.  v.  Pat- 
terson Tobacco  Co.,  169  U.  S.  311,  314,  42 
L.  Ed.  759. 

Terms  "contract"  and  "obligation"  not 
synonymous. — -"The  terms  "contract,"  and 
'obligation."  although  sometimes  used 
loosely  as  convertible  terms,  do  not  prop- 
erly impart  the  same  idea."  Ogden  v. 
Saunders,  12  Wheat.  213,  316.  6  L.  Ed. 
606. 

Obligation  of  contract. — As  to  what 
constitutes  the  obligation  of  a  contract, 
see  the  title  IMPATRMEXT  OF  OBLI- 
GATIOX   OF   COXTRACTS. 

5.  Bills  of  lading.— See  the  title  BILIJ 
OF  LADIXG.  vol.  3,  p.  232. 

6.  Charters.— See  the  titles  BAXKS 
AXD  BAXKING,  vol.  3.  p.  1;  CORPO- 
RATIOXS. 

7.  Compromises. — See  the  title  COM- 
PROMISE AXD  SETTLEMEXT,  vol.  3, 
p.    981. 

8.  Enlistments. — See  the  titles  ARMY 
AND  XAVY.  vol.  2.  p.  527;  MILITIA. 

9.  Exemptions. — See  the  titles  EX- 
EMPTIOXS  FROM  EXECUTIOX  AXD 
ATTACHMEXT;  HOMESTEAD  EX- 
EMPTIOXS:   TAXATION. 

10.  Franchises.— See  FRAXCHISES. 
And    see,    also,    the    various    titles    under 


which     the     consideration      of      particular 
franchises    would    necessarily    arise. 

11.  Grants.— See  the  title  PUBLIC 
L.\X1)S. 

12.  Guaranty.— See  the  title  GU.\R- 
AXTV. 

13.  Indemnity— See  the  title  IXDEM- 
XITV. 

14.  Insurance  policies. — See  the  general 
title  IXSURAXCE,  and  the  particular  in- 
surance  titles. 

15.  Judgments  and  decrees — See  the 
title    JUDGMEXTS    AXD    DECREES. 

16.  Joint  adventures. — See  the  title 
JOIXT    ADVEXTURES. 

17.  Leases— See  the  title  L.\XDLORD 
AXD   TEXAXT. 

18.  Legislation  relating  to  taxation. — 
As  to  a  legislative  act  granting  the  power 
of  taxation,  or  exempting  "property  from 
taxation,  as  constituting  a  contract,  see 
the  title  TAXATIOX. 

19.  Letters  of  credit. — See  the  title 
LETTERS  OF   CREDIT. 

20.  Licenses. — See  the  title  LI- 
CEXSES. 

21.  Marriage.— See  the  title  I\L\R- 
RI.AGE. 

22.  Partition.— Sec  the  title  PARTI- 
TION. 

23.  Pubhc  offices.— See  the  title  PUB- 
LIC OFFICERS,  and  the  various  titles 
under  which  particular  public  offices  are 
treated. 

24.  Statutes.— See  the  title  STAT- 
UTES. 

25  Subscriptions —See  the  title  SUB- 
SCRIPTIOXS.  and  references  there 
given. 

26.  Suretyship.— See  the  title  PRIXCI- 
PAL  and  SURETY. 

27.  "Wills.— See  the  title  WILLS. 

28.  Effect  of  contract. — Dartmouth 
College  V.  Woodward.  4  Wheat.  518,  656, 
4   L.   Ed.   629. 

29.  Commercial  ^Mutual  Marine  Ins. 
Co.  V.  Union  Mutual  Ins.  Co.,  19  How. 
318.  320.  15  L.  Ed.  636:  Garfielde  t'.  United 
Stn^es.  93  U.   S.  242.  244.  23  L.   Ed.  779. 

30.  Burton  v.  United  States.  202  U.  S 
344,  386.  50  L.  Ed.  1057.  See  post,  "Com 
munication  of  Acceptance."  II,  A,  1,  g. 
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b.  Necessity  of  Acceptance.— An  offer  imposes  no  obligation  on  either  party 
until  it  is  accepted.-'^ 

c.  Acceptance  of  Offer  and  Performance  of  Consideration  Compared.— 
Though  the  acceptance  of  an  offer  and  the  performance  of  the  consideration 
are  different  things,  and  though  the  former  does  not  imply  the  latter,  yet  the  lat- 
ter does  necessarily  imply  the  former ;  and  as  the  want  of  either  is'  fatal  to  the 
promise,  the  question  whetlier  an  offer  has  been  accepted  can  never  in  strict- 
ness become  material  in  those  cases  in  which  a  consideration  is  necessary;  and 
for  all  practical  purposes  it  may  be  said  that  the  oft'er  is  accepted  in  such  cases 
by   giving  or  performing   the   consideration.-'^^ 

d.  Form  of  Words. — To  constitute  a  promise  binding  in  law,  no  form  of  words 
is  necessary  ;-^3  jf  iXxerc  is  a  clear  and  distinct  proposal,  accepted  in  the  terms 
in  which  it  is  made,  simply  and  absolutely,  that  contains  the  contract  between 
the  parties.-'^'* 

e.  Time  for  Acceptance. — The  party  making  the  offer  has  the  right  to  dictate 
the  terms  in  regard  to  the  time  when  the  proposition  shall  be  accepted,  as  well 
as  to  other  material  circumstances;  nor  would  the  court  be  astute  to  inquire  after 
the  reasons  why  a  time  for  acceptance  was  fixed.^^  If  the  offer  does  not  limit 
the  time  for  its  acceptance,  it  must  be  accepted  within  a  reasonable  time  after 
the  receipt  of  the  proposal,-"^'  and  before  any  intimation  is  received  that  the  offer 
is   withdrawn.-"^"      If  the  oft'er   docs   limit   the   time    for   the   acceptance,   it  may. 


31.  Necessity  of  acceptance. — Minne- 
apolis, etc..  Railuav  f.  Columbus  Rolling 
Mill,  119  U.  S.  ]49,  151,  30  L.  Ed.  376; 
Eliason  v.  Henshaw.  4  Wheat.  22.5,  228.  4 
L.  Ed.  556;  Carr  r.  Duval.  14  Pet.  77,  83. 
10  L.  Ed.  361;  Commercial  Mutual  Ma- 
rine Ins.  Co.  V.  Union  Mutual  Tns.  Co., 
19  How.  318,  320,  15  L.  Ed.  636;  National 
Bank  v.  Hall,  101  U.  S.  43.  50.  25  L.  Ed. 
822;  Durkee  v.  Board  of  Liquidation.  103 
U.    S.    646,   26    L.    Ed.    598. 

"For  example,  if  one  merchant  ofifer 
to  sell  goods  to  another,  such  an  offer  is 
not  binding  until  it  has  been  in  some 
form  accepted  bv  the  party  to  whom  it 
was  made.  Liability  cannot  arise  in  such 
a  case,  because  the  party  making  the  offer 
cannot  be  held  answerable  to  the  other 
for  not  selline-  the  eoods.  unless  that 
other  by  accepting  the  ofifer  has  bound 
himself  to  purchase."  Blossom  v.  Rail- 
road   Co.,    3   Wall.    196.   205,   18    L.    Ed.   43. 

When  A  signs  a  writing  by  which  he 
declares  he  will  ^ell  to  B  his  house  nt  a 
certain  price,  this  is  a  mere  propi^sition 
and  not  a  contract.  Tillev  7'.  C-^untv  of 
Cook,  103  U.   S.  155.  161.  "6   L.   Ed.  374. 

Tn  1859  A  lent  to  B.  who  was  largely 
interested  in  an  embarrassed  railroad. 
$5,000  to  buv  certain  judsjments  against 
the  road,  and  B  hav'nsr  bought,  in  1859 
and  the  early  part  of  I860,  judgrments  to 
the  amount  of  $31,000.  assigned  the  whole 
of  them  to  A.  absolutely.  "Subsequently, 
that  is  to  say  in  August.  1860.  A  made  a 
transfer  (sn  called")  of  them  to  B,  "upon 
B's  payment  of  $5,000.  with  interest  from 
this  date:"  and  gave  to  B  a  power  of  at- 
torney of  the  same  date,  authorizing  him 
"for  me  and  in  my  name"  to  dispose  of 
them  as  he  might  see  proper.  Held,  that 
the  so-called  transfer  was  executorv, 
amounting  only  to  an  ofifer  that  if  B 
w-iu1d  p-iv  tbf*  '^^  ono.  B  sl-^'^uM  bpmme 
owner  of  the  judgments;  and  that   B  hav- 


ing, in  May.  1861,  gone  South  and  joined 
the  rebels  there,  and  not  come  back  till 
1865.  could  not  in  1868  file  a  bill,  and  on 
an  allegation  that  .\  had  collected  the 
judgments,  claim  the  proceeds,  less  the 
$5,000  and  interest.  French  v.  Hay,  22 
Wall.   231.   22   L.    Ed.   799. 

If  a  proposal  be  made  by  letter,  stating 
also  that  the  writer  will  empower  A  to 
act  for  him.  and  the  other  party  apply  to 
A  and  make  known  his  acceptance,  but 
A  informs  him  that  he  has  received  no 
instructions,  and  will  not  act,  there  is  no 
complete  and  binding  contract.  Barr  v. 
Lapsley,    1    Wheat.    151,   4    L.    Ed.    58. 

32.  Acceptance  of  offer  and  perform- 
ance of  consideration  compared. — Davis 
V.  Wells,  1U4  U.  S.  159.  166,  26  L.  Ed.  686, 
fu'<>ting  Langdell's  Cases  on  Contracts, 
987. 

33.  No  particular  form  of  words  neces- 
sary.— Webster  v.  Upton,  91  U.  S.  65,  68, 
23  L.  Ed.  384;  Garfielde  v.  United  States, 
93   U.    S.    242.   244,   23    L.    Ed.    779. 

34.  Chicago  v.  Greer.  9  Wall.  726,  735, 
19  L.  Ed.  769.  See,  also,  Canal  Co.  v. 
Ray,    101    U.    S.   522,   526,   25    L.    Ed.   792. 

"The  written  acceptance  by  one  party 
of  a  written  proposal  made  to  him  by  an- 
other party  creates  a  contract  of  the  same 
force  and  effect  as  if  formal  articles  of 
agreement  had  been  written  out  and 
signed  bv  said  parties."  Brown  v.  Dis- 
trict of  Columbia.  127  U.  S.  579,  583,  32 
L.    Ed.    262. 

35.  Carr  v.  Duval.  14  Pet.  77,  83,  10  L. 
Ed.  361;  Waterman  v.  Banks,  144  U.  S. 
394.  402,  36  L.  Ed.  479.  See  post,  "Time 
as   Essence."  IX.  A.  6,  c. 

36.  Minneapolis,  etc.,  Railway  7'.  Co- 
lumbus Rolling  Mill,  119  U.  S.  149.  151,  30 
L.  Ed.  376;  Burton  v.  United  States,  202 
U.   S.   344,  374.  384,   .50   L.   Ed.   1057. 

37.  Burton  v.  United  States,  202  U.  S. 
344,  384,  50   L.    Ed.   1057. 
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at  any  time  within  the  Hmit  and  so  long  as  it  remains  open,  be  accepted  or  re- 
jected by  the  party  to  whom  it  was  made,^*  but  the  offer  is  withdrawn  by  the 
expiration  of  the  time.^^ 

f.  Manner  of  Acceptance. — An  offer  of  a  bargain,  by  one  person  to  another, 
imposes  no  obhgation  upon  the  former,  unless  it  is  accepted  by  the  latter,  accord- 
ing to  the  terms  on  which  the  offer  was  made;  any  qualification  of,  or  departure 
from,  those  terms,  invalidates  the  offer,  unless  the  same  be  agreed  to  by  the 
party  who  made  it.^^ 

g.  Cow,munication  of  Acceptance. — It  is  to  be  taken  as  settled  law,  both  in  this 
country  and  in  England,  in  cases  of  contracts  between  parties  distant  from  each 
other,  but  communicating  in  modes  recognized  in  commercial  business,  that  when 
an  offer  is  made  by  one  person  to  another,  the  minds  of  the  parties  meet  and  a 
contract  is  to  be  deemed  concluded,  when  the  offer  is  accepted  in  reasonable  time, 
either  by  telegram  duly  sent  in  the  ordinary  way,  or  by  letter  duly  posted  to  the 
proposer,  provided  either  be  done  before  the  offer  is  withdrawn,  to  the  knowledge 
of  or  upon  notice  to  the  other  party."*  ^ 


38.  Minneapolis,  etc.,  Railway  v.  Colum- 
bus Rolling  Mill,  119  U.  S.  149.  151,  .'iO  L. 
Ed.    376. 

39.  See  Waterman  v.  Banks,  144  U.  S. 
394,   402,   36   L.   Ed.   479. 

40.  Manner  of  acceptance. — Elason  v. 
Henshaw.  4  Wheat.  235,  4  L.  Ed.  556; 
Carr  v.  Duval,  14  Pet.  77,  82.  10  L.  Ed. 
361;  Chicago  v.  Greer,  9  Wall.  726,  735, 
19  L.  Ed.  769;  Insurance  Co.  v.  Young, 
23  Wall.  85,  106.  23  L.  Ed.  152;  Tillev  v.- 
County  of  Cook.  103  U.  S.  155,  161,  26  L. 
Ed.  374;  Minneapolis,  etc.,  Railway  v.  Co- 
lumbus Rolling  Mill,  119  U.  S.  149,  151, 
30  L.  Ed.  376;  Compania  Bilbaina  v.  Span- 
ish-American, etc..  Power  Co.,  146  U.  S. 
483.   497,   36    L.    Ed.   1054. 

"A  proposal  to  accept,  or  an  acceptance, 
upon  terms  varying  from  those  ofifered, 
is  a  rejection  of  the  offer,  and  puts  an  end 
to  the  negotiation,  unless  the  party  who 
made  the  original  offer  renews  it,  or  as- 
sents to  the  modification  suggested." 
Minneapolis,  etc..  Railway  v.  Columbus 
Rolling  Mill.  119  U.  S.  149.  151,  30  L.  Ed. 
376;  National  Bank  v.  Hall,  101  U.  S.  43, 
50,  25   L.   Ed.  822. 

A.  offered  to  purchase  of  B.  two  or 
three  hundred  barrels  of  flour,  to  be  de- 
livered at  Georgetown  (District  of  Co- 
lumbia), by  the  first  water,  and  to  pay 
for  the  same  $9.50  per  barrel;  and  to  the 
letter,  containing  this  ofifer.  required  an 
answer  by  the  return  of  the  wagon  by 
which  the  letter  was  sent;  this  wagon  was, 
at  that  time,  in  the  service  of  B.,  and  em- 
ployed by  him  in  conveying  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which 
place  A.  then  was;  his  offer  was  ac- 
cepted by  B.,  in  a  letter  sent  by  the  first 
regular  mail  to  Georgetown,  and  re- 
ceived by  A.  at  that  place;  but  no  answer 
was  ever  sent  to  Harper's  Ferry.  Held, 
that  this  acceptance,  communicated  at  a 
place  different  from  that  indicated  by  _A., 
imposed  no  obligation  binding  upon  him. 
Eliason  v.  Henshaw.  4  Wheat.  225,  4  L. 
Ed.   556. 

The  defendant,  by  letter,  offered  to  sell 
to  the  plaintiff  from  two  to  five  thousand 


tons  of  steel  rails  at  a  specified  price,  and 
added  that  if  the  offer  was  accepted  he 
should  be  notified  before  Dec.  20.  On  De- 
cember 16  the  plaintiff  telegraphed  the 
defendant  to  enter  his  order  for  twelve 
hundred  tons  of  the  rails  at  the  stipulated 
price.  On  December  18  the  defendant  de- 
clined to  fill  the  order  for  that  quantity 
of  the  rails.  It  was  held  that  this  closed 
the  transaction  between  the  parties  and 
the  defendant  was  not  obliged  to  fill  an 
order,  made  by  the  plaintiff  on  the  19  of 
December,  for  two  thousand  tons  of  rails. 
Minneapolis,  etc..  Railway  v.  Columbus 
Rolling  Mill,  119  U.  S.  149.  152,  30  L.  Ed. 
376. 

41.  Acceptance  by  mail  or  telegram. — 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9 
How.  390,  13  L.  Ed.  187,  in  which  case  the 
court  remarked:  "This  is,  also,  the  effect 
of  the  case  of  Eliason  v.  Henshaw.  4 
Wheat.  225,  228.  4  L.  Ed.  556,  in  this 
court,  though  the  point  was  not  neces- 
sarily involved  in  the  decision  of  the  case. 
The  acceptance  there  had  not  been  ac- 
cording to  the  terms  of  the  bargain  pro- 
posed, for  which  reason  the  plaintiff 
failed."  Burton  v.  United  States,  202  U. 
S.  344,  384,  50  L.  Ed.  1057;  Patrick  v.  Bow- 
man. 149  U.  S.  411,  424.  37  L.  Ed.  790. 

"'Puttinsr  the  answer  bv  letter  in  the 
mail  containing  the  acceptance,  and  thus 
placing  it  beyond  the  control  of  the  party, 
it  is  valid  as  a  constructive  notice  of  ac- 
ceptance." Burton  v.  United  States,  202 
U.  S.  344,  374,  384,  50  L.  Ed.  1057.  citing 
2  Kent's   Com.   477. 

Where  there  was  a  correspondence  re- 
lating to  the  insurance  of  a  house  ap-p'n<=t 
fire,  the  insurance  company  making 
known  the  terms  upon  which  they  were 
willing  to  insure,  the  contract  was  com- 
plete when  the  insured  placed  a  letter  in 
the  postoffice  accepting  the  terms.  The 
house  having  been  burned  down  whilst 
the  letter  of  acceptance  was  in  progress 
by  the  mail,  the  companv  was  held  re- 
snonsihle.  Tavloe  v.  Merchants'  Fire  Ins. 
Co.,  9  How.  390,  13  L.  Ed.  187;  Burton  v. 
United  States.  202  U.  S.  344,  384,  50  L. 
Ed.    1057. 
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_  h  Duplicate  Offer.— W'her^  an  offer  is  made  in  duplicate  but  a  postscript 
IS  added  to  one  copy  which  is  not  included  in  the  other,  the  acceptance  of  the  offer 
contained  in  the  copy  first  coming  into  the  hands  of  the  party  accepting  con- 
stitutes the  contract,  regardless  of  the  fact  that  the  copy  upon  which  this  ac- 
ceptance was  based  was  sent  out  subsequent  to  the  other  copy .^2 

i.  Effect  of  Rejection  of  Offer.— The  rejection  of  an  offer  leaves  the  matter 
as  if  no  offer  had  ever  been  made,-*^  and  the  other  party,  having  once  rejected 
the  offer,  cannot  afterwards  revive  it  by  tendering  an  acceptance  of  it.** 

j.  Revocation  of  Offer— ( I)  Power  to  Revoke.— An  offer  may  at  any  time 
before  rights  have  accrued  thereunder  be  withdrawn  by  the  party  making  it,*" 
unless  there  is  an  express  agreement  on  good  consideration  to  accept  within'  a 
limited  time,  or  when  other  acts  are  done  which  the  person  making  the  offer 
consents  to  be  bound  by.*^ 

(2)  Time  for  Revocation. — An  offer  cannot  be  withdrawn  unless  the  with- 
drawal reaches  the  party  to  whom  it  is  addressed  before  his  reply  announcino- 
the  acceptance   has  been   transmitted.*'^ 

i^)  Effect  of  Revocation. — The  revocation  of  an  offer  leaves  the  matter  as 
if  no  offer  had  ever  been  made.*^ 

2.  Writing. — As  to  what  contracts  should  be  in  writing,  see  the  title  Frauds 
Statute  of.  ' 

3.  Signing. — The  general  rule  is  that  whether  a  contract  has  been  actually 
signed  is  immaterial,  so  long  as  the  terms  of  the  contract  were  agreed  upon  and 
understood  between  the  parlies,  the  signing  of  the  formal  writing  having  only 
the  effect  of  calling  into  existence  additional  evidence  of  the  contract.*^  But 
under  particular  statutes  requiring  that  a  contract  shall  be  signed,  it  has  been 
held  that  the  making  of  a  mark  constitutes  signing. ^^ 


42.  Duplicate  offer. — Bell  v.  Cunning- 
ham,  3    Pet.   (59,   8.3.   7    L.    Ed.    GOG. 

43.  Effect  of  rejection  of  offer. — Min- 
neapolis, etc.,  Railway  v.  Columbus 
Rolling  Mill,  119  U.  S.  149,  l.")l.  30  L.  Ed. 
370. 

44.  Minneapolis,  etc..  Railway  v.  Co- 
lumbus Rolling  Mill,  119  U.  S.  149,  151, 
30    L.    Ed.    376. 

45.  Power  to  revoke. — Minneapolis, 
etc.,  Railway  v.  Columbus  Rolling  Mill, 
119  U.  S.  1,49,  151.  30  L.  Ed.  376;  Shuey 
V.  United  States.  92  U.  S.  73,  76,  23  L.  Ed. 
697;  Smithmeyer  v.  United  States,  147  U. 
S.  342,  359,  37  L.  Ed.  196;  Stitt  v.  Huide- 
kopers,  17  Wall.  384.  21  L.  Ed.  644; 
\Vn^--^pn  V.  Banks,  144  U.  S.  394,  402,  36 
L.    Ed.   479. 

46.  Stitt  V.  Huidekopers.  17  Wall.  384, 
21   L.   Ed.   644. 

47.  Time  for  revocation. — Tayloe  v. 
Merchants'  Fire  Ins.  Co.,  9  How.  390, 
400.  13  L.  Ed.  187;  Burton  v.  United 
States,  202  U.  S.  344,  374,  384,  50  L.  Ed. 
1057. 

"The  authorities  are  abundant  to  the 
proposition  that  when  an  offer  is  made 
and  accepted  by  the  posting  of  a_  letter -of 
acceptance,  before  notice  of  withdrawal 
is  received,  the  contract  is  not  impaired 
by  the  fact  that  a  revocation  had  been 
rnailed  before  the  letter  of  acceptance.'' 
Patrick  v.  Bowman.  149  U.  S.  411,  424.  37 
L.   Ed.   790. 

"An  offer  by  letter,  or  by  a  special 
agent,  is  an  authority  revocable  in  itself. 
but  not  to  be  r^^voked  without  notice  to 
the  party  receiving  it,  and   never  after  it 


has  been  executed  by  an  acceptance. 
There  would  be  no  certainty  in  making 
contracts  through  the  medium  of  the  mail, 
if  the  rule  were  otherwise."  Burton  v. 
United  States,  202  U.  S.  344.  384,  50  L. 
Ed.    1057,    quoting  2   Kent's   Com.   477. 

48.  Effect  of  revocation  of  offer.— Min- 
neapolis, etc.,  Railway  v.  Columbus  Roll- 
ing Mill,  119  U.  S.  149.  151.  30  L.  Ed. 
370. 

49.  Signing.— Girard  Ins.,  etc.,  Co.  v 
Cooper.  162  U.  S.  529,  543,  40  L.  Ed.  1062. 

50.  "If  this  question  were  necessarily 
to  be  decided  by  the  principles  of  law,  as 
settled  in  the  courts  of  England  and  the 
United  States,  there  would  be  no  doubt 
of  the  truth  of  the  legal  proposition,  that 
making  a  mark  is  signing,  even  in  the  at- 
testation of  a  last  will  and  testament; 
which  has  been  fenced  around  by  tho  law 
with  more  than  ordinary  guards,  because 
they  are  generally  made  by  parties,  when 
they  are  sick,  and  when.  too.  they  are  fre- 
quently inops  consilii,  and  when  they, 
therefore,  need  all  the  protection  which 
the  law  can  afford  to  them.  This  prin- 
ciple is  fully  settled  by  many  cases, 
amongst  others.  8  Ves.  185,  504;  17  Ibid. 
459.  See  also  5  Johns.  144."  Zacharie  v. 
Franklin,  12  Pet.  151.  162.  9  L.  Ed.  1035. 
See   the   title   SIGNATURE. 

"The  question  has  been  directly  ad- 
judicated in  Louisiana.  In  9  La.  512,  it  is 
said,  'that  the  force  and  effect  to  be  given 
to  instruments,  which  have  for  signatures, 
only  the  ordinarj^  marks  of  the  parties  to 
them,  depend  more  upon  the  rules  of  evi- 
dence than  the  dicta  of  law  relating  to  the 
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4.  Sealing. — Contracts  under  seal  are  treated  under  other  titles.-^ ^ 

5.  Stamps. — As  to  revenue  stamps  on  contracts,  see  tlie  title  RiivENUK  Laws, 
and  references  there  given. 

6.  Delivery. — A  written  contract  cannot  become  a  binding  obligation 
until  it  has  been  delivered. -^^  Jt^  delivery  may  be  absolute  or  conditional.  If 
the  latter,  then  it  does  not  become  a  bmding  obligation  until  the  condition  upon 
which  its  delivery  depends  has  been  fulfilled .>"^^ 

7.  Future  Execution  of  Formal  Contract. — Fre(|ucntly  contracts  are 
entered  into  with  the  express  understanding  that  they  are  not  to  become  binding 
except  on  the  happening  of  certain  contingencies. ''"^ 

B.  Essential  Elements — 1.  Competi^nt  Parties. — A  contract,  to  be  valid, 
must  be  entered  into  by  competent  parties.^'^  As  to  agents,''"'  brokers/'^  corpo- 
rations,^^ counties,'^^  District  of  Columbia,''''^  drunken  persons,'"'  factors  and 
commission  merchants,^^  fiduciaries,*'^*  infants,"^  insane  persons,"'*  married 
women,^'^  municipal  corporations,"^'^  religious  societies,"'**  schools  and  school  dis- 
tricts,*'9  slaves,'^ "^  spendthrifts,''^  states,'^  United  States,'^  as  competent  parties, 
see  the  appropriate  titles. 

2.    Subject  Matter. — A  contract  must  contain  proper  subject  matter,"-*  which, 


validity  of  contracts  required  to  be  made 
in  writing.  The  genuineness  of  instru- 
ments under  private  signature,  depends 
on  proof;  and  in  all  cases  where  they  are 
established  by  legal  evidence,  instruments 
signed  by  the  ordinary  mark  of  a  person, 
incapable  of  writing  his  name,  ought  to 
be  held  as  written  evidence.  According 
to  the  rules  of  evidence,  as  adopted  in 
this  state,  the  ordinary  mark  of  a_  party 
to  a  contract,  places  the  evidence  of  it  on 
a  footing  with  all  private  instruments  in 
writing.'  To  the  same  point,  see  the  case 
of  Madison  v.  Zabriskie.  11  La.  251.  This 
branch,  then,  of  the  objection  to  the  ad- 
mission of  the  instrument  in  evidence,  is 
v/holly  untenable."  Zacharie  v.  Franklin, 
12   Pet.   151.  162,  9  L.   Ed.   1035. 

51.  Sealing.— See  the  titles  BONDS, 
vol  3,  p.  38'^:  DRKDS:  MORTGAGES 
AND  DEEDS  OF  TRUST;  SEALS 
AND    SEALED    INSTRUMENTS. 

52.  Necessity  for  delivery. — Burke  v. 
Dulaney,  153  U.  S.  228,  238.  38  L.  Ed. 
698. 

53.  Absolute  or  conditional  delivery. — 
Hartford  Fire  Ins.  Co.  t'.  Wilson.  187  U. 
S.  467,  474,  47  L.  Ed.  261,  citing  Burke  v. 
Dulaney,  153  U.  S.  228,  238.  38  L.  Ed. 
698. 

54.  Future  execution  of  formal  contract. 
— Before  signing  a  contract  the  parties 
agreed  that  thev  would  seek  the  legal  ad- 
vice of  one  of  two  lawyers  named  by 
them,  as  to  its  legality,  and  if  they  were 
advised  by  either  of  them  that  it  was  il- 
legal it  should  be  of  no  effect.  They  were 
advised  by  one  of  these  lawyers  that  the 
agreement  was  one  that  would  not  stand 
the  test  of  a  legal  investigation.  In  an 
action  brought  on  this  contract,  it  was 
held  that  it  never  went  into  efifect,  and 
that  the  condition  upon  which  it  was  to 
become  operative  never  occurred.  Ware 
V.  Allen,  128  U.  S.  590,  595.  32  L.   Ed_.  563. 

55.  Necessity  for  competent  parties. — 
Dartmnutli  College  v.  Woodward,  4 
Wheat.    518.    656,   4    L.     Ed.      629;      United 


States  V.  Linn,  15  Pet.  290,  311,  10  L.  Ed. 
742;  McGee  v.  Mathis.  4  Wall.  143,  155,  18 
L  Ed.  314;  r-'arrington  <'.  Tennessee,  95 
U.  S.  679,  685.  24  L.  Ed.  558;  Insurance 
Co.  V.  Dutcher,  95  U.  S.  269,  271,  24  L. 
Ed.  410.  See,  also,  Hall  v.  United  States. 
92    IT.    S.    27,   30.   23    L.    Ed.   597. 

56.  Agents.— See  the  title  PRIN- 
CIPAL  .\ND   AGENT. 

57.  Brokers.— See  the  title  BROKERS, 
vol.  3,  p.   531. 

58.  Corporations.— See  the  title  COR- 
PORATIONS, ynd  references  there 
given. 

59.  Counties.— See  the  title  COUN- 
TIES. 

60.  District  of  Columbia.— See  the  title 
DISTRICT    OF   COLUMR[./\. 

61.  Drunken  persons.  — See  the  title 
DRUNKENNESS. 

62.  Factors  and  commission  merchants. 
—See  the  title  FACTORS  AND  COM- 
MISSION  MERCHANTS. 

63.  Fiduciaries. — See  the  titles  EX- 
ECUTORS AND  ADMINISTRATORS; 
GUARDIAN  AND  WARD;  TRUSTS 
AND  TRUSTEES. 

64.  Infants.- See  the  title  INFANTS. 

65.  Insane  persons. — See  the  title  IN- 
SANITY. 

66.  Married  women. — See  the  title 
HUSBAND  AND  WIFE.. 

67.  Municipal  corporations. — See  the 
title   MUNICIPAL  CORPORATIONS. 

68.  Religious  societies. — See  the  title 
RELIGIOUS   SOCIETIES. 

69.  Schools  and  school  districts. — See 
the    title    SCHOOLS. 

70.  Slaves.— See    the    title    SLAVES. 

71.  Spendthrifts.— See  the  title  SPEND- 
THRIFTS AND  SPENDTHRIFT 
TRUSTS. 

72.  States.— See    the    title    STATES. 

73.  United  States.— See  the  title 
UNITED    STATES. 

74.  Necessity  for  proper  subject  mat-' 
ter.— McGee  v.   Mathis,   4  Wall.   143,  155, 
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to  be  valid,  must  be   for  lawful   purposes,  not  prohibited  by   lawJ^ 

3,  Motive  as  Affecting  Validity.— The  motives  which  induce  a  party  to 
■make  a  contract,  whether  justifiable  or  censurable,  can  have  no  influence  on  its 
validityJ^ 

4.  Mutual  Assent. — It  is  essential  to  the  validity  of  a  contract  that  the  minds 
of  the  parties  should  meet  as  to  all  of  its  terms.  They  must  have  contracted  ad 
idem.'^"     Both  minds  must  meet  in  the  transaction;  and  if  one  is  so  weak,  un- 


18  L.  Ed.  314;  New  Jersey  v.  Wilson,  7 
Cranch   164.  3   L.   Ed.  303. 

75.  Legality     of     subject     matter. — See 

the  titles  GAMBLING  CONTRACTS; 
ILLEGAL  CONTRACTS;  LOT- 
TERIES; RESTRAINT  OF  TRADE; 
USURY. 

76.  Motive  -as  effecting  validity. — Ale- 
Donald  V.  Smalley,  1  Pet.  620,  624.  7  L. 
Ed.   287. 

77.  Mutual  assent. — New  Jersey  v.  Wil- 
son, 7  Cranch  164,  3  L.  Ed.  303;  The 
Frances.  8  Cranch  354,  3  L.  Ed.  587;  Mc- 
Gee  v.  Mathis,  4  Wall.  143.  155,  18  L.  Ed. 
314;  Scott  V.  United  States,  12  Wall.  443, 
444,  20  L.  Ed.  438;  Ambler  v.  Whipple, 
20  Wall.  546,  556.  22  L.  Ed.  403;  Insur- 
ance Co.  V.  Young,  23  Wall.  85.  107,  23 
L.  Ed.  152;  Piedmont,  etc.,  Life  Ins.  Co. 
V.  Ewing,  92  U.  S.  377,  23  L.  Ed.  610; 
Whiteside  z\  United  States.  93  U.  S.  247, 
•255,  23  L.  Ed.  882;  Utley  v.  Donaldson.  94 
U.  S.  29,  49,  24  L.  Ed.  54;  United  States 
V.  Bostwick,  94  U.  S.  53,  65,  24  L.  Ed.  65; 
Insurance  Co.  v.  Dutcher,  95  U.  S.  269. 
271.  24  L.  Ed.  410;  Farrington  v.  Ten- 
nessee, 95  U.  S.  679.  685,  24  L.  Ed.  558; 
National  Bank  v.  Hall,  101  U.  S.  43,  49, 
25  L.  Ed.  822;  Davis  v.  Wells,  104  U.  S. 
1.59,  165.  26  L.  Ed.  686;  Louisiana  v.  New 
Orleans,  109  U.  S.  285,  288,  27  L.  Ed.  936; 
Laver  v.  Dennett,  109  U.  S.  90,  97.27  L. 
Ed.  867;  Chase  v.  Curtis.  113  U.  S.  452. 
464,  28  L.  Ed.  1038;  Minneapolis,  etc., 
Railway  v.  Columbus  Rolling  Mill.  119 
U.  S.  149.  151.  30  L.  Ed.  376;  Fire  Ins. 
Ass'n  V.  Wickham,  141  U.  S.  564.  579.  35 
L.  Ed.  860;  Holder  v.  Aultman,  169  U.  S. 
81,  89,  42  L.  Ed.  669;  Richmond,  etc.,  R. 
Co.  V.  Patterson  Tobacco  Co.,  169  U.  S. 
311.  314.  42  L.  Ed.  759;  Moffett,  etc.,  Co. 
■V.  Rochester,  178  U.  S.  373,  386,  44  L.  Ed. 
1108. 

"Where  there  is  a  misunderstanding  as 
to  anj'thing  material,  the  requisite  mu- 
tuality of  assent  as  to  such  thing  is  want- 
ing; consequently,  the  supposed  contract 
does  not  exist,  and  neither  party  is  bound. 
In  the  view  of  the  law  in  such  case,  there 
has  been  only  a  neeotiation,  resulting  in 
a  failure  to  agree.  What  has  occurred  is 
as  if  it  were  not,  and  the  rights  of  the 
parties  are  to  be  determined  accordingly." 
Utley  V.  Donaldson.  94  U.  S.  29,  47,  24  L. 
Ed.  "54;  Scott  V.  United  States,  12  Wall. 
443,    444.    20    L.    Ed.    438. 

.■^.n  ofifer  accepted  by  one  other  than 
the  one  to  whom  it  was  addressed  will 
not  be  binding  upon  the  party  making  the 
offer.  Grant  v.  Naylor,  4  Cranch  224.  2 
L.    Ed.    603. 

4  U  S  Enc— 36 


As  to  the  efifect  of,  and  relief  against 
misunderstandings  or  mistakes  in  con- 
tracts, see  the  titles  MISTAKE  AND 
ACCIDENT;  RESCISSION,  CANCEL- 
LATION   AND    REFORMATION. 

"It  cannot  for  a  moment  be  contended, 
that,  while  parties  are  still  in  negotiation 
as  to  the  terms  of  a  contract,  one  of  them, 
learning  of  a  total  change  in  the  condition 
of  the  subject  matter  of  the  contract  of 
which  the  other  is  ignorant,  can  at  that 
moment  accept  terms  which  he  has  re- 
fused before,  and  by  doing  so  bind  the 
party  who  had  offered  those  terms  when 
the  condition  of  affairs  was  wholly  dif- 
ferent." Piedmont,  etc..  Life  Ins.  Co.  v. 
Ewing,  92  U.  S.  377,  380,  23   L.   Ed.  610. 

"Until  the  terms  of  the  agreement  have 
received  the  assent  of  both  parties,  the 
negotiation  is  open,  and  imposes  no  obli- 
gation on  cither."  Carr  v.  Duval.  14  Pet. 
77,  83,   10    L.    Ed.   361. 

"Communications  which  have  been  cited 
do  not  import  a  contract.  They  were  ne- 
gotiations preparatory  to  an  agreement, 
but  not  an  agreement  itself."  Head  v. 
Providence  Ins.  Co.,  2  Cranch  127,  165,  2 
L    Ed.   229. 

Consent  as  to  consideration. — Consid- 
eration, like  every  other  part  of  a  con- 
tract, must  be  the  result  of  agreement, 
"The  mere  presence  of  some  incident  to 
a  contract  which  might  under  certain  cir- 
cumstances be  upheld  as  a  consideration 
for  a  promise,  does  not  necessarily  make 
it  the  consideration  for  the  promise  in 
that  contract.  To  give  it  that  effect  it 
must  have  been  offered  by  one  party  and 
accepted  by  the  other  as  one  element  of 
the  contract."  Fire  Ins.  Ass'n  v.  Wick- 
ham,   141    U.    S.    564,    579.   35    L.    Ed.    860. 

Consent  as  to  parties. — "In  making  a 
contract,  parties  are  as  important  an  ele- 
ment as  the  terms  with  reference  to  the 
subject  matter.  Mutual  assent  as  to  both 
is  al'ke  necessary."  National  Bank  v.  Hall, 
101    U.   S.   43,  50,' 25   L.   Ed.   822. 

Consent  to  modification  or  abandon- 
ment.— .\';  to  thp  necessity  for  mutual  as- 
sent to  the  modification  or  abandonment 
of  a  contract  already  made,  see  post. 
"Modification  and  Ratification,"  V; 
"Waiver   or   Abandonment."   VITI. 

Every  feature  must  be  agreed  upon. — • 
Fire  Tn  =  .  Ass'n  ?'.  Wickham,  141  U  S.  564, 
579,  35  L.  Ed.  860;  National  Bank  z'.  Hall, 
ri  U.  S.  43.  50.  25  L.  Ed.  822;  Com.pania 
"Mbaina  v.  Spanish-.A.merican.  etc..  Power 
Co..  146  U.  S.  483.  497.  36  L.  Ed.  105-4, 
citing  Flinson  z'.  Henshaw,  4  Wheat.  225, 
4  L.   Ed.  556;   Insurance  Co.  v.  Young,  23 
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sound,  and  diseased  that  the  party  is  incapable  of  understanding  the  nature  and 
quaUty  of  the  act  to  be  performed,  or  its  consequences,  he  is  incompetent  to  as- 
sent to  the  terms  and  conditions  of  the  instrument,  whether  that  state  of  his  mind 
was  produced  by  mental  or  physical  disease,  and  whether  it  resulted  from  or- 
dinary sickness  or  from  accident,  or  from  debauchery,  or  from  habitual  and 
protracted  intemperance.' §  And  this  rule  applies  likewise  to  those  cases  in 
which  the  consenting  party   is  controlled  by  improper  methods."  ^ 

5.  Certainty  and  Completeness. — A  contract  to  be  valid  should  be  certain 
and  complete  in  every  particular.^^  But  a  contract  is  not  avoided  by  misnaming 
the  corporation  with  which  it  is  made.^^ 

6.  Mutuality — a.  Necessity  for  Mutuality. — A  contract  to  be  binding  must 
be  mutual;    one  party  cannot  be  bound  unless  the  other  be  also,^-  notwithstand- 


Wall.  85,  23  L.  Ed.  152;  Tilley  v.  County 
of  Cook.  103  U.  S.  155,  26  L.  Ed.  374; 
Minneapolis,  etc.,  Railway  v.  Columbus 
Rolling  Mill.  119  U.  S.  149,  151,  30  L.  Ed. 
376.  See  ante,  "Manner  of  Acceptance," 
II,  A,  1,  f. 

A  new  party  could  no  more  be  imported 
into  the  contract  and  imposed  upon  an- 
other party  without  the  consent  of  the 
latter  than  a  change  could  be  made  in 
like  manner  in  other  pre-existing  stipula- 
tions. One  original  party  might  have  been 
willing  to  contract  with  a  firm  as  it  was 
originally,  but  not  as  it  was  subsequently. 
At  any  rate,  he  has  the  right  to  know  and 
to  decide  for  himself.  Without  his  assent 
a  thing  is  wanting  which  was  indispen- 
sable to  the  continuity  of  the  contract. 
National  Bank  v.  Hall,  101  U.  S.  43,  50, 
25  L.  Ed.  822. 

Refusal  to  recognize  contractual  rela- 
tion.—In  Kirk  V.  United  States,  163  U.  S. 
49,  55,  41  L,.  Ed.  66.  the  court  said:  "We 
know  of  no  principle  upon  which  a  con- 
tract can  be  evoked  from  a  distinct  re- 
fusal of  one  party  to  recognize  the  rights 
of  the  other,  and  a  formal  protest  against 
any  such   rights  being  granted  to  him."  _ 

78.  Consent  as  dependent  upon  condi- 
tion of  mind. — Johnson  v.  Harmon.  94  U. 
S  371  373.  24  L.  Ed.  271.  See  the  titles 
DRUNKENNESS;  FRAUD  AND  DE- 
CEIT;   INFANTS;   INSANITY. 

79.  Freedom  of  consent. — See  the  tiles 
DURESS;   UNDUE    INFLUENCE. 

80.  Cer«-3''itv  and  completeness. — See 
Roberts  v.  Benjamin.  124  U.  S.  64,  72,  31 
L.  Ed.  334;  National  Bank  v.  Hall.  101  U. 
S.  43,  50,  25  L.  Ed.  822.  citing  Appleby  v. 
Johnson,  Law  Rep.  9,  C.  P.  158.  See  ante, 
"Mutual  Assent,"  II,  B.  4. 

D.  and  P.  agreed  to  purchase  a  con- 
tract for  R.  from  M.  The  contract  to 
purchase  stated  that  the  sum  of  fifteen 
thousand  dollars  "the  said  D.  and  P.  have 
this  day  advanced  and  paid  to  said  M." 
The  contract  was  signed  by  M.  It  was 
held  that  this  statement  was  ambiguous 
and  did  not  show  actual  prior  or  simul- 
taneous pavment.  ^Slills  v.  Dow,  133  U. 
S.   423,  431,'33   L.  Ed.   717. 

Two  committees  representing  first  and 
second  mortgage  bondholders  of  a  rail- 
road company  met,  and  it  was  agreed  ber 
tween    them    that    the    second    mortgage 


bondholders  should  participate  in  a  reor- 
ganization of  the  company,'  in  which  the 
first  mortgage  bondholders  were  to  pur- 
chase the  property  of  the  railroad  com- 
pany. It  was  held,  that  the  agreement 
was  too  vague  and  indefinite  to  furnish  a 
foundation  for  its  enforcement.  Robin- 
son V.  Iron  R.  Co..  135  U.  S.  522,  532,  34 
L.    Ed.  276. 

81.  Misnaming  a  party. — County  of 
Moultrie  v.  Fairfield.  105  U.  S.  370,  377, 
26  L.  Ed.  945.  See  the  title  MISTAKE 
AND  ACCIDENT. 

82.  Mutuality. — Dorsey  v.  Packwood, 
12  How.  126,  136.  13  L.  Ed.  921;  Farring-. 
ton  V.  Tennessee,  95  U.  S.  679,  685.  24  L. 
Ed.  558;  Tilley  v.  County  of  Cook,  103  U. 
S.  155,  161.  26  L.  Ed.  374;  Patrick  v.  Bow- 
man.  149  U.    S.   411.   425,   37    L.    Ed.   790. 

"In  suits  upon  unilateral  contracts,  it  is 
onljf  where  the  defendant  has  had  the 
benefit  of  the  consideration  for  which  he 
bargained  that  he  can  be  held  bound." 
Richardson  v.  Hardwick,  106  U.  S.  252,. 
255.    27    L.    Ed.    145. 

Agreement  to  transfer  realty. — An 
agreement,  whereby  the  purchaser  of  a 
plantation  "bound  himself  to  transfer  to 
his  son-in-law  one-half  of  the  plantation, 
slaves,  cattle  and  stock,  as  soon  as  the 
son-in-law  should  pay  for  one-half  of  the 
cost  of  said  property,  either  with  his  own 
'  private  means,  or  with  one-half  of  the 
profits  of  the  plantation,"  was  deficient  in 
mutuality.  The  son-in-law  was  not  bound 
to  render  any  services  nor  pay  any  money. 
It  was  a  nude  pact.  Dorsey  v.  Packwood, 
12   How.    126.   13    L.   Ed.   921. 

Triparte  agreement  between  public  park 
and  railroads  for  right  of  way. — J  ov  v. 
St.  Louis.  138  U.  S.  1.  51,  34  L.  Ed. '843. 
See  the  titles  PARKS  AND  PUBLIC 
SQUARES;    RAILROADS. 

Reorganization  of  company. — Two  com- 
mittees representing  first  and  second 
mortgage  bondholders  of  a  railroad  com- 
pany met  and  it  was  agreed  between  them 
that  the  second  mortgage  bondholders 
should  participate  in  a  reorganization  of 
the  company,  in  which  the  first  mortgage 
bondholders  were  to  purchase  the  prop- 
erty of  the  railroad  company.  It  was  also 
agreed  that  the  second  mortp-age  bond- 
holders should  rank  substantially  as  they 
did  before.    It  was  held  that  there  was  no 
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ing  that  the  principle  of  mutuality  thus  applied  may  enable  a  party  to  take  ad- 
vantage of  the  invalidity  of  his  own  act.s-*  But  agreements  are  frequently  made 
which  are  not,  in  a  certain  sense,  binding  on  both  sides  at  the  time  when  exe- 
cuted, and  in  which  the  whole  duty  to  be  performed  rests  primarily  with  one  of 
the  contracting  parties. ^-^ 

b.  Implication  of  Mutuality. — Undoubtedly  necessary  implication  is  as  much 
a  part  of  an  instrument  as  if  that  which  is  so  implied  was  plainly  expressed, 
but  omissions  or  defects  in  written  instruments  cannot  be  supplied  by  virtue  of 
that  rule  unless  the  implication  results  from  the  language  employed  in  the  in- 
strument, or  is  indispensable  to  carry  the  intention  of  the  parties  into  efifect; 
as  where  the  act  to  be  done  by  one  of  ihe  contracting  parties  can  only  be  done 
upon  something  of  a  corresponding  character  being  done  by  the  opposite  party, 
the  law  in  such  a  case,  if  the  contract  is  so  framed  that  it  binds  the  party  con- 
tracting to  do  the  act,  will  imply  a  correlative  obligation  on  the  part  of  the  other 
party  to  do  what  is  necessary  on  his  part  to  enable  the  party  so  contracting  to 
accomplish  his   undertaking  and   fulfill   his   contract. ^^ 

7.  Consideration — a.  Definitions  and  Distijictioms. — The  consideration,  in 
the  legal  sense  of  the  word,  of  a  contract  is  the  quid  pro  quo,  that  which  the 
party  to  whom  a  promise  is  made  does  or  agrees  to  do  in  exchange  for  the  prom- 
ise.^°  There  is  a  clear  distinction  sometimes  between  the  motive  that  may  in- 
duce to  entering  into  a  contract  and  the  consideration  of  the  contract.  Nothino- 
is  consideration  that  is  not  regarded  as  such  by  both  parties.^''     A  consideration 


binding  agreement  between  these  com- 
mittees as  there  was  no  mutuality  in  the 
agreement  alleged.  Robinson  v.  Iron  R. 
Co.,  135  U.   S.   522,  532,  34  L.   Ed.  276. 

83.  Patrick  v.  Bowman,  149  U.  S.  411, 
425,   37   L.    Ed.    790. 

84.  Contracts  not  binding  when  ex- 
ecuted.— Contracts  of  guaranty  may  fall 
under  that  class,  as  when  a  person  solicits 
another  to  employ  a  particular  individual 
as  his  agent  for  a  specified  period,  and  en- 
gages that  if  the  person  addressed  will  do 
so,  he,  the  applicant,  will  be  responsible 
for  the  moneys  the  agent  shall  receive  and 
neglect  to  pay  over  during  that  time.  The 
party  indemnified  in  such  a  case  is  not 
bound  to  employ  the  party  designated  by 
the  guarantor;  but  if  he  do  employ-  him 
in  pursuance  of  the  promise,  the  guaranty 
attaches  and  becomes  binding  on  the 
party  who  gave  it.  Storm  -'.  United  States, 
94  U.   S.   76.   83.  24  L.   Ed.   42.  _ 

85.  Implication  of  mutuality. — Hudson 
Canal  Co.  v.  Pennsylvania  Coal  Co.,  8 
Wall.  276.  288,  19  L.  Ed.  349.  See,  also, 
United  States  v.  Babbit.  1  Black  55,  61.  17 
L.  Ed.  94. 

Where  the  obligation  of  plaintiffs  re- 
quires an  expenditure  of  a  large  sum  in 
preparation  to  enable  them  to  perform  it, 
and  a  continuous  readiness  to  perform, 
the  law  implies  a  duty  in  the  other  party 
to  do  whatever  is  necessary  for  him  to  do 
to  enable  plaintiffs  to  comply  with  their 
promise  or  covenant.  United  States  v. 
Sp'-^d,  8  Wall.  77,  84,  19  L.  Ed.  449. 

"So  if  one  person  engages  to  work  and 
render  services  which  require  great  out- 
lay of  money,  time,  and  trouble,  and  he  is 
onlv  to  be  oaid  according  to  the  work  he 
performs,  the  contract  necessarily  implies 
an  obligation  on  the  part  of  the  employer 


to  supply  the  work."  Hudson  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  8  Wall.  276. 
289,    19    L.    Ed.   349. 

"If  one  person  covenants  or  engages  by 
contract  to  buy  an  estate  of  another  at  a 
given  price,  the  law  will  imply  a  corre- 
sponding obligation  on  the  part  of  such 
other  person  to  sell,  although  the  contract 
is  silent  as  to  any  such  obligation,  as  the 
person  contracting  to  purchase  cannot 
fulfill  his  contract  unless  the  other  party 
will  consent  to  sell."  Hudson  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  8  Wall.  276, 
288.   19   L.   Ed.   349. 

"Persons  often  contract  to  manufacture 
some  particular  article,  and  in  such  cases 
the  law  implies  a  corresponding  obliga- 
tion on  the  part  of  the  other  party  to  take 
it  when  it  is  completed  according  to  the 
contract,  because  if  it  were  not  so  the 
party  rendering  the  services  and  incurring 
the  expense  in  fulfilling  his  contract  could 
not  claim  any  remuneration."  Hudson 
Canal  Co.  v.  Pennsylvania  Coal  Co  8 
Wall.  276,  289,  19  L.  Ed.  349.  See  the 
title  SALES._ 

86.  Consideration  defined. — Phoenix 
Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  197, 
30  L.  Ed.  644. 

87.  Motive  and  consideration  distin- 
guished.—Fire  Ins.  Ass'n  r.  Wickham,  141 
U.  S.  5r,4.  579,  35  L.  Ed.  860. 

In  Philpot  V.  Gruninger,  14  Wall.  570,' 
577,  20  L.  Ed.  743.  the  court  said:  "It  is 
the  price  voluntarily  paid  for  a  promisor's 
undertaking.  An  expectation  of  results 
often  le?ds  to  the  formpf-ion  of  a  contract, 
but  neither  the  expectation  nor  the  result 
is  'the  cause  or  meritorious  occasion  re- 
quiring a  mutual  recompense  in  fact  or 
in  law.'  Surely  a  creditor  may  do  a  favor 
to    his    debtor,    or.  may    enter   into    a    new 
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may  be  either  a  good,  or  a  valuable  one.  A  good  consideration  is  that  of  blood, 
or  natural  alTection,  or  love ;  as  when  a  man  grants  an  estate  to  a  near  relation. 
Blood  or  marriage  are  the  most  common  and  suitable  considerations  in  this 
species  of  conveyance.^**  The  valuable  consideration  is  such  as  money,  mar- 
riage, or  any  other  equivalent  given  for  the  grant. ^^ 

b.  Necessity  for  Consideration. — A  contract,  to  be  valid,  must  be  founded  on 
sufficient  consideration."" 

c.  Prcsuniptioii  of  Consideration. — Where  a  contract  is  under  seal,  a  seal  im- 
ports a  consideration,'^^  while  in  a  simple  contract  consideration  must  be  proved. ^^^ 


and  independent  contract  with  him,  in- 
duced by  which  the  debtor  may  assent  to 
giving  a  note  for  the  previously  existing 
indebtedness.  Without  the  favor  or  the 
new  contract  there  is  in  such  a  case  a  full 
consideration  for  the  note,  and  the  par- 
ties may  not  have  contemplated  that  the 
favor  or  the  new  contract  was  to  be  paid 
for.  To  regard  them  as  entering  inlo  the 
consideration  of  the  note  would  be  to 
make  a  contract  for  the  parties  to  which 
their   minds    never   assented." 

"Consideration,  like  every  other  part  of 
a  contract,  must  be  the  result  of  agree- 
ment. The  parties  must  understand  and 
be  influenced  to  the  particular  action  by 
something  of  value  or  convenience  and  in- 
convenience recognized  by  all  of  tlicm  as 
the  moving  cause.  That  which  is  a  mere 
fortuitous  result  flowing  accidentally  from 
an  arrangement,  but  in  no  degree  prompt- 
ing the  actors  to  it,  is  not  to  be  esteemed 
a  legal  consideration."  Fire  Tns  Ass'n  z>. 
Wickham,  141  U.  S.  564,  579,  35  L.  Ed. 
860. 

"The  mere  presence  of  some  incident 
to  a  contract  which  might  under  certain 
circumstances  be  upheld  as  a  considera- 
tion for  a  promise,  does  not  necessarily 
make  it  the  consideration  for  the  pr-imise 
in  that  contract.  To  give  it  that  effect  it 
must  have  been  offered  by  one  party  and 
accepted  by  the  other  as  one  element  of 
the  contract."  Fire  Tns.  Ass'n  ?'.  Wick- 
ham.  141    U.    S.    564,    579,    35    L.    Ed.    860. 

88.  "Good"  and  "valuable"  consideration 
compared. — Vanhorn   v.    Harrison,    1    Dall. 

137,  138,  1  L.  Ed.  70,  citing  2  Bl  Com. 
297,  336;  King  v.  Thompson.  9  Pet.  204, 
218.  9  L.  Ed.  102.  As  to  the  construction 
of  the  terms  "valuable  consideration"  and 
good  consideration  when  a  question  arises 
under  the  statute  of  frauds,  see  the  title 
FRAUDS,   STATUTE   OF. 

89.  Vanhorn    v.    Harrison,    1    Dall.    137, 

138,  1    L.    Ed.    70. 

90.  Necessity  for  sufficient  considera- 
tion.— New  Jersey  v.  Wilson,  7  Cranch 
164.  3  L.  Ed.  303;  Allen  v.  Hammond,  11 
Pet.  63.  9  L.  Ed.  633;  United  States  v. 
Linn,  15  Pet.  290,  311,  10  U  Ed.  742; 
Woodruff  V.  Trapnall,  10  How.  190,  205, 
13  L.  Ed.  383;  McGee  v.  Mathis,  4  Wall. 
143.  155,  18  L.  Ed.  314;  Railroad  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  Ed.  909;  Far- 
rington  v.  Tennessee,  95  U.  S.  679.  685,24 
L.  Ed.  558;  Edwards  v.  Kearzey,  96  U.  S. 


595,  599,  24  L.  Ed.  793;  Durkee  v.  Board  of 
Liquidation.  103  U.  S.  640.  26  L  Ed.  598; 
Tilley  v.  Cmnty  of  Cook,  103  U.  S.  155, 
161,  26  L  Ed.  374;  Louisiana  v.  New  Or- 
leans, 109  U.  S.  285,  288,  27  L.  Ed.  936; 
Robinson  v.  Iron  R.  Co.,  135  U.  S.  522. 
532.  34  L.  Ed.  276;  Fire  Ins.  Ass'n  v. 
W'ckham.  141  U.  S.  564,  579,  35  L.  Ed. 
860. 

An  agreement  where  there  is  no  con- 
sideration is  a  nude  pact;  the  promise  of 
a  gratuity  spontaneously  made,  which  may 
be  kept,  changed,  or  recalled  at  pleasure; 
and  this  rule  of  law  applies  to  the  agree- 
ments of  states  made  without  considera- 
tion as  well  as  to  those  of  persons. 
Tucker  v.  Ferguson.  22  Wall.  527,  528.  22 
L.    Ed.   805. 

"The  question  of  consideration,  whether 
arising  upon  the  admi^s'bility  of  evidence 
or  presented  as  a  point  in  pleading,  is  not 
one  of  procedure  and  remedy.  It  goes 
to  the  substance  of  the  right  itself,  and 
belongs  to  the  constitution  of  the  con- 
tract." Pritchard  v.  Norton,  100  U.  S.  124, 
135,  27  L.   Ed.  104. 

Particular  contracts  considered. — See 
post.  "Executory  and  Executed  Con- 
tracts," III.  F.  As  to  necessity  for  con- 
sideration in  particular  contracts,  see  the 
specific  titles,  such  as  GUARANTY; 
INDEMNITY;  NOVATION;  SUB- 
SCRIPTIONS, etc. 

91.  Presumption  of  consideration. — 
United  States  v.  Linn,  15  Pet.  290,  315,  10 
L.  Ed.  742;  Storm  v.  United  States,  94  U. 
S.  76.  83,  24  L.  Ed.  42;  Hilton  v.  Guyot, 
159  U.  S.  113.  199,  40  L.  Ed.  95;  Jackson 
V.  Ashton,  11  Pet.  229,  248,  9  L.  Ed.  698. 
See  the  titles  BONDS,  vol.  3,  p.  394; 
SEALS  AND  SEALED  INSTRU- 
MENTS. 

"Want  of  consideration  is  not  a  suffi- 
cient answer  to  an  action  on  a  sealed  in- 
strument. The  seal  imports  a  considera- 
tion, or  renders  proof  of  consideration 
unnecessary;  because  the  instrument 
binds  the  parties  by  force  of  the  natural 
presumption  that  an  instrutnent  executed 
with  so  much  deliberation  and  solemnity 
is  founded  upon  some  sufficient  cause." 
Storm  V.  United  States,  94  U.  S.  76,  84, 
24  L.   Ed.   42. 

92.  United  States  v.  Linn,  15  Pet.  290, 
315,  10  L.  Ed.  742;  Hilton  v.  Guyot,  159 
U.   S.   113.   199,  40   L.   Ed.   95. 


CONTRACTS. 


565 


d.  Sufficiency  of  Consideration — (1)  Valuable  Consideration — (a)  State- 
ment of  the  Rule. — A  benefit  to  the  promisor,93  or  to  a  third  person  at  his  in- 
stance,^-* or  a  loss,  inconvenience  or  dabage  to  proniisee,^^  consequent  upon  and 
directly  resulting  from  the  promise  of  the  promisor  in  behalf  of  the  promisee,^^ 
is  sufficient  to  create  a  valuable  consideration  for  a  promise. 

_(b)  Specific  Applications  of  the  Rule — (aa)  Mutual  Promises. — Cases  often 
arise  where  the  agreement  consists  of  mutual  promises,  the  one  promise  being 
the  consideration  for  the  other ;  and  it  has  never  been  seriously  questioned  that 
such  an  agreement  is  valid,  and  that  the  parties  are  bound  to  fulfill  their  re- 
spective stipulations.^"  Whether  one  promise  be  the  consideration  for  another, 
or  whether  the  performance,  and  not  the  mere  promise,  be  the  consideration, 
is  to  be  determined  by  the  intention  and  meaning  of  the  parties,  as  collected  from 
the  instrument,  and  the  application  of  good  sense  and  right  reason  to  each  par- 
ticular  case.^^ 

(bb)  Illegal  Consideration. — As  to  the  legality  of  consideration,  see  the  titles 
Gambling  Contracts;  Illegal  Contracts;  Lotteries;  Restraint  of  Traue; 
Usury. 

(cc)  Compromise. — As  to  compromise  of  a  disputed  claim  as  constituting  a 
sufficient  consideration  for  a  new  promise,  see  the  title  Compkuause  and  oEttlE- 
MENT,  vol.  3,  p.  980. 


93.  Benefit  to  promisor. — Emerson  v. 
Sinter,  22  How.  28,  43.  16  L.  Ed.  360; 
Piatt  z:  United  States,  22  Wall.  496.  507, 
22  L.  Ed.  858;  United  States  v.  Unn,  15 
Pet.  290,  314.  10  L-  Ed.  742. 

"The  smallest  spark  of  benefit  or  ac- 
commodation is  sufficient  to  create  a  valid 
consideration  for  a  promise."  Austyn  v. 
McLure.   4    Dall.   227,   229,    1    L.    Ed.   811. 

"To  constitute  a  consideration,  it  is  not 
absolutely  necessary  that  a  benefit  should 
accrue  to  the  person  making  the  prom- 
ise." Viotett  V.  Patton.  5  Cranch.  142,  3 
L.  Ed.  61.  See  post,  footnote  catchline, 
"Loss.  Inconvenience  or  Damage  to 
Promisee,"  this  section.  See  the  titles 
GUARANTY;  PARTIES. 

"To  constitute  a  valuable  consideration, 
it  is  not  necessary  that  money  should  be 
paid;  an  expenditure  made  upon  the  faith 
of  the  contract  being  sufficient."  King  v. 
Thompson,  9  Pet.  204.  219,  9  L  Ed    102. 

A  consideration  moving  to  A.  and  B., 
with  whom  C.  afterwards  enters  into 
partnership,  and  of  which  consideration  C. 
thus  gets  the  benefit,  will  support  a  prom- 
ise by  C.  Philpot  v.'  Gruninger.  14  Wall. 
570.   20   L.   Ed.   743. 

94.  Benefit  to  third  person. — "In  the 
common  case  of  a  letter  of  credit  given 
by  A.  to  B.,  the  person  who,  on  the  faith 
of  that  letter,  trusts  B..  is  admitted  to 
have  his  remedy  against  A.,  although  no 
benefit  accrued  to  A.  as  the  consideration 
of  his  promise."  Violett  v.  Patton,  5 
Cranch  142,  150.  3  L.  Ed.  61.  See,  also, 
Emerson  v.  Slater,  22  How.  28,  43,  16  L. 
Ed.  360;  Piatt  v.  United  States.  22  Wall. 
496,  507,  22  L  Ed.  858.  And  see  the  ti- 
tles GUARANTY;  LETTERS  OF 
CREDIT. 

95.  Loss,  inconvenience  or  damage  to 
promisee. — King  v.  Thompson,  9  Pet.  204, 
218,  9  L  Ed.  102;  United  States  z'.  Linn, 
15   Pet.  290,  314,   10  L.   Ed.  742;   Emerson 


V.  Slater,  22  How.  28,  43,  16  L  Ed.  360; 
Piatt  V.   United   States,   22    Wall.    496.   507, 

22  L.  Ed.  858;  Indianapolis  Rolling  Mill 
V.  St.  Louis,  etc..  Railroad,  120  U.  S  256, 
260,  30  L   Ed.  639. 

"Damage  to  the  promisee  constitutes  as 
good  a  consideration  as  benefit  to  the 
promisor."  Townsley  v.  Sunirall,  2  Pet. 
170,  182.  7  L  Ed.  386;  Violett  v.  Patton, 
5   Cranch   142,    150,  3   L.    Ed.   61. 

In   Hendrick  v.   Lindsay,  93  U.  S   143.  148, 

23  L.  Ed.  855,  the  court  said:  "Damage 
to  the  promisee  constitutes  as  good  a  con- 
sideration as  benefit  to  the  promisor.  In 
Pillan  V.  Van  Mierop,  3  Burr.  1663.  the 
court  say,  'Any  damage  or  suspension  of 
a  right,  or  possibility  of  a  loss  occasioned 
to  the  plaintiff  by  the  promise  of  another, 
is  a  sufficient  consideration  for  such  prom- 
ise, and  will  make  it  binding,  although  no 
actual  benefit  accrues  to  the  party  prom- 
ising.' This  rule  is  sustained  by  a  long 
series  of  adjudged  cases." 

96.  The  promise  must  be  the  induce- 
ment to  the  transaction.  Violett  zk  Pat- 
ton, 5  Cranch  142,  150.  3  L.  Ed.  61;  Piatt 
V.  United  States,  22  Wall.  496,  507,  22  L 
Ed.  858;  Emerson  v.  Slater,  22  How.  28, 
43.   16  L   Ed.   360. 

97.  Mutual  promises. — Storm  v.  United 
States,  94  U.  S.  76,  83.  24  L.  Ed.  42;  Em- 
erson v.  Slater,  22  How.  28,  35,  16  L  Ed. 
360;  Philpot  v.  Gruninger.  14  Wall.  570, 
577,  20  L.  Ed.  743;  Hyde  v.  Booraem,  16 
Pet.  169,  177.  10  L.  Ed.  925;  Louisville 
Gas  Co.  z'.  Citizens'  Gas  Co.,  115  U.  S. 
683,  694,  29  L- Ed.  510;  Struthers  ^'.  Drexel, 
122  U.  S.  487,  494,  30  L.  Ed.  1216;  Ridings 
z'.  Johnson,  128  U.  S.  212.  216,  32  L,  Ed. 
401;  Burdon  Cent.  Sugar  Refining  Co.  v. 
Tayne.  167  U.  S.  127,  146,  42  L.  Ed.  105. 
See,  also,  post,  "Synalla.gmatic  Contracts,"' 
III,  B;  "Commutative   Contracts,"   III,  C. 

98.  Jones  v.  United  States,  96  U.  S.  24, 
27.   24   L   Ed.   644. 


566 


CONTRACTS. 


(dd)  Marriage  and  Promise  of  Marriage. — Marriage,  in  contemplation  of  the 
law,  is  not  only  a  valuable  consideration,  but  is  a  consideration  of  the  highest 
value,  and  from  motives  of  the  soundest  policy  is  upheld  with  a  strong  resolu- 
tion.»9 

(ee)  Suspension  of  Existing  Demand. — A  suspension  of  an  existing  demand 
is  frequently  of  the  utmost  importance  to  a  debtor,  and  it  constitutes  one  of  the 
oldest  titles  of  the  law  under  the  head  of  forbearance,  and  has  always  been  con- 
sidered a  sufficient  and  valid  consideration.^ 

(ff)  Release  of  Unliquidated  Claim  for  Damages. — There  is  no  doubt  of  the 
general  proposition  that  the  release  of  an  unliquidated  claim  for  damages  is  a 
good  consideration  for  a  promise,  as  between  the  parties. 2 

(gg)  Relinquishment  of  Dower. — A  woman's  right  of  dower  being  a  valuable 
right  which  she  cannot  be  compelled  to  resign,  and  which  the  law  protects  very 
carefully  from  her  husband's  control,  her  release  of  it  is  a  good  consideration 
for  a  promise  to  pay  money  to  her  separate  use,  and  though  by  the  laws  of  the 
jurisdiction  under  which  the  right  is  given,  the  wife  might,  in  fact,  under  the 
special  circumstances  of  the  case,  really  have  had  no  right  of  dower,  still  if  her 
release  was  deemed  requisite  to  secure  the  sale  of  the  property,  such  release  is 
a  good  consideration  for  the  promise  to  pay  her  money.^ 

(hh)  Relinquishment  of  Defenses. — The  relinquishment  of  the  defense  in  an 
action,  and  confessing  judgment  is  a  sufficient  consideration  to  support  a  con- 
tract.^ 

(ii)  Relinquishment  of  Individual  Rights  by  Association  Member. — As  to  the 
relinquishment  of  all  right  to  individual  property  by  a  member  of  an  association 
as  constituting  sufficient  consideration  for  agreements  on  the  part  of  the  society, 
see  the  title  Associations,  vol.  1,  p.  634. 

(jj)  Surrender  of  Collateral  Security. — The  surrender  of  other  instruments, 
although  held  as  collateral   security,  is  also  a  sufficient  consideration.^ 

(kk)  Part  Payment. — As  to  part  payment  as  constituting  sufficient  considera- 
tion for  the  release  of  the  entire  obligation,  see  the  title  Payment. 

(11)    Confidence  Induced  by  Undertaking  Service. — The  confidence  induced  by 


99.  Marriage   and   promise   of   marriage. 

— Magniac   v.    Tliomson,   7    Pet.   348,   8    L. 
Ed.  709. 

In  Prewet  v.  Wilson,  103  U.  S.  22.  24, 
26  L.  Ed.  360,  the  court  said:  "Now,  rnar- 
riage  is  not  only  a  valuable  consideration, 
but,  as  Coke  says,  there  is  no  other  con- 
sideratim  so  much  respected  in  the  law. 
rishrn  justly  observes,  that  'Marriage  is 
.attended  and  followed  by  pecuniary  con- 
se'-uences;  by  happiness  or  misery  to  the 
parties;  by  life  to*  unborn  children;  by  un- 
quiet or  repose  to  the  state;  by  what 
m.oney  ordinarily  buys  and  by  what  no 
money  can  buy,  to  an  extent  which  can- 
not be  estimated  or  expressed,  except  by 
the  word  "infinite."  To  say,  therefore, 
that  it  is  to  be  regarded,  where  it  is  the 
inducement  to  any  contract,  as  a  valuable 
consideration,  is  to  utter  truth,  yet  only 
a  part  of  the  truth.'  And.  also,  that  'Mar- 
riage is  to  be  ranked  among  the  valuable 
considerations,  yet  it  is  distinguishable 
from  most  of  these  in  not  being  reducible 
to  a  value  w'-.ich  can  be  expressed  in  dol- 
lars and  cents,  while  still  it  is  in  general 
ter:^-'s  of  the  very  highest  value.'  Law 
of  Mnrried  Women.  §§  775,  776.  Such  is 
the  purport  and  language  running  through 
all  the  decisions,  both  in  England  and  in 
this  country,  with  reference  to  marriage 
as  a  consideration  for  an  ante-nuptial  set- 


tlement." See  the  titles  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES; 
MARRLAGE  CONTRACTS  AND  SET- 
TLEMENTS. 

1.  Suspension  of  existing  demand. — 
Goodman  r.  Simonds,  20  How.  343.  371, 
15  L.  Ed.  934;  Manufacturing  Co.  v.  Brad- 
ley. lO.T  U.  S.   175,  26  L.   Ed.   1034. 

2.  Release  of  unliquidated  claim  for 
damages. — Union  Pacific  R.  Co.  v.  Good- 
ridge.  149  U.  S.  680.  691,  37  L.  Ed.  896. 
See  the  title   RELE.\SE. 

3.  Sykes  v.  Chadwick,  18  Wall.  141,  21 
L.   Ed.   824. 

4.  Release  of  defenses. — Union  Bank  v. 
Geary,  5  Pet.  99,  114,  8  L.  Ed.  60,  in  which 
case  the  court,  m  commenting  on  this 
point,  remarked:  "It  is  unnecessary  to 
examine  whether  this  defense  would  have 
been  available  or  not.  The  validity  of  the 
contract  did  not  depend  upon  that  ques- 
tion. It  is  enough,  that  the  bank  consid- 
ered it  a  doubtful  question;  and  that  they 
supposed  they  were  gaining  some  benefit 
by  foreclosinsr  all  inquiry  on  the  subject; 
and  the  complainant,  by  precluding  her- 
self from  setting  up  the  defense,  waived 
what  she  supposed  might  have  been  of 
material   benefit   to  her." 

5.  Surrender  of  collateral  security. — ■ 
Goodman  v.  Simonds,  20  How.  343,  371,  15 
L.   Ed    934. 
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undertaking  any  service  for  anotlier  is  a  sufficient  legal  consideration  to  create 
a  duty  in  the  performance  of  it.*^ 

(mm)  Agreement  to  Pay  in  Confederate  Notes. — A  promise  to  pay  in  "Con- 
federate notes"  in  consideration  of  the  receipt  of  such  notes  and  of  drafts  pay- 
able by  them,  was  not  a  nudum  pactum." 

(nn)  Adoption,  of  Gauge  and  Bstablishing  Connections  by  Railroad. — A  con- 
tract by  a  railroad  to  adopt  a  certain  gauge  and  form  certain  connections  with 
other  roads  constitutes  a  valuable  consideration.^ 

(oo)  Compensation  and  Emoluments  of  Office. — Being  entitled  to  the  com- 
pensation and  emoluments  attached  to  an  office  is  a  sufficient  consideration  to 
support  a  promise.'^ 

(2)  Good  Consideration. — As  to  such  consideration  as  is  termed  "good  con- 
sideration," see  ante,  "Definitions  and  Distinctions,"  II,  B,  7,  a. 

e.  Adequacy  of  Consideration. — A  valuable  consideration,  however  small  or 
nominal,  if  given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of  fraud, 
sufficient  to  support  a  promise.  A  stipulation  in  consideration  of  one  dollar  is 
just  as  effectual  and  valuable  a  consideration  as  a  larger  sum  stipulated  for  or 
paid.i*J  A  mere  nominal  consideration  need  not  to  be  proven  and  is  immaterial 
if  disproven.^^ 

f.  Divisibility  of  Consideration. — Every  part  of  the  consideration  goes  equally 
to  the  whole  promise. ^^ 

g.  Failure  of  Consideration. — Matters  as  to  failure  of  consideration  will  be 
treated  elsewhere  in  this  work.^^ 

III.    Classification  of  Contracts. 

A.  Alternative  Contracts. — An  alternative  contract  is  one  under  which  the 
promisor  shall  do  one  of  two  things  at  his  election. ^^ 

B.  Synallagmatic  Contracts. — A  synallagmatic  contract  is  a  bilateral  agree- 
ment which  contains  mutual  and  reciprocal  obligations. ^^ 

C.  Commutative  Contracts. — Likewise  commutative  contracts  are  those 
in  which  what  is  done,  given  or  promised  by  one  party,  is  considered  as  equiva- 
lent to,  or  a  consideration   for  what  is  done,  given  or  promised  by  the  other.i^ 

D.  Entire  and  Separable  Contracts. — Where  a  contract  consists  of  many 
parts,  which  may  be  considered  as  parts  of  one  whole,   the  contract  is  entire. 

8.  Confidence    induced    by    undertaking  11.  Struthers   v.    Drexel.   122   U.    S     487 

service.— Philadelphia,      etc.,      R.      Co.     v.  494,  .30  L.  Ed.  1216. 

Derby,   14   How.   46S,   48.5,    14    L.    Ed.   502.  12      Divisibility        of       consideration.— 

See  the  title   NEGLIGENCE.  Hazelton  v.  Sheckells,  202  U.  S.  71.  78,  50 

7.  Agreement    to     pay    in     Confederate  L.  Ed.  9.39. 

notes.— Planters'  Bank  v.  Union  Bank,  16  13.  Failure  of  consideration —See  the 
Wall.  483,  21  L.  Ed.  473.  See,  generally,  titles  DAM.^GES;  INSURANCE-  MIS- 
the  titles  ILLEGAL  CONTRACTS;  TAKE  AND  ACCIDENT-  SALES- 
PAYMENT.           ^,       ,      ,              „     ^  SET-OFF,         RECOUPMENT         AND 

8.  Zabnskie  v.  Cleveland,  etc.,  R.  Co.,  COUNTERCLAIM;  VENDOR  AND 
23    How.   381.  399,   16   L.   Ed,   488.  PURCHASER. 

9.  Compensation  and  emoluments  of  of-  ...    r>«r;„:4j^„    ^r   „i*^,„  4.:          ...  ^      ,. 

c         TT    i  J    c^^t  T-         1K   T3^f    onn  !*•  Uetinition   of  alternative   contract. — 

fice.— United    States  v.   Lmn.   15   Pet.   290.  -pp^.,     .(..     tj     p.,    „    A/Ta,-!,^^    ioq   tt    c 

010    -1/^  T     x>A    r. ,.-,      c„«  t-Ur.  *;fi„  1311131  ^^  i  exas,   etc.,    k.    co.   v.    Marlor.    123    U.    o. 

313.  10  L.  Ed.   <42.     See  the  title  PUBLIC  gg      ^^      3^   ^    ^^  g 

^fn^^?f  ^^-    ^""^  References    there    given.        ^^  Performance,"  IX,  A.  4. 

10.  Adequacy     of     consideration. — Law-  ,  ,  r^^.  1. 

rence    v.    McCalmont,  2  How.  426.  452,  11  L.  1^.  Synallagmatic     contracts.— Zacharie 

Ed    326;    Eyre  v.   Potter,   15   How.   42,   59,  ^-  Franklin,  12  Pet.  151,  162.  9  L.  Ed.  1035. 

14  L    Ed.  592;  Austyn  v.  McLure.  4  Dall.  See  ante,    'Mutual  Promises,"   IT,  B,  7,  d, 

227,  229,  1  L.  Ed.  811;  Davis  v.  Wells.  104  (D,   ("b),   (aa). 

U.    S.   159,   167.   26   L.    Ed.   686;    Louisville  16.  Commutative         contracts. — Burdon 

Gas    Co.   V.    Citizens'    Gas    Co.,    115    U.    S.  Cent.  Sugar  Refining  Co.  t'.   Payne,  167  U. 

683,  694.  29  L.  Ed.  510.  S     127,    146.    42    L.    Ed.    105;      Ridings    v. 

"And  this  is  equally  true  as  to  contracts  Johnson,  128  U.  S.  212,  216,  32  L.  Ed.  401; 

of   guaranty   as   to   other   contracts."      Da-  Hyde  v.   Booraem,   16   Pet.  169,  177.  10   L. 

vis  V    Wells.  104  U.  S.  159,  168,  26  L.  Ed.  Ed.    925.      See    ante.    "Mutual    Promises." 

686-  Eyre  v.  Potter,  15  How.  42,  59,  14  L.  II,   B,  7,  d,   (1),   (b),   (aa). 
Fri'.'^g'l,    See  the  title  GUARANTY. 
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When  the  parts  may  be  considered  as  so  many  distinct  contracts,  entered  into  at 
one  time,  and  expressed  in  the  same  instrument,  but  not  thereby  made  one  con- 
tract, the  contract  is  a  separable  contract.  But,  if  the  consideration  of  the  con- 
tract is  single  and  entire,  the  contract  must  be  held  to  be  entire,  although  the  sub- 
ject of  the  contract  may  consist  of  several  distinct  and  wholly  independent 
items. ^'''  It  is  a  well-settled  principle  of  law,  that,  unless  there  can  be  some  ex- 
press stipulation  to  the  contrary,  whenever  an  entire  sum  is  to  be  paid  for  the 
entire  work,  performance  or  service  is  a  condition  precedent ;  being  one  consid- 
eration and  one  debt,  it  cannot  be  divided.^**  Where  the  contract  is  entire  if 
a  party  is  justified  in  refusing  to  perform  a  material  part,  he  is  justified  in  re- 
fusing to  perform  any  portion. ^^  But  where  some  parts  of  a  contract  are  illegal 
while  others  are  legal,  the  legal  may  be  separated  from  the  illegal,  if  there  be 
no  imputation  of  malum  in  se ;  and  if  the  good  part  show  a  sufficient  cause  of 
action,  it  is  error  to  sustain  demurrer  to  the  whole. ^^ 

E.  Express  and  Implied  Contracts. — Express  contracts  are  where  the 
terms  of  the  agreement  are  openly  avowed  and  uttered  at  the  time  of  the  making 
of  it.  Implied  contracts  are  such  as  reason  and  justice  dictate  from  the  nature 
of  the  transaction,  and  which,  therefore,  the  law  presumes  that  every  man  under- 
takes to  perform. 21 

F.  Executory  and  Executed  Contracts. — A  contract  is  either  executory  or 
executed.  An  executory  contract  is  one  in  which  a  party  binds  himself  to  do^ 
or  not  to  do,  a  particular  thing. ^^  ^^i  executed  contract  is  one  which  the  object 
of  the  contract  is  performed.-^  A  contract  executed,  as  well  as  one  which  is 
executory,  contains  obligations  binding  on  the  parties  ;2-*  but  an  executed  contract 
is  the  evidence  of  a  thing  done ;  and,  it  would  seem,  does  not  necessarily  im- 
pose any  duty  or  obligation  on  either  party  to  do  any  act  or  thing.^s  An  execu- 
tory contract  requires  only  a  slight  consideration  to  support  it,-*^  while  an  exe- 


17.  Entire    and    separable    contracts. — ^ 

Black's  Law  Diet.,  title,  "Entire  Contract," 
citing  2   Pars.   Cont.   517. 

"A  contract  for  the  payment  of  distinct 
sums  of  money,  at  dififerent  periods,  is 
very  much  in  the  nature  of  distinct  con- 
tracts." Faw  V.  Marsteller,  2  Cranch  10, 
24,  2  L.  Ed.  191. 

18.  Washington,  etc.,  Steam-Packet  Co. 
V.  Sickles.  10  How.  419,  440,  13  L.  Ed.  479. 

In  a  contract  providing  that  the  defend- 
ant should  use  the  plaintiff's  patent  fuel 
saver  on  board  a  steamboat,  it  was  stipu- 
lated that  the  first  two  hundred  and  fifty 
dollars  saved  should  be  applied  as  the 
purchase  price  of  the  machine  and  after 
th''t  three-fourths  of  what  was  saved 
should  be  paid  the  plaintiffs.  No  time  was 
set  for  settlement.  The  agreement  was 
held  to  be  one  entire  contract  and  not  di- 
visible at  the  will  of  the  plaintiffs  into 
payment  at  the  end  of  each  trip  or  week 
or  other  portion  of  time.  Washington, 
etc.,  Steam-Packet  Co.  v.  Sickles,  10  How. 
419,   440,   13   L.   Ed.   479. 

19.  Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  187  U.  S.  611,  614,  47  L.  Ed.  328. 
See  McMullen  v.  Hoffman,  174  U.  S.  639, 
43  L.  Ed.  1117. 

20.  Legal  and  illegal  parts  separable. — 
See  the  ti.tle  ILLEGAL  CONTRACTS. 

21.  Express  and  implied  contracts.- — 
Morley  v.  Lake  Shore,  etc.,  R.  Co.,  146  U. 
S.  162,  173,  36  L.  Ed.  925.  quoting  2  Story, 
Const.,  §   1377._ 

As  to  implied  contracts,  see  the  title 
IMPLIED   CONTRACTS. 


22.  Definition  of  executory  and  executed 
contracts. — Fletcher  ?'.  Peck.  6  Cranch  87,. 
136,  3  L.  Ed.  162;  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  657,  4  L.  Ed.  629. 
See,  also,  Walsh  v.  Preston,  109  U.  S,. 
297,  318,  27  L-  Ed.  940. 

"An  executory  contract  is  one  where  itr 
is  stipulated  by  the  agreement  of  minds, 
upon  a  sufficient  consideration,  that  some- 
thing is  to  be  done  or  not  to  be  done  by^ 
one  or  both  the  parties."  Farrington  v. 
Tennessee,  95  U.  S.  679,  683,  24  L.  Ed.. 
558. 

Thus  where  the  grant  of  a  water  privilege 
contemplated  that  the  aperture,  the  trunk 
or  forebay,  and  the  sliding  gate  or  gates, 
should  be  constructed  after  the  grant  was 
made,  to  that  e.xtcnt  the  contract  was  ex- 
ecutory. Canal  Co.  v.  Ray,  101  U.  S.  522,. 
25  L.  Ed.  792. 

23.  Fletcher  v.  Peck,  6  Cranch  87,  136, 
3  L.  Ed.  162;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  657,  4  L.  Ed.  629. 

"A  contract  is  executed  where  every- 
thing that  was  to  be  done  is  done,  and 
nothing  remains  to  be  done."  Farrington- 
V.  Tennessee,  95  U.  S.  679,  683,  24  L.  Ed. 
558. 

24.  Obligation  of  executory  and  exe- 
cuted contracts. — Fletcher  v.  Peck.  6. 
Cranch   87,  135,  3   L.   Ed.   162. 

25.  Charles  Ri^  er  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  573,  9  L.  Ed.  773. 

26.  Consideration    necessary   to    support 
executory    contract. — Farringtcn    v.    Ten 
nessee,  95  U.  S.  679,  683,  24  L.  Ed.  558, 
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cuted   contract  requires  no  consideration  to  support  it.^^ 

G.  Joint  and  Several  Contracts. — A  contract  may  be  either  joint  or 
several  as  the  parties  are  jointly  or  severally  bound  to  perform  the  promise  or 
obligation  therein  contained,  and  may  be  joint  and  several  where  the  parties 
may  be  held  separately  or  jointly  liable  at  the  option  of  the  one  seeking  its 
enforcement.28  It  is  not  a  principle  of  equity  that  every  joint  covenant  shall  be 
treated  as  if  it  were  joint  and  several.  The  court  will  not  vary  the  legal  efifect 
of  the  instrument  by  making  it  several  as  well  as  joint,  unless  it  can  see,  either 
by  independent  testimony  or  from  the  nature  of  the  transaction  itself,  that  the 
parties  concerned  intended  to  create  a  separate  as  well  as  joint,  liability. ^^  In 
joint  and  several  contracts  each  party  is  bound  severally  as  well  as  jointly,  and 
may  be  sued  severally  as  well  as  jointly.^^*  Persons  liable  on  a  joint  and  several 
contract  may  be  all  sued  in  one  action ;  or  one  may  be  sued  alone,  and  cannot 
plead  the  nonjoinder  of  the  others  in  abatement.^ ^  And  where  the  contract  is 
several,  an  action  will  lie  in  favor  of  either  party  without  joining  the  other.^s 
But  it  is  an  elemental  principle  of  the  common  law,  that  where  a  contract  is  joint 


27.  Consideration  necessary  to  support 
executed  contract. — Farrington  v.  Tennes- 
see. 95  U.  S.  679,  683.  24  L.  Ed.  558;  Dart- 
mouth College  V.  Woodward,  4  Wlieat. 
518.  4  L.  Ed.  629.     See  the  title  GIFTS. 

28.  Joint  and  several  contracts. — See 
the  titles  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  257;  BONDS,  vol.  3, 
p.  427,  428;  RES  ADJUDICATA;  PAR- 
TIES. 

Fifteen  insurance  companies  had  issued 
policies  upon  certain  property.  Claims 
having  been  made  against  the  companies 
on  these  policies,  they  signed  a  written 
agreement  to  unite  in  resisting  the  claims 
and  in  defending  all  suits  and  legal  pro- 
ceedings instituted  against  any  of  the 
companies  on  any  of  the  policies.  They 
agreed  to  pay  the  costs,  fees,  and  ex- 
penses of  the  suits  pro  rata.  The  agree- 
ment also  named  a  committee  to  conduct 
the  resistance  to  the  claims  of  the  insured 
and  to  defend  all  suits  by  them.  The 
committee  was  empowered  to  employ 
counsel  and  attorneys  to  appear  for  the 
said  companies  and  each  thereof.  The 
compensation  of  the  attorneys  was  to  be 
assessed  by  the  committee  pro  rata  upon 
each  of  the  companies.  Under  this  agree- 
ment an  attorney  was  employed  in  be- 
half of  all  the  companies.  The  employ- 
ment was  general,  no  special  terms  being 
fixed.  In  a  suit  brought  by  the  attorney 
for  his  fees  it  was  held  that  the  companies 
were  severally,  not  jointly  liable-  for  the 
payment  of  them.  Adriatic  Fire  Ins'.  Co. 
f.  Treadwell,  108  U.  S.  361,  363,  367,  27 
L.  Ed.  754. 

S.  agreed  to  represent  the  entire  inter- 
ests and  sales  of  coal  of  three  other  par- 
t"es;  that  he  would  confine  himself  to  the 
use  and  handling  of  their  coal  alone  in  all 
his  sales  of  soft  coal,  and  that  he  would 
take  the  same  from  them  in  equal  quanti- 
ties. The  other  three  parties  agreed  to 
sell  coal  to  no  one  to  conflict  with  the  in- 
terests of  S.  and  that  they  would  encourage 
and  aid  the  trade  of  S.  in  all  lawful  ways 
in    their    power.      There    was    nothing    in 


the  contract  indicating  that  the  three  par- 
ties were  connected  in  any  way.  except 
that  each  was  to  furnish'an  equal  quantity 
of  coal.  It  was  held  this  was  a  several 
and  not  a  joint  contract.  Shipman  v. 
Straitsville  Cent.  Min.  Co.,  158  U.  S.  356, 
361.  39  L.  Ed.  1015. 

29.  Pickersgill  v.  Lahens,  15  Wall.  140, 
143.  21   L.   Ed.   119. 

30.  Breedlove  v.  Nicolet,  7  Pet.  413.  8 
L.    Ed.   731. 

And  in  all  suits  on  contracts  in  writing, 
made  by  two  or  more  persons,  it  is  lawful 
to  declare  against  any  one  or  more  of  them. 
This  is  such  a  severance  of  the  contract  as 
puts  it  in  the  power  of  the  plaintiff  to  hohl 
any  portion  of  them  jointly,  and  the 
others  severally,  bound  by  the  contract; 
and  there  is  no  obligation  on  the  part  of 
the  plaintifT  to  put  the  defendants  in  such 
condition,  by  his  pleadings,  as  to  conned 
each  to  contribute  his  portion  for  the  ben- 
efit of  the  others.  Minor  v.  Mechanics' 
Bank.  1  Pet.  46,  7  L.  Ed.  47;  Amis  v. 
Smith.  16  Pet.  303,  10  L.  Ed.  973. 

31.  Lovejoy  V.  Murray,  3  Wall.  1,  11.  IS 
L.  Ed.  129.  See  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1. 
p.    31. 

32.  S.  agreed  to  represent  the  entire  in- 
terests and  sales  of  coal  of  three  other 
parties;  that  he  would  confine  hirriself  to 
the  use  and  handling  of  their  coal  alone 
in  all  his  sales  of  soft  coal;  and  that  he 
would  take  the  same  from  them  in  equal 
quantities.  The  other  three  parties  agreed 
to  sell  coal  to  no  one  to  conflict  with  the 
interests  of  S.,  and  that  thev  would  en- 
courage and  aid  the  trade  of  S.  in  all  law- 
ful ways  in  their  power.  There  was  noth- 
ing in  the  contract  indicating  that  the 
three  parties  were  connected  in  any  way. 
except  that  each  was  to  furnish  an  equal 
quantity  of  coal.  It  was  held  that  under 
these  circumstances,  an  action  would  lie 
in  favor  of  either  of  these  parties 
without  joining  the  others.  Shipman 
V.  Straitsville  Cent.  Min.  Co.,  158  U.  S. 
356,    361,    39    L.    Ed.    1015. 


570 


CONTRACTS. 


and  not  several,  all  the  joint  obligees  who  are  alive  must  be  joined  as  plaintiffs, 
and  that  the  defendant  can  object  to  a  nonjoinder  of  plaintiffs,  not  only  by  de- 
murrer but  in  arrest  of  judgment,  under  the  plea  of  the  general  issue.^3 

IV.     Interpretation   and   Construction. 34 

A.  Intention  of  Parties— 1.  General  Statement  of  Ruee.— Contracts 
inartificially  drafted,  or  where  the  language  employed  is  obscure,  imperfect,  or 
ambiguous,  are  always  open  to  construction,^^  and  it  is  a  principle  recognized 
and  acted  upon  as  a  cardinal  rule  by  all  courts  of  justice,  in  the  construction  of 
contracts,  whether  under  seal  or  not,^^  that  the  intention  of  the  parties  at  the  time 
of  making  the  contract  is  to  be  inquired  into ;  and,  if  not  forbidden  by  law,  is  to 
be  effectuated.3'  in  determining  the  real  character  of  a  contract,  courts  will 
always  look  to  its  purpose,  rather  than  to  the  name  given  to  it  by  the  parties,^^ 


33  Farni  v.  Tesson.  1  Black  309,  315,  17 
L  Ed  67.  See  the  title  ABATEMENT, 
REVIVAL    AND     SURVIVAL,    vol.     1, 

p.  31. 

34  Interpretation    and    construction. — 

See,  generally,  the  title  INTERPRETA- 
TION  AND   CONSTRUCTION. 

35.  Contracts  subject  to  construction.— 
Hudson  Canal  Co.  v.  Pennsylvania  Coal 
Co.  8  Wall.  276.  290,  19  L.  Ed.  349;  West 
V.  Smith,  101  U.  S.  263,  271,  25  L._  Ed.  809. 

36.  Seal  immaterial  as  affecting  con- 
struction according  to  intention. —  Hud- 
son Canal  Co.  v.  Pennsylvania  Coal  Co., 
8  Wall.  276,  290,  19  L.   Ed.  349._ 

37.  Construction  according  to  intention  of 
parties. — Hollingsworth  v.  Fry,  4  Dall.  345, 
347,  1  L.  Ed.  860;  United  States  v.  Gurney, 

4  Cranch    333,    343,   2    L.    Ed.    638;    Gracie 

V  Palmer,  8  Wheat.  605,  634,  5  L.  Ed.  696; 
Renner  v.  Bank,  9  Wheat.  581.  588.  6  L. 
Ed.  166;  Ogden  v.  Saunders,  12  Wheat. 
213,  256,  6  L.  Ed.  606;  Tiernan  v.  Jackson, 

5  Pet.  580,  8  L.  Ed.  234;  Bradley  v.  Wash- 
ington, etc..  Steam-Packet  Co..  13  Pet.  89, 
10  L.  Ed.  72;  Hobson  v.  Mc Arthur,  16  Pet. 
182  193,  10  L.  Ed.  930;  Mauran  v.  Bullus, 
16  'Pet.  528,  10  L-  Ed.  1056;  Neves  v. 
Scott,  9  How.  196.  211.  13  L.  Ed.  102; 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.    307,   339,   14   L.    Ed.    157;    Raymond 

V  Tyson,  17  How.  53.  60.  15  L.  Ed.  47; 
Slater  v.  Emerson.  19  How.  224,  238,  15 
L.  Ed.  626;  Barreda  v.  Silsbee,  21  How. 
146,  161,  16  L.  Ed.  86;  Lowber  v.  Bangs, 
2  Wall.  728.  736,  17  L.  Ed.  768;  The  Bing- 
hamton  Bridge,  3  Wall.  51,  74,  18  L.  Ed. 
137;  Nash  v.  Towne.  5  Wall.  689.  18  L. 
Ed.' 527;  Bronson  v.  Rhodes,  7  Wall.  229, 
254,  19  L.  Ed.  141;  Garison  v.  United 
States.  7  Wall.  688,  691,  19  L.  Ed.  277; 
Hudson  Canal  Co.  v.  Pennsylvania  Coal 
Co     8  Wall.  276.  290,  19  L.  Ed.  349;  Scott 

V  United  States,  12  Wall.  443,  444,  20 
L.  Ed.  438;  Canal  Co.  v.  Hill,  15  Wall.  94, 
21  L.  Ed.  64;  Jones  v.  United  States,  96 
U  S  24  27,  24  L.  Ed.  644;  Insurance  Co. 
V.'  Gridley,  'lOO  U.  S.  614,  616,  25  L.  Ed. 
746;  Railroad  Companies  v.  Schutte,  103 
U  S  118,  140,  26  L.  Ed.  327;  Insurance 
Co.  V.  Trefz.  104  U.  S.  197.  203,  26  L.  Ed. 
708;  London  Assurance  Co.  v.  Drennen, 
lie'u  S.  461,  29  L.  Ed.  688;  Tennessee  v. 
Whitworth,   117   U.    S.    129,    137,  29   L.   Ed. 


830;  Pollak  v.  Brush  Electric  Ass'n,  123 
U.  S.  446,  455.  32  L.  Ed.  474;  Beardsley  v. 
Beardsley,  138  U.  S.  262.  266,  34  L.  Ed. 
928;  Albright  v.  Oyster,  140  U.  S.  493,  514, 
35  L.  Ed.  534;  Loud  v.  Pomona  Land  & 
Water  Co.,  153  U.  S.  564.  576,  38  L.  Ed. 
822;  O'Brien  v.  Miller,  168  U.  S.  287,  297, 
42  L.  Ed.  469;  Calderon  v.  Atlas  Steam- 
ship Co.,  170  U.  S.  272,  280,  42  L.  Ed.  1033; 
Pinney  v.  Nelson,  183  U.  S.  144.  148,  46  L. 
Ed.  125;  United  States  v.  Bethlehem  Steel 
Co..   205   U.    S.    105,   119,   51   L.   Ed.   731. 

"What  is  implied  is  as  effectual  as 
what  is  expressed.  The  intent  of  the  par- 
ties, as  manifested,  is  the  contract."  Equi- 
table Ins.  Co.  V.  Hearne,  20  Wall.  494, 
496.  22  L.  Ed.  398;  United  States  z'.  Bab- 
bitt, 95  U.  S.  334,  336.  24  L.  Ed.  480, 
citing  United  States  v.  Babbit,  1  Black 
5.-.    17    L.    Ed.   94. 

38.  Construction  according  to  purpose 
ra  her  than  form. — Canal  Co.  v.  Hill,  15 
Wall.  94,  21  L.  Ed.  64;  Secombe  v.  Steele, 
20  How.  94.  104.  15  L.  Ed.  833;  Hervey 
V.  Rhode  Island  Locomotive  Works,  93 
U.  S.  664,  672.  23  L.  Ed.  1003;  Beardsley  v. 
Benrdsley,  138  U.  S.  262.  266,  34  L.  Ed. 
928;  Davis  v.  Patrick,  141  U.  S.  479.  489, 
35  L.  Ed.  826. 

In  Heryford  v.  Davis,  102  U.  S.  235, 
244,  26  L.  Ed.  160,  it  is  said:  "What,  then, 
is  the  true  construction  of  the  contract? 
The  answer  to  this  question  is  not  to  be 
found  in  any  name  which  the  parties  may 
have  given  to  the  instrument,  and  not 
alf^ne  in  any  particular  provisions  it  con- 
tains, disconnected  from  all  others,  but  in 
the  ruling  intention  of  the  parties,  gath- 
ered from  all  the  language  they  have 
used.  It  is  the  legal  effect  of  the  whole 
which  is  to  be  sought  for.  The  form  of 
the  instrument  is  of  little  account." 

Thus  where  in  several  places  in  an  in- 
strument the  agreement  is  called  a  "lease" 
and  the  parties  are  called  "lessor"  and 
"lessee;"  while,  on  the  other  hand,  in  the 
record  of  the  proceedings  of  the  execu- 
tive committee  of  one  of  the  parties  of  its 
stockholders,  it  is  called  an  agreement 
"granting  trackage  rights"  what  it  was 
styled  by  the  parties  does  not  determine 
its  character  or  their  legal  relations. 
LTnion  Pacific  R.  Co.  v.  Chicago,  etc.,  R. 
Co..  163  U.  S.  564,  582.  41  L.  Ed.  265. 
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and  they  are  not  at  liberty,  to  make  a  new  contract  either  by  disregarding  words 
used  by  the  parties,  descriptive  of  the  subject  matter,  or  of  any  material  incident, 
or  by  inserting  words  which  the  parties  have  not  made  use  of.^^  But  while  it 
is  true  that  in  cases  of  ambiguity  in  contracts,  courts  will  lean  toward  the  pre- 
sumed intention  of  the  parties  and  will  so  construe  such  contract  as  to  etYectuate 
such  intention;  where  the  language  is  clear  and  explicit  there  is  no  call  for 
construction,  and  this  principle  does  not  apply.  Parties  are  presumed  to  know 
the  force  and  effect  of  the  language  in  which  they  have  chosen  to  embody  their 
contracts,  and  to  refuse  to  give  effect  to  such  language  might  result  in  artfully 
misleading  others  who  had  relied  upon  the  words  being  used  in  their  ordinary 
sense.^*^ 

2.  How  Intention  Ascertained. — It  is  a  fundamental  rule  that  in  the  con- 
struction of  contracts,  if  the  language  is  doubtful,  the  courts,  in  ascertainino-  the 
meaning  of  the  parties,  especially  as  to  the  subject  matter,-* ^  should  look,  not 
only   to   the   language   employed, ^^   b^^t   ^q   ^he   subject   matter,-*^   the   conduct,'*'* 

42.  Intention  ascertained  from  language 
employed.— Neves  v.  Scott.  9  How.  196, 
211.  13  L.  Ed.  102;  Barreda  v.  Silsbee  21 
How.  146.  161,  16  L.  Ed.  86;  Lowber  v. 
Bangs,  2  Wall.  728,  736,  17  L.  Ed.  768; 
Nash  V.  Towne,  5  Wall.  689.  18  L.  Ed.  527; 
Hudson  Canal  Co.  v.  Pennsylvania  Coal 
Co.,  8  Wall.  276.  290,  19  L.  Ed.  349;  Canal 
Co.  V.  Hill,  15  Wall.  94.  21  L.  Ed.  64; 
Moran  v.  Prather,  23  Wall.  492.  501,  23  L. 
Ed.    121;    Hendrick    v.    Lindsay,    93    U.    S. 

143.  147,  23  L.  Ed.  855;  Jones  v.  United 
States,  96  U.  S.  24,  27,  24  L.  Ed.  644; 
Heryford  v.  Davis,  102  U.  S.  235.  244,  26  L. 
Ed.  160;  Railroad  Companies  v.  Schutte, 
103  U.  S.  118,  140.  26  L.  Ed.  327;  Rives  v. 
Duke.  105  U.  S.  132.  140,  26  L.  Ed.  1031; 
Alerriam  v.  United  States,  107  U.  S.  437, 
441.  27  L.  Ed.  531;  Mobile,  etc.,  R.  Co.  v. 
Jurey,  111  U.  S.  584,  592,  28  L.  Ed.  527; 
Beardsley  v.  Beardsley,  138  U.  S.  262,  266, 
34  h-  Ed.  928;  Pinney  v.  Nelson.  183  U.  S. 

144.  148,  46  L.   Ed.   125. 
The  incidental  liability  of  a  contracting 

party  is  not  broader  than  his  liability  upon 
the  principal  contract.  Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  51,  59,  33 
L.  Ed.  903. 

43.  Intention  as  ascertainment  from  ex- 
amination of  subject  matter. — Barreda  v. 
Silsbee,  21  How.  146,  161,  16  L.  Ed.  86; 
Nash  v.  Towne,  5  Wall.  689,  18  L.  Ed.  527: 
Hudson  Canal  Co.  v.  Pennsylvania  Coal 
Co.,  8  Wall.  276.  290,  19  L.  Ed.  349;  Canal 
Co.  V.  Hill.  15  Wall.  94,  21  L.  Ed.  64;  Hen- 
drick V.  Lindsay,  93  U.  S.  143,  147,  23  L. 
Ed.  855;  Brawley  v.  United  States,  96  U. 
S.  168,  24  L.  Ed.  622;  West  z'.  Smith,  101 
U.  S.  263,  271,  25  L.  Ed.  809;  Richmond 
Min.  Co.  V.  Eureka  Min.  Co.,  103  U.  S. 
839,  846,  26  L.  Ed.  557;  United  States  v. 
Granite  Co.,  105  U.  S.  37,  39,  26  L.  Ed. 
1005;  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U. 
S.  584,  592.  28  L.  Ed.  527;  Chicago,  etc., 
R.  Co.  V.  Hoyt.  149  U.  S.  1,  11,  37  L.  Ed. 
625. 

44.  Intention  as  shown  by  conduct  of 
parties. — See  Old  Jordan  Min..  etc.,  Co.  v. 
Societe  Des  Mines,  164  U.  S.  261,  270,  41 
L.  Ed.  427;  Lowber  v.  Bangs,  2  Wall.  728, 
737,  17  L.  Ed.  768;  Lowrey  v.  Hawaii.  206 


39.  Power  of  court  to  make  or  alter, 
contract. — Gavinzel  z'.  Crump.  22  Wall.  308, 
319,  22  L.  Ed.  7S3;  Robbins  v.  Rollins,  127 
U.  S.  622,  633,  32  L.  Ed.  292;  Cheney  v. 
Libby,  134  U.  S.  68,  78.  33  L.  Ed.  818;  New 
Orleans  v.  New  Orleans  Waterworks  Co., 
142  U.  S.  79,.  91,  35  L.  Ed.  943;  Imperial 
Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,  462,  38  L.  Ed.  231;  Burdon  Cent.  Su- 
gar Refining  Co.  v.  Payne,  167  U.  S.  127. 
146.  42  L.  Ed.  105;  Baltzer  v.  Raliegh,  etc.. 
R.  Co.,  115  U.  S.  634,  647,  29  L.  Ed.  505, 
citing  Hunt  v.  Rousmaniere,  1  Pet.  1.  7 
L.  Ed.  27;  Harrison  v.  Fortlage,  161  U.  S. 
57,  63,  40  L.  Ed.  616,  citing  Norrington  v. 
Wright,  115  U.  S.  188,  29  L.  Ed.  366;  Fil- 
ley  V.  Pope,  115  U.  S.  213,  29  L-  Ed.  372; 
Watts  V.  Camors,  115  U.  S.  353,  29  L.  Ed. 
406;  Cleveland  Rolling  Mill  r.  Rhodes,  121 
U.  S.  255.  30  L.  Ed.  920;  Seitz  v.  Brewers' 
Refrigerating  Mach.  Co.,  141  U.  S.  510, 
35  L.  Ed.  837. 

In  Culliford  v.  Gomila.  128  U.  S.  135. 
158.  32  L.  Ed.  381.  it  is  said:  "The  court 
is  bound  to  give  effect  to  the  stipulations 
of  the  contract,  but  not  to  provisions  which 
the  parties  deliberately  omitted  to  insert, 
after  attention  had  been  directed  to  them. 
This  ruling  is  in  harmony  with  the  views 
laid  down  in  Norrington  v.  Wright.  115  U. 
S  188,  29  L.  Ed.  366,  and  in  Filley  v.  Pope, 
115  U.  S.  213,  29  L.  Ed.  372. 

40.  Necessity  for  construction  must  ex- 
ist.— Calderon  Z'.  Atlas  Steamship  Co.,  170 
U.  S.  272,  280.  42  L.  Ed.  1033.  See,  also, 
Lowrey  v.  Hawaii,  206  U.  S.  206,  219,  51 
L.  Ed.  1026;  Loud  v.  Pomona  Land  & 
Water  Co.,  153  U.  S.  564,  576,  38  L.  Ed. 
822;  Baltzer  v.  Raleiffh,  etc.,  R.  Co.,  115 
U.   S.   634.  644.  29   L.   Ed.  505. 

And  see  United  States  v.  Gleason.  175 
U.  S.  588.  606.  44  L.  Ed.  284.  wherein  it  is 
said:  "The  contract,  being  free  from 
ambiguity,  no  exposition  is  allowable  con- 
trary to  the  express  words  of  the  instru- 
ment." 

41.  Ascertaining  the  subject  matter. — 
Canal  Co.  v.  Hill.  15  Wall.  94.  21  L.  Ed. 
64:  Reed  v.  Insurance  Co..  95  U.  S.  23.  24 
L.  Ed.  348:  West  v.  Smith,  101  U.  S.  263, 
271.  25  L.  Ed.  809. 
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and  situation  of  the  parties  as  between  themselves  and  with. relation  to  the  sub- 
ject matter,'*^  and  the  surrounding  facts  and  circumstances,'*^  and  may  avail 
themselves  of  the  same  light  which  the  parties  possessed  when  the  contract  was 
made.^'''  The  transaction  must  necessarily  be  held  to  have  been  entered  into  with 
the  intention  to  produce  its  natural  result.** 

B.  Construction  at  Law  and  in  Equity. — A  court  of  law  is  the  proper  tri- 
bunal for  determining  the  construction  of  contracts,  but  the  contract  is  undoubt- 
edly  construed   alike   both   in   equity   and   at   law.      Courts   of   equity,   however. 


U.  S.  206.  215,  51  L.  Ed.  1026;  See,  also, 
Paige  V.  Banks,  13  Wall.  608,  616,  20  L. 
Ed.  709;  Irwin  v.  United  States.  16  How. 
513,  14  L.  Ed.  1038.  See  post,  "Construc- 
tion by  Parties,"  IV,  I. 

45.  Intention  as  shown  from  the  situa- 
tion of  parties. — Ward  v.  United  States, 
14  Wall.  28,  20  L.  Ed.  792;  Hendrick  v. 
Lindsay.  93  U.  S.  143,  147,  23  L.  Ed.  855; 
West  V.  Smith,  101  U.  S.  263,  271,  25  L. 
Ed.  809;  Chicago,  etc.,  R.  Co.  v.  Denver, 
etc..  R.  Co.,  143  U.  S.  596.  609,  36  L.  Ed. 
277;  Runkle  v.  Burnham,  153  U.  S.  216.224, 
38  L.  Ed.  694;  Winona  &  St.  Peter  Land 
Co.  V.  Minnesota,  159  U.  S.  526,  531,  40 
L.  Ed.  247;  Union  Pacific  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  564,  582,  41 
L.  Ed.  265;  Walker  v.  Brown,  165  U.  S. 
654.  668,  41  L.  Ed.  865;  O'Brien  v.  Miller, 
168  U.  S.  287,  297,  42  L.  Ed.  469;  Pinney 
V.  Nelson.  183  U.  S.  144,  148,  46  L.  Ed. 
125:  Lowrey  v.  Hawaii,  206  U.  S.  206,  215, 
51  L.   Ed.   1026. 

46.  Intention  as  shown  by  surrounding 
'facts  and  circumstances. — Bradley  v. 
W'ashington,  etc.,  Steam-Packet  Co.,  13 
Pet.  89.  10  L.  Ed.  72;  Slater  v.  Emerson, 
19  How.  224,  236,  15  L.  Ed.  626;  Barreda  v. 
Silsbee,  21  How.  146,  161,  16  L.  Ed.  86; 
Lowber  v.  Bangs.  2  Wall.  728,  737.  17  L. 
Ed.  768;  Nash  v.  Towne,  5  Wall.  680.  18 
L.  Ed.  527;  Cavazos  v.  Trevino,  6  Wall. 
773.  784,  18  L.  Ed.  813;  Thorinorton  v. 
Smith,  8  Wall.  1.  19  L.  Ed.  361;  Scott  v. 
United  States.  12  Wall.  443.  444.  20  L.  Ed. 
438;  Canal  Co.  v.  Hill,  15  Wall.  94.  21  L. 
Ed.  64;  Maryland  v.  Railroad  Co..  22 
Wall.  105.  22  L.  Ed.  713;  Moran  v.  Pra- 
ther,  23  Wall.  492,  501,  23  L  Ed.  121 
Burdell  v.  Denig.  92  U.  S.  716.  722,  23  L 
Ed.  764;  Hendrick  v.  Lindsay,  93  U.  S 
143,  147,  23  L.  Ed.  855;  Reed  v.  Insur- 
ance Co.,  95  U.  S.  23,  24  L.  Ed.  348 
Brawley  v.  United  States.  96  U.  S.  168 
24  L.  Ed.  622;  West  v.  Smith.  101  U.  S 
263,  271,  25  L.  Ed.  809;  United  States  v 
Peck,  102  U.  S.  64,  65,  26  L.  Ed.  46 
Rives  V.  Duke,  105  U.  S.  132.  140.  26  L. 
Ed.  1031;  Merriam  v.  United  States,  107 
U.  S.  437,  441.  27  L.  Ed.  531;  United" 
States  V.  Gibbons,  109  U.  S.  200.  203.  27 
L.  Ed.  906;  Mobile,  etc..  R.  Co.  v.  Jurey, 
111  U.  S.  584,  592.  28  L.  Ed.  527:  Baltzer  v. 
Raleigh,  etc.,  R.  Co.,  115  U.  S.  634,  644, 
29  L.  Ed.  505;  Gisborn  v.  Charter  0?k 
Life  Ins.  Co.,  142  U.  S.  326,  332.  35  L. 
Ed.  1029;  Chicago,  etc..  R.  Co.  v.  Den- 
ver, etc.,  R.  Co.,  143  U.  S.  596,  609.  36  L. 
Ed.  277:  Winona  &  St.  Peter  Land  Co. 
V.  Minnesota,  159  U.  S.  526.  531,  40  L.  Ed. 


247;  Chicago,  etc.,  R.  Co.  v.  Hoyt,  14» 
U.  S.  1,  11,  37  L.  Ed.  625;  Old  Jordan 
Min..  etc.,  Co.  v.  Societe  Des  Mines.  164- 
U.  S.  261.  270,  41  L.  Ed.  427;  United 
States  V.  Bethlehem  Steel  Co.,  205  U.  S. 
105,  118.  51  L.  Ed.  731;  Lowrey  v.  Hawaii^ 
206   U.   S.   206,  215,   51   L.   Ed.   1026. 

A  reference  to  what  are  called  "sur- 
rounding circumstances,"  is  allowed  for 
the  purpose  of  ascertaining  the  subject 
matter  of  a  contract,  or  for  an  explanation 
of  the  terms  used,  not  for  the  purpose  of 
adding  a  new  and  distinct  undertaking. 
Maryland   v.    Railroad    Co.,    22    Wall.    105» 

22  L.  Ed.  713. 

A  person  entered  into  a  contract,  with 
the  proper  military  official,  to  cut  and 
furnish  a  certain  quantity  of  hay  to  a 
military  station.  There  was  only  one 
place  where  he  could  cut  the  hay  withirt 
hundreds  of  miles  and  it  was  known  that 
he  relied  on  this  place  for  his  supply^ 
Although  the  contract  made  no  mention 
of  the  source  from  which  the  hay  was  to- 
be  proci-red.  it  was  held,  it  could  be  shown 
by  parol  evidence  of  the  surrounding  cir- 
cumstances that  this  was  the  source  re- 
lied on  by  the  parties  to  the  contract. 
United  States  v.  Peck,  102  U.  S.  64,  65. 
26  L.  Ed.  46.  As  to  reference  to  prior 
or  contemporaneous  transactions,  see  the 
title    PAROL    EVIDENCE. 

47.  Courts  placed  in  situation  of  parties. 
— Courts,  in  the  construction  of  contracts, 
m.ay  avail  themselves  of  the  same  light 
which  the  parties  enjoj'ed  when  the  con- 
tract was  executed.  They  are,  accord- 
ingly, entitled  to  place  themselves  in  the 
same  situation  as  the  parties  who  made 
the  contract,  in  order  that  they  may  view 
the  circumstances  as  those  parties  viewed 
them,  and  so  judge  of  the  meanmg  of  the 
words  and  of  the  correct  application  of 
the  language  to  the  things  described^ 
Nash  :•.  Towne,  5  Wall.  689,  18  L.  Ed. 
527;  Goddard  v.  Foster.  17  Wall.  123. 
142.    21    L.    Ed.    589;      Moran    v.    Prather, 

23  Wall.  492,  501,  23  L.  Ed.  121;  Ca- 
vazos V.  Trevino.  6  Wall.  773,  784,  18  L. 
£d.   813. 

And  in  Scott  v.  United  States.  12  Wall. 
443,  444.  20  L.  Ed.  438,  it  is  said:  "This 
process  is  always  effective.  When  the 
terms  employed  are  doubtful  or  obscure,, 
there  is  no  surer  guide  to  their  intent  and 
meaning." 

48.  Presumption  of  intention. — Scott  v, 
.•\rmsirong,    146   U.    S.    493,   511,  36   L.    Ed. 
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make  distinction  in  all  cases  between  tbat  which  is  matter  of  substance  and  that 
which  is  matter  of  form;  and  if  it  is  found  that,  by  insisting  on  form,  the  sub- 
stance will  be  defeated,  equity  holds  it  to  be  inequitable  to  allow  a  person  to  insist 
on  such  form  and  thereby  defeat  the  substance. ^^  When  a  court  of  law  is  constru- 
ing an  instrument,  whether  a  public  law  or  a  private  contract,  it  is  legitimate  if 
two  constructions  are  fairly  possible,  to  adopt  that  one  which  equity  would 
favor. ^"^^ 

C.  Every  Contract  Construed  Separately. — The  construction  of  every 
contract  must  be  determined  from   the  language  used  in  each  particular  case.^^ 

D.  Construction  to  Uphold  Contract.— The  universal  rule  is  that  where  a 
contract  will  bear  two  constructions  equally  consistent  with  its  language,  one  of 
which  will  render  it  operative  and  the  other  void,  the  former  will  be  preferred.^^ 

E.  Separate  Writings  Parts  of  Same  Transaction. — It  is  well-settled 
law  that  several  writings  executed  between  the  same  parties  substantially  at  the 
same  time  and  relating  to  the  same  subject  matter  may  be  read  together  as  form- 
ing parts  of  one  transaction,^^  nor  is  it  necessary  that  the  instruments  should 
in  terms  refer  to  each  other  if  in  point  of  fact  they  are  parts  of  a  single  transac- 
tion. Until  it  appears  that  the  several  writings  are  parts  of  a  single  transaction, 
either  from  the  writings  themselves  or  by  extrinsic  evidence,  the  case  is  not 
brought  within  the  rule,  as  it  may  be  that  the  same  parties  may  have  had  more 
than  one  transaction  in  one  day  of  the  same  general  nature.'"* 

F.  Construction  against  Party  Employing  Words. — If  doubtful,  words 
of  a  contract  are  to  be  taken  most  strongly  against  the  party  employing  them.^^ 

G.  Construction  Must  Be  Reasonable. — The  contract  must  receive  a 
reason al)Ic  construction,  so  as  to  carry  the  intention  of  the  parties  into  effect. -^"^ 

H,     Whole  Contract  Construed  Together. — The  elementary  canon  of  in- 


49.  Construction  at  law  and  in  equity. — 

Secombe  v.  Steele,  20  How.  94,  104.  15 
L.  Ed.  833,  quoting  Parkin  v.  Thorald, 
16  Beav.  59.  See  post,  "Intention  of 
Parties."  IV,  A;  "Time  as  Essence,"  IX, 
A,  6,  c. 

50.  Construction  according  to  principles 
of  equity. — Washington,  etc..  R.  Co.  v. 
Coeur  D'Alene  R.  &  Nav.  Co.,  160  U.  S. 
77.    101,    40    L.    Ed.    346. 

51.  Every  contract  construed  separately. 
— Railroad  Companies  v.  Schutte,  103  U. 
S    118,   140.  26  L.   Ed.  327. 

52.  Construction  to  uphold  contract. — 
Ewing  V.  Howard,  7  Wall.  499,  506.  19  L. 
Ed.  293;  Hobbs  v.  McLean,  117  U.  S. 
567,  576,  29  L.  Ed.  940;  Noonan  v.  Brad- 
ley, 9  Wall.  394.  407,  19  L.  Ed.  757;  United 
States  V.  Central  Pac.  R-.  Co..  118  U.  S. 
235.  241.  30  L.  Ed.  173.  See  the  title 
ILLEGAL   CONTRACTS. 

"Every  intendment  is  to  be  made  against 
the  construction  of  a  contract  under 
which  it  would  operate  as  a  snare."  Ut- 
lev  V.  Donaldson,  94  U.  S.  29,  46,  24  L. 
Ed.   54. 

"It  is  not  the  duty  of  a  court,  by  legal 
srbtlety,  to  overthrow  a  .contract,  but 
rather  to  uphold  it  and  give  it  efifect;  and 
no  strained  or  artificial  rule  of  construc- 
tion is  to  be  applied  to  any  part  of  it. 
If  there  is  no  ambiguity,  and  the  meaning 
of  the  parties  can  be  clearly  ascertained, 
effect  is  to  be  given  to  the  instrument 
used,  whether  it  is  a  legislative  grant  or 
not."  The  Binghamton  Bridge,  3  Wdl. 
51.  74,  18  L.  Ed.  137. 

53.  Separate    writings    part    of     same 


transaction. — Bailey  v.  Railroad  Co.,  17 
Wall.  96,  108.  21  L.  Ed.  611.  See,  also, 
United  States  v.  Boisdore,  11  How.  63, 
87,  13  L.  Ed.  605;  United  States  v.  Bost- 
wick.  94  U.  S.  53.  65,  24  L.  Ed.  65;  Joy  v. 
St.  Lou'S,  138  U.  S.  1,  38,  34  L.  Ed.  843. 

54.  Bailey  v.  Railroad  Co..  17  Wall.  96, 
108.  21  L.  Ed.  611;  Harvey  v.  United 
States,   105  U.   S.   671,  688,   26   L.   Ed.    1206. 

.'Xs  to  the  construction  where  the.  origi- 
nal contract  has  been  modified  or  ex- 
tended but  forms  an  independent  agree- 
ment, see  pest.  "Modification  and  Ref- 
ormation," V. 

55.  Construction  against  party  employ- 
ing w^ords. — Insurance  Companies  v. 
Wright,  1  Wall.  456.  468,  17  L.  Ed.  505; 
Garrison  v.  United  Spates,  7  Wall.  688, 
690.  19  L.  Ed.  277;  Noonan  v.  Bradley, 
9  Wall.  394,  407,  19  L.  Ed.  757;  Grace  v. 
American  Central  Ins.  Co.,  109  U.  S.  278. 
282,  27  L.  Ed.  932;  American  Surety  Co. 
V.  Pauly,  170  U.  S.  133,  144,  160,  42  L.  Ed. 
977,  citing  National  Bank  v.  Insurance 
Co.,   95    U.    S.   673.   24   L.    Ed.    563. 

56.  Construction  must  be  reasonable  — > 
Barreda  v.  Silsbee,  21  How.  146,  161,  16 
L.  Ed.  86;  Merriam  v.  United  States,  107 
U.  S.  437,  444,  27  L.  Ed.  531;  Chicago, 
etc.,  R.  Co.  V.  Hoyt.  149  U.  S.  1,  13,  37 
L.  Ed.  625;  Pine  River  Logging  Co.  v. 
United  States,  186  U.  S.  279,  291.  46  L. 
Ed.  1164;  Baltzer  v.  Raleigh,  etc.,  R. 
Co.,  115  U.  S.  634.  644,  29   L.   Ed.  505. 

"It  is  against  thr  rules,  both  of  law  and 
of  reason,  to  admit  by  implication  in  the 
constructi'-n  of  a  contract  a  principle 
which  goes  in  destruction  of  it."    Murray 
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terpretation  is,  not  that  particular  words  niay  be  isolatedly  considered,  but  that 
the  whole  contract  must  be  brought  into  view  and  interpreted  with  reference  to 
the  nature  of  the  obligations  between  the  parties,  and  the  intention  which  they 
have  manifested  in  forming  them.^'^ 

I.  Construction  by  Parties. — In  cases  where  the  language  used  by  the  par- 
ties to  the  contract  is  indefinite  or  ambiguous,  and,  hence,  of  doubtful  construc- 
tion, the  practical  interpretation  by  the  parties  themselves  is  entitled  to  great, 
if  not  controlling,  influence.  The  interest  of  each,  generally,  leads  him  to  a  con- 
struction most  favorable  to  himself,  and  when  the  difference  has  become  serious, 
and  beyond  amicable  adjustment,  it  can  be  settled  only  by  the  arbitrament  of  the 
law.  But,  in  an  executory  contract,  and  where  its  execution  necessarily  involves 
a  practical  construction,  if  the  minds  of  both  parties  concur,  there  can  be  no 
great  danger  in  the  adoption  of  it  by  the  court  as  the  true  one.^^  g^t  where  its 
meaning  is  clear,  an  erroneous  construction  of  it  by  them  will  not  control  its 
effect.^^     And  what  one  party  to  a  contract  understands  or  believes  is  not  to 

V.  Charleston,  96  U.  S.  432,  445,  24  L.  Ed. 
760. 

"A  promise  to  pay,  with  a  reserved  right 
to  deny  or  chansre  the  effect  of  the  prom- 
ise is  an  absurdity."  Murray  v.  Charles- 
ton,  96  U.   S.   432,  445.   24   L.    Ed.    760. 

AH  mercantile  contracts  ought  to  be 
construed  according  to  their  plain  mean- 
ing to  men  of  sense  and  understanding, 
and  not  according  to  forced  and  refined 
constructions,  which  are  intelligible  only 
to  lawyers,  and  scarcely  to  them.  Low- 
ber  V.  Bangs,  2  Wall.  728,  736.  17  L.  Ed. 
768. 

57  Whole  contract  construed  together. 
— Boardman  v.  Reed.  6  Pet.  328,  345,  8 
L.  Ed.  415;  Ewing  v.  Burnet,  11  Pet.  41, 
54,  9  L.  Ed.  624;  Neves  v.  Scott,  9  How. 
196  211,  13  L.  Ed.  102;  Randon  v.  Toby, 
11  How.  493,  519.  13  L.  Ed.  784;  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
307.  339.  14  L.  Ed.  157;  Dermott  v. 
Tones,  2  Wall.  1.  7,  17  L.  Ed.  762;  Canal 
Co  V  Hill  15  Wall.  94.  21  L.  Ed.  64; 
Black  V.  United  States.  91  U.  S.  267,  269, 
23  L.  Ed.  324;  United  States  v.  Bost- 
wick,  94  U.  S.  53.  65,  24  L.  Ed.  65;  Hery- 
ford  V.  Davis,  102  U.  S.  235,  244.  26  L. 
Ed  160;  Tennessee  v.  Whitworth,  117 
U  S.  129,  137,  29  L.  Ed.  830;  Pollak  v. 
Brush  Electric  Ass'n.  128  U.  S.  446,  455, 
32  L  Ed.  474;  Beardsley  v.  Beardsley, 
138  U.  S.  262,  266,  34  L.  Ed.  928;  Chicago, 
etc..  R.  Co.  V.  Denver,  etc.,  R.  Co.,  143  U. 


respondentia."     O'Brien  v.   Miller,   168  U. 
S.    287,   297,    42    L.    Ed.    469. 

58.  Construction  by  parties. — Lowber  v. 
Bangs,  2  Wall.  728.  737,  17  L.  Ed.  768;  , 
Cavazos  v.  Trevino,  6  Wall.  773.  18  L- 
Ed.  813;  Bronson  v.  Rodes,  7  Wall.  229, 
245,  19  L.  Ed.  141;  Chicago  v.  Sheldon, 
9  Wall.  50.  54,  19  L.  Ed.  594;  Steinbach 
z'.  Stewart.  11  Wall.  566,  576,  20  L.  Ed. 
56;  Topliff  V.  Topliff,  122  U.  S.  121,  131, 
30  L.  Ed.  1110;  District  of  Columbia  v. 
Gallaher.  124  U.  S.  505,  510.  31  L.  Ed.  526; 
Knox  County  z'.  Ninth  Nat.  Bank,  147  U. 
S.  91,  99.  37  L.  Ed.  93;  Constable  v. 
National  Steamship  Co.,  154  U.  S.  51,  95, 
38  L.  Ed.  903;  Old  Jordan  Min.,  etc..  Co. 
V.  Societe  Des  Mines,  164  U.  S.  261.  270, 
41  L.  Ed.  427;  Lowrey  v.  Hawaii,  206  U. 
S.  206,  215,  51  L.  Ed.  1026.  See,  also, 
ante,  "How  Intention  Ascertained."  IV, 
A,  2.  footnote.  "Intention  as  Shown  by 
Conduct   of   Parties." 

"Where  both  parties  to  a  contract  have 
by  their  subsequent  conduct  given  it  a 
construction  different  from  what  the  law 
might  have  given  it,  the  courts  will  adopt 
that  construction."  Pine  River  Logging 
Co.  V.  United  States,  186  U.  S.  279,  290.  46 
L.   Ed.   1164. 

In  Insurance  Co.  v.  Dutcher,  95  U.  S. 
269.  273,  24  L.  Ed.  410,  the  court  in  com- 
menting on  this  rule,  remarked:  "The 
practical  interpretation  of  an  agreement 
by  a  party  to  it  is' always  a  consideration 


S.    596,    609,    36    L.    Ed.    277;      Winona    &i       of    great    weight.      The   construction    of   a 


St.  Peter  Land  Co.  v.  Minnesota,  159  U 
S  526,  531.  40  L.  Ed.  247;  Chicago,  etc., 
R  Co.  V.  Hoyt,  149  U.  S.  1,  H,  37  L.  Ed. 
625-  Union  Pacific  R.  Co.  v.  Chicago, 
etc  ',  R.  Co.,  163  U.  S.  564,  582,  41  L.  Ed. 
265;  O'Brien  v.  Miller,  168  U.  S.  287, 
297,  42  L.  Ed.  469. 

"The    contract    must    be    so    construed 


contract  is  as  much  a  part  of  it  as  any- 
thing else.  There  is  no  surer  way  to  find 
out  what  parties  meant  than  to  see  what 
they  have  done.  Self-interest  stimulates 
the  mind  to  activity,  and  sharpens  its 
perspicacity.  Parties  in  such  cases  often 
claim  more,  but  rarely  less,  than  they  are 
entitled  to.     The  probabilities   are   largely 


as   to   give   meaning   to   all   its   provisions,       in    the    direction    of   the    former." 


and  *  *  *  that  interpretation  would  be 
incorrect  which  would  obliterate  one  por- 
tion of  the  contract  in  order  to  enforce 
another  part  thereof."  Burdon  Cent.  Su- 
gar Refinine  Co.  v.  Payne,  167  U.  S.  127, 
142    42   L.   Ed.  105. 

'This  general  rule  of  const-ruction  s'lotiiri 


And  in  Huntting  Elevator  Co.  7>.  Bos- 
worth,  179  U.  S.  415,  435,  45  L.  Ed.  p.'^fi, 
it  was  said:  "The  dealings  and  conuuct 
of  the  parties  in  executing  the  contract 
dispel  all  question  as  to  the  proper  in- 
terpretation to  be  given  it." 

59.     Wherp   meanins:  is   clear. — Railr<^rirl 


especiallv   guide    a    court    of    admiralty    in       Co.   v.   Trimble,   10   Wall.    367,    19    L.    Ed- 
interpreting    a    contract    of   bottomry    and       948. 
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govern  its  construction  unless  such  understanding  or  belief  was  induced  by  the 
conduct  or  declarations  of  the  other  party. *'*^' 

J.  Construction  According  to  Existing  Laws.— Contracts  are  usually 
made  with  reference  to  the  established  law  of  the  land,  and  should  be  so  under- 
stood and  construed,  unless  otherwise  clearly  indicated  by  the  terms  of  the 
agreement.*'^ 

K.    Presumption  as  to  Binding  Effect  upon  Representatives. In  the 

absence  of  express  words,  the  law  presumes  that  the  parties  to  a  contract  in- 
tend to  bind  not  only  themselves,  but  their  personal  representatives. ®2 

L.  Words  and  Phrases. •'^■^ — Contracts  are  to  be  construed  according  to 
the  sense  and  meaning  of  the  terms  which  the  parties  have  used,^^  and 
if  they  are  clear  and  unambiguous,  their  terms  are  to  be  taken  and 
understood    in   their   plain,^^    ordinary,   and   popular   sense,^^   and   a   liberal   and 

63.  Specific  words  and  phrases  consid- 
ered.— l-'or  the  treatment  of  such  speciiic 
words  and  phrases  as  may  arise  in  the 
construction  of  a  contract,  consult  the 
lists  of  words  and  phrases  in  this  work. 

64.  How  meaning  ascertained. — Where 
the  hmguage  is  in  the  shape  of  a  deposi- 
tion, where  the  party  interrogated  is  giv- 
ing his  testimony,  and  the  meaning  of  his 
statements  must  be  ascertained  from  his 
own  peculiar  use  of  language,  if  he  is  a 
foreigner,  with  an  imperfect  knowledge 
of  the  language,  it  is  obviously  just  and 
reasonable  that  that  circumstance  should 
be  considered  in  determining  the  meaning 
of  the  words  he  has  used.  Insurance  Co. 
V.  Trefz,  104  U.  S.  197.  203,  26  L.  Ed.  708. 

In  Insurance  Co.  v.  Trefz,  104  U.  S. 
197.  203,  26  L.  Ed.  708,  the  court  said: 
"And  to  ascertain  its  meaning — the  mean- 
ing the  law  will  afifix  to  it — it  is  perfectly 
proper  to  determine  the  sense  in  which 
the  words  were  used  by  the  speaker;  the 
sense  in  which  he  intended  they  should 
be  understood  by  the  person  spoken  to, 
and  in  which  they  were  actually  under- 
stood by  both.  As  was  well  said  by  Mr. 
Justice  Swayne,  in  Insurance  Co.  v. 
Gridley.  100  U.  S.  614.  2.5  L.  Ed.  746: 
'The  object  of  all  symbols  is  to  convey 
the  meaning  of  those  who  use  them,  and 
when  that  can  be  ascertained  it  is  con- 
clusive." " 

6").  Terms  given  their  plain  and  literal 
meaning. — Moran  v.  Prather.  23  Wall.  492, 
499.  23  L.  Ed.  121;  Imperial  Fire  Ins.  Co. 
V.  Coos  County,  151  U.  S.  452,  4S3,  38  L. 
Ed.    231. 

"In  construing  contracts,  words  are  to 
receive  their  plain  and  literal  meaning, 
even  though  the  intention  of  the  party 
drawing  the  contract  may  have  been  dif- 
ferent from  that  expressed.  A  party  to 
a  contract  is  responsible  for  ambiguity  in 
his  own  expressions,  and  has  no  right 
to  induce  another  to  contract  with  him 
on  the  supposition  that  his  words  mean 
one  thing  while  he  hopes  the  court  will 
adopt  a  construction  by  which  they  would 
mean  another  thing  more  to  his  advan- 
tatre."  Calderon  v.  Atlas  Steamship  Co., 
170  U.  S.  272.  280,  42  L.  Ed.  1033.  citing 
Clark  on   Contracts,  p.   593. 

66.  Terms  given  ordinary  and  popular 
meaning. — Moran  v.  Prather,  23  Wall.  492, 


60.  Interpretation  must  have  foundation. 

—Bank    v.    Kennedy,    17    Wall.    19,    20.    21 
L.    Ed.   551. 

61.  Construction  according  to  existing 
laws. — Wilson  v.  Rousseau.  4  How.  646, 
685,  11  L.  Ed.  1141.  The  West  River 
Bridge  Co.  v.  Dix,  6  How.  507.  532.  12  L. 
Ed.  535;  United  States  v.  Boisdore,  11 
Plow.  63,  88,  13  L.  Ed.  605;  Rees  v. 
Watertown,  19  Wall.  107,  121,  22  L.  Ed. 
72.  See  the  title  CONFLICT  OF  L.\WS. 
vol.  3,  p.  1020.  See,  also,  the  title  BRO- 
KERS, vol.  3,   p.   541. 

In  Ogden  v.  Saunders,  12  Wheat.  213, 
297,  6  E.  Ed.  606,  it  is  said:  "Many  things 
are  necessarily  implied,  and  to  be  gov- 
erned by  some  rule  not  contained  in  the 
agreement;  and  this  rule  can  be  no  other 
than  the  existing  law  when  the  contract 
is  made,  or  to  be  executed." 

And  in  Brown  v.  Wiley.  20  How.  442, 
447,  15  L.  Ed.  965,  it  is  said:  "When  the 
operation  of  the  contract  is  clearly  set- 
tled by  general  principles  of  law,  it  is 
taken  to  be  the  true  sense  of  the  con- 
tracting parties.  This  is  not  only  a  posi- 
tive rule  of  the  common  law.  but  it  is  a  gen- 
eral principle  in  the  construction  of  con- 
tracts. Some  precedents  to  the  contrary 
may  be  found  in  some  of  our  states,  orig- 
inating in  hard  cases;  but  thej^  are  gen- 
erally overruled  by  the  same  tribunals 
from  which  they  eminated,  on  experience 
of  the  evil  consequences  flowing  from  a 
relaxation   of  the   rule." 

"Contracts  created  by,  or  entered  into. 
under  the  authority  of  statutes,  are  to  be 
interpreted  according  to  the  language  used 
in  each  particular  case  to  express  the  ob- 
ligation assumed."  Railroad  Companies 
V.    Schutte,    103  U.   S.  118,  140,  26  L.  Ed.  327. 

The  parties  should  look  to  the  general 
established  system  of  law  on  the  subject 
in  arranging  their  several  rights  and  obli- 
gations, in  dealing  with  property  in  the 
nature  of  rights  and  privileges  secured  to 
patentees  rather  than  to  any  possible 
change  that  might  be  effected  by  private 
acts  of  congress  upon  individual  applica- 
tion. Wilson  V.  Rousseau,  4  How.  64'), 
685.  11  E.  Ed.  1141.  See  the  title  PAT- 
ENTS. 

62.  Presumption  as  to  binding  effect 
upon  representatives. — ^lattesnn  v.  Dent, 
176   U.   S.   521,  528,  44  L.   Ed.   571. 
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fair  construction  will  be  given  to  the  words,  either  singly  or  in  connection  with 
the  subject  matter.^'  Ambiguous  words  or  phrases  may  be  reasonably  construed 
to  effect  the  intention  of  the  parties,  but  the  province  of  construction,  except 
when  technical  terms  are  employed,  can  never  extend  beyond  the  language  em- 
ployed, the  subject  matter,  and  the  surrounding  circumstances.^*  Terms  of  art, 
in  the  absence  of  parol  testimony,  must  be  understood  in  their  primary  sense, 
unless  the  context  evidently  shows  that  they  were  used  in  the  particular  case 
in  some  other  and  peculiar  sense,  in  which  case  the  testimony  of  persons  skilled 
in  the  art  or  science  may  be  admitted  to  aid  the  court  in  ascertaining  the  true 
intent  and  meaning  of  that  part  of  the  instrument.''" 

M.  Punctuation. — Punctuation  is  a  most  fallible  standard  by  which  to 
interpret  a  writing;  it  may  be  resorted  to,  when  all  other  means  fail;  but  the  court 
will  first  take  the  instrument  by  its  four  corners,  in  order  to  ascertain  its  true 
meaning;  if  that  is  apparent;  on  judicially  inspecting  the  whole,  the  punctuation 
will   not  be  suffered  to  change  it."° 

N.  Usages  and  Customs. — The  construction  of  contracts  by  the  aid  of  an 
examination  of  usages  and  customs  will  be  treated  in  the  title  Us.\GES  and  Cus- 
toms. 

0.  Contracts  Involving  Public  Interests. — Where  the  subject  matter  of  a 
contract  concerns  the  interest  of  the  public,  the  contract  is  to  be  construed  liber- 
allv  in  favor  of  the  public' ^ 

P.  Questions  of  Law  and  Fact. — The  general  rule  is  that  it  is  the  prov- 
ince of  the  court  to  construe  written  contracts  and  evidence  not  depending  in 
any  degree  on  oral  testimony  or  extrinsic  facts,  but  wholly  wpon  the  construction 
of  the  correspondence  in  writing  between  the  parties,  presents  a  pure  question  of 
law,  to  be  decided  by  the  court  ;'^2  but  it  is  equally  well  settled  that  where  the 
effect  of  the  instrument  depends  not  merely  on  its  construction  and  meaning, 
but  upon  collateral  facts  and  extrinsic  circumstances,  the  inferences  of  fact  to 
be  drawn  from  the  paper  must  be  left  to  the  jury,  or,  in  other  words,  where  the 
effect  of  a  written  instrument  collaterally  introduced  in  evidence  depends  not 
merely  on  its  construction  and  meaning,  but  also  upon  extrinsic   facts  and  cir- 


501.  23  L.  Ed.  121;  Imperial  Fire  Ins.  Co. 
V.  Coos  County,  151  U.  S.  452,  463.  38  L. 
Ed.  231. 

The  customary  meaning  of  a  word 
among  merchants  is  a  matter  of  fact  for 
the  jury  to  decide  upon  evidence.  Law  v. 
Cross,   1   Black   533.   17   L.    Ed.   185. 

"If  a  party  seeks  to  make  out  that  cer- 
tain words  used  in  a  contract  have  a  dif- 
ferent acceptation  from  their  ordinary 
sen=e,  either  for  the  purposes  of  trade,  or 
-within  a  certain  market,  or  in  a  particu- 
lar country,  he  must  prove  it;  not  by  call- 
ing witnesses,  some  of  whom  will  say  it 
is  one  way  and  some  the  other,  and  then 
leaving  it  to  the  jury  to  say  which  they 
bel'f^ve;  but  by  clear,  distinct  and  irre- 
si'^t'ble  evidence."  De  Witt  v.  Berry.  134 
U.  S.  306.  315,  33  L.  Ed.  896,  quoting  Car- 
ter T'.   Cnck,  4  H.   &  N.   412.  417. 

"Where  the  state  is  concerned  the  words 
employed  are  sometimes  to  be  taken  most 
strongly  against  the  other  party,  but  in 
this,  as  in  other  cases  of  contracts,  lan- 
guage is  to  be  given,  if  possible,  its  usual 
and  ordinary  meaning."  Railroad  Com- 
panies V.  Schutte,  103  U.  S.  118.  140,  26 
L.  Fd.  327.  See  the  titles  STATES; 
UNITED  STATES. 

67.  Liberal  ccnslruction  of  words. — The 


Binghamton    Bridge,    3    Wall.    51,    74,    18 
L.    Ed.    137. 

68.  Ambiguous  terms. — Moran  v.  Pra- 
thcr,  23  Wall.  492.  501..  23  L.   Ed.  121. 

69.  Terms  of  art. — Moran  v.  Prather, 
23  Wall.  492,  499,  23  L.  Ed.  121.  See  the 
title  EXPERT  AND  OPINION  EVI- 
DENCE. 

70.  Punctuation. — Ewing  v.  Burnet,  11 
Pet.   41.   54.   9   L.    Ed.   624. 

71.  Contracts  involving  public  interests. 
—Joy  V.  St.  Louis,  138  U.  S.  1,  38.  34  L. 
Ed.  843,  citing  Parker  v.  Great-  Western 
Railway,  7  Scott  N.  R.  835,  870; 
Colman  v.  Eastern  Counties  Railway.  10 
Beav.  1,  14;  Canal  Co.  v.  Wheelej^  2  B. 
&  Ad.  792;  Blakemore  v.  Canal  Co.,  1 
Myl.  &  K.  154,  165;  Lee  v.  Milner,  2 
Younge  &  Coll.  Ex.  611,  618;  Ware  v. 
Canal  Co.,  28  L.  J.  Ch.  N.  S.  pt.  1.  153. 
157;  Gray  v.  Railway  Co.,  4  Railway 
Cases,   240. 

72.  Questions  of  law. — Levy  v.  Gadsby, 
3  Crnnch  ISn.  186.  2  L.  Ed.  404;  Brown 
V.  McGran.  14  Pet.  478,  493,  10  L.  Ed.  550; 
Drakelv  v.  Gregg.  8  Wall.  242,  19  L.  Ed. 
409;  Ward  v.  United  States.  14  Wall.  28, 
20  L.  Ed.  792;  Goddard  v.  Foster,  17 
Wall.  123,  142,  21  L.  Ed.  589;  West  v. 
Smith.  101  U.  S.  263,  270,  25  L.  Ed.  809; 
Hamilton  v.   Liverpool,  etc.,  Ins.  Co.,  136 
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cum?tances,'^3  q^  only  shows  part  of  a  course  of  dealing  between  the  parties/'* 
and  inferences  to  be  drawn  from  it  are  inferences  of  fact  and  not  of  law,  and 
of  course  are  open  to  explanation. 

V.    Modification  and  Reformation^^ 

The  terms  of  a  contract  may  be  varied  by  a  subsequent  agreement/®  to  which 
modification  mutual  assent  is  as  indispensable  as  it  was  to  making  the  contract 
originally,"'  and  it  has  been  held  that,  to  make  a  negotiation  for  the  modifica- 
tion of  a  contract  effectual,  it  must  appear  that  it  was  the  intention  of  the  party 
proposing  it  wholly  to  abandon  the  original  contract." ^  While  for  a  full  under- 
standing of  the  scope  of  the  obligations  created  by  it,  the  original  contract  must 
be  referred  to,  yet,  in  determining  the  import  of  the  language  used,  the  modifi- 
cation is  to  be  construed  as  an  independent  agreement,  and  when  it  makes  an 
extension  of  the  obligations  to  a  new  matter,  anything  which  is  stated  as  an  ex- 
ception is  to  be  taken  as  an  exception  to  the  obligations  assumed  in  respect  to 
this  additional  matter. '^^  As  to  the  reformation  of  a  contract,  see  the  title  Re- 
scission, Cancellation  and  Reformation. 

VI.    Ratification. 

A  deed  given  in  pursuance  of  a  previous  contract  is  equivalent  to  a  ratification 
of  such  contract. s°  The  ratification  by  a  principal  of  the  acts  of  his  agent^^  and 
the  ratification  of  the  contracts  of  an  infant  after  obtaining  his  majority^^  ^^^{\\ 
be  treated  under  separate  titles. 

VII.    Merger  and  Novation. 

As  to  merger  or  novation  of  contracts,  see  the  titles  Merger;  Novation. 


U  S.  242,  25.5,  34  L.  Ed.  419;  Hughes 
V.  Dundie  Mortgage  Co.,  140  U.  S.  98.  104, 
35  L.  Ed.  354.  See  the  title  QUESTIONS 
OF  LAW  AND  FACT. 

The  rule  of  law  that  the  interpretation 
of  written  instruments  is  a  question  of  law 
for  the  court,  is  applied  with  full  force 
to  agreements  to  be  deduced  from  the 
correspondence  of  the  parties,  and  the 
fact  that  the  language  of  the  letters  con- 
taining the  ofifer  or  acceptance  is  doubt- 
ful, does  not  relieve  the  court  of  this 
duty,  or  make  the  question  one  of  fact 
for  the  jury.  Goddard  v.  Foster,  17  Wall. 
123.  21   L.    Ed.   589. 

73.  Questions  of  fact. — West  v.  Smith, 
101  U.  S.  263,  270,  25  L.  Ed.  809;  Levy 
V.  Gadsby,  3  Cranch  180.  186,  2  L.  Ed. 
404;  Etting  v.  United  States'  Bank,  11 
Wheat.  59,  74.  6  L.  Ed.  419;  Barreda  v. 
Silsbee,  21  How.  146,  167,  16  L.  Ed.  86; 
lasigi  V.  Brown,  17  How.  183,  196.  15  L. 
Ed.  205;  Turner  v.  Yates.  16  How.  14, 
23,  14  L.  Ed.  824;  Drakely  v.  Gregg,  8 
Wall.  242,  19  L.  Ed.  409;  Rankin  v.  Fi- 
delity Ins.  Trust,  etc.,  Co.,  189  U.  S.  242, 
253.  47   L.   Ed.  792. 

It  is  only  where  terms  used  are  tech- 
nical, or  terms  having  a  peculiar  meaning 
in  a  particular  trade  or  place,  that  the 
aid  of  the  jury  is  invoked  to  ascertain 
their  meaning.  Goddard  v.  Foster,  17 
Wall.  123,  21  L.   Ed.  589. 

74.  Turner  v.  Yates,  16  How.  14,  23.  14 
L.  Ed.  824;  Brown  v.  McGran.  14  Pet. 
479,  493,  10  L.  Ed.  550. 

4  U  S  Enc— 37 


75.  Modification. — As  to  modification  of 
written  contracts  by  parol  agreements, 
see  the  title  PAROL  EVIDENCE.  See, 
also,  the  titles  FRAUDS,  STATUTE  OF; 
MERGER;    NOVATION. 

76  Power  to  modify  contract. — Canal 
Co.  V.  Ray,  101  U.  S.  522.  25  L.  Ed.  792; 
Hawkins  v.  United  States,  96  U.  S.  689, 
694,  24  L.  Ed.  607,  citing  Emerson  v. 
Slater,  22  How.  28,  16  L.  Ed.  360;  Teal 
V.  Bilby.  123  U.  S.  572,  578,  31  L.  Ed.  263; 
Swain  V.  Seamens,  9  Wall.  254,  271,  19 
L.    Ed.   554. 

77.  Mutual  assent  to  modification. — Ut- 
ley  V.  Donaldson.  94  U.  S.  29,  47,  24  L- 
Ed.  54;  Whiteside  v.  United  States,  93 
U.  S.  247.  255,  23  L.  Ed.  882;  Wheeler 
V.  New  Brunswick,  etc.,  R.  Co.,  115  U.  S. 
29,  34,  29  L.  Ed.  341;  Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  51,  73,  38 
L.  Ed.  903. 

78.  Intention  to  abandon  original  con- 
tract.—Utley  V.  Donaldson,  94  U.  S.  29,  49, 
24  L.  Ed.  54,  citing  Murray  v.  Harway, 
56  N.  Y.  347;  Robinson  v.  Page,  3>Russ. 
122. 

79.  Construction  of  supplemental  agree- 
ment.— Anvil  Min.  Co.  v.  Humble.  153 
U.   S.   540,   548,  38   L.   Ed.  814. 

80.  Ratification.— Hunt  v.  Oliver,  118  U. 
S.   211,   220.   30   L.    Ed.   128. 

81.  Ratification  of  acts  of  agent. — See 
the  title  PRINCIPAL  AND  AGENT. 

82.  Ratification  of  contracts  of  infants} 
—See  the   title   INFANTS. 
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VIII.    Waiver  or  Abandonment. 

The  questions  arising  as  to  waiver  or  abandonment  of  rights  under  contracts 
will  be  treated  elsewhere. ^^ 

IX.    Discharge  of  Contract. 

A.  Performance — 1.  Demand  for  Performance. — Unless  the  contract  so 
provides,  the  demand  of  one  of  the  parties  thereto  that  the  other  shall  perform 
his  agreement  need  not  be  in  writing.**  W  here  the  amount  to  which  the  plain- 
tifif  i?  entitled  is  clear,  an  action  by  him  for  a  breach  of  the  contract  \\'\\\  not  be 
defeated  solely  on  the  ground  that  his  demand  upon  the  defendant  v^as  in  ex- 
cess of  that  amount.*^ 

2.  Necessity  for  Performance. — If  a  party  by  his  contract  charge  himsell 
with  an  obligation  possible  to  be  performed,  he  must  make  it  good,*«  unless  his 
performance  is  rendered  impossible."  Neither  party  can  insist  that  the  other 
has  lost  his  rights  under  the  contract  until  he  has  himself  done  what  he  was 
bound  to  do.^s 

3.  Strict  and  Substantial  Performance. — In  many  instances  substantial 
performances  of  the  contract  is  sufficient,^'*  and  as  a  general  rule  a  party  to  a 
contract  imposing  mutual  obligations  may  accept,  as  performance  by  the  opposite 
party,  some  other  thing  than  that  specifically  designated ;  and  if  he  does,  he  can- 
not afterwards  insist  upon  exact  performance.  Nothing  is  more  common  than 
such  fulfillment  of  contract  obligations.  In  equity  it  is  certainly  regarded  as 
sufficient  fulfillment.''^  But  where  the  thing  to  be  done  is  a  condition  precedent, 
strict  performance  is  required. ^^ 

4.  Time  of  Performance.^- — In  the  interpretation  of  contracts,  where  time 


83.  Waiver  of  abandonment. — See  the  ti- 
tles RESCISSION,  CANCELLATION 
AND  REFORMATION;  WAIVER.  See, 
also,  post,  "Breach,"  IX,  B. 

84  Necessity  for  demand  to  be  in  writ- 
ing.—Colby  v.  Reed,  99  U.  S.  560,  25  L. 
Ed.    484. 

85.  Excessive  demand. — Colby  v.  Reed, 
99  U.  S.  560,  25  L.  Ed.  484. 

86  Necessity  for  performance. — Walsh 
V.  Preston,  109  U.  S.  297,  318,  27  L.  Ed. 
940-  Wheeler  v.  New  Brunswick,  etc., 
R.  Co..  115  U.  S.  29,  36,  29  L.  Ed.  341; 
Fiorence  Min.  Co.  v.  Brown,  124  U.  S. 
385,  389,  31  L.  Ed.  424;  Coughran  v. 
Bigelow,  164  U.  S.  301,  310.  41  L.  Ed.  442, 
citing  Telfener  v.  Russ,  162  U.  S.  170, 
171  40  L.  Ed.  930;  Kelsey  v.  Crowther, 
162'  U  S.  404,  40  L.  Ed.  1017;  United 
States  V.  Gleason,  175  U.  S.  588.  602,  44 
L  Ed  284,  citing  Dermott  v.  Jones.  2 
Wall.  1,  17  L.  Ed.  762.  See  post,  "Ne- 
cessity for  Performance,"  IX,  A,  6,  b. 

When  a  contract  becomes  consum- 
mated, the  law  defines  the  duty  and  the 
right,  compels  one  party  to  perform  the 
thing  contracted  for.  and  gives  the  other 
a  right  to  enforce  the  performance  by  the 
remedies  then  in  force.  McCracken  v. 
He-yward,  2  How.  608,  612.  11  L.   Ed.   397. 

87  See  post,  "Excuses  for  Nonperform- 
ance," IX,  A,  7. 

88.  Brown  v.  Slee,  103  U.  S.  828,  837, 
26   L.    Ed.    618. 

89  Substantial  performance.— See  the 
title' WORKING    CONTRACTS. 

"If  a  party  has  done  all  that  could  rea- 


sonably be  expected  of  him  to  perform 
his  part  of  the  agreement,  it  will  be  con- 
sidered, in  equity,  as  having  been  done." 
Dolton  V.  Cain,  14  Wall.  472,  477.  20  L. 
Ed.   830. 

Thus  if  a  man  agrees  to  do  certain 
work,  and  he  does  it  jointly  with  another, 
he  is  still  entitled  to  recover  uprin  the 
agreement.  Blakeney  v.  Evans,  2  Cranch 
185,  2  L.  Ed.  248. 

A  contract  was  made  between  M.  and 
S.  by  which  S.  agreed  to  give  M.  an  in- 
terest in  certain  fees  for  collecting  a 
large  number  of  claims  which  he  be- 
lieved would  be  due  from  the  government 
to  postmasters  and  late  postmasters  upon 
a  readjustment  of  salaries  under  the  pro- 
visions of  an  act  approved  June  12.  1866. 
The  consideration  for  the  contract  was 
money  furnished  by  M.  for  the  prosecu- 
tion of  the  said  claims  and  to  urge  the  pas- 
sage of  bills  then  pending  in  congress 
looking  to  their  settlement.  The  bills 
alluded  to  failed  of  passage  but  one_  was 
passed  later  which  was  practically  iden- 
tical to  one  of  them  and  under  which  the 
claims  were  paid.  It  was  held  that  this 
failure  of  the  passage  of  the  act  did  not 
entitle  S.  to  refuse  to  pay  the  amount  of 
the  fees  agreed  on.  Spalding  v.  Mason, 
161   U.   S.  375,  395,  40  L.    Ed.   738. 

90.  Canal  Co.  v.  Ray,  101  U.  S.  522.  524, 
25  L.  E"d.  792:  Dermott  v.  Jones,  2  Wall. 
1,  17  L.  Ed.  762. 

91.  Strict  performance. — See  post.  "Nec- 
essity for   Performance,"    IX,  A,  6,  b. 

92.  Time  of  performance. — See,  also, 
post,  "Times  as  Essence,"  IX,  A,  6,  c. 
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IS  to  be  computed  from  a  particular  day  or  a  particular  event,  as  when  an  act  is 
to  be  performed  within  a  specified  period  from  or  after  a  day  named  the  ^ren- 
eral  rule  is  to  exclude  the  day  thus  designated,  and  to  include  the  last  day  of 
the  specified  period,93  and,  where  performance  by  one  of  the  parties  within  the 
stipulated  number  of  days  .has  been  debarred  by  act  of  the  other  party,  he  must 
complete  the  performance  within  the  time  originally  agreed  upon  where  he 
undertakes  to  perform  without  complaining  of  the  delay.^^  It  is  a  settled  prin- 
ciple of  the  common  law,  applicable  to  all  contracts,  that  a  party  has  until  the  last 
day  limited  by  his  agreement,  to  perform  his  engagement,^^  and  even  until  the 
last  hour  of  the  day.  The  common  law  knows  of  no  fractions  of  a  day;  custom 
however,  and  that  introduced,  too,  principally  by  banks,  has  limited  the  day  to 
a  few  hours  of  business.  But  this,  and  whatever  other  rules  have  been  adopted 
by  consent,  and  merely  for  the  convenience  of  commercial  men,  are  departures 
from  the  common-law  doctrine^**  If  the  contract  be  that  the  promisor  shall  do 
one  of  two  things  by  a  certain  day,  at  his  election,  he  cannot  exercise  his  election 
after  the  day  has  passed.^^  The  performance  of  a  contract  made  in  considera- 
tion of  a  release  from  liability  for  personal  injuries  is  not  complete  until  the 
death  or  removal  of  the  disabilities  of  the  injured  party. ^^  Where  a  contract  by 
its  terms  fails  to  fix  the  time  of  performance,  performance  within  a  reasonable 
time  is  all  that  is  required. ■•''     An  agreement  which  is  to  subsist  for  a  very  great 


93.  "Form"  or  "within"  certain  periods. 

—Sheets  v.  Selden,  2  Wall.  177.  17  L.  Ed, 
822. 

94.  The  defendant  entered  into  a  con- 
tract by  which  he  was  to  erect,  within 
60  days  from  a  specified  date,  on  a  boat 
to  be  furnished  by  the  plaintiff,  certain 
machinery  for  pressing  tan  bark.  The 
plaintiff  failed  to  furnish  the  boat  at  the 
time  he  agreed  to  do  so  but  when  he  did 
furnish  it  the  defendant  proceeded  to 
erect  the  machinery  without  complaining 
of  the  delay  in  furnishing  the  boat.  It  was 
held  that  the  element  of  time  was  not 
eliminated  from  the  contract  but  that  un- 
der these  circumstances  the  defendant 
was  bound  to  erect  the  machinery  within 
60  days  from  the  time  the  boat  was  fur- 
nished. McGowan  v.  American  Pressed 
Tan  Bark  Co.,  121  U.  S.  575,  600,  30  L. 
Ed.  1027. 

95.  Party  entitled  to  entire  time  agreed 
upon.— Renner  v.  Bank,  9  Wheat.  581,  585. 
6  L.  Ed.  166. 

Two  dealers  in  ice  entered  into  a  con- 
tract by  which  one  agreed  to  take  a  cargo 
of  ice  from  the  other,  in  return  for  which 
he  was  to  give  him  the  same  quantity  of 
ice  the  next  year.  In  an  action  for  dam- 
ages for  breach  of  the  contract  to  re- 
turn the  ice,  it  was  held  that  the  defend- 
ant had  the  option  of  delivering  the  ice 
at  any  time  during  the  shipping  season 
of  the  next  year,  and  could  consult  his 
own  convenience  as  to  the  day  when  he 
would  deliver  it.  Dingley  v.  Oler.  117 
U.    S.    490,   500.   29   L.    Ed.   984. 

By  the  contract,  the  defendants  were  to 
use  a  machine  during  the  continuance  of 
the  patent  right;  and  no  time  being 
pointed  out  for  a  settlement,  a  right  of  ac- 
tion did  not  accrue  until  the  whole  serv- 
ice has  been  performed.  Washington, 
etc.,  Steam-Packet  Co.  v.  Sickles,  10  How. 
419,  13  L.   Ed.  479. 


96.  Fractions  of  day.— Renner  v.  Bank, 
D   Wheat    581,   585,   6   L.    Ed.   166. 

97.  Alternative  contract.— In  Texas 
etc.,  R.  Co.  V.  Marlor,  123  U.  S.  687,  702' 
31  L.  Ed.  303,  the  court  said:  "This  is 
familiar  law,  and  needs  no  citation  of  au- 
thorities." 

98.  Contracts  releasing  from  liability 
for  personal  injuries. — P.,  while  employed 
by  the  T.  C,  etc.,  R.  Co.,  was  seriously 
injured,  and,  in  consideration  for  his  re- 
leasing them  from  all  liability  for  the  ac- 
cident, or  from  injuries  from  it,  or  from 
the  effects  of  it,  the  company  agreed  to 
give  him  such  work  as  he  could  do  and 
to  pay  him  regular  wages  while  he  was 
disabled  and  also  to  furnish  him  with 
supplies,  fuel  and  a  garden.  Later  an- 
other contract  was  substituted  for  this 
one  by  which  P.  was  to  receive  an  in- 
creased amount  per  month  with  fuel  and 
a_  garden  but  no  supplies  were  to  be  fur- 
nished. It  was  held  that  this  contract 
bound  the  company  to  its  performance,  so 
long  as  p.  should  be  disabled  by  reason 
of  the  injuries  he  had  received  and  if  they 
were  permanent  it  bound  the  company 
for  its  performance  during  his  life.  Pierce 
V  Tennessee,  etc.,  R.  Co.,  173  U.  S.  1,  10, 
43    L.    Ed     591. 

99.  Performance  within  reasonable 
time. — Minneapolis  Gas  Light  Co.  v.  Kerr 
Murray  Mfg.  Co..  122  U.  S.  300,  305,  30 
L  Ed.  1190;  United  States  v.  Smith,  94 
U-  S.  214,  218,  24  L.  Ed.  115. 

B.  entered  into  a  contract  with  T.  and 
Co.  by  which  he  was  to  winter  a  large 
number  of  cattle  for  them.  An  agreement 
of  the  contract  was  that  if  any  of  the 
cattle  died  B.  was  to  preserve  the  hides 
as  evidence  of  their  death.  If  he  did  not 
preserve  the  hides  he  was  to  be  held  liable 
for  the  whole  number  of  the  cattle.  When 
the    time    came    to    deliver    the    cattle    the 
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length  of  time,  as   for  a  thousand  years,  would  be  entered   into  with  precisely 
the  same  sentiments  as  an  agreement  to  subsist  forever.^ 

5.  Place  of  Performance. — As  to  place  of  performance,  see  the  title  Con- 
flict OF  Laws,  vol.  3,  pp.  1041,  1042. 

6.  CoxDiTiONS — a.  Definitions  and  Classifications. — As  to  the  definition  and 
classification  of  conditions  generally,  see  the  titles  Conditions,  vol.  3,  p.  1004; 
Covenants  ;  Deeds  ;  Public  Lands.  As  to  contracts  not  to  become  binding  ex- 
cept on  the  happening  of  certain  contingencies,  see  ante,  "Future  Execution  of 
Formal  Contract,"  II,  A.  7.  Much  is  found  in  the  opinions  of  courts  and  ele- 
mentary writers  in  regard  to  dependent  and  independent  conditions,  but  it  is  diffi- 
cult at  all  times  to  distinguish  whether  contracts  are  dependent  or  independent,^ 
and  although  many  nice  distinctions  are  to  be  found  upon  the  question,  yet  it  is 
evident  that  the  inclination  of  courts  have  strongly  favored,  as  being  obviously 
the  most  just,  the  construction,  which  makes  the  promises  of  the  parties  depend- 
ent rather  than  independent.^  However,  the  controlling  rule  is  to  ascertain 
the  intention  of  the  parties,  as  the  question  whether  covenants  are  dependent  or 
independent  must  be  determined  in  each  case  upon  the  proper  construction  to 
be  placed  on  the  language  employed  by  the  parties  to  express  their  agreement.* 
If  the  language  is  clear  and  unambiguous  it  must  be  taken  according  to  its  plain 
meaning  as  expressive  of  the  intention  of  the  parties,  and  under  settled  principles 
of  judicial  decision  should  not  be  controlled  by  the  supposed  inconvenience  or 
hardship  that  may  follow  such  construction.  If  parties  think  proper,  they  may 
agree  that  the  right  of  one  to  maintain  an  action  against  another  shall  be  condi- 
tional or  dependent  upon  the  plaintifif's  performance  of  covenants  entered  into  on 
his  part.  On  the  other  hand,  they  may  agree  that  the  performance  by  one  shall 
be  a  condition  precedent  to  the  performance  by  the  other.  The  question  in  each 
case  is.  which  intent  is  disclosed  by  the  language  employed  in  the  contract.^ 
If  the  agreements  go  to  a  part  only  of  the  consideration  on  both  sides,*'  or  where 
the  acts  stipulated  to  be  done  are  to  be  done  at  different  times,'^  it  is  a  general 


hides  of  those  missing  were  not  produced, 
but  there  was  evidence  tending  to  show 
that  during  the  winter  in  which  the  cat- 
tle died  B.  had  produced  the  hides  to  C, 
one  of  the  owners  of  the  cattle,  and 
counted  them  to  him,  and  requested  him 
to  accept  delivery  of  them.  It  was  held 
that,  as  there  was  no  provision  in  the 
contract  as  to  when  the  hides  should  be 
counted,  the  reasonable  construction  was 
that  the  hides  should  be  counted  at  the 
time  the  cattle  died.  Teal  v.  Bilby.  123 
U.  S.  .'S72.  .581,  31  L.  Ed.  263. 

1.  Long  term  contracts. — Faw  v.  Mars- 
teller.   2    Cranch    10,   24.   2   L.    Ed.    191. 

2.  Difficulty  in  distinguishing  dependent 
and  independent  conditions. — Dcrmott  v. 
Jones,   2:i    Mow.   220,   231,   10    L.    Ed     442. 

3.  Courts  favor  dependent  condition. — 
Rank  v.  Hagner.  1  Pet.  455,  7  L.  Ed.  219; 
Pollak  V.  Brush  Electric  Ass'n,  128  U.  S. 
446.  455,  32  L.  Ed.  474;  Tclfener  v.  Russ, 
162  U.   S.    170,  180,  40   L.    Ed.   930. 

4.  Intention  of  parties  as  to  conditions. 
— Philadelphia,  etc.,  R.  Co.  v.  Howard.  13 
How.  307,  339,  14  L-  Ed.  157;  Slater  v. 
Emerson,  19  How.  224,  238,  15  L.  Ed.  626; 
Pollak  V.  Brush  Electric  Ass'n,  128  U. 
S.  446.  455.  32  L.  Ed.  474;  Loud  v.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  576,  38 
L  Ed.  822.  See  ante,  "Intention  of  Par- 
ties."  TV,  A. 

In    Lowber   v.    Bangs,   2   Wall.   728.   736, 


17  L.  Ed.  768,  the  court  said:  "The  rule 
has  been  established,  by  a  long  series  of 
adjudications  in  modern  times,  that  the 
question  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other, 
is  to  be  determined  by  the  intention  and 
meaning  of  the  parties,  as  it  appears  on 
the  instrument,  and  by  the  application  of 
common  sense,  to  each  particular  case, 
and  to  which  intention,  when  once  dis- 
covered, all  technical  forms  of  expres- 
sion  must  give   way." 

Two  covenants  were  made  in  a  contract, 
one  for  the  transfer  of  certain  corporate 
stock  and  the  other  for  the  transfer  of 
personal  property.  The  consideration  for 
each  of  these  agreements  was  separate 
and  distinct.  It  was  held  that  these  cove- 
nants were  independent  of  each  other. 
Pollak  V.  Brush  Electric  Ass'n,  128  U.  S. 
446.   455,   32    L    Ed.    474. 

5.  Loud  V.  Pomona  Land  &  Water  Co., 
153   U.    S.   564,   576.   38  L.   Ed.   822. 

6.  Independent  conditions. — Dermott  v. 
Jones,  23  How.  220.  231.  16  L.  Ed.  442; 
Lowber  v.  Bangs,  2  Wall.  728,  736,  17  L. 
Ed.  768. 

7.  Slater  v.  Emerson.  19  How.  224.  233, 
15  L.  Ed.  626;  Goldsborough  v.  Orr,  8 
Wheat.  217,  225.  5  L  Ed.  600.  See,  also, 
Loud  V.  Pomona  Land  &  Water  Co.,  153 
U.  S.  564,  579.  38  L.  Ed.  822. 

If  there  be  a  day  for  the  payment  of 
money,    and    that    comes    before    the    day 
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rule  the  stipulations  are  to  be  construed  as  independent  of  each  other,  and  in 
cases  which  arise  where  either  party,  in  case  of  a  breach  of  the  contract,  mav  be 
compensated  in  damages,  it  is  usually  held  that  the  conditions  are  mutual  and  in- 
dependent.s  Where  a  specified  thing  is  to  be  done  by  one  party  as  the  considera- 
tion of  the  thing  to  be  done  by  the  other,  it  is  undeniably  the  general  rule  that 
the  covenants  are  mutual,  and  are  dependent,  if  they  are  to  be  performed  at 
the  same  time.^  A\'hen  the  agreements  go  to  the  whole  of  the  consideration  on 
both  sides,  the  promises  are  dependent,  and  one  of  them  is  a  condition  precedent 
to  the  other. 1*^  If  money  is  to  be  paid  on  a  day  certain,  in  consideration  of  a 
thing  to  be  performed  at  an  earlier  day.  the  performance  of  that  thing  is  a  con- 
dition precedent  to  the  payment  .-^^  and  if  money  is  to  be  paid  bv  installments, 
some  before  a  thing  shall  be  done  and  some  when  it  is  done,  the  doing  of  the  thing 
is  a  condition  precedent  to  the  latter  payments.^-  Concurrent  promises  are  those 
where  the  acts  to  be  performed  are  simultaneous :  and  either  partv  mav  sue  the 
other  for  a  breach  of  the  contract,  on  showing,  either  that  he  was  able,  ready, 
and  willing  to  do  his  act  at  a  proper  time  and  in  a  proper  way.  or  that  he  was 
prevented  by  the  act  or  default  of  the  other  contracting  partv. ^^ 

b.  Xccessity  for  Performance. — It  has-  become  an  elementary  principle  that  a 
party  bound  to  perform  a  condition  precedent  cannot  sue  on  the  contract  without 
proof  that  he  has  performed  that  condition, ^-^  or  at  least  has  been  readv.  if  al- 


for  the  doing  of  the  thing,  or  before  the 
time  when  the  thing  from  its  nature  can 
be  performed,  then  the  payment  is  obliga- 
tory, and  an  action  may  be  brought  tor 
it.  independently  of  the  act  to  be  done. 
Dermott  v.  Jones,  23  How.  220,  231.  16 
L.   Ed.  442. 

And  if  money  is  to  be  paid  by  install- 
ments, some  before  a  thing  shall  be  done 
and  some  when  it  is  done,  the  doing  of 
the  thing  is  not  a  condition  precedent  to 
the  former  pavments.  Dermott  v.  Tones, 
23  How.  220.  231.  16  L.  Ed.  442.  See",  also, 
Loud  V.  Pomona  Land  &  Water  Co.,  153 
U.    S.  564.   579.  3S  L.   Ed.   822. 

8.  Jones  v.  United  States,  96  U.  S.  24, 
2S.    24    L.    Ed.    644. 

9.  Dependent  conditions. — Phillips,  etc.. 
Const.  Co.  :•.  Seymour.  91  U.  S.  646.  650. 
23  L.  Ed.  341;  Loud  z\  Pomona  Land  & 
Water  Co..  153  U.  S.  564.  578.  38  L.  Ed. 
822. 

A  railorad  company  became  embar 
rassed.  and  was  unable  to  pay  the  con- 
tractor, and  a  person  interested  in  the 
compan\'  agreed  to  give  the  contractor 
his  individual  promissory  notes  if  he 
would  finish  the  work  by  a  certain  day. 
Held  that  the  covenants  of  the  respective 
parties  were  dependent.  Slater  v.  Emer- 
son. 19  How.  224.  15  L.  Ed.  626;  Emerson 
V.  Slater.  22  How.  28.  40.  16  L.  Ed.  360. 

10.  Dermott  :•.  Jones.  23  How.  220.  231. 
16  L.  Ed.  442;  Lowber  v.  Bangs.  2  Wall. 
728.  736.  17  L.  Ed.  768. 

11.  Dermott  z\  Tones.  23  How.  220.  231. 
16  L.  Ed.  442. 

12.  Dermott  v.  Tones.  23  How.  220.  231, 
16  L.   Ed.  442. 

13.  Concurrent  promises. — Dermott  i: 
Jones.  23  How.  220.  232.  16  L.  Ed.  442. 
citing  2   P.Trsons   on   Contracts,  ch.   3.   1S9. 

14.  Necessity  for  performance  of  con-" 
ditions. — Bank  i\   Hagner.  1   Pet.  455.  465. 


7  L.  Ed.  219;  Hvde  v.  Booraem.  16  Pet. 
169.  177.  10  L.  Ed.  925;  Van  Bnren  v. 
Digges.  11  How.  461,  475.  13  L  Ed.  771; 
Dorsev  v.  Packwood.  12  How.  126.  13  L. 
Ed.  921;  Marshall  v.  Baltimore,  etc..  R. 
Co..  16  How.  314,  337.  14  L.  Ed.  953;  Phil- 
lips, etc..  Const.  Co.  v.  Sevmour.  91  U. 
S.  646.  650.  23  L.  Ed.  341;  Jones  f.  United 
States.  96  U.  S.  24.  28.  24  L.  Ed.  644; 
Brown  f.  Slee.  103  U.  S.  S2S.  837,  26  L. 
Ed.  618:  Richardson  v.  Hardwick.  106  U. 
S.  252.  255.  27  L.  Ed.  145;  The  Tornado. 
108  U.  S.  342.  352.  27  L.  Ed.  747;  Pollak 
V.  Brush  Electric  Ass'n.  128  U.  S.  446. 
455.  32  L.  Ed.  474;  Loud  v.  Pomona  Land 
&  Water  Co..  153  U.  S.  564.  578.  38  L.  Ed. 
822:  Telfener  v.  Russ.  162  U.  S.  170.  181, 
40  L.  Ed.  930;  New  Orleans  v.  Texas,  etc., 
R.  Co..  171  U.  S.  312.  333.  43  L.  Ed.  178; 
Mutual  Life  Ins.  Co.  v.  Phinnev.  178  U.  S. 
327.  344.  44  L.  Ed.  108S.  Se'e  the  title 
WORKING  COXTR.\CTS. 

'"Where  the  stipulations  of  a  contract 
are  interdependent,  a  defendant  cannot  be 
sued  for  the  nonperformance  of  stipula- 
tions on  his  part  which  were  dependent 
on  conditions  which  the  plaintiff  has  not 
performed."  The  Tornado.  108  U.  S.  342. 
351.  27  L.   Ed.  747. 

"Where  the  conditions  are  dependent 
and  of  the  essence  of  the  contract,  it  is 
everywhere  held  that  the  performance  of 
one  depends  on  the  performance  of  an- 
other, in  which  case  the  rule  is  universal, 
that,  until  the  prior  condition  is  per- 
formed.^ the  other  party  is  not  liable  to 
an  actif^n  on  the  contract."  Jones  v. 
United  States.  96  U.  S.  24.  2S.  24  L.  Ed. 
644. 

A  statement  descriptive  of  the  subject 
matter,  f^r  of  some  material  incident,  such 
as  the  time  or  place  of  shipment,  is  or- 
dinarilv  to  be  regarded  as  a  warranty,  or 
corditi<-'n  precedent,  upon  the  failure  or 
nonperformance    of   which    the    partv   ag- 
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lowed  by  the  other  party,  to  perform,  his  own  stipulations,  which  are  a  condition 
precedent  to  his  right  of  action. ^^     Notwithstanding  the   fact  that  the  procure- 


grieved  may  repudiate  the  whole  contract. 
Lowber  v.  Bangs.  2  Wall.  728,  17  L.  Ed. 
768;  Davison  v.  Von  Lingen,  113  U.  S.  40, 
28  L.  Ed.  885;  Norrington  v.  Wright,  115 
U.  S.  188,  29  L.  Ed.  366;  Filley  v.  Pope, 
115  U.  S.  213.  219,  29  L.  Ed.  372;  Cleve- 
land Rolling  Mill  v.  Rhodes,  121  U.  S. 
255,  261.  30  L.  Ed.  920.  See  the  titles  IN- 
SURANCE;  SALES. 

"The  general  rule  of  law  is,  that  while 
a  special  contract  remains  open — that  is, 
unperformed — the  party  whose  part  of  it 
has  not  been  done  cannot  sue  in  indebi- 
tatus assumpsit  to  recover  a  compensa- 
tion for  what  he  has  done,  until  the  whole 
shall  be  completed."  Dermott  v.  Jones, 
23   How.  220,  233.  16  L.   Ed.  442. 

W^here  in  part  performance  of  an  agree- 
ment a  party  has  advanced  money,  or 
done  an  act,  and  then  stops  short  and  re- 
fuses to  proceed  to  its  conclusion,  the 
other  party  being  '  ready  and  willing  to 
proceed  and  fulfill  all  his  stipulations  ac- 
cording to  the  contract,  such  first-named 
party  will  not  be  permitted  to  recover 
back  for  what  has  thus  been  advanced  or 
done.  Hansbrough  v.  Peck,  5  Wall.  497, 
18   L.   Ed.   520. 

When  the  entire  fulfillment  of  the  con- 
tract is  contemplated  as  the  basis  of  the 
arrangement,  the  contract,  under  the  laws 
of  Louisiana,  is  treated  as  indivisible; 
and  neither  party  can  compel  the  other 
to  a  specific  performance,  unless  he  com- 
plies with  it  in  toto.  Hyde  v.  Booraem, 
16   Pet.   169.   10   L.    Ed.   925. 

"The  contract  is  the  supreme  source  of 
mutual  rights,  and  cannot  be  overridden 
by  the  incidents  of  its  performance."  The 
Eliza  Lines,  199  U.  S.  119,  132,  50  L.  Ed. 
115. 

"A  shipowner  was  entitled  to  freight 
only  for  carrying  the  cargo  and  delivering 
it  at  Liverpool,  with  the  implied  covenant 
that  a  particular  vessel  was  to  take  it  on 
board  and  enter  on  the  voyage.  Before 
that  event  occurred  this  vessel  was  sub- 
stantially put  out  of  existence  by  no  fault 
of  the  shipper,  and  he  had  and  could  have 
no  benefit  from  the  contract.  He  had  a 
right,  therefore,  to  treat  the  contract  as 
rescinded,  so  far  as  any  liability  for 
freight  was  concerned."  The  Tornado,  108 
U.    S.    342.   351,   27   L.   Ed.   747. 

Where  one  entered  into  a  contract  with 
a  railroad  company  to  secure  the  passage 
of  the  law  granting  such  company  per- 
mission to  run  its  road  through  certain 
territory  and  the  act  of  assembly  •  which 
was  passed,  and  afterwards  used  by  the 
company  for  want  of  better,  was  obtained 
by  the  opponents  of  the  company,  and  in 
spite  of  the  opposition  of  the  plaintiff,  the 
fact  that  the  company  was  compelled  to 
accept  the  act.  the  same  being  secured 
under  modifications  and  compromise  with 
the  opponents,  would  not  entitle  the  plain- 


tiff to  his  stipulated  reward.  Marshall  v. 
Baltimore,  etc.,  R.  Co..  16  How.  314,  337, 
14   L.    Ed.   953. 

In  order  to  relieve  a  company  from  its 
embarrassments  the  board  of  directors  au- 
thorized the  conversion  of  its  debts  into 
shares  of  its  stock.  The  conversion  of 
notes,  which  represented  the  debts  of  the 
company,  was  to  take  effect  only  on  the 
condition  that  all  the  creditors  consented, 
and  that  the  conversion  was  made  within 
ten  days.  Under  these  conditions  a  large 
part  of  the  creditors  surrendered  their 
notes  and  took  stock  instead.  Some  of 
the  creditors  refused  to  convert  their 
notes  into  stock.  It  was  held  that  the 
agreement  of  those  who  allowed  their 
notes  to  be  turned  into  stock,  was  ren- 
dered void  and  of  no  effect  by  the  non- 
compliance with  the  conditions  on  which 
it  was  made.  Pugh  v.  Fairmount,  etc., 
Min.  Co.,  112  U.  S.  238,  241,  242,  28  L.  Ed. 
684. 

Where  the  parties,  in  their  contract,  fix 
on  a  certain  mode  by  which  the  amount 
to  be  paid  shall  be  ascertained,  the  party 
that  seeks  an  enforcement  of  the  agree- 
ment must  show  that  he  has  done  every- 
thing on  his  part,  which  could  be  done,  to 
carry  it  into  effect;  he  cannot  compel  the 
payment  of  the  amount  claimed,  unless  he 
procure  the  kind  of  evidence  required  by 
the  contract;  or  show  that,  by  time  or 
accident,  he  is  unable  to  do  so.  United 
States  V.  Robeson,  9  Pet.  319,  9  L.  Ed. 
142. 

A  stipulation  in  a  charter  party  that  the 
chartered  vessel,  then  in  distant  seas, 
would  proceed  from  one  port  named 
(where  it  was  expected  that  she  would 
be)  to  another  port  named  (where  the 
charterer  meant  to  load  her),  "with  all 
possible  dispatch,"  is  a  warranty  that  she 
will  so  proceed;  and  goes  to  the  root  of 
the  contract.  It  is  not  a  representation 
simply  that  she  will  so  proceed,  but  a  con- 
dition precedent  to  a  right  of  recovery. 
Accordingly,  if  a  vessel  go  to  a  port  out 
of  the  direct  course,  the  charterer  may 
throw  up  the  charter  party.  Lowber  v. 
Bansrs,   2   Wall.   728.   17   L.    Ed.   768. 

"If  it  be  stipulated  in  a  contract  that  a 
duty  arising  out  of  it  shall  be  performed 
by  a  particular  officer,  the  performance 
of  such  duty  by  deputies,  under  his  direc- 
tion, will  n'^t  satisfy  the  terms  of  the  con- 
tract, nor  bind  the  parties,  except  in  cases 
where  it  was  known  that  such  officer  was 
accustomed  to  act  by  deputies.  Leonard 
V.    Davis.    1_  Black    476,    17    L.    Ed.    222. 

15.  Readiness  to  perform  conditions. — ■ 
Bank  v.  Hagner.  1  Pet.  455,  465.  7  L.  Ed. 
219:  Hvde  v.  Booraem,  16  Pet.  169,  177, 
10  L.  Ed.  925;  Dorsey  v.  Packwood.  12 
How.  126,  13  L.  Ed.  921;  Phillips,  etc., 
Const.  Co.  V.  Seymour,  91  U.  S.  646.  650, 
23  L.  Ed.  341;  Jones  v.  United  States,  96 
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ment  of  his  rights  may  thus  be  dependent  upon  the  caprice  of  another  who  un- 
reasonably refuses  to  perform  yet  he  cannot  be  reHeved  from  the  contract  into 
which  he  has  vokmtarily  entered.  ^^  For,  where  the  right  to  demand  th€  perform- 
ance of  a  certain  act  depends  on  the  execution  by  the  promisee  of  a  condition 
precedent  or  prior  act,  it  is  clear  that  the  readiness  and  offer  of  the  latter  to  ful- 
fill the  condition,  and  the  hindrance  of  its  performance  by  the  promisor,  are  in 
law  equivalent  to  the  completion  of  the  condition  precedent,  and  will  render  the 
promisor  liable  upon  his  contract.  ^^ 

c.  Time  as  Essence. — The  time  fixed  for  the  performance  of  a  contract  is,  at 
law,  deemed  its  essence.^s  On  the  other  hand,  the  general  doctrine  on  this  point 
is  expressed  in  the  maxim,  ''that  time  is  not  of  the  essence  of  a  contract  in 
equity,"i9  tmless  the  party  seeking  performance  has  been  guilty  of  gross  laches, 
or  lias  been  inexcusably  negligent  in  performing  the  contract  on  his  part,  or  if 
there  has,  in  the  intermediate  period,  been  a  material  change  in  circumstances, 
affecting  the  rights,  interests  or  obligations  of  the  parties.^o  But  while  it  is  true 
that  in  equity  time  is  generally  not  considered  as  of  the  essence  of  a  contract,  it 
is  only  true  when  compensation  can  be  made  for  its  lapse,  and  the  rule  is  inap- 
plicable in  case  of  an  oft'er  that  requires  acceptance  to  make  a  contract.21     How- 


U.  S.  24.  27,  24  L.  Ed.  644;  The  Tornado, 
108  U.  S.  342.  352,  27  L.  Ed.  747;  Pollak 
V.  Brush  Electric  Ass'n,  128  U.  S.  446, 
455,  32  L.  Ed.  474;  Loud  v.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  578.  38 
L.  Ed.  822;  Telfener  v.  Russ,  162  U.  S. 
170,   181,   40   L.    Ed.   930. 

16.  Contracts  conditional  upon  per- 
formance being  satisfactory. — Buckstaff  v. 
Russell,  151  U.  S.  626,  632.  38  L.  Ed.  292; 
Washington,  etc.,  Steam-Packet  Co.  v. 
Sickles,    10    How.    419,    13    L.    Ed.    479. 

17.  Reason  for  rule  requiring  perform- 
ance.— Jones  f.  LTnited  States.  96  U.  S. 
24.  27.  24  L.   Ed.   644. 

In  Mutual  Life  Ins.  Co.  v.  Hill,  193  U. 
S.  551,  559,  48  L.  Ed.  788,  the  court  said: 
"It  is  simple  justice  between  two  parties 
to  a  contract  containing  depending  stipu- 
lations that  neither  should  be  permitted 
to  exact  performance  by  the  other  with- 
out having  himself  first  performed.  It  is 
true  cases  arise  in  which  one  party  is  en- 
abled to  take  advantage  of  some  statu- 
tory provision  and  exact  compliance  from 
the  other  without  having  himself  first  com- 
plied, and  courts  may  not  ignore  the  scope 
and  efficacy  of  such  statutory  provisions, 
but.  nevertheless,  a  judgment  for  failure 
to  perform  against  one  party  in  favor  of 
the  other,  when  the  latter  was  the  first 
delinquent,  is  offensive  to  the  sense  of 
righteousness  and  fair  dealing.  We  have 
had  before  us  a  series  of  cases  coming 
from  the  same  jurisdiction  in  which,  when 
the  insured  had  for  a  series  of  years  neg- 
lected to  pay  their  insurance  premiums  or 
perform  their  parts  of  the  insurance  con- 
tract, their  heirs  or  beneficiaries  have,  on 
their  deaths,  sought  to  obtain  judgments 
against  the  insurance  company  for  the 
amounts  which  would  have  been  due  on 
the  policies  if  the  insured  had  performed 
their  stipulations  in  respect  to  the  pay- 
m.ent  of  premiums.  Courts  have  always 
set  their  faces  against  an  insurance  com- 
pany which,  having  received  its  premiums, 
lias  sought  by  technical  defences  to  avoid 


payment,  and  in  like  manner  should  they 
set  their  faces  against  an  effort  to  exact 
payment  from  an  insurance  company 
when  the  premiums  have  deliberately 
been  left  unpaid." 

18.  Time  as  essence  at  law. — Bank  v. 
Hagncr.l   Pet.  455,  7  L.   Ed.  219. 

19.  Time  as  essence  in  equity. — Ahl  v. 
Johnson,  20  How.  511,  521,  15  L.  Ed.  1005; 
Brashier  v.  Gratz,  6  Wheat.  528.  533,  5  L., 
Ed.   322. 

"Courts  of  equity  make  a  distinction  in. 
all  cases  between  that  which  is  matter  of 
substance  and  that  which  is  matter  of 
form;  and  if  it  find  that,  by  insisting  on, 
form,  the  substance  will  be  defeated,  i(> 
holds  it  to  be  inequitable  to  allow  a  per- 
son to  insist  on  such  form,  and  thereby 
defeat  the  substance.  For  instance,  A  has 
contracted  to  sell  an  estate  to  B,  and  to 
complete  the  title  by  the  25th  of  October; 
but  no  stipulation  is  introduced,  that 
either  party  considers  time  of  the  es- 
sence of  the  contract.  A  completes  the 
title  by  the  26th;  at  law.  the  contract  is 
at  an  end,  and  B  may  bring  an  action  for 
the  nonperformance  of  the  contract,  and 
obtain  damages  for  the  breach;  but  equity 
holds,  that  unless  B  can  show  that  the 
delay  of  twenty-four  hours  really  pro- 
duced some  injury  to  him,  he  is  not  to  be 
permitted  to  bring  this  action  or  to  avoid 
the  performance  of  the  contract;  not,  cer- 
tainly, on  the  ground  that  the  25th  of  Oc- 
tober was  not  a  part  of  the  contract,  but 
on  the  ground  that  it  is  unjust  that  B 
should  escape  the  performance  of  a  con- 
tract which  has  been  substantially  per- 
formed by  A,  by  reason  of  some  omission 
in  a  formal  but  immaterial  portion  of  it." 
Secnmbe  v.  Steele.  20  How.  94,  104.  15 
L.    Ed,    833. 

20.  Tavlor  v.  Longworth,  14  Pet.  172 
]0  L.  VA.  405.  See  the  titles  LACHES 
SPECIFIC  PERFORMANCE 
VENDOR  AND  PURCHASER. 

21.  French  v.  Hay,  22  Wall.  231,  236,  22 
L.    Ed.   799. 
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ever,  time  may  be  made  of  the  essence  of  the  contract  by  the  express  stipulations 
of  the  parties, 22  or  it  may  arise  by  implication  from  the  very  nature  of  the  prop- 
erty,23  or  the  avowed  objects  of  the  contracting  parties. 2^  And  the  principle  of 
the  court  of  equity  does  not  depend  upon  considerations  collateral  to  the  contract 
merely,  nor  on  the  conduct  of  the  parties  subsequently,  showing  that  time  was 
not  of  the  essence  of  the  contract  in  the  particular  case.  But  it  must  affirmatively 
appear  that  the  parties  regarded  time  or  place  as  an  essential  element  in  their 
agreement,  or  a  court  of  equity  will  not  so  regard  it.25  It  is  a  general  rule  that 
where  time  is  of  the  essence  of  the  contract,  there  can  be  no  recovery  at  law  in 
case  of  failure  to  perform  within  the  time  stipulated. 26  But,  both  at  common 
law  and  in  chancery,  there  are  exceptions  to  this  rule,  growing  out  of  the  nature 
of  the  thing  to  be  done  and  the  conduct  of  the  parties. 2^ 


22.  Stipulations  rendering  time  the  es- 
sence.—Taylor  V.  Longworth,  14  Pet.  172. 
174,  10  L.  Ed.  405;  Slater  v.  Emerson.  19 
How.  224,  15  L.  Ed.  626;  Ahl  v.  Johnson, 
20  How.  511,  520,  15  L.  Ed.  1005;  Stinson 
V.  Dousman,  20  How.  461.  466,  15  L.  Ed. 
966;  Secombe  v.  Steele.  20  How.  94,  104, 
15  L.  Ed.  833;  Holgate  v.  Eaton,  116  U. 
S.  33,  40,  29  L.  Ed.  538;  Brown  v.  Guaran- 
tee Trust,  etc..  Co.,  128  U.  S.  403,  414.  32 
L.  Ed.  468;  Cheney  v.  Libby.  134  U.  S.  68, 
77,  33  L.  Ed.  818;  Waterman  v.  Banks, 
144  U  S.  394,  403,  36  L.  Ed.  479.  See  the 
titles  SALES;  WORKING  CON- 
TRACTS. 

"It  is  said  by  some  writers,  that  it  is 
impossible  to  make  time  of  the  essence 
of  the  contract  where  damaCTC^  may  com- 
pensate for  the  delay.  But  t^is  is  not 
correct  as  a  general  proposition."  Slater 
V.  Emerson.  19  How.  224,  238,  15  L.  Ed. 
626. 

"Where  it  plainly  appears  that  the  sale 
is  conditional,  and  its  completion  is  de- 
pendent upon  the  fulfillment  of  any  of  the 
terms  with  punctuality  by  either  party,_  a 
court  of  equity,  in  general,  will  not  in- 
terpose to  relieve  the  party  in  default,  on 
the  principle  that  time  is  not  of  the  es- 
sence of  the  contract."  Stinson  v.  Dous- 
man,  20   How.    461,    466,    15    L.    Ed.    966. 

23.  Time  as  essence  implied  from  na- 
ture of  contract. — Taylor  v.  Longworth, 
14  Pet.  172.  174,  10  L.  Ed.  405;  Ahl  V. 
Johnson,  20  How.  511.  520,  15  L.  Ed.  1005; 
Holgate  7'.  Eaton,  116  U.  S.  33.  40.  29  L. 
Ed.  538;  Brown  v.  Guarantee  Trust,  etc., 
Co..  128  U.  S.  403,  414,  32  L.  Ed.  468; 
Cheney  v.  Libby,  134  U.  S.  68,  77.  33  L. 
Ed.  818;  Waterman  v.  Banks,  144  U.  S. 
394.  403.  36  T,  f^A.  479.  See  the  title 
WORKING  CONTRACTS. 

This  principle  is  peculiarly  applicable 
where  the  property  is  of  such  character 
that  it  will  likely  undergo  sudden,  fre- 
quent or  great  fluctuations  in  value.  In 
respect  to  mineral  property  it  has  been 
sairl,  that  it  requires,  and  of  all  properties, 
perhaps,  the  most  requires,  the  parties  in- 
terested in  it  to  be  vigilant  and  active  in 
asserting  their  rights.  Waterman  v. 
Banks,  144  U.  S.  394.  403,  36  L.  Ed.  479. 

"In  the  contracts  of  merchants,  time  is 
of  the  essence.  The  time  of  shipment  is 
the  usual  and  convenient  means  of  fixing 


the  probable  time  of  arrival,  with  a  view 
of  providing  funds  to  pay  for  the  goods, 
or  of  fulfilling  contracts  with  third  per- 
sons." Norrington  v.  Wright,  115  U.  S. 
188,  203,  29  L.  Ed.  366;  Cleveland  Rolling 
Mill  V.  Rhodes,  121  U.  S.  255.  261,  30  L. 
Ed.    920. 

"Time  is  usually  of  the  essence  of  an 
executory  contract  for  the  sale  and  sub- 
sequent delivery  of  goods,  where  no  right 
of  property  in  the  same  passes  by  the- 
bargain  from  the  vendor  to  the  pur- 
chaser; and  the  rule  in  such  a  case  is, 
that  the  purchaser  is  not  bound  to  ac- 
cept and  pay  for  the  goods,  unless  the 
same  are  delivered  or  tendered  on  the 
day  specified  in  the  contract."  Jones  v. 
United  States,  96  U.  S.  24,  24  L.  Ed  644. 
See    the    title    SALES. 

24.  Time  as  essence  implied  from 
avowed  object  of  parties. — Taylor  v.  Long- 
worth,  14  Pet.  172,  174.  10  L  Ed.  405;  Hol- 
gate V.  Eaton,  116  U.  S.  33,  40,  29  L.  Ed. 
538;  Brown  v.  Guarantee  Trust,  etc..  Co., 
128  U.  S.  403.  414,  32  L.  Ed.  468;  Cheney- 
V.  Libbv,  134  U.   S.  f>f>'.  77,  33  L    Ed    S1S. 

25.  That  time  was  essence  must  appear 
affirmatively. — Secombe  v.  Steele,  20  How. 
94,  104,  15  L.  Ed.  833;  Brown  v.  Guaran- 
tee Trust,  etc.,  Co..  128  U  S.  403,  414,  33 
L.    Ed.   468. 

26.  Effect  of  failure  to  perform  within 
stipulated  time. — Bank  v.  Hagner,  1  Pet. 
455,  7  L.  Ed.  219;  Sinter  v.  Emerson.  19*- 
How.  224,  15  L.  Ed.  626;  Phillips,  etc., 
Const.  Co.  V.  Seymour.  91  U.  S.  646.  650. 
23  L.  Ed.  341;  Jones  v.  United  States.  96 
U.  S.  24,  28,  24  L.  Ed.  644;  Norrington  v. 
Wright,  115  U.  S.  188.  203.  29  L.  Ed.  366; 
Cleveland  Rolling  Mill  v.  Rhodes.  121  U. 
S.  255,  261.  30  L.  Ed.  920:  Loud  v.  Pomona 
Land  &  Water  Co..  153  U.  S.  5r,j,  ,57s.  38 
L.  Ed.  822.  S-e  the  titles  RES^TSSTON, 
C\NCELLATTON  AND  Ri^T^ORMA- 
TION;   WORKING  CONTRACTS. 

27.  In  the  case  of  Slater  v.  Emerson, 
19  How.  224.  15  L.  Ed.  626.  the  court  held 
that  where  there  was  a  contract  to  finish 
a  railroad  by  a  given  day.  the  parties  to- 
which  were  the  contractor  with  the  rail- 
road company  of  the  one  part,  and  a  stock- 
holder in  the  company  of  the  other  p^rt, 
time  was  of  the  essence  of  the  contract; 
and  there  could  be  no  recovery  on  the 
written    agreement    without    showing   per- 
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7.  Excuses  for  Nonperformance — a.  General  Rules  as  to  Impassibtlity  of 
Performance. — Impossible  conditions  cannot  be  performed ;  and  if  a  person  con- 
tracts to  do  what  at  the  time  is  absolutely  impossible,  the  contract  will  not  bind 
him,  because  no  man  can  be  obliged  to  perform  an  impossibility;-^  but  where  the 


formance  within  the  time  limited.  Emer- 
son V.  Slater,  22  How.  28,  16  L.  Ed.  360. 

Where  there  was  a  special  contract  to 
build  a  house  by  a  certain  day,  which  was 
not  fulfilled,  owing  to  various  circum- 
stances, and  the  contractor  brought  a  suit 
setting  forth  the  special  contract  and 
averring  performance,  it  was  erroneous  in 
the  court  to  instruct  the  jury  to  find  for 
the  plaintiff,  as  the  work  was  not  finished 
by  the  appointed  day,  though  it  was  com- 
pleted after  the  time  with  the  knowledge 
and  approbation  of  the  defendant.  Der- 
mott  7'.  Jones,  23  How.  220.  16  L.  Ed.  442. 

In  Phillips,  etc.,  Const.  Co.  v.  Seymour, 
91  U.  S.  646.  650,  23  L.  Ed.  341.  the  court, 
after  recognizing  these  exceptions,  said: 
"The  familiar  case  of  part  performance, 
possession,  etc.,  in  chancery,  where  time 
is  not  of  the  essence  of  the  contract,  or 
has  been  waived  by  the  acquiescence  of 
the  party,  is  an  example  of  the  latter;  and 
the  case  of  contracts  for  building  houses, 
railroads,  or  other  large  and  expensive 
constructions,  in  which  the  means  of  the 
builder  and  his  labor  become  combined 
and  affixed  to  the  soil,  or  mixed  with  ma- 
terials and  money  of  the  owner,  often  af- 
ford examples  at  law.  If  A.  contract  to 
deliver  a  horse  to  B.  on  Monday  next,  for 
which  B.  agrees  to  pay  $100,  A.  cannot 
recover  by  an  offer  to  deliver  on  Tues- 
day; but  if  A.  agree  to  deliver  a  horse, 
buggy,  and  harness  on  Monday,  and  B. 
accepts  delivery  of  the  horse  and  buggy, 
can  he  refuse  to  pay  anything,  though  he 
accepts  delivery  of  the  harness  on  Tues- 
day? This  is  absurd.  He  waives,  by  this 
acceptance,  the  point  of  time  as  to  the 
harness,  at  least  so  far  as  A.'s  right  to 
recover  the  agreed  sum  is  concerned.  If 
B.  have  suffered  any  damage  by  the  de- 
lay, he  can  recover  it  bv  an  action  on  A's 
covenant  to  deliver  on  Monday,  or,  if  he 
wait  to  be  sued,  he  may  recoup  by  setting 
it  up  in  that  action  as  a  cros'^-demand 
growing  out  of  the  same  contract.  Such 
we  understand  to  be  especially  the  law 
applicable    to    building    contracts." 

And  in  Cheney  ?'.  Libbv.  134  U.  S.  68, 
78,  33  L-  Ed.  818,  it  is  said:  "Even  where 
time  is  made  material,  bj^  express  stipu- 
lation, the  failure  of  one  of  the  parties  to 
perform  a  condition  within  the  particular 
time  limited  will  not  in  every  case  defeat 
his  right  to  specific  performance,  if  the 
condition  be  subsequently  perforrtied, 
without  unreasonable  delay,  and  no  cir- 
cumstances have  intervened  that  would 
render  it  unjust  or  inequitable  to  _give  such 
relief.  The  discretion  which  a  court  of 
equity  has  to  grant  or  refuse  specific  per- 
formance, and  which  is  always  exercised 
with  reference  to  the  circumstances  of 
the  particular  case  before  it  (Hennessy  v. 


Woolworth,  128  U.  S.  438,  442,  32  L.  Ed. 
500),  may,  and  of  necessity  must  often  be 
controlled  by  the  conduct  of  the  party 
who  bases  his  refusal  to  perform  the  con- 
tract upon  the  failure  of  the  other  party 
to  strictly  comply  with  its  conditions." 
See  the  title  SPECIFIC  PERFORM- 
ANCE. 

"A  subsequent  performance  and  accept- 
ance by  the  defendant  will  authorize  a  re- 
covery on  a  quantum  meruit."  Slater  v. 
Emerson,  19  How.  224,  238.  15  L.  Ed.  626; 
Emerson  v.  Slater,  22  How.  28,  16  L.  Ed. 
360;  Dermott  v.  Jones,  2  Wall.  1.  17  L. 
Ed.  762.  See,  generally,  the  title  AS- 
SUMPSIT, vol.  2,  p.  636. 

In  Manufacturing  Co.  v.  United  States, 
17  Wall.  592,  595,  21  L.  Ed.  715.  the  court 
said:  "We  cannot  believe  there  would  be 
any  hesitation  in  holding  an  individual  li- 
able who,  after  making  such  a  contract 
as  was  made  in  this  instance,  and  request- 
ing such  alterations  for  his  own  benefit, 
and  who,  while  aware  of  the  increased 
time  necessary,  and  that  the  other  party 
was  in  good  faith  and  with  reasonable 
diligence  performing  the  work,  should 
say.  'I  will  not  receive  or  pay  for  the 
work  done,  because  it  was  not  done  within 
the   time   first   stipulated.'  " 

Rut  when  the  plaintiff  has  been  guilty 
of  fraud,  or  has  willfully  abandoned  the 
work,  leaving  it  unfinished,  he  cannot  re- 
cover in  anv  form  of  action.  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  Ed.  762.  See  the 
titles  FRAUD  AND  DECEIT;  WORK- 
ING CONTRACTS. 

28.  Impossible  conditions. — Boyden  v. 
United  States.  13  Wall.  17.  22,  20  L.  Ed. 
527;  Jones  ?'.  United  States,  96  U.  S.  24, 
29,  24  L.  Ed.  644;  Jacksonville,  etc.,  R.  & 
Nav.  Co.  V.  Hooper,  160  U.  S.  514.  527,  40 
L.   Ed.  515. 

"Where  there  is  obvious  physical  im- 
possibility, or  legal  impossibility,  which  is 
apparent  on  the  face  of  the  contract,  the 
latter  is  void."  Jacksonville,  etc.,  R.  & 
Nav.  Co.  V.  Hooper,  160  U.  S.  514,  527. 
40   L.    Ed.   515. 

Where  subject  matter  has  ceased  to  ex- 
ist.— "There  is  such  a  defense  known  to 
the  law  as  an  impossibility  of  perform- 
ance. Instances  of  such  a  defense  are 
found  in  cases  where  the  subject  matter 
of  the  contract  had  ceased  to  exist,  as 
where  there  was  a  contract  of  sale  of  a 
cargo  of  grain  supposed  by  the  parties  to 
be  on  its  voyage  to  England,  but  which, 
having  become  heated  on  the  voyage,  had 
been  unloaded  and  sold,  and  where  it  was 
held  that  the  contract  was  void,  inasmuch 
'as  it  plainly  imputed  that  there  was  some- 
thing which  was  to  be  sold  and  purchased 
at  th*i  time  of  the  contract,'  whereas  the 
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contract  is  to  do  a  thing  which  is  possible  in  itself,  the  performance  is  not  excused 
by  the  occurrence  of  an  inevitable  accident  or  other  contin^t.icy,  although  it  was 
not  foreseen  by  the  party,  nor  was  within  his  control. ^^     While  an  impossibility 


object  of  the  sale  had  ceased  to  exist." 
Jacksonville,  etc.,  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514.  527,  40  L.  Ed.  515, 
citing  Courtrier  v.  Hastle,  5  H.  L.  Cas. 
673;  Allen  v.  Hammond,  11  Pet.  63,  9  L. 
Ed.   633. 

•'So,  also,  where  a  person  purchased  an 
annuity  which,  at  the  time  of  the  purchase, 
had  ceased  to  exist  owing  to  the  death  of 
the  annuitant,  it  was  held  that  he  could 
recover  the  price  which  he  had  paid  for  it." 
Jacksonville,  etc.,  R.  &  Nav.  Co.  v. 
Hooper.  160  U.  S.  514,  527,  40  L.  Ed.  515, 
citing  Strickland  v.  Turner,  7  Exch.  208. 

"In  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a 
given  person  or  thing,  a  condition  is  im- 
plied, that  the  impossibility  of  perform- 
ance arising  from  the  perishing  of  the  per- 
son or  thing  shall  excuse  the  perform- 
ance." The  Tornado,  108  U.  S.  342,  351, 
27  L.  Ed.  747. 

"The  rule  has  been  applied  to  excuse 
the  owner  of  a  music  hall,  which  had  been 
burned,  from  fulfilling  a  contract  to  let 
the  use  of  it."  The  Tornado,  108  U.  S. 
342,   351,   27   L.    Ed.   747. 

"The  principle  was  extended  farther  in. 
Appleby  v.  Myers.  L.  R.  2  C.  P.  651.  There 
the  plaintiffs  contracted  to  erect  certain 
machinery  on  the  defendant's  premises  at, 
specific  prices  for  particular  portions,  andl 
to  keep  it  in  repair  for  two  years,  the 
price  to  be  paid  upon  completion  of  the 
whole.  After  some  portions  of  the  work 
had  been  finished,  and  others  were  in 
the  course  of  completion,  the  premises, 
with  all  the  machinery  and  materials 
thereon,  were  destroyed  by  an  accidental 
fire.  It  was  held  that  both  parties  were 
excused  from  the  further  performance  of 
the  contract,  and  that  the  plaintiffs  were 
not  entitled  to  sue  in  respect  of  those 
portions  of  the  work  which  had  been  com- 
pleted, whether  the  materials  used  had  be- 
come the  property  of  the  defendant  or 
not"  The  Tornado.  108  U.  S.  342,  351, 
27    L.    Ed.    747. 

Difficulty  or  inconvenience. — But  as  be- 
tween individuals,  the  impossibility  which 
releases  a  man  from  the  obligation  to  per- 
form his  contract  must  be  a  real  irnpos- 
cibility,  and  not  a  mere  inconvenience. 
S-noot's  Case,  15  Wall.  36,  46,  21  L.  Ed. 
107. 

The  general  rule  is  that  impossibility  of 
performance  arising  subsequently  to  the 
making  of  the  contract,  even  though  it 
arises  without  any  fault  on  the  part  of  the 
covenantor,  does  not  discharge  him  from 
his  liability  under  the  contract.  "The 
principle  deducible  from  the  authorities  is 
that  if  what  is  agreed  to  be  done  is  pos- 
sible and  lawful,  it  must  be  done.  Diffi- 
culty or  improbability  of  accomplishing 
the  undertaking  will  not  avail  the  defend- 


ant. It  must  be  shown  that  the  thing  can- 
not by  any  means  be  effected.  Nothing 
short  of  this  will  excuse  performance. 
The  answer  to  the  objection  of  hardship 
in  all  such  cases  is  that  it  might  have 
been  guarded  against  by  a  proper  stipula- 
tion. It  is  in  the  province  of  courts  to 
enforce  contracts — not  to  make  or  modify 
them.  When  there  is  neither  fraud,  acci- 
dentj  nor  mistake,  the  exercise  of  dis- 
pensing power  is  not  a  judicial  function." 
Jacksonville,  etc..  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514,  527,  40  L.  Ed.  515; 
Jones  V.  United  States,  96  U.  S.  24.  29,  24 
L.  Ed.  644;  The  Harriman,  9  Wall.  161. 
172,    19    L.    Ed.    629. 

In  United  States  v.  Gleason,  175  U.  S. 
588,  602,  44  L.  Ed.  284,  it  is  said:  "Diffi- 
culties, even  if  unforeseen,  and  however 
great,  will  not  excuse  him.  If  parties 
have  made  no  provision  for  a  dispensation, 
the  rule  of  law  gives  none — nor,  in  such 
circumstances,  can  equity  interpose.  Der- 
mott  V.  Jones,  2  Wall.  1.  17  L.  Ed.  762; 
Cutter  V.  Powell,  2  Smith's  Leading  Cases, 
1,  7th  Amer.  Ed."  See,  also,  Gavinzel  z'. 
Crump,  22  Wall.  308,  321,  22  L.  Ed.  783. 

29.  Subsequent  inevitable  accident  or 
contingency. — Boyden  v.  United  States,  13 
Wall.  17,  22,  20  L.  Ed.  527;  Jones  v. 
United  States,  96  U.  S.  24,  29.  24  L.  Ed. 
644;  Jacksonville,  etc.,  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514,  527,  40  L.   Ed.  515. 

"If  a  tenant  agree  to  repair,  and  the 
tenement  be  burned  down,  he  is  bound  to 
rebuild.  A  company  agreed  to  build  a 
bridge  in  a  substantial  manner,  and  to 
keep  it  in  repair  for  a  certain  time.  A 
flood  carried  it  away.  It  was  held  that 
the  company  was  bound  to  rebuild.  A 
person  contracted  to  build  a  house  upon 
the  land  of  another.  Before  it  was  com- 
pleted it  was  destroyed  by  fire.  It  was 
held  that  he  was  not  thereby  excused 
from  the  performance  of  his  contract.  A 
party  contracted  to  erect  and  complete  a 
building  on  a  certain  lot.  By  reason  of  a 
latent  defect  in  soil  the  building  fell 
down  before  it  was  completed.  It  was 
held  that  the  loss  must  be  borne  by  the 
contractor."  Dermott  v.  Jones,  2  Wall. 
1,  8,  17  L.  Ed.  762.  See,  also.  Railroad 
Co.  V.  Smith,  21  Wall.  25.5,  263.  22  L.  Ed. 
513.  See.  generallv,  the  title  WORKING 
CONTRACTS. 

"There  can  be  no  question  that  a  party 
may  by  an  absolute  contract  bind  himself 
or  itself  to  perform  things  which  subse- 
quently become  impossible,  or  pay  dam- 
ages for  the  nonperformance,  and  such 
construction  is  tn  be  put  upon  an  un- 
qualified undertaking,  where  the  event 
which  causes  the  impossibility  might  have 
been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility 
arises    from    the    act    or     default     of      the 
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may  release  the  party  from  liability  to  suit  for  nonperformance,  it  does  not 
stand  for  performance  so  as  to  enable  the  party  to  sue  and  recover  as  if  he  had 
performed.^*^ 

b.  Act  of  God. — Where  the  performance  of  a  contract  is  rendered  impossible 
by  the  act  of  God,  the  general  rule  is  that  such  obstruction  is  a  sufficient  excuse 
for  nonperformance.^  1 

c.  Act  of  Law. — The  nonperformance  of  the  terms  of  a  contract  will  be  ex- 
cused where  performance  is  rendered  impossible  by  law.32 

d.  Act  of  Public  Enemy. — Obstructions  interposed  by  the  act  of  a  public 
enemy  will  excuse  from  performance,  so  far  as  the  effect  of  such  preventing 
cause  necessarily  extends.  In  cases  of  partial  prevention,  it  would  seem,  there- 
fore, that  it  would  be  incumbent  upon  the  party  to  satisfy  the  court  that  he  had 
complied  with  the  conditions  so  far  as  he  was  not  necessarily  prevented  by  the 
public  enemy.-''^ 

e.  Act  of  Party. — It  is  a  sound  principle  that  the  conduct  of  one  party  to  a 
contract  which  prevents  the  other  from  performing  his  part  is  an  excu.se  for  non- 
performance.34 


promisor.  But  where  the  event  is  of  such 
a  character  that  it  cannot  be  reasonably 
supposed  to  have  been  in  the  contempla- 
tion of  the  contracting  parties  when  the 
contract  was  made,  they  will  not  be  held 
bound  by  general  words,  which,  though 
large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the 
particular  contingency  which  afterwards 
happens."  Chicago,  etc.,  R.  Co.  v.  Hoyt, 
149  U.  S._  1,  15,  37  L.  Ed.  625. 

Mere  inability  to  pay. — "There  is  no 
doubt  of  the  general  proposition  that 
mere  inability  to  pay  is  no  defense  to  the 
performance  of  a  contract,  or  to  a  prom- 
ise to  pay."  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313,  321,  35  L-   Ed.  1025. 

30.  Impossibility  as  a  substitute  for  per- 
formance.— Smoot's  Case,  15  Wall.  36,  46. 
21   L.   Ed.   107. 

31.  Performance  rendered  impossible 
by  act  of  God. — Dermott  v.  Jones,  2  Wall. 
1,  7,  17  L.  Ed.  762;  United  States  v.  Glea- 
snn,  175  U.  S.  588,  602.  44  L.  Ed.  284; 
Huidekoper  v.  Douglass.  3  Cranch  1,  73, 
2  L.  Ed.  347.  See  ACT  OF  GOD,  vol. 
1.  p.  115.  And  see  the  titles  CARRIERS, 
vol.    3,   p.    593,    594;    DEEDS. 

32.  Act  of  law  as  excuse. — Dermott  i>. 
Jones,  2  Wall.  1,  7,  17  L.  Ed.  762;  United 
States  V.  Gleason.  175  U.  S.  588,  602.  44  L. 
Ed.  284.  See.  however,  Lowrey  v.  Hawaii, 
2G6  U.  S.  206,  223,  51  L.  Ed.  102G,  where 
it  is  held  that  a  government  cannot  by  a 
change  of  its  laws  excuse  itself  from  its 
previous  engagements.  See  ACT  OF 
LAW.  vol.  1,  p.  115.  See  the  titles  AL- 
TERATION OF  INSTRUMENTS,  vol. 
1,  p.  261;  BANKRUPTCY,  vol.  2,  p.  792; 
MFRGER. 

33.  Act  of  public  enemy. — Huidekoper 
V.  Douglass,  3  Cranch  1,  73,  2  L.  Ed.  347. 
See  the  title  WAR. 

34.  Act  of  party  as  excuse  for  nonper- 
formance by  other  party. — Clearwater  t'. 
Meredith,  1  Wall.  25.  39.  17  L.  Ed.  604; 
Dermott  v.  Jones.  2  Wall.  1,  7,  17  L.  Ed. 
762;    Gibbons    v.    United    States,    8    Wall. 


269.  273,  19  L.  Ed.  453;  Emigrant  Co.  V. 
County  of  Adams.  100  U.  S.  61,  70,  25  L. 
Ed.  .563;  United  States  v.  Peck  102  U 
S.  64,  65.  26  L.  Ed.  46;  Chicago,  etc,  R. 
Co.  V.  Hoyt,  149  U.  S.  1,  15,  37  L.  Ed.  625; 
United  States  v.  Gleason.  175  U.  S  588 
602,   44   L.   Ed.   284. 

If  a  party  to  a  contract  who  is  entitled 
to  the  benefit  of  a  condition,  upon  the 
performance  of  which  his  responsibility 
is  to  arise,  by  any  act  of  his  own  prevent 
the  performance,  the  opposite  party  is 
excused  from  proving  a  strict  compliance 
with  the  condition.  Thus,  if  the  prece- 
dent act  is  to  be  performed  at  a  certain 
time  or  place,  and  a  strict  performance 
of  it  is  prevented  by  the  absence  of  the 
party  who  has  a  right  to  claim  it;  the  law 
will  not  permit  him  to  set  up  the  non- 
performance of  the  condition  as  a  bar  to 
the  responsibility  which  his  part  of  the 
contract  has  imposed  upon  him.  Williams 
V.  United  States  Bank,  2  Pet.  96,  102,  7 
L.  Ed.  360,  cited  in  District  of  Columbia 
V.  Camden  Iron  Works.  181  U.  S.  453, 
461,    45    L.    Ed.    948. 

The  repudiation  of  a  contract  warrants 
the  other  party  in  going  no  further  in 
performance  on  his  side.  Roehm  7'. 
Horst,  178  U.  S.  1,  44  L.  Ed.  953;  The 
Eliza  Lines.  199  U.  S.  119,  128,  50  L.  Ed. 
115. 

A  person  entered  into  a  contract,  with 
the  proper  military  official,  to  cut  and  fur- 
nish a  certain  quantity  of  hay  to  a  mili- 
tary station.  There  was  only  one  place 
where  he  could  cut  the  hay  within  hun- 
dreds of  miles  and  it  was  known  that  he 
relied  on  this  place  for  his  supply  al- 
though no  mention  of  the  source  was 
made  in  the  contract.  The  government 
authorities  allowed  third  parties  to  cut 
the  hnv  at  this  place  and  supply  the  sta- 
tion. It  was  held  that  the  act  of  officials, 
in  allowine  the  hay  to  be  cut  and  suo- 
plied  bv  third  parties,  prevented  and  hin- 
dered the  other  n?.rty  from  performing  his 
part    of   the    contract   and   was   an   excuse 
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f.  Insolvency. — The  insolvency  of  one  party  to  a  contract  does  not  release  the 
other  from  its  obligations,  provided,  always,  the  consideration  promised,  if 
money,  be  paid,  or  if  the  consideration  be  the  note  or  other  obligation  of  the 
insolvent,  money  be  tendered  in  its  place. •^■'' 

8.  Waiver. — If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  con- 
dition, upon  the  performance  of  which  his  responsibility  is  to  arise,  dispensed 
with  the  performance,  the  opposite  party  is  excused  from  proving  a  strict  com- 
pliance with  the  condition.^*'  But  waiver  of  a  stipulation  in  an  agreement,  to  be 
effectual,  must  be  made  intentionally,  and  with  knowledge  of  the  circumstances.=^'^ 
The  failure  of  both  parties  to  perform  is  equivalent  to  a  waiver  by  each  of  the 
default  of  the  other.^s 

9.  Part  Performance. — The  law  relating  to  part  performance  will  be  treated 
elsewhere.^^ 

B,    Breach — 1.   Renunciation. — An    absolute    and    unequivocal    renunciation 


for  nonperformance  by  him.  United  States 
V.   Peck,  102  U.  S.  64,  65,  26  L.    Ed.  46. 

It  does  not  seem  that  there  would  be 
any  hesitation  in  holding  an  individual 
liable  who,  after  making  such  a  contract 
as  was  made  in  the  case  of  Manufactur- 
ing Co.  V.  United  States.  17  Wall.  592, 
595,  21  L.  Ed.  715,  and  requesting  such 
alterations  for  his  own  benefit,  and  who, 
while  aware  of  the  increased  time  neces- 
sary, and  that  the  other  party  was  in  good 
faith  and  with  reasonable  diligence  per- 
forming the  work,  should  say,  "I  will  not 
receive  or  pay  for  the  work  done,  because 
it  was  not  done  within  the  time  first  stipii 
lated." 

C.  and  T.  entered  into  a  written  agree- 
ment whereby  C.  contracted  to  sell  to  T. 
certain  parcels  of  land.  The  contract  con- 
tained a  provision  forbidding  its  modifi- 
cation or  change,  "except  by  entry  in  writ- 
ing signed  by  both  parties,"  coupled  with 
the  provision  that  no  court  should  re- 
lieve T.  from  a  failure  to  comply  strictly 
and  literally  with  the  contract.  It  was 
held  that  such  provisions  cannot  be  ap- 
plied where  the  efficient  cause  of  the  fail- 
ure of  the  party  seeking  specific  perform 
ance  to  comply  strictly  and  literally  with 
the  contract  was  the  conduct  of  the  other 
party.  Cheney  v.  Libby.  U4  U.  S.  6S,  SO, 
33    L.    Ed.    818. 

.A.  railroad  company  agreed  to  deliver 
at  certain  elevators,  or  tracks  connected 
therewith,  an  average  of  5,000,000  bushels 
of  wheat  per  year  for  ten  years,  and  in 
case  the  grain  so  delivered  or  brought  to 
the  elevators  for  delivery,  fell  short  of 
that  quantity  it  was  to  pay  one  cent  per 
bushel  on  the  amount  of  such  deficiency. 
It  was  held  that  when  the  company  of- 
fered the  stipulated  amount  of  grain  at 
the  elevators  it  had  performed  the  con- 
dition of  the  contract  and  the  inability 
of  the  lessees  of  the  elevators  to  accept 
the  grain  so  tendered,  on  account  of  the 
storage  capacity  of  the  elevators  being 
fully  occupied  by  third  parties,  whose  ac- 
tion in  respect  to  allowing  the  grain  to 
remain  or  to  be  removed,  was  beyond  the 
control  of  either  the  raifroad  companj'-  or 
the    lessees    of    the    elevators,    could    not 


operate  to  defeat  such  performance  or 
constitute  any  ground  for  thereafter  hold- 
ing the  railroad  company  liable  on  its 
contract.  Chicago,  etc.,  R.  Co  v.  Hoyt, 
149  U.  S.  1.  14,  37  L.  Ed.  625.  See  post, 
"Breach,"    IX.   B. 

35.  Insolvency.— Florence  Min.  Co.  v. 
Brown,  124  U  S  385.  389,  31  L.  Ed.  424. 
See    the    title    INSOLVENCY. 

36.  Waiver  of  performance. — Williams 
7'.  United  States  Bank,  2  Pet.  96,  102,  7 
L.  Ed.  360;  District  of  Columbia  v.  Cam- 
den Iron  Works.  181  U.  S.  453.  461,  45  L. 
Ed  948.  See,  also,  Phillips,  etc..  Const. 
Co.  7'.  Seymour,  91  U.  S.  646,  650.  23  L. 
Ed.  341;  United  States  v.  Perk.  102  U.  S. 
64,  65,  26  L.  Ed.  46  See  the  title 
WAIVER. 

"Conditions  precedent  may  doubtless  be 
waived  by  the  party  in  whose  favor  they 
are  made."  Jones  7'.  United  States,  96  U. 
S.   24,  28,  24   L     Ed    644. 

37.  Waiver  must  be  intentionally  and 
knowingly  made. — Utley  v.  Donaldson,  94 
U.  S.  29,  49,  24  L.  Ed.  54;  Bennecke  v.  In- 
surance Co..  105  U.  S.  355,  359.  26  L  Ed 
990.      See    the    title    INSURANCE. 

This  is  the  rule  when  there  is  a  direct 
and  precise  agreement  to  waive  the  stipu- 
lation. A  fortiori  is  this  the  rule  when 
there  is  no  agreement  either  verbal  or  in 
writing  to  waive  the  stipulation,  but  where 
it  is  sought  to  deduce  a  waiver  from  the 
conduct  of  the  party.  Thus,  where  a  writ- 
ten agreement  exists  and  one  of  the  par- 
ties sets  up  an  arrangement  of  a  different 
nature,  alleging  conduct  on  the  other  side 
amounting  to  a  substitution  of  this  ar- 
rangement for  a  written  agreement,  he 
must  clearly  show  not  merely  his  own 
understanding,  but  that  the  other  party 
had  the  same  understanding.  Bennecke 
V.  Insurance  Co..  105  U.  S.  355,  359.  26  L. 
Ed.  990. 

38.  Waiver  by  both  parties. — Brown  7j. 
Slee,  103  U.  S.  828,  837,  26  L.  Ed.  618. 

39.  Part  performance. — See  the  titles 
ASSTTMPSTT,  vol.  2,  p.  636;  FRAUDS, 
STATUTE  OF;  PAYMENTS;  SPE- 
CTFTr  PERFORMANCE;  WORKING 
CONTRACTS.  See.  also,  ante.  "Neccs- 
sity  for  Performance,"  IX,  A,  6,  b. 
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of  the  contract  by  one  of  the  parties,  acted  upon  by  the  party  to  whom  the  prom- 
ise was  made,^*^  discliarges  the  other  party ,^i  giving  such  other  party  the  right 
to  either  sue  immediately  or  refrain  from  so  doing  until  tlie  expiration  of  the 
time  for  final  performance.^ 2 


40.  Renunciation  as  breach. — The  re- 
nunciation must  be  absolute  and  un- 
equivocal and  must  have  been  acted  on 
by  the  party  to  whom  the  promise  was 
made.  Roehm  v.  Horst,  178  U.  S.  1,  15, 
44  L.  Ed.  953,  citing  Cleveland  Rolling 
Mill  V.  Rhodes.  121  U.  S.  255,  264,  30  L. 
Ed.  920. 

"In  Smoot's  Case,  15  Wall.  36,  21  L. 
Ed.  107,  this  court  quoted  with  approval 
the  qualifications  stated  by  Benjamin  on 
Sales,  1st.  Ed.,  424,  2d.  Ed.,  §  568, 'that  'a 
mere  assertion  that  the  party  will  be  un- 
able, or  will  refuse  to  perform  his  con- 
tract, is  not  sufiicient;  it  must  be  a  dis- 
tinct and  unequivocal  absolute  refusal  to 
perform  the  promise,  and  must  be  treated 
and  acted  upon  as  such  by  the  party  to 
whom  the  promise  was  made;  for.  if  he 
afterwards  continue  to  urge  or  demand  a 
compliance  with  the  contract,  it  is  plain 
that  he  does  not  understand  it  to  be  at 
an  end.'  "  Dingley  v.  Oler,  117  U.  S.  490, 
503,  29    L.    Ed.   984. 

Two  dealers  in  ice  entered  into  a  con- 
tract by  which  one  agreed  to  take  a  cargo 
of  ice  from  the  other,  in  return  for  which 
he  was  to  give  him  the  same  quantity  of 
ice  the  next  year.  In  an  action  for  dam- 
ages for  breach  of  the  contract  to  return 
the  ice  it  was  held  that  the  defendant  had 
the  option  of  delivering  the  ice  at  any 
time  during  the  shipping  season  of  the 
next  year  and  a  refusal  to  deliver  the  ice. 
made  before  the  end  of  the  season,  would 
not  entitle  the  plaintiff  to  sue  for  antici- 
patory breach  unless  it  was  distinct,  un- 
equivocal, and  absohite,  and  that  as  this 
refusal  was  not  treated  as  final  at  that 
time,  it  could  not  be  so  treated  later  in 
order  to  enable  the  plaintiff  to  bring  his 
action.  Dinglev  v.  Oler,  117  U.  S.  490, 
502.   503,  29  L.   Ed.   984. 

41.  Hammond  v.  Mason,  etc..  Organ 
Co.,  92  U.  S.  724.  727,  23  L.  Ed.  767; 
Hinckley  v.  Pittsburgh  Bessemer  Steel 
Co.,  121  U.  S.  264,  273.  30  L.  Ed.  967; 
Ankeny  z:  Clark,  148  U.  S.  345,  353.  37 
L.  Ed.  475;  Roehm  v.  Horst,  178  U.  S.  1. 
8,  44  L.  Ed.  953.  cited  in  The  Eliza  Lines, 
199  U.   S.   119,  129,  50   L.   Ed.   115. 

"In  Johnstone  v.  Milling,  16  Q.  B.  Div. 
467,  Lord  Esher.  Master  of  the  Rolls, 
puts  the  principle  thus:  'When  one  party 
assumes  to  renounce  the  contract,  that  is, 
by  anticipation  refuses  to  perform  it,  he 
thereby,  so  far  as  he  is  concerned,  de- 
clares his  intention  then  and  there  to 
rescind  the  contract.  Such  a  renunciation 
does  not  of  course  amount  to  a  rescission 
of  the  contract,  because  one  party  to  a 
contract  cannot  by  himself  rescind  it,  but 
by  wrongfully  making  such  a  renuncia- 
tion of  the  contract  he  entitles  the  other 
party,  if  he  pleases,  to  agree  to  the  con- 


tract being  put  an  end  to,  subject  to  the 
retention  by  him  of  his  right  to  bring  an 
action  in  respect  of  such  wrongful  rescis- 
sion. The  other  party  may  adopt  such 
renunciation  of  the  contract  by  so  acting 
upon  it  as  in  effect  to  declare  that  he  too 
treats  the  contract  as  at  an  end,  except 
for  the  purpose  of  bringing  an  action 
upon  it  for  the  damages  sustained  by  him 
in  consequence  of  such  renunciation.'  " 
Roehm  v.  Horst,  178  U.  S.  1,  12,  44  L. 
Ed.   953. 

"The  doctrine  that  there  may  be  an  an- 
ticipatory breach  of  an  executory  contract 
by  an  absolute  refusal  to  perform  it,  has 
become  the  settled  law  of  England  as  ap- 
plied to  contracts  for  services,  for  mar- 
riage, and  for  the  manufacture  or  sale  of 
goods.  The  cases  are  extensively  com- 
mented on  in  the  notes  to  Cutter  v. 
Powell.  2  Smith's  Leading  Cases,  1212, 
1220,  9th  edition,  by  Richard  Henn  Col- 
lins and  Arbuthnot."  Roehm  v.  Horst, 
178  U.  S.  1.  8,  44  L.  Ed.  953.  See  the 
titles  MASTER  AND  SERVANT; 
SALES.  See  ante,  "Act  of  Party,"  IX. 
A,  7,  e. 

42.  Roehm  v.  Horst,  178  U.  S.  1,  7,  44 
L.  Ed.  953;  North  Chicago  Rolling  Mill 
Co.  z:  St.  Louis  Ore,  etc..  Co.,  152  U.  S. 
596,  614,  38  L.  Ed.  565.  See,  also.  Pierce 
V.  Tennessee,  etc.,  R.  Co.,  173  U.  S.  1.  12, 
43    L.    Ed.    591. 

In  Roehm  t'.  Horst,  178  U.S.  1,119,  44 
L.  Ed.  953,  the  court  said:  "The  parties 
to  a  contract  which  is  wholly  executory 
have  a  right  to  the  maintenance  of  the 
contractual  relations  up  to  the  time  for 
performance,  as  well  as  to  a  performance 
of  the  contract  when  due.  If  it  appear 
that  the  party  who  makes  an  absolute  re- 
fusal intends  thereby  to  put  an  end  to  the 
contract  so  far  as  performance  is  con- 
cerned, and  that  the  other  party  must  ac- 
cept this  position,  why  should  there  not 
be  speedy  action  and  settlement  in  regard 
to  the  rights  of  the  parties?  Why  should 
a  locus  penitentise  be  awarded  to  the  party 
whose  wrongful  action  has  placed  the 
other  at  such  disadvantage?  What  rea- 
sonable distinction  per  se  is  there  be-  * 
tween  liability  for  a  refusal  to  perfrom 
future  acts  to  be  done  under  a  contract 
in  course  of  performance  and  liability  for 
a  refusal  to  perform  the  whole  contract 
made  before  the  time  for  commencement 
of  performance?" 

"In  Frost  V.  Knight,  L.  R.  7  Ex.  Ill, 
defendant  had  promised  to  marry  plain- 
tiff so  soon  as  his  (defendant's)  father 
should  die.  While  his  father  was  yet 
alive  he  absolutely  refused  to  marry 
plaintiff,  and  it  was  held  in  the  Ex- 
chequer Chamber,  overruling  the  decision 
of  the   Court   of  Exchequer,  L.  R.  5  Ex.  322, 
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2  Acts  Rendering  Performance  Impossible.— Where  one  party  to  an  ex- 
ecutory contract  prevents  the  performance  of  it  or  deliberately  incapacitates  him- 
self or  renders  performance  of  his  contract  impossible,  his  act  amounts  to  an 
injury  to  the  other  party,  which  gives  the  other  party  a  cause  of  action  for 
breach  of  contract,^^  and  this  rule  applies  equally  as  well  where  the  United  States 


that  for  this  breach  an  action  was  well 
brought  during  the  father's  hfetime.  Cock- 
burn,  C.  J.,  said:  'The  law  with  reference 
to  a  contract  to  be  performed  at  a  future 
time,  where  the  party  bound  to  perform- 
ance' announces  prior  to  the  time  his  in- 
tention not  to  perform  it,  as  established  by 
the  cases  of  Hochster  v.  De  la  Tour,  2  E.  & 
B  678,  and  the  Danube  &  Black  Sea  Com- 
pany V.  Xenos,  13  C.  B.  (N.  S.)  825,  on 
the  one  hand,  and  Avery  v.  Bowden,  5  E. 
&  B  714,  Reid  v.  Hoskins,  6  E.  &  B.  953, 
and  Barwick  v.  Buba,  2  C.  B.  (N.  S.)  563, 
on  the  other,  may  be  thus  stated.  The 
promisee,  if  he  pleases,  may  treat  the  no- 
tice of  intention  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  ex- 
ecuted, and  then  hold  the  other  party  re- 
sponsible for  all  the  consequences  of  non- 
performance; but  in  that  case  he  keeps 
the  contract  alive  for  the  benefit  of  the 
other  party  as  well  as  his  own;  he  re- 
mains subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the 
other  party  not  only  to  complete  the  con- 
tract, if  so  advised,  notwithstanding  his 
previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circum- 
stance which  would  justify  him  in  declin- 
ing to  complete  it.  On  the  other  hand, 
the  promisee  may,  if  he  thinks  proper, 
treat  the  repudiation  of  the  other  party  as 
a  wrongful  putting  an  end  to  the  contract, 
and  may  at  once  bring  his  action  as  on  a 
breach  of  it.'  "  Reehm  v.  Horst,  178  U. 
S.   1,   10,   44   L.   Ed.   953. 

"As  Lord  Chief  Justice  Cockburn  ob- 
served, in  Frost  v.  Knight,  the  promisee 
has  the  right  to  insist  on  the  contract  as 
subsisting  and  effective  before  the  ar- 
rival of  the  time  for  its  performance,  and 
its  unimpaired  and  unimpeached  efficacy 
may  be  essential  to  his  interests,  dealing 
as  he  may  with  rights  acquired  under  it 
in  various  ways  for  his  benefit  and  ad- 
■  vantage.  And  of  all  such  advantage,  the 
repudiation  of  the  contract  by  the  other 
party,  and  the  announcement  that  it  never 
will  be  fulfilled,  must  of  course  deprive 
him.  While  by  acting  on  such  repudiation 
and  the  taking  of  timely  measures,  the 
promisee  may  in  many  cases  avert,  or,  at 
all  events,  materially  lessen  the  injurious 
effects  which  would  otherwise  flow  from 
the  nonfulfillment  of  the  contract." 
Roehm  v.  Horst,  178  U.  S.  1,  19,  44  L. 
Ed.  953. 

It  is  obvious  "that  both  as  to  renuncia- 
tion after  commencement  of  performance 
and  renunciation  before  the  time  for  per- 
formance has  arrived,  monev  contracts, 
pure  and  simple,  stand  on  a  different  foot- 
ing from  executory  contracts  for  the  pur- 


chase    and     sale     of    goods."      Roehm  v. 
Horst,   178   U.   S.   1,   18,   44   L.   Ed.  953. 

43.  Acts  rendering  performance  impos- 
sible.—United  States  V.  Smith,  94  U.  S. 
214,  218,  24  L.  Ed.  115;  New  York.  etc..  R. 
Co.  V.  Winter,  143  U.  S.  60,  73.  36  L.  Ed. 
71;  Ankeny  v.  Clark,  148  U.  S.  345,  353,  37 
L.  Ed.  475;  Roehm  v.  Horst,  178  U.  S.  1,  8. 
44  L.  Ed.  953;  Lovell  v.  St.  Louis  Mutual 
Life  Ins.  Co.,  Ill  U.  S.  264,  274,  28  L. 
Ed.  423.  citing  United  States  v.  Behan,  110 
U.  S.  338,  339.  28  L  Ed.  168.  See  ante, 
"Excuses  for  Nonperformance,"  IX,  A,  7. 
"It  is  to  be  observed  that  when  it  is 
said  in  some  of  the  books  that  where  one 
party  puts  an  end  to  the  contract,  the 
other  party  cannot  sue  on  the  contract, 
but  must  sue  for  the  work  actually  done 
under  it.  as  upon  a  quantum  meruit,  this 
only  means  that  he  cannot  sue  the  party 
in  fault  upon  the  stipulations  contained  in 
the  contract,  for  he  himself  has  been  pre- 
vented from  performing  his  own  part  of 
the  contract  upon  which  the  stipulations 
depend.  But  surely,  the  willful  and 
wrongful  putting  an  end  to  a  contract, 
and  preventing  the  other  party  from  carry- 
ing it  out,  is  itself  a  breach  of  the  con- 
tract for  which  an  action  will  lie  for  the 
recovery  of  all  damage  which  the  injured 
party  has  sustained.  The  distinction  be- 
tween those  claims  under  a  contract  which 
result  from  a  performance  of  it  on  the 
part  of  the  claimant,  and  those  claims  un- 
der it  which  result  from  being  prevented 
by  the  other  party  from  performing  it, 
has  not  always  been  attended  to.  The 
party  who  voluntarily  and  wrongfully  puts 
an  end  to  a  contract  and  prevents  the 
other  party  from  performing  it,  is  es- 
topped from  denying  that  the  injared 
party  has  not  been  damaged  to  the  extent 
of  his  actual  loss  and  outlay  fairly  in- 
curred." United  States  v.  Behan,  110 
U.    S.    338.    346,    28    L    Ed.    168. 

In  Anvil  Min.  Co.  v.  Humble,  153  U.  S. 
540,  552,  38  L.  Ed.  814.  performance  had 
been  commenced,  but  completion  was  pre- 
vented by  defendant,  and  Mr.  Justice 
Brewer,  speaking  for  the  court,  said: 
"Whenever  one  party  thereto  is  guilty  of 
such  a  breach  as  is  here  attributed  to  the 
defendant,  the  other  party  is  at  liberty  to 
treat  the  contract  as  broken  and  desist 
from  any  further  effort  on  his  part  to  per- 
form; in  other  words,  he  may  abandon  it, 
and  recover  as  damages  the  profits  which 
he  would  have  received  through  full  per- 
formance. Such  an  abandonment  is  not 
technically  a  rescission  of  the  contract, 
but  is  merelv  an  acceptance  of  the  situa- 
tion which  the  wrongdoing  of  the  other 
party     has     brought     about."       Generally 
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is  a  party.^'* 

3.  F'ailurE  to  Perform. — It  is  a  general  rule  that  where  the  conditions  are 
dependent  the  failure  of  one  party  to  perform,  unless  such  want  of  performance 
is  waived  by  the  other  party,  constitutes  a  breach.'*^ 


speaking,  it  is  true  that  when  a  contract  is 
not  performed  the  party  who  is  guilty  of 
the  first  breach  is  the  one  upon  whom  rests 
all  the  liability  for  the  nonperformance. 
A  party  who  engages  to  do  work  has  a 
right  to  proceed  free  from  any  let  or 
hindrance  of  the  other  party,  and  if  such 
other  party  interferes,  hinders,  and  pre- 
vents the  doing  of  the  work  to  such  an 
extent  as  to  render  its  performance  diffi- 
cult and  largely  diminish  the  profits,  the 
first  may  treat  the  contract  as  broken,  and 
is  not  bound  to  proceed  under  the  added 
burdens  and  increased  expense.  It  may 
stop  and  sue  for  the  damages  which  it 
has  sustained  by  reason  of  the  nonper- 
formance which  the  other  has  caused. 
Roehm  v.  Horst.  178  U.  S.  1,  15,  44  L. 
Ed.   953. 

"In  Lovell  V.  St.  Louis  Mutual  Life  Ins. 
Co.,  Ill  U.  S.  264,  28  L.  Ed.  423,  a  life 
insurance  company  had  terminated  its 
business  and  transferred  its  assets  and 
policies  to  another  company,  and  the  court 
held  that  this  in  itself  authorized  the  in- 
sured to  treat  the  contract  as  at  an  end, 
and  to  sue  to  recover  back  the  premiums 
already  paid,  although  the  time  for  the 
performance  of  the  obligation  of  the  in- 
surance company,  to  wit,  the  death  of 
the  insured,  had  not  arrived.  Mr.  Justice 
Bradley,  delivering  the  opinion  of  the 
court,  said:  'Our  third  conclusion  is,  that 
as  the  old  company  totally  abandoned  the 
performance  of  its  contract  with  the  com- 
plainant by  transferring  all  its  assets  and 
obligations  to  the  new  companj%  and  as 
the  contract  is  executory  in  its  nature, 
the  complainant  had  a  right  to  consider 
it  as  determined  by  the  act  of  the  com- 
pany, and  to  demand  what  was  justly  due 
to  him  in  that  exigency.  Of  this  we  think 
there  can  be  no  doubt.  Where  one  party 
to  an  executory  contract  prevents  the  per- 
formance of  it.  or  puts  it  out  of  his  power 
to  perform  it.  the  other  party  may  regard 
it  as  terminated  and  demand  whatever 
damages  he  has  sustained  thereby-' " 
Reehm  v.  Horst.  178  U.  S.  1,  14,  44  L. 
Ed.   953. 

Where  one  party  has  performed  a  part 
of  the  contract  according  to  its  terms, 
and  has  been  prevented  from  performing 
the  residue  by  the  failure  of  the  other 
party  to  do  his  part,  he  may  receive  com- 
pensation for  the  work  actually  per- 
formed. Chicago  V.  Tilley,  103  U.  S.  146. 
154,  26  L.    Ed.   371. 

44.  Smoot's  Case,  15  Wall.  36,  47,  21 
L.  Ed.  107;  United  States  v.  Smith.  94 
U.  S.  214.  217,  24  L.  Ed.  115.  See.  also, 
Clark  V.  United  States:,  6  Wall.  543.  546, 
18  L.  Ed.  916;  Manufacturing:  Co.  j;.  United 
States,  17  Wall.  592,  21  L.  Ed.  715;  United 


States  V.  Behan,  110  U.  S.  338.  28  L  Ed 
168.  See  the  title  WORKING  CON- 
TRACTS. 

45.  Failure  to  perform.— Norrington  v 
Wright,  115  U.  S.  188,  205,  29  L.  Ed.  366; 
Canal  Co.  v.  Gordon,  6  Wall.  561  18  L 
Ed.  894;  Phillips,  etc..  Const.  Co.  'v.  Sey- 
mour. 91  U.  S.  646,  649,  23  L.  Ed.  341; 
Imperial  Fire  Ins.  Co.  v.  Coos  County' 
151  U.  S.  452,  462,  38  L.  Ed.  231.  See, 
generally,  post.  "Conditions,"  IX,  A  6 
See  the  title  WORKING  CONTRACTS. 

The  American  Board  of  Commissioners 
for  Foreign  Missions  for  a  long  time  con- 
ducted a  school  in  the  Hawaiian  Islands. 
The  school  was  later  sold  to  the  Hawaiian 
government  with  the  condition  that  it 
should  be  continued,  at  the  expense  of 
the  government,  as  an  institution  for  the 
cultivation  of  sound  literature  and  solid 
science.  And  further,  that  it  should  not 
teach  or  allow  to  be  taught  any  religious 
tenet  or  doctrine  contrary  to  those  there- 
tofore inculcated  by  the  Mission,  a  sum- 
mary of  which  was  enclosed  with  the 
agreement.  The  government  agreed  that 
in  case  of  violation  of  the  conditions  upon 
which  the  transfer  was  made  the  property 
should  be  reconveyed  to  the  Board  of 
Commissioners  or  the  sum  of  fifteen  thou- 
sand dollars  should  be  paid  to  them  in- 
stead. An  action  was  brought  by  the 
board  for  the  recovery  of  the  sum.  It 
was  held  that  as  the  institution  had  been 
used  for  twenty-five  years  to  educate 
young  men  to  be  Christian  ministers,  a 
religious  instruction  was  prescribed,  and 
as  the  government  had  discontinued  such 
instruction,  the  board  could  recover  the 
prescribed  amount.  Lowrey  v.  Hawaii. 
206   U.    S.   206,  221,   224,    51    L.    Ed.    1026. 

A  person  entered  into  a  contract  with 
a  publisher  by  which  he  agreed  to  act  as 
agent  for  the  publisher  for  the  sale  of  a 
certain  book.  The  contract  was  indefi- 
nite as  to  the  time  during  which  it  was 
to  continue  in  force.  It  was  held  that 
when  either  party  terminated  it  the  other 
was  no  longer  bound  by  its  provisions. 
Warren  v.  Stoddart,  105  U.  S.  224  228. 
229,   26    L.    Ed.   1117. 

An  agreement  between  a  claimant  arrd 
certain  persons  in  Washington,  whereby 
the  claimant  agreed  to  allow  those  per- 
sons a  proportion  of  what  mfs^ht  be  re- 
covered, was  terminated  when  the  United 
States  and  Great  Britain  made  a  con- 
vention, providing  for  the  appointrnent  of 
a  board  of  commissioners  to  decide  upon 
claims,  in  which  the  one  in  question  was 
included.  The  agreement  looked  only  to 
the  services  in  Washington  of  the  per- 
sons emploved.  Pemberton  v.  Lockett, 
21   How.  257.   16  L.    Ed.    137. 
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4.  Motive  for  Breach. — The  motive  for  the  breach  commonly  is  immaterial 
in  an  action  on  the  contract.^*' 

5.  Damages. — As  to  damages  for  breach  of  contract,  see  the  title  Damages. 
C.    Renewal. — Where  a  party  has  been  absolved  from  his  contract  and  has 

afterwards  consented  to  renew  the  agreement  and  proceeds  to  its  fulfillment,  its 
terms  are  the  same  as  those  of  the  original  contract.'*^  As  to  renewal  of  con- 
tracts by  a  municipality,  see  the  title  Municipal  Corporations. 

X.   Procedure. 

A.  Parties. — As  to  the  general  treatment  of  necessary  parties,  see  the  titles 
Equity;  Parties.  As  to  competency  of  parties,  see  ante,  "Competent  Parties," 
II~  B,  1.  As  to  actions  on  joint  and  several  contracts,  see  ante,  "Joint  and  Sev- 
eral Contracts,"  III,  G.  As  to  actions  in  name  of  assignee  of  a  contract,  see 
the  title  Assignments,  vol.  2,  p.  592. 

B.  Defenses^s — 1.  Equitable  Defenses. — As  to  equitable  defenses,  see  the 
title  Actions,  vol.  1,  p.  114,  and  references. 

2.  Drunkenness. — As  to  drunkenness  at  the  time  of  the  execution  of  the 
contract  as  a  defense,  see  the  title  Drunkenness. 

3.  Fraud. — As  to  fraud  as  a  defense,  see  the  title  Fraud  and  Deceit. 

4.  Infancy. — As  to  infancy  as  a  defense,  see  the  title  Infants. 

5.  Illegality. — As  to  illegality  as  a  defense,  see  the  title  Illegal  Contracts, 
and  references  there  given. 

6.  Mistake. — As  to  mistake  as  a  defense,  see  the  title  Mistake  and  Ac- 
cident. 

7.  Duress  and  Undue  Influence. — As  to  duress  or  undue  influence  as  a 
defense,  see  the  titles  Duress;  Undue  Influence. 

8.  Champerty  and  Maintenance. — As  to  champerty,  see  the  title  Cham- 
perty and  Maintenance,  vol.  3,  p.  668. 

9.  Assignment  of  Interest. — As  to  an  assignment  of  interest  in  the  contract 
as  a  defense,  see  the  title  Specific  Performance. 

10.  Want  of  Mutuality. — Where  the  defendant  has  actually  received  the 
consideration  of  a  written  agreement,  it  is  no  answer  to  an  action  brought  against 
him  for  a  breach  of  his  covenants  in  the  same  to  say  that  the  agreement  did 
not  bind  the  plaintiff  to  perform  the  promises  on  his  part  therein  contained,  pro- 
vided it  appears  that  the  promises  in  question  have,  in  fact,  been  performed  in 
good  faith,  and  without  prejudice  to  the  defendant. ^^ 

11.  Want  or  Failure  of  Consideration. — As  to  want  or  failure  of  consid- 
eration, see  treatment  and  references  under  ante,  "Consideration,"  II,  B,  7. 

12.  Failure  to  Perform. — It  has  been  held  that  failure  of  performance  may 
be  set  up  in  defense. ^^ 

46.  Motive  for  breach. — Globe  Refining  the  earlier  English  cases,  which  prescribed 
Co.  V.  Landa  Cotton  Oil  Co.,  190  U.  S.  that  in  all  instances  wherein  a  party  shall 
.=540,  547,  47  L.  Ed.  1171,  citing  Grand  have  been  injured,  either  by  a  partialfail- 
Tower  Co.  v.  Phillips,  23  Wall.  471,  480,  ure  of  consideration  for  the  contract,  or 
23   L.   Ed.   71.  by   the   nonfulfillment   of  the    contract,   or 

47.  Renewal. — Gibbons  v.  United  by  breach  of  warranty,  the  person  so  in- 
states, 8  Wall.  269.  273,  19  L.  Ed.  453.  See  jured  could  not  in  an  action  against  him 
the  titles  'BILLS,  NOTES  AND  upon  the  contract  defend  himself  by  al- 
CHECKS,  vol.  3,  p.  292;  INSUR.'\NCE;  leging  and  proving  these  facts;  but  could 
LANDLORD    AND    TEN.^NT.  obtain    redress    only   by    a      cross      action 

48.  Defenses. — See  also,  ante,  "Excuses  against  the  party  from  whom  the  injury 
for   Nonperformance."   IX,   A.   7.  shall    have    proceeded.      This    doctrine    of 

49.  Want  of  mutuality. — Storm  v.  the  earlier  cases  has  been  essentially  modi- 
United  States,  94  U.  S.  76,  83,  24  L.  Ed.  fied  by  later  decisions,  and  brought  by 
42.  And  see  Joy  v.  St.  Louis,  138  U.  S.  1,  them  to  the  test  of  justice  and  conven- 
50,  34  L.  Ed.  843.  See  ante.  "Mutuality,"  ience,  which  requires  that  whenever  com- 
II.  B,  6.  pensation  or  an  equivalent  is  claimed  by  a 

50.  In  Van  Buren  v.  Digges,  11  How.  party  in  return  for  the  performance  of 
461,  475,  13  L.  Ed.  771,  the  court  said:  conditions  for  which  such  compensation 
"We  are  aware  of  the  rule   laid  down  in       or  equivalent  has  been  stipulated,  the  per- 


CONTRACTS. 


593 


C.  The  Declaration — 1.  Executory  and  Executed  Contracts. — Where  a 
special  contract  remains  executory  the  plaintiff  must  sue  upon  it.  When  it  has  been 
fully  executed  according  to  its  terms  and  nothing  remains  to  be  done  but  th€ 
payment  of  the  price,  he  may  sue  upon  the  contract  or  in  indebitatus  assumpsit 
and  rely  upon  the  common  counts.  In  either  case  the  contract  will  determine 
the  rights  of  the  parties.^^ 

2.  Consideration. — The  mention  of  a  mere  nominal  consideration  may  be 
omitted  in  the  pleadings  where  the  contract  is  set  out  according  to  its  lesral 
€fifect.52 

3.  Performance. — An  averment  of  performance  is  always  made  in  the  decla- 
ration, upon  contracts  containing  dependent  undertakings,  and  that  averment 
must  be  supported  by  proof.^^ 

4.  DeeinitenEss  and  Certainty. — In  all  actions  on  special  agreements  or 
■written  contracts,  the  contract  given  in  evidence  must  correspond  with  that  stated 
in  the  declaration.^-*  In  general,  courts  of  law  lean  against  an  extension  of  the 
principles  applied  to  cases  of  variance.  Mistakes  of  this  nature  are  usually  mere 
slips  of  attorneys,  and  do  not  touch  the  merits  of  the  case  \^^  and  the  variance 
is  immaterial,  where  it  does  not  change  the  nature  of  the  contract,  which  must 
receive  the  same  legal  construction,  whether  the  words  be  in  or  out  of  the  decla- 
ration.^^ Where  the  declaration  purports  to  be  the  recital  of  a  deed  or  record 
in  haec  verba,  trifling  variances  have  been  deemed  fatal  ;^'^  but  in  setting  forth 
the  material  parts  of  a  deed  or  other  written  instrument,  it  is  not  necessary  to 


son  so  claiming  is  bound  to  show  a  ful- 
fillment in  good  faith  of  those  conditions; 
and  the  party  against  whom  the  claim 
shall  be  made  shall  be  permitted  to  re- 
pel it  by  proof  of  an  entire  failure  to  per- 
form, or  of  an  imperfect  or  unfaithful 
performance;  or  by  proof  of  injurious 
consequences  resulting  from  either  of 
these  delinquencies;  and  shall  not  be 
driven  exclusively  to  his  cross  action." 
See  ante,  "Failure  to  Perform."  TX.  R.  3; 
■"Necessity  for  Performance."  TX.  A,  6,  b. 

51.  The  declaration — executed  and 
executory  contracts. — Clicsapeake  &  Ohio 
Canal  Co.  v.  Knapp.  9  Pet.  .^541.  .5^5.  9  L. 
Kd  '>22;  Dermott  v.  Jones,  2  Wall.  1.  17 
L.  Ed.  762;  Bibb  v.  Allen,  149  U.  S.  481, 
499.  37  L.  Ed.  817.  See  the  title  AS- 
SUMPSIT,  vol.   2,  p.  636. 

52.  Nominal  consideration. — Struthers 
■V.  Drexel,  122  U.  S.  487.  494,  30  L.  Ed. 
121  n. 

53.  Declaration  as  to  performance. — 
Bank  v.  Hagner,  1  Pet.  4.=i5,  7  L.  Ed.  219; 
Telfener  v.  Russ,  162  U.  S.  170.  180.  40  L. 
Ed.  930;  Loud  v.  Pomona  Land  &  Water 
Co.,    I.-SS    U.    S.    564,    576.    38    L.    Ed.    822. 

In  Phillips,  etc..  Const.  Co.  v.  Seymour, 
91  U.  S.  646.  649,  23  L.  Ed.  341.  the  court 
said;  "Tt  is  said  that  the  declaration  is 
fatallv  defpf'tivp  because  it  does  not  aver 
tbat  the  plaintiffs  were  ready,  willing,  and 
able  to  perform  the  covenants  on  their 
Dart  to  be  performed  bv  the  contract.  It 
is  true  that  this  m'o'ht  have  been  alleged 
in  more  formal  and  Pot  terms  than  it  is. 
But  thev  do  aver,  that,  from  the  time 
thev  entered  upon  the  work  in  July  un- 
til the  fifteenth  day  of  December — the  day 
of  the  alleged  breach  on  the  part  of  de- 
fendant— they  prosecuted  the  same  with 
all    the    energy    and    skill    they    possessed, 

4  U  S  Enc— 38 


having  men  in  lar.sre  numbers — to  wit, 
more  than  1,000 — with  suitable  teams  and 
other  equipments,  along  the  whole  line  of 
the  road  of  160  miles;  and  that  defendant 
had  expressed  entire  satisfaction  with  the 
manner  in  which  plaintiffs  were  doing  the 
work.  We  are  inclined  to  think,  that, 
coupled  with  the  allegation  that  defend- 
ant was  in  default  for  nonpayment  for 
work  actually  done,  this  was  sufficient. 
It  is  not  like  a  case  where  a  plaintiff  has 
done  nothing,  but  is  required  to  put  a 
defendant  in  default  bv  oflFering  to  per- 
form, or  showing  a  readiness  to  perform." 

54.  Definiteness  and  certainty. — Sheehy 
V.  Mandeville,  7  Cranch  208,  217,  3  L.  Ed. 
317. 

55.  Extention  of  principles  applied  to 
variance  not  approved. — Ferguson  ?'.  Har- 
wood,  7  Cranch  408.  412.  3  L.  Ed.  3«6. 
where  it  is  said:  "Lord  Mansfield  has 
well  observed  that  it  is  extremely  hard 
upon  the  party  to  be  turned  round  and 
put  to  expense  from  such  mistakes  of  his 
counsel,  and  it  is  hard  also  upon  the  pro- 
fession." 

56.  Ferguson  v.  Harwood,  7  Cranch  408, 
414    3  L.  Ed.  386. 

"The  words  of  a  contract  stated  in  a 
declaration  must  have  the  same  legal  con- 
struction as  thev  would  have  in  the  con- 
tract itself."  Fers^uson  v.  Harwood,  7 
Cr?nch  408.  414.  3  L.   Fd.  386. 

When  a  contract  is  alleged  by  the  plead- 
ings to  have  been  made  on  a  certain  day, 
it  is  no  variance  to  offer  in  evidence  a 
w'tten  contraf"t  whirh  took  effect  on  a 
different  day.  United  States  v.  Le  Baron, 
4  Wall.  642,  18   L.   Ed.   309. 

57.  Declaration  purporting  to  be  recital 
in  haec  verba. — Fersru'^on  v.  Harwood,  7 
Cranch  408,  412,  3  L.   Ed.  386. 
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do  it,  in  letters  and  words.  It  will  be  sufficient  to  state  the  substance  and  legal 
effect.58  Whatever,  however,  is  alleged  should  be  truly  alleged  ;  a  contract  sub- 
stantially different  in  description  or  eflfect  would  not  support  the  averment  of 
the  declaration.^^ 

D.  Plea  to  Allegation  of  Performance. — Under  the  Iowa  Code,  if  tlie 
plaintiff's  general  allegation  of  performance  of  conditions  precedent  is  con- 
troverted by  the  defendant,  the  general  denial  of  performance  of  the  conditions 
does  not  put  it  in  issue,  without  specific  statement  of  the  facts.*'" 

E.  Evidence — 1.  The  Contract. — The  evidence  of  a  contract  is  but  the  in- 
strument by  which  the  fact  that  the  will  of  the  parties  met  is  shown.^^^ 

2.  Evidence  of  Execution  and  Delivery. — The  execution  and  delivery  of  a 
contract  is  sufficiently  proven  by  showing  a  recognition  and  part  performance 
thereof.^2 

3.  Best  and  Secondary  Evidence. — It  is  a  general  rule  that  when  a  contract 
has  been  reduced  to  the  form  of  a  document  or  series  of  documents,  no  evidence 
can  be  given  of  the  terms  of  such  contract,  except  the  document  itself.^^  Jjj 
Louisiana,  when  a  contract,  having  subscribing  witnesses  to  it,  is  proved  to  have 
been  made  out  of  the  state,  the  state  courts  presume  the  witnesses  reside  at  the 
place  where  the  contract  was  made,  and  are  not  subject  to  process  issued  out 
of  those  courts ;  they,  therefore,  allow  secondary  evidence  to  prove  the  contract.^^ 

4.  Parol  Evidence. — As  to  parol  evidence  to  vary  or  explain  the  terms  of  a 
written  contract,  see  the  title  Parol  Evidence. 

5.  Documentary  Evidence. — As  to  written  communications  as  evidence  in  an 
action  on  a  contract,  see  the  title  Documentary  Evidence. 

XI.    Interference  with  Contract. 

It  has  been  repeatedly  held  that,  if  one  maliciously  interferes  in  a  contract  be- 
tween two  parties,  and  induces  one  of  them  to  break  that  contract  to  the  injury 
of  the  other,  the  party  injured  can  maintain  an  action  against  the  wrongdoer. ^^ 


58.  Declaration  setting  forth  material 
parts  of  instrument. — Ferguson  v.  Har- 
wood,  7  Cranch  408.  412.  3  L.  Ed.  386. 
See.  also,  Struthers  v.  Drexel.  122  U.  S. 
487,    494,    30    L.    Ed.    1216. 

59.  Allegations  must  be  true. — Ferguson 
V.  Harwood,  7  Cranch  408.  412.  3  L.  Ed. 
386;  Bell  v.  Cunningham,  3  Pet.  69,  83,  7 
L.   Ed.  606. 

60.  Plea  to  allegation  of  performance. — 
Halferty  v.  Wilmering,  112  U.  S.  713,  28 
L.    Ed.   858. 

61.  Evidence. — Richmond,  etc..  R.  Co. 
V.  Patterson  Tobacco  Co.,  169  IJ.  S.  311, 
314,  42  L.   Ed.  759 

62.  Evidence  of  execution  and  delivery. 
—Dent  V.  Ferguson,  132  U.  S.  50.  57,  33 
L.   Ed.  242 

63.  Best  and  secondary  evidence. — Balt- 
zer  V.  Raleigh,  etc..  R.  Co.,  115  U.  S.  634, 
648  29  L.  Ed.  505.  See  the  title  BEST 
AND  SECONDARY  EVIDENCE,  vol. 
3,  p.  214. 

64.  Wilcox  V.  Hunt,  13  Pet.  378,  10  L. 
Ed.  209. 

65.  Interference  with  contract. — Angle 
V.  Chicago,  etc.,  R.  Co..  151  U.  S.  1,  13, 
38  L.  Ed.  55.  See  the  titles  MASTER 
AND  SERVANT;  STRIKES. 

In  Angle  v.  Chicago,  etc.,  R.  Co.,  151 
U.  S.  1,  13.  38  L.  Ed.  55,  the  court  said: 
•'Green 't-.  Button.  2  Cr.  Mees.  &  R.  707, 
in   which   the   defendants,   by   falsely   pre- 


tending to  one  party  to  a  contract  that  he 
had  a  lien  upon  certain  property,  pre- 
vented such  party  from  delivering  it  to  the 
plaintiff,  the  other  party  to  the  contract, 
and  was  held  responsible  for  the  loss  oc- 
casioned thereby.  Lumley  v.  Gye,  2  El. 
&  Bl.  216.  in  which  a  singer  had  entered 
into  a  contract  to  sing  only  at  the  theatre 
of  the  plaintiff,  and  the  defendant  mali- 
ciously induced  her  to  break  that  contract, 
and  was  held  liable  to  the  damages  sus- 
tained by  the  plaintiff  in  consequence 
thereof.  Bowen  v.  Hall,  6  Q.  B.  D.  333, 
337,  in  which  it  was  held  that  an  action 
lies  against  a  third  person  who  maliciously 
induces  another  to  break  his  contract  of 
exclusive  personal  service  with  an  em- 
ployer, which  thereby  would  naturally 
cause,  and  did  in  fact  cause,  an  injury  to 
such  employer.  In  the  opinion  of  Brett, 
L.  J.,  it  was  said  'that  wherever  a  man 
does  an  act  which  in  law  and  in  fact  is  a 
wrongful  act,  and  such  an  act  as  may,  as 
a  natural  and  probable  consequence  of  it, 
produce  injury  to  another,  and  which  in 
the  particular  case  does  produce  such  an 
injury,  an  action  on  the  case  will  lie.  This 
is  the  proposition  to  be  deduced  from  the 
case  of  Ashby  v.  White.  If  these  condi- 
tions are  satisfied,  the  action  does  not  the 
less  lie  because  the  natural  and  probable 
consequence  of  the  act  complained  of  is 
an  act  done  by  a  third  person;  or  because 
such  act  so  done  by  the  third  person  is  a 
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CONTRACTS  OF  AFFRIGHTMENT.— See  the  title  Ships  and  Shipping. 

CONTRACTS  OF  HIRE.— See  the  title  Bailments,  vol.  2,  p.  782 

CONTRADICTION  OF  RECORD.— See  the  title  Appeal  and  Error,  vol.. 
2,  p.  255.  As  to  contradiction  of  bill  of  exceptions,  see  the  title  Exceptions,. 
Bill  of,  and  Statement  of  Facts  on  Appeal.  As  to  contradiction  of  wit- 
nesses, see  the  title  Witnesses. 

CONTRARY  TO  LAW.— See  note  1. 
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I.    Contribution,  595. 
II.   Exoneration,  597. 
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CROSS   REFERENCES. 


See  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Executors  and  Ad- 
ministrators; General  Average;  Indemnity;  Insurance;  Improvements; 
Joint  Tenants  and  Tenants  in  Common;  Mortgages  and  Deeds  of  Trust; 
Parties;  Partnership;  Party  Walls;  Principal  and  Surety;  Stock  and 
Stockholders;  Subrogation;  Torts. 

As  to  admiralty  jurisdiction  to  allow  contribution  between  vessels  for  damages 
caused  by  a  collision,  see  the  title  Admiralty,  vol.  1,  p.  142. 

I.  Contribution. 

Between  Cosureties. — Cosureties  are  bound  to  contribute  equally  to  the  debt 


breach  of  duty  or  contract  by  him,  or  an 
act  illegal  on  his  part,  or  an  act  otherwise 
imposing  an  actionable  liability  on  him.' 
Walker  v.  Cronin,  107  Mass.  555,  in  which 
a  manufacturer  was  held  entitled  to  main- 
tain an  action  against  a  third  party  who, 
with  the  unlawful  purpose  of  preventing 
him  from  carrying  on  his  business,  will- 
fully induced  many  of  his  employees  to 
leave  his  employment,  whereby  the  manu- 
facturer lost  their  services,  and  the  profits 
and  advantages  which  he  would  have  de- 
rived therefrom.  Benton  v.  Pratt,  2 
Wend.  385.  Rice  v.  Manley,  66  N.  Y.  82, 
in  which  a  party  had  contracted  to  sell 
and  deliver  to  plaintififs  a  quantity  of 
cheese,  but  having  been  made  to  believe 
through  the  fraud  of  the  defendant  that 
the  plaintiffs  did  not  want  the  cheese,  sold 
and  delivered  it  to  him,  and  it  was  held 
that  an  action  could  be  maintained  against 
the  defendant  for  the  damages  which  the 
plaintififs  sustained  from  failing  to  get 
the  cheese.  Jones  v.  Stanley,  76  N.  C. 
355,  356,  in  which  the  court  said:  'It  was 
decided  in  Haskins  v.  Royster,  70  N.  C. 
601,  that  if  a  person  maliciously  entices 
laborers  or  croppers  to  break  their  con- 
tracts with  their  employer  and  desert  his 
service,  the  employer  may  recover  dam- 
ages against  such  person.  The  same  rea- 
sons cover  every  case  where  one  person 
maliciously  persuades  another  to  break 
any  contract  with  a  third  person.  It  is 
not  confined  to  contracts  for  service.'  " 


1.  Contrary  to  law. — An  indictment 
charged  the  defendant  on  the  date  named, 
"  'did  knowingly,  willfully  and  unlawfully 
import  and  bring  into  the  United  States, 
and  did  assist  in  importing  and  bringing 
into  the  United  States,  to  wit,  into  the 
port  of  Philadelphia,'  diamonds  of  a  stated 
value,  'contrary  to  lavt  and  the  provisions 
of  the  act  of  congress  in  such  cases  made 
and  provided,  with  intent  to  defraud  the 
United  States.' "  The  alleged  ofifense 
averred  in  this  count  was  charged  sub- 
stantially in  the  words  of  the  statute.  In 
holding  the  indictment  insufficient,  the 
court  said:  "The  allegations  of  the  count 
were  obviously  too  general,  and  did  not 
sufficiently  inform  the  defendant  of  the 
nature  of  the  accusation  against  him. 
The  words  'contrary  to  law,  contained  in 
the  statute,  clearly  relate  to  legal  provi- 
sions not  found  in  §  3082  itself,  but  we 
look  in  vain  in  the  count  for  any  indi- 
cation of  what  was  relied  on  as  violative 
of  the  statutory  regulations  concerning 
the  importation  of  merechandise.  The 
generic  expression,  'import  and  bring  into 
the  United  States,'  did  not  convey  the 
necessary  information,  because  importing 
merchandise  is  not  per  se  contrary  to  law, 
and  could  only  become  so  when  done 
in  violation  of  specific  statutory  re- 
quirements." Keck  V.  United  States.  172 
U.  S.  434,  437,  43  L-  Ed.  505.  See,  also, 
the  titles  INDICTMENTS,  INFORMA- 
TIONS AND  PRESENTMENTS:  REV- 
ENUE LAWS. 
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they  have  jointly  undertaken  to  pay;  but  the  undertaking  must  be  joint,  not  sep- 
arate and  successive.^ 

Between  Indorsers.— But  as  a  general  rule  there  is  no  liability  for  con- 
tribution between  indorsers,  without  a  promise  among  themselves  to  be  jointly 
bound. 2 

Between  Insurers.— If  an  insured  is  to  receive  but  one  satisfaction,  the 
several  insurers  shall  all  of  them  contribute  pro  rata,  to  satisfy  that  loss  against 
which  thev  have  all  insured.^ 

Between  Wrongdoers. — The  general  principle  of  law  is  well  settled  that  one 
of  several  wrongdoers  cannot  compel  contribution  from  another  wrongdoer,  al- 
though he  mav  have  been  compelled  to  pay  all  the  damages  for  the  wrong  done  ;* 
but  there  is  an  exception  to  the  rule  that  one  wrongdoer  cannot  compel  contribu- 
tion against  another.  Where  one  is  primarily  responsible  for  an  injury  and  dam- 
ages are  recovered  from  the  other,  the  latter  may  compel  contribution.^ 

Between  Contractors.— Where  a  loss  accrued  to  a  public  contractor,  by  an 
attempted  fraud  on  the  government,  a  bill  for  contribution  will  not  lie  by  the 
contractor  against  his  partner  in  the  attempted  fraud,  a  public  agent.'' 


1.  Allowed  between  cosureties  when  un- 
dertaking  joint. — McDonald   z\    Magruder. 

3  Pet.  4T0.  7  L.  Ed.  744;  Lidde  dale  z'.  Rob- 
inson, 12  Wheat.  594.  595.  6  L.  Ed.  740. 
See  the  title  PRINCIPAL  AXD 
SURETY. 

2.  No  contribution  between  indorsers. — 
McDonald  :■.  Magruder,  3  Pet.  470.  477.  7 
L.  Ed.  744.  See  the  title  BILLS.  NOTES 
AXD  CHECKS,  vol.  3,  p.  344. 

Under  the  statute  of  Virginia  giving  to 
debts  due  on  protested  bills  of  exchange 
the  rank  of  judgment  debts,  a  joint  in- 
dorser.  who  has  paid  more  than  his  pro- 
portion of  the  debt,  has  a  right  to  satis- 
faction out  of  the  assets  of  his  coindorser, 
with  the  priority  of  a  judgment  creditor. 
Lidderdale  z:  Robinson,  12  Wheat.  594.  6 
L.  Ed.  740. 

3.  Allowed  between  insurers. — In  cases 
of  double  insurance,  the  assured  may,  at 
his  election,  sue  either  set  of  underwriters, 
and  recover  a  full  indemnity;  and  if  there 
be  a  recovery  against  one,  the  others  are 
bound  to  contribute  ratably,  in  proportion 
to  the  amount  insured.     Thurston  r.  Koch. 

4  Dall.  348,  1  L.  Ed.  862. 

"It  was  ruled  by  Lord  Mansfield,  chief 
justice,  and  agreed  to  be  the  course  of 
practice,  that  upon  a  double  insurance, 
though  the  insured  is  not  entitled  to  two 
satisfactions;  yet,  upon  the  first  action,  he 
may  recover  the  whole  sum  insured,  and 
may  leave  the  defendant  therein  to  re- 
cover a  ratable  satisfaction  from  the  in- 
surers." Thurston  v.  Koch,  4  Dall.  348, 
352  1  L.  Ed.  862.  See  the  title  IXSUR- 
ANCE. 

When  two  causes  of  loss  concur,  one  at 
the  risk  of  the  assured  and  the  other  in- 
sured against,  or  one  insured  against  by 
A  and  the  other  by  B.  if  the  damage 
caused  by  such  peril  can  be  discriminated, 
it  must  be  born  proportionably.  Insur- 
ance Co.  V.  Transportation  Co.,  12  Wall. 
194.    20    L.    Ed.    378. 

4.  Generally  not  allowed  between 
wrongdoers. — Union  Stock  Yard  Co.  z'. 
Chicago,  etc.,  R.  Co.,  196  U.  S.  217,  49  L. 


Ed.  453;  Selz  v.  Unna,  6  Wall.  327.  18  L. 
Ed.  799.     See.  generally,  the  title  TORTS. 

Equal  contribution  among  tort  feasors 
is  not  inequitable,  although  the  law  will 
not  support  an  action  to  enforce  contri- 
bution where  the  payments  have  been  un- 
equal. Selz  c/.  Unna,  6  Wall.  327,  18  L. 
Ed.  799. 

Thus  where  a  marshal  has  received 
three-fourths  of  the  amount  of  a  judg- 
ment from  three  of  four  defendants,  tort 
feasors,  he  does  nothing  inequitable  in 
collecting,  under  agreement  with  them 
that  he  shall  do  so.  the  residue  from  a 
fourth.  Selz  v.  Unna,  6  Wall.  327,  18  L. 
Ed.  799. 

Instance. — Where  a  railroad  company 
delivered  to  a  terminal  company  a  car 
with  a  defective  brake,  which  could  have 
been  discovered  by  inspection,  and  a  per- 
son who  is  injured  by  the  result  of  such 
defect  recovered  damages  from  the  termi- 
nal company,  it  was  held  that  the  terminal 
company  could  not  compel  contribution; 
both  companies  were  guilty  of  the  same 
neglect.  Union  Stock  Yard  Co.  v.  Chi- 
cago, etc..  R.  Co.,  196  U.  S.  217.  49  L. 
Ed.  453.  See  the  title  CARRIERS,  vol. 
3,  p.   556. 

5.  Exception  to  rule. — L'nion  Stock 
Yard  Co.  v.  Chicago,  etc.,  R.  Co.,  196  U. 
S.  217.  49   L.   Ed.  453. 

6.  Between  contractors. — Bartle  v.  Nutt, 
4   Pet.   184.   7   L.   Ed.   825. 

A  contract  was  made  for  rebuilding 
Forth  Washington,  by  M..  a  public  agent, 
and  a  deputy  quartermaster-general,  with 
B..  in  the  profits  of  which  M.  was  to  par- 
ticipate; false  measures  of  the  work  were 
attempted  to  be  imposed  on  the  govern- 
ment, the  success  of  which  was  prevented 
by  the  vigilance  of  the  accounting  officers 
of  the  treasury;  a  bill  was  filed  to  compel 
an  allesed  partner  in  the  contract  to  ac- 
count for  and  pay  to  one  of  the  partners 
in  the  transaction  one-half  of  the  loss  sus- 
tained in  the  execution  of  the  contract. 
Rf^lcl.  that  to  state  such  a  case  is  to  de- 
cide  it;  public   morals,  public   justice,   and 
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Between  Coheirs,  and  Heirs  and  Purchasers  from  Heirs  or  Ancestors. 

— As  a  general  rule  contribution  may  be  had  between  coheirs  and  between  heirs 
and  purchasers  from  coheirs ;"  but  contribution  cannot  be  had  between  heirs  and 
purchasers  from  ancestors  of  the  heirs.^ 

Between  Parties  Having  a  Common  Interest  in  Trust  Fund. — Where 
one  of  many  parties  having  a  common  interest  in  a  trust  fund,  at  his  own  expense 
takes  proper  proceedings  to  save  it  from  destruction  and  to  restore  it  to  the 
purposes  of  the  trust,  he  is  entitled  to  reimbursement,  either  out  of  the  fund 
itself,  or  by  proportional  contribution  from  those  who  accept  the  benefit  of  his 
efforts.^ 

II.  Exoneration. 

A  drawee  of  drafts,  after  acceptance  for  the  accommodation  of  the  drawer, 
may  be  exonerated  by  a  subsequent  agreement  between  the  parties  changing  the 
liability  thereon. ^^ 


the  well-established  principles  of  all  ju- 
dicial tribunals  alike  forbid  the  interposi- 
tion of  courts  of  justice  to  lend  their  aid 
to  purposes  like  this;  to  enforce  a  con- 
tract which  began  with  the  corruption  of 
a  public  officer,  and  progressed  in  the 
practice  of  known  willful  deception  in  its 
execution,  can  never  be  approved  or  sanc- 
tioned by  any  court.  The  law  leaves  the 
parties  to  such  a  contract  as  it  found 
them;  if  either  has  sustained  a  loss  by  the 
bad  faith  of  a  particeps  criminis.  it  is  but 
a  just  infliction  for  premeditated  and 
deeply  practiced  fraud;  he  must  not  ex- 
pect that  a  judicial  tribunal  will  degrade 
itself,  by  an  exertion  of  its  powers,  to 
shift  the  loss  from  one  to  the  other,  or  to 
equalize  the  benefits  or  burdens  which 
maj^  have  resulted  from  the  violation  of 
every  principle  of  morals  and  cf  law.  Bar- 
tie  V.  Xutt,  4  Pet.  184,  7  L.  Ed.  825.  See 
the  title  ILLEGAL  CONTRACTS. 

7.  Between  coheirs. — If  one  parcener 
shall  have  contribution  against  another 
parcener,  it  is  most  clear  that  one  coheir 
under  our  laws  of  decent  shall  have  con- 
tribution against  another  coheir.  Graff 
V.  Smith.  1  Dall.  481.  48.5.  1  L.  Ed.  232. 

If  judgment  be  obtained  against  a  man 
that  dies,  leaving  two  daughters,  who 
make  partition,  in  this  case,  if  only  one  is 
charged,  she  shall  have  contribution;  for 
as  one  purchaser  shall  have  contribution 
against  another,  so  one  heir  shall  have 
contribution  against  another  heir,  for  they 
are  in  jequali  iure.  Graff  v.  Smith.  1  Dall. 
481.  484.  1  L.  Ed.  232. 

Between  heir  and  purchaser  of  coheir. — 
A  distinction  is  made  between  a  coheir 
and  a  purchaser  under  him.  Every  pur- 
chaser, except  in  some  special  cases,  stands 
in  the  shoes  of  the  person  he  purchased 
from,  and  cannot  have  a  better  title  than 
he  had;  and  as  to  contribution,  he  hold- 
ing under  one  of  the  coheirs,  must  be  con- 
sidered as  in  asquali  jure  with  the  other 
coheirs.  Graff  v.  Smith,  1  Dall.  481,  485. 
1   T     -Pd.  232. 

Where  one  died  intestate,  indebted  to 
several  persons,  and  leaving  several  chil- 
dren, and  after  a  sale  of  certain  parts  of 
his   real   estate,  by  order   of  the   orphans' 


court,  for  payment  of  debts,  the  remainder 
was  divided  among  his  children,  and  the 
eldest  son  sold  his  share  to  bona  fide  pur- 
chasers; the  purchasers  were  bound  to 
contribute  in  aid  of  the  other  heirs,  whose 
lands  remained  unsold,  to  the  payment  of 
the  remaining  debts  of  the  intestate.  Graff 
V.  Smith  1  Dall.  481.  1  L.  Ed.  232. 

8.  Not  allowed  between  heir  and  pur- 
chaser from  ancestor  of  heir. — If  a  man  is 
seised  of  three  acres  of  land,  and  enters 
into  a  recognizance  or  statute,  and  en- 
feoffs A  of  one  acre,  and  B  of  another, 
and  the  third  descends  to  the  heir;  in  this 
case,  if  execution  is  sued  only  against  the 
heir,  he  shall  not  have  contribution;  for, 
coming  to  the  land  without  consideration, 
he  sits  in  the  place  of  his  ancestor,  and 
shall  not  have  contribution  against  any 
purchaser.  But  if  execution  be  sued 
against  one  of  the  purchasers,  he  shall 
have  contribution  against  the  other  pur- 
chaser and  the  heir.  Graff  v.  Smith,  1 
Dall.  4S1.  484.  1  L.  Ed.   232. 

The  dictum  that  the  heir  shall  not  have 
contribution  against  any  purchaser  clearly 
means  any  purchaser  from  the  ancestor, 
and  cannot,  consistently  with  the  case 
stated  in  Coke,  mean  any  other.  Graff  v. 
Smith.   1    Dall.   481.   484.    1   L.    Ed.   232. 

9.  Allowed  between  parties  having:  a 
common  interest  in  trust  fund. — Trr-r-  =  s 
V.  Greenough.  105  U.  S.  527,  532,  20  L. 
Ed.  1157.  See.  s^enerallv,  the  title 
TRUSTS  AXD  TRT'STEES. 

10.  Exoneration. — Collier  was  in  pos- 
session of  two  drafts  drawn  by  Kinar  upon 
Groves  and  accepted  by  him  for  the  ac- 
commodation of  King.  Collier  pledsred 
these  drafts  to  the  Farmers'  Bank  of  Vir- 
ginia, as  collateral  securitv  for  a  debt 
which  he  owed  the  bank.  The  drafts  not 
being  paid  at  maturity,  the  bank  sued  both 
Groves  and  King,  and  recovered  judg- 
ments against  them,  which  were  liens 
upon  their  property.  Collier  and  King 
then  ae^reed.  that  if  Collier  were  to  pur- 
chase Kine's  property  at  a  certain  sum, 
he  would  return  his  drafts  to  him  and  free 
him  from  the  bank.  To  this  agreement 
Groves  wa^  a  witness,  and  the  purrViase 
was    accordingly    made.      Collier    and    the 
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CONTRIBUTORY   NEGLIGENCE.— See,   generally,    the   title   Negligence. 

CONTROL.— See  note   1.  ... 

CONTROVERSY.— See,  also,  the  title  Courts.  As  to  appellate  jurisdiction 
of  controversies  arising  in  bankruptcy  proceedings,  see  the  title  Bankruptcy, 
vol.  2,  p.  828.  As  to  controversies  between  states  or  to  which  a  state  is  a  party, 
see  the  title  Courts.  As  to  controversies  between  citizens  of  different  states, 
see  the  titles  Courts;    Removal  of  Causes.     See  note  2. 

CONVENIENCE.— See  note  3. 


bank  then  agreed  that  the  bank  should 
give  him  time  and  he  should  give  addi- 
tional collateral  security  to  the  bank  and 
mortgage  his  property;  first  reducing  the 
liens  of  prior  mortgages  down  to  a  certain 
sum.  The  bank  was  moreover  to  sur- 
render the  collateral  securities  previously 
received.  The  mortgage  was  made  by 
Collier  and  the  collateral  security  sur- 
rendered to  him  by  the  bank.  By  the  first 
agreement  made  between  King  and  Col- 
lier, to  which  Groves  was  privy,  Collier 
exonerated  Groves,  as  far  as  it  was  in  his 
power;  and  in  consequence  of  the  second 
agreement  between  Collier  and  the  bank, 
Collier  became  reinvested  with  the  whole 
control  of  the  matter  and  his  previous  ex- 
oneratoin  of  Groves  became  immediately 
operative.  Groves  was,  therefore,  entirely 
discharged  from  all  responsibility.  The 
failure  of  Collier  to  comply  with  his  con- 
tract with  the  bank  did  not  prevent  this 
exoneration  of  Groves  from  being  ef- 
fectual. Farmers'  Bank  v.  Groves,  12 
How.  51.  13  L.  Ed.  889.  See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.   257. 

1.  Control. — A  railroad  company  agreed 
with  a  sleeping  car  company  to  haul  the 
cars  of  the  sleeping  car  company  on  its 
line  of  road  and  on  all  roads  which  it 
controlled  or  might  thereafter  control. 
It  was  held  that  under  this  agreement  the 
railroad  company  was  not  bound  to  haul 
the  cars  of  the  sleeping  car  company  over 
a  railroad  in  whose  stock  it  had  acquired 
a  controlling  interest.  Pullman's  Palace 
Car  Co.  f  Missouri  Pacific  Railroad  Co., 
115  U.   S.  587,  29  L.   Ed.  499. 

2.  Controversy. — The  term  as  used  in 
the  constitution  has  been  held  to  refer  to 
such  only  as  are  of  a  civil  as  distinguished 
from  those  of  a  criminal  nature.  Ex  parte 
Clark.  100  U.  S.  399.  408,  25  L.  Ed.  715. 

In  Prigg  V.  Pennsylvania,  16  Pet.  539,  616, 
10  L.  Ed.  1060,  it  is  said:  "It  is  plain. 
then,  that  where  a  claim  is  made  by  the 
owner,  out  of  possession,  for  the  delivery 
of  a  slave,  it  must  be  made,  if  at  all, 
against  some  other  person;  and  inasmuch 
as  the  right  is  a  right  of  property,  capable 
cf  being  recognized  and  asserted  by  pro- 
ceedings before  a  court  of  justice,  between 
parties  adverse  to  each  other,  it  consti- 
tutes, in  the  strictest  sense,  a  controversy 
between  the  parties,  and  a  case  'arising 
rnder  the  constitution'  of  the  United 
States,  within  the  express  delegation  of 
judicial  power  given  by  that  instrument." 

In  Schunk  v.  Moline,  etc.,  Co.,  147  U.  S. 


504.  37  L.  Ed.  255,  the  court  said:  "In 
Gaines  v.  Fuentes,  92  U.  S.  10,  20,  23  L. 
Ed.  524,  this  court  said:  'A  controversy 
was  involved,  in  the  sense  of  the  statute, 
whenever  any  property  or  claim  of  the 
parties  capable  of  pecuniary  estimation 
was  the  subject  of  litigation  and  was  pre- 
sented by  the  pleadings  for  judicial  de- 
termination.' Hilton  V.  Dickinson,  108  U. 
S.   165,  27   L.   Ed.  688." 

In  Florida  v.  Georgia.  17  How.  478,  515, 
15  L.  Ed.  181,  it  is  said:  "Chief  Justice 
Marshall,  in  describing  the  controversies 
to  which  the  judicial  power  of  the  United 
States  extends,  says:  'The  words  are  of 
well  understood  and  limited  signification. 
It  is  a  controversy  between  parties  which 
had  taken  a  shape  for  judicial  decision.' 
'To  come  within  the  description  of  a  case 
in  law  and  equity,  a  question  must  as- 
sume a  legal  form  for  forensic  litigation 
and  judicial  decision.  There  must  be  par- 
ties come  into  court  who  can  be  reached 
by  its  process  and  bound  by  its  power, 
whose  rights  admit  of  ultimate  decision 
by  a  tribunal  to  which  they  are  bound  to 
submit.'     5  Wheat.  Ap.  16,  17." 

In  Louisiana  v.  Texas,  176  U.  S.  1,  24, 
44  L.  Ed.  347,  it  is  said:  "The  word  con- 
troversies in  the  clauses  extending  the  ju- 
dicial powers  of  the  United  States  to  con- 
troversies 'between  two  or  more  states,' 
and  to  controversies  'between  a  state  and 
citizens  of  another  state,'  and  the  word 
'party'  in  the  clause  declaring  that  this 
court  shall  have  original  jurisdiction  of  all 
cases  'in  which  a  state  shall  be  party'  re- 
fer to  controversies  or  cases  that  are  jus- 
ticiable as  between  the  parties  thereto,  and 
not  to  controversies  or  cases  that  do  not 
involve  either  the  property  or  powers  of 
the  state  which  complains  in  its  sovereign 
or  corporate  capacity  that  its  people  are 
injuriously  affected  in  their  rights  by  the 
legislation  of  another  state."  See,  also, 
Rhode  Island  v.  Massachusetts.  12  Pet. 
657,  723,  9  L.  Ed.  1233.  And  see  the  title 
STATES. 

3.  Convenience. — In  Lake  Shore,  etc., 
Ry.  Co.  V.  Smith,  173  U.  S.  684,  692,  43  L. 
Ed.  858,  it  is  said:  "The  right  to  claim 
from  the  company  transportation  at  re- 
duced rates  by  purchasing  a  certain 
amount  of  tickets  is  classed  as  a  conven- 
ience. .A.S  so  defined  it  would  be  more 
convenient  if  the  right  could  be  claimed 
without  any  compensation  whatever.  But 
such  a  right  is  not  a  convenience  at  all 
within  the  meaning  of  the  term  as  used 
in    relation    to    the    subject    of    furnishing 
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CONVERSATIONS  IN  EVIDENCE.-See  the  title  Declarations  and  Ad- 
missions. 

CONVERSION.— See  the  title  Trover  and  Conversion. 

CONVERSION  AND  RECONVERSION- 

BY  R.    E.    MAXW^ELL. 

CROSS    REFERENCES. 

See  the  titles  Descent  and  Distribution;  Equity;  Executors  and  Admin- 
istrators; Mortgages  and  Deeds  of  Trust;  Partition;  Trover  and  Con- 
version; Trusts  and  Trustees;  Wills. 

As  to  equitable  conversion  of  realty  to  money  to  prevent  an  escheat  of  realty 
devised  to  an  alien,  see  the  title  Aliens,  vol.  1,  p.  210. 

Statement  of  Doctrine. — It  is  a  well-settled  rule  in  chancery,  in  the  con- 
struction of  wills,  as  well  as  other  instruments,  that  when  land  is  directed  to 
be  sold  and  turned  into  money,  or  money  is  directed  to  be  employed  in  the  pur- 
chase of  lands,  courts  of  equity,  in  dealing  with  the  subject,  will  consider  it  that 
species  of  property  into  which  it  is  directed  to  be  converted. ^ 

Foundation  of  Doctrine. — The  rule  is  founded  upon  the  principle,  that 
courts  of  equity,  regarding  the  substance,  and  not  the  mere  form  of  contracts 
and  other  instruments,  consider  things  directed  or  agreed  to  be  done,  as  having 
been  actually  performed. ^ 


conveniences  to  the  public.  And  also  the 
convenience  which  the  legislature  is  to 
protect  is  not  the  convenience  of  a  small 
portion  only  of  the  persons  who  may 
travel  on  the  road,  while  refusing  such  al- 
leged convenience  to  all  others,  nor  is  the 
right  to  obtain  tickets  for  less  than  the 
general  and  otherwise  lawful  rate  to  be 
properly  described  as  a  convenience.  If 
that  were  true,  the  granting  of  the  right 
to  some  portion  of  the  public  to  ride  free 
on  all  trains  and  at  all  times  might  be  so 
described.  What  is  covered  by  the  word 
convenience  it  might  be  difficult  to  de- 
fine for  all  cases,  but  we  think  it  does  not 
cover  this  case.  An  opportunity  to  pur- 
chase a  thousand  mile  ticket  for  less  than 
the  standard  rate,  we  think  is  improperly 
described  as  a  convenience."  See,  also, 
the  title  CARRIERS,  vol.  3.  p.  635. 

1.  Statement  of  doctrine. — Seymour  v. 
Freer.  8  Wall.  20-?,  19  L.  Ed.  306;  Craig  v. 
Leslie,  3  Wheat.  563,  4  L.  Ed.  460;  Crop- 
ley  V.  Cooper,  19  Wall.  167,  174.  22  L.  Ed. 
109;  Peter  v.  Beverly,  10  Pet.  532,  9  L. 
Ed.  522;  Given  v.  Hilton.  95  U.  S.  591,  24 
L.    Ed.   458. 

In  order  to  avoid  an  escheat,  and  carry 
out  the  wishes  of  the  testator,  a  court  of 
equity  will,  if  necessary,  consider  land  as 
money,  where  a  testator,  who  is  a  trustee, 
has  directed  the  land  to  be  sold,  and  will 
direct  the  proceeds  to  be  given  to  the  ces- 
tui que  trust.  Taylor  v.  Benham,  5  How. 
233.  12  L.   Ed.  130. 

Where  the  interest  of  the  children  then 
in  being,  or  the  enjoyment  of  the  dower 
right  of  the  widow,  requires  the  conver- 
sion of  real  property,  whereof  the  father 
of  the  children,  died  seized,  into  a  per- 
sonal fund,  a  child  en  ventre  sa  mere  does 
not,  until  born,  possess  any  estate  therein 


which  can  effect  the  power  of  the  court 
to  pass  a  decree  directing  such  conversion. 
Whatever  estate  devolves  upon  such  child 
at  his  birth  is  an  estate  in  the  property  in 
its  then  condition.  Knotts  v.  Stearns  91 
U.    S.   638,  23   L.    Ed.   252. 

R.  C,  a  citizen  of  Virginia,  being  seized 
of  real  property  in  that  state,  made  his 
will:  "In  the  first  place.  I  give,  devise  and 
bequeath  unto  J.  L-,"  and  four  others,  "all 
my  estate,  real  and  personal,  of  which  I 
may  die  seized  and  possessed,  in  any  part 
of  America,  in  special  trust,  that  the  afore- 
mentioned persons,  or  such  of  them  as 
may  be  living  at  my  death,  will  sell  my 
personal  estate  to  the  highest  bidder,  on 
two  years'  credit,  and  my  real  estate  on 
one.  two  and  three  years'  credit,  provided 
satisfactory  security  be  given,  by  bond 
and  deed  of  trust:  In  the  second  place,  I 
give  and  bequeath  to  my  brother  T.  C." 
an  alien,  "all  the  proceeds  of  my  estate, 
real  and  personal,  which  I  have  herein 
directed  to  be  sold,  to  be  remitted  to  him, 
accordingly  as  the  payments  are  made, 
and  I  hereby  declare  the  aforesaid  J.  L." 
and  the  four  other  persons,  "to  be  my  trus- 
tees and  executors  for  the  purposes  afore- 
mentioned;" Held,  that  the  legacy  given 
to  T.  C,  in  the  will  of  R.  C.  was  to  be 
considered  as  a  bequest  of  personal  es- 
tate, which  he  was  capable  of  taking  for 
his  own  benefit,  though  an  alien,  on  the 
principle  of  equitable  conver^^ion.  Craig 
V.  Leslie,  3  Wheat.  563,  4  L.  Ed.  460. 

Where  a  decedent's  land  is  sold  at  a 
judicial  sale,  the  funds  realized  therefrom 
in  equity  are  of  the  same  character  as 
the  property  they  represent.  McLearn  v. 
Wallace,   10   Pet.   625.   641,   9   L.    Ed.   559. 

2.  Foundation     of     doctrine. — Peter     v. 
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Intention  of  Testator.— In  cases  of  resulting  trusts,  for  the  benefit  of  the 
heir-at-law,  it  is  settled,  that  if  the  intent  of  the  testator  appears  to  have  been, 
to  stamp  upon  the  proceeds  of  the  land  described  to  be  sold,  the  quality  of  per- 
sonalty, not  only  to  subserve  the  particular  purposes  of  the  will,  but  to  all  in- 
tents, the  claim  of  the  heir-at-law  to  a  resulting  trust  is  defeated,  and  the  es- 
tate is  considered  to  be  personal.^ 

Limitation  to  Doctrine.— It  is  undoubtedly  established  doctrine  that  when 
a  will  directs  a  conversion  of  realty  only  for  certain  purposes,  which  are  limited, 
for  example,  for  the  payment  of  particular  legacies,  and  follows  the  direction 
by  a  bequest  of  the  residue  of  personarl  estate,  the  conversion  takes  place  only  so 
far  as  the  proceeds  of  the  sale  are  needed  to  pay  the  legacies  prior  to  the  residuary 
one,  and  the  gift  of  the  personalty  will  not  carry  the  produce  realized  from  the 
sale  of   the  realty  in  the  absence  of  a  contrary  intent  plainly  manifested.'* 

Election. — Where  the  whole  beneficial  interest  in  land  or  money  directed  to 
be  emploved  belongs  to  the  person  for  whose  use  it  is  given,  a  court  of  equity 
will  permit  the  cestui  que  trust  to  take  the  money  or  the  land,  at  his  election,  if 
he  elect,  before  the  conversion  is  made.^ 

Conflict  of  Law. — As  to  questions  regarding  the  equitable  conversion  directed 
in  a  will  of  land  into  personalty  being  governed  by  the  laws  of  the  stale  in  which 
the  land  is  situated  regardless  of  the  testator's  domicile,  see  the  title  Conflict 
OF  Laws,  vol.  3,  p.  1036. 


Beverly.  10  Pet.  532,  563,  9  L.  Ed.  522; 
Craig  V.  Leslie,  3  Wheat.  563.  577,  4  L.  Ed. 
460.     See  the  title  MAXIMS. 

3.  Intention  of  testator. — Craig  v.  Les- 
lie, 3  Wheat.  563,  583.  4  L.  Ed.  460.  See, 
generally,  the  title  TRUSTS  AND  TRUS- 
TEES. 

It  is  evident  that  the  title  of  the  heir 
to  a  resulting  trust  can  never  arise,  except 
when  something  is  left  undisposed  of, 
either  by  some  defect  in  the  will,  or  by 
some  subsequent  lapse,  which  prevents 
the  devise  from  taking  efifect;  and  not 
even  then,  if  it  appears  that  the  intention 
of  the  testator  was  to  change  the  nature 
of  the  estate  from  land  to  money,  abso- 
lutely and  entirely,  and  not  merely  to 
serve  the  purposes  of  the  will.  Craig  v. 
Leslie,  3  Wheat.  563,  584.  4  L.  Ed.  460. 

4.  Limitation  to  doctrine. — Given  v.  Hil- 
ton, 95  U.   S.  591,  596,  24   L.   Ed.   458. 

"It  has  been  held  that  a  general  direc- 
tion to  sell  and  apply  the  proceeds  indis- 
criminately to  the  payment  of  debts  and 
legacies  operates  as  a  conversion  out  and 
out.  Roper  on  Legacies.  341.  342,  et  seq.; 
King  V.  Woodhull,  3  Edw.  (N.  Y.)  82; 
Durour  v.  Motteux,  1  Ves.  320."  Given  v. 
Hilton,  95   U.   S.   591.  596,  24   L.   Ed.   458. 

5.  Election. — Where  the  whole  benefi- 
cial interest  in  the  money,  in  the  one  case, 
or  in  the  land,  in  the  other,  belongs  to 
the  person  for  whose  use  it  is  given,  a 
court  of  equity  will  not  compel  the  trustee 
to  execute  the  trust,  against  the  wishes  of 
the  cestui  que  trust,  but  will  permit  him 
to  take  the  money,  on  the  land,  if 
he  elect  to  do  so.  before  the  conversion 
has  actually  been  made;  and  this  election 
he  may  make,  as  well  by  acts  or  declara- 
tions, clearly  indicating  a  determination 
to  that  effect,  as  by  application  to  a  court 
of  equity.  Craig  v.  Leslie,  3  Wheat.  563, 
578,    4   L.    Ed.    460. 


Right  to  elect. — The  more  just  and  cor- 
rect rule  would  seem  to  be,  that  where 
the  cestui  que  trust  is  incapable  to  take 
or  to  hold  the  land  beneficially,  the  right 
of  election  does  not  exist,  and  conse- 
quently, that  the  property  is  to  be  con- 
sidered as  being  of  that  species  into  which 
it  is  directed  to  be  converted.  Craig  v. 
Leslie,  3  Wheat.  563.  588,  4  L.  Ed.  460. 

Necessity  for  election. — It  is  this  elec- 
tion, and  not  the  mere  right  to  make  it, 
which  changes  the  character  of  the  estate, 
so  as  to  make  it  real  or  personal,  at  the 
will  of  the  party  entitled  to  the  beneficial 
interest.  Craig  v.  Leslie.  3  Wheat.  563. 
578.  4  L.   Ed.  460. 

What  amounts  to  an  election. — In  the 
case  of  Kirkman  v.  Mills  (13  Ves.  338), 
which  was  a  devise  of  real  estate  to  trus- 
tees, upon  trust  to  sell,  and  the  moneys 
arising,  as  well  as  the  rents  and  profits 
till  the  sale,  to  be  equallj^  divided  be- 
tween the  testator's  three  daughters.  A., 
B.  and  C;  the  estate  was,  upon  the  death 
of  A.,  B.  and  C,  considered  and  treated 
as  personal  property,  notwithstanding  the 
cestuis  que  trust,  after  the  death  of  the 
testator,  had  entered  upon,  and  occupied 
the  land,  for  about  two  years  prior  to 
their  deaths;  but  no  steps  had  been  taken 
by  them,  or  by  the  trustees,  to  sell,  nor 
had  any  requisition  to  that  effect  been 
made  by  the  former  to  the  latter.  The 
master  of  the  rolls  was  of  opinion  that 
the  occupation  of  the  land  for  two  years 
was  too  short  to  presume  an  election.  He 
adds,  "the  opinion  pi  Lord  Rosslyn.  that 
property  was  to  be  taken  as  it  happened 
to  be  at  the  death  of  the  party  from  whom 
the  representative  claims,  had  been  much 
doubted  by  Lord  Eldon,  who  held,  that 
without  some  act.  it  must  be  considered 
as  being  in  the  state  in  which  it  ought  to 
be;"  and  the  Lord  Rosslyn's  rule  was  new. 
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CONVEYANCE.— See  note  1. 

CONVEYANCES.— See  the  title  Accident  Insurance,  vol.  1,  p.  59. 

CONVEYED.— See  note  2. 

CONVICTION.— See  note  3. 

CONVICTS. — See  the  titles  Contract  Labor  Law,  ante,  p.  549;  Prisons 
AND  Prisoners. 

CONVOY.— See  note  4. 

COPIES. — As  to  copies  in  evidence,  see  the  title  Documentary  Evidence. 
As  to  fees  of  clerk  for,  see  the  title  Clerks  of  Court,  vol.  3,  p.  860.  As  to 
return  of  copy  of  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  2,  p.  145. 
As  to  copy  of  record,  see  the  titles  Appeal  and  Error,  vol.  2,  p.  194;   Records. 

COPPERED  SHIP.— See  note  5. 


and  not  according  to  the  prior  cases. 
Craig  V.  Leslie,  3  Wheat.  563,  579,  4  L. 
Ed.  460. 

Failure  to  elect. — If  this  election  be  not 

made,  in  time  to  stamp  the  property  with 
a  character  different  from  that  which  the 
will  or  other  instrument  gives  it,  the  lat- 
ter accompanies  it,  with  all  its  legal  con- 
sequences, into  the  hands  of  those  en- 
titled to  it  in  that  character.  So  that,  in 
case  of  the  death  of  the  cestui  que  trust, 
without  having  determined  his  election, 
the  property  will  pass  to  his  heirs  or  per- 
sonal representatives,  in  the  same  manner 
as  it  would  have  done  had  the  trust  been 
executed,  and  the  conversion  actually 
made  in  his  lifetime.  Craig  v.  Leslie.  3 
Wheat.   563.   579,  4  L    Ed.   460. 

1.  Conveyance. — That  the  term  convey- 
ance includes  a  mortgage,  see  Beals  v. 
Hale,  4  How.  52,  11  L.  Ed.  865;  United 
States  V.  Hooe,  3  Cranch  73,  89,  2  L  Ed. 
370;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
386.  441,  7  L.  Ed.  189;  United  States  v. 
Fisher,  2  Cranch  358,  2  L  Ed.  304. 

2.  Conveyed. — In  Winona,  etc..  Land 
Co.  V.  Minnesota,  159  U.  S.  526,  531,  40  L 
Ed.  247,  it  is  said:  "While  it  may  be  that 
the  word  'conveyed'  generally  implies  the 
passing  of  the  legal  title,  it  is  not  inaptly 
or  incorrectly  used  to  describe  a  transfer 
of  title,  legal  or  equitable,  and  whether  it 
is  used  with  a  narrow  and  technical  mean- 
ing, or  in  a  broad  and  general  sense,  is  to 
be  determined  by  the  context,  and  the  cir- 
cumstances under  which  the  entire  instru- 
ment or  document,  in  which  it  is  found, 
was  framed." 

3.  Conviction. — In  Ammidon  v.  Smith, 
1  Wheat.  447,  461,  4  L  Ed.  132,  it  is  said: 
"The  law  of  Rhode  Island  enacts,  that  if 
any  prisoner  shall  be  convicted  of  having 
disposed  of  any  part  of  his  estate,  con- 
trary to  his  oath  or  affirmation,  'he  shall 
not  only  be  liable  to  the  pains  and  penal- 
ties of  willful  perjury,  but  shall  receive 
no  benefit  from  said  oath  or  affirmation.' 
Conviction    is    a    technical    term,    applica- 


ble to  a  judgment  on  a  criminal  prosecu- 
tion, not  to  a  proceeding  on  this  bond. 
The  act  contemplates  a  prosecution  on 
which  the  party  may  be  adjudged  to  suffer 
the  penalties  of  perjury,  in  addition  to 
which  he  is  to  be  deprived  of  all  benefit 
from  the  oath  or  affirmation." 

In  Ex  parte  Kearney,  7  Wheat.  38,  44, 
5  L.  Ed.  391,  quoting  Lord  Chief  Justice 
De  Gray,  in  Brass  Crosby,  Lord  Mayor 
of  London,  it  was  said:  "When  the 
House  of  Commons  adjudged  anything 
to  be  a  contempt,  or  a  breach  of  privilege, 
their  adjudication  is  a  conviction,  and 
their  commitment,  in  consequence,  is  ex- 
ecution; and  no  court  can  discharge  on 
bail,  a  person  that  is  in  execution  by  the 
judgment  of  any  court.  The  House  of 
Commons,  therefore,  having  an  authority 
to  commit,  and  that  commitment  being  an 
execution,  what  can  this  court  do?  It  can 
do  nothing,  when  a  person  is  in  execution 
by  the  judgment  of  a  court  having  a  com- 
petent jurisdiction.  In  such  a  case,  this 
court  is  not  a  court  of  appeal." 

4.  Convoy.— In  The  Atlanta,  3  Wheat. 
409,  43,  4  L  Ed.  422,  it  is  said:  "A  con- 
voy is  an  association  for  a  hostile  object; 
in  undertaking  it,  a  nation  spreads  over 
the  merchant  vessel  an  immunity  from 
search,  which  belongs  only  to  a  national 
ship;  and  by  joining  a  convoy,  every  indi- 
vidual ship  puts  off  her  pacific  character, 
and  undertakes  for  the  discharge  of  duties 
which  belong  only  to  the  military  marine, 
and  adds  to  the  numerical,  if  not  to  the 
real,  strength  of  the  convoy." 

5.  Coppered  ship. — Where  the  owner  of 
a  ship,  a  resident  of  New  York,  whose 
ship  was  lying  in  the  harbor  of  New  York 
took  out  insurance  on  the  vessel  in  Boston 
and  represented  her  as  a  coppered  ship, 
it  was  held  that  he  was  bound  as  to  the 
meaning  of  the  term  coppered  ship  by 
the  usage  of  New  York  and  not  of  Bos- 
ton. Hazard  v.  New  England  Marine  Ins. 
Co.,  8  Pet.  557,  8  L  Ed.  1043.  See  the 
titles  MARINE  INSURANCE;  USAGES 
AND  CUSTOMS. 
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CROSS   REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  1,  p.  333  ;  Bankruptcy,  vol.  2,  p.  792; 
Creditors'  Suits;  Executions;  Patents;  Trademarks,  Tradenames  and 
Unfair  Competition. 

I.    Definition. 

A  copyright  is  "a  property  in  a  notion,  and  has  no  corporeal  tangible  sub- 
stance."^ According  to  the  practice  of  legislation  in  England  and  America,  the 
copyright  is  confined  to  the  exclusive  right  secured  to  the  author  or  proprietor 
of  a  writing  or  drawing  which  may  be  multiplied  by  the  arts  of  printing  in  any 
of  its  branches. 2 

II.    Literary  Property  at  Common  Law. 

A.  In  General. — The  right  of  an  author,  irrespective  of  statute,  to  his  own 
productions  and  to  a  control  of  their  publication,  seems  to  have  been  recognized 
by  the  common  law,  but  to  have  been  so  ill-defined  that  from  an  early  period 
legislation  was  adopted  to  regulate  and  limit  such  right.  In  the  eighth  year 
of  Queen  Anne,  the  first  copyright  act  was  passed,  which  gave  to  authors  a 
monopoly  in  the  publication  of  their  works  for  a  period  of  from  fourteen  to 
twenty-eight  years.^     An  act  similar  in  its  provisions  to  the  statute  of  Anne  was 

1.  Definition. — Stephens  v.  Cady,  14  the  publication  of  unlicensed  books.  In- 
How.  528,  530,  14  L.  Ed.  528.                        _  deed,  the  Star  Chamber  seems  to  have  ex- 

2.  2  Bouvier's  Law  Diet.  363,  quoted  in  ercised  the  power  of  search,  confiscation 
Burrow-Giles  Lithographic  Co.  v.  Sarony,  and  imprisonment  without  interruption 
111  U.  S.  53,  'S6.  28  L.  Ed.  349.  from    Parliament,    up    to    its    abolition    in 

3.  Literary  property  at  common  law —  '  1641.  From  this  time  the  law  seems  to 
Statute  of  8  Anne. — Holmes  v.  Hurst,  174  have  been  in  an  unsettled  state — although 
LJ.  S.  82,  84,  43  L.  Ed.  904.  Parliament  made   some   efiforts  to   restrain 

The    earliest    recognition    of    this    com-  the   licentiousness   of  the   press — until   the 

mon-law  right  is  to  be  found  in  the  char-  enactment  of  the  copyright  act  of  8  Anne, 

ter     of     the     Stationers'     Company,     and  Holmes  v.  Hurst,   174  U.   S.   82,  84,   43   L. 

certain  decrees  of  the  Star  Chamber  pro-  Ed.  904. 

mulgated  in  1556,  1585,  1623  and  1637,  pro-  Notwithstanding   that    act   the    chancery 

viding  for  licensing  and  regulating  the  man-  courts  continued  to  hold  that,  by  the  com- 

ner  of  printing,  and  the  number  of  presses  mon  law  and  independently  of  legislation, 

throughout  the  Kingdom,  and  prohibiting  there  was  a  property  of  unlimited  duration 
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enacted  by  congress  in  1790.^  It  seems  now  to  be  considered  the  settled  law 
of  this  country  and  England  that  the  right  of  an  author  to  a  monopoly  of  his 
publications  is  measured  and  determined  by  the  copyright  act — in  other  words, 
that  while  a  right  did  exist  at  common  law,  it  .has  been  superseded  by  statute.^ 
But  independent  of  any  statutory  provision  the  right  of  an  author  in  and  to  his 
unpublished  manuscripts  is  full  and  complete.^  It  is  his  property,"^  and  he  may 
obtain  redress  against  any  one  who  deprives  him  of  it,  or  by  improperly  obtain- 
ing a  copy,  endeavors  to  realize  a  profit  by  its  publication. ^ 

B.  Statistics  of  Crime. — The  statistics  of  crime  are  property  to  the  same 
extent  as  any  other  statistics,  even  if  collected  by  a  criminal  who  furnishes 
some  of  the  data.^ 

C.  Quotations  of  Prices  on  Sales  for  Future  Delivery. — A  collection  of 
quotations  of  prices  on  sales  of  grain  and  provisions  for  future  delivery  made 
and  published  by  a  board  of  trade  is  entitled  to  the  protection  of  the  law,  on 
the  same  ground  that  a  trade  secret  is  entitled  to  protection.  ^^  The  board  does 
not  lose  its  right  by  communicating  the  quotations  to  persons,  even  if  many,  in 
confidential  relations  to  itself,  under  a  contract  not  to  make  them  public. ^^  Nor 
will  it  affect  the  board's  right  to  protection  that  its  information  concerns  pre- 
tended and  unlawful  buying  and  selling  in  a  place  kept  by  it.^^ 

D.  Assignment  of  Manuscript. — An  unpublished  manuscript,  like  any 
other  property,  is  subject  to  the  author's  disposal.  He  may  assign  a  qualified 
interest  in  it,  or  make  an  absolute  conveyance  of  the  whole  interest. ^^  A  parol 
transfer  is  sufficient  to  convey  the  title  to  such  a  manuscript  prior  to  its  being 
copyrighted.^'*  The  transfer  of  the  manuscript  will  not,  at  common  law,  carry 
with  it  a  right  to  print  and  publish  the  work,  without  the  express  consent  of 
the  author,  as  the  property  in  the  manuscript,  and  the  right  to  multiply  the  copies, 
are  two  separate  and  distinct  interests. ^^     But  under  the  copyright  law  the  as- 


in  printed  books.  This  principle  was  af- 
firmed so  late  as  1T69  by  the  court  of 
King's  Bench  in  the  very  carefully  con- 
sidered case  of  Miller  v.  Taylor,  4  Bur- 
rows 2303,  in  which  the  right  of  the  author 
of  "Thompson's  Seasons,"  to  a  monopoly 
in  this  work,  was  asserted  and  sustained. 
Holmes  v.  Hurst.  174  U.  S.  82,  85.  43  L. 
Ed.  904. 

But  a  few  j'ears  thereafter  the  House  of 
Lords,  upon  an  equal  division  of  the 
judges,  declared  that  the  common-law 
right  had  been  taken  away  by  the  statute 
of  Anne,  and  that  authors  were  limited  in 
their  monopoly  by  that  act.  Donaldson 
V.  Becket,  4  Burrows  2408.  This  remains 
the  law  of  England  to  the  present  day. 
Holmes  V.  Hurst.  174  U.  S.  82,  85.  43  L. 
Ed.  904. 

Notwithstanding  the  decision  in  Millor 
V.  Taylor,  4  Burr.  2303,  the  question 
whether,  by  the  common  law  in  England, 
prior  to  the  statute  of  8  Anne,  an  author 
of  a  literary  composition  and  his  assigns, 
had  the  sole  right  of  printing  and  pub- 
lishing the  same  in  perpetuity,  is  by  no 
means  free  from  doubt.  Wheaton  v.  Pe- 
ters,  8    Pet.   591.  057,  8   L.    Ed.    1055. 

Under  the  common  law  of  Pennsylva- 
nia an  author  did  not  liavc  a  perpetual 
property  in  the  copyright  of  his  works. 
Wheaton  v.  Peters,  8  Pet.  591,  8  L.  Ed. 
1055. 

4.  First  copyright  act  enacted  by  con- 
gress in  1790. — Holmes  v.  Hurst,  174  U. 
S.   82.  S5,  43   L.   Ed.  904. 


5.  Common-law  right  to  monopoly  of 
publication       superseded       by       statute. — • 

Holmes  v.  Hurst,  174  U.  S.  82,  85.  43  L. 
Ed.  904;  Wheaton  v.  Peters.  8  Pet.  591, 
657,  8  L.  Ed.  1U55.  See  post,  "In  Gen- 
eral,"  HI,  A. 

6.  Common  law  still  governs  as  to  prop- 
erty in  unpublished  m.anuscripts. — Paige  v. 
Banks,  13  Wall.  60S,  614,  20  L.  Ed.  709; 
Little  V.  Hall,  18  How.  165.  170,  15  L.  Ed. 
328. 

7.  Wheaton  v.  Peters.  8  Pet.  591,  657,  8 
L.  Ed.  1055;  Paige  v.  Banks,  13  Wall.  608, 
614.  20  L.  Ed.  709. 

8.  Wheaton  v.  Peters,  8  Pet.  591,  657,  8 
L.  Ed.  1055. 

9.  Statistics  of  crime  are  property. — • 
Board  of  Trade  v.  Christie,  etc..  Stock  Co., 
198  U.  S.  236,  251,  49  L.  Ed.  1031. 

10.  Quotations  of  prices  on  sales  for  fu- 
ture delivery. — Board  of  Trade  v.  Christie, 
etc.,  Stock  Co.,  198  U.  S.  236.  49  L.  Ed. 
1031. 

11.  Board  of  Trade  v.  Christie,  etc., 
Stock  Co.,  198  U.  S.  236,  250,  49  L.  Ed. 
1031. 

12.  Board  of  Trade  v.  Christie,  etc.. 
Stock  Co..  198  U.  S.  236,  250,  251,  49  L. 
Ed.  1031. 

13.  Unpublished  manuscript  may  be  as- 
signed.—Paige  V.  Banks.  13  Wall.  608,  614, 
20  L.    VA.  709. 

14.  Parol  transfer  suflficient. — Callnghan 
V.  Myers.  128  U.  S.  617,  658,  32  L.  Ed.  547. 

15.  Measure  of  assignee's  rights. — • 
Stephens  v.  Cady,  14  How.  528,  530,  14  L. 
Ed.  528. 
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signee  of  the  author  may  obtain  a  copyright. ^^     The  rights  of  the  assignee  will 
be  protected  by  a  court  of  chancery. ^^ 

III.    Copyright  under  the  Constitution  and  Statutes  of  the  United  States. 

A.  In  General. — A  copyright  cannot  be  sustained  as  a  right  existing  at 
common  law;  but,  as  it  exists  in  the  United  States,  it  depends  wholly  on  the 
legislation  of  congress. ^s  Power  to  promote  the  progress  of  science  and  use- 
ful arts  by  securing  for  limited  times  to  authors  the  exclusive  right  to  their 
writings  is  expressly  vested  in  congress  by  the  constitution. ^^  By  this  provision 
of  the  constitution,  and  the  act  of  1790  passed  in  pursuance  thereof,  there  was 
no  recognition  and  sanction  of  an  existing  perpetual  right  of  an  author  in  his 
works,  but  a  new  right,  secured  for  a  limited  time,  was  created. 20  Copyrights 
do  not  exist  in  any  particular  state,  or  district;  they  are  co-extensive  with  the 
United  States. ^i 

B.  What  May  Be  Copyrighted— 1.  Writings.— Under  the  constitution 
of  the  United  States, 22  authorizing  congress  to  promote  the  progress  of  science 
and  useful  arts,  by  securing,  for  limited  times,  to  authors  the  exclusive  right 
to  their  writings, ^3  the  word  "writings"  means  the  literary  productions  of  au- 
thors, including  all  forms  of  writing,  printing,  engraving,  etching,  etc.,  by 
which  the  ideas  in  the  mind  of  the  author  are  given  visible  expression. 2-*  The 
provision,  however,  has  reference  only  to  such  writings  as  are  the  result  of  in- 
tellectual labor. 25  While  it  has  been  held  to  include  original  designs  for  en- 
gravings, prints,  etc.,  it  embraces  only  such  as  are  original,  and  are  founded  in 
the  creative  powers  of  the  mind.2« 

It  does  not  have  any  reference  to  labels  which  simply  designate  or  de- 
scribe the  articles  to  which  they  are  attached,  and  which  have  no  value  separated 
from  the  articles;  and  no  possible  mfluence  upon  science  or  the  useful  arts. 2''' 
To  be  entitled  to  a  copyright   the  article  must  have  by  itself  some  value  as  a 


16.  See  post,  "Assignee  of  the  Author." 
Ill,  C,  4. 

17.  Chancery  will  protect  assignees 
rights. — Wheaton  v.  Peters.  8  Pet.  .591, 
661,  8   L.   Ed.   1055. 

18.  Copyright  depends  wholly  on  legis- 
lation of  congress. — Banks  v.  Manchcsier, 
128  U.  S.  244.  252,  32  L-  Ed.  425;  Wheaton 
V.  Peters,  8  Pet.  591,  657,  8  L.  Ed.  1055; 
Thompson  v.  Hubbard,  131  U.  S.  123.  151, 
3?  L.  Ed.  76;  Holmes  v.  Hurst,  174  U.  S. 
82,   85,   43    L.    Ed.   904. 

"There  being  no  common  law  of  copy- 
right in  this  country,  whatever  rights  are 
possessed  by  the  proprietor  of  the  copy- 
right must  be  derived  from  some  grant 
thereof,  in  some  act  of  congress,  either 
nominatim  or  by  a  satisfactory  implica- 
tion." Stevens  v.  Gladding,  17  How.  447, 
454,  15  L.  Ed.  155.  See  ante,  "In  General," 
II,  A. 

19.  Power  to  grant  copyrights  vested 
in  congress  by  the  constitution. — Consti- 
tution of  the  United  States,  art.  1.  §  8,  cl. 
8;  Parks  v.  Booth,  102  U.  S.  96,  97,  26  L. 
Ed.  54;  Grant  v.  Raymond,  6  Pet.  218,  8 
L.  Ed.  376;  Pennock  v.  Dialogue,  2  Pet.  1, 
16.  7  L.  Ed.  327. 

20.  No  recognition  of  an  existing  per- 
petual right. — Wheaton  v.  Peters,  8  Pet. 
591.  660,    661,   8   L.   Ed.   1055. 

The  word  "secure"  as  used  in  the  con- 
stitution and  in  the  statute  did  not  indi- 
cate an  intention  to  protect  an  exist'ng 
risht.     Wheaton  v.  Peters.  8  Pet.  591,  660, 


661.  8  L.  Ed.  1055.     See  ante.  "In  General," 
II,   A. 

21.  Copyrights  co-extensive  with  the 
United  States.— Stevens  v.  Gladding-,  17 
How.  447.  451,  15  L.  Ed.  155;  Ager  v.  Mur- 
ray,   105    U.    S-    126,    130,   26    L.    Ed.    942. 

22.  Art.  1.  §  8,  cl.  8. 

23.  See   ante,   "In    General,"    III.   A. 

24.  The  term  "writings"  defined. — Bur- 
row-Giles Lithographic  Co.  v.  Sarony,  111 
U.  S.  53,  58,  28  L.   Ed.  349. 

25.  Writings  must  be  result  of  intellec- 
tual labor. — Higgins  v.  Keuffel,  140  U.  S. 
428,  431,  35  L.  Ed.  470;  Trade-Mark  Cases, 
101  U.   S.  82,  25   L.   Ed.   550. 

26.  Originality  essential. — Higgins  v. 
Keuffel.  140  U.  S.  428,  431,  35  L.  Ed.  470; 
Trade-Mark  Cases,  100  U.  S.  82,  25  L- 
Ed.  550. 

27.  Labels  not  embraced  in  term  "writ- 
ings."—Higgins  V.  Keuffel,  140  U.  S.  43S. 
431,  35   L.  Ed.  470. 

Thus  "a  label  on  a  box  of  fruit  giving 
its  name  as  'grapes,'  even  with  the  addi- 
tion of  adjectives  characterizing  their 
quality  as  'black,'  or  'white,'  or  'sweet.'  or 
indicating  the  place  of  their  growth,  as 
Malaga  or  California,"  does  not  come 
w'thin  the  object  of  the  f^'^nstitut'^-'nal  pro- 
vision.    Higgins  V.  Keuffel.  140  U.  S.  428, 

431.  35    T,.    Fd.   470. 

Nor  is  a  label  placed  upon  a  bottle  of 
ink  ccnlp'ning  the  words  "waterproof 
drawing  ink"  the  subject  of  crpyright. 
Higgins  V.   Keuffel,  140  U.  S.  428,  430,  431, 

432,  433,  35   L.   Ed.  470. 
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composition,  at  least  to  the  extent  of  serving  some  purpose  other  than  as  a  mere 
advertisement    or   designation    of    the    subject   to    which    it    is   attached.^s 

Photographs. — But  the  constitutional  provision  is  broad  enough  to  cover  an 
act  authorizing  copyright  of  photographs,  so  far  as  they  are  representatives  of 
original  intellectual  conceptions  of  the  author. ^^ 

2.  Books. — There  is  a  clear  distinction  between  a  book  as  such,  and  the 
art  which  it  is  intended  to  illustrate,  the  former  may  be  the  subject  of  a  copy- 
right but  the  latter  cannot  be.  Where  the  truths  of  a  science  or  the  methods  of 
an  art  are  the  common  property  of  the  whole  world,  any  author  has  the  right 
to  express  the  one,  or  explain  and  use  the  other,  in  his  own  way.^^  Where  the 
art  which  a  book  teaches  cannot  be  used  without  employing  the  methods  and 
diagrams  used  to  illustrate  the  book,  or  such  as  are  similar  to  them,  such  meth- 
ods and  diagrams  are  to  be  considered  as  necessary  incidents  to  the  art,  and 
given  therewith  to  the  public;  not  given  for  the  purpose  of  publication  in  other 
works  explanatory  of  the  art,  but  for  the  purpose  of  practical  application.^^ 
The  copyright  of  a  book,  if  not  pirated  from  other  works,  is  valid  without  re- 
gard to  the  novelty,  or  want  of  novelty,  of  its  subject  matter.^^ 

3.  Painting  and  Engraving. — It  is  not  essential  that  painting  or  engraving 
shall  be  for  a  mechanical  end  to  bring  it  among  the  useful  arts,  the  progress  of 
which  congress  is  empowered  by  the  constitution  to  promote.  The  constitution 
does  not  limit  the  useful  to  that  which  satisfies  immediate  bodily  needs.^- 

4.  Pictorial  Illustrations. — Chromolithographs,  used  to  advertise  a  cir- 
cus, representing  actual  groups  of  persons,  one  of  the  pictures  representing  a 
ballet,  composed  from  hints  or  description  not  from  sight  of  a  performance 
are  "pictorial  illustrations,"  within  the  meaning  of  the  copyright  law,  and  are 
entitled  to  copyright  thereunder .^-^ 


28.  Article  must  have  some  value  as  ^ 
comDOsition. — Higgins  v.  Kcuffel,  140  U. 
S.   428,  4:il,  35   L.   Ed.  470. 

29.  Photographs. — Burrow-Giles  Lith- 
ographic Co.  V.  Sarony,  111  U.  S.  53,  58, 
28  L.  Ed.  349.  In  this  case  the  photo- 
graph, for  an  infringement  of  the  copy- 
right in  which  the  suit  was  bought,  was 
held  to  be  an  original  work  of  art,  the 
production  of  plaintiff's  intellectual  inven- 
tion. See,  also,  Thornton  v.  Schreiber, 
124  U.  S.  612,  613,  31   L.   Ed.   577. 

30.  Truths  of  a  science  or  methods  of  an 
art  cannot  be  copyrighted. — Baker  v.  Sel- 
den.  101   U.  S.  99,  102.  25  L.  Ed.  841. 

Thus  a  work  on  the  subject  of  book- 
keeping, though  only  explanatory  of  well- 
known  systems,  may  be  the  subject  of  a 
copyright.  Baker  v.  Selden.  101  U.  S.  99, 
102.'  25    L.    Ed.   841. 

But  the  system  exhibited  and  explained 
in  such  a  treatise  is  not  the  subject  of 
copyright.  Baker  v.  Selden,  101  U.  S.  99^ 
102,   25   L.   Ed.   841. 

The  same  distinction  may  be  predicated 
of  every  other  art  as  well  as  that  of  book 
keeping.  A  treatise  on  the  composition 
and  use  of  medicines,  be  they  old  or  new; 
on  the  construction  and  use  of  ploughs, 
or  watches,  or  churns;  or  on  the  mixture 
and  application  of  colors  for  painting  or 
dyeing;  or  on  the  mode  of  drawing  lines 
to  produce  the  effect  of  perspective,  would 
be  the  subject  of  copyright;  but  the  copy- 
right of  the  treatise  would  not  give  the 
exclusive  right  to  the  art  or  manufac- 
ture described  therein.  Baker  v.  Selden, 
101   U.    S.   99,   102.   25   L.    Ed.   841. 


31.  Methods  and  diagrams  in  a  work  ex- 
planatory of  an  art. — Baker  v.  Selden,  101 
U.   S.   99,   103,   25  L.    Ed.   841. 

The  copyright  of  a  book  on  bookkeep- 
ing cannot  secure  the  exclusive  right  to 
^lake,  sell,  and  use  account  books  pre- 
*pared  upon  the  plan  set  forth  in  such 
book.  In  using  the  art  explained  in  such 
a  work,  the  ruled  lines  and  headings  of 
accounts  must  necessarily  be  used  as  in- 
cident to  it.  Baker  v.  Selden,  101  U.  S. 
99.    104,   25    L.    Ed.    841. 

The  copyright  of  a  work  on  mathe- 
matical science  cannot  give  to  the  author 
an  exclusive  right  to  the  methods  of  oper- 
ation which  he  propounds,  or  to  the  dia- 
grams which  he  employs  to  explain  them, 
so  as  to  prevent  an  engineer  from  using 
them  whenever  occasion  requires.  Baker 
V.  Selden,  101  U.  S.  99.  103,  25  L.  Ed.  841. 

32.  Novelty  of  subject  matter  not  es-, 
sential.— Baker  v.  Selden,  101  U.  S.  99. 
103.    25    L.    Ed.    841. 

33.  Painting  and  engraving. — Bleistein 
v.  Donaldson  Lithographing  Co.,  188  U. 
S.  239.  249,  47   L.   Ed.   460. 

34.  Chromolithographs. — So  held  under 
Rev.  Stat.,  §  4952,  allowing  a  copyright 
to  the  author,  etc.,  of  any  engraving,  cut, 
print  or  chromo,  construed  in  connection 
with  the  act  of  1874,  c.  301.  §  3,  18  Stat. 
78,  79.  which  provides  that  "in  the  con- 
struction of  this  act  the  words  'engrav- 
ing,' 'cut,'  and  'print'  shall  be  applied  only 
to  pictorial  illustrations  or  works  con- 
nected with  the  fine  arts."  Bleistein  v. 
Donaldson  Lithoeraphing  Co.,  188  U.  S. 
239,   47   L.   Ed.    460. 


COPYRIGHT. 


607 


5.  Words  and   Ideas  Considered  as  Subjects  of  Copyright. The  ric^ht 

secured  by  the  copyright  act  is  not  a  right  to  the  use  of  certain  words,  be- 
cause they  are  the  common  property  of  the  human  race,  and  are  as  Httle' sus- 
ceptible of  private  appropriation  as  air  or  sunHght;  nor  is  it  the  right  to  ideas 
alone,  since  in  the  absence  of  means  of  communicating  them  they  are  of  value 
to  no  one  but  the  author.  But  the  right  is  to  that  arrangement  of  words  which 
the  author  has  selected  to  express  his  ideas.^^ 

6.  Drawing  from  Life  Does  Not  Preclude  Copyright.— The  fact  that 
a  picture  is  drawn  from  life  does  not  preclude  its  being  the  subject  of  copy- 
right.3«  Thus  a  portrait  is  the  subject  of  copyright.^^  and  so,  it  would  seem, 
is    a   chromolithograph    drawn    from    life.^^ 

C.  Persons  Entitled  to  Copyright— 1.  The  Author.— In  that  provision 
of  the  constitution  before  referred  to,-^  which  authorizes  congress  to  secure,  for 
limited  times,  to  authors,  the  exclusive  right  to  their  writings,  the  word  "au- 
thor" is  used  in  its  broader  sense,  and  involves  originating,  making  and  pro- 
ducing as   the  inventive  or  master  mind  the  thing  which  is   to  be  protected.''^ 

2.  Employer  of  Persons  Producing  the  Thing  Copyrighted. — A  person 
is  entitled  to  a  copyright  on  chromolithographs  produced  in  his  establishment  by 
persons   employed  and  paid  by  him  to  make  them.'*^ 

3.  Matter  Contained  in  Law  Reports. — Judicial  officers  can  secure  no 
copyright  on  the  products  of  the  labor  done  by  them  in  the  discharge  of  their 
judicial  duties  ;^2  ^or  can  a  judge  confer  any  title  by  assignment  on  the  state -^-^ 
or  upon  the  court  reporter ,'*^  sufficient  to  authorize  it  or  him  to  take  a  copyricr'ht 


35.  Words  and  ideas  considered  as  sub- 
jects of  copyright. — Holmes  v.  Hurst,  174 
U.   S.   82,  86,  43   L.   Ed.  904. 

"Or,  as  Lord  Mansfield  describes  it, 
'an  incorporeal  right  to  print  a  set  of 
intellectual  ideas,  or  modes  of  thinking, 
communicated  in  a  set  of  words  or  sen- 
tences, and  modes  of  expression.  It  is 
equally  detached  from  the  manuscript,  or 
any  other  physical  existence  whatsoever.' 
4  Burrows  2396."  Holmes  v.  Hurst.  174 
U.    S.    82,   86,  43    L.   Ed.   904. 

"The  nature  of  this  property  is  perhaps 
best  defined  by  Mr.  Justice  Erie  in  Jef- 
ferys  v.  Boosey,  4  H.  L.  C.  815,  867:  'The 
subject  of  property  is  the  order  of  words 
in  the  author's  composition;  not  the  words 
themselves,  they  being  analogous  to  the 
elements  of  matter,  which  are  not  ap- 
propriated unless  combined,  nor  the  ideas 
expressed  by  those  words,  they  existing 
in  the  mind  alone,  which  is  not  capable 
of  appropriation.'  "  Holmes  v.  Hurst,  174 
U.   S.   82,   86,  43  L.   Ed.  904. 

36.  Drawing  from  life  does  not  preclude 
copyright. — Bleistein  z'.  Donaldson  Lith- 
ographing Co.,  188  U.  S.  239,  47  L.  Ed. 
460. 

37.  Bleistein  v.  Donaldson  Lithograph- 
ing Co.,   188  U.   S.   239,  249.   47   L.   Ed.   460. 

38.  Bleistein  v.  Donaldson  Lithos^raph- 
ing  Co..  188  U.  S.   239,  47  L.   Ed.   460. 

39.  Art.  1,  §  8,  cl.  8.  See  ante,  "In  Gen- 
eral."   Ill,   A;    "Writings,"   III,   B,    1. 

40.  Meaning  of  term  "author"  as  used' 
in  constitution. — Burrow-Giles  Litho- 
graphic Co.  V.  Sarony,  111  U.  S.  53,  61,  28 
L.   Ed.  349. 

The  author  of  a  photograph  "is  the  per- 
son who  effectively  is  as  near  as  he  can 
be  the  cause  of  the  picture  which  is   pro- 


duced, that  is,  the  person  who  has  super- 
intended the  arrangement,  who  has  actu- 
ally formed  the  picture  by  putting  the  per- 
sons in  position,  and  arranging  the  place 
where  the  people  are  to  be."  Bret,  M.  R., 
in  Notting  v.  Jackson.  11  Q.  B.  D.  627, 
quoted  in  Burrow-Giles  Lithographic  Co. 
V.  Sarony.  Ill  U.  S.  53,  61,  28  L  Ed.  349. 
In  a  suit  for  an  infringement  of  a  copy- 
right in  a  photograph  the  plaintiff  held 
to  be  its  author.  Burrow-Giles  Litho- 
graphic Co.  V.  Sarony,  111  U.  S.  53,  60, 
28  L  Ed.  349. 

41.  Employer  of  persons  making 
chromolithographs.— Bleistein  v.  Donald- 
son Lithographing  Co.,  188  U.  S.  239,  248, 
47  L   Ed.  460. 

42.  Judicial  officers  not  entitled  to  copy- 
right.— Banks  v.  Manchester,  128  U  S 
244,  253,  32  L  Ed.  425;  Callaghan  v. 
Myers,   128   U.   S.   617,   647,   32   L    Ed.   547. 

43.  Judge  cannot  confer  title  on  state. — 
"Banks  7'.  Manchester,  128  U.  S.  244.  253, 
:32   L   Ed.  425. 

In  no  proper  sense  can  a  judge  who, 
in  his  judicial  capacity,  prepares  the  opin- 
ion or  decision,  the  statement  of  the  case 
and  the  syllabus  or  headnote,  be  regarded 
as  their  author  or  proprietor  in  the  sense 
of  §  4952  of  the  Revised  Statutes,  so  as 
to  be  able  to  confer  any  title  by  assign- 
ment on  the  state,  sufficient  to  authorize 
it  to  take  a  copyright  for  such  matter, 
under  that  section,  as  the  assignee  of  the 
author  or  proprietor.  Banks  v.  Manches- 
ter,  128   U.   S.   244.   253,   32   L    Ed.   425. 

44.  Judge  cannot  confer  title  upon  court 
reporter. — Banks  v.  Manchoster,  128  U.  S. 
244,  253.  32  L  Ed.  425;  Wheaton  v.  Pe- 
ters. 8  Pet.  591,  668,  8  L   Ed.  1055. 
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for  such  matter.  This  rule  is  grounded  on  pubHc  pohcy.'*^  But  there  is  no 
ground  of  public  policy  on  which  a  reporter  who  prepares  a  volume  of  law 
reports,  can,  in  the  absence  of  a  prohibitory  statute,  be  debarred  from  obtain- 
ing a  copyright  for  the  volume,  which  will  cover  the  matter  which  is  the  result 
of  his  intellectual  labor ;  and  this  though  he  is  a  sworn  public  officer  and  is  paid 
a  fixed  salary  for  his  labors."*^  The  matter  which  may  be  copyrighted  by  the 
reporter  includes  the  title  page,  table  of  cases,  headnotes,  statements  of  facts, 
arguments  of  counsel,  index,  order  of  arrangement  of  the  cases,  division  of  the 
reports  into  volumes,  numbering  and  paging  of  the  volumes,  table  of  the  cases 
cited  in  the  opinions  (where  such  table  is  made),  and  the  subdivision  of  the 
index  into  appropriate,  condensed  titles,  involving  the  distribution  of  the  sub- 
jects of  the  various  headnotes,  and  cross  references,  where  such  exist;*'''  but 
the  reporter  cannot  secure  a  copyright  in  the  written  opinions  of  the  court^^ 
4.  Assignee  of  the  Author. — The  legal  assignee  of  the  author  is  entitled 
to  copyright.^^  Whether  under  an  agreement  or  assignment  the  legal  owner- 
ship of  a  manuscript  passed  so  as  to  entitle  the  assignee  to  acquire  a  copyright, 
is  to  be  determined  from  the  terms  of  the  agreement  construed  in  the  light  of  the 
relations  of  the  parties,  their  subsequent  action  in  regard  thereto,  and  all  the  sur- 
rounding circumstances.^*^      To   prove   such    legal   ownership   by   assignment,   an 


45.  Rule  grounded  upon  public  policy. — 

Banks   v.    Manchester.   128   U.    S.   244,   253, 
32    L.    Ed.    425. 

As  to  the  right  of  the  assignee  of  the 
author  to  acquire  a  copyright,  see  post, 
"Assignee    of   the   Author,"    III,    C,   4. 

46.  Right  of  reporter  to  copyright. — : 
Callaghan  v.  Myers,  128  U.  S.  617,  647,  32 
L.   Ed.   547. 

The  reporter,  in  the  absence  of  any  in- 
hibition forbidding  him  to  take  a  copy- 
right for  that  which  is  the  lawful _  sub- 
ject of  copyright  in  him,  or  reserving  a 
copyright  to  the  government  as  the  as- 
signee of  his  work,  is  not  deprived  of  the 
privilege  of  taking  out  a  copyright  which 
would  otherwise  exist.  There  is  in  such 
case  a  tacit  assent  by  the  government  to 
his  exercising  such  privilege.  Callaghan 
V.  Myers.  128  U.  S.  617,  647.  32  L.  Ed.  547. 

47.  Callaghan  v.  Myers,  128  U.  S.  617, 
640,   32   L.    Ed.   547. 

48.  Callaghan  v.  Myers,  128  U.  S.  617, 
649.  32  L.  Ed.  547;  Banks  v.  Manchester, 
128' U.  S.  244,  253,  32  L.  Ed.  425;  Wheaton 
V.   Peters,  8  Pet.  591,  668,  8  L.  Ed.   1055. 

49.  Assignee  of  author  entitled  to  copy- 
right.—Rev.    Stat..    §    4952. 

This  was  the  rule  under  the  act  of  Feb. 
3,  1831.  §§  1,  4.  Mifflin  v.  White  Co.,  190 
U.   S.   260,   47   L.   Ed.   1040. 

50.  Agreement  held  to  convey  full  right 
of  property  in  manuscript. — Where  in  con- 
sideration of  an  agreement  by  publishers 
to  pay  him  a  certain  sum  of  money,  and 
the  performance  of  specified  duties  in 
connection  with  the  publication,  a  re- 
porter of  judicial  decisions  agreed  in  1828 
"to  furnish  in  manuscript  the  reports  of 
his  court  for  publication,"  with  an  addi- 
tional clause  that  the  "publishers  shall 
have  the  copyright  of  said  reports,  to 
them  and  their  assigns  forever,"  it  was 
held,  on  a  bill  filed  by  the  reporter's  exec- 
utrix for  an  injunction,  and  an  account 
of  profits   after   the   expiration   of   twenty- 


eight  years  from  the  entry  of  copyright 
(A.  D.  1836),  that  the  publishers  had  a 
full  right  of  property  in  the  manuscript; 
and  accordingly  that  they  could  publish 
not  only  for  the  twenty-eight  years  dur- 
ing which  the  act  of  May  31st,  1790  (the 
only  copyright  act  in  force  when  the 
agreement  was  made),  gave  an  author 
and  his  assigns  the  exclusive  right  to 
print,  reprint,  publish  and  vend,  but  also 
during  the  fourteen  years  granted  by  the 
act  of  February  3rd,  1831,  subsequently 
passed,  by  which  the  exclusive  right  was 
continued  to  the  author  if  alive,  or  if  dead 
to  his  widow,  child,  or  children.  It  was 
further  held  that  this  view  was  confirmed 
by  the  fact  that  a  notice  had  been  given 
in  1858.  by  the  reporter  to  his  publishers, 
that  he  himself  claimed  the  right  to  pub- 
lish on  the  expiration  of  the  first  twenty- 
eight  years,  and  forbade  them  to  publish 
further,  and  that  they  in  reply  denied  his 
right  and  asserted  their  own,  and  that 
though  the  reporter  lived  till  1868,  ten 
years  after  this  correspondence,  no  fur- 
ther notice  was  taken  of  this  subject,  and 
no  attempt  made  by  the  reporter,  by  act  or 
protest,  to  interfere  with  the  exercise  of 
the  right  of  the  publishers  to  publish  and 
sell  Paige  v.  Banks.  13  Wall.  608,  20  L. 
Ed.   709. 

Evidence  showing  that  the  title  had 
passed  from  author  to  plaintiff. — In  a 
suit  for  infringement  of  copyright  of  a 
book,  evidence  held  to  show  that  by  cer- 
tain contracts  the  author  had  parted  with 
the  title  to  the  book,  and  that  such  title 
had  vested  in  the  plaintifif.  Bedford  v. 
Scribner,  144  U  S  488,  504.  505,  36  L.  Ed. 
514. 

Agreement  held  not  to  convey  legal 
ownersh'p  of  manuscript — On  the  27th 
of  December,  1847.  C.  was  appointed  state 
reporter,  under  a  statute  of  the  state  of 
New  York,  which  office  he  held  until  the 
27th  of  December,  1851.     During  his  term 
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express  assignment  need  not  be  proved.     The  facts  proved  may  give  rise  to  a 
presumption  of  an  assignment.^  ^ 

D.  Proceeding's  to  Obtain  Copyright — 1.  In  General. — Congress  invest- 
ing in  authors  the  right  to  a  monopoly  of  publication  has  the  power  to  prescribe 
the  conditions  on  which  such  right  shall  be  enjoyed,^^  ^nd  no  one  can  avail  him- 
self thereof,  unless  he,  in  substance  at  least,  pursues  the  statutory  method  of 
securing  it.^^  Under  the  copyright  law  a  previous  examination  by  a  proper  tri- 
bunal as  to  the  originality  of  a  book,  map,  or  other  matter  offered  for  a  copy- 
right, is  not  required.^'* 

2.  Time  oe  Application. — There  is  no  fixed  time  within  which  an  author 
must  apply  for  a  copyright,  so  that  it  be  before  publication.^^ 

3.  Name  in  Which  Copyright  May  Be  Taken  Out. — Name  under 
Which  Persons  Entitled  Conduct  Their  Business. — Copyright  may  be 
taken  out  in  the  name  under  which  the  persons  entitled  to  it  conduct  their  busi- 
ness.^^^ 

Name  of  Assignee  of  Author. — Under  the  act  of  February  3,  1831,  the 
legal  assignee  of  an  author  might  take  out  the  copyright  in  his  own  name.^^ 

4.  Deposit  of  Title  and  Copte.s  of  Book — a.  Conditions  Precedent  to  Per- 
fection of  Copyright. — The  copyright  laws  require,  as  conditions  precedent  to 
the  perfection  of  a  copyright  in  a  book,  that  a  printed  copy  of  the  title  shall, 


of  office,  viz,  in  3  850,  he,  in  conjunction 
with  the  comptroller  and  secretary  of 
state,  acting  under  the  authority  of  a 
statute,  made  an  agreement  with  certain 
persons,  that  for  five  years  to  come  they 
should  have  the  publication  of  the  de- 
cisions of  the  court  of  appeals  and  the 
exclusive  benefit  of  the  copyright.  At 
the  expiration  of  C.'s  term,  viz,  on  the 
27th  of  December,  1851,  he  had  in  his 
possession  sundry  manuscript  notes,  and 
the  decisions  made  at  the  ensuing  Janu- 
ary term  were  also  placed  in  his  hands 
to  be  reported.  Out  of  these  materials  he 
made  a  volume,  and  sold  it  upon  his  own 
private  account.  It  was  held,  that  what- 
ever remedy  the  assignees  may  have  had 
against  C.  individually,  they  were  not  to 
be  considered  as  the  legal  owners  of  the 
manuscript,  under  the  copyright  act,  and 
were  not  entitled  to  an  injunction  to  pre- 
vent the  publication  and  sale  of  the  vol- 
ume. Little  V.  Hall,  18  How.  165,  15  L. 
Ed.    328. 

Evidence  not  showing  authority  of  pub- 
lishers to  obtain  copyright. — Evidence  held 
not  to  show  that  the  author  of  a  work 
appearing  serially  in  a  magazine  author- 
ized the  publishers  of  the  magazines 
to  obtain  a  copyright  in  their  own  name. 
Mifflin  V.  White  Co..  190  U.  S.  260,  262, 
263,  47  L.  Ed.  1040. 

51.  Facts  raising  presumption  of  as- 
signment by  married  woman. — Where  the 
author  of  certain  books  is  a  married 
woman  and  the  proof  shows  that  she  from 
time  to  time  settled  with  the  owners  of 
the  copyright  for  her  royalties,  the  court 
will  presume  that  her  legal  title  as  the 
author  of  the  books  was  in  some  due  and 
proper  manner  conveyed  to  and  vested 
in  the  person  who  secured  the  copyright 
thereof;  and  acau'escence  for  many  vears, 
by  all  the  parties,  in  that  claim  of  pro- 
4  U  S  .Eac-.39 


prietorship  in  the  copyright,  is  enough  to 
answer  the  suggestion  of  the  husband's 
possible  marital  interest  in  his  wife's  earn- 
ings. Belford  v.  Scribner,  144  U.  S.  48«, 
504,   36   L.   Ed.   514. 

52.  Power  of  congress  to  prescribe  con- 
ditions to  monoply  of  publication. — Whea- 
ton  V.  Peters.  8  P^^t.  591,  663,  8  L.  Ed.  1055. 

53.  Statutory  method  of  securing  copy- 
right must  be  pursued. — Wheaton  v.  Pe- 
ters, 8  Pet,  591,  664,  8  L.  Ed.  1055;  Mif- 
flin V.  White  Co.,  190  U.  S.  260,  264,  47 
L.  Ed.  1040;  Banks  v.  Manchester,  128 
U.    S.    244.    252.    32    L.    Ed.    425. 

In  a  suit  for  infringement  of  the  copy- 
right of  a  book,  evidence  held  to  show 
that  the  copyright  was  secured  in  ac- 
cordance with  law  in  both  editions  of  tiie 
book.  Belford  v.  Scribner,  144  U.  S.  4S8, 
36  L.  Ed.  514. 

54.  Examination  as  to  originality  not 
required. — Burrow  Giles  Lithographic  Co. 
V.   Sarony.  Ill  U.   S.  53,  59,  28  L.   Ed.   349. 

55.  Time  of  application. — Holmes  v. 
Hurst,  174  U.  S.  82,  43  L.  Ed.  904.  See, 
post,  "Efifect  of  Prior  Publication,"  III,  G. 

56.  Name  under  which  persons  entitled 
to  conduct  their  business. — Copyrighcs  of 
chromolithographs  were  held  to  be  taken 
out  in  the  proper  names  where  one  was 
taken  out  in  the  name  of  the  Courier 
Company,  an  unincorporated  joint-stock 
association  formed  under  the  laws  of  New 
York,  Laws  of  1894,  c.  235.  and  made  up 
of  the  persons  entitled  to  the  copyrights, 
and  the  others  in  the  name  of  the  Courier 
Lithographing  Company  which  was  a 
trade  variant  on  the  name  of  the  Courier 
Company.  Bleistein  v.  Donaldson  Lith- 
ographing Co.,  188  U.  S.  239,  249,  47  L. 
Ed.  460.  See,  also.  Belford  v.  Scribner, 
144   U.    S.   488,   36  L.   Ed.    514. 

57.  Name  of  assignee  of  author. — Mifflin 
V.  White  Co.,  190  U.  S.  260,  47  L-  Ed.  1040. 
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before  publication,  be  deposited  in  the  prescribed  office,58  ^nd  that  not  later 
than  the  day  of  publication  thereof,  two  copies  of  the  book  be  deposited  in  such 
oflfice.''® 

b.  Whai  Constitutes  Publication. — A  delivery  by  a  state  reporter  of  a  number 
of  copies  of  a  state  report  to  the  secretary  of  state  for  the  use  of  the  state, 
as  required  by  law,  the  reporter  receiving  the  stipulated  price  for  them,  con- 
stitutes a  pubhcation  of  the  vohime  wnthin  the  meaning  of  the  copyright  law.'^"^ 

c.  Purpose  of  Deposit. — The  copyright  books  deposited  are  quasi  records, 
kept  for  public  examination,  one  object  no  doubt  being  to  enaole  other  au- 
thors to  inspect  them  in  order  to  ascertain  precisely  what  was  the  subject  of 
copyright.^  ^ 

d.  Certificate  of  Deposit  as  Ezndcnce. — The  certificate  of  the  officer  in  whose 
office  a  copy  of  the  title  of  a  book  and  copies  of  the  book  are  required  to  be  de- 
posited that  such  deposits  were  made  within  the  time  specified,  is  competent 
evidence  to  show  that  deposits  were  duly  made.*'^ 


58.  Deposit  of  printed  copy  of  title. — 

Thompson  v.  Hubbard,  131  U.  S.  123,  151, 
33  L.  Ed.  76;  Callaghan  v.  Myers,  128  U. 
S.  617,  651,  32  L.  Ed.  547;  Holmes  v. 
Hurst,  174  U.  S.  82.  87,  43  L.  Ed.  904; 
Wheaton  v.  Peters,  8  Pet.  591,  644,  8  L. 
Ed.   1055. 

59.  Deposit  of  copies  of  book. — Rev. 
Stat.,   §    4956. 

Revised  Statute,  §  4956,  which  prior  to 
its  amendment  by  the  act  of  March  3,  1891, 
c.  565,  §  3,  required  two  copies  of  a  book' 
upon  which  a  copyright  was  desired,  to 
be  delivered  at  the  office  of  the  librarian 
of  congress  or  deposited  in  the  mail  ad- 
dressed to  the  librarian,  within  ten  days 
from  the  publication  thereof,  was  substan- 
tially and  sufficiently  complied  with  where 
the  deposit  was  made  one  day  before  the 
poblrcation.  Belford  v.  Scribner,  144  U. 
S.   488,   36   L.    Ed.   514. 

The  deposit  of  two  copies  of  the  book, 
within  ten  days,  after  its  publication, 
either  with  the  librarian  of  congress,  or  m 
the  mail  addressed  to  him.  was  an  essen- 
tial condition  of  the  proprietor's  right. 
Merrell  v.  Tice.  104  U.  S.  557,  560,  26  L. 
Ed.  854;  Thompson  v.  Hubbard,  131  U. 
S.   123,   150,   33   L.    Ed.   76. 

Under  the  act  of  February  3,  1831,  c. 
18,  §  4,  4  Stat.  436,  the  deposit  of  a  copy 
of'  the  book  within  three  months  after 
publication,  was  a  condition  precedent  to 
the  perfection  of  the  copyright.  Callaghan 
V    Mvers,  123  U.  S.  617,  651.  32  L.  Ed.  547. 

Although,  under  §  6  of  this  act  the  ex- 
clusive right  to  the  copyright  vested  upon 
the  recording  of  the  title  of  the  book  and 
ran  for  the  prescribed  period  from  that 
date  and  although  the  right  of  action  for 
infringement,  under  §  6,  also  accrued  at 
that  time.  yet.  under  §  4  of  the  act,  in  re- 
spect at  least  to  suits  brought  after  three 
months  from  the  publication  of  the  book, 
it  wa"?  essential  to  show,  as  a  condition 
precedent  to  the  right  to  maintain  the 
suit  that  a  copy  of  the  bonk  was  deliv- 
ered to  the  clerk  of  the  district  court 
within  three  months  from  the  pubhcation. 
Callaghan  v.  Myers,  12«  U.  S.  617,  651,  32 
L.   Ed.  547. 


The  act  of  1790  required  that  within  six 
months  after  the  publication  of  a  copy- 
righted book,  a  copy  should  be  deposited 
in  the  department  of  state;  and  although  a 
right  undoubtedly  accrued  upon  a  deposit 
of  the  title  of  the  book,  and  a  record  made 
and  printed  in  the  manner  prescribed,  yet 
such  right  was  not  perfect,  the  deposit 
of  the  copy  of  the  book  being  essential  to 
a  perfect  title.  Wheaton  v.  Peters,  8  Pet. 
591,    664,    8    L.    Ed.    1055. 

The  acts  of  congress  authorizing  the 
appointment  of  a  reporter  of  the  decisions 
of  the  supreme  court  of  the  United  States, 
required  the  delivery  of  eighty  copies  of 
each  volume  of  the  reports  to  the  depart- 
ment of  state.  A  compliance  with  this 
statutory  requirement  did  not  exonerate 
the  reporter  from  the  deposit  of  a  copy  in 
the  department  of  state,  required  by  the 
act  of  1790;  the  eighty  copies  delivered 
under  the  reporter's  act  were  delivered  for 
a  different  purpose,  and  could  not  excuse 
the  deposit  of  one  volume  as  especially 
required  by  the  copyright  act.  Wheaton 
V.  Peters.  8  Pet.  591.  667,  8  L.   Ed.  1055. 

60.  Delivery  of  copies  of  state  report 
to  secretary  of  state. — Callaghan  v.  Myers, 
128  U.  S.  617,  656,  32  L.  Ed.  547. 

Therefore,  where  a  copy  of  such  volume 
was  not  deposited  in  the  office  of  the 
clerk  of  the  United  States  district  court 
until  more  than  three  months  after  such 
delivery  to  the  secretary  of  state,  the  re- 
quirement of  the  act  of  February  3,  1831, 
ch.  16,  §  4.  4  Stat.  436.  requiring  a  deposit 
of  a  copy  of  a  copyright  book  in  the  of- 
fice of  such  clerk  within  three  months 
after  publication,  was  not  complied  with, 
and  the  copyright  failed.  Callaghan  v. 
Mvers.  128  U.  S.  617,  656,  32  L.  Ed.  547. 

61.  Purpose  of  deposit. — Merrell  v.  Tice, 
104  U.   S.  557.  561.  26  L.   Ed.  854. 

62.  Certificate  of  deposit  as  evidence. — 
The  certificate  of  the  librarian  of  con.gress 
that  two  copies  of  a  copyrighted  book 
were  received  by  him  within  ten  days 
after  publication,  is  competent  evidence  to 
show  that  such  copies  were  duly  de- 
posited, as  required  by  Rev.  Stat.,  §  4956, 
prior    to    its    amendment    by    the    act    of 
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e.  Presumption  as  to  Time  of  Deposit. — Generally,  where  it  is  shown  that  a 
copy  of  the  title  of  a  book  and  a  copy  of  the  book  itself  have  been  deposited  in 
the  place  specified,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that   the   deposit  was   made  within  the  required  time.^^ 

5.  Notice  of  Copyright — a.  Necessity  of  Notice. — To  entitle  a  person  to 
the  benefit  of  the  copyright  act  he  must  give  information  of  his  copyright  by 
causing  to  be  inserted  in  the  several  copies  of  each  and  every  edition  published, 
during  the  term  secured,  a  notice  of  such  copyright.^-*  This  requirement  has 
always  been  held,  under  all  or  the  statutes,  to  be  one  of  the  conditions  prece- 
dent to  the  perfection  of  the  copyright. ^^ 

The  grantee  of  a  copyright,  while  he  owns  it,  must  give  the  required  no- 
tice in  the  copies  of  every  edition  which  he  publishes. ^^ 


March  3,  1891,  ch.  565,  §  3.  although  such 
certificate  is  not  under  seal.  Belford  v. 
Scribner.    144   U.    S.   488,   36    L.    Ed.    514. 

In  an  earlier  case  Merrell  v.  Tice,  104 
U.  S.  557,  561,  26  L.  Ed.  854.  Bradley,  J., 
who  delivered  the  opinion  of  the  court, 
had  said  that  it  might  admit  of  consider- 
able doubt  whether  the  certificate  of  the 
librarian,  even  though  under  his  official 
seal,  would  be  competent  evidence  of  the 
due   deposit  of  copyrighted   books. 

A  certificate,  properly  signed  and 
sealed,  given  by  the  clerk  of  the  district 
court  of  the  United  States  certifying  that 
a  copy  of  the  title  of  a  book  had  been  de- 
posited in  his  office,  was  given  in  evidence 
in  an  action  for  infringement  of  a  copy- 
right. After  the  seal  and  signature  was 
written  "Work'  deposited  Jan'y  17th.  1866. 
Wm.  H.  Bradley  Crk."  It  was  held,  that 
it  was  a  sufficient  certificate  by  the  clerk 
who  signed,  both  of  the  fact  and  the  date 
of  deposit  of  the  book,  and  prima  facie 
evidence  of  the.  deposit  of  the  title.  Cal- 
laRhan  v.  Myers,  128  U.  S.  617,  625,  32  L-. 
Ed.   547. 

The  certificate  of  the  librarian  of  con- 
gress stated  that  the  title  of  a  book  had 
been  deposited  in  his  office.  This  was 
signed  and  sealed  and  after  the  signature 
and  seal  was  written,  "Two  copies  of  the 
above  publication  deposited  December  6, 
1876."  It  was  held,  that  this  memorandum 
was  not  admissible  except  as  against  the 
party  making  it.  Merrell  v.  Tice,  104  U. 
S.    557.   560,   26    L.    Ed.    854. 

63.  Presumptions  as  to  time  of  deposit. 
— In  the  absence  of  evidence  to  the  con- 
trary it  must  be  presumed  that  the  de- 
posit of  the  title  of  a  book  was  made  be- 
fore publication,  and  where  the  work  pur- 
ports to  have  been  deposited  within  three 
months  after  the  date  of  the  depos't  of 
the  title,  that  it  was-  deposited  within 
three  months  after  publication.  Callaghan 
V.  Myers.  128  U.  S.  '617.  652,-  32  L.  Ed.  547. 

But  where  it  appears  that  a  book  was 
deposited  five  months  and  five  davs  after 
the  deposit  of  the-title.  it  cannot  be  pre- 
sumed that  such  deposit  of  the  book  was 
made  within  three  months  after  publica- 
tion. Callaehan  v.  Myers,  128  U.  S.  617, 
655.  32   L.   Ed.   547. 

Where  the  certificate  of  the  deposit 
shows    that   the    title    of   a   book   and   the 


book  itself  were  deposited  on  the  same 
date,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  de- 
posit of  the  title  was  made  before  publi- 
cation, and  that  the  deposit  of  the  work, 
though  made  on  the  same  day  with  the 
deposit  of  the  title,  was  not  made  prior 
to  publication.  Callaghan  v.  Myers,  128 
U.     S.     617,     655,     32     L.     Ed.     547. 

On  October  23,  1866,  copies  of  state  re- 
ports were  delivered  to  the  secretary  of 
state,  and  the  title  and  work  were  both 
deposited  in  the  office  of  the  clerk  of  the 
district  court  of  the  United  States  on  that 
day.  It  was  held  that  the  presumption 
was,  in  the  absence  of  evidence  to  the 
contrary,  that  the  deposit  of  the  title  pre- 
ceded the  publication,  and  that  the  de- 
livery of  the  copies  to  the  secretary  of 
state  preceded  the  deposit  of  the  work  in 
the  clerk's  office.  Callaghan  v.  Myers, 
128  U.   S.  617,  657,  32  L.   Ed.  547. 

64.  Notice  of  copyright. — Act  of  June 
18,  1874.  c.  301.  §  1;  Mifflin  v.  Button,  190 
U.  S.  265,  266,  47  L.  Ed.  1043;  Thompson 
V.  Hubbard,  131  U.  S.  123,  149,  33  L,. 
Ed.   76. 

65.  Notice  a  condition  precedent  to 
perfection  of  copyright. — Thompson  v. 
Hubbard,  131  U.  S.  123,  150,  33  L.  Ed.  76; 
Callaghan  v.  Mvers,  128  U.  S.  617,  651,  32 
L.  Ed.  547:  Wheaton  v.  Peters,  8  Pet. 
591.  8  L.   Ed.   1055. 

66.  Grantee  of  copyright  must  give  re- 
quired notice. — Thompson  v.  Hubbard. 
131   U.   S.   123.   151,   33   L.   Ed.   76. 

It  is  not  sufficient  to  protect  the  grantor 
in  such  case  that  the  grantor,  while  he 
owned  the  copyright,  gave  the  required 
notice  in  the  copies  of  every  edition  he 
published,  while  it  was  his  copyright. 
Thompson  v.  Hubbard,  131  U.  S.  123, 
148.   149.   150.   33   L.   Ed.   76. 

Tender  §  .5  of  the  act  of  Februarv  3.  1831, 
which  provided  that  no  person  should  be 
entitled  to  the  benefit  of  the  act  unless  he 
should  give  information  of  his  copyright 
by  causing  to  be  inserted  in  the  several 
copies  of  each  and  every  edition  published 
durins-  the  term  secured  a  notice  of  such 
copvripht,  the  copyright  of  a  novel  was 
vitiated  by  the  subsequent  publication  of 
certain  chapters  thereof  in  a  magazine, 
without  other  notice  of  convrio^ht  than  the 
entry  of  the  magazine  by  its  publishers  un- 
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b.  Object  of  Notice. — The  object  of  the  statutory  requirement  is  to  give 
notice  of  the  copyright  to  the  pubHc  by  placing  upon  each  copy  of  the  thing  copy- 
righted, in  some  visible  shape,  the  name  of  the  author,  the  existence  of  the  claim 
of  exclusive  right,  and  the  date  at  which  this  right  was  obtained.'^'^ 

c.  Form  and  Essential  Requisites  of  Notice. — The  following  is  the  form  of 
notice  which  the  owner  of  a  copyright  is  required  to  give  "  'entered  according 
to  act  of  congress  in  the  year  — ,  by  A.  B.,  in  the  office  of  the  Librarian  of  Con- 
gress, at  Washington'  or  at  his  option  the  word  'copyright,'  together  with  the 
year  the  copyright  was  entered,  and  the  name  of  the  party  by  whom  it  was  taken 
out."^^  Where  the  thing  coyprighted  is  a  book,  this  notice  must  be  printed  on 
the  title  page,  or  the  page  directly  following  it.^^  The  statutory  requirement  is 
not  complied  with  where  the  grantee  of  a  copyright,  in  some  of  the  books  pub- 
lished by  him,  fails  to  give  the  name  of  the  person  by  whom  they  were  copy- 
righted, and  in  others,  fails  to  give  the  date  at  which  the  copyright  was  enteredJ"^ 
Nor  is  there  a  sufficient  compliance  with  the  requirements  of  the  statute  where 
the  fact  of  registration  alone  is  placed  on  a  copyrighted  label,  and  the  word 
copyright  is  not  usedJ^  In  the  case  of  a  photograph  of  one  Napoleon  Sarony, 
the  following  notice  found  on  each  photograph,  "copyright  1882,  by  N.  Sarony," 
was  held  to  be  a  sufficient  compliance  with  the  statutory  requirements.'^ 2  \ 
variance  between  the  certificate  of  the  deposit  of  the  title  of  a  work,  and  the 
notice  of  the  entry  of  copyright  in  the  work  as  published,  as  to  the  name  of  the 
person  by  whom  the  deposit  was  made,'^  or  a  variance  as  to  the  date  of  the 
entry  of  the  copyright,"'*  will  not,  unless  it  is  material,  vitiate  the  copyright. 
But  in  determining  whether  a  notice  of  copyright  is  misleading  the  court  is  not 
bound  to  look  beyond  the  face  of  the  notice,  and  inquire  whether  under  the  facts 
of  the  particular  case,  it  is  reasonable  to  suppose  an  intelligent  person  could 
actually  have  been  misled.'^'^ 


der  its  own  title.  Mifflin  v.  Button,  190 
U.  S.  2r35,  266.  47  L.  Ed.  1043.  See  post, 
"Effect   of   Prior   Publication,"   III,   G. 

67.  Object  of  notice. — Burrow-Giles 
Lithographic  Co.  v.  Sarony,  111  U.  S.  53, 
55,   28   L    Ed.   349. 

>  68.  Form  of  notice. — Act  of  June  18, 
1874.   ch.   301.   18   Stat.   78. 

69.  Where  notice  must  be  printed. — ■ 
Thompson  v.  Hubbard,  131  U.  S.  123,  148, 
33   L.    Ed.   76. 

70.  Noncompliance  with  statutory  re- 
quirements by  grantee  of  copyright. — 
Thompson  v.  Hubbard,  131  U.  S.  123,  33 
L.    Ed.   76. 

71.  Omission  of  word  "copyright"  fatal. 
— Higgins  V.  Keuffel,  140  U.  S.  428,  434. 
35    L.    Ed.    470. 

72.  Sufficient  notice  of  copyright  of 
photograph. — Burrow-Giles  Lithographic 
Co.  V.  Saron;  .  n  U.  S.  53,  55,  28  L  Ed. 
349.  The  cou;  "  ...  this  case  said  that  if  the 
name  Sarony  alone  had  been  used  it  would 
have  been  a  sufficient  designation  of  the 
author  until  it  was  shown  that  there  was 
some   other   Sarony. 

73.  Variance  as  to  name  of  person  by 
whom  copyright  was  entered,  held  imma- 
terial.—  In  regard  to  the  volume  of  a  book 
which  was  deposited  in  the  office  of  the 
clerk  of  the  district  court  of  the  United 
States;  it  was  objected  that  the  certificate 
of  tHe  clerk  showed  that  the  printed  title 
was  deposited  by  "E.  B.  Myers  &  Chan- 
dler," and  that  the  printed  notice  of  the 
entry  of  copyright  in  the  volume  as  pub- 


lished purported  to  show  that  the  copy- 
right was  entered  by  E.  B.  Myers  alone. 
It  was  held  that  under  the  circumstances 
of  the  case,  as  the  printed  notice  con- 
tained the  name  of  E.  B.  Myers,  the  vari- 
ance was  immaterial,  and  the  statute  re- 
quiring the  name  of  the  person  by  whom 
the  copyright  is  entered  to  be  shown  was 
substantially  complied  with.  Callaghan  v. 
Myers,   128  U.   S.    617,   657,   32   L    E^d.   547. 

74.  Immaterial  variance  as  to  date  of 
entry  of  copyright. — The  title  of  a  certain* 
volume  was  deposited  in  the  office  of  th^ 
clerk  of  the  district  court  of  the  United! 
States  on  January  28,  1867,  and  the  no- 
tice printed  in  the  book  purported  to  show 
that  the  copyright  was  entered  in  1866. 
The  statute  required  that  each  copy  of 
the  book  should  have  inserted  in  it  a 
statement  of  the  year  the  copyright  was 
entered.  It  was  held  that  the  variance 
was  immaterial,  inasmuch  as  the  state- 
ment that  the  title  was  recorded  in  an 
earlier  year  than  the  actual  year,  being  con- 
clusive on  the  person  taking  the  copy- 
right, could  cause  no  injury  to  any  per- 
son or  to  the  public,  because  the  copy-, 
right  would  expire  in  twenty-eight  year!) 
from  the  expiration  of  the  year  stated  in 
the  notice  in  the  book,  and  not  in  twenty- 
eight  years  from  the  time  of  the  record- 
ing of  the  title.  Callaghan  v.  Myers,  128 
U.    S.   617,   6.57,   32   L    Ed.    547_. 

75.  Whether  notice  is  misleading  de- 
termined from  face  thereof. — Mifflin  v. 
White  Co.,  190  U.  S.  260.  264,  47  L  Ed. 
1043. 
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E.  Renewal  of  Copyright.— A  copyright  may  be  renewed  for  the  term  of 
fourteen  years  by  complying  with  the  statutory  requirements  in  regard  theretoJ^ 

F.  What  the  Copyright  Protects  and  the  Measure  of  Protection.— It 
is  the  intellectual  production  of  the  author  which  the  copyright  pro- 
tects   and    not    the   particular    form   which    such   production   ultimately   takes.'^'^ 

Measure  of  Protection. — As  has  previously  been  stated,  the  constitution 
of  the  United  States  empowers  congress  to  secure,  "for  limited  times,"  to 
authors,  the  exclusive  right  to  their  writings."^ ^  It  contemplates,  therefore, 
that  this  exclusive  right  shall  exist  but  for  a  limited  period,  and  that  the  period 
shall  be  subject  to  the  discretion  of  congress.'^^  In  pursuance  of  this  authority 
congress  has  fixed  the  time  during  which  the  exclusive  right  shall  be  enjoyed 
at  twenty-eight  years,  with  a  right  of  renewal  for  fourteen  years  longer.so  I')ir- 
ing  this  period  the  owner  of  the  copyright  has  the  exclusive  right  of  multiplying 
copies  of  the  thing  copyrighted.^^ 

G.  Effect  of  Prior  Publication. — An  author  is  only  entitled  to  a  copyright 
of  books  not  printed  and  published. ^2  jf  i-ig  permits  his  intellectual  production 
to  be  published  either  serially  or  collectively,  his  right  to  a  copyright  is  lost.^^ 

H.  Transfer  of  Copyright— 1.  Right  to  Transfer. — A  copyright,  which 
vests  the  sole  and  exclusive  right  of  publishing  and  selling  the  thing  in  which 
the  copyright  is  secured,  in  the  person  to  whom  it  has  been  granted  by  the 
government,  as  against  all  persons  not  deriving  title  through  him,  is  property 
capable  of  being  assigned  by  him  at  his  pleasure. ^^  The  property  in  the  copy- 
right is  distinct  from  the  property  in  the  instruments  by  which  copies  of  the 
thing  copyrighted  are  multiplied,  and  each  may  be  owned  and  transferred  in- 
dependent of  the  other  ;^5  and  a  sale  on  execution  of  such  instruments  does  not 


76.  Renewal  of  copyright. — Rev.  Stat., 
§  49.54. 

Under  the  acts  of  1790  and  1802  a  re- 
newal of  the  copyright  of  a  book  for  the 
term  of  fourteen  years  could  only  be  ob- 
tained by  having  the  title  page  recorded, 
with  the  clerk  of  the  district  court,  and 
the  record  published  on  the  page  next  to 
that  of  the  title,  and  public  notice  given, 
within  six  months  before  the  expiration 
of  the  first  term.  Wheaton  v.  Peters.  8 
Pet.  591,  664,  8  L.  Ed.  1055. 

77.  What  the  copyright  protects. — 
Holmes  v.  Hurst,  174  U.  S.  82.  89,  43  L. 
Ed.  904. 

78.  Const.  U.  S.  art.  1,  §  8,  cl.  8.— See, 
ante,  "In   General,"  III,  A. 

79.  Period  of  copyright, — Pennock  v. 
Dialogue,  2  Pet.  1,  16.  7  L.  Ed.  327. 

8tO,    Rev.   Stat.,  §§  4953,  4954. 

81.  Exclusive  right  of  multiplying  copies. 
— Perris  v.  Hexamer,  99  U.  S.  674,  675. 
25   L.   Ed.  308. 

82.  Effect  of  prior  publication. — So  held 
under  the  act  of  February  3,  1831.  ch.  16, 
§  1,  4  Stat.  436.  Holmes  v.  Hurst,  174  U. 
S.   82,  87,   43   L.   Ed.  904. 

83.  By  such  publication  the  right  of  the 
author  to  a  copyright  is  lost  as  effectually 
as  the  right  of  an  inventor  to  a  patent 
upon  an  invention  which  he  deliberately 
abandons  to  the  public — and  this,  too, 
irrespective  of  his  actual  intention  not  to 
m.ake  such  abandonment.  Holmes  v. 
Hurst,  174  U.  S.  82.  89,  43  L.  Ed.  904. 

"The  serial  publication  of  a  book  in  a 
monthly  magazine,  prior  to  any  steps 
taken     toward     securing    a     copyright,     is 


such  a  publication  of  the  same  within  the 
meaning  of  the  act  of  February  3,  1831, 
c.  16,  4  Stat.  436,  as  to  vitiate  a  copyright 
of  the  whole  book,  obtained  subsequently 
but  prior  to  the  publication  of  the  book 
as  an  entirety."  Holmes  v.  Hurst,  174 
U.  S.  82,  84,  43  L.  Ed.  904;  Mifflin  z^.  White 
Co.,  190  U.  S.  260,  261,  47  L.  Ed.  1040; 
Mifflin  V.  Dutton,  190  U.  S.  265,  266,  47 
L.    Ed.   1043. 

And  in  such  case  the  copyright  entry  of 
the  magazine  by  its  publishers  under  the 
title  of  the  magazine  will  not  validate  the 
subsequent  entry  of  the  book  by  the  au- 
thor under  the  title  of  work.  Mifflin  v. 
White  Co.,  190  U.  S.  260,  264,  47  L.  Ed. 
1040.  See.  also,  M^'fflin  v.  Dutton,  190  U. 
S.  265,  266,  47  L.  Ed.  1043. 

84.  A  copyright  is  property  capable  of 
being  assigned.— Rev.  Stat.,  §§  4952,  4955. 
Ager  V.  Murray.  105  U.  S.  126.  127,  26  L. 
Ed.  942;  Stevens  v.  Gladding,  17  How. 
447,   451,   15    L.    Ed.    155. 

85.  Copyright,  and  instruments  by 
which  copies  of  thing  copyrighted  are 
multiplied,  may  be  transferred  independ- 
ently.— Stevens  v.  Gladding,  17  How.  447, 
452,  15  L.  Ed.  155;  Patterson  v.  Kentucky, 
97  U.  S.  501,  507,  24  L.  Ed.  1115;  Stephens 
V.  Cady.  14  How.  528,  530,  14  L.  Ed.  528. 

Thus  the  property  in  the  instruments 
or  plate  by  which  copies  of  a  map  are 
multiplied  is  distinct  from  the  copyright 
of  the  map  itself,  and  a  transfer  of  the 
former  way  be  made  without  transferring 
the  latter.  Stevens  v.  Gladding,  17  How. 
447,  15  L.  Ed.  155;  Patterson  v.  Kentucky. 
97  U.  S.  501,  506,  24  L.  Ed.  1115;  Stephens 
V.   Cady,  14  How.   528,  530.  14  L-   Ed.  528. 
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pass  the  property  in  the  copyright. s*^  Whether  the  copyright  will  pass  upon  a 
sate  of  such  instruments  by  their  owner,  who  also  owns  the  copyright,  will  de- 
pend on  the  intention  of  the  parties,  to  be  gathered  from  their  contract  and  its 
attendant  circumstances.^" 

2.  Formalities  Essential  to  Transfer.— Writing  Signed  in  Presence 
of  Witnesses. — Under  the  act  of  Feb.  3,  1831,  §  7,  an  assignment  of  a  copy- 
right to  vest  the  assignee  with  a  complete  title  to  the  property,  must  have  been 
in  \\'Titing,  and  signed  in  the  presence  of  two  witnesses.^^ 

Recording. — An  assignment  of  a  copyright  unless  recorded  in  the  office  of 
the  librarvan  of  congress  within  six  days  after  its  execution  is  void  against 
subsequent  purchasers  or  mortgagees  for  a  valuable  consideration  without  no- 
tice.8» 

3.  Conveyance  oe  Manuscript  Will  Not  Carry  with  It  the  Copyright. 
— A  conveyance  of  the  manuscript  of  a  copyrighted  work  will  not  carry  with  it 
the  copyright  unless  the  latter  is  included  by  express  words  in  the  transfer. ^*^ 

4.  Sale  Not  Rescinded  by  Failure  oe  Buyer  to  Perform  an  Independ- 
:Rnt  Contract. — \\'here  a  contract- for  the  sale  of  a  copyright  has  been  executed 
and  the  consideration  paid,  the  fact  that  an  independent  contract  between  the 
same  parties  is  not  performed  by  the  purchaser,  will  not  rescind  the  sale  or  re- 
vest the  title  to  the  copyright  in  the  seller. »i 

I.  Infringement  of  Copyright — 1.  What  Constitutes  an  Infringement. 
— The  right  of  an  author  or  a  publisher,  under  the  copyright  law,  is  infringed  only 
when  other  persons  produce  a  substantial  copy  of  the  whole  or  of  a  material 
part  of  the  book  or  other  thing  for  which  he  secured  a  copyright.92 


86.  Saie  on  execution  of  instruments' 
does    not    pass    property  in    copyright. — 

Stevens  v.  Gladding,  17  How.  447,  453,  15 
L.  Ed.  155;  Stephens  v.  Cady,  14  How.  528, 
14  L.  Ed.  528.  See  the  title  EXECU- 
TIONS. 

87.  Whether  sale  of  instruments  wiH 
pass  copjn-ight  depends  on  intention  ofi 
parties. — Stevens  v.  Gladding,  17  How. 
447.   452,   15   L.   Ed.  155. 

It  will  not  pass,  it  would  seem,  unless 
included  by  express  words  in  the  trans- 
fer. Stephens  v.  Cady,  14  How.  528,  14 
L.   Ed.   528. 

88.  Writing  signed  in  presence  of  wit- 
nesses.— Stephens  v.  Cady,  14  How.  528, 
531,   14   L.   Ed.   528. 

It  would  seem  that  even  where  a  trans- 
fer was  by  sale,  under  a  decree  of  a  court. 
of  chancery,  the  title  would  not  pass  so, 
as  to  protect  the  purchaser,  unless  by  a 
conveyance,  in  conformity  with  the  statu- 
tory requirement.  Stephens  v.  Cady,  14 
How.   528,  531,  14  L.   Ed.  528. 

89.  Recording.— Rev.  Stat.,  §  4955.  Ager 
V.  Murray,  105  U.  S.  126,  128.  26  L.  Ed. 
942. 

A  formal  transfer  of  a  copyright,  by 
the  supplementary  act  of  the  30th  of  June, 
1834,  was  required  to  be  proved  and  re- 
corded as  deeds  for  the  conveyance _  of 
land  and  such  record  operated  as  notice., 
Little  V.  Hall,  18  How.  165,  171,  15  L. 
Ed.   328. 

90.  Conveyance  of  manuscript  does  not 
include  copyright. — Stenhcns  v.  Cady,  14 
How.    528,    531.    14    L.    Ed.    .528. 

91.  Sale  not  rescinded  bv  failure  of! 
buyer  to  perform  an  mdependent  contract. 
The  parties  each  drew  up  an  agreement 


for  the  sale  of  the  plates  of  a  certain  book 
including  copyright,  the  originals  of  cuts, 
stamps  for  binding,  and  circular  plates  for 
a  certain  sum.  There  was  also  agreements 
for  the  delivery  of  the  goods,  and  as  to 
the  territory  in  which  the  books  could  be 
sold;  the  buyer  further  agreeing  to  pub- 
lish only  two  other  books.  Each  party 
signed  a  copy  of  the  agreement  and  de- 
livered it  to  the  other.  There  was  a  mis- 
understanding as  to  the  exact  territory 
over  which  the  books  could  be  sold  un- 
der tlje  agreement.  Later  the  disagree- 
ment was  settled  and  the  goods  were 
shipped  and  paid  for  and  a  receipt  given 
by  the  seller  acknowledging  payment  in 
full.  It  was  held  that  the  transaction  be- 
tween the  parties  in  regard  to  the  sale  of 
the  copyright  of  the  books  and  the  plates 
therefor,  was  a  completed  transaction,  in- 
dependently of  all  contracts  or  agree- 
ments in  regard  to  other  matters,  that  the 
consideration  therefor  was  paid,  and  that 
the  contract  was  not  rescinded  by  the  fail- 
ure of  the  buyer  to  observe  the  agreement 
by  him  as  to  the  publication  of  certain 
other  books,  and  that  the  title  to  the  copy- 
right did  not  revest  in  the  seller.  Thomp- 
son V.  Hubbard.  131  U.  S.  123,  147,  33  L. 
Ed.  76. 

92.  What  constitutes  an  infringement. 
— Perris  v.  Hexamer.  99  U.  S.  674,  25  L. 
Ed     308. 

Where,  therefore,  the  ovmer  of  a  copy- 
right for  maps  of  certain  wards  of  "the 
city  of  New  York,  surveyed  under  the  di- 
rection of  insurance  companies  of  said 
citv.  which  exhibit  each  lot  and  bu'lding, 
and  the  classes  as  shown  by  the  different 
coloring   and    characters    set    forth    in    the 
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2.  Remedies  and  Procedure— a.  In  General— {I)  Compliance  with  Statu- 
tory Requirements  Prerequisite  to  Right  of  Action. — The  right  to  maintain  an 
action  for  the  infringement  of  a  copyright  is  wholly  statutory. ^^  Su(,h  an  action 
cannot  be  maintained  unless  there  has  been  a  compliance  with  all  the  statutory 
requirements  in  obtaining  the  copyright. ^^ 

(2)  Jurisdiction  of  Actions. — The  circuit  courts  of  the  United  States 
have  original  jurisdiction  of  suits  arising  under  the  copyright  laws.^^  g^^  ^q 
give  the  circuit  court  jurisdiction  of  such  a  suit,  it  must  appear  from  the  plain- 
tiff's own  statement  of  his  claim  that  the  suit  arises  under  the  copyright  laws.^^ 

Jurisdiction  of  the  Supreme  Court.— In  civil  actions  arising  under  the 
copyright  laws  if  the  matter  in  controversy  exceeds  $1,000,  besides  costs,  there 
is,  as  of  right,  an  appeal  or  writ  of  error  to  bring  the  case  to  the  supreme  court 
of  the  United   States.^^ 

(3)  Leave  to  File  Certified  Copy  of  Copyright  in  Place  of  Such  Proof  Pre- 
viously Filed  and  Lost. — In  a  suit  for  infringement  of  copyright  an  order  of  the 
court  granting  a  motion  of  the  plaintiff  "to  file  a  certified  copy  of  copyright  in 
place  of  such  proof  heretofore  filed  and  lost,"  is  sustained  by  a  finding  by  the 
court  that  a  certified  copy  had  been  filed  and  lost,  where  there  is  nothing  in  the 
record  to  control  such  finding. ^^ 


reference,"  brought  his  bill  to  restrain  the 
publication  of  similar  maps  of  the  city  of 
Philadelphia,  it  was  held  that  the  bill 
could  not  be  sustained.  Perris  v.  Hexamer, 
99  U.   S.   674.  25    L.    Ed.   308. 

In  an  action  for  the  infringement  of  a 
copyright  of  state  reports,  the  infringing 
volumes  were  very  much  condensed  as 
compared  with  the  copyrighted' volumes, 
yet  the  paging  was  substantially  the  same 
throughout  so  that  cases  in  the  corre- 
sponding volumes  appeared  on  the  same 
page,  and  the  list  of  cases  which  preceded 
each  report  was  the  same.  Men  employed 
by  defendants  to  annotate  these  reports 
stated  that  the  work  was  independent  of 
the  copyrighted  volumes,  but  it  was  evi- 
dent that  they  were  used.  There  was  ap- 
parently independent  labor  done  on  the 
volumes  but  in  some  instances  words  and 
sentences  were  used  without  change,  and 
in  other  instances  changed  only  in  form. 
There  were  also  frequent  cases  of  errors 
in  the  copj^righted  volumes  copied  in  the 
defendant's  volumes.  Under  these  circum- 
stances it  was  held  that  the  copyright  of 
the  plaintiffs  had  been  infringed.  Cal- 
laghan  v.  Myers,  128  U.  S.  617,  660,  32  L. 
Ed.   547. 

93.  Right  to  maintain  action  wholly 
statutory. — Thompson  v.  Hubbard.  131  U. 
S.    123,   151,   33    L.   Ed.   76. 

94.  A  deposit  of  two  copies  of  a  copy- 
righted book  within  the  time  prescribed  is 
an  essential  prerequisite  to  a  recovery  in 
an  action  for  infrineement.  Merrell  v. 
Tice.  104  U.  S.  557,  560,  26  L.  Ed.  854.  See 
.nnte.  "Deposit  of  Title  and  Copies  of 
Bonk,"   ITT,   D.  4. 

The  failure  to  give  the  notice  of  copy- 
right in  the  mode  prescribed  will  debar 
an  action  either  at  law  or  in  equity  for 
its  infringement.  Thompson  v.  Hubbard. 
131  U.  S.  123.  150,  33  L.  Ed.  76;  Higgins 
V.  Keufifel,  140  U.  S.  428.  434,  35  L.  Ed. 
470. 


And  this  applies  to  editions  published 
by  the  grantee  of  a  copyright.  Thompson 
V.  Hubbard,  131  U.  S.  123,  151,  33  L. 
Ed.   76. 

The  failure  of  such  grantee  to  comply 
with  the  statute  in  this  respect  operates  to 
prevent  his  right  of  action  against  his 
grantor  for  an  infringement  from  coming 
into  existence.  Thompson  v.  Hubbard. 
131  U.  S.  123.  151,  33  L.  Ed.  76.  See  ante, 
"Notice   of   Copyright,"   III,   D,   5. 

95.  Original  jurisdiction  of  circuit 
courts.— Rev.  Stat.,  §  929,  cl.  9;  Act  of 
August  13.  1888,  ch.  866.  §  1;  25  Stat.  433. 
Press  Pub.  Co.  v.  Monroe,  164  U.  S.  105, 
110,   41   L.   Ed.   367. 

96.  Press  Pub.  Co.  v.  Monroe.  164  U. 
S.   105,   110,   41   L.    Ed.   367. 

97.  Jurisdiction  of  the  supreme  court. — 
Act  of  March  3,  1891,  c.  517.  §  6;  Press 
Pub.  Co.  V.  Monroe,  164  U.  S.  105,  111  41 
L.   Ed.  367. 

Under  the  law  as  it  existed  in  1854.  if 
a  case  arose  under  the  copyright  act  the 
supreme  court  of  the  United  States  had 
jurisdiction,  though  both  the  parties  were 
citizens  of  the  same  state.  But  if  the  act 
did  not  give  the  remedy  sought,  the  court 
could  only  take  jurisdiction  on  the  ground 
that  the  controversy  was  between  citizens 
of  different  states.  Little  v.  Hall,  18  How. 
165,   171,  15  L.   Ed.  328. 

As  to  the  jurisdiction  on  appeal  of  an 
action  for  an  injunction  and  accounting, 
see  post,  "Jurisdiction  on  Appeal,"  HI,  I, 
2,  b.  (5).  As  to  the  jurisdiction  of  an  ac- 
tion for  damages,  see  post,  "Jurisdiction," 
in,  I,  2,  c.  d). 

98.  Leave  to  file  certified  copy  of  copy- 
right in  place  of  such  proof  previously 
filed  and  lost. — Belford  v.  Scribner,  144  U. 
S.    4S8.    506.   36   L.    Ed.    514. 

Where  after  such  order  the  court  over- 
rules a  motion  of  the  defendants  to  strike 
from  the  record  the  certified  copy  of  copy- 
right filed  in  pursuance  of  the  order,  and 
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b.  Injunction  and  Acconnting — (1)  Right  to. — The  violation  of  any  right 
secured  by  the  laws  respecting  copyrights  will  be  restrained  by  injunction  at 
the  suit  of  the  party  aggrieved.^^  The  right  to  an  account  of  profits  is  inci- 
dent to  the  right  to  an  injunction,  and  where  the  bill  states  a  case  proper  for 
an  account,  one  may  be  ordered  under  the  prayer   for  general  relief.^ 

(2)  Usual  Provision  in  Interlocutory  Decree  for  an  Accounting. — A  direction 
for  an  examination  of  the  defendants  in  regard  to  the  subject  of  inquiry,  and  for 
the  production  by  them  of  their  account  books  and  papers,  is  the  usual  provision 
in  an  interlocutory  decree  for  an  accounting  b|fore  a  master  in  a  copyright 
suit. 2 

(3)  Who  Max  Be  Held  to  an  Account.— Where  a  piratical  work  is  printed 
by  one  person  and  published  by  another,  both  the  printer  and  pubHsher 
will  be  held  to  an  account  to  the  owner  of  the  copyright.^ 

(4)  Amount  Recoverable. — Although  the  entire  copyrighted  work  be  not 
copied  in  an  infringement,  but  only  portions  thereof,  if  such  portions  are  so  in- 
termingled with  the  rest  of  the  piratical  work  that  they  cannot  well  be  distin- 
guished from  it  the  plaintiff  will  be  entitled  to  recover  the  entire  profits  on  the 
sale  of  the  work;^  and  the  same  is  true  if  the  infringing  volume  contains  mat- 
ter to  which  the  copyright  does  not  extend,  incorporated  with  matter  covered 
by  the  copyright. ^     The  defendant  should  be  charged  with  the  profits  on  the  re- 


in such  motion  it  was  stated  that  "no 
other  certificate  having  the  like  purport 
or  effect  had  ever  been  offered  in  evidence 
nor  lost  from  the  bills,"  the  court  must 
necessarily  find  that  a  certificate  copy  had 
previously  been  filed  and  lost.  Belford  v. 
Scribner,  144  U.  S.  488,  506,  36  L.  Ed.  514. 
See  the  title  LOST  INSTRUMENTS 
AND  RECORDS. 

99.  Violation  of  right  will  be  restrained 
by  injunction.— Rev.  Stat..  §  4970.  Steph- 
ens 7'.  Cady,  14  How.  528,  14  L.   Ed.  528. 

Right  to  unpublished  manuscripts  pro- 
tected by  injunction. — The  act  of  Feb.  3, 
1831,  gives  an  author  a  remedy  by  in- 
junction to  protect  his  right  to  his  unpub- 
lished manuscripts.  Little  v.  Hall,  18 
Hov/.   165,  170,   15  L.   Ed.  328. 

A  board  of  trade  is  entitled  to  an  injunc- 
tion to  restrain  persons  from  using  and 
distributing  quotations  of  prices  on  sales 
of  grain  and  provisions  for  future  de- 
livery, which  are  collected  by  it  and  which 
cannot  be  obtained  by  the  defendants  ex- 
cept through  a  known  breach  of  the  con- 
fidential terms  on  which  the  board  com- 
municates them.  Board  of  Trade  v.  Chris- 
tie, etc..  Stock  Co.,  198  U.  S.  236,  49  L. 
Ed.  1031. 

Return  of  money  paid  for  engraving  not 
essential  prerequisite  to  issuance  of  in- 
junction.— In  an  action  by  one  having  a 
copyright  in-  a  map,  to  enjoin  the  pur- 
chaser at  execution  sale  of  a  copper  plate 
engraving  of  the  map,  from  engraving 
and  selling  copies  of  it,  a  return  of  the 
purchase  money  paid  for  the  engraving  is 
not  an  essential  prerequisite  to  the  issu- 
ance of  the  injunction.  Stephens  v.  Cady, 
14   How.    528,   14   L.    Ed.    528. 

1.  Account  of  profits  may  be  ordered 
under  prayer  for  general  relief. — Stevens 
V.  Gladding.  17  How.  447,  455,  15  L.  Ed. 
155;  Root  V.  Railway  Co.,  105  U.  S.  189, 
194,   26   L.    Ed.   975. 


2.  Usual  provision  in  interlocutory  de- 
cree for  an  accounting. — Callaghan  v.  My- 
ers, 128  U.   S.   617,  663,  32   L.   Ed.   547. 

It  cannot  be  objected  to  such  direction 
that  the  defendants  are  thereby  compelled 
to  produce  evidence  against  .  themselves 
in  aid  of  a  forfeiture,  although  the  origi- 
nal bill  prayed  for  a  decree  that  the  al- 
leged infringing  books  be  forfeited  to  the 
plaintiff,  as  such  forfeiture  cannot  be  ob- 
tained in  a  suit  in  equity.  Callaghan  v. 
Myers,  128  U.  S.  617,  662,  32  L.  Ed.  547. 
See  post,  "Penalties  Cannot  Be  Enforced 
in  a  Suit  in   Equitv,"  III,  I,  2,  d,   (2).  (b). 

3.  Piratical  work  printed  by  one  person 
and  published  by  another. — Rev.  Stat.,  § 
4964.  Belford  v.  Scribner.  144  U.  S.  488, 
507.   36   L.    Ed.   514. 

Where  piratical  books  are  printed  by 
one  person  and  published  and  sold  by  an- 
other, and  profit  results  therefrom,  it  will 
be  inferred  that  the  printer  made  a  profit 
from  printing  the  books,  and  was,  there- 
fore, a  sharer  in  the  profits  realized  from 
their  sale,  and  was  participes  criminis  with 
the  publisher  in  the  infringement.  Bel- 
ford V.  Scribner,  144  U.  S.  488,  507,  36  L. 
Ed.   514. 

Where  two  individuals  and  a  corpora- 
tion together  printed  and  published  cer- 
tain piratical  books,  and  were  practically 
partners  in  doing  it,  the  corporation  do- 
ing one  part  and  the  two  individuals  the 
other  part  of  the  printing  and  publishing, 
all  the  parties  concerned  will  be  held  to 
an  account  to  the  owner  of  the  copyright 
in  respect  to  the  profits  derived  from  the 
printing,  publishing  and  selling.  Belford 
V.  Scribner,  144  U.  S.  488,  507.  36  L.  Ed. 
514. 

4.  Intermingling  portions  of  copy- 
righted work  with  original  matter. — Bel- 
ford 7'.  Scribner.  144  U.  S.  488.  508,  36  L. 
Ed.    514. 

5.  Matter   covered  by   copyright  incor- 
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sale  of  some  of  the  infringing  volumes,  where  after  the  original  sale  he  purchased 
them  second  h;!^nd  and  resold  them,  even  though  the  master  had  charged  him 
with  profits  on  the  original  sale.*^  Credit  should  not  be  allowed  the  defendant 
for  the  cost  of  stereotyping  as  it  is  not  a  necessary  incident  of  printing  as  type- 
setting is;  nor  should  credit  be  allowed  to  the  different  members  of  an  infring- 
ing firm  for  their  services,  in  the  way  of  salaries,  as  a  part  of  the  expense  of 
conducting  their  business  in  publishing  the  infringing  volumes ;  nor  should  there 
be  an  allowance  for  the  cost  of  producing  copies  of  the  volumes  which  the  de- 
fendant did  not  sell,  or  for  the  amount  paid  by  him  for  editorial  work  in  pre- 
paring the  infringing  volumes^ 

(5)  Jurisdiction  on  Appeal. — From  a  decree  of  a  circuit  court  of  the  United 
States  granting  a  perpetual  injunction  against  the  violation  of  a  copyright,  an 
appeal  will  not  lie  directly  to  the  supreme  court. ^ 

c.  Action  for  Damages — (1)  Jurisdiction.— Action  for  Infringement  of 
Copyright  in  a  Dramatic  Composition. — An  action  under  Revised  Statutes, 
§  4966,  providing  that  "any  person  publicly  performing  or  representing  any  dra- 
matic composition  for  which  a  copyright  has  been  obtained  "without  the  consent 
of  the  proprietor  thereof,  or  his  heirs  or  assigns,  shall  be  liable  for  damages,  is  not 
an  action  to  recover  a  penalty  or  forfeiture  and  the  circuit  court  has  jurisdiction 
thereof  by  virtue  of  §  629,  subdivision  9,  which  grants  jurisdiction  to  the  cir- 
cuit courts  "of  all  suits  at  law  or  in  equity  arising  under  the  patent  or  copy- 
right laws  of  the  United  States."^ 

In  an  action  in  the  circuit  court  for  damages  for  the  wrongful  publi- 
cation of  an  unpublished  manuscript,  where  the  complaint  shows  that  the 
court  has  jurisdiction  by  reason  of  the  parties  being  citizens  of  different  states, 
and  the  plaintiff  makes  no  claim  under  the  copyright  laws,  but  relies  wholly 
upon  his  common-law  right,  there  is  no  appeal  to  the  supreme  court  from  the 
judgment  on  appeal  of  the  circuit  court  of  appeals. ^^ 

(2)  Action  Not  Barred  by  Suit  for  Injunction  and  Accounting. — A  proceed- 
ing in  equity  by  the  owner  of  a  copyright  for  an  injunction  and  an  accounting 
is  not  an  election  of  an  inconsistent  remedy  which  will  bar  him  from  an  action 
for  the  recovery  of  damages  under  Revised  Statutes,  §  4966,  providing  that  "any 
person  publicly  performing  or  representing  any  dramatic  composition  for  which 
a  copyright  has  been  obtained,  without  the  consent  of  the  proprietor  thereof, 
or  his  heirs  or  assigns,  shall  be  liable  for  damages."^ ^ 

porated  with  matter  not  covered  by  it. —  tlie  case  to  a  master  to  take  and  state  an 

Callaghan  v.  Myers,  128  U.  S.  617,  665,  666,  account.      The    case    was    again    taken    to 

32  L.  Ed.  547.  the    circuit   court   of   appeals    and   the    de- 

In  such  case  the  matter  covered  by  the  cree    affirmed.      The    mandate    of    the    cir- 

copyright    and    that    not    covered     by     it  cuit  court  of  appeals  was  then  filed  in  the 

necessarily     going      together      when      the  circuit    court   and    it    was    decreed   by    the 

volume  is  sold  as  a  unit,  and  it  being  im-  Judge  of  the  circuit  court  that  it  be  made 

possible    to    separate    the    profits    on    one  a  decree  of  that  court.     Under  these  con- 

from  the  profits  on  the  other,  the  defend-  ditions  it  was  held  that  the  supreme  court 

ants      who      are      responsible    for     having  of  the  United  States  did  not  have  junsdic- 

blended  the  lawful  with  the  unlawful  must  tion   of   the   case   on   appeal   under   §    5   of 

abide    the     consequences.        Callaghan     v.  the   judiciary   act    of   March    3,   1891.   as   it 

Myers    128   U.   S.   617,  665,  32   L.    Ed.   547.  was  an  appeal  direct  from  the  circuit  court 


6.    Profits  on  resale  of  infringing  vol- 


and  not  from  the  circuit  court  of  appeals. 


o.     i-.uu.^   ^n   .c.^ic   ui   xuiiiugiug    vu.-  ^^^ster  V.   Daly,  163  U.  S.  155,  41   L.   Ed. 

««T^7?     T?f  .'!/•  ^       '                ^-         '  111-     See  the  tide  JURISDICTION. 

t)b5,  6..  1^.  t^a.  bi{.  g      Action    for   infringement     of     copy-: 

7.  Credits  not  allowable.— Callaghan  v.  right  j^  a  dramatic  composition.— Brady 
Myers,  128  U.  S.  617,  663,  32  L.  Ed.  547.  .^,    Daly.   175  U.  S.   148,  152,  44  L.   Ed.   109. 

8.  Appeal  will  not  lie  directly  from  cir-  10.  Action  for  wrongful  publication  of 
cuit  to  supreme  court. — The  mandate  of  unpublished  manuscript. — Press  Pub.  Co. 
the  circuit  court  of  appeals  was  sent  down  7'.  Monroe,  lfi4  U.  S.  105,  111,  41  L.  Ed. 
to  the  circuit  court,  and  that  court  entered  367. 

a    decree    in    accordance    therewith    for    a  11.    Action   not  barred  by  suit  for  in-i 

perpetual   injunction    against   the  violation  junction  and  accounting. — Brady  v.  Daly,, 

of  a  copyright,  and  for  costs,  and  referred  175  U.  S.  148,  161,  44  L.  Ed.  109.                   , 
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d.  Penalties — (1)  Penalty  for  False  Notice  of  Copyright. — A  penalty  of 
one  hundred  dollars  is  imposed  for  impressing  a  notice  of  copyright  or  words  of 
the  same  purport  upon  any  article,  whether  it  be  subject  to  copyright  or  not,  for 
which  no  copyright  has  been  obtained  ;^2  or  for  knowingly  issuing  or  selling  an 
article  bearing  a  notice  of  United  States  copyright  which  has  not  been  copy- 
righted in  this  country  ;i3  or  for  importing  any  article  bearing  such  notice  of 
copyright  or  words  of  the  same  import,  which  is  not  copyrighted  in  this 
country. 14  These  provisions  do  not  apply,  however,  to  any  importation  or  sale 
of   such   articles  brought  into  the   United   States   prior  to   March   3,   1897.^5 

(2)  Penalties  for  an  Infringement  of  Copyright — (a)  Ride  Stated  and  Con- 
strued.—Under  the  express  provisions  of  the  Revised  Statutes  if  any  person, 
after  the  recording  of  the  title  of  afiy  map,  chart,  musical  composition,  print, 
cut,  engraving  or  photograph,  shall,  within  the  time  limited,  and  without  the 
consent  of  the  proprietor  of  the  copyright  first  obtained  in  writing,  signed  in 
presence  of  two  or  more  witnesses,  engrave,  etch,  work,  copy,  print,  publish  or 
import,  ccther  in  whole  or  in  part,  or  shall  sell  or  expose  to  sale,  any  copy  of 
such  map  or  other  article,  he  shall  forfeit  to  the  proprietor  all  the  plates  on 
which  the  same  shall  be  copied,  and  every  sheet  thereof,  either  copied  or  printed, 
and  shall  further  forfeit  one  dollar  for  every  sheet  of  the  same  found  in  his 
possession. i«  This  is  clearly  a  penal  statute  in  that  it  fixes  a  single  and  arbitrary 
measure  of  recompense  to  the  plaintifif,  irrespective  of  the  damages  actually  sus- 
tained by  him,  or  of  the  profits  realized  by  the  defendant;  and  in  the  further 
provision  that  one-half  of  the  amount  recovered  shall  be  to  the  use  of  the 
United  States. ^^  It  must,  therefore,  be  construed  with  such  strictness  as  to 
carefuUv  safe^-uard  the  rights  of  the  defendant  and  at  the  same  time  preserve 
the  obvious  intention  of  the  legislature's     While  the  forfeiture  is  not  limited  as 


12.  Impressing  false  notice  of  copy- 
right.—Rev.  Stat.,  §  4963,  as  amended  by 
act  of  March  3,  1897.  29  Stat.  694,  ch.  392.. 
McLonghlin  v.  Raphael  Tuck  Co.,  191  U.. 
S.    267,    48    L.    Ed.    178. 

But  under  Rev.  Stat.,  §  4963,  prior  to 
the  amendment  of  March  3,  1897,  the  pen- 
alty was  imposed  only  when  the  notice 
was  untruthfully  stamped  upon  an  article 
which  was  subject  to  be  copyrighted.  Mc- 
Loughlin  V.  Raphael  Tuck  Co.,  191  U.  S. 
267,  268,  48  L.   Ed.  178.  ^     • 

And  no  penalty  was  imposed  for  affix- 
ing in  a  foreign  country  to  a  publication  a 
false  statement  that  it  was  copyrighted 
under  the  laws  of  the  United  States.  Mc-" 
Loughlin  V.  Raphael  Tuck  Co.,  191  U.  S.' 
267,    270,   48    L.   Ed.   178.  _  ^       ' 

13.  Knowingly  issuing  or  selling  article' 
bearing  false  notice  of  copyright.— Rev. 
Stat.,  §  4963.  as  amended  by  act  of  March" 
3  1897  29  Stat.  694,  ch.  392.  McLoughlih 
V.  Raphael  Tuck  Co.,  191  U.  S.  267,  48  L.' 
Ed.  178. 

But  under  Rev.  Stat.,  §  4963,  before  the 
amendment  of  March  3,  1897,  no  penalty' 
was  imposed  for  selling  an  article  in  the 
United  States  which  was  untruthfully 
stamped  as  copyrighted.  McLoughlin  v.' 
Raphael  Tuck  Co.,  191  U.  S.  267.  268,  48 
L.   Ed.   178. 

14  Importing  article  bearing  false  no- 
tice of  copyright— T^cv.  Stat.,  §  4963.  as 
amended  by  act  of  March  3.  1897,  29  Stat.^ 
694  ch  392.  McLaughlin  v.  Raphael 
Tuck   Co..   101    U,    S.   267.   48   E.    Ed.    178. 

But  under  Rev.  Stat.,  §4963,  before  the 
amendment   of   March   3,   1897,   there   was 


no  penalty  imposed  for  importing  from 
a  foreign  country  an  article  untruthfully 
stamped  in  such  country  as  having  been 
copyrighted  in  the  United  States.  Mc- 
Loughlin V.  Raphael  Tuck  Co.,  191  U.  S. 
267,    268,    48    L.    Ed.    178. 

15.  Statute  not  applicable  where  ar- 
ticles imported  prior  to  March  3,  1897. — 
Rev.  Stat..  §  4963,  as  amended  by  act  of 
March  3,  1897,  29  Stat.  694,  ch.  392.  Mc- 
Loughlin V.  Raphael  Tuck  Co..  191  U.  S. 
267,    48    L.    Ed.    178. 

Evidence  held  to  unquestionably  estab- 
lish that  books  sold  after  March  3,  1897, 
were  imported  prior  to  that  date,  and, 
therefore,  to  warrant  the  trial  court  in 
instructing  a  verdict  for  the  defendant. 
McLoughlin  v.  Raphael  Tuck  Co.,  191  U. 
S.    267.    271,    48    L.    Ed.    178. 

16.  Forfeiture  and  penalty  for  infringe- 
ment of  copyright. — Rev.  Stat.,  §  4965; 
Bolles  7'.  Outing  Co.,  175  U.  S.  262,  44  L. 
Ed.    156. 

17.  Statute  a  penal  one. — Bolles  ?'.  Out- 
ing  Co.,   175   U.   S.  262,   264,   44  L.   Ed.  .156. 

It  is  questionable,  however,  under  the 
peculiar  nrovisions  of  the  statute  whether 
the  one-half  of  the  amount  recovered 
whif-h  is  to  go  to  the  United  States  ex- 
tends beyond  the  case  of  "a  painting, 
statute,  or  statr-^ry."  Thornton  v. 
Schreiber.  124  U.  S.'612,  615,  31  L.  Ed. 
577;  Bolles  v.  Outing  Co.,  175  U.  S.  262, 
265.  44   L.   Ed.   156. 

18.  Statute  strictly  construed. — Bolles 
7'.  Outinc  Co.,  175  U.  S.  262.  265,  44  L. 
Ed.  156:  Backus  v.  Gould,  7  How.  798.  811, 
12   L.   Ed.  919. 
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to  the  number  of  the  copies,  it  is  limited  to  such  as  are  found  in,  and  not  simply 
traced  to,  the  possession  of  the  defendant. ^^ 

(b)  Penalties  Cannot  Be  Enforced  in  a  Suit  in  Equity. — The  penahies  o-iven 
by  the  statute  cannot  be  enforced  in  a  suit  of  equity. 20 

.(c)  Against  Whom  Penalties  Can  Be  Enforced.— "Emiployee  of  Merchantile 
Firm. — One  cannot  be  held  hable  for  violating  the  statute,  when  he  is  em- 
ployed somewhat  as  business  manager  but  principally  as  purchasing  agent  of  a 
merchantile  firm  in  whose  store  are  found  printed  copies  of  a  copyrighted  ar- 
ticle, where  it  is  shown  that  he  only  had  possession  of  them  as  an  employee  of 
the  firm,  subject  always  to  their  order  and  control,  and  never  with  any  claim  of 
right  to  control  them  except  in  the  service  of  the  firm. 21 

(d)  Abatement  of  Suit. — A  suit  for  penalties  and  forfeitures  under  the  stat- 
ute abates  upon  the  death  of  the  defendant. 22 

e.  Defenses. — Abandonment  of  the  copyright, 23  laches, 2-*  and  the  statute  of 
limitations, 25  are  among  the  defenses  that  may  be  set  up  in  an  action  for  infringe- 
ment of  copyright.  But  it  cannot  be  interposed  as  a  defense  in  such  an  action 
that  under  the  law  of  the  domicile  of  the  author,  a  married  woman,  from  whom 
the  plaintiff  claims  as  assignee,  her  husband  is  entitled  to  a  part  of  her  earn- 
ings, that  being  a  matter  to  be  settled  between  the  husband  and  the  proprietor  of 
the  copyright. 26 

CORAM  NOBIS  AND  CORAM  VOBIS.— See  the  titles  Appeal  and  Error, 

vol.    1,    p.    964;     TUDGMENTS    AND    DECREES. 

CORNELL  UNIVERSITY.— See  the  title  Public  Lands. 


19.  Forfeiture  limited  to  copies  found 
in  possession  of  defendant. — Bolles  v. 
Outing  Co.,  175  U.  S.  262,  266,  44  L.  Ed. 
156;  Thornton  v.  Schreiber,  124  U.  S.  612, 
620,  621,  31  L.  Ed.  577. 

And  this  was  the  rule  under  the  sixth 
section  of  the  act  of  February  3.  1831,  of 
which  §  4965  of  the  Revised  Statutes  is  a 
substantial  copy.  Backus  v.  Gould,  7 
How.  798,  12  L.   Ed.  919. 

20.  Penalties  cannot  be  enforced  in  a^ 
suit  in  equity. — Stevens  t'.  Gladding.  17 
How.  447.  453,  15  L.  Ed.  155;  Callaghani 
V.  Mvers,  128  U.  S.  617,  663,  32  L.  Ed.l 
547;  Root  v.  Railway  Co..  105  U.  S.  189, 
193,   26   L.    Ed.   975. 

21.  Employee  of  mercantile  firm. — 
Thornton  z'.  Schreiber,  124  U.  S.  612,  617. 
31    L.   Ed.   577. 

22.  Abatement  of  suit. — Schreiber  v. 
Sharpless,  110  U.  S.  76,  79,  80,  28  L.  Ed.  65. 

And  this  is  so  though  the  laws  of  the 
state  in  which  the  suit  is  brought  allow 
suits  on  state  penal  statutes  to  be  prose- 
cuted after  the  death  of  the  offender. 
Schreiber  v.  Sharpless.  110  U.  S.  76,  80. 
28  L.  Ed.  65.  See  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.    1,   p.   23. 

23.  Facts  showing  that  plaintiff  had  not 
abandoned  copyright. — The  defendant  rec- 
ognized the  copyright  to  certain  volumes 
by  offering  to  purchase  the  right  and 
there  was  considerable  negotiation  on 
that  subject,  but  no  agreement  was 
reached.  It  was  held  that  this  fact,  par- 
ticularly as  it  was  supported  by  other  evi- 
dence in  the   case,   showed  that  the  plain- 


titif  had  not  abandoned  the  copyright  nor 
consented  to  the  infringement  of  it  Cal- 
laghan  z'.  Myers.  128  U.  S.  617,  651.  659, 
32    L.    Ed.    547. 

24.  Plaintiff  not  guilty  of  laches.— 
Held,  upon  a  consideration  of  all  the  evi- 
dence, that  the  plaintiff  was  not  guilty  of 
laches  where  he  brought  his  suit  more 
than  three  months  after  the  infringement, 
he  having  complied  with  the  condition 
precedent  to  the  right  to  bring  suit  after 
three  months  by  delivering  a  copy  of  -de 
work  to  the  clerk  of  the  district  court 
within  three  months  from  the  publication. 
Callaghan  v.  Myers,  128  U.  S.  617,  651. 
569.    32    L.    Ed.    547. 

25.  Limitation  of  action  for  infringe- 
rnent  of  copyright  in  dramatic  composi- 
tion.— An  action  under  §  4966,  Rev.  Stat., 
which  provides  that  "any  person  publicly 
performing  or  representing  any  dramatic 
composition  for  which  a  copyright  has 
been  obtained  without  the  consent  of  the 
proprietor  thereof  or  his  heirs  or  as- 
signs, shall  be  liable  for  damages,"  al- 
though not  an  action  to  recover  a  statu- 
tory penalty  or  forfeiture,  will  be  limited, 
in  the  absence  of  any  federal  statute  of 
limitation  applicable  thereto,  by  the  limi- 
tation existing  for  the  class  of  actions  to 
which  it  belongs  in  the  state  where  the 
action  was  brought.  Brady  v.  Daly  175 
U.  S.  148.  158,  44  L.  Ed.  109.  See,  also, 
Campbell  t-.  Haverhill,  155  U.  S.  610,  614, 
39  L.   Ed.  280. 

26.  That  author's  husband  is  entitled  to 
part  of  her  earnings  no  defense  to  suit  by 
assignee. — Belford  v.  Scribner,  144  U.  S. 
488.   36   L.    Ed.    514. 
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CORNERS.— See,  also,  the  title  Boundaries,  vol.  3,  p.  467.     See  note  1. 

CORONERS. 

BY   R.   E.    MAXWELIv. 
CROSS   REFERENCES. 

As  to  a  distringas,  directed  to  a  coroner,  against  a  sheriff,  to  compel  a  sale  of 
goods  levied  upon,  see  the  titles  Sheriffs  and  Constables;  Venditioni  Ex- 
ponas. 

Coroner's  Fee. — A  coroner  will  not  be  entitled  to  a  fee  for  viewing  a  body, 
when  the  death  was  not  one  for  a  coroner's  view.  But  fees  advanced  by  a  coro- 
ner to  jurors  and  witnesses,  who  were  lawfully  summoned,  may  be  reimbursed 
to  him,  though  the  case  of  death  in  which  they  were  summoned  was  strictly 
not  one  for  a  coroner's  view.^  From  where  such  fees  are  paid  depends  upon 
the   statute  under  which  the  proceedings  were  had.-^ 

CORPORAL  PUNISHMENT.— See  the  title  Army  and  Navy,  vol.  2, 
p.  522. 

CORPORATE. — See,  also,  the  titles  Corporations;  ^Municipal  Corpora- 
tions.    See  note  4. 

CORPORATION  COMMISSION.— See  the  titles  Interstate  and  Foreign 
Commerce;  Police  Power. 


1.  Corners. — See  Booth  v.  Illinois,  184 
U.  S.  425,  430,  46  L.  Ed.  623.  And  see  the 
title    GAMBLING   CONTRACTS. 

2.  Coroner's  fee. — Lew  Court  v.  Coro- 
ner, 2  Wall.   501,   17   L.   Ed.  851. 

Jurors  and  witnesses  summoned  in  form 
by  the  coroner's  summons,  regularly 
served,  are  so  far  "lawfully  summoned" 
under  the  eighth  se(;;tion  of  the  act  of 
July  8,  1838,  that  they  may  be  allowed 
their  fees,  though  the  case  of  death  in 
which  they  were  summoned  was  strictly 
not  one  for  a  coroner's  view,  and  though 
the  coroner  himself  would  be  entitled  to 
none.  Fees  advanced  by  the  coroner  to 
jurors  and  witnesses  in  such  a  cause  may 
be  properly  reimbursed  to  him,  and  con- 
sistently with  a  refusal  to  pay  him  those 
claimed  as  his  own.  Levy  Court  v.  Coro- 
ner, 2   Wall.   501,  17  L.   Ed.  851. 

3.  Act  of  July  8,  1838.— The  fees  al- 
lowed by  the  eighth  section  of  the  act  of 
congress  of  July  8,  1838.  to  the  coroners 
of  the  counties  of  Washington  and  Alex- 
andria, and  to  jurors  and  witnesses  who 
may  be  lawfully  summoned  by  them  to 
any  inquest,  are  payable  by  the  Levy 
Court    of   the    county,   not    by    the    federal 


government.  Lew  Court  v.  Coroner,  2 
Wall.  501,  17   L.   Ed.  851. 

4.  Corporate  purposes. — The  supreme 
court  of  Illinois,  through  Judge  Law- 
rence, in  an  opinion  of  marked  ability, 
sustained  the  validity  of  a  tax  for  cor- 
porate purposes  defining  the  phrase  cor- 
porate purposes  to  mean  "a  tax  to  be  ex- 
pended in  a  manner  which  shall  promote 
the  general  prosperity  and  welfare  of  the 
municipality  which  levies  it."  Hackett  v. 
Ottawa,   99    U.   S.   86,   93,   25   L.    Ed.   363. 

Corporate  authority. — The  city  council 
were  the  corporate  authorities  of  Quincy, 
upon  whom,  within  the  meaning  of  the 
constitution  (of  Illinois)  of  1848,  the  leg- 
islature could  confer,  without  the  inter- 
vention of  a  popular  vote,  authority  to 
make  the  subscription  and  issue  the  bonds 
in  aid  of  a  railroad.  Quincy  v.  Cooke. 
107   U.    S.    549,   553,   27   L.    Ed.    549. 

"Corporate  body,"  in  a  statute  con- 
ferring authority  on  "the  agent  of  any 
corporate  body"  to  subscribe  for  stock  in 
a  railroad  company,  was  held,  in  Town- 
ship of  East  Oakland  v.  Skinner,  94  U.  S. 
255,  257,  24  L-  Ed.  125.  to  mean  private  or 
business  corporations  alone,  not  municipal 
corporations. 


CORPORATIONS. 

BY    JAMES    F.     MINOR. 

I.    Scope  of  Title,  628. 

II.   Definitions,   Distinctions  and   General   Considerations,   628. 

A.  Definitions.  628. 

1.  Corporation,  628. 

2.  Limited   Partnership  Association,  630. 

3.  Corporate    Franchise,   630. 

B.  Classification,   631. 

C.  Corporation   as   Entity  Distinct   from    Shareholders,  633 

D.  Governmental  Regulation  and  Control,  633. 

1.  In  General,  633. 

a.  Visitation  of  Corporations,  633. 

b.  Regulation   Generally,   634. 

c.  Rate  Regulation,  634. 

d.  Presumption  against   Immunity,  636. 

2.  By  State,  636. 

a.  Implied  Power,  636. 

b.  Reseryed   Power,  637. 

c.  Efifect  of  Federal  Constitution  and  Laws,  637. 

d.  Exemption   from  Regulation  and  Waiver  Thereof,  638. 

3.  By  Congress,  638. 

4.  By   Municipality,   639. 

E.  Corporate   Property  as  Trust  Fund,  639. 

1.  In    General,   639. 

2.  Creditors'   Preference  over   Stockholders,  640. 

3.  Nature  of   Trust,  641. 

4.  Unaffected   by   Transfer  or   Lease,  642. 

F.  Corporation  as  Person  or  Citizen,  644. 

1.  As   Person  or   Inhabitant,  644. 

a.  As  Person,  644. 

b.  As  Inhabitant,  646. 

2.  As  Citizen,  647. 

G.  Corporate  Seal  and  Deed,  648. 

1.  Necessity  for  Seal,  648. 

2.  Sufficiency  and  Force  of  Sealing,  650. 

a.  Presumption  and   Proof   of   Due  Authority,  650. 

b.  Form  of   Seal   and  Recognition   Thereof,  650. 

c.  Makes  Instrument  a  Specialty,  651. 

H.  Dual  Incorporation  and  Existence  Out  of  State  Granting  Charter,  651. 

1.  Dual  Incorporation,  651. 

a.  Incorporation  in  More  than  One   State,  651. 

(1)  Statement   of    Principle,   651. 

(2)  Co-Operative    Legislation    Creating    Corporations,    652. 

(3)  Status  of  Resulting  Entity,  653. 

(4)  Powers,  657. 

b.  State  and   Federal   Incorporation,   658. 

.   c.  Territorial  Corporation  and  Effect  of  Admission  as  State,  658. 

2.  Existence  Out  of  State  Granting  Charter,  658. 
I.  Taxation  of  Corporations  and  Corporate  Stock,  658. 

III.   Promoters  and  Acts  Prior  to  Incorporation,  658. 
A.  Promoter  Defined,  658. 
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B.  Promoter's  Profits,  658. 

C.  Liability  for  Misrepresentation,  659. 

D.  Contract  to  Secure  Subscriber  against  Loss,  659. 

E.  Status  before  Incorporation,  659. 

F.  Liability  as  Partners,  660. 

IV.    Creation  and  Organization,  660. 

A.  Power  to  Create,  660. 

L  In  General,  660. 

a.  Objects  and   Consideration,  660. 

b.  Necessity  for   Legislative  Authority,  66L 

c.  Power  of  State,  662. 

(1)  In   General,   662. 

(2)  Imposition  of  Conditions.  662. 

(3)  Impairment  of  Contract,  663. 

(4)  Impairment  of  Vested  Rights  of  Citizens,  664. 

d.  Power  of  Congress,  664. 

e.  Power   of   Territorial   Legislature — Admission    as    State,   666. 

2.  By  Special  Act,  667. 

3.  Under  General  Laws,  669. 

B.  Procedure,   669. 

1.  In  General,  669. 

2.  Gift  of  New  Powers,  669. 

3.  Acceptance   of   Charter,   669. 

C.  Beginning,  Duration  and  Termination  of  Corporate  Existence,  670. 

1.  Beginning  of  Corporate  Existence,  670. 

2.  Duration  and   Termination   of   Corporate   Existence,  672. 

D.  Incorporation  of  Partnership.  672. 

V.   Defective  and  Irregular  Incorporation,  672. 

A.  De  Facto  Corporations,  672. 

B.  Corporations  by  Estoppel.  674. 

VI.    Stock  and  Stockholders,  675. 
VII.    Officers  and  Agents,  675. 
VIII.    Charters,  and  Their  Amendment,  Repeal  and  Extension,  676. 

A.  Charter  Defined  and  Effect  as  Notice,  676. 

B.  Corporation  Takes  Charter  Subject  to  General  Laws,  676. 

C.  Charter  as  Contract,  and  Amendment  or  Repeal  Thereof,  677. 

1.  Charter  as  Contract  Inviolable  by  Legislation,  677. 

a.  In  General,  677. 

(1)  Statement  of  Rule,  677. 

(2)  Executed  Contracts,  679. 

(3)  Supplementary    Charters    and    Amendments,    679. 

(4)  Valuable   Privileges  and   Franchises   Conducing  to   Ac- 

ceptance, 679. 

(a)  In  General.  679. 

(b)  Exclusive   Franchise,  681. 

(5)  Property   Rights.   683. 

(6)  State  as   Sole   Stockholder.  683. 

(7)' Charter  Exemption  from  Taxation, as  a  Contract,  684. 

b.  Charter  Not  Protected  unless   It  Embodies  a  True   Contract, 

684. 

(1)  In  General.  684. 

(2)  Consideration  of  Contract.  684. 

(3)  Provisions   of    General    Law    Not   Amounting    to   Con- 

tract. 685. 
*  c.  Rights  of  Third  Parties.  685. 

d.  What  Constitutes  Impairment  of  the  Contract,  687. 
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(1)  In  General — Construction,  687. 

(2)  Alteration,  Restriction  or  Regulation,  687. 

(3)  Imposition  of  Additional   Duty  or   Burden,  689. 

(4)  Repeal  of  Charter  or  Franchise,  689. 

(5)  By  Constitutional  Amendment,  690. 

e.  Right  of  Congress  to  Repeal  Federal  Charter,  690. 

2.  Presumption  against  Immunity  from  Legislative  Control,  691. 

3.  Cannot  Afifect  Inalienable  Rights,  693. 

a.  Right  of  Eminent  Domain,  693. 

b.  Police  Power  and  Right  of  Regulation,  693. 

4.  Where  Power  Is  Reserved  to  Amend  or  Repeal,  695. 

a.  In  General,  695. 

(1)  In  Charter,  695. 

(2)  In  Statutes  or  Constitution,  696. 

(3)  Equal  Protection  of  Laws  Unimpaired,  699. 

b.  Scope  and  Construction  of  Clause  Reserving  Right,  699. 

c.  Exemption   from  Reservation  and  Repeal  Thereof,  701. 

d.  Acceptance  of  New  Legislation  as  Surrender  of    Exemption, 

702. 

e.  Extent    of    Right    to    Amend    and    What    Constitutes    Impair- 

ment, 704. 

(1)  In  General,  704. 

(2)  AfTects   Entire   Relation   with   State,   705. 

(3)  Powers  of  Congress  and  State  Compared,  706. 

(4)  Examples  of  Valid  Regulations,  707. 

(5)  Property  and  Vested  Rights,  710. 

(6)  Presumption   in   Favor   of   Rightful   Exercise   and   Dis- 

cretion, 711. 

(7)  Municipal  Action  as   Impairment,   711. 

f.  Construction  of  Amendment,  711. 

g.  Conditions  and  Consequences  of  Amendment  or  Repeal,  711. 

5.  Consent  of  Corporation,  712. 

6.  Remedy  for  Infringement,  and  Jurisdiction,  713. 

7.  Amendment  by  Special  Act,  713. 

IX.   By-Laws  and  Regulations,  713. 
X.    Corporate  Name,  713. 
XL    Corporate  Powers,  714. 
A.  In  General,  714. 

1.  Such  as  Charter  and  Laws  Confer,  714. 

a.  In  General,  714. 

b.  Implied  Powers,  717. 

c.  Presumption  in  Favor  of  Right  to  Exercise,  719. 

2.  Construction,  719. 

a.  In  General,  719. 

b.  Construction   of   Franchises,   721. 

c.  Enlargement  by  Construction,  721. 

d.  Under  Articles  of  Association  Filed  under  General  Law,  722. 

3.  Mode  of  Action  and  Proof  Thereof,  722. 

a.  Representation  by  Officers  and  Agents,  722. 

(1)  In  General,  722. 

(2)  Responsibility  of  Corporation  for  Acts  Generally,  72Z. 

b.  Terms  and  Conditions  and  Legislative  Control,  72?). 

c.  Formality  of   Execution  and   Proof  Thereof,  724. 

(1)  Formalities  and  Effect  of  Noncompliance,  724. 

(2)  Reduction  to  Writing  and   Record   Proof,  723. 
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(3)  Necessity  for  Corporate  Action  and  Regular  Stockhold- 

ers'  Meeting,  725. 

(4)  Ratification,  725. 

B.  To  Acquire,  Hold  and  Dispose  of  Property,  725. 

1.  In  General,  725. 

a.  Acquisition  and  Tenure  of  Property  Generally,  725. 

b.  Public  Grants,  727. 

c.  Appropriation  of  Property,  727. 

d.  Assignment,   727. 

e.  Upon  Trust,  727. 

2.  Power  to  Acquire  and  Hold  Lands,  727. 

3.  Control  and  Disposition  Thereof,  729. 

4.  Who  May  Raise  Question,  730. 

C.  To  Alienate  Franchise  or   Property  Necessary  Thereto,  731 

1.  Private   Corporations   Generally,  731. 

a.  General   Rule,  731. 

b.  Estoppel  to  Attack  Collaterally,  732. 

c.  Under    Authority    to    Mortgage,    732. 

d.  Power  to  Sell  as  Including  Mortgage,  732. 

e.  Sale  under  Execution,  733. 

f.  Efifect  on  Powers  and  Corporate  Existen(ie  and  Liabilities,  733. 

2.  Quasi  Publi  Corporations,  734. 

a.  Voluntary    Dissolution,    734. 

b.  Alienation  of  Franchise  and  Property,  734. 

c.  Agreements   Disabling   from   Performance  of   Duties,   72)6. 

D.  To  Acquire   Corporate   Stock,  736. 

1.  In  Itself,  736. 

2.  In   Another   Corporation,   72)6. 

E.  To  Borrow  Money  and  Execute  Evidence  of  Debt,  738. 

1.  In  General  738. 

2.  Corporate  Bonds  and  Mortgages,  738. 

a.  Bonds,   738. 

b.  Mortgages,  739. 

F.  To  Prefer  Creditors  and  Assign  for  Their  Benefit,  741. 

1.  Power  to  Create  Preferences,  741. 

2.  Compositions  or  Assignments,  742. 

G.  To  Contract,   742. 

H.  Dealings  with  Ofincers  and  Agents,  745. 
I.  To  Sue  and  Be  Sued,  745. 

XII.   Ultra  Vires  Acts,  745. 

A.  General  Consideration,  745. 

B.  As  Voidable  or  Void,  745. 

1.  Void  Where  Want  of  Power  Absolute,  745. 

2.  Plea  of  Ultra  Vires  by  Corporation  or  Stockholder,  745. 

a.  General  Rule,  745. 

b.  Estoppel,    747. 

c.  Performance   by   Opposite   Party,   750. 

d.  Receipt  of  Benefits,  751. 

e.  Ultra  Vires  Torts,  753. 

3.  Relief  Afiforded,  753. 

4.  Ratification,  754. 

C.  Right  to  Complain   or  Set  Lip   Defense,  754. 

1.  Right  of  Complaint  or  Restraint  Generally,  754. 

2.  Right   of  Corporation  or   Stockholder,   755. 

D.  Annulment  and  Rescission,  755. 

1.  In  General,  755. 
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2.  Laches  and  Change  of  Circumstances,  756. 

3.  Executed  Contracts,  757. 

XIII.  Liabilities,  758. 

A.  Civil  Liabihties,  758. 

1.  In  General,  758. 

2.  For  Torts,  759. 

a.  In  General,  759. 

b.  Trespass,  or  Wanton  and  Reckless  Tort,  760. 

c.  Fraudulent  and  Malicious  Tort,  760. 

3.  For  Acts  of  Officers  and  Agents,  761. 

4.  Effect  of  Alienation  of  Franchise  or  Property,  761. 

B.  Criminal  Liability,  761. 

XIV.  Actions  by  and  against  Corporations,  762. 

A.  Power  to   Sue  and  Be   Sued,  762. 

1.  In   General,   762. 

a.  Capacity  and  Liability  Generally,  762. 
■  b.  At  Law  and  in  Equity,  763. 

c.  Assumpsit,   764. 

d.  Action  for  Nuisance,  764. 

e.  Action  of  Covenant,  764. 

2.  Under  Special   Statute,  764. 

3.  State  as  Stockholder,  765. 

4.  Corporations  Sole,  765.. 

5.  Federal  Corporations,  765. 

B.  Appearance  for  Corporation,  765. 

C.  Parties,  766. 

D.  Averment   and   Proof  of   Incorporation,   766. 

1.  Necessity  and  Sufficiency  of  Averment,  766. 

2.  Burden  of  Proof  of  Corporate  Existence  and  Capacity,  767. 

3.  Sufficiency  of  Proof  of  Corporate  Existence  and  Capacity,  767. 

E.  Plea,  Answer  and  Defenses,  768. 

1.  Nul  Tiel  Corporation,  768. 

2.  General  Issue,  769. 

3.  Answer   Denying   Corporate   Existence,   769. 

4.  Misnomer,  770. 

5.  Usury,  770. 

F.  Verification  of  Pleading,  770. 

G.  Venue  of  Action,  770. 
H.  Service  of  Process,  770. 

I.  Removal  of  Causes  by  Corporation  or  Stockholder,  770. 
J.  Limitation  of  Actions,  770. 
K.  Averment  of  Sealing,  770. 

XV.  Consolidation  and  Succession,  770. 
A.  Consolidation,   770. 

1.  Right  to  Consolidate  and  Validity  of  Consolidation,  771. 

a.  Legislative  Authority  and  Necessity  Therefor,  771. 

b.  Consent  of  Old  Corporations.  771. 

c.  Consent  of  Stockholders,  771. 

d.  Acquiescence   and   Estoppel,   772. 

e.  Consolidation  of  Colleges,  772. 

f.  Right  to  Consolidate  as  Contract  Right,   772. 

g.  Informality  and  Who  May  Set  It  Up,  772. 

2.  Effect  on  Corporate  Existence,  Property  and  Liabilities,  77Z. 

a.  Corporate  Existence  and  Formation  of  New  Corporation,  77Z. 

b.  Property  and  Debts,  777. 

c.  Liability  on  Contract,  778. 
4  U  S  Enc— 40 
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3.  Effect  on    Powers,   Privileges  and   Immunities,  77^. 

a.  In  General,   779. 

b.  Power  of  Legislation  Over  Consolidated  Company.  780. 

c.  Exclusive   Franchises   and    Immunity   from  Regulation,  780. 

4.  Effect  on  Guaranty  of  Slock  in  Old  Company,  7ol. 

5.  Effect  on   SubscriptKJUs,  781. 

6.  Remedies  and    Rights  of  Action,  781. 
B.  Succession,  782. 

1.  In  General,  782. 

2.  Liability  of  Successor   Corporation    for   Contracts  and   Obligations 

of   Predecessor,  782. 

3.  Liability  for  Torts,  783. 

4.  Transfer  of   Rights,    Privileges  and  Immunities,  784. 

a.  In    General,   784. 

b.  Special    Statutory    Exemption    or    Privilege,    784. 

c.  I.inder   Foreclosure   Sale,   786. 

XVI.    Reorg-anization,   786. 

XVn.    Insolvency,  Winding  Up,  Dissolution  and  Forfeiture,  788. 

A.  Insolvency,  788. 

1.  Jurisdiction   and  (General    Pruiciples,  788. 

2.  Distribution    and    Prionlu".,    788. 

B.  Dissolution,    Forfeiture   and    (  ))ister.   780. 

1.  What   Constitutes    niss(jlution,   789. 

a.   In   General,  789. 

b    Insolvency,   790 

c.  Sale  of   Property,   etc.,   790. 

2.  Voluntary  Dissolution  and    Surrender  of    fManrhise,   7^0. 

3.  Jurisdiction   and   Procedure  to   Ascertain   and   Declare,  790. 

a.  In   General,  790. 

b.  Necessity   for  Judgment   of  Ouster,   791. 

4.  Causes  of   Dissolution  and  Forfeiture,  791. 

a.  In  General,  791. 

b.  Misuser  or  Nonuser  of  Frarcliises,  792. 

c.  Failure  to  Elect  Trustees,  793. 

5.  Waiver  of  Forfeiture,  793.  ^ 

C.  Effects  and  Consequences,  794. 

1.  As  to  Powers  Generally,  794. 

2.  As  to  Debts,  Contracts  and  Other  Liabilities,  794. 

3.  As  to  Property,  795. 

4.  As  to  Suits  by  and  a'^ainst,  795. 

a.  By  Corporation,  795. 

b.  Against  Corporation,  795. 

5.  Distribution  of  Assets.  797. 

a.  Right  of  Stockholders  to  Sale  an*d  Distribution,  797. 

b.  Superior  Rights  of   Creditors,  798. 

c.  Law   Applicable — Nonuser  and   Reversion,   709, 

d.  Power   of   Congress   Over   Territorial   and    Federal    Corpora- 

tions, 799. 

e.  Right  of  Stockholders  to  Buy  at  Sale  of  Property,  800. 

CROSS   REFERENCES. 

See  the  titles  Abattcmh;nt,  Revival  and  Survival,  vol.  1,  p.  12;  Accident 
Insurance,  vol.  1,  p.  58;  Acknowledgments,  vol.  1,  p.  76;  Actions,  vol.  1, 
p.  96;  Admiralty,  vol.  1,  p.  119;  Afeidavits.  vol.  1,  p.  200;  Alteration  oe 
Instruments,  vol.  1,  p.  261  ;  Amendments,  vol.  1.  p.  288:  Appeal  and  Er'-or, 
vol.  1,  p.  333,  vol.  2,  p.  1 ;  Assignments,  vol.  2,  p.  549;  Assignments  for 
Benefit  of  Creditors,  vol.  2.  p.  599;  Associations,  vol.  2,  p.  633;  Attach- 
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MENT  AND  Garnish MKNT,  vol.  2,  p.  660;  Bailments,  vol.  2,  p.  782;  Bank- 
ruptcy, vol.  2.  p.  792;  Banks  and  Ban.king,  vol.  3,  p.  1;  Beneficial  and 
Benevolent  Associations,  vol.  3,  p.  211  ;  Best  and  Secondary  Evidence,  vol. 
3,  p.  214;  Bill  of  Lading,  vol.  3,  p.  232;  Bills,  Notes  and  Checks,  vol.  3, 
p.  257;  Bonds,  vol.  3,  p.  382;  Bridges,  vol.  3,  p.  516;  Building  and  Loan 
Associations,  vol.  3,  p.  542;  Canals,  vol.  3,  p.  546;  Carriers,  vol.  3,  p.  556; 
Car  Trust  Associations,  vol.  3,  p.  642;  Cemeteries,  vol.  3,  p.  647;  Char- 
ities, vol.  3,  p.  675 ;  Chattel  Mortgages,  vol.  3,  p.  699 ;  Citizenship,  vol.  3, 
p.  788;  Colleges  and  Universities,  vol.  3,  p  867;  Conflict  of  Laws,  vol.  3, 
p.  1020;  Constitutional  Law,  ante,  p.  1;  Contracts,  ante,  p.  552;  Costs, 
Counties;  Courts;  Covenant,  Action  of;  Covenants;  Creditors'  Suits; 
Damages;  Debentures;  Declarations  and  Admissions;  Deed;  Discovery; 
Domicile;  Electricity;  Elevators;  Eminent  Domain;  Employers'  Liabil- 
ity Insurance;  Equity;  Estoppel;  Evidence;  Exchanges;  Executions;  Ex- 
emplary Damages;  Express  Companies;  Fellow  Servants;  Ferries;  Fidelity 
AND  Guaranty  Insurance;  Foreign  Corporations;  Fraud  and  Deceit;  Gas; 
Hospitals  and  Asylums;  Illegal  Contracts;  Implied  Contracts;  Injunc- 
tions; Insolvency;  Irrigation;  Joint-Stock  Companies;  Judgments  and  De- 
crees; Judicial  Notice;  Judicial  Sales;  Jurisdiction;  Levees  ;  Liens;  Lim- 
itation OF  Actions  and  Adverse  Possession  ;  Lis  Pendens  ;  Loan,  Trust  and 
Safe  Deposit  Companies  ;  Lotteries  ,  Mandamus  ;  Marine  Insurance  ;  Master 
and  Servant;  Monopolies  and  Corporate  Trusts;  Mortgages  and  Deeds 
OF  Trust;  Municipal,  County,  State  and  Federal  Aid;  Mutual  Insurance; 
Names;  Officers  and  Agents  of  Private  Corporations;  Parol  Evidence; 
Parties;  Partnership;  Presumptions  and  Burden  of  Proof;  Principal  and 
Agent;  Quo  Warranto;  Railroads;  Receivers;  Religious  Societies;  Re- 
moval OF  Causes;  Res  Adjudicata;  Seals  and  Sealed  Instruments;  Specific 
Performance;  Statutes;  Stock  and  Stockholders;  Street  Railways; 
Subscriptions;  Summons  and  Process;  Taxation;  Telegraphs  and  Tele- 
phones; Title  Insurance;  Torts;  Trademarks,  Tradenames  and  Unfair 
Competition;  Trusts  and  Trustees;  Turnpikes  and  Tollroads  ;  Union 
Depots;  Vendor  and  Purchaser;  Venue;  Voting  Trusts;  Warehouses 
and   Warehousemen;    Water    Companies   and    Waterworks. 

As  to  appearance  for  and  by  corporation,  see  the  titles  Appearances,  vol.  2, 
p.  429 :  Attorney  and  Client,  vol.  2,  p.  703.  As  to  change  of  venue  as  to 
corporation,  see  the  title  Venue.  As  to  competency  of  ofificer  or  stockholder 
as  witness,  see  the  title  Witnesses.  As  to  corporate  books  as  evidence,  see  the 
titles  Documentary  Evidenci:  ;  Production  of  Documents.  As  to  corporate 
name  as  tradename,  see  the  title  Trademarks,  Tradenames  and  Unfair  Com- 
petition. As  to  corporation  commission,  interference  with  interstate  commerce 
by  compelling  delivery  of  cars  to  private  siding,  see  the  title  Interstate  and 
Foreign  Commerce;  fixing  rates,  see  the  titles  Carriers,  vol.  3,  p.  622,  et  seq. ; 
Railroads.  As  to  criminal  capacity,  and  purview  of  criminal  statutes  as 
to  corporations,  see  the  title  Criminal  Law.  As  to  deprivation  of  property 
without  compensation,  see  the  title  Due  Process  of  Law.  As  to  due  process 
of  law  in  appointment  of  agent  to  accept  service,  see  the  titles  DuE  Process  oF 
Law;  Summons  and  Process.  As  to  estoppel  of  corporations,  see  the  title  Es- 
toppel. As  to  conclusiveness  of  judgment  against  corporation  generally,  see 
the  title  Judgments  and  Decrees.  As  to  injunction  to  protect  franchise, 
see  the  title  Injunctions.  As  to  insurance  corporations,  see  the  title 
Insurance.  As  to  liability,  and  right  to  recover,  for  a  nuisance,  see  the 
title  Nuisance.  As  to  limitation  of  actions  against,  see  the  title  Limitation  of 
Actions  and  Adverse  Possession.  Mandamus  to,  see  the  title  Mandamus. 
Lien  of  employees,  see  the  titles  LiEns;  Mechanics'  Liens.  As  to  power  to 
refer  to  arbitration,  see  the  title  Arbitration  and  Award,  vol.  2,  p.  464.  As  to 
production  in  court  of  corporate  books  and  papers,  see  the  title  Production  of 
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Documents.  As  to  public  corporations  generally,  see  the  titles  Counties;  Ir- 
rigation; Municipal  Corporations;  Towns  and  Townships.  As  to  regula- 
tion of  rates,  see  the  title  Carriers,  vol.  3,  p.  622,  et  seq. ;  Railroads;  Water 
Companies  and  Waterworks.  As  to  removal  of  causes,  see  the  title  Removal 
OE  Causes.  As  to  resulting  trust  to  corporation  in  property  purchased  by  stock- 
holders, see  the  title  Stock  and  Stockholders.  As  to  right  of  visitation  as  to 
charitable  corporation,  see  the  title  Charities,  vol.  3,  p.  675.  As  to  responsi- 
bility for  libel  and  slander,  see  the  title  LibEL  and  Slander.  As  to  searches 
and  seizures,  liability. to,  see  the  title  Searches  and  Seizures.  As  to  service 
of  process  on  corporations,  see  the  title  Summons  and  Process.  As  to  tax- 
ation and  power  to  tax,  see  the  title  Taxation.  As  to  taxation  of  corporations 
as  affecting  commerce,  see  the  title  Interstate  and  Foreign  Commerce. 

I.  Scope  of  Title. 

This  title  includes  private  corporations  generally,  their  characteristics,  crea- 
tion, organization,  powers,  duties  and  liabilities,  consolidation,  reorganization, 
dissolution,  and  the  amendment  and  repeal  of  their  charters.  It  excludes  unin- 
corporated associations;  municipal  corporations;  incorporations  for  a  particular 
purpose  or  business,  such  as  railroads,  street  railroads,  etc.,  for  which  see  the 
specific  titles ;  stock  and  stockholders,  with  the  rights,  duties,  powers  and  lia- 
bilities of  the  latter ;  officers  and  agents,  their  duties,  liabilities  and  responsibil- 
ities. It  also  excludes  the  taxation  of  corj)orations  and  corporate  stocks,  as  to 
which  see  the  title  Taxation.  As  to  other  matters  excluded,  see  the  table  of 
cross  references  above. 

II,  Definitions,  Distinctions  and  General  Considerations. 
A.  Definitions — 1.  Corporation. — A  corporation,  though  very  hard  to  de- 
fine,^ has  been  said  to  be  "an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law.  Being  the  mere  creature  of  law.  it  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it,  either  ex- 
pressly or   as   incidental   to  its   very   existence."^     It  has   been   described  as  an 


1.  Difficulty  of  definition. — To  attempt 
to  define  a  corporation,  or  limit  its  powers 
by  the  rules  which  prevailed  when  they 
were  rarely  created  for  any  other  than 
municipal  purposes,  and  generally  by 
royal  charter,  is  impossible  in  this  coun- 
try and  at  this  time.  Most  of  the  states 
of  the  union  have  general  laws  by  which 
persons  associating  themselves  together, 
as  the  shareholders  in  this  company  have 
done,  became  a  corporation.  Liverpool 
Ins.  Co.  V.  Massachusetts,  10  Wall.  566, 
575,   19   L.    Ed.    1029. 

2.  Definition. — It  w^as  thus  defined  in 
the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  636,  4  L.  Ed.  629,  and 
the  court  there  went  on  to  say:  "These 
are  such  as  were  supposed  best  calcu- 
lated to  eflfect  the  object  for  which  it  was 
created.  Among  the  most  important  are 
immortality,  and  if  the  expression  may 
be  allowed,  individuality — properties  by 
which  a  perpetual  succession  of  many  per- 
sons are  considered  as  the  same  and  may 
act  as  a  single  individual.  They  enable  a 
corporation  to  manage  its  own  affairs,  and 
to  hold  property  without  the  perplexing 
intricacies,  the  hazardous  and  endless 
necessity,  of  perpetual  conveyances  for 
the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of 
clothing  bodies  of  men  in  succession  with 


these  qualities  and  capacities  that  corpo- 
rations were  invented  and  are  in  use.  By 
these  means  a  perpetual  succession  of  in- 
dividuals are  capable  of  acting  for  the 
promotion  of  the  particular  object  like 
one  immortal  being."  Louisville,  etc.,  R. 
Co.  V.  Letson,  2  How.  497,  557,  11  L.  Ed. 
353.  See.  also,  Chisholm  v.  Georgia,  2 
Ball.  419,  448,  1  L.  Ed.  440,  per  Iredell.  J., 
dissenting;  Pinney  v.  Nelson,  183  U.  S. 
144,  149,  46  L.  Ed.  125;  United  States 
Bank  v.  Deveaux.  5  Cranch  61,  62.  88,  3 
L.  Ed.  38;  Bank  v.  Earle,  13  Pet.  519,  588, 
10  L.  Ed.  274;  Runyan  v.  Coster.  14  Pet. 
122,  10  L.  Ed.  382;  Marshall  v.  Baltimore, 
etc..  R.  Co.,  16  How.  314.  14  L.  Ed.  953; 
Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21 
How.  202,  210,  16  L.  Ed.  73;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347. 
352,  28  L.  Ed.  173;  Shaw  v.  Quincy  Min. 
Co..  145  U.  S.  444.  449,  36  L.  Ed.  768; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  45,  44  L.  Ed.  657;  New  York  Life  Ins. 
Co.  V.  Cravens.  178  U.  S.  389,  396,  44  L- 
Ed.  1116;  Hancock,  Mut.  Life  Ins.  Co.  v. 
Warren,  181  U.  S.  73,  77.  45  L.  Ed.  755^ 
Fidelity  Mut  Life  Ass'n  v.  Mettler,  185 
U.  S.  308,  327,  46  L.  Ed.  922.  See  post, 
"Such  as  Charter  and  Laws  Confer,"  XL 
A,  1. 

"Corporations    are    a   necessary   feature 
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■'association   of   persons,"-'^    contributing  a   joint   capital    for   a   common   purpose, 
with  assignability  of  shares  in  perpetual  succession,"*  and  is  a  mere  creature  of 


of  modern  business  activity,  and  their 
aggregate  capital  has  become  the  source 
of  nearly  all  great  enterprises."  Hale  v. 
Henkel,  201  U.  S.  43,  76,  50  L.  Ed.  652; 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S. 
535,  544.  24  L.  Ed.  148,  per  Bradley.  J., 
dissenting;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  205,  29  L.  Ed. 
158. 

Corporations  sole  are  not  usually  cre- 
ated for  commercial  business,  and  are  dif- 
ferent from  corporations  aggregate  in 
comprising  only  a  single  individual.  Home 
Ins.  Co.  V.  New  York,  134  U.  S.  594,  599, 
33  L.  Ed.  1025;  Horn  Silver  Min.  Co.  v. 
New  York.  143  U.  S.  305,  312,  36  L.  Ed. 
164. 

Any  body  politic  (sole  or  aggregate), 
whether  its  power  be  restricted  or  trans- 
cendent, is,  in  the  largest  sense  of  the 
word,  a  corporation.  Chisholm  v.  Geor- 
gia. 2  Dall.  419,  447,  1  L.  Ed.  440;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet 
420,  583,  9  L.  Ed.  773.  See  the  titles  MU- 
NICIPAL CORPORATIONS;  STATES. 

But  the  United  States  are  not  a  corpora- 
tion under  the  New  York  statute  of  wills. 
United  States  v.  Fox,  94  U.  S.  315,  321,  24 
L.   Ed.   192. 

3.  Association  of  persons. — "The  words 
'association  of  persons'  are  often,  and  not 
inaptly,  employed  to  describe  a  corpora- 
tion. An  incorporated  company  is  an  as- 
sociation of  individuals  acting  as  a  single 
person,  and  by  their  corporate  name.  As 
this  court  has  said,  'private  corporations 
are  but  associations  of  individuals  united 
for  some  common  purpose,  and  permitted 
by  the  law  to  use  a  common  name,  and 
to  change  its  members  without  a  dissolu- 
tion of  the  association.'  Baltimore,  etc., 
R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  330,  27  L.  Ed.  739."  United  States  v. 
Trinidad  Coal,  etc..  Co.,  137  U.  S.  160, 
169,  34  L.  Ed.  640.  See  St.  Clair  v.  Cox, 
106  U.  S.  350,  355,  27  L.  Ed.  222;  Kansas, 
etc.,  R.  Co.  V.  Atchison,  etc..  R.  Co..  112 
U.  S.  414,  28  L.  Ed.  794;  Pembina,  etc.. 
Min.  &  Mill.  Co.  v.  Pennsylvania.  125  U. 
S.  181,  188,  31  L.  Ed.  650;  McKinley  v. 
Wheeler.  130  U.  S.  630,  633,  32  L.  Ed. 
1048;  Hale  7'.  Henkel.  201  U.  S.  43,  76, 
50    L.    Ed.    652. 

A  corporation  is  said  by  Washington,  J., 
in  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  657,  4  L.  Ed.  629.  quoting  Bl. 
Com.  37,  to  be  a  franchise.  "'It  is,'  says 
he  'a  franchise  for  a  number  of  persons, 
to  be  incorporated  and  exist  as  a  body 
politic,  with  a  power  to  maintain  perpetual 
succession,  and  to  do  corporate  acts,  and 
each  individual  of  such  corporation  is  also 
said  to  have  a   franchise  or  freedom.'  " 

See,  also,  where  it  is  said  by  Chief  Jus- 
tice Marshall  in  Providence  Bank  v.  Bill- 


ings, 4  Pet.  514,  562,  7  L.  Ed.  939.  the 
great  object  of  an  incorporation  is.  to  be- 
stow the  character  and  properties  of  in- 
dividuality on  a  collective  and  changing 
body  of  men.  And  see  Kansas,  etc.,  R. 
Co.  V.  Atchinsan,  etc..  R.  Co..  112  U  S 
414,  415,  416,  28  L.  Ed.  794;  Louisville, 
etc.,  R.  Co.  V.  Letson,  2  How.  497,  558,  11 
L.  Ed.  353;  Pembina,  etc.,  Min.  &  Mill. 
Co.  V.  Pennsylvania,  125  U.  S.  181,  189. 
31  L.  Ed.  650;  Georgia,  etc..  Banking  Co. 
V.  Smith,  128  U.  S.  174,  179,  32  L.  Ed. 
377. 

"An  aggregate  corporation,  at  common 
law.  is  a  collection  of  individuals,  united 
into  one  collective  body,  under  a  special 
name,  and  possessing  certain  immunities, 
privileges  and  capacities,  in  its  collective 
character,  which  do  not  belong  to  the 
natural  persons  composing  it.  Among 
other  things,  it  possesses  the  capacity  of 
perpetual  succession,  and  of  acting  by  the 
collected  vote  or  will  of  its  component 
members,  and  of  suing  and  being  sued  in 
all  things  touching  its  corporate  rights 
and  duties.  It  is.  in  short,  an  artificial 
person,  existing  in  contemplation  of  law, 
and  endowed  with  certain  powers  a.id 
franchises  which,  though  they  must  be  ex- 
ercised through  the  medium  of  its  natural 
members,  are  yet  considered  as  subsist- 
ing in  the  corporation  itself,  as  distinctly 
as  if  it  were  a  real  personage."  Dart- 
mouth College  V.  Woodward.  4  Wheat. 
518,  667,  4  L.  Ed.  629,  per  Story,  J.  See. 
also,  Louisville,  etc.,  R.  Co.  v.  Letso;i,  2 
How.  497,  551.  11  L.  Ed.  553;  Northern  Ind. 
R.  Co.  V.  Michigan  Cent.  R.  Co..  15  How. 
233,  247,  14  L.  Ed.  674.  See  post,  "Corpo- 
ration as  Entity  Distinct  from  Sharehold- 
ers,"  II,  C. 

4.  Perpetual  succession. — "A  corpora- 
tion, like  a  partnership,  is  an  association 
of  natural  persons  who  contribute  a  joint 
capital  for  a  common  purpose,  and  al- 
though the  shares  may  be  assigned  to 
new  individuals  in  perpetual  succession, 
yet  the  number  of  shares  and  amount  of 
capital  cannot  be  increased,  except  in  the 
manner  expressly  authorized  by  the 
charter  or  articles  of  association."  Rail- 
way Co.  V.  Allerton.  18  Wall.  233,  235,  21 
L.  Ed.  902.  See  Dartmouth  College  v. 
Woodward.  4  Wheat.  518,  667,  4  L.  Ed. 
629;  Railroad  Co.  v.  Soutter,  13  Wall.  517. 
525,  20  L.   Ed.   543. 

Continued  succession  is  given  to  cor- 
porations to  prevent  embarrassment  aris- 
ing from  the  death  of  their  members.  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  659, 
666.  24  L.  Ed.  1036;  Railroad  Co.  v.  Sout- 
ter,  13    Wall.   517,   525,   20   L.    Ed.   543. 

As  to  assignment  of  shares  generallv. 
see  the  title  STOCK  AND  STOCK- 
HOLDERS. 
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the   legislature. 5      And    manufacturing   corporations   are   no  exception, "^   nor   are 
banking  associations.' 

2.  Limited  Partnership  Associ.xtign. — A  limited  partnership  association  is 
not  a  true  corporation,  but  only  a  quasi  corporation.'' 

3.  Corporate  Franchise. — Corporate  franchises  are  legal  estates,  and  not 
mere  naked  powers  granted  to  the  corporation,  but  powers  coupled  with  an  in- 
terest which  vest  in  the  corporation  by  virtue  of  its  charter,  as  soon  as  it  is 
in  esse.^  And  a  grant  of  corporate  existence  is  a  grant  of  special  privileges  to 
the  corporators,  eni^bling  them  to  act  tor  certam  designated  purposes  as  a  single 
individual,  and  exempting  them  (unless  otherwise  specially  provided)  from  in- 
dividual liability.  1^     The  franchise  of  the  company  is  the  right  to  hold  property 


5.  Creature  of  legislature. — "A  corpo 
ration  being  the  mere  creature  of  the  legis 
lature,  its  rights,  privileges  and  powers 
are  dependent  solely  upon  the  terms  of  its 
charter.  Its  creation  (except  where  the 
corporation  is  sole)  is  the  investing  of 
two  or  more  persons  with  the  capacity 
to  act  as  a  single  individual,  with  a  com- 
mon name,  and  the  privilege  of  succession 
in  its  members  without  dissolution,  and 
with  a  limited  individual  liability."  Horn 
Silver  Alin.  Co.  v.  New  York,  143  U.  S. 
305,  .312,  36  L.  Ed.  164;  Home  Ins.  Co.  v. 
New  York.  134  U.  S.  594,  599,  33  L.  Ed. 
1025;  Spring  Valley  Waterworks  v. 
Schottler.  110  U.  S.  347,  352,  28  L.  Ed.  173. 

6.  Manufacturing  corporations. — "Man- 
ufacturing corporations  are  private  cor- 
porations in  the  strictest  sense,  as  they 
are  created  for  the  convenience  of  the  cor- 
poration, and  are  charged  with  no  public 
duties  whatever."  Hamilton  Co.  v.  Mas- 
sachusetts, 6  Wall.  632,  638,  18  L.  Ed.  904. 

7.  Banking  associations. — State  Bankz/. 
Knoop.  16  How.  369.  14  L.  Ed.  977;  Ne- 
smith  V.  Sheldon,  7  How.  812,  816,  12  L. 
Ed  925.  See  the  title  BANKS  AND 
BANKING,   vol.   3,  pp.   5,  8.  10,   12,  14. 

Charitable  institutions. — See  the  title 
CHARITIES,   vol.    3,    p.    675. 

Churches  and  religious  bodies. — See  the 
titi^  RELIGIOUS   SOCIETIES. 

Educational  institutions. — See  the  title 
COLLEGES      AND      UNIVERSITIES, 

vol.    3.   p.    867. 

Joint-stock  companies. — See  the  title 
JOINT-STOCK   CO^rPANIES. 

States.— See  the  title  STATES. 

State  decisions  as  binding  federal  court. 
_^See   the   title    COURTS. 

8.  A    limited     partnership     association, 
■  created  under  th'^  laws  of  Pennsylvania,  is 

nothing  more  than  a  quasi  corporation,  at 
most,  not  a  true  corporation.  Great  South- 
ern Fire  Proof  Hotel  Co.  v.  Jones,  177 
U  S  449.  44  L.  Ed.  842.  See  the  title 
PARTNERSHIP. 

Toint-stock  associations  as  corporations. 
—See  the  title  JOINT-STOCK  COM- 
PANIES. 

9.  Corporate  franchises. — Hamilton  Co. 
7.  AIa  =  snchusetts.  6  Wall.  632,  18  L.  Ed. 
904-  Society  for  Savings  v.  Coite.  6  Wall. 
594'  606.  18  L.  Ed.  897.  See  Miller  v. 
State  15  Wall.  478,  488,  21  L.  Ed.  98; 
Dartmouth      College     v.      Woodw^ard,      4 


Wheat.   518,   7()0,   4  L.    Ed.   629. 

They  vest  in  the  corporation  upon  the 
possession  of  its  franchises,  and  whatever 
may  be  thought  of  the  corporation,  it  can- 
not be  denied  that  the  corporation  itself  has 
a  legal  interest  in  such  franchises.  So- 
ciety for  Savings  v.  Coite.  6  Wall.  594, 
606,  18  L.  Ed.  897;  Provident  Institution 
V.  Massachusetts,  6  Wall.  611,  18  L.  Ed. 
907.  See  post,  "Valuable  Privileges  and 
Franchises  Conducing  to  Acceptance," 
VIII.  C.  1,  a.   (4). 

10.  Grant  of  special  privileges. — Paul 
V.  Virginia,  8  Wall.  168,  181,  19  L.  Ed.  357. 
See  Woods  v.  Lawrence  County,  1  Black 
386,  409,  17  L.  Ed.  122;  People's  Railroad 
V.  Memphis  Railroad,  10  Wall.  38,  19  L. 
Ed.    844. 

"Franchises  are  special  privileges  con- 
ferred by  the  government  upon  individuals, 
and  which  do  not  belong  to  the  citizens 
of  the  country  generally  of  common  right. 
It  is  essential  to  the  character  of  a  fran- 
chise that  it  should  be  a  grant  from  the 
sovereign  authority,  and  in  this  country, 
no  franchise  can  be  held,  which  is  not  de- 
rived from  a  law  of  the  state."  Bank  v. 
Earle.  13  Pet.  519,  595,  10  L.  Ed.  274.  See 
People's  Railroad  v.  Memphis  Railroad, 
10  Wall.  38,  19  L.  Ed.  844;  California  v. 
Central  Pac.  R.  Co..  127  U.  S.  1,  40,  32 
L.    Ed.    150. 

"By  the  term  'corporate  franchise  or 
business,'  as  here  used,  we  uncTerstand  is 
meant  (not  referring  to  corporations  sole, 
which  are  not  usually  created  for  commer- 
cial business)  the  right  or  privilege 
given  by  the  state  to  two  or  more_  per- 
sons of  being  a  corporation,  that  is,  of 
doing  business  in  a  corporate  capacity, 
and  not  the  privilege  or  franchise  which, 
when  incorporated,  the  company  may  ex- 
ercise. The  right  or  privilege  to  be  a 
corporation,  or  to  do  business  as  such 
body,  is  one  generally  deemed  of  value  to 
the  corporators,  or  it  would  not  be  sought 
in  such  numbers  as  at  present.  It  is_  a 
right  or  privilege  by  which  several  in- 
dividuals may  unite  themselves  under  a 
corimon  name  and  act  as  a  =ingle  person, 
with  a  succession  of  members,  without 
dissolution  or  susnension  of  business  and 
with  a  limited  individual  liabilitv."  Home 
Ins.  Co.  7'.  New  York.  134  U.  S.  594,  599, 
33  L.  FH.  loof^;  A=hlev  V.  Ryan,  153  U. 
S.  436,  442,  38  L.  Ed.  773. 
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and  exercise  its  corporate  privileges,'^  covering  all  rights  granted  by  the  legis- 
lature.i2  The  right  and  privilege,  or  franchise,  of  being  a  corporation,  is  of 
value  to  its  members  and  is  considered  as  property  separate  and  distinct  from 
the  property  which  the  corporation  may  acquire, ^^  although  incorporeal,i4  and 
is  usually  considered  personal  property. ^^ 

As  Contract.— See  post,  "Charter  as  Contract  and  Amendment  or  Reneal 
Thereof,"   VIII,  C.  ^ 

B.    Classification.— Power   of   State   to   Make    Classification. A   state 

may  make  a  classification  of  corporations,  based  upon  reasonable  grounds  and 
not  arbitrary  selection,   for   the  regulation  of  their  conduct. ^^ 

Private,  Public  and  Quasi  Public  Corporations.— Corporations  are  pri- 
vate, where  the  property  of    the    corporation    is    private,i^    although    the    cor- 

Abeyance  of  franchise.— See  post 
"Status  before   Incorporation,"  III,   E.        * 

Conditional  grant.— See  post.  "Imposi- 
tion  of   Conditions,"   IV,   A,   1.   c,    (2). 

Construction.— See  post,  '  "Construc- 
tion,"  XI.   A.   2. 

Exclusive  franchise.— See  post,  "Char- 
ters, and  Their  Amendment,  Repeal  and 
Extension,"   VIII. 

Grant  of  additional  franchise  by  congress 
to  state  corporation.— See  post,  "Power 
of   Congress,"    IV.    A,   1,   d. 

Mortgage  of  franchises.— See  the  title 
MORTGAGES  AXD  DEEDS  OF 
TRUST. 

Sale  under  judicial  process — See  the 
titles  EXECUTIONS;  JUDICIAL 
SALES. 

Sale  and  transfer  generally.— See  post, 
"To  Alienate  Franchise  or  Property  Nec- 
essary Thereto,"  XI.   C. 

16.  Power  of  state  to  make. — "It  is 
well  settled  that  when  prescribing  a  rule 
of  conduct  for  persons  or  corporations  a 
state  may,  consistently  with  the  Four- 
teenth Amendment,  make  a  classification 
among  its  people  based  'upon  some  rea- 
sonable ground — some  difference  which 
bears  a  just  and  proper  relation  to  the  at- 
lempted  classification — and  is  not  a  mere 
arbitrary  selection.'  Gulf,  etc.,  R  Co  v 
Ellis.  165  U.  S.  1.50,  159,  160.  165,  41  l! 
Ed.  666  In  Cotting  7;.  Kansas  Citv  S^ock 
Yards  Co..  183  U.  S.  79,  46  L.  Ed.  92,  there 
was  a  difference  of  opinion  in  the  court 
as  to  what  was  necessary  to  be  decided, 
but  all  agreed  that  a  state  enactment  regu- 
lating the  charges  of  a  certain  stock  yards 
company,  and  which  exempted  other  like 
comnanies  from  its  operation,  was  a  denial 
of  the  equal  nrotection  of  the  laws  and 
forbidden  bv  the  Fourteenth  Amendment.'' 
Halter  ?•.  Nebraska,  205  TJ.  S.  34.  43,  51  L 
Fd  699  See  the  title  CONSTITU- 
TIONAL L.AW,  ante,  n.  1. 

17.  Private  corporations. — "Where  the 
property  of  a  corporation  is  private  it 
gives  the  same  character  to  the  institu- 
tion, and  to  this  there  is  no  excention." 
State  Bank  v.  Knooo,  16  How.  369,  380,  14 
L  Ed.  977.  And  private  charters  are  such 
as  are  granted  for  the  private  benefit  of 
the  corporators.  Pennsylvania  College 
Cases.  13  Wall.   190,  214.  20   L.   Ed.  550. 

If    the    foundation    be    private,    though 


11.  New  Jersey  v.  Anderson,  203  U.  S. 
483,  491,  51  L.  Ed.  284;  California  v.  Cent. 
Pac.  R.  Co.,  127  U.  S.  1,  41,  32  L.  Ed.  150. 

"The  franchise  to  be  is  only  one  of  the 
franchises  of  a  corporation.  The  franchise 
to  do  is  an  independent  franchise,  or 
rather  a  combination  of  franchises,  em- 
bracing all  things  which  the  corporation 
is  given  power  to  do."  Adams  Express 
Co.  V.  Ohio.  166  U.  S.  185,  224,  41  L.  Ed. 
965;  Memphis,  etc.  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609,  28  L.  Ed. 
837.  See  post,  "To  Alienate  Franchise 
and  Property  Necessary  Thereto,"  XI,   C. 

12.  The  word  "franchise"  is  generic, 
covering  all  the  rights  granted  by  the  leg- 
islature, as  well  as  the  mere  right  to  be 
a  corporation.  Railroad  Co.  v.  Georgia. 
98  U.  S.  359,  365.  25  L.  Ed.  185.  But  it  is 
said,  in  Morgan  v.  Louisiana,  93  U.  S.  217, 
223,  23  L.  Ed.  860,  the  term  "franchises." 
while  often  used  as  synonymous  with 
rights,  privileges  and  immunities,  though 
of  a  personal  and  temporary  character, 
must  always  be  considered  in  connection 
with  the  corporation  or  property  to  which 
it  is  alleged  to  appertain,  and  strictly 
means  the  rights  or  privileges  that  are  es- 
sential to  the  operations  of  the  corpora- 
tion. 

13.  Franchise  as  property. — Central 
Pac.  R.  Co.  V.  California.  162  U.  S.  91, 
127.  40  L.  Ed.  903;  Horn  Silver  Min.  Co. 
V.  New  York,  143  U.  S.  305,  312,  36  L.  Ed. 
164;  Home  Ins.  Co.  v.  New  York.  134  U. 
S.  594,  599,  33  L.  Ed.  1025;  West  River 
Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  Ed. 
535.  Gordon  v.  Appeal  Tax  Court.  3 
How.    133,   150.   11    L.    Ed.    529. 

Nothing  is  better  settled  than  that  the 
franchise  of  a  private  corporation  is  prop- 
erty, and  of  the  most  valuable  kind,  as  it 
cannot  be  taken  for  public  use.  even,  with- 
out compensation.  Wilmington  Railroad 
V.  Reid.  13  Wall.  264.  268.  20  L.   Ed.  56S 

14.  Incorppreal. — Long  Island  Water 
Supply  Co.  V.  Brooklyn,  166  U.  S.  685,  693. 
41   L.    Ed.  1165. 

15.  Personal  property. — .According  to 
the  law  of  most  states,  this  franchise  or 
privilege  of  being  a  corporation  is  deemed 
personal  property.  Horn  Silver  Min.  Co. 
7'.  New  York,  143  U.  S.  305,  312,  36  L.  Fd. 
164:  Home  Ins.  Co.  v.  New  York,  134  U. 
S.   594,  601.  33   L.   Ed.   1025. 
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poration  is  engaged  in  a  quasi  public  business,  such  as  a  railroad  corporation,^* 
and  the  fact  that  the  state  owns  a  portion  of  its  stock  does  not  change  its  char- 
acter;^^ public  ;2^^  and  quasi  public  corporations,  which  are  corporations  exer- 
cising a  public  employment,  and  having  duties  to  the  public  to  perform.^i     Bur- 


under  the  charter  of  the  government,  the 
corporation  is  private,  however  extensive 
the  uses  may  be  to  which  it  is  devoted, 
either  by  the  bounty  of  the  founder,  or 
the  nature  and  objects  of  the  institution. 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  668.  4  L.  Ed.  629,  per  Story,  J. 

And  a  corporation  created  by  ihe  legis- 
lature in  order  to  carry  into  effect  the 
purposes  of  congress  in  reserving  a  town- 
ship in  a  territorial  land  district  for  edu- 
cational purposes,  is  not  made  a  public 
corporation  by  the  fact  that  its  benefits 
would  be  enjoyed  by  the  public  generally. 
It  is  an  eleemosynary  private  corporation. 
Trustees  for  Vincennes  University  v.  In- 
diana. 14  How.  268,  14  L.  Ed.  416.  See, 
also,  Pennsylvania  College  Cases,  13  Wall. 
190,  214.  20   L.   Ed.   550. 

A  corporation  for  religious  and  chari- 
table purposes,  which  is  endowed  solely 
by  private  benefactions,  is  a  private  elee- 
mosynary corporation,  although  it  is 
created  by  a  charter  from  the  govern- 
ment. Society  for  the  Propagation  of  the 
Gospel  V.  New  Haven,  8  Wheat.  464,  5  L 
Ed.   662. 

A  hospital  or  college  founded  by  a  pri- 
vate benefactor  is  in  point  of  law  a  private 
corporation,  although  dedicated  by  its 
charter  to  general  charity.  The  fact  that 
the  charity  is  public  affords  no  proof  that 
the  corporation  is  also  public.  (Opinion 
of  Story,  J.)  Dartmouth  College  v. 
Woodward.  4  Wheat.  518,  669,  671,  4  L. 
Ed.  629. 

Dartmouth  College  and  Vincennes  Uni- 
versity.—See  the  title  COLLEGES  AND 
UNIVERSITIES,    vol.    3,    pp.    867,    869. 

18.  Quasi  public  business. — Railroad  Co. 
V.  Commissioners.  103  U.  S.  1,  26  L.  Ed. 
859.  See  post,  this  section.  And  see  the 
title  RAILROADS. 

19.  State  as  stockholder. — Railroad  Co. 
V.  Commissioners,  103  U.  S.  1.  26  L.  Ed. 
359.  See  post.  "State  as  Sole  Stock- 
holder," VIII.  C.  1,  a,  (6),  See  the  title 
STOCK  AND  STOCKHOLDERS. 

20.  Public  corporations. — In  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  629. 
4  L.  Ed.  629.  Mr.  Justice  Story  says:  "Pub- 
lic corporations  are  generally  esteemed 
such  as  exist  for  public  political  purposes 
only,  such  as  towns,  cities,  parishes  and 
counties;  and.  in  many  respects,  they  are 
so,  although  they  involve  some  private 
interests;  but,  strictly  speaking,  public 
corporations  are  such  only  as  are  founded 
by  the  government  for  public  purposes, 
where  the  whole  interests  belong  to  the 
government."  Trustees  for  Vincennes 
University  v.  Indiana,  14  How.  268,  276, 
14  L.  Ed.  416.  See  the  titles  COL- 
LEGES  AND    UNIVERSITIES,   vol.   3, 


p.  867;  COUNTIES;  MUNICIPAL  COR- 
PORATIONS; TOWNS  AND  TOWN- 
SHIPS. 

But  a  hospital  or  college,  created  and 
endowed  by  the  government  for  general 
charity,  or  a  bank  whose  stock  is  exclu- 
sively owned  by  the  government,  and 
which  is  created  by  the  government  for  its 
own  uses,  is  a  public  corporation.  (Opin- 
ion of  Story,  J.)  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  699.  4  L.  Ed. 
629. 

Bank  of  the  United  States.— The  old 
Bank  of  the  United  States,  although  en- 
dowed with  the  power  to  engage  in  the 
business  of  banking  for  its  individual  profit, 
was  held  to  be  a  public  corporation.  Os- 
born  v.  United  States  Bank,  9  Wheat.  738, 
6  L.  Ed.  204.  See.  also,  McCulloch  v. 
Maryland.  4  Wheat.  316,  425,  4  L.  Ed.  579; 
Easton  V.  Iowa,  188  U.  S.  220,  229,  47  L. 
Ed.  452.  See  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  1. 

21.  Quasi  public  corporations. — Where 
the  purpose  of  its  incorporation,  as  de- 
fined in  its  charter  and  recognized  and 
confirmed  by  the  legislature,  was  the 
transportation  of  passengers,  the  plaintiff 
exercised  a  public  employment,  and  was 
charged  with  the  duty  of  accomodating 
the  public  in  the  line  of  that  employment, 
exactly  corresponding  to  the  duty  which  a 
railroad  corporation  or  a  steamboat  com- 
pany, as  a  carrier  of  passengers,  owes  to 
the  public,  independently  of  possessing 
any  right  of  eminent  domain.  The  public 
.nature  of  that  duty  was  not  affected  by  the 
fact  that  it  was  to  .be  performed  by  means 
of  cars  constructed  and  of  patent  rights 
owned  by  the  corporation,  and  over  roads 
owned  by  others.  The  plaintiff  was  not  a 
strictly  private,  but  a  quasi  public  corpora- 
tion; and  it  must  be  so  treated  as  regards 
the  validity  of  any  attempt  on  its  part  to 
absolve  itself  from  the  performance  of 
those  duties  to  the  public,  the  perform- 
ance of  which  by  the  corporation  itself 
was  the  remuneration  that  it  was  required 
by  law  to  make  to  the  public  in  return  for 
the  grant  of  its  franchise.  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  50,  35  L.  Ed.  55,  citing  Pickard 
V.  Pullman  Southern  Car  Co.,  117  U.  S.  34, 
29  L.  Ed.  785;  New  York,  etc.,  R.  Co.  v. 
Winans,  17  How.  30.  39,  15  L.  Ed.  27; 
Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627;  Liverpool,  etc..  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  U.  S.  397.  32  L. 
Ed.  788;  Railroad  Co.  v.  Commissioners, 
103  U.  S.  1.  20  L.  Ed.  359.  See  the  titles 
CARRIERS,  vol.  3.  p.  556;  MUNICIPAL 
CORPORATIONS:  RAILROADS; 
STREET  RAILWAYS,  etc.  As  to  quasi 
corporations  generallv.  see  post,  "De 
Facto   Corporations,"   V,   A. 
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roughs  and  townships  are' such  quasi  pubhc  corporations. 22 

C.  Corporation  as  Entity  Distinct  from  Shareholders. — The  corpora- 
tion is  legally  distinct  from  its  members, ^a  and  its  debts  are  not  their  debts,^^ 
nor    its   contracts   their    contracts. ^^ 

D.  Governmental  Regulation  and  Control — 1.  In  General — a.  Visita- 
tion of  Corporations. — Visitation  is  the  act  of  examining  into  the  affairs  of  a 
corporation,  but  in  the  United  States  it  is  exercised  only  in  the  case  of  public 
or  eleemosynary  corporations,  and  then  by  the  legislature. 26 


22,  Burroughs  and  townships. — United 
States   Bank  v.    Dandridge,   12   Wheat.   64, 

75,  6  L.  Ed.  552.  See  the  title  MUNICI- 
PAL CORPORATIONS;  TOWNS  AND 
TOWNSHIPS. 

As  federal  and  state  corporations. — See 
post,  "Power  to  Create,"  IV,  A. 

As  ecclesiastical  and  lay. — See  the  titles 
COLLEGES  AND  UNIVERSITIES, 
vol.  3,  p.  867;  RELIGIOUS  SOCIETIES. 

Regulation. — See  post,  "Implied  Power," 
11,  D,  2,  a. 

23.  Corporation  as  distinct  entity. — 
Merchants'  Nat.  Bank  v.  Wehrmann,  203 
U.  S.  295,  300.  50  L.  Ed.  1036;  Graham  v. 
Railroad  Co..  102  U.  S.  148,  160,  26  L..  Ed. 
106;  Humphreys  v.  McKissock,  140  U.  S. 
304,  312,  35  L.  Ed.  473;  Hollins  v.  Brier- 
field,  etc..  Iron  Co.,  150  U.  S.  371,  382,  37 
L.  Ed.  1113;  Park  Bank  v.  Remsen,  158  U. 
S.  337,  346,  39  L.  Ed.  1008.  See,  also,  Mc- 
Donald V.  Williams,  174  U.  S.  397,  402,  43 
L.  Ed.  1022;  Hale  v.  Henkel,  201  U.  S.  43, 

76,  50  L.  Ed.  652. 

A  corporation  is  constituted,  it  is  true, 
of  all  its  stockholders,  but  it  has  a  legal 
existence  separate  from  them — rights  and 
obligations  separate  from  them;  and  may 
have  obligations  to  them.  It  can  sue  and 
be  sued.  Doctor  v.  Harrington.  196  U.  S. 
579,  585,  49  L-  Ed.  606.  See  opinion  of 
Marshall.  C.  J.,  dissenting  in  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
92,  6   L.   Ed.   552. 

Assuming,  in  accordance  with  a  favorite 
speculation  of  these  days,  that  philo- 
sophically a  partnership  and  a  corporation 
illustrate  a  single  principle,  and  even  that 
the  certificate  of  a  share  in  one  represents 
property  in  very  nearly  the  same  sense  as 
does  a  share  in  the  other,  in  either  case  the 
members  could  divide  the  assets  after  pay- 
ing the  debts.  But  from  the  point  of  view 
of  the  law  there  is  a.  very  important  dif- 
ference. The  corporation  is  legally  dis- 
tinct from  its  members,  and  its  debts  are 
not  their  debts.  Therefore,  when  a 
paid-up  share  in  a  corporation  is  taken, 
no  liability  is  assumed,  apart  from  statute, 
but  simply  a  right  equal  in  value  to  a  cor- 
responding share  in  the  assets  and  good 
will  of  the  concern  after  its  debts  are 
paid.  If  the  right  is  worth  something  it 
is  a  proper  security,  and  if  it  is  worth 
nothing  no  harm  is  done.  Merchants' 
Nat.  Bank  v.  Wehrmann.  202  U.  S.  295, 
300,  50  L.  Ed.  1036.  And  see  ante,  "Defi- 
nitions,"   II,    A;    "To    Acquire,    Hold    and 


Dispose  of  Property,"  XI,  B.     See  the  ti- 
tle    STOCK     AND    STOCKHOLDERS. 

24.  Debts.— Merchants'  Nat.  Bank  v. 
Wehrmann,  202  U.  S.  295.  300,  50  L  Ed. 
1036. 

25.  Contracts. — The  contract  of  a  cor- 
poration is  the  contract  of  the  legal  en- 
tity, and  not  of  its  individual  members. 
Its  rights  are  these  given  to  it  in  that 
character,  and  not  the  rights  which  belong 
to  its  constituent  citizens.  Waters-Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  28.  43,  44  L. 
Ed.  657;  Bank  v.  Earle,  13  Pet.  519,  10  L. 
Ed.  274. 

26.  Visitation. — "Visitation"  is  defined 
by  Bouvier  (Die.  vol.  2,  p.  1199)  as  fol- 
lows: "The  act  of  examining  into  the  af- 
fairs of  a  corporation.  The  power  of  vis- 
itation is  applicable  only  to  the  ecclesias- 
tical and  eleemosynary  corporations.  1 
Black.  Com.  480.  The  visitation  of  civil 
corporations  is  by  the  government  itself, 
through  the  medium  of  the  courts  ©f  jus- 
tice. See  2  Kent  240.  In  the  United 
States,  the  legislature  is  the  visitor  of  all 
corporations  founded  by  it  for  public  pur- 
poses. 4  Wheat.  518."  The  origin  and 
nature  of  "visitatorial"  power  received  full 
discussion  in  the  case  cited  by  Bouvier 
from  4  Wheaton.  See  opinion  of  Mr.  Jus- 
tice Story  in  Dartmouth  College  v.  Wood- 
ward. 4  Wheat.  518,  673,  4  L.  Ed.  629. 
Guthrie  v.  Harkness,  199  U.  S.  148,  157.  50 
L.  Ed.  130. 

"Visitation,  in  law,  is  the  act  of  a  su- 
perior or  superintending  officer,  who  vis- 
its a  corporation  to  examine  into  its  man- 
ner of  conducting  business,  and  enforce 
an  observance  of  its  laws  and  regulations. 
Burrill  defines  the  word  to  mean  'inspec- 
tion; superintendence;  direction;  regula- 
tion.' "  At  common  law  the  right  of  vis- 
itation was  exercised  by  the  King  as  to 
civil  corporations,  and  as  to  eleemosynary 
ones,  by  the  founder  or  donor.  1  Cooley's 
Blackstone.  481.  "In  the  United  States 
the  legislature  is  the  visitor  of  all  corpora- 
tions created  by  it,  where  there  is  no  in- 
dividual founder  or  donor,  and  may  direct 
judicial  proceedings  against  such  corpora- 
tions for  such  abuses  or  neglects  as  would 
at  common  law  cause  forfeiture  of  their 
charters."  1  Cooley's  Blackstone,  482, 
note.  Guthrie  v.  Harkness,  199  U.  S.  148, 
158,  50  L-  Ed.  130.  See  the  titles  CHAR- 
ITIES, vol.  3.  p.  675;  COLLEGES  AND 
UNIVERSITIES,  vol.  3,  p.  867;  HOS- 
PITALS AND  ASYLUMS. 
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b.  Regulation  Generally. — See  post,  "Presumption  against  Immunity  from 
Legislative   Control,"   V'lII,  C,   2. 

The  legislative  department  of  a  government,  charged  with  the  duty  of  en- 
acting such  laws  as  may  promote  the  health,  the  morals,  and  the  prosperity  of 
the  people,  may,  when  unrestrained  by  constitutional  limitations  upon  its  au- 
thority, provide,  by  reasonable  regulations,  against  tb.e  misuse  of  special  cor- 
porate privileges  which  it  has  granted,  and  which  could  not.  except  by  its  sanc- 
tion, express  or  implied,  have  been  exercised  at  all.'-^''  And  an  eleemosynary, 
like  any  other  corporation,  is  subject  to  the  general  law  of  the  land.^'^  And 
when  a  corporation  sells  or  encumbers  its  property,  incurs  debts  or  gives  se- 
curities, it  does  business,  and  a  statute  regulating  such  transactions  does  not 
regulate  the  internal   affairs  of  such  corporation.-^ 

Creation  of  Sinking  Fund. — See  post,  "Examples  of  \'alid  Regulations," 
VIII,  C,  4,  e,  (4). 

c.  Rate  Regulation. — The  power  of  the  regulation  of  rates  charged  by  pri- 
vate corporations  enjoying  a  public  franchise,  for  services  rendered  the  public, 
is  a  power  of  government,  continuing  in  its  nature,  and  if  it  can  be  bargained 


27.  Right  of  regulation  generally.— Chi- 
cago Life  Ins.  Co.  v.  Kerdles,  113  U.  S. 
574,  580,  28  L.  Ed.  1084;  Sinking- Fund 
Cases,  99  U.  S.  700,  25  L.  Ed.  406;  Budd  v. 
New  York.  143  U.  S.  517.  5.17,  36  h  Ed. 
247;  Eagle  Ins.  Co.  z:  Ohio,  153  U.  S.  446, 
455,  38  L.  Ed.  778;  New  Orleans,  Water- 
works Co.  V.  Louisiana,  185  U.  S.  336,  347, 
46  L.  Ed.  936.  See  post.  "By  State."  II, 
D,  2. 

Forfeiture  of  charter  for  misuser  or 
nonuser,  see  post,  "Misuser  or  Nonuser  of 
Franchise,"  XVII,  B,  4,  b. 

Under  police  power,  see  post.  "Police 
Power  and  Right  of  Regulation,"  VI 11, 
C,  3,  b. 

"While  a  legislature  may  prescribe  reg- 
ulations for  the  management  of  business 
of  a  public  nature,  even  though  carried  on 
by  private  corporations  with  private  capi- 
tal and  for  private  benefit,  the  language  of 
such  regulations  will  not  be  broadened  by 
implication.  In  other  words,  there  is  no 
presumption  of  an  intent  to  interfere  with 
the  management  by  a  private  corporation 
of  its  property  any  further  than  the  pub- 
lic interests  require,  and  so  no  interference 
will  be  adjudged  beyond  the  clear  letter  of 
the  statute."  Chesaoeake.  etc.,  Tel.  Co. 
V.  Manning,  186  U.  S.  238,  248,  46  L.  Ed. 
1144. 

From  the  fact  that  a  charter  of  incor- 
poration has  been  granted,  nothing  can  be 
inferred  which  changes  the  cbnracter  of 
the  it^stitution,  or  transfers  to  the  govern- 
ment any  new  power  over  it.  The  char- 
acter of  civil  institutions  does  not  grow 
out  of  their  incorporation,  but  out  of  the 
manner  in  which  they  are  formed,  and  the 
obiects  for  which  they  are  created.  The 
r'ffht  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  be- 
ing the  instruments  of  eovernment.  cre- 
ated for  its  purposes.  The  same  institu- 
t'ons.  created  for  the  same  objects, 
though  not  incorporated,  would  be  pub- 
lic institutions,  and,  of  course,  be  control- 
lable by  the  legislature.     The  incorporat- 


ing act  neither  gives  nor  prevents  this 
control.  Neither,  in  reason,  can  the  in- 
corporating act  change  the  character  of  a 
private  eleemosynary  institution.  Dart- 
mouth College  V.  Woodward.  4  Wheat. 
518.  638,  4  L  Ed.  629.  See  post,  "Char- 
ters, and  Their  Amendment,  Repeal  and 
Extension,"   VIII. 

As  to  general  right  of  regulation,  and 
reason  therefor,  see  dissenting  opinions 
in  Dodge  7'  Woolsey.  18  How.  331,  375,  15 
L  Ed  401;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  398,  48  L. 
Ed.  679  See.  also,  dissenting  opinion  of 
Iredel.  J.,  in  Chisholm  t.  Georgia,  2  Dall. 
419,  448,  1  L-  Ed.  440,  where  it  is  said  that 
a  corporation  can  do  no  act  but  what  is 
subject  to  the  revision  of  a  court  of  jus- 
tice or  some  other  authority  within  the 
government. 

Of  consolidated  corporation. — See  post, 
"Cops-^  I'dation    and    Succession,"    XV. 

28  Eleemosynary  corporations. — Dart- 
mouth College  V.  Woodward,  4  Wheat. 
518,  675,  4  L.   Ed.   629. 

When  a  private  eleemosynary  corpora- 
tion was  thus  created,  by  the  charter  of 
the  crown,  it  was  subject  to  no  other  con- 
trol on  the  part  of  the  crown,  than  what 
was  expressly  or  imnlicitly  reserved  by 
the  charter  it=elf.  Unless  a  power  was 
reserved  for  this  purpose,  the  crown  could 
not  in  virtue  of  its  prerogative,  without 
the  consent  of  the  cornoration,  alter  or 
amend  the  charter,  or  divest  the  corpora- 
tion of  anv  of  its  franchises,  or  add  to 
them,  or  add  to,  or  diminish,  the  number 
of  the  trustees,  or  remove  any  of  the 
members,  or  change  or  control  the  admin- 
istration of  the  charity,  or  compel  the 
rornoratirn  to  receive  a  new  charter. 
Storv,  T..  in  Dartmouth  College  v.  Wood- 
ward. 4  Wheat.  518.  675.  4  L.  Ed.  629. 
See   the   title    CH.^RITIES.   vol.   3.  p.   695. 

29.  Regulation  of  busines<;  distinguished 
from  internal  affairs. — Williams  v.  Gay- 
lord,  186  U.  S.  157,  165,  46  L.  -Ed.  1102. 
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away  at  all  it  can  only  be  by  words  of  positive  grant,  or  something  which  is  in 
law  equivalent.  If  there  is  reasonable  doubt,  it  must  be  resolved  in  favor  of 
the  existence  of  the  povver.20  A  corporation,  in  the  transaction  of  its  business 
has  the  same  rights,  and  is  subject  to  the  same  control,  as  private  individuals 
under  the  same  circumstances.  In  the  absence  of  any  legislative  regulation  upon 
the  subject,  the  courts  must  decide  for  it,  as  they  do  for  private  persons,  when 
controversies  arise,  what  is  reasonable.  But  when  the  legislature  steps  in  and 
prescribes  a  maximum  of  charge,  it  operates  upon  this  corporation  the  same 
as  it  does  upon  individuals  engaged  in  a  similar  business.^^ 


30.  Regulation  of  rates. — Freeport  Wa- 
ter Co.  V.  Freeport,  180  U.  S.  .587.  .599,  43 
L.  Ed.  679;  Railroad  Co.  v.  Maryland.  21 
Wall.  456.  22  L.  Ed.  678;  Chicago,  etc., 
R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Smyth  V.  Ames,  169  U.  S.  466,  545,  43  L- 
Ed.  819;  Peik  v.  Chicago,  etc.,  R.  Co..  94 
U.  S.  164,  24  L.  Ed.  97;  Winona,  etc.,  R. 
Co.  v.  Blake,  94  U.  S.  180,  24  L.  Ed.  99; 
Ruggles  v.  Illinois,  108  U.  S.  526.  531,  27 
L.  Ed.  812;  Spring  Valley  Waterworks 
V.  Schottler.  110  U.  S.  347,  28  L.  Ed.  173; 
Stone  V.  Farmers',  etc..  Trust  Co.,  116  U. 
S.  307,  325,  335,  29  L-  Ed.  636;  Stone  v. 
Illinois  Cent.  R.  Co.,  116  U.  S.  347,  352, 
29  L.  Ed.  650;  Wabash,  etc..  R.  Co.  v.  Illi- 
nois. 118  U.  S.  557,  30  L.  Ed.  244;  Dow  v. 
Beidelman,  125  U.  S.  680.  31  L.  Ed.  841; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418.  33  L.  Ed.  970:  Chicago,  etc..  R.  Co. 
V.  Wellman.  143  U.  S.  339,  36  L.  Ed.  176; 
Budd  V.  New  York,  143  U.  S.  517,  537,  36 
L.  Ed.  247;  Reagan  v.  Farmers',  etc.. 
Trust  Co.,  154  U.  S.  362,  38  L.  Ed.  -1014; 
St.  Louis,  etc.,  R.  Co.  v.  Gill.  156  U.  S. 
649,  39  E.  Ed.  567;  Covington,  etc.,  Turn- 
pike Road  Co.  V.  Sandford.  164  U.  S.  578, 
585,  41  L.  Ed.  560;  San  Diego  Land,  etc., 
Co.  V.  National  City.  174  LT.  S.  739.  43  L. 
Ed.  1154;  Chicago,  etc.,  R.  Co.  v.  Thomp- 
kins,  176  U.  S.  167.  44  L.  Ed.  417;  Cot- 
ting  V.  Kansas  Citv  Stock  Yards  Co.,  183 
U.  S.  79,  85,  46  L.  Ed.  92. 

That  a  state  may,  in  matters  of  pro- 
prietary rights,  exclude  itself  from  the 
right  to  make  regulations  of  rates  to  be 
charged  for  services  rendered  the  pub- 
lic, or  authorize  municipal  corporations 
to  do  so.  when  the  power  is  clearly  con- 
ferred, has  been  too  freauently  declared  to 
admit  of  doubt.  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  206  U.  S.  496.  508,  51 
L.  Ed.  1155;  S.  C.  202  U.  S.  453,  50  L. 
Ed.  1102;  185  U.  S.  65.  46  L-  Ed.  808; 
Los  Angeles  v.  Los  Angeles  City  Water 
Co..  177  U.  S.  558.  44  L.  Ed.  886;  Walla 
Walla  7'.  Walla  Walla  Water  Company, 
172  U.  S.  1,  7,  43  L.  Ed.  341;  New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  Ed.  525;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587.  593,  45*  L. 
Ed.   679. 

31.  Power  of  regulating  rates. — Chi- 
cago, etc.,  R.  Co.  V.  Iowa.  94  U.  S.  1.55, 
162.  24  L.  Ed.  94;  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  418.  419.  38  L.  Ed. 
1030. 

"In    the    Sinking-Fund    Cases,    99    U.    S. 


700,  25  L.  Ed.  496,  it  was  said  that  what- 
ever rules  for  the  government  of  the  af- 
fairs of  a  corporation  might  have  been 
put  into  the  charter  when  granted  could 
afterwards  be  established  by  the  legisla- 
ture under  its  reserved  power  of  amend- 
ment. Long  before  the  constitution  of 
1879  was  adopted  'in  California,  statutes 
had  been  passed  in  many  of  the  states 
requiring  water  companies,  gas  compan- 
ies, and  other  companies  of  like  character 
to  supply  their  customers  at  prices  to  be 
fixed  by  the  municipal  authorities  of  the 
locality;  and.  as  an  independent  propo- 
sition, we  *ee  no  reason  why  such  a  reg- 
ubtion  is  not  within  the  scope  of  legis- 
lative power,  unless  prohibited  by  con- 
stitutional limitations  or  valid  contract 
obligations.  Whether  expedient  or  not 
is  a  question  for  the  legislature,  not  the 
courts."  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  353.  28  L.  Ed.  173. 
But  a  legislature  cannot  ordinarily  pre- 
scribe what  an  individual  or  corporation, 
engaged  in  a  purely  private  business,  shall 
charge  for  services,  hence  purely  private 
business  will  be  excluded  by  construction 
from  such  regulative  acts,  though  broad 
enough  in  terms  to  include  it.  Chesa- 
peake, etc.,  Tel.  Co.  V.  Manning,  186  U. 
S.  238,  246,  46  L.   Ed.  1144. 

In  the  words  of  Chief  Justice  Marshall 
in  Providence  Bank  v.  Billings,  4  Pet. 
514.  561.  7  L.  Ed.  939,  "its  abandonment 
ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear."  This 
rule  is  elementary,  and  the  cases  in  our 
reports  where  it  has  been  considered  and 
aoplied  are  numerous.  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587.  599,  45  L. 
Ed.  679.  See  the  titles  CARRIERS,  vol. 
3,  DP.  622.  638.  RAILROADS:  TURN- 
PIKES AND  TOLL  ROADS:  STREET 
R.AiILWAYS,  and  other  titles  treating 
of  public  service  corporations,  such  as 
ELECTRICITY:  GAS:  WATER  COM- 
P.ANIES   AND  WATERWORKS:   etc. 

General  provisions  as  to  rates  not 
amounting  to  contract. — See  post,  "Pro- 
visions of  General  Law  Not  Amounting 
to   Contract."  VIII,  C,  1,  b,   Cs'). 

Over  foreign  corporations  wi<-v.i"n  iuris- 
diction.— See  the  title  FOREIGN  COR- 
PORATIONS. 

Regulation  of  rates  by  citv  under  con- 
tract with  corpcraHon. — Sep  th^  t'^'es  IM- 
PAIRMENT    OF     OBLIGATION     OF 
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d.  Presumption  against  Immunity. — Grants  of  immunity  from  legitimate  gov- 
ernmental control  are  never  to  be  presumed,  but  the  presumptions  are  all  the 
other  way. ^2 

2.  By  State^^ — a.  Implied  Pozver. — There  is  an  impliedly  reserved  power  in 
the  state  legislature  which  creates  a  corporation,  to  investigate  it  on  occasion,  and 
inquire  whether  it  has  properly  exercised  its  franchises.^^  Equally  implied  is  the 
condition  that  the  corporation  shall  be  subject  to  such  reasonable  regulations,  in 
respect  to  the  general  conduct  of  its  affairs,  as  the  legislature  may,  from  time  to 
time,  prescribe,  which  do  not  materially  interfere  with  or  obstruct  the  substan- 
tial enjoyment  of  the  privileges  the  state  has  granted,  and  serve  only  to  secure 
the  ends  for  which  the  corporation  was  created ,^5  and  this  power  is  paramount 
to  the  corporation's  power  to  regulate  its  own  afifairs,  by  by-law  or  otherwise,^^ 


CONTRACTS;  MUNICIPAL  CORPO- 
RATIONS. 

Surrender  of  exemption  by  acceptance 
of  new  legislation. — See  post,  "Acceptance 
of  New  Legislation  as  Surrender  of  Ex- 
emption," VIII,   C,   4,   d. 

Under  reserved  right. — See  post,  "Ex- 
amples of  Valid  Regulations,"  VIII,  C,  4, 
e,  (4). 

32.  Presumption. — Ruggles  v.  Illinois, 
108  U.  S.  526,  531,  27  L.  Ed.  Sl2;  Illinois 
Cent.  R.  Co.  v.  Illinois,  108  U.  S.  541,  27 
L.  Ed.  818.  See  post.  "Presumption 
against  Immunity  from  Legislative  Con- 
trol,"  VIII,   C,  2. 

Under  charter  regarded  as  contract. — 
See  post,  "Cannot  Afifect  Inalienable 
Rights,"  VIII.  C,  3. 

33.  As  to  forfeiture  for  misuser  of  fran- 
chise.— See  post.  "Misuser  or  Nonuser  of 
Franchise."   XVII.   B,   4,   b. 

Interference  with  power  of  congress. — 
See  post.  "By  Congress."  II,  D,  3. 

Conditional  grant  of  franchise. — See 
ante,  "Corporate    Franchise."   II,  A,  3. 

Regulation  of  rates. — See  ante,  "Rate 
Regulation,"  II,  D,  1,  c. 

Regulation  of  insurance  companies. — 
See   the   title   INSURANCE. 

Privilege  as  witness. — See  the  titles 
CONSTITUTIONAL  LAW,  ante,  p.  1; 
WITNESSES. 

34.  Power  to  investigate. — A  corpora- 
tion is  a  creature  of  the  state.  It  is  pre- 
sumed to  be  incorporated  for  the  benefit 
of  the  public.  It  receives  certain  special 
privileges  and  franchises,  and  holds  them 
su.bject  to  the  laws  of  the  state  and  the 
limitations  of  its  charter.  Its  powers  are 
limited  by  law.  It  can  make  no  contract 
not  authorized  by  its  charter.  Its  rights 
to  act  as  a  corporation  are  only  preserved 
to  it  so  long  as  it  obeys  the  laws  of  its 
creation.  There  is  a  reserved  right  in  the 
legislature  to  investigate  its  contracts  and 
find  out  whether  it  has  exceeded  its  pow- 
ers. It  would  be  a  strange  anomaly  to 
hold  that  a  state,  having  chartered  a  cor- 
poration to  make  use  of  certain  franchises, 
could  not  in  the  exercise  of  its  sover- 
eignty inquire  how  these  franchises  had 
been  employed,  and  whether  they  had  been 
abused,  and  demand  the  production  of 
the  corporate   books   and   papers   for   that 


purpose.  Hale  v.  Henkel.  201  U.  S.  43. 
75,  50  L.  Ed.  652.  See  the  title  PRODUC- 
TION OF  DOCUMENTS. 

35.  Right  of  regulation. — Chicago  Life 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  580,  28 
L.  Ed.  1084;  Railroad  Co.  v.  Maryland,  21 
Wall.  456.  473,  22  L.  Ed.  678;  Chicago, 
etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155,  162,  24 
L.  Ed.  94;  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  1,  23,  24  L.  Ed. 
708;  Sinking-Fund  Cases,  99  U.  S.  700, 
25  L.  Ed.  496;  Ruggles  v.  Illinois,  108  U. 
S.  526,  27  L.  Ed.  812;  Hill  v.  Merchants* 
Mut.  Ins.  Co.,  134  U.  S.  515,  526,  33  L.  Ed. 
994;  Budd  z\  New  York,  143  U.  S.  517,  537. 
36  L.  Ed.  247;  Eagle  Ins.  Co.  v.  Ohio,  153 
U.  S.  446,  455,  38  L.  Ed.  778;  New  York, 
etc.,  R.  Co.  V.  Pennsylvania.  153  U.  S. 
628,  642,  38  L.  Ed.  846;  Corry  v.  Balti- 
more, 196  U.  S.  466,  473,  49  L.  Ed.  566; 
Northern  Securities  Co.  v.  United  States, 
193  U.   S.   197,  347,  398.  48   L.   Ed   679. 

"It  cannot  be  successfully  contended  that 
the  state  may  not  prescribe  the  liabilities 
under  which  corporations  created  by  its 
laws  shall  conduct  their  business  in  the 
future,  where  no  limitation  is  placed  upon 
its  power  in  this  respect  by  their  charters. 
Legislation  to  this  effect  is  found  in  the 
statute  books  of  every  state."  Missouri 
Pac.  R.  Co.  V.  Mackey,  127  U.  S.  205,  208, 
32  L.  Ed.  107;  Orient  Ins.  Co.  v.  Daggs. 
172  U.  S.  557.  566,  43  L.  Ed.  552.  See,  also, 
ante,  "Regulation  Generally."  IT,  D,  1,  b. 

36.  Paramount  to  corporate  regulations. 
—Ruggles  c'.  Illinois,  108  U.  S.  526.  27 
L.  Ed.  812,  followed  in  Illinois  Cent.  R. 
Co.  V.  Illinois,  108  U.  S.  541,  27  L.  Ed. 
818.  See  Stone  v.  Farmers',  etc..  Trust 
Co..   116  U.   S.  307,  29   L.   Ed.   636. 

Where  the  amending  section  to  a  cor- 
porate charter  provides  that  the  company 
"shall  have  power  to  make,  ordain,  and 
establish  all  such  by-laws,  rules,  and 
regulations  as  may  be  deemed  expedient 
aijd  necessary'  to  fulfill  the  purposes  and 
carry  into  effect  the  provisions  of  this  act. 
and  for  the  well  ordering,  regulating,  and 
securing  the  affairs,  business  and  interest 
of  the  companj';  provided,  that  the  same 
be  not  repugnant  to  the  constitution  and 
laws  of  the  United  States,  or  of  this  state, 
or  repugnant  to  this  act,"  and  by  another 
section    all    the    powers    of    the    company 
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and  is  not  lost  by  nonuser,-'*'  or  the  pledge  or  lease  of  its  property  by  the  cor- 
poration, where  the  property  remains  within  the  state.-"^'*^  Such  regulations  are 
not  to  be  broadened  by  implication. •^^'^ 

Quasi  Public  Corporations. — Quasi  public  corporations  do  not  hold  their 
property  and  exercise  their  franchises  strictly  in  a  private  right,  but  from  the 
nature  of  their  business  and  their  relation  to  society  they  are  public  corporations 
in  a  sense  and  are  subject  to  public  control  and  regulation,  though  with  their 
grant  of  power  to  traverse  the  state  with  their  lines  of  railroad  it  cannot  be  said 
that  their  right  of  private  property  attaches  to  every  highway  and  watercourse 
over  which  their  roads  may  be  constructed.  To  so  hold  would  render  such 
enterprises,  which  are  designed  for  the  benefit  of  the  state,  obstacles  to  its 
progress  and  a  menace  to  its  general  welfare.  *  *  *  Of  course,  in  the  exer- 
cise of  the  right  of  the  public  interest,  as  against  such  corporations,  the  demand 
must  be  reasonable  and  must  clearly  appear  to  be  for  the  public  welfare. ^^ 

b.  Reserved  Power. — And  the  power  to  prescribe  regulations  may  be  ex- 
pressly reserved,  to  the  extent  that  the  legislature  deems  advisable,  and  is  then 
very   ample.'*^ 

c.  Effect  of  Federal  Constitution  and  Laws. — It  may  define  the   powers   the 


were  vested  in  and  could  be  exercised  by 
the  directors,  clearly  under  this  authority 
no  by-law  can  be  established  by  the  di- 
rectors that  does  not  conform  to  the  laws 
of  the  state,  and  this,  whether  the  laws 
were  in  force  when  the  amended  charter 
was  granted  or  came  into  operation  after- 
wards. The  power  of  the  company  for 
the  regulation  of  its  own  afifairs  was  thus 
in  express  terms  subjected  to  the  legis- 
lative control  of  the  state.  The  corporate 
power  was  a  continuing  one  and  intended 
for  the  ordering  of  the  afifairs  of  the  com- 
pany as  circumstances  might  from  time 
to  time  require.  The  reserved  control  by 
the  state  was  also  continuing  in  its  na- 
ture, and  manifestly  intended  for  the  pro- 
tection of  the  public  whenever  in  the 
judgment  of  the  legislative  department  of 
the  government  the  necessity  should  arise. 
Ruggles  V.  Illinois,  108  U.  S.  526,  532,  27 
L.  Ed.  812;  Illinois  Cent.  R.  Co.  v.  Illinois. 
108   U.   S.    541,  27   L.    Ed.   818. 

37.  Unaffected  by  nonuser. — A  power 
of  government  which  actually  exists  is  not 
lost  by  nonuser.  This  is  true  of  the  power 
of  regulating  private  corporations.  Chi- 
cago, etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155, 
162,   24   L.    Ed.   94. 

38.  Unaffected  by  pledge  or  lease. — 
Where  a  corporation  subject  to  state  regu- 
lation and  control,  leases  or  pledges  its 
property,  and  after  the  pledge  and  after 
the  lease  the  property  remained  within 
the  jurisdiction  of  the  state,  it  continued 
subject  to  the  same  governmental  powers 
that  existed  before.  Chicago,  etc.,  R.  Co. 
V.  Iowa.  94  U.   S.  155,   16.3.  24  L.   Ed.  94. 

38a.  Not  broadened  by  implication. — 
Chesapeake,  etc.,  Tel.  Co.  v.  Manning,  186 
U.   S.  238.  248.  6  L-  Ed.  1144. 

39.  Quasi  public  corporations. — Chicago, 
etc.,  R.  Co.  V.  Illinois.  200  U.  S.  561.  588, 
50  L.  Ed.  596.  See  ante.  "Classification," 
TI,  B.     See  the  title  POLICE  POWER. 

40.  Reserved   power. — Where    the    stat- 


ute reserves  to  the  general  assembly  the 
power  to  prescribe  in  the  government  of 
corporations  "such  regulations  and  pro- 
visions as  it  may  deem  advisable,"  the 
language  is  very  comprehensive.  Regard- 
ing it  alone,  it  is  difficult  to  conceive  what 
objects  of  legislation  are  not  covered  by 
it,  and  it  is  of  greater  import  than  the 
usual  reservation  of  the  power  to  alter 
and  amend  the  charters  of  corporations. 
Freeport  Water  Co.  v.  Freeport,  180  U. 
S.    587,   596,   45    L.    Ed.    679. 

The  power  to  prescribe  the  compensa- 
tion the  corporation  may  exact  for  serv- 
ices rendered  may  be  so  reserved.  Stone 
V.  Wisconsin,  94  U.  S.  181.  185,  24  L.  Ed. 
102,   per    Field,   J.,   dissenting. 

It  cannot  be  contended  that  it  was  not 
intended  by  the  terms,  "regulations  and 
provisions,"  "to  interfere  with  the  in- 
ternal business  management  of  the  cor- 
poration itself,"  but  regulate  "those 
classes  of  acts  which  control  the  relation 
existing  between  stockholders  as  individ- 
uals and  the  corporation  as  an  entirety, 
and  the  relations  between  corporations  and 
third  persons;  that  is.  the  manner  of  carry- 
ing on  their  business  or  exercising  the  pow- 
ers of  a  corporation."  The  construction  is 
too  narrow.  The  statute  made  no  distinc- 
tion between  the  internal  and  the  external 
business  of  corporations  between  their  re- 
lations to  stockholders  and  their  relations 
to  third  persons.  Such  are  but  special 
exertions  of  the  power  which  the  legisla- 
ture possesses.  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  587,  596,  45  L.  Ed. 
679;  Danville  Water  Co.  v.  Danville,  180 
U.  S.  619,  45  L.  Ed.  696.  See  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25.  24  L.  Ed. 
989. 

As  to  reservations  of  right  to  amend  or 
repeal  in  charter  or  general  law,  and  their 
effect  as  conferring  power  of  regulation, 
see  post,  "Where  Power  Is  Reserved  to 
Amend   or   Repeal,"   VIII,   C,  4. 
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corporation  shall  exercise,  so  far  as  the  federal  constitution  is  concerned,'*^  al- 
though  such    regulations   must   not   contravene   that   constitution."*- 

Federal  Corporation. — Conceding  to  congress  the  power  to  remove  a  cor- 
poration incorporated  by  itself  in  all  its  operations  from  the  control  of  the  state, 
its  silence  in  this  respect  is  satisfactory  assurance  that,  in  so  far  as  this  cor- 
poration should  engage  in  business  v^holly  within  the  state,  it  intended  that  it 
should  be  subjected  to  the  ordinary  control  exercised  by  the  state  over  such 
business.'*^ 

d.  Bxcmption  from  Regulation  and  Waiver  Thereof. — See  post,  "Charter  as 
Contract,  and  Amendment  or  Repeal  Thereof,"  VIII,  C.-*-* 

3.  By  Congress. — Every  corporation  created  by  a  state  is  necessarily  subject 
to  the  supreme  law  of  the  land."*'^ 

Acceptance  of  Powers  and  Privileges  from  Congress. — When  congress 
confers  large  additional  powers  and  privileges  upon  a  state  corporation  already 
existing,  which  were  solemnly  accepted  by  the  corporation,  with  the  implied 
assent  of  the  state,  in  this  way  that  corporation  voluntarily  submitted  itself  to 
such  legislative  control  by  congress  as  was  reserved  under  the  power  of  amend- 
ment in  the  congressional  grant.***^ 

Interference  by  State. — Of  course,  every  state  has,  in  a  general  sense, 
plenary  power  over  its  corporations.  But  a  state,  when  exerting  power  over  a 
corporation  of  its  creation,  may  not  prevent  or  embarrass  the  exercise  by  con- 


41.  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197.  349,  48  L.  Ed.  679. 

42.  Must  not  contravene  federal  con- 
stitution.— "The  state  of  Wisconsin  can 
regulate  its  own  corporations  *  *  *  in 
subordination,  however,  to  the  constitu- 
tion of  the  United  States."  Insurance  Co. 
V.  Morse,  20  Wall.  44.^,  4.55,  22  L.  Ed.  365. 

As  interference  with  interstate  com- 
merce.—See  the  title  INTERSTATE 
AND    FOREIGN   COMMERCE. 

43.  Federal  corporation. — Reagan  v. 
Mercantile  Trust  Co..  154  U.  S.  418,  419, 
38  L.  Ed.  1030.  See  Western  Union  Tel. 
Co.  V.  Massachusetts,  125  U.  S.  530,  552, 
31  L.  Ed.  790;  Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  123.  40  L.  Ed.  903; 
Western  Union  Tel.  Co.  v.  Taggart,  163  U. 
S.  1.  17,  41  L.  Ed.  49. 

There  is  nothing  in  the  act  creating 
this  corporation  indicating  the  intention 
of  congress  to  so  remove  it,  and  nothing 
in  the  enforcement  by  the  state  of  reason- 
able rates  for  transportation  wholly  within 
the  state  which  will  disable  the  corpora- 
tion from  discharging  all  the  duties  and 
powers  conferred  by  congress.  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.  418. 
419.   38    L.    Ed.    1030. 

44.  As  to  the  waiver  by  acceptance  of 
new  legislation  or  submission  to  regula- 
tion, see  post,  ".Acceptance  of  New  Leeis- 
lation  as  Surrender  of  Exemption,"  VIII, 
C.  4,  d. 

45.  Power  of  congress. — Northern  Secu- 
rities Co.  V.  United  States.  193  U.  S.  197, 
346.    48   L.    Ed.    679. 

Where  the  corporation  was  chartered 
under  the  laws  of  a  state,  and  it  receives 
its  franchise  from  the  legislature  of  that 
state;  such  franchises,  so  far  as  they  in- 
volve questions  of  interstate  commerce, 
must  also  be  exercised  in  subordination  to 


the  power  of  congress  to  regulate  such 
commerce,  and  in  respect  tp  this  the  gen- 
eral government  may  also  assert  a  sov- 
ereign authority  to  ascertain  whether  such 
franchises  have  been  exercised  in  a  law- 
ful manner,  with  a  due  regard  to  its  own 
laws.  Being  subject  to  this  dual  sover- 
eignty, the  general  government  possesses 
the  same  right  to  see  that  its  own  laws 
are  respected  as  the  state  would  have 
with  respect  to  the  special  franchises 
vested  in  it  by  the  laws  of  the  state.  The 
powers  of  the  general  government  in  this 
particular  in  the  vindication  of  its  own 
laws,  are  the  same  as  if  the  corporation 
had  been  created  by  an  act  of  congress.  It 
is  not  intended  to  intimate,  however,  that 
it  has  a  general  visitorial  power  over  state 
corporations.  Hale  v.  Henkel,  201  U.  S. 
43.  75.  50  L.  Ed.  652.  See  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE. 

"The  federal  court  may  not  have  power 
to  forfeit  the  charter  of  the  securities  com- 
pany; it  may  not  declare  how  its  shares  of 
stock  may  be  transferred  on  its  books,  nor 
prohibit  it  from  acquiring  real  estate,  nor 
diminish  or  increase  its  capital  stock.  All 
these  and  like  matters  are  to  be  regulated 
by  the  state  which  created  the  company. 
But  to  the  end  that  effect  be  given  to  the 
national  will,  lawfully  expressed,  con- 
gress may  prevent  that  company,  in  its  ca- 
pacity as  a  holding  corporation  and  trus- 
tee, from  carrying  out  the  purposes  of  a 
combination  formed  in  restraint  of  inter- 
state commerce."  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197.  346,  48 
L.  Ed.  679.  S.-e  the  title  MONOPOLIES 
AND  CORPORATE  TRUSTS. 

46.  Acceptance  of  powers  and  privileges 
from  congress. — Sinking-Fund  Cases,  99 
U.  S.  700.  728,  25  L.  Ed.  496. 
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gress  of  any  power  with  which  it  is  invested  by  the  constitution.'*''' 

Federal  Corporation. — Where  a  corporation  is  a  creature  of  the  United 
States,  and  a  private  corporation  created  for  pubhc  purposes,  and  its  property 
is  to  a  large  extent  devoted  to  pubhc  uses,  it  is,  therefore,  subject  to  federal 
legislative  control  so  far  as  its  business  affects  the  public  interests.'*^ 

4.  By  Municipality. — If  a  corporation,  although  engaged  in  the  business 
of  interstate  commerce,  so  carries  on  its  business  as  to  justify,  at  the  hands  of 
any  municipality,  a  police  supervision  of  the  property  and  instrumentalities 
used  therein,  the  municipality  is  not  bound  to  furnish  such  supervision  for  noth- 
ing, and  may,  in  addition  to  ordinary  property  taxation,  subject  the  corporation 
to  a  charge  for  the  expense  of  the  supervision.^^ 

E.  Corporate  Property  as  Trust  Fund — 1.  In  General. — Generally 
speaking,  the  property  and  assets  of  a  corporation  become,  upon  its  insolvency, 
a  trust  fund  for  the  benefit  of  its  stockholders  and  creditors.^*^ 


47.  Interference  by  state. — Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  347,  48  L.  Ed.  679. 

"The  state  cannot  lawfully  do  anything 
to  impair  or  cripple  the  franchise,  rights 
and  privileges  derived  from  the  United 
States."  Central  Pac.  R.  Co.  v.  California, 
162  U.  S.  91,  165,  40  L.  Ed.  903,  per  Har- 
lan.  J.,   dissenting. 

In  Railroad  Co.  v.  Maryland.  21  Wall. 
456,  473,  22  L.  Ed.  678,  the  court  rec- 
ognized the  principle  that  a  state  has 
plenary  powers  "over  its  own  territory, 
its  highways,  its  franchises,  and  its  cor- 
porations," and  observed  that  "we  are 
bound  to  sustain  the  constitutional  pow- 
ers and  prerogatives  of  the  states,  as  well 
as  those  of  the  United  States,  whenever 
they  are  brought  before  us  for  adjudica- 
tion, no  matter  what  may  be  the  conse- 
quences." The  court  does  not  say,  and 
it  is  not  to  be  supposed  that  it  will  ever 
say,  that  any  power  exists  in  a  state  to 
prevent  the  enforcement  of  a  lawful  en- 
actment of  congress,  or  to  invest  any  of 
its  corporations,  in  whatever  business  en- 
gaged, with  authority  to  disregard  such 
enactment  or  defeat  its  legitimate  opera- 
tion. Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197.  347.  48  L.  Ed.  679. 

48.  Federal  corporation. — Sinking-Fund 
Cases,  99  U.  S.  700.  719,  25  L.  Ed.  496; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S; 
155.   24    L.    Ed.    94. 

Its  relationship  to  a  federal  corporation 
may  bear  a  two-fold  aspect,  that  of  _  a 
sovereign  and  legislative  power  over  its 
creature  and  that  arising  out  of  contract 
with  such  corooration.  Such  is  the  re- 
lation of  the  federal  government  to  the 
Union  Pacific  Railroad  Company.  See 
Sinking-Fund  Cases,  99  U.  S.  700.  724,  25 
L.  Ed.  496,  where  it  is  said:  "The  United 
States  occupy  towards  this  corporation  a 
two-fold  relation — that  of  sovereign  and 
that  of  creditor.  United  States  v.  Union 
Pac.  R.  Co.,  98  U.  S.  569,  25  L.  Ed.  143. 
Their  rights  as  sovereign  are  not  crippled 
because  they  are  creditors,  and  their 
privileges  as  creditors  are  not  enlarged  by 
the  charter  because  of  their  sovereignty. 
They    cannot,    as    creditors,    demand    pay- 


rnent  of  what  is  due  them  before  the  time 
limited  by  the  contract.  Neither  can  they, 
as  sovereign  or  creditors,  require  the  com- 
pany to  pay  the  other  debts  it  owes  be- 
fore they  mature.  But  out  of  regard  to 
the  rights  of  the  subsequent  lienholders 
and  stockholders,  it  is  not  only  their  right, 
but  their  duty,  as  sovereign,  so  see  to  it 
that  the  current  stockholders  do  not,  in 
the  administration  of  the  affairs  of  the 
corporation,  appropriate  to  their  own  use 
that  which  in  equity  belongs  to  others." 
See  post.  "What  Constitutes  Impairment 
of  the  Contract."  VIII,  C,  d. 
_  "The  government  sustains-  two  dis- 
tinct relations  to  the  railroad  company, 
and,  in  considering  her  rights  under  this 
statute,  it  is  important  to  keep  them  sepa- 
rate. The  company  is  organized  under, 
and  owes  its  corporate  existence  to,  an 
act  of  congress.  The  government  has  all 
the  rights  which  belong  to  any  other  gov- 
ernment as  a  sovereign  and  legislative 
power  over  this  creation  of  that  power. 
That  this  power  should  not  be  too  much 
crippled-  by  the  doctrine  that  a  charter  is 
a  contract,  the  eighteenth  section  declares 
that  congress  may  at  any  time,  having 
due  regard  for  the  rights  of  the  com- 
panies named  therein,  add  to,  alter, 
amend,  or  repeal  the  act.  The  power  of 
congress,  therefore,  in  its  sovereign  and 
legislative  capacitv  over  this  corporation 
is  very  great.  The  government,  how- 
ever, holds  another  very  important  rela- 
tion, namely,  that  of  contract."  United 
States  V.  Union  Pac.  R.  Co..  98  U.  S.  569, 
613,   25    L.    Ed.    143. 

Creation  of  sinking  fund. — See  post, 
"Examples  of  Valid  Regulations,"  VIII, 
C,  4,  e.   (4). 

49.  Regulation  by  municipality. — Atlan- 
tic, etc..  Tel.  Co.  t'.  Philadelphia.  190  U. 
S.  160,  164.  47  L.  Ed.  995.  See  the  titles 
CONSTITUTIONAL  LAW,  ante,  p.  1; 
INTERSTATE  AND  FOREIGN  COM- 
MERCE; LICENSES;  MUNICIPAL 
CORPORATIONS;    POLICE    POWER. 

50.  Corporate  property  as  trust  fund.^ 
Mellen  f.  Mobne,  etc.,  Iron  Works, 
131  U.  S.  352,  366,  33  L  Ed.  178;  Wabash, 
etc.,  R.  Co.  V.  Ham,  114  U.  S.  587,  594,  29 
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2.  Creditors'  Preference  over  Stockholders. — The  rule  is  well  settled 
that  stockholders  are  not  entitled  to  any  share  of  the  capital  stock  nor  to  any 
dividend  of  the  profits  until  all  the  debts  of  the  corporation  are  paid,  for  the 
trust  is  first  and  primarily  for  creditors. ^^ 


L.  Ed.  235;  Graham  v.  Railroad  Co.,  102 
U.  S.  148,  161,  26  L.  Ed.  106;  Potts  V. 
Wallace.  146  U.  S.  689.  700,  36  L.  Ed.  1135; 
McDonald  v.  Williams,  174  U.  S.  397,  401, 
43  L.  Ed.  1022;  Rollins  v.  Brierfield.  etc.. 
Iron  Co.,  150  U.  S.  371,  383,  385,  37  L- 
Ed.  1113;  Citizens'  Savings,  etc.,  Co.  v. 
Illinois  Cent.  R.  Co.,  205  U.  S.  46,  55.  51 
L.  Ed.  703.  See  Peters  v.  Bain,  133  U.  S. 
670.  691.  33  L.  Ed.  696;  County  of  Mor- 
gan V.  Allen,  103  U.  S.  498,  508,  26  L.  Ed. 
498;  Farrington  v.  Tennessee.  95  U.  S. 
679,  24  L.  Ed.  558;  Dewing  v.  Perdicaries, 
96  U.  S.  193,  196,  24  L.  Ed.  654;  New  Al- 
bany V.  Burke.  11  Wall.  96,  106,  20  L.  Ed. 
155;  Sanger  v.  Upton,  91  U.  S.  56.  60,  23 
L.  Ed.  220;  Curran  v.  Arkansas,  15  How. 
304,  308,  14  L.  Ed.  705;  Richmond  v. 
Irons,  121  U.  S.  27,  48.  30  L.  Ed.  864; 
Meriwether  v.  Garrett,  102  U.  S.  472.  512, 
26  L.  Ed.  197;  Scammon  v.  Kimball,  92 
U.  S.  362,  367,  23  L.  Ed.  483;  Railroad  Co. 
V.  Howard.  7  Wall.  392,  416,  19  L.  Ed. 
117;  Mumma  v.  Potomac  Co.,  8  Pet.  281, 
286,  8  L.  Ed.  945. 

"In  Graham  v.  Railroad  Co.,  102  U.  S. 
148,  161,  26  L.  Ed.  106,  it  was  said  by  Mr. 
Justice  Bradley,  in  the  course  of  his  opin- 
ion, that  'When  a  corporation  becomes  in- 
solvent, it  is  so  far  civilly  dead  that  its 
property  may  be  administered  as  a  trust 
fund  for  the  benefit  of  its  stockholders 
and  creditors.  And  a  court  of  equity,  at 
the  instance  of  the  proper  parties,  will 
then  make  those  funds  trust  funds,  which, 
in  other  circumstances,  are  as  much  the 
absolute  property  of  the  corporation  as 
anv  man's  property  is  his.'  "  McDonald 
V.  'Williams,  174  U.  S.  397.  401.  43  L.  Ed. 
1022.  See.  also,  Hollins  v.  Brierfield,  etc., 
Iron  Co..  1.50  U.  S.  371.  383.  385,  37  L. 
Ed.  1113;  Mumma  v.  Potomac  Co..  8  Pet. 
281,  286,  8  L.  Ed.  945;  County  of  Morgan 
V.  Allen,  103  U.  S.  498.  509,  26  L.  Ed.  498; 
Wabash,  etc.,  R.  Co.  v.  Ham.  114  U.  S. 
587.  594.  29  L.  Ed.  235;  Mellen  v.  Moline, 
etc.',  Iron  Works.  131  U.  S.  352.  366,  33  L. 
Ed.  178;  Richardson  v.  Green,  133  U.  S. 
30,  44,  33  L-  Ed.  516.  See  Brown  v. 
Lake  Superior  Iron  Co.,  134  U.  S.  530, 
534,  33  L.  Ed.  1021;  Blake  v.  McCUing, 
172'  U.  S.  239.  254.  43  L.  Ed.  432,  reaf- 
firmed in  Blake  v.  McClung.  176  U.  S.  59. 
44  L.  Ed.  371;  Citizens'  Savings,  etc..  Co. 
V.  Illinois  Cent.  R.  Co.,  205  U.  S.  46,  55, 
51  L.   Ed.   703. 

"Not  simply  of  stockholders  and  cred- 
itors residing  in  a  particular  state,  but  all 
stockholders  and  creditors  of  whatever 
state  they  may  be  citizens."  Blake  v.  Mc- 
Clung. 172  U.  S.  239.  254,  43  L.  Ed.  432, 
reaffirmed  in  Blake  v.  McClung,  176  U.  S. 
59.    44    L.    Ed.    371. 

"Insolvency  is  a  most  important  and 
material    fact,    not    only    with    individuals 


but  with  corporations,  and  with  the  latter 
as  with  the  former  the  mere  fact  of  its 
existence  may  change  radically  and  ma- 
terially its  rights  and  obligations.  Where 
there  is  no  statute  providing  what  par- 
ticular act  shall  be  evidence  of  insolvency 
or  bankruptcy,  it  may  be  and  it  sometimes 
is  quite  difficult  to  determine  the  fact  of 
its  existence  at  any  particular  period  of 
time.  Although  no  trust  exists  while  the 
corporation  is  solvent,  the  fact  which 
creates  the  trust  is  the  insolvency,  and 
when  that  fact  is  established,  at  that  instant 
the  trust  arises.  To  prove  the  instant  of 
creation  may  be  almost  impossible,  and 
yet  its  existence  at  some  time  may  very 
easily  be  proved.  What  the  precise  na- 
ture and  extent  of  the  trust  is,  even  in 
such  case,  may  be  somewhat  difficult  to 
accurately  define,  but  it  may  be  admitted 
in  some  form  and  to  some  extent  to  exist 
in  a  case  of  insolvency.  Hence  it  must 
be  admitted  that  the  law  does  create  a 
distinction  between  solvency  and  insol- 
vency, and  that  from  the  moment  when 
the  latter  condition  is  established  the  le- 
gality of  acts  thereafter  performed  will 
t)e  decided  by  very  different  principles  than 
in  a  case  of  solvency.  And  so  of  acts  com- 
mitted in  contemplation  of  insolvency. 
The  fact  of  insolvency  must  be  proved  in 
order  to  show  the  act  was  one  com- 
mitted in  contemplation  thereof."  Mc- 
Donald V.  Williams,  174  U.  S.  397,  404,  43 
L.    Ed.    1022. 

"When  a  corporation  is  solvent,  the 
theory  that  its  capital  is  a  trust  fund  upon 
which  there  is  any  lien  for  the  payment 
of  its  debts  has  in  fact  very  little  founda- 
tion. No  general  creditor  has  any  lien 
upon  the  fund  under  such  circumstances, 
and  the  right  of  the  corporation  to  deal 
with  its  property  is  absolute  so  long  as 
it  does  not  violate  its  charter  or  the  law 
applicable  to  such  corporation."  Mc- 
Donald V.  Williams,  174  U.  S.  397,  401,  43 
L.  Ed.  1022.  See  the  titles  CREDITORS' 
SUITS;  DISMISSAL.  DISCONTINU- 
ANCE  AND   NONSUIT. 

After  dissolution. — See  post,  "Effects 
and    Consequences."    XVII,    C. 

Effect  of  consolidation  or  succession. — 
See  post.  "Consolidation  and  Succes- 
sion." XV. 

Capital  stock  and  unpaid  subscription  as 
trust  fund.— See  the  title  STOCK  AND 
STOCKHOLDERS. 

Conveyance  in  fraud  of  creditors. — See 
the  title  FRAUDULENT  AND  VOL- 
UNTARY  CONVEYANCES. 

51.  Creditors'  preference  over  stockhold- 
ers.—Railroa.l  Co.  7'.  Howard.  7  Wall.  392. 
409,  19  L.  Ed.  117:  Curran  v.  Arkansas,  15 
How.  304.  14  L.  Ed.  705;  Barings  v.  Dab- 
ney    19  Wall.  1,  22  L.  Ed.  90;  Scammon  v. 
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3.  Nature  of  Trust.— But  the  trust  is  not  a  direct  or  express  trust  in  any 
true  and  complete  sense.s^a  and  this  doctrine  does  not  give  stockholders  or  sim- 
ple contract  creditors  of  the  corporation,  solvent  or  insolvent,  any  lien  on  its 
property   or   any   direct    trust   charged    tliereon,^^   although    the'  corporation   has 


Kimball.  92  U.  S.  362.  23  L.  Ed.  483;  Gra- 
ham V.  Railroad  Co.,  102  U.  S.  148,  161, 
26  L.  Ed.  106;  Johnston  v.  Laflin,  103  U. 
S.  800,  805,  26  L.  Ed.  532;  Wabash,  etc.,  R. 
Co.  V.  Ham.  114  U.  S.  587,  594.  595,  29  L. 
Ed.  235;  Richmond  v.  Irons,  121  U.  S.  27, 
48,  30  L.  Ed.  864;  Richardson  v.  Green,  133 
U.  S.  30,  44,  33  L.  Ed.  516;  Chicago,  etc., 
R.  Co.  V.  Third  Nat.  Bank.  134  U.  S.  276. 
286,  33  L.  Ed.  900.  See,  also,  Smith  Mid- 
dlings Purifier  Co.  v.  McGroarty,  136  U. 
S.  237.  241.  34  L.  Ed.  346;  Hollins  V. 
Brierfield,  etc.,  Iron  Co..  150  U.  S.  371. 
383,  37  L.  Ed.  1113;  Blake  v.  McClung, 
172  U.  S.  239,  254,  43  L.  Ed.  432;  Mc- 
Donald V.  Williams,  174  U.  S.  397.  403.  43 
L.  Ed.  1022;  Blake  v.  McClung,  176  U. 
S.    59,   63,   44    L.    Ed.   371. 

"Creditors  are  preferred  to  stockhold- 
ers on  account  of  the  peculiar  trust  in 
their  favor,  and  because  the  latter,  as  con- 
stituent members  of  the  corporate  body, 
are  regarded  as  sustaining,  in  that  aspect, 
the  same  relation  to  the  former  as  that 
sustained  by  the  corporation."  This  doc- 
trine applies  to  a  fund  derived  from  a 
voluntary  sale  and  transfer  of  the  prop- 
erty and  franchises.  Railroad  Co.  v. 
Howard,  7  Wall.  392,  411,  19  L.  Ed. 
117. 

The  assets  of  an  insolvent  corporation 
are  a  fund  for  the  payment  of  its  debts. 
If  they  are  held  by  the  corporation  itself, 
and  so  invested  as  to  be  subject  to  legal 
process,  they  may  be  levied  on  by  such 
process.  If  they  have  been  distributed 
among  the  stockholders,  or  gone  into  the 
hands  of  others  than  bona  fide  creditors 
or  purchasers,  leaving  debts  of  the  corpo- 
ration unpaid,  such  holders  take  the  prop- 
erty charged  with  the  trust  in  favor  of 
creditors,  which  a  court  of  equity  will  en- 
force, and  compel  the  application  of  the 
property  to  the  satisfaction  of  their  debts. 
The  creditors  have  a  lien  or  risrht  of  pri- 
ority of  payment  over  stockholders.  Cur- 
ran  V.  Arkansas.  15  How.  304.  307,  14  L- 
Ed.  705.  See  Meriwether  v.  Garrett,  102 
U.   S.  472,  533,  26  L.  Ed.  197. 

52.  Qualified  trust  only. — While  it  is 
true  language  has  been  frequently  used 
as  in  Saneer  v.  Upton.  91  U.  S.  56.  23  L. 
Ed.  220;  Terry  v.  Anderson,  95  U.  S.  628, 
24  L.  Ed.  365;  Case  v.  Beauregard,  101  U. 
S.  688,  25  L.  Ed.  1004,  to  the  effect  that 
the  assets  of  a  corporation  are  a  trust 
fund  held  by  a  corporation  for  the  ben- 
efit of  creditors,  this  has  not  been  to  con- 
vey the  idea  that  there  is  a  direct  and  ex- 
press trust  attached  to  the  property.  As 
said  in  2  Pomeroy's  Equity  Jurisprudence, 
§  1046,  they  "are  not  in  any  true  and  com- 
plete sense  trusts,  and  can  only  be  called 
so  by  way  of  analogy   or   metaphor."    To 
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the  same  effect  are  decisions  of  this  court 
The  case  of  Graham  v.  Railroad  Co.  103 
U.  S.  148,  26  L.  Ed.  106,  was  an  action  by 
a  subsequent  creditor  to  subject  certain 
property,  alleged  to  have  been  wrongfully 
conveyed  by  the  corporation  debtor,  to 
the  satisfaction  of  his  judgment.  And  the 
very  proposition  here  presented  was  then 
considered.  Hollins  v.  Brierfield,  etc..  Iron 
Co.,  150  U.  S.  371.  382,  37  L.  Ed.  1113. 
See  Smith  Middlings  Purifier  Co.  v  Mc- 
Groarty, 136  U.  S.  237,  241,  34  L.  Ed. 
346. 

53.  "In  Hollins  v.  Brierfield,  etc..  Iron 
Co.,  150  U.  S.  371,  385.  37  L.  Ed.  1113.  it 
was  observed  that  a  private  corporation, 
when  it  becomes  insolvent,  holds  its  assets 
subject  to  somewhat  the  same  kind  of 
equitable  lien  and  trust  in  favor  of  its 
creditors  that  exists  in  favor  of  the  cred- 
itors of  a  partnership  after  becoming  in- 
solvent, and  that  in  such  case  a  lien  and 
trust  will  be  enforced  by  a  court  of  equity 
in  favor  of  creditors.  These  principles 
obtain,  no  dotibt,  in  Tennessee,  and  will 
be  applied  by  its  courts  in  all  appropriate 
cases  between  citizens  of  that  state,  with- 
out making  any  distinction  between  them." 
Blake  v.  McClung,  172  U.  S.  239,  254  43 
L.   Ed.  432. 

"A  party  may  deal  with  a  corporation 
in  respect  to  its  property  in  the  same 
manner  as  with  an  individual  owner,  and 
with  no  greater  danger  of  being  held  to 
have  received  into  his  possession  prop- 
erty burdened  with  a  trust  or  lien.  The 
officers  of  a  corporation  act  in  a  fiduc'^rv 
capacity  in  respect  to  its  property  in  their 
hands,  and  may  be  called  to  an  account 
for  fraud  or  sometimes  even  mere  mis- 
management in  respect  thereto;  but  as 
between  itself  and  its  creditors  the  corpo- 
ration is  simply  a  debtor,  and  does  not 
hold  its  property  in  trust,  or  subject  to  a 
lien  in  their  favor,  in  anv  other  sense 
than  does  an  individual  debtor.  That  is 
certainly  the  general  rule,  and  if  there  be 
any  exceptions  thereto  they  are  not  pre- 
sented by  any  of  the  facts  in  this  case. 
Neither  the  insolvency  of  the  corpora- 
tion, nor  the  exprution  of  ?n  illegal  trust 
deed,  nor  the  failure  to  collect  in  full  all 
stock  subscriptions,  nor  all  toerether  gave 
to  these  simple  contract  creditors  any  lien 
upon  the  property  of  the  corporation,  nor 
charged  any  direct  trust  thereon."  Hol- 
lins V.  Brierfield.  etc..  Iron  Co..  150  U. 
S.  371,  385,  38fi.  37  L.  Ed.  1113.  quoted  in 
McDonald  v.  Williams.  174  U.  S.  397,  402, 
43  L.  Ed.  10'^2.  See  Foeg  v.  Blair,  133  U. 
S.    534.    541,   33    L.    Ed.    721. 

The  cases  of  Wabash,  etc.,  R.  Co.  v. 
Ham,  114  U.  S.  587.  ?9  L.  Ed.  235;  Haw- 
kins V.  Glenn,  131  U.  S.  319,  332,  33  L.  Ed. 
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been  dissolved  by  voluntary  surrender  or  sale  of  its  corporate  franchises.^-* 

4.  Unaffected  by  Transfer  or  Lease. — Equity  regards  the  property  of  a 
corporation  as  held  in  trust  for  the  payment  of  the  debts  of  the  corporation, 
and  recognizes  the  right  of  creditors  to  pursue  it  into  whosesoever  possession  it 
may  be  transferred,  unless  it  has  passed  into  the  hanas  of  a  bona  fide  pur- 
chaser,^^  and  a  corporation  in  debt  cannot  transfer  its  entire  property  by  lease, 
so  as  to  prevent  the  application  of   the  property,  at  its   full  value,  to  the  sat- 


184;  Fogg  V.  Blair,  133  U.  S-  534,  541,  33 
L.  Ed.  721,  "negative  the  idea  ui  aii>  ui- 
rect  trust  or  lien  attaching  to  the  property 
of  a  corporation  in  favor  of  its  creditors, 
and  at  the  same  time  are  entirely  con- 
sistent with  those  cases  in  which  the  as- 
sets of  a  corporation  are  spoken  of  as  a 
trust  fund,  using  the  term  in  the  sense 
that  we  have  said  it  was  used."  HoUins 
V.  Brierfield,  etc..  Iron  Co..  150  U.  S. 
371,   385.  37  L.   Ed.    1113. 

"In  Wabash,  etc.,  R.  Co.  v.  Ham.  114 
U.  S.  587,  594,  29  L.  Ed.  235,  Mr.  Justice 
Gray,  in  delivering  the  opinion  of  the 
court",  said:  'The  property  of  a  corpora- 
tion is  doubtless  a  trust  fund  for  the  pay- 
ment ef  its  debts,  in  the  sense  that  when 
the  corporation  is  lawfully  dissolved  and 
all  its  business  wound  up.  or  when  it  is 
insolvent,  all  its  creditors  are  entitled  in 
equity  to  have  their  debts  paid  out  of  the 
corporate  property  before  any  distribution 
thereof  among  the  stockholders  It  is 
also  true,  in  the  case  of  a  corporation  as 
in  that  of  a  natural  person,  that  any  con- 
veyance of  property  of  the  debtor,  with- 
out authority  of  law,  and  in  fraud  of  ex- 
isting creditors,  is  void  as  against  them.' 
These  cases,  while  not  involving  precisely 
the  same  question  now  before  us.  show 
there  is  no  well-defined  lien  of  creditors 
upoo  the  capital  of  a  corporation  while 
the  latter  is  a  solvent  and  going  concern, 
so  as  to  permit  creditors  to  question,  at 
the  time,  the  disposition  of  the  property." 
McDonald  v.  Williams,  174  U.  S.  397,  403. 
43  L  Ed.  1022.  See,  also.  Blake  v.  Mc- 
Cking,  172  U.  S.  239.  254,  43  L.  Ed.  432 
quoting  the  first  sentence  of  the  above 
paragraph;  reaffirmed  in  Blake  v.  Mc- 
Cking  176  U.  S.  59.  44  L.  Ed.  371;  Rich- 
ardson V.  Green,  133  U.  S.  30,  44.  33  L. 
Ed.  516. 

"The  court  does  not  attempt  to  de- 
termine who  are  proper  parties  to  main- 
tain a  suit  for  the  administration  of  the 
assets  of  an  insolvent  corporation.  All 
that  it  decides  is,  that  when  a  court  of 
equity  does  take  into  its  possession  the 
assets  of  an  insolvent  corporation,  it  will 
administer  them  on  the  theory  that  they 
in  equity  belong  to  the  creditors  and 
stockholders  rather  than  to  the  corpora- 
tion itself.  In  other  words,  and  that  is 
the  idea  which  underlies  all  these  expres- 
sions in  reference  to  'trust'  in  connection 
with  the  property  of  a  corporation,  the 
coi*pnration  is  an  entity,  distinct  from  its 
stockholders  as  from  its  creditors.  Solv- 
ent, it  holds  its  property  as  any  individual 
holds  his.   free  from  the   touch   of  a  cred- 


itor who  has  acquired  no  lien;  free  also 
from  the  touch  of  a  stockholder  who, 
though  equitably  interested  in,  has  no 
legal  right  to  the  property.  Becoming 
insolvent,  the  equitable  interest  of  the 
stockholders  in  the  property,  together 
with  their  conditional  liabiiity  to  the 
creditors,  places  the  praperty  in  a  condi- 
tion of  trust,  first,  for  the  creditors,  and 
then  for  the  stockholders.  Whatever  of 
trust  there  is  arises  from  the  peculiar  and 
diverse  equitable  rights  of  the  stockhold- 
ers as  against  the  corporation  in  its  prop- 
erty and  their  conditional  liability  to  its 
creditors.  It  is  rather  a  trust  in  the  ad- 
ministration of  the  assets  after  possession 
by  a  court  of  equity  than  a  trust  attach- 
ing to  property,  as  such,  for  the  direct 
benefit  of  either  creditor  or  stockholder." 
Hollins  V.  Brierfield,  etc..  Iron  Co.,  150 
U.  S.  371,  383.  37  L.  Ed.  1113,  quoted  in 
McDonald  v.  Williams,  174  U.  S.  397.  402, 
43   L.    Ed.   1022. 

54.  "Moneys  derived  from  the  sale  and 
transfer  of  the  franchises  and  capital 
stock  of  an  incorporated  company  are  as- 
sets of  the  corporation,  and  as  such  con- 
stitute a  fund  for  the  payment  of  its 
debts,  and  if  held  by  the  corporatien  it- 
self, and  so  invested  as  to  be  subject  to 
legal  process,  the  fund  maj'-  be  levied  on 
bv  such  process;  but  if  the  fund  has  been 
distributed  among  the  stockholders,  or 
passed  into  the  hands  of  other  than  bona 
fide  creditors  or  purchasers,  leaving  any 
debts  of  the  corporation  unpaid,  the  es- 
tablished rule  in  equity  is.  that  such  hold- 
ers take  the  fund  charged  with  the  trust 
in  fnvor  cf  creditors,  which  a  court  of 
equity  will  enforce,  and  compel  the  ap- 
plication of  the  same  to  the  satisfaction 
of  their  debts."     Railroad   Co.  v.  Howard, 

7  W^all.  392,  410.  19  L.  Ed.  117.  See  2 
Storv's  Ec)..  9th  Ed..  §  1252:  Scammon  V. 
Kimball,  92  U.  S.  362.'  367,  23  L.  Ed.  483; 
Mumma  v.   Potomac   Co.,   8   Pet.   281.   286, 

8  L.  Ed.  945;  Currnn  v.  Arkansas,  15  Row. 
304,  307.  14  L.  Ed.  705.  See  post.  "Ef- 
fects and  Consequences."  XVII,  C,  for 
rule  of  distribution  on  dissolution.  As  to 
distribution  on  inso1\'pncv,  see  nost,  "Dis- 
tribution   nnd    Prioritfes."    XVII.    A.    2. 

55.  Following  transferred  property. — 
Railroad  Co.  v.  Howard,  7  Wall.  392,  409. 
19  L.  Ed.  117;  Curran  v.  Arkansas.  15 
How.  304.  14  L.  Ed.  705;  Bacon  v.  Robert- 
son. 18  How.  480,  486,  15  L.  Ed.  499; 
Scammon  v.  Kimball.  92  U.  S.  362,  367,  23 
L.  Fd.  483:  Wabash,  etc..  R.  Co.  v.  Ham, 
114  U.  S.  5S7.  5f»4.  29  L.  Ed.  23.5:  Bank  v. 
Alden,   129  U.    S.   372,    379,   32   L.    Ed.   725; 
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isfaction  of  its  debts.^e  But  the  right  to  compel  the  appHcation  of  property  so 
transferred  to  the  payment  of  debts,  cannot  be  invoked  by  a  stockholder  who 
consented  to  and  participated  in  such  misappropriation. ^^ 


Chicago,  etc.,  R.  Cf».  v.  Third  Nat.  Bank. 
134   U.   S.    276,   286.   33   L.    Ed.   900. 

"Regarded  as  the  trustee  of  the  corpo- 
rate fund,  the  co-rporation  is  bound  to 
administer  th«  same  in  good  faith  for  the 
benefit  of  creditors  and  stockholders,  and 
all  others  interested  in  its  pecuniary  af- 
fairs, and  any  one  receiving  any  portion 
of  the  fund  by  voluntary  transfer,  or  with- 
out consideration,  may  be  compelled  to 
account  to  those  for  whose  use  the  fund 
is  held."  Railroad  Co.  v.  Howard,  7  Wall. 
392,  411,  19  L.  Ed.  117. 

Its  property  constitutes  the  fund  for 
payment  of  debts,  and  if  the  officers  im- 
properly attempt  to  divert  it  from  its  le- 
gitimate uses,  they  must  be  restrained. 
Sinking-Fund  Cases,  99  U.  S.  700,  722,  25 
L.    Ed.    496. 

State  as  stockholder. — The  fact  that  the 
capital  stock  of  this  corporation  came 
from  the  state  which  was  solely  interested 
in  the  profits  of  the  business,  does  not 
affect  the  complainant's  right,  as  a  cred- 
itor, to  be  paid  out  of  its  property;  a  right 
which  foHows  the  fund  into  the  hands  of 
everv  person,  save  a  bona  fide  creditor  or 
purchaser,  and  which  a  court  of  equity  is 
bQund  to  enforce  by  its  decree  against 
any  party  except  such  a  creditor  or  pur- 
chaser capable  by  law  of  being  brought 
within  its  jurisdiction.  Curran  v.  Arkan- 
sas, 15  How.  304.  309,  14  L.  Ed.  705.  See, 
however,  Fogg  v.  Blair,  133  U.  S.  534,  541, 
33   L.    Ed.   721. 

So  far,  as  the  property  of  the  corpora- 
tion has  become  vested  in  the  state  or 
gone  to  its  use,  it  is  so  vested  and  used, 
charged  with  a  trust  in  favor  of  this  com- 
plainant, as  an  unpaid  creditor,  unless 
there  is  something  in  tl»e  character  of  the 
parties,  or  the  consideration  upon  which. 
or  the  operation  of  the  laws  by  force  of 
which,  it  has  been  transferred,  taking  the 
case  out  of  the  principles  above  laid  down. 
Curran  v.  Arkansas,  15  How.  304,  308.  14 
L.  Ed.  705.  cited  in  Hawthorne  v.  Calef, 
2  Wall.  10.  21.  17  L.  Ed.  776:  Barings  v. 
Dabney,  19  Wall.   1,   9.   22   L.   Ed.   90. 

5€.  Lease. — Chicago,  etc.,  R.  C(?.  v. 
Third  Nat.  Bank,  134  U.  S.  276.  286,  33 
L.  Ed.  900.  citing  Central  R.,  etc.,  Co.  v. 
Pettus,  113  U.  S.  116.  124,  28  L.  Ed.  915; 
Mellen  v.  Moline,  etc..  Iron  Works,  131 
U.   ?.  352,  366,  33  L.  Ed.  178. 

Where  one  coriKwation.  from  a  loan 
secured  on  the  property  of  another, 
leased  to  it,  received  nearly  three  mil- 
lions of  doJlafs,  part  of  which  it  used  for 
the  benefit  of  the  lessor  company,  and 
part  it  appropriated  to  its  own  benefit,  it 
cannot  do  this,  and  let  the  lessor  com- 
panv's  debt  go  unpaid,  but  must  pay  it 
itself.  Chicage,  etc.,  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  2«7,  33   L.  Ed.   900. 

Where   by   neglectiog   to  pay   the   debts 


of  the  lessor,  it  appropriated  a  large 
amount  of  the  proceeds  of  the  trust  deed 
upon  the  lessor's  property  to  its  owh 
benefit,  and  the  improvement  of  its  own 
property,  here  clearly  was  a  diversion  of 
funds,  which  the  creditors  of  the  lessor 
might  follow  in  equity.  This  is  only  the 
application  of  familiar  doctrine.  The 
properties  of  a  corporation  constitute  a 
trust  fund  for  the  payment  of  its  debts; 
and,  when  there  is  a  misappropriation  of 
the  funds  of  a  corporation,  equity,  on  be- 
half of  the  creditors  of  such  corporation, 
will  follow  the  funds  so  diverted.  Chi- 
cago, etc.,  R.  Co.  V.  Third  Nat.  Bank,  134 
U.    S.    276,   286,   33    L.    Ed.    900. 

Where  the  original  bill  alleged  the  mis- 
appropriation of  funds  and  the  answer  to 
the  amendment  to  the  cross  bill  did  not 
deny  the  fact  of  such  misappropriation,  or 
aver  that  it  was  less  than  the  amount  of 
complainant's  claims;  and  as  the  princi- 
pal officer  of  the  company  was  unable  to 
tell  how  much  was  thus  expended,  and 
did  not  know  of  any  one  who  could  fur- 
nish the  information,  the  court  did  not 
err  in  assuming  that  the  amount  of  such 
misappropriation  was  in  excess  of  the 
bank's  claims,  and  rendering  a  decree  ac- 
cordingly. Chicago,  etc.,  R.  Co.  v.  Third 
Nat.  Bank,  134  U.  S.  276,  290,  33  L  Ed. 
900. 

57.  Consenting  stockholder  cannot  com- 
plain.— It  might  be  well  contended  that  a 
conveyance  of  the  corporate  property  con- 
stituting a  trust  fund  to  the  stockholders, 
upon  their  resolution,  could  not  deprive 
a  creditor,  not  consenting  thereto,  of  his 
right  to  compel  the  application  of  that 
fund  to  the  payment  of  his  demand,  or  of 
a  ratable  proportion  with  other  cred- 
itors. But  the  right  to  compel  such  ap- 
plication cannot  be  invoked  by  a  stock- 
holder consenting  to  such  disposition  of 
the  trust  fund,  and  himself  participating 
in  its  appropriatiofl,  *.s  in  the  present 
case.  Bank  v.  Alden,  129  U.  S  372  379  3? 
L.   Ed.   725. 

"That  the  property  when  reconveyed 
was  sold  by  the  holders  at  prices  which,  if 
the  company  could  have  obtained  them, 
would  have  made  its  retention  atS-isable, 
does  not  alter  the  transaction.  The  case 
of  Thompson  v.  Bemis  Paper  Co.,  127 
Mass.  .595.  supports  this  conclusion. 
There  a  judgment  creditor  of  the  corpora- 
tion, unable  to  e»foree  his  judgment  by 
execution,  filed  a  Wll  in  equity  on  behalf 
of  himself  and  all  oth-er  creditors,  against 
the  corporation  and  certain  stockholders, 
t©  enforce  a  personal  HabHity  of  tht  lat- 
ter, on  the  ground  that  the  capital  of  the 
corporation  had  been  withdrawn  and  paid 
to  the  stockholders.  He  had  at  that  time 
contracted  for  eight  shares  of  the  stork, 
paid  for  them  in  part,  and  voted  as  owner 
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F.  Corporation  as  Person  or  Citizen — 1.  As  Person  or  Inhabitant — 
a.  As  Person. — A  corporation,  although  a  fiction  of  law,  is  recognized  for  some 
purposes  as  a  person,''^  although  a  metaphysical  one,-'^^  and  the  constant  tendency 
of  judicial  decisions  in  modern  times  has  been  in  the  direction  of  putting  corpora- 
tions upon  the  same  footing  as  natural  persons  in  regard  to  the  jurisdiction  of 
suits  by  or  against  them.^*^  And  for  purposes  of  jurisdiction  as  a  citizen,  it  is 
not  endowed  with  the  inalienable  rights  of  a  natural  person.  It  is  an  artificial 
person,  created  and  existing  only  for  the  convenient  transaction  of  business.*'^ 


at  meetings  of  the  stockholders.  At  one 
of  the  meetings  the  sum  of  $16,528,  being 
the  amount  of  the  cash  assets  of  the  cor- 
poration, was  withdrawn  from  the  capital 
of  the  corporation  and  divided  among  the 
stockholders  in  proportion  to  the  amount 
of  stock  held  by  them  respectively.  The 
plaintiff  was  present  and  voted  in  favor 
of  the  division.  Upon  these  facts  it  was 
held  that  the  bill  could  not  be  sustained, 
although  upon  its  filing  the  plaintiff  was 
the  absolute  owner  of  the  eight  shares; 
and  that  he  could  not  make  the  act  which 
he  had  favored  and  voted  for  a  ground 
for  charging  the  stockholders  with  a  per- 
sonal liability  for  a  debt  due  from  the 
corporation  to  himself."  Bank  v.  Alden, 
129  U.  S.  372,  380,  32  L.  Ed.  725.  See, 
generally,  the  title  FRAUDULENT  AND 
VOLUNTARY    CONVEYANCES. 

58.  Corporation  as  person. — Northern 
Securities  Co.  v.  United  States.  193  U.  S. 
197,  362,  48  L-  Ed.  679  (per  Brewer.  J., 
concurring).  Bank  v.  Earle,  13  Pet.  519, 
588,  10  L.  Ed.  274;  United  States  v. 
Amedy,  11  Wheat.  392.  412,  6  L.  Ed.  502; 
Beaston  v.  Farmers'  Bank.  12  Pet.  102, 
135,  9  L.  Ed.  1017;  Pinney  v.  Nelson,  183 
U.  S.  144,  149,  46  L.  Ed.  125;  United  States 
Bank  v.  Deveaux,  5  Cranch  61,  62,  88,  3 
L.  Ed.  38. 

A  corporation  is  in  law.  for  civil  pur- 
poses, deemed  a  person.  Railroad  Co.  v. 
Harris,  12  Wall.  65,  81,  20  L.  Ed.  354; 
United  States  v.  Amedy,  11  Wheat.  392, 
411.   6  L.  Ed.  502. 

The  chief  difference  between  the  natural 
and  the  artificial  person  is  that  the  former 
may  do  whatever  is  not  forbidden  by  law, 
but  the  latter  only  what  is  authorized  by 
its  charter.  Railroad  Co.  v.  Harris.  12 
Wall.   65,   81,   20   L.    Ed.   354. 

"It  is,  indeed,  a  mere  artificial  being,  in- 
visible and  intangible;  yet  it  is  a  person, 
for  certain  purposes,  in  contemplation  of 
law,  and  has  been  recognized  as  such  by 
the  decisions  of  this  court."  Bank  z). 
Earle.  13  Pet.  519,  588,  10  L.  Ed.  274; 
Louisville,  etc.,  R.  Co.  v.  Letson,  2  How. 
497,  555.  11  L.  Ed.  353;  Ohio,  etc.,  R.  Co. 
V.  Wheeler,  1  Black.  286,  295,  17  L.  Ed. 
130;  United  States  Bank  v.  Deveaux,  5 
Cranch  61,  89,  3  L.  Ed.  38.  where  it  is 
said  to  be  regarded,  for  the  general  pur- 
poses and  objects  of  a  law,  as  having 
corporeal  qualities,  though  really  incor- 
poreal  and   invisible. 

In  Beaston  v.  Farmers'  Bank.  12  Pet. 
102.  134,  9  L.  Ed.  1017,  it  is  said:  "No  au- 
thority has  been  adduced  to  show  that  a 


corporation  may  not,  in  the  construction 
of  statutes,  be  regarded  as  a  natural  per- 
son; while,  on  the  contrary,  authorities 
have  been  cited  which  show  that  corpora- 
tions are  to  be  deemed  and  considered  'as 
persons,  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those 
of  natural  persons,  expressly  included  in 
such    statutes." 

59.  Metaphysical. — Bank  v.  Wister.  2 
Pet.   318,   323,   7   L.    Ed.   437. 

60.  For  purposes  of  jurisdiction. — Bar- 
row Steamship  Co.  v.  Kane,  170  U.  S.  100, 
106.  42  L.  Ed.  964;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  362,  48 
L.  Ed.  679  (per  Brewer.  J.,  concurring). 
See  the  titles  COURTS;  JURISDIC- 
TION. 

61.  Artificial  person. — Northern  Secu- 
rities Co.  V.  United  States,  193  U.  S.  197, 
362,  48  L.  Ed.  679  (per  Brewer,  J.,  con- 
curring). 

In  Louisville,  etc.,  R.  Co.  v.  Letson,  2 
How.  497.  557,  11  L.  Ed.  353,  prior  cases 
were  reviewed;  and  this  doctrine  laid 
down:  "That  a  corporation  created  by 
and  doing  business  in  a  particular  state,  is 
to  be  deemed  to  all  intents  and  purposes 
as  a  person,  although  an  artificial  person, 
*  *  *  capable  of  being  treated  as  a  citizen 
of  that  state,  as  much  as  a  natural  per- 
son." Doctor  V.  Harrington,  196  U.  S. 
579,  586,  49  L.  Ed.  606.  See  post,  "As 
Citizen."  II.  F,  2.  And  see  the  titles 
COURTS;  JURISDICTION.  As  to 
venue  of  suit  against,  see  the  title 
VENUE. 

Statute  giving  priority  to  debts  due 
United  States. — Corporations  are  to  be 
deemed  and  considered  persons,  within 
the  provisions  of  the  fifth  section  of  the 
act  of  congress  of  1797;  and  the  priority 
of  the  United  States  exists  as  to  debts 
due  by  them  to  the  United  States.  Beas- 
ton V.  Farmers'  Bank,  12  Pet.  102,  9  L. 
Ed.   1017. 

Even  though  it  cannot  be  brought 
within  all  the  predicaments  of  the  statute 
giving  this  priority,  it  can  be  brought 
within  any  one  or  more  of  them.  Beaston 
V.  Farmers'  Bank,  12  Pet.  102,  135,  9  L. 
Ed.  .1017. 

Under  insolvent  laws  of  Louisiana. — A 
corporation,  though  a  person  in  the  legal 
sense  of  the  term,  is  not  embraced  within 
the  intent  and  meaning  of  the  insolvent 
laws  of  Louisiana.  Holdane  v.  Sumner, 
15   Wall.    600.  21    L.   Ed.   254. 

Under  treaty  of  peace  with  F'^gland.— 
A    corporation    is    a     person      w-.iiin      the 
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Penal  Statutes. — Corporations  are  deemed  "persons"  within  the  purview  of 
the    penal    statutes. ''^ 

Protection  of  Laws  Generally.— But  the  court,  when  necessary  to  afford 
the  protection  of  the  laws,  will  look  beyond  the  name  of  a  corporation  to  the 
individuals   whom   it  represents.^^ 

Fourteenth  Amendment. — Private  corporations  are  persons  within  the 
meaning  of   the   fourteenth  amendment   to  the   federal   constitution,^^   except   in 

S.  26,  32  L.  Ed.  585;  Home  Ins.  Co.  v 
New  York,  134  U.  S.  594,  606,  33  L  Ed. 
1025;  Covington,  etc..  Turnpike  Road  Co. 
V.  Sandford,  164  U.  S.  578.  592,  41  L  Ed 
560;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U  S 
150,  154.  41  E.  Ed.  666;  Smyth  v  Ames, 
169  U.  S.  466,  522.  43  E.  Ed.  819;  Blake  v. 
McClung,  172  U.  S.  239,  259,  43  L  Ed 
432;  Lake  Shore,  etc.,  R.  Co.  v.  Smith. 
173  U.  S.  684,  690.  43  L.  Ed.  858;  Hale  V. 
Henkel,  201  U.  S.  43,  76,  50  L.  Ed  652 
See  the  title  CONSTITUTIONAL  LAW, 
ante,  p.  1,  for  full  treatment  and  citation 
of   cases. 

The  provision  in  the  fourteenth  amend- 
ment to  the  constitution,  which  forbids  a 
state  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws,  applies  to  corporations.  Santa  Clara 
County  V.  Southern  Pac.  R.  Co,  118  U 
S.  394,  396.  30  L.  Ed.  118;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U  S  110 
120,  30  L.  Ed.  343  per  Harlan.  J.,  dissent- 
ing. Pembina,  etc.,  Min.  &  Mill.  Co  v. 
Pennsylvania,  125  U.  S.  181,  31  L.  Ed.  650; 
Minneapolis,  etc.,  R.  Co.  v.  Beckwith  129 
U.  S.  26.  28,  32  L.  Ed.  585;  Covington, 
etc..  Turnpike  Road  Co.  v.  Sandford  164 
U.  S.  578.  592,  41  L.  Ed.  .560;  Gulf,  etc.,  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  Ed.  666; 
Smyth  V.  Ames.  169  U.  S.  466,  522.  43  L. 
Ed.  819;  New  York  v.  Roberts.  171  U  S 
658,  683,  43  L.  Ed.  323,  per  Harlan,  J.,  dis- 
senting; Hale  V.  Henkel,  201  U.  S.  43  76 
50   L.   Ed.   652. 

But  in  Pembina,  etc.,  Min.  &  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  31  L.  Ed. 
650,  it  was  held,  following  Paul  v  •Vir- 
ginia, 8  Wall.  168.  19  L.  Ed.  357,  that  §  1 
of  the  fourteenth  amendment  to  the  con- 
stitution, declaring  that  no  state  shall 
"deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws"  does  not 
prohibit  a  state  from  imposing  such  con- 
ditions upon  foreign  corporations  as  it 
may  choose,  as  a  condition  of  their  ad- 
mission within  its  limits.  See.  also,  Phila- 
delphia Fire  Ass'n  v.  New  York  119  U. 
S.  110.  30  L.  Ed.  342;  Norfolk,  etc.,  R. 
Co.  V.  Pennsvlvania,  136  U.  S.  114,  lis.  34 
L.  Ed.  394.  See  the  title  FOREIGN  COR- 
PORATIONS. 

The  inhibition  of  the  fourteenth  amend- 
ment that  no  state  shall  deprive  any  per- 
son within  its  jurisdiction  of  the  equal 
protection  of  the  laws  designed  to  prevent 
any  person  or  class  of  persons  from  be- 
ing "^inaled  out  as  a  special  subject  for 
discriminating  and  hostile  legislation.  Un- 
der the  designation  of  person  there  is  no 
doubt    that   a   private    corporation   is   con- 


meaning  and  protection  of  the  treaty  of 
peace  with  Great  Britain  after  the  revolu- 
tion (1783),  preventing  the  forfeiture  of 
lands  as  a  consequence  of  the  revolution. 
Society  for  the  Propagation  of  the  Gos- 
pel V.  New  Haven,  8  Wheat.  464,  5  L.  Ed. 
662.  See,  also,  McKinley  v.  Wheeler. 
130  U.  S.  630,  636,  32  L.   Ed,  1048. 

62.  In  the  purview  of  penal  statutes. — 
United  States  v.  Amedy,  11  Wheat. 
392,  6  L.  Ed.  502;  Beaston  v.  Farmers' 
Bank,  12  Pet.  102,  135,  9  L.  Ed.  1017.  See. 
also,  Bank  v.  Earle,  13  Pet.  519.  588,  10  L. 
Ed.  274;  Pinney  v.  Nelson,  183  U.  S.  144, 
149,   46   L.    Ed.   125. 

Statute  punishing  destruction  of  vessel. 
— The  terms  "any  person  or  persons,"  in 
the  crimes  act  of  the  26th  of  March,  1804, 
c.  393.  §  2,  relating  to  destroying  a  vessel, 
with  intent  to  prejudice  the  underwriters, 
extend  to  corporations  and  bodies  politic, 
as  well  as  to  natural  persons.  United 
States  V.  Amedy.  11  Wheat.  392,  6  L.  Ed. 
502.  See  Beaston  v.  Farmers'  Bank,  12 
Pet.    102,   135,  9    L.   Ed.   1017. 

63.  Protection  of  laws. — McKinley  v. 
Wheeler,  130  U.  S.  630,  636,  32  L.  Ed. 
1048;  Society  for  the  Propagation  of  the 
Gospel  V.  New  Haven,  8  Wheat.  464,  491, 
5  L.  Ed.  662;  Insurance  Co.  v.  Morse,  20 
Wall.  445,  455,  22  L.  Ed.  365;  Hale  v. 
Henkel,  201  U.  S.  43,  76,  50  _L.  Ed.  652. 
where  it  is  said:  "In  organizing  itself  as 
a.  collective  body,  it  waives  no  constitu- 
tional immunities  appropriate  to  such 
bodv." 

"On  the  same  principle,  provisions  of 
law,  in  terms  applicable  to  persons,  secur- 
ing to  them  the  enjoyment  of  their  prop- 
erty, or  affording  means  for  its  protection, 
are  held  to  embrace  private  corporations." 
McKinley  v.  Wheeler,  130  U.  S.  630.  635, 
32    L.    Ed.    1048. 

"A  corporation  has  the  6ame  right  to 
the  protection  of  the  laws  as  a  natural 
citizen,  and  the  same  right  to  appeal  to 
all  the  courts  of  the  country.  The  rights 
of  an  individual  are  not  superior  in  this 
respect  to  that  of  a  corporation."  Insur- 
ance Co.  V.  Morse,  20  Wall.  445,  455,  22 
L.  Ed.  365.  See  the  title  CONSTITU- 
TIONAL LAW.  ante,  p.  352,  et  seq. 

64.  Under  14th  amendment. — Charlotte, 
etc.,  R.  T'.  Gibbes.  142  U.  S.  386,  391.  35  L. 
Ed.  1051;  Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  118  U.  S.  394,  30  L.  Ed. 
118;  Pembina,  etc.,  Min.  &  Mill.  C -.  v. 
Pennsylvania,  125  U.  S.  181,  189,  31  L. 
Ed.  650;  Missouri  Pac.  R.  Co.  v.  M'-ckey, 
127  U.  S.  205,  209,  32  L.  Ed.  107;  Minne- 
apolis,   etc.,    R.    Co.   V.    Beckwith,    129    U. 
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the  view  of  the  clause  guaranteeing  against  deprivation  of  Hberty  without  due 
process  of  law.''^ 

b.  As  Inhabitant. — Corporate  Domicile. — To  be  an  inhabitant  of  a  state 
other  than  that  of  its  incorporation,  it  must  be  doing  business  there.  The  mere 
individual  domicile  of  an  officer  there  is  insufficient.*^^  The  cases  must  be  re- 
garded as  establishing  the  doctrine  that  a  domestic  corporation  is  both  a  citizen 
and  an  inhabitant  of  the  state  in  which  it  is  incorporated ;  but  in  none  of  them  is 
there  any  intimation  that,  where  a  state  is  divided  into  two  districts,  a  corpora- 
tion shall  be  treated  as  an  inhabitant  of  every  district  of  such  state,  or  of  every 
district  in  which  it  does  business,  or,  indeed,  of  any  district  other  than  that  in 
which  it  has  its  head-quarters,  or  such  offices  as  answer  in  the  case  of  a  corpora- 
tion to  the  dwelling  of  an  individuals'^     It  resides  where,  by  or  under  author- 


chided.  The  equal  protection  of  the  laws 
which  these  bodies  may  claim  is  only  such 
as  is  accorded  to  similar  associations 
wkbin  the  jurisdiction  of  the  state.  Pem- 
bina, etc.,  Min.  &  Mill.  Co.  v.  Pennsyl- 
vania,  125  U.   S.   181,   188,  31   L.   Ed.   650. 

And  so  with  the  due  process  of  law 
clause  as  far  as  property  is  concerned. 
Covington,  etc.,  Turnpike  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  Ed.  560; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418,  456,  33  L.  Ed.  970;  Smyth  v. 
Ames.  169  U.  S-  466,  43  L.  Ed.  819;  Hale 
V.  Henkel,  201  U.  S.  43,  76,  50  L.  Ed.  652; 
Blake  v.  McClung,  172  U.  S.  239,  259, 
43  L.  Ed.  432,  where  it  was  held  that  the 
denial  to  a  foreign  corporation  of  the  right 
to  participate  on  equal  terms  with  domestic 
creditors  in  the  assets  of  another  corpo- 
ration (insolvent)  doing  business  in  the 
state,  did  not  infringe  upon  this  clause, 
Reaffirmed  in  Blake  v.  McClung,  176  U. 
S.  59,  65,  44  L.  Ed.  371. 

65.  Western  Turf  Ass'n  v.  Greenberg, 
204  U.  S.  359,  363,  51  L.  Ed.  520;  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs.  203 
U  S  243.  51  L.  Ed.  168.  See  the  title 
DUE    PROCESS    OF   LAW. 

Suit  for  abandoned  and  captured  prop- 
erty and  capacity  of  disloyalty. — See  the 
title  ABANDONED  AND  CAPTURED 
PROPERTY,   vol.   1,  p.   7. 

"Corporations  may  have  rendered  very 
substantial  aid  to  the  armed  resistance  to 
the  laws  of  the  United  States.  They  may 
have  made  loans  or  contributions  to  the 
Confederate  government.  They  may  even 
have  fitted  out  companies  or  regiments  of 
soldiers.  If  they  have  rendered  no  aid, 
the  fact  is  quite  capable  of  proof."  United 
States  V.  Insurance  Companies,  22  Wall. 
99,   104.   22  L.   Ed.   816. 

66.  Inhabitancy. — Conley  v.  Mathieson 
Alkali  Works.  190  U.  S.  406,  411.  47  L. 
Ed  1113;  Galveston,  etc.,  R.  Co.  v.  Gon- 
zales, 151  U.  S.  496,  504,  38  L.  Ed.  248; 
Louisville,  etc..  R.  Co.  v.  Letson,  2  How. 
497.  557,  11  L.  Ed.  353. 

"The  residence  of  an  officer  of_  a  cor- 
poration does  not  necessarily  give  the 
corporation  a  domicile  in  the  state.  He 
must  be  there  officially— there  represent- 
ing the  corporation  in  its  business.  St. 
Clair  V.  Cox,  106  U.  S.  350,  27  L.  Ed.  222. 
In    other    words,    a    corporation    must    be 


doing  business  there."  Conley  v.  Mathie- 
son Alkali  Works,  190  U.  S.  406.  4ill.  47 
L.  Ed.  1113.  See  the  title  SUMMONS 
AND  PROCESS. 

67.  In  state  of  incorporation. — Galves-t 
ton,  etc.,  R.  Co.  v.  Gonzales,  151  U.  S. 
496,  503,  38  L-  Ed.  248.  See  United  States 
Bank  v.  Deveaux,  5  Cranch  61.  62.  89,  3 
L.    Ed.    38. 

"In  the  case  of  a  corporation  the  ques- 
tion of  inhabitancy  must  be  determined, 
not  by  the  residence  of  any  particular  of- 
ficer, but  by  the  principal  offices  of  the 
corporation,  where  its  books  are  kept  and 
its  corporate  business  is  transacted,  even 
though  it  may  transact  its  most  important 
business  in  another  place."  Galveston, 
etc.,  R.  Co.  V.  Gonzales.  151  U.  S.  496. 
504,   38    L.    Ed.   248. 

"There  are  doubtless  reasons  of  con- 
venience for  saying  that  a  corporation 
should  be  considered  an  inhabitant  of 
every  district  in  which  it  does  business, 
and  so  the  statutes  of  the  several  states 
generallv  provide;  but  the  law  contem- 
plates that  every  person  or  corporation 
shall  have  but  one  domicile,  and  in  the 
case  of  the  latter,  it  shall  be  in  that  state 
by  whose  laws  it  was  created,  and  in  that 
district  where  its  general  offices  are  lo- 
cated." Galveston,  etc..  R.  Co.  v.  Gon- 
zales. 151  U.   S.  496,  506,  38  L.  Ed.  248. 

The  habitation  or  domicile  of  a  cor- 
poration is  and  must  be  in  the  state  that 
created  it.  Jellenik  v.  Huron  Copper  Min. 
Co.,  177  U.  S  1,  13.  44  L.  Fd.  647;  Insur- 
ance Co.  V.  Francis,  11  Wall.  210,  216,  20 
L.   Ed.   77. 

It  was  held  in  Shaw  v.  Quincy  Min.  Co., 
145  U.  S.  444,  36  L.  Ed.  768'.  that  the  domi- 
cile, the  home,  the  habitat,  the  residen'-'^. 
the  citizenship  of  a  corporation,  could 
onlv  be  in  the  state  bv  which  it  was  cre- 
ated, although  it  might  do  business  in 
other  states  whose  laws  permitted  it  and 
it  was  finally  decided  that  under  these  acts 
of  congress  "a  corporation  incorporated 
in  one  state  only,  cannot  be  compelled  to 
answer,  in  a  circuit  court  of  the  United 
States  held  in  another  state  in  which  it 
has  a  usual  place  of  business,  to  a  civil 
suit,  at  law  or  in  equity,  brousrht  by  a 
citizen  of  a  different  state."  Galveston, 
etc.,  R.  Co.  V.  Gonznies.  151  U.  S.  496, 
502,'  38   L.   Ed.   248.     See   New   York,   etc., 
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ity  of  its  charter,  its  principal  office  is.*'^ 

2.  As  Citizen. — For  Jurisdictional  Purposes. — A  corporation  created  by 
a  state  to  perform  its  functions  under  the  authority  of  that  state  and  only  suable 
there,  though  it  may  have  members  out  of  the  state,  is  a  person,  though  an  ar- 
tificial one,  inhabiting  and  belonging  to  that  state,  and  therefore  entitled,  for 
the  purpose  of  suing  and  being  sued,  to  be  deemed  a  citizen  of  that  state. ^® 

Under  Federal  Constitution. — But  the  artificial  being  created  by  an  act 
of  incorporation  cannot  be  a  citizen  of  a  state  in  the  sense  in  which  that  word  is 
used  in  the  constitution  of  the  United   StatesJ*^ 

Under    Privilege    and    Immunity    Clause    of    Federal     Constitution. 

A  corporation  is  not  a  citizen  within  the  meaning  of  the  constitutional  provi- 
sion that  "the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states."  Art.  IV,  §  3,  cl.  l,'^i  and  of  course 
the  same  is  true  of  foreign  corporations.'^ 2     ^^^  (-i^^g  j-^lg  j^  unchanged  by  the 


R.  Co.  V.  Estill,  147  U.  S.  591.  37  L.  Ed. 
292. 

As  to  venue  of  suit  against  corporation, 
see    the    title    VENUE. 

As  to  change  of  domicile,  see  post,  "In- 
corporation in  More  than  One  State,"  II, 
H.  1,  a.  And  see  the  title  FOREIGN 
CORPORATIONS. 

68.  Railroad  Co.  v.  Koontz,  104  U.  S. 
5,  12,  26  L.  Ed.  643. 

Existence  in  more  than  one  jurisdiction. 
— See  post,  "Dual  Incorporation  and  Ex- 
istence Out  of  State  Granting  Charter," 
II,  H. 

69.  Corporation  as  citizen  for  jurisdic- 
tiorral  purposes. — Louisville,  etc.,  R.  Co. 
V.  Letson,  2  How.  497.  555,  11  J,.  Ed.  353; 
Railroad  Co.  v.  Koontz,  104  U.  S.  5,  12. 
26  L.  Ed.  643;  Galveston,  etc.,  R.  Co.  v. 
Gonzales,  151  U.  S.  496,  503.  38  L.  Ed. 
248;  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207.  210,  49  L.  Ed.  160;  Doctor  v. 
Harrington,  196  U.  S.  579,  586,  49  L.  Ed. 
606;  St.  Louis  v.  Ferry  Co.,  11  Wall.  423, 
429,  20  L.  Ed.  192.  where  it  is  said  that  in 
the  jurisprudence  of  the  United  States  a 
corporation  is  regarded  as  in  efifect  a  cit- 
zen  of  the  state  which  created  it.  See  the 
title  COURTS,  for  discussion  of  this  point 
and  citation  of  cases. 

As  to  venue  of  suit  against,  see  the  title 
VENUE. 

70.  Limitation  of  rule. — Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  227, 
233,  234,  15  L-  Ed.  896;  Lafayette  Ins.  Co. 
V.  French.  18  How.  404,  405,  15  L.  Ed. 
451.  See  United  States  Bank  v.  Deveaux, 
5  Cranch  61,  3  L.  Ed.  38;  Ohio,  etc.,  R. 
Co.  V.  Wheeler,  1  Black  286,  295,  17  L. 
Ed.  130;  Rundle  v.  Delaware,  etc..  Canal 
Co.,  14  How.  80,  98.  14  L.  Ed.  3^5,  per 
Daniel,  J.,  dissenting;  Railway  Co.  v. 
WViitton,  13  Wall.  270.  20  L.  Ed.  571. 

The  supreme  court  does  not  hold  that 
either  a  voluntary  association  of  persons, 
or  nn  association  into  a  body  politic,  cre- 
ated by  law,  is  a  citizen  of  a  stpte  within 
the  meaning  of  the  constitution.  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  405,  15 
L.    Ed.    451. 

71.  Right  to  privileges  and  immunities 
of  citizens.— Blake  v.   McClung,  172  U.  S. 


239,  259,  43  L.  Ed.  432;  In  re  Blake,  175 
U.  S.  114,  116,  44  L.Ed.  94;  Bank  z^.  Earle, 
13  Pet.  519,  10  L.  Ed.  274;  Lafayette  Ins. 
Co.  V.  French,  18  How.  404,  407,  15  L. 
Ed.  451;  Paul  v.  Virginia,  8  Wall.  168. 
178,  179,  19  L.  Ed.  357;  Ducat  v.  Chicago', 
10  Wall.  410,  415,  19  L.  Ed.  972;  Liver- 
pool Ins.  Co.  V.  Massachusetts,  10  Wall. 
566,  573,  19  L.  Ed.  1029;  Slaughter-House 
Cases,  16  Wall.  36,  98,  21  L.  Ed.  394,  per 
Field,  J.,  dissenting;  Philadelphia  Fire 
Ass'n  V.  New  York,  119  U.  S.  110,  117,  30 
L.  Ed.  342;  Pembina,  etc.,  Min.  &  Mill. 
Co.  V.  Pennsylvania.  125  U.  S.  181,  187,  31 
L.  Ed.  650;  Norfolk,  etc..  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114,  34  L.  Ed.  394; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
561,  43  L.  Ed.  553;  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  28.  45,  44  L.  Ed.  657; 
Anglo-American  Prov.  Co.  v.  Davis  Prov. 
Co.,  191  U.  S.  373,  48  L.  Ed.  225;  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203 
U.  S.  243,  51  L.  Ed.  168;  Western  Turf 
Ass'n  V.  Greenberg,  204  U.  S.  359,  363.  51 
L.   Ed.   520. 

"The  term  citizens  as  used  in  the 
clause,  applies  only  to  natural  persons, 
members  of  the  body  politic  owning  alle- 
gance  to  the  state,  not  to  artificial  persons 
created  by  the  legislature,  and  possessing 
only  such  attributes  as  the  legislature  has 
prescribed."  Pembina,  etc.,  Min.  &  Mill. 
Co.  V.  Pennsylvania,  135  U.  S.  181,  is?,  31 
L.  Ed.  650.  See  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  28,  44  L.  Ed.  657.  See 
the  title  CONSTITUTIONAL  LAW, 
ante,  p.  467,  et  seq.,  for  general  treatment 
of  this   clause. 

72,    Blake    v.    McCUing,    172    U.    S.    239, 
43  L.   Ed.  432;  In  re  Blake,  175  U.  S.   114,- 
116.   44   L.   Ed.   94  and   cases   cited  to  pre- 
ceding   statement. 

As  to  admission  of  foreign  corporations 
to  do  business,  and  discrimination  aarainst 
them  bv  state,  see  the  title  FOREIGN 
CORPORATIONS. 

Foreign  join*^-stock  association. — A 
joint-stock  association,  incorporated  in 
Great  Britian.  and  which  by  its  r'eed  of 
settlement  and  certain  acts  of  parliament, 
possesses:  First,  a  distinctive  artificial 
name   by   which   it   can    make     contracts; 
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fourteenth   amendment    to   the    federal    constitution,    defining    "citizens. ""^ 

Citizen  of  United  States. — Congress  has  frequently  in  its  legislation,  as 
also  the  treaty-making  power,  used  the  words  "citizens  of  the  United  States" 
in  the  broadest  sense,  and  as  embracing  corporations  created  by  state  law,  as 
well  as  corporations  chartered  by  congress.'^ 

Under  Indian  Depredation  Claims  Act. — A  state  as  well  as  a  federal  cor- 
poration has  been  held  to  be  a  citizen  of  the  United  States  within  the  purview 
of  an  act  providing  compensation  for  Indian  depredations.'^'' 

Public  Lands  Act. — A  state  corporation  is  entitled  to  the  benefit  of  §  5  of 
the  act  of  1887,  giving  to  bona  fide  purchasers  of  a  railroad's  title  to  public 
lands,  after  failure  of  •  such  title,  the  privilege  of  purchasing  from  the  govern- 
ment at  the  ordinary  price,  which  names  as  beneficiaries  "citizens  of  the  United 
States,"  or  "persons  who  have  declared  their  intentions  to  become  such  cit- 
izens." In  a  remedial  statute  like  this,  the  term  "citizen"  is  to  be  considered  as 
including  state  corporations,  unless  there  be  something  beyond  the  mere  use  of 
the  word  to  indicate  an  intent  on  the  part  of  congress  to  exclude  them.'''^ 

G.  Corporate  Seal  and  Deed — 1.  Necessity  for  Seal. — A  corporation 
may  bind  itself  by  a  contract  not  under  its  corporate  seal,  made  by  authorized 


second,  a  statutory  authority  to  sue  and 
be  sued  in  the  name  of  its  ofificers  as 
representing  the  association;  third,  a  statu- 
tory recognition  of  the  association  as  an 
entity  distinct  from  its  members,  by  al- 
lowing them  to  sue  it  and  be  sued  by  it; 
fourth,  a  provision  for  its  perpetuity  by 
transfers  of  its  shares,  so  as  to  secure 
succession  of  membership — will  be  held  in 
this  country  to  be  a  corporation  within 
the  meaning  of  this  constitutional  pro- 
vision, and  it  is  immaterial  that  its  share- 
holders are  individually  responsible  for 
the  debts  of  the  corporation.  Liverpool 
Ins.  Co.  V.  Massachusetts,  10  Wall.  566, 
19  L.  Ed.  1029.  See  the  title  JOINT- 
STOCK    COMPANIES. 

73.  Under  fourteenth  amendment. — A 
corporation  is  not  a  citizen  within 
the  meaning  of  the  fourteenth  amendment, 
and  hence  has  not  "privileges  and  immuni- 
ties" secured  to  "citizens"  against  state 
legislation.  This  was  decided  in  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357, 
against  a  corporation  upon  which  were 
imposed  conditions  for  doing  business  in 
the  state  of  Virginia,  and  has  been  re- 
peated in  many  cases  since,  including  one 
at  the  present  term.  Blake  v.  McClung. 
172  U.  S.  239,  43  L.  Ed.  432;  Orient  Ins. 
Co.  V.  Daggs.  172  U.  S.  557,  561.  43  L.  Ed. 
552;  Waters-Pierce  Oil  Co.  v.  Texas,  177 
U.  S.  28,  45,  44  L.  Ed.  657;  Western  Turf 
Ass'n  V.  Greenberg.  204  U.  S.  359.  51  L. 
•Ed.  .520. 

"In  Blake  v.  McClung,  a  Virginia  cor- 
poration was  legally  denied  the  right  to 
participate  upon  terms  of  equality  with 
Tennessee  creditors  in  the  distribution  of 
the  assets  of  a  British  corporation  in  the 
hands  of  a  Tennessee  court.  In  Orient 
Insurance  Co.  v.  Daggs,  the  right  of  the 
company,  a  Connecticut  corporation,  to 
lim't  by  contract  it^  liability  to  the  ac- 
tual damages  caused  by  fire,  nntwith'^tand- 
ing  a  provision  in  a  state  of  Missouri  mak- 
ing   the    measure    of   damages    in    case    of 


total  loss  the  value  of  the  property  stated 
in  the  policy,  was  denied."  Waters-Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  28,  45,  44  L. 
Ed.  657.  See,  also,  Pembina,  etc.,  Min. 
&  Mill.  Co.  7'.  Pennsylvania,  125  U.  S.  181, 
31   L.   Ed.   650. 

74.  As  citizen  of  United  States. — United 
States  V.  Northwestern  Express:  etc..  Co., 
164  U.  S.  686,  688,  41  L.  Ed.  599;  Johnson 
V.  United  States,  160  U.  S.  546,  40  L.  Ed. 
529.  See  Ramsey  v.  Tacoma  Land  Co., 
196  U.    S.   360,  362,  49  _L.   Ed.   513. 

75.  Indian  depredation  claims  act. — Un- 
der the  act  of  March  3,  1891.  c.  538.  26 
Stat.  851,  entitled  "An  act  to  provide  for 
the  adjudication  and  payment  of  claims 
arising  from  Indian  depredations,"  under 
a  proper  construction  thereof,  a  corpora- 
tion of  a  state,  for  the  purpose  of  the  act, 
is  embraced  within  the  designation  "citi- 
zens of  the  United  States."  United  States 
V.  Northwestern  Express,  etc.,  Co.,  164  U. 
S.  686,  41  L.  Ed.  599.  See,  also,  Ramsey  ^'■ 
Tacoma  Land  Co.,  196  U.  S.  360,  362,  49 
L.   Ed.   513. 

The  act  was  considered  in  Johnson  v. 
United  States,  160  U.  S.  546,  40  L.  Ed.  529, 
and  it  was  there  held  that  a  person  who 
was  not  a  citizen  of  the  United  States  at 
the  time  of  an  alleged  appropriation  of 
his  property  by  a  tribe  of  Indians  was  not 
entitled  to  maintain  an  action  in  the  court 
of  claims  under  the  act  in  question.  There 
vras  not  in  that  case,  however,  any  asser- 
tion that  the  claimant  was  a  citizen  of  a 
state  as  distinguished  from  a  citizen  of 
the  United  States.  It  was  also  declared 
that  as  the  court  of  claims  had  no  general 
jurisdiction  over  claims  against  the  United 
States,  it  could  take  cognizance  only  of 
such  matters  as  by  the  terms  of  the  act  of 
congress  were  committed  to  it.  United 
States  V.  Northwestern  Express,  etc.,  Co., 
164  U.  S.  686,  688,  41  L.  Ed.  599.  See  the 
title  UNITED  STATES. 

76.  Under  act  relating  to  public  lands. — 
Ramsey  v.   Tacoma   Land   Co.,   196   U.    S. 
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officer  or  agent,  when  the  law  does  not  require  the  contract  to  be  evidenced  by  a 
sealed  instrument,'^  whether  the  agent  was  appointed  under  seal  or  no,'^«  and 
it  is  now  firmly  established,  both  in  England  and  America,  that  a  corporation 
may  be  bound  by  a  promise,  express  or  implied,  resulting  from  the  acts  of  its 
authorized  agent,  although  such  authority  be  only  by  virtue  of  a  corporate  vote, 
unaccompanied  with  the  corporate  seal.^^  But  if  the  law  in  any  case  would  re- 


360.  362.  49  L.  Ed.  513.  See,  generally, 
the  title  PUBLIC  LANDS. 

Under  mining  claim  laws. — See  post, 
"Power  to  Acquire  and  Hold  Lands,"  XL 
B,  2. 

Corporation  of  more  than  one  state. — • 
See  post,  "Dual  Incorporation  and  Exist- 
ence Out  of  State  Granting  Charter," 
11,  H. 

Jurisdictional  allegations  as  to  citizen- 
ship.—See   the  title   COURTS. 

77.  Necessity  for  seal. — Bank  v.  Pat- 
terson, 7  Cranch  299,  3  L.  Ed.  3.51;  Fleck- 
ner  v.  United  States  Bank,  8  Wheat.  338,  .5 
L.  Ed.  631;  Chesapeake,  etc..  Canal  Co.  v. 
Knapp,  9  Pet.  .541,  9  L.  Ed.  222;  Gottfried 
V.  Miller,  104  U.  S.  521,  527.  26  L.  Ed.  851; 
United  States  Bank  v.  Dandridge,  12 
Wheat.  64,  68,  6  L-  Ed.  552.  See  Planters' 
Bank  v.  Sharp,  6  How.  301,  322.  12  L.  Ed. 
447;  Bacon  v.  Robertson,  18  How.  480, 
485,  15  L.   Ed.  499. 

"The  old  rule  was,  that  a  corporation 
can  make  no  contract  which  shall  bind  it 
except  under  its  seal.  That  doctrine  has 
long  since  been  overruled,  and  it  is  now 
fully  established,  that  the  agents  of  a  cor- 
poration may  bind  it  by  parol."  Fanning 
V.  Gregoire,  16  How.  524,  532.  14  L.  Ed. 
1043;  Chesapeake,  etc..  Canal  Co.  v. 
Knapp.  9  Pet.  541,  9  L.  Ed.  222;  Weight- 
man  V.  Washington,  1  Black  39,  50,  17  L. 
Ed.  52. 

A  corporation  may  be  bound  by  con- 
tracts, not  e.xecuted  under  the  common 
seal,  and  by  the  acts  of  its  officers,  in  the 
course  of  their  official  duties.  Bank  v. 
Guttschlick.  14  Pet.   19,  10  L.   Ed.   335. 

"In  ancient  times,  it  was  held,  that  cor- 
porations aggregate  could  do  nothing  but 
by  deed  under  their  common  seal.  But 
this  principle  must  always  have  been  un- 
derstood with  many  qualifications;  and 
seems  inapplicable  to  acts  and  votes 
passed  by  such  corporations  at  corporate 
meetings.  It  was  probably,  in  its  origin, 
applied  to  aggregate  corporations  at  the 
common  law,  and  limited  to  such  solemn 
proceedings  as  were  usually  evidenced  un- 
der seal,  and  to  be  done  by  those  persons 
who  had  the  custody  of  the  common  seal, 
and  had  authority  to  bind  the  corporation 
thereby,  as  their  permanent  official  agents. 
Be  thjs  as  it  may,  the  rule  has  been  broken 
in  upon  in  a  vast  vari-etv  of  cases,  in  mod- 
ern times,  and  cannot  now.  as  a  general 
proposition,  be  support  d."  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  67,  74,  6 
L.  Ed.  552.  See,  also,  Bank  v.  Patterson. 
7  Cranch  299.  305,  3  L.  Ed.  351,  where  the 
history  of  the  rule  is  traced. 

And    courts    of    equity,    in    this    respect 


seeming  to  follow  the  law,  have  decreed 
a  specific  performance  of  an  agreement 
made  by  a  major  part  of  a  corporation, 
and  entered  in  the  corporation  books,  al- 
though not  under  the  corporate  seal.  1 
Fonbl.  305  (Phila.  Ed.)  note  o.  The  sole 
ground  upon  which  such  an  agreement  can 
be  enforced  must  be  the  capacity  of  the 
corporation  to  make  an  unsealed  contract. 
Bank  v.  Patterson,  7  Cranch  299,  305,  3 
L.  Ed.  351. 

See  quaere,  whether,  in  Kentucky,  a 
corporation  can  only  assume  under  seal, 
whereas  the  assumpsit  here  laid  is  general, 
and  without  seal,  although  it  is  admitted 
that  every  other  court  in  the  United  States 
has  decided  otherwise.  Bank  v.  Wister, 
2  Pet.  318,  324,  7  L.  Ed.  437. 

Appointment  of  attorney. — An  attorney 
for  a  corporation  must  be  appointed,  but 
quaere  if  this  authority  need  be  under  seal. 
Osborn  v.  United  States  Bank.  9  Wheat. 
738,  829,  6  L.  Ed.  204,  citing  Bank  v.  Pat- 
terson. 7  Cranch  299,  3  L.  Ed.  351.  See, 
generally,  the  titles  APPEARANCES, 
vol.  2.  p.  429;  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  703. 

Answer  in  equity. — See  the  titles 
EQUITY;  PLEADING;  PAROL  CON- 
TRACTS. See  post,  "To  Contract," 
XI.  G. 

78.  Appointment  under  seal  unneces- 
sary.—Bank  V.  Guttschlick,  14  Pet.  19,  10 
L.  Ed.  335.  See  the  title  ASSUMPSIT, 
vol.  2,  p.  638. 

79.  Modern  rule  stated. — United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  68,  6  L. 
Ed.  552;^Bank  v.  Patterson.  7  Cranch  299, 
306,  3  L'.  Ed.  351;  Weightman  z/  Wash- 
ington. 1  Black  39,  50,  17  L.   Ed.  52. 

"Where  corporations  have  no  specific 
mode  of  acting  prescribed,  the  common- 
law  mode  of  acting  may  be  properly  in- 
ferred; but  every  corporation  created  by 
statute  may  act  as  the  statute  prescribes, 
and  the  common  law  cannot  control  by 
implication  that  which  the  legislature  has 
expressly  sanctioned.  Indeed,  this  very 
point  has  been  repeatedly  under  the  con- 
sideration of  this  court;  and  in  the  case  of 
Bank  v.  Patterson  (7  Cranch  299,  3  L.  Ed. 
351),  and  Mechanics'  Bank  v.  Bank  (5 
Wheat.  326,  5  L.  Ed.  lOt)),  principles  were 
established  which  settle  the  point,  that  the 
corporation  may  be  bound  by  contracts 
not  authorized  or  executed  under  its  cor- 
porate seal,  and  by  contracts  made  in  the 
ordinary  discharge  of  the  official  duty  of 
its  agents  and  officers."  Fleckner  v. 
United  States  Bank,  8  Wheat.  338,  358,  5 
L.   Ed.  631,  cited,  with  approval,  in  Bank 
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quire  a  seal,  as  to  a  deed  or  mortgage,  it  must  be  affixed,8«  and  by  a  duly  au- 
thorized  person.^i 

2.  Sufficiency  and  Force  of  Sealing — a.  Presumption  and  Proof  of  Due 
Authority. — The  presumption  is,  that  the  corporate  seal  was  rightfully  affixed  to 
a  deed,  "or  other  instrument,  on  which  it  appears:  but  that  presumption  is  not 
conclusive,  and  may  be  repelled  by  parol  evidence.*^ 

Evidence  of  Private  Understanding  Qualifying  Effect  of  Sealing.— 
The  evidence  of  the  president  of  the  company,  to  show  that  there  was  an  under- 
standing between  himself  and  the  plaintiff,  that  another  person  should  also  sign 
the  paper  before  it  became  obligatory,  was  not  admissible,  because  the  under- 
standing alluded  to  did, not  refer  to  the  time  when  the  corporate  seal  was  af- 
fixed, but  to  some  prior  tim.e.^^ 

b.  Form  of  Seal  and  Recognition  Thereof. — A  corporation  may  adopt  any 
seal,  and  it  need  not  be  called  the  common  seal,  nor  need  it  be  such,  if  attached 
with  intent  to  seal.  Twenty  may  seal  at  one  time  with  the  same  seal.^-*  An 
ordinary  scroll  or  rectangle  seal  may  be  a  proper  seal,^^  and  a  contract  in  writing 


V.  Guttschlick.  14  Pet.  19,  27,  10  L.  Ed.  335. 
And  see  post,  "Representation  by  Officers 
and  Agents,"  XI,  A,  3.  a. 

80.  Seal  required  by  law. — Koehler  v. 
Black  River  Falls  Iron  Co.,  2  Black  715, 
17  L.  Ed.  339:  Bank  v.  Guttschlick,  14  Pet. 
19,  29.  10  L.  Ed.  335.  See  dissenting  opin- 
ion of  Marshall.  C.  J.,  in  United  States 
Bank  v.  Dandridge,  12  Wheat.  64.  105,  6 
L.  Ed.  552.     See  the  title  DEEDS. 

An  instrument  purporting  to  be  a  mort- 
gage, made  by  a  corporation,  is  not  a  legal 
mortgage,  and  a  bill  to  foreclose  it  as  such 
cannot  be  sustained  unless  it  be  sealed 
with  the  corporate  seal  of  the  mortgagor. 
Koehler  v.  Black  River  Falls  Iron  Co.,  2 
Black  715,  17  L.  Ed.  339. 

A  paper  having  been  executed,  having 
the  form  of  a  deed,  it  was  altogether 
proper,  then,  to  give  it  in  evidence,  to 
show  that,  being  sealed,  not  with  the  cor- 
porate seal,  but  with  that  of  the  president 
of  the  bank,  it  was  no  deed;  and  thus  sus- 
tain the  allegation,  that  no  deed  had  been 
made.  It  is  clear,  beyond  doubt,  that  a 
paper  such  as  this,  not  under  the  corpo- 
rate seal,  is  not  the  deed  of  the  corpora- 
tion, in  contem.plation  of  law.  Bank  v. 
Guttschlick.  14   Pet.   19.  29,   10  L.   Ed.   335. 

81.  Authority  to  affix. — The  mere  fact 
that  a  deed  or  mortgage  has  the  corporate 
seal  attached  to  it,  does  not  make  it  the 
act  of  the  corporation  if  the  seal  was  not 
affixed  by  a  person  duly  authorized. 
Koehler  v.  Black  River  Falls  Iron  Co..  2 
Black  715,  17  L.  Ed.  339.  See  post,  "Pre- 
sumntion  and  Proof  of  Due  Authority,' 
II.  G,  2,  a. 

82.  Due  authority  presumed. — Koehler 
V  Black  River  Falls  Iron  Co..  2  Black  715, 
17  L.  Ed.  339. 

Where  it  is  proved  that  the  officers  who 
executed  a  mortgage  did  not  seal  it  then 
nor  afterwards;  that  the  officer  who  had 
the  seal  in  his  custody  never  affixed  it  nor 
authorized  another  to  do  so,  and  that  the 
mortgage  was  recorded  without  a  seal,  the 
burden ''is  thrown  on  the  mortgagee  to 
prove  that  it  was  properly  sealed,  and  if 
he  fails,  the  conclusion  of  law  is,  that  the 


seal  was  wrongfully  and  fraudulently  af- 
fixed. Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black  715.  17  L.  Ed.  339.  See  ante, 
"Necessity  for  Seal,"  II,  G,  1. 

83.  Private  understanding  of  officer  af- 
fixing seal. — Philadelphia,  etc.,  R.  Co.  v. 
Howard.  13  How.  307,  14  L.  Ed.  157. 

"If  the  offer  had  been  to  prove  that  at 
the  time  the  corporate  seal  was  affixed,  it 
was  agreed  the  instrument  should  not  be 
the  deed  of  the  company,  unless,  or  until, 
Hiram  Howard  should  execute  it,  the  evi- 
dence might  have  been  admissible."  Phil- 
adelphia, etc.,  R.  Co.  V.  Howard.  13  How. 
307,  334,  14  L.  Ed.  157;  Pawling  v.  United 
States,  4  Cranch  219,  2  L.  Ed.  601.  See, 
also,  the  title  DOCUMENTARY  EVI- 
DENCE. 

84.  Adoption  of  seal. — District  of  Co- 
lumbia f.  Camden  Iron  Works,  181  U.  S. 
453.  460,  45  L.  Ed.  948. 

"As  to  private  corporations,  where  au- 
thority is  shown  to  execute  a  contract  un- 
der seal,  the  fact  that  a  seal  is  attached 
with  intent  to  seal  on  behalf  of  the  cor- 
poration, is  enough,  though  some  other 
seal  than  the  ordinary  common  seal  of  the 
company  should  be  used."'  District  of  Co- 
lumbia V.  Camden  Iron  Works.  181  U.  S. 
453.  460,  45  L.  Ed.  948;  Jacksonville,  etc., 
R.  &  Nav.  Co.  V.  Hooper.  160  U.  S.  514,  40 
L.  Ed.  515.  See  post,  "Responsibility  of 
Corporation  for  Acts  Generally,"  XI,  A. 
3,  a,  (2). 

Reference  to  seal  in  instrument. — 
Whether  there  should  have  been  an  aver- 
ment on  the  face  of  the  instrument  that 
the  seal  attached,  on  behalf  the  company, 
was  its  common  or  corporate  seal,  or  not, 
however,  there  was  an  averment  that  the 
parties  had  set  their  hands  and  seals  to 
the  paper,  and  the  attesting  clause  alleged 
that  the  railroad  company  had  signed, 
sealed,  and  delivered  in  the  presence  of 
two  witnesses,  who  signed  their  names 
thereto.  On  demurrer  this  was  nl^'nly 
sufficient.  Tacks'^pville,  etc..  R.  &  Nav. 
Co.  V.  Hooper.  160  U.  S.  514,  518.  40  L. 
Ed.    515. 

85.  Scroll. — "In  the  absence  of  evidence 


CORPORATIONS. 


651 


may  be  binding  on  a  corporation  though  a  private  seal  of  one  of  its  officers  was 
used  instead  of  the  corporate  seal,  and  though  no  record  may  be  found  author- 
izing the  officer  to  make  the  contract,  if  other  evidence  proves  that  he  had  such 
authority,  or  that  the  company  ratified  his  act  afterwards. ^^  But  its  use  must  be 
authorized  or  adopted  by  the  corporation.^" 

Prima  Facie  Evidence  of  Execution  Sufficient. — Prima  facie  evidence  of 
the  due  execution  of  a  sealed  instrument  by  a  corporation  is  sufficient  to  admit 
same  in  evidence,  but  this  does  not  relieve  the  plaintitf  introducing  such  instru- 
ment from  the  burden  of  sustaining  its  due  execution  by  a  preponderance  of 
evidence. ^^ 

c.  Makes  Instrument  a  Specialty. — It  makes  the  instrument  to  which  it  is 
affixed  a  specialty. ^'^ 

H.  Dual  Incorporation  and  Existence  Out  of  State  Granting  Charter 

1,  Dual  Incorporation — a.  Incorporation  in  More  than  On-e  State — (1)  State- 
ment of  Principle. — A  corporation  of  one  state  may  also  become  incorporated 
in  another  state,  and  is  and  should  be  in  law  a  corporation  of  the  latter  state 
although  having  one  and  the  same  organization  with  the  corporation  of  the  same 


to  the  contrary,  the  scroll  or  rectangle 
containing  the  word  'seaj'  will  be  deemed 
to  be  the  proper  and  common  seal  of  the. 
company.  A  seal  is  not  necessarily  of  any 
particular  form  or  figure."  Jacksonville, 
etc.,  R.  &  Nav.  Co.  v.  Hooper,  160  U.  S- 
514,  518,  40  L.   Ed.  515. 

"Whether,  therefore,  the  instrument  put 
in  evidence  was  merely  a  copy,  in  which 
event  it  would  not  be  expected  that  a  wax 
or  stamped  seal  of  the  company  would  ap- 
pear upon  it,  but  merely  a  scroll,  repre- 
senting the  original  seal,  or  whether  the 
so-called  copy  was  really  the  original  pa- 
per, as  certified  by  one  of  defendant's 
witnesses,  would  not  *  *  *  l)e  mate- 
rial. The  presumption  would  be,  if  the 
paper  were  a  copy,  that  the  original  was 
duly  sealed,  or,  if  it  were  the  original,  thaf, 
the  scroll  was  adopted  and  used  by  the 
company  as  its  seal,  for  the  purpose  of 
executing  the  contract  in  question."  Jack- 
sonville, etc.,  R.  &  Nav.  Co.  v.  Hooper, 
160  U.   S.   514,   519.  40   L.   Ed.   515. 

86.  Private  seal  of  officer. — Eureka  Co. 
V.  Bailey  Co.,  11  Wall.  488.  20  L.  Ed.  209. 

87.  An  agreement  which  is  not  under 
seal  of  the  corporation,  but  the  seals  of 
the  committee  of  the  corporation,  is  not 
the  deed  of  the  corporation,  so  as  to  merge 
a  prior  agreement.  Bank  v.  Patterson,  7 
Cranch  299,  303,  3  L.  Ed.  351. 

Recognition  as  seal  in  former  suit. — 
Where  the  question  was,  whether  or  not 
the  paper  declared  upon  bore  the  corpo- 
rate seal  of  the  defendants  (an  incorpo- 
rated company),  evidence  was  admissible 
to  show  that,  in  a  former  suit,  the  defend- 
ants had  treated  and  relied  upon  the  in- 
strument, as  one  bearinsr  the  corporate 
seal.  And  it  was  admissible,  although  the 
former  suit  was  not  between  the  same  par- 
ties: and  although  the  former  suit  was 
against  one  of  three  corporations,  whichl 
had  afterwards  become  merged  into  one,^ 
which  one  was  the  nresent  defendant. 
Philadelphia,  etc..  R.  Co.  v.  Howard,  13 
How.  307,  14  L.  Ed.  157. 


The  admission  of  the  paper  as  evidence 
only  left  the  question  to  the  jury.  The 
burden  of  proof  still  remained  upon  the 
plaintiff.  The  evidence  does  not  derive 
its  validity  from  any  privity  of  parties,  but 
tends  to  prove  an  admission  by  the  'cor- 
poration. Philadelphia,  etc.,  R.  Co.  v. 
Hor/ard,   13   How.   ;}07,  ,'532,   14  L.   Ed.   157! 

Deposition  of  deceased  officer  who  af- 
fixed seal. — In  order  to  show  that  the  pa- 
I)er  in  question  bore  the  sealof  the  corpo- 
rjition,  it  was  admissible  to  read  in  evidence 
the  deposition  of  the  deceased  oflficer  of 
the  corporation,  who  had  aflfixed  the  seal, 
and  which  deposition  had  been  taken  by 
the  defendants  in  the  former  suit.  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  14  L.  Ed.   157. 

"The  evidence  was  admissible  upon  two 
grounds;  to  prove  that  in  that  case  the 
defendant  had  asserted  this  instrument  to 
be  the  deed  of  the  corporation,  and  relied 
on  it  as  such;  and  also,  because  the  wit- 
ness being  dead,  his  deposition,  regularlv 
taken  in  a  suit  in  which  both  the  plaintiff 
and  defendant  were  parties,  touching  the 
same  subject  matter  in  issue  in  this  ca^e. 
was  competent  evidence  on  its  trial." 
Philadelphia,  etc.,  R.  Co.  v.  Howard.  13 
How.  307,  334,  14  L.  Ed.  157. 

88.  Prima  facie  evidence  of  execution.^ 
Pbiladelnhia.  etc.,  R.  Co.  v.  Howard  13 
How.  307,  333,  14  L.  Ed.  157. 

89.  As  specialty. — Marine  Ins.  Co.  v. 
Young,  1  Cranch  332,  2  L.  Ed.  126.  See 
the  title  ASSUMPSIT,  vol.  2,  p.  637. 

Sealed  promissory  note. — See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 

p.  257. 

Where  a  corporate  bond  is  indorsed 
with  an  agreement,  by  the  corporation  by 
its  proper  officers,  to  pay  the  amount 
thereof  to  bearer,  this  indorsement  is,  in 
effect,  a  negotiable  promissory  note,  al- 
though the  corporate  seal  is-  attached 
thereto.  Manufacturiner  Co.  v.  Bradley 
105  U.   S.   175,  26  L.   Ed.  1034. 
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name   previously   established   by   the   legislature   of   the   first   state  of    its   incor- 
poration.^° 

(2)  Co-Operative  Legislation  Creating  Corporations. — There  is  no  reason 
why  several  states  cannot,  by  competent  legislation,  unite  in  creating  the  same 
corporation,  or  in  combining  several  pre-existing  corporations  into  a  single 
one.^^  And  this  may  be  the  result  of  an  act  consolidating  a  corporation  of  one 


90.  Dual  incorporation  by  states. — Mem- 
phis, etc.,  R.  Co.  V.  Alabama,  107  U.  S.  581, 
584,  27  L.  Ed.  518;  Railway  Co.  v.  Whitton, 
13  Wall.  270.  20  L-  Ed.  571;  Railroad  Co. 
V.  Vance,  96  U.  S-  450,  24  L.  Ed.  752;  Clark 
V.  Barnard,  108  U.  S.  436,  452,  27  L.  Ed. 
780;  Graham  v.  Boston,  etc.,  R.  Co.,  118 
U.  S.  161,  167.  30  L.  Ed.  196;  Stone  v. 
Farmers',  etc..  Trust  Co.,  116  U.  S.  307, 
29  L.  Ed.  636. 

"This  court  has  often  recognized  that  a 
corporation  of  one  state  may  be  made  a 
corporation  of  another  state  by  the  legis- 
lature of  that  state,  in  regard  to  property 
and  acts  within  its  territorial  jurisdiction. 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black  286, 
297,  17  L.  Ed.  130;  Railroad  Co.  v.  Harris. 
12  Wall.  65,  82,  20  L.  Ed.  354;  Railway  Co. 
V.  Whitton,  13  Wall.  270,  283,  20  L.  Ed. 
571;  Railroad  Co.  v.  Vance,  96  U.  S.  450, 
457,  24  L.  Ed.  753;  Memphis,  etc.,  R.  Co. 
V.  Alabama,  107  U.  S.  581,  27  L.  Ed.  518; 
Clark  V.  Barnard,  108  U.  S.  436,  451,  452, 
27  L.  Ed.  780;  Stone  v.  Farmers',  etc.. 
Trust  Co.,  116  U.  S.  307,  334,  29  L.  Ed. 
636;  Graham  v.  Boston,  etc.,  R.  Co.,  118 
U.  S.  161,  169,  30  L.  Ed.  196;  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  677, 
38  L.  Ed.  311.  But  this  court  has  repeat- 
edly said  that,  in  order  to  make  a  corpora- 
tion, already  in  existence  under  the  laws 
of  one  state,  a  corporation  of  another  state, 
'the  language  used  must  imply  creation 
or  adoption  in  such  form  as  to  confer 
the  power  usually  exercised  over  corpora- 
tions by  the  state,  or  by  the  legisla- 
ture, and  such  allegiance  as  a  state  cor- 
poration owes  to  its  creator.  The  mere 
grant  of  privileges  or  powers  to  it  as  an 
existing  corporation,  without  more,  does 
not  do  this.'  "  Louisville,  etc.,  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  562, 
43  L.  Ed.  1081,  reaffirmed  in  Walters  v. 
Chicago,  etc.,  R.  Co.,  186  U.  S.  479, 
46  L.  Ed.  126€;  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  290,  296,  30  L.  Ed.  83;  Goodlett 
V.  Louisville,  etc.,  Railroad.  122  U. 
S.  391.  405,  408,  30  L.  Ed.  1230; 
St.  Louis,  etc.,  R.  Co.  v.  James, 
161  U.  S.  545,  561,  40  L.  Ed.  802;  Canada 
Southern  R.  Co.  v.  Gebhard,  109  U.  S.  527, 
537,  27  L.  Ed.  1020;  Allen  v.  Louisiana, 
103  U.  S.  80,  26  L.  Ed.  318;  Stone  v.  Farm- 
ers', etc..  Trust  Co..  116  U.  S.  307,  20  L. 
Ed.  636;  Railroad  Co.  v.  Koontz,  104  U. 
S.  5,  9,  26  L.  Ed.  643;  l^ailroad  Co.  7'.  Har- 
ris, 12  Wall.  65,  20  L-  Ed.  354;  Southern  R. 
Co.  V.  Allison,  190  U.  S.  326,  337,  47  L. 
Ed.  1078,  reaffirmed  in  Southern  R.  Co.  v. 
Beach,  193  U.  S.  667,  668,  48  L.  Ed.  839, 
where    domestication,    by    filing    copy    of 


charter  and  by-laws,  was  held  not  to  affect 
the  character  and  citizenship  of  the  cor- 
poration, at  least  as  to  federal  jurisdiction. 
See,  also,  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  297,  30  L.  Ed. 
83.  And  see  post,  "Status  of  Resulting 
Entity,"   n,  H.   1,  a,   (3). 

The  acts  done  by  the  company,  under 
the  statutes  of  the  second  state,  while  af- 
fording ample  evidence  that  it  had  ac- 
cepted the  grants  thereby  made,  can 
hardly  affect  the  question  whether  the 
terms  of  those  statutes  were  sufficient  to 
make  the  company  a  corporation  of  that 
state.  Louisville,  etc.,  R.  Co.  v.  Louis- 
ville Trust  Co..  174  U.  S.  552,  562.  43  L. 
Ed.  1081,  reaffirmed  in  Walters  v.  Chicago, 
etc.,  R.  Co.,  186  U.  S.  479,  46  L.  Ed.  1266. 

As  said  in  Clark  v.  Barnard,  108  U.  S. 
436,  452,  27  L.  Ed.  780:  "'Nor  do  we 
see  any  reason'  (as  was  said  by  this  court, 
Mr.  Justice  Swayne  delivering  its  opinion, 
in  Railroad  Co.  v.  Harris,  12  Wall.  65,  82, 
20  L.  Ed.  354),  'why  one  state  may  not 
make  a  corporation  of  another  state,  as 
there  organized  and  conducted,  a  corpora- 
tion of  its  own,  quo  ad  any  property  within 
its  territorial  jurisdiction.  That  this  may 
be  done  was  distinctly  held  in  Ohio,  etc., 
R.  Co.  V.  Wheeler.  1  Black  286.  297,  17  L. 
Ed.  130."  See,  also.  Railroad  Co.  v.  Vance, 
96  U.  S.  450,  457,  24  L.  Ed.  752;  Railroad 
Co.  V.  Harris.  12  Wall.  65,  82.  20  L.  Ed. 
354. 

"The  statutes  of  West  Virginia  of  1872, 
c.  227.  §  16.  and  1882,  c.  97,  §  30,  by  which 
all  railroad  corporations,  'doing  business 
in  this  state  under  charters  granted  and 
laws  passed  by  the  state  of  Virginia  of 
this  state,'  are  declared  to  be  domestic 
corporations,  were  evidently  aimed  at 
those  companies  which  had  been  made 
corporations  by  either  state,  whether  un- 
der special  charters  or  general  laws;  and 
were  probably  intended  to  make  sure  that 
corporatii^ns,  created  by  Virginia  before 
the  separation  of  West  Virginia,  and  do- 
ing business  within  the  territory  of  the 
latter,  should  be  considered  corporations 
of  this  state;  and  cannot  reasonably  be 
construed  as  including  corporations  crea^ 
ted  by  some  other  state  only."  Martin  v. 
Baltimore,  etc.,  R.  Co..  151  U.  S.  673,  680, 
38  L.  Ed.  311.  See,  also.  Railmad  Co.  v. 
Koontz.  104  U.  S.  5,  10.  26  L.  Ed.  643. 

Conditional  grant. — See  post,  "Imposi- 
tion   of    Conditions  "    IV,   A.   1,   c,    (2). 

91.  Co-operative  legislation  of  different 
states.— Railroad  Co.  v.  Harris,  12  Wall.  65. 
82,  20  L.  Ed.  354;  Philadelphia,  etc.,  R. 
Co.  V.   Maryland,  10   How.   376,   13   L.   Ed. 
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state  with  one  of  another,  authorizing  the  former  to  acquire  latter's  property 
and  franchises. ^^2  ^jut  such  legislation  must  be  first  accepted  by  the  corpora- 
tion,^^ and  merely  owning  property  and  doing  business  in  the  state  by  per- 
mission is  not  enough. '^•i 

(3)  Status  of  Resulting  Entity. — See  ante,  "Statement  of  Principle,"  II,  H, 
1,  a,  (1).  A  corporation  of  the  one  state  has  no  existence  in  another  state  as 
a  legal  entity  or  person,  except  under  and  by  force  of  its  incorporation  by  the 
latter  state;  and,  although  also  incorporated  in  another  state,  must,  as  to  all  its 
doings  within  the   former  state,  be  considered  a  citizen  of  it.^'^ 


461;   Clark  v.   Barnard.  108   U.  S.  436,  452, 
27  L.  Ed.  780. 

"So  far  as  there  is  anything  in  the  lan- 
guage of  the  court  in  the  case  of  Ohio, 
etc..  R.  Co.  V.  Wheeler,  1  Black  286,  17  L. 
Ed.  130,  in  conflict  with  what  has  been 
here  said,  it  is  intended  to  be  restrained 
and  qualified  by  this  opinion."  However, 
as  the  case  appears  in  the  report,  the  judg- 
ment of  the  court  was  correctly  given. 
Railroad  Co.  v.  Harris.  12  Wall.  65,  83,  20 
L.  Ed.  354. 

92.  Consolidating  act. — Graham  v.  Bos- 
ton, etc..  R.  Co.,  118  U.  S.  161,  167,  30  L. 
Ed.  196;  Muller  v.  Dows,  94  U.  S.  444,  447, 
24  L.  Ed.  207;  Clarke  v.  Barnard.  108  U.  S. 
436,  448,  27  L-  Ed.  780;  Pennsylvania  R. 
Co.  V.  St.  Louis,  etc..  R.  Co.,  118  U.  S. 
290.  298,  30  L.  Ed.  83;  Nashua,  etc.,  R. 
Corporation  v.  Boston,  etc.,  R.  Corpora- 
tion. 136  U.  S.  356,  378,  34  L.  Ed.  363.  See 
post.  "Status  of  Resulting  Entitv,"  II,  H, 
1,  a,  (3);  "Consolidation,"  XV,  A. 

93.  Acceptance  necessary. — "In  a  case 
where  the  corporation  already  exists,  even 
if  adopted  by  the  law  of  another  state  and 
invested  with  full  corporate  powers,  it 
does  not  thereby  become  such  new  corpora- 
tion of  another  state,  until  it  does  some 
act  which  signifies  its  acceptance  of  this 
legislation  and  its  purpose  to  be  governed 
by  it."  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc..  R.  Co.,  lis  U.  S.  290,  296,  30  L.  Ed. 
83.  See,  also.  St.  Louis,  etc.,  R.  Co.  v. 
James,  161  U.  S.  545,  40  L.  Ed.  802;  Louis- 
ville, etc.,  R.  Co.  V.  Louisville  Trust  Co., 
174  U.  S.  552,  563.  43  L.  Ed.  1081,  reaf- 
firmed in  Walters  v.  Chicago,  etc.,  R.  Co., 
186  U.  S.  479.  46  L.  Ed.  1266. 

Presumption  of  acceptance. — "That  a 
private  act  of  incorporation  cannot  affect 
the  rights  of  individuals  who  do  not  assent 
to  it,  and  that  in  this  respect  it  is  con- 
sidered in  the  light  of  a  contract,  is  a  po- 
sition too  clear  to  admit  of  controversy. 
But  in  the  present  case,  this  objection 
seems  not  to  have  been  made  in  the  court 
below;  where  proof  of  the  assent,  if  neces- 
sary, might  have  been  submitted  to  the 
jury.  From  the  nature  of  the  right  as- 
serted, and  the  circumstance'  under  which 
it  was  originated,  this  cour*^  -^annot  doubt, 
that  the  assent  of  the  prop-'etors  may  be 
fairly  presumed,  both  to  the  act  of  Con- 
necticut and  to  that  of  Ohio.  Rights  have 
been  protected  and  regulated  under  those 
laws,  and  to  the  provisions  of  the  latter 
pre  the  claimants  indebted,  in  a  great  de- 
gree, for  the  present  value  of  the  remain- 


der of  the  land,  which  they  still  hold;  and, 
as  has  been  well  argued,  if  they  partici- 
pate in  the  benefits  of  the  law,  they  can 
set  up  no  exemption  from  its  penalties." 
Beaty  v.  Knowler,  4  Pet.  152,  167  7  L. 
Ed.   813. 

94.  Owning  property  and  doing  busi- 
ness insufficient  alone. — Pennsylvania  R. 
Co.  V.  St.  Louis,  etc..  R.  Co.,  118  U.  S.  290, 
295,  30  L.  Ed.  83;  Allen  v.  Louisiana.  103 
U.  S.  80,  26  L.  Ed.  318;  Railroad  Co.  v. 
Koontz,  104  U.  S.  5,  13,  26  L.  Ed.  643; 
Canada  Southern  R.  Co.  v.  Gebhard  109 
U.  S.  527.  537,  27  L.  Ed.  1020;  Goodlett  v. 
Louisville,  etc..  Railroad,  122  U.  S.  391, 
405,  30  L.  Ed.  1230;  St.  Louis,  etc.,  R.  Co. 
V.  James,  161  U.  S.  545.  560,  40  L-  Ed.  802. 
See,  also,  ante,  "Statement  of  Principle," 
II.  H.  1,  a.  d). 

95.  Status  as  citizen  or  resident. — Mem- 
phis, etc..  R.  Co.  V.  Alabama,  107  U.  S.  581. 
585.  27  L-  Ed.  518;  Muller  <-.  Dows,  94  U.  S. 
444,  447,  24  L.  Ed.  207;  Railroad  Co.  v. 
Vance,  96  U.  S.  450.  457,  24  L.  Ed.  752; 
Graham  z:  Boston,  etc.,  R.  Co.,  118  U.  S. 
161.  169.  30  L.  Ed.  196;  Pennsylvania  R. 
Co.  V.  St.  Louis,  etc.,  R.  Co..  118  U.  S.  290, 
297.  30  L.  Ed.  83;  Nashua,  etc.,  R.  Corpora- 
tion V.  Boston,  etc.,  R.  Corporation,  136 
U.  S.  356.  378,  34  L.  Ed.  363.  See  St. 
Louis,  etc..  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.,  145  U.  S.  393,  405.  36  L._  Ed.  738: 
Louisville,  etc.,  R.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  552.  563,  43  L.  Ed.  1081; 
St.  Lonis.  etc..  R.  Co.  ?;.  James,  161  U.  S. 
545,  562.  40  L.  Ed.  802,  where  it  is  said 
th.it  su'^h  corporations  may  be  treated  by 
each  of  the  states  whose  legislative  grants 
they    accept    as    domestic    corporations. 

And  where  a  railroad  corporation  pass- 
ing through  two  states  is  incorporated  in 
each,  the  corporation  created  by  each 
state  is,  for  all  the  purposes  of  local  gov- 
ernment, a  domestic  corporation,  and  its 
railroad  within  each  state  a  matter  of  do- 
mestic concern.  Each  state  government 
may  govern  it  as  a  domestic  corporation 
in  re'^pect  to  every  act  and  thins:  within 
the  state  which  is  the  lawful  subject  of 
state  government.  Stone  v.  Farmers',  etc.. 
Trust  Co.,  116  U.  S.  307.  333,  29  L.  Ed.  636. 
See.  also,  Memphis,  etc.,  R.  Co.  v.  Ala- 
bama, 107  U.  S.  581.  27  L.  Ed.  518;  St. 
T.oui^  etc..  T?.  C^.  7'.  Tames.  161  U.  S.  545, 
40  L.  Ed.  802;  St  Joseph,  etc.,  R.  Co.  v. 
Steele.  167  U.  S.  059.  663.  42  L-  Ed.  315. 

"However  closely  two  corporations  of 
dii^erent  states  n'av  unite  their  interests, 
and   though   even   the   stockholders   of   the 
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Co-Operating  Legislation  of  Two  States. — A  corporation  endued  with 
the  capacities  and  faculties  it  possesses  by  the  co-operating  legislation  of  two 
states,  cannot  have  one  and  the  same  legal  being  in  both  states.  Neither  state 
could  confer  on  it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish  the 
powers  to  be  there  exercised. ^^  A  corporation  consolidated  and  made  up  of  dis- 
tinct corporations,  chartered  by  the  legislatures  of  different  states,  with  a  cap- 
ital stock  which  is  a  unit,  and  one  set  of  shareholders,  is,  in  its  organization  and 
action,  and  the  practical  management  of  its  property,  one  corporation,  but,  in 
its  relations  to  any  state,  is  a   separate  corporation, 9'   although  whether  a  cor- 


ane  may  become  the  stockholders  of  the 
other  and  their  business  be  conducted  by 
the  same  directors,  the  separate  identity 
of  each,  as  a  corporation  of  the  state  by 
which  it  was  created,  and  as  a  citizen  of 
that  state,  is  not  thereby  lost."  Nashua, 
etc..  R.  Corporation  v.  Boston,  etc.,  R. 
Corporation.  136  U.  S.  356,  375,  34  L.  Ed. 
363.  See,  also,  St.  Louis,  etc.,  R.  Co.  v. 
James,  161  U.  S.  545.  561,  40  L.  Ed.  802. 

Where  there  were  two  corporations  un- 
der the  same  name,  chartered  in  different 
states,  it  is  doubtless  true  that,  for  the 
purposes  of  jurisdiction  in  the  federal 
courts,  these  corporations  are  deemed  to 
be  citizens  of  the  states  in  which  they 
were  organized,  and  where  there  was  no 
formal  merger  of  the  two  corporations 
into  one,  they  remained  in  law  two  sepa- 
rate legal  persons,  and  each  was  entitled  to 
corresponding  rights,  but  courts  will  some- 
times look  beyond  the  formal  and  corpo- 
rate dififerences.  Especially  is  this  true  of 
courts  of  equity.  Substantial  rights  will 
be  regarded  rather  than  the  mere  matter 
of  organization,  where  the  principles  of 
equity  and  justice  require  it.  Lehigh  Min., 
etc.,  Co.  V.  Kelly.  160  U.  S.  327,  40  L.  Ed. 
444,  illustrates  this.  Riverdale  Cotton 
Mills  V.  .Alabama,  etc.,  Mfg.,  Co.,  198  U. 
S.    188,   199,   49   L.    Ed.   1008. 

96.  Co-operative  legislation. — Ohio,  etc., 
R  Co.  V.  Wheeler.  1  Black  286,  17  L.  Ed. 
130;  St.  Joseph,  etc.,  R.  Co.  v.  Steele.  167 
U.    S.    659,   663,   42   L.   Ed.   315. 

A  corporation  may  become  a  corporate 
body  under  the  laws  of  more  than  one 
state.  And  although  as  a  corporation  of 
one  state  for  certain  purposes,  it  may 
have  no  capacity  to  act  or  exist  in  another 
state  for  these  purposes,  and  no  capacity 
by  virtue  of  its  first  charter,  to  accept  and 
exercise  any  franchises  not  contemplated 
by  it.  yet  the  natural  persons,  who  were 
corporators,  might  as  well  be  a  corpora- 
tion in  the  second  as  in  the  first  state, 
and,  by  accepting  charters  from  both 
states,  could  well  become  a  corporate 
body,  by  the  same  name  and  acting 
through  the  same  organization,  officers 
and  agencies,  in  each,  with  such  faculties 
in  the  two  jurisdictions  as  they  might  sev- 
erally confer.  The  same  association  of 
natural  persons  would  thus  be  constituted 
into  two  distinct  corporate  entities  in  the 
two  states,  acting  in  each  according  to  the 
powers  locally  bestowed,  as  distinctly  as 
though  they  had  nothing  in  common  ei- 
ther as  to  name,  capital,   or  membership. 


Such  was  in  fact  the  case  in  regard  to 
this  company,  so  that  in  the  second  state 
of  incorporation  it  was  exclusively  a  cor- 
poration of  that  state,  subject  to  its  laws 
and  competent  to  do  within  its  territory 
whatever  its  legislation  might  authorize. 
Clark  V.  Barnard,  108  U.  S.  436,  452.  27  L. 
Ed.   780. 

97.  Consolidated  corporation. — Where  a 
statute  of  the  state  of  New  York  pro- 
fesses, in  its  title,  to  be  an  act  to  consol- 
idate three  companies,  and  authorizes  the 
sale  to  one  of  them,  the  Boston.  Hart- 
ford and  Erie  Company,  of  the  franchises 
and  property  of  the  other  two  corpora- 
tions (which  were  New  York  corpora- 
tions), and  provides  that  such  sale  shall 
pass  the  title  to  such  franchises  and 
property,  and  that  the  purchasing  com- 
pany shall  thereby  "become  possessed  of 
the  rights  of  charter  and  property  sold," 
and  thereafter  have,  hold,  and  use  the 
same  in  "its  own  name  and  right,"  it  was 
held  that,  as  a  purchaser  of  what  this  act 
authorized  to  be  sold  to  it,  the  company 
purchasing  became  a  New  York  corpora- 
tion, by  its  then  existing  name,  it  being 
prior  to  this  a  corporation  of  another  or 
other  states.  The  case  is  directly  within 
the  ruling  of  this  court  in  Clark  v.  Bar- 
nard, 108  U.  S.  436,  448.  27  L.  Ed.  780. 
Graham  v.  Boston,  etc..  R.  Co.,  118  U.  S. 
161.    167.   30   L.   Ed.   196. 

"There  (in  Clark  v.  Barnard.  108  U.  S. 
436,  448,  27  L.  Ed.  780)  this  same  company 
had,  as  a  Connecticut  corporation,  pur- 
chased the  franchises  and  railroad  of  the 
Hartford.  Providence  and  Fishkill  Rail- 
road Company,  a  consolidated  corpora- 
tion under  the  laws  of  Connecticut  and 
Rhode  Island.  Afterwards  the  legislature 
of  Rhode  Island  ratified  the  sale,  so  far 
as  the  railroad  was  situated  in  Rhode  Is- 
land, by  an  act  which  proceeded  to  de- 
clare that  the  'said  Boston.  Hartford  and 
Erie  Railroad  Company,  by  that  name, 
shall  and  may  have,  use,  exercise,  and  en- 
joy all  the  rights,  privileges,  and  powers 
heretofore  granted  and  belonging  to  said 
Hartford,  Providence  and  Fishkill  Rail- 
road Company,  and  be  subject  to  all  the 
duties  and  liabilities  imposed  upon  the 
same  by  its  charter  and  the  general  laws 
of  this  state.'  On  this  state  of  facts,  this 
court  said:  'The  Hartford.  Providence 
and  Fishkill  Railroad  Company  was,  with- 
out question,  so  far  as  it  owned  and  op- 
erated a  railroad  within  the  state  of  Rhode 
Island,  a  corporation  in  and  of  that  state; 
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poration  created  by  the  laws  of  one  state  is  also  a  corporation  of  another  state 
within  whose  limits  it  is  permitted,  under  legislative  sanction,  to  exert  its 
corporate   powers,   is   often   difficult   to  determiners 


and  the  Boston,  Hartford  and  Erie  Rail- 
road Company  became  its  legal  successor 
in  that  state,  as  owner  of  its  property  and 
exercising  its  franchises  therein,  and  be- 
came, therefore,  in  respect  to  its  railroad 
in  Rhode  Island,  a  corporation  in  and  of 
that  state;'  and  the  case  of  Railroad  Co. 
V.  Harris,  12  Wall.  65,  82,  20  L.  Ed.  354; 
and  other  cases  in  this  court,  were  cited 
to  the  effect  that  one  state  may  make  a 
corporation  of  another  state,  as  there  or- 
ganized and  conducted,  a  corporation  of 
its  own,  quoad  any  property  within  its 
territorial  jurisdiction."  Graham  v.  Bos- 
ton, etc.,  R.  Co..  118  U.  S.  161,  167.  30  L. 
Ed.   196. 

"The  Boston,  Hartford  and  Erie  Com- 
pany, therefore,  though  made  up  of  dis- 
tinct corporations,  chartered  by  the  legis- 
latures of  different  states,  had  a  capital 
stock  which  was  a  unit,  and  onl}'  one  set 
of  shareholders,  who  had  interest,  by  vir- 
tue of  their  ownership  of  shares  of  such 
stock,  in  all  of  its  property  everywhere. 
In  its  organization  and  action,  and  the 
practical  management  of  its  property,  it 
was  one  corporation,  having  one  board 
of  directors,  though,  in  its  relations  to  any 
state,  it  was  a  separate  corporation,  gov- 
erned by  the  laws  of  that  state  as  to  its 
property  therein.  It.  therefore,  had  a 
domicile  in  each  state,  and  the  corpora- 
tors or  shareholders  could,  in  the  absence 
of  any  statutory  provision  to  the  contrary, 
hold  meetings  and  transact  corporate  busi- 
ness in  any  one  state,  so  as  to  bind  the 
corporation  in  respect  to  its  property  ev- 
erywhere." Graham  v.  Boston,  etc..  R. 
Co.,  118  U.  S.  161,  169.  30  L.  Ed.  196. 

The  consolidated  corporation  preserves 
its  identity  as  a  corporation  of  each  state. 
In  each  of  them  it  is  a  domestic  corpora- 
tion created  by  that  state.  Muller  ?'  Dows, 
94  U.  S.  444,  447,  24  L.  Ed.  207;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc..  R.  Co., 
118  U.  S.  290,  298,  30  L.  Ed.  83;  Nashua, 
etc.,  R.  Corporation  ik  Boston,  etc.,  R. 
Corporation.  136  U.  S.  356,  378,  34  L.  Ed. 
363. 

A  corporation  created  by  the  laws  of 
Iowa,  although  consolidated  with  another 
of  the  same  name  in  Missouri,  under  the 
authority  of  a  statute  of  each  state,  is, 
nevertheless,  in  Iowa,  a  corporation  ex- 
isting there  under  the  laws  of  that  state 
alone.  Muller  v.  Dows.  94  U.  S.  444,  24 
L.  Ed.  207;  Railway  Co.  v.  Whitton,  13 
Wall.  270,  20  L.  Ed.  571.  See  post,  "Con- 
solidation,"  XV.   A. 

98.  Question  for  determination. — Good- 
lett  V.  Louisiville,  etc..  Railroad, 
122  U.  S.  391.  401,  30  L.  Ed.  1230:  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc.,  R.  Co.. 
118  U.  S.  290.  295,  30  L.   Ed.  83. 

"In  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1 
Black  286,  293,  297.  17   L.   Ed.   130,  it  was 


a  question  whether  that  company  was  not 
a  corporation  both  of  Indiana  and  Ohio 
Ihe  company,  claiming  in  its  declaration 
to  be  'a  corporation  created  by  the  laws 
of  the  states  of  Indiana  and  Ohio  and 
having  its  principal  place  of  business  in 
Cincinnati,  in  the  state  of  Ohio,  a  citizen 
of  the  state  of  Ohio,'  sued  Wheeler  a 
citizen  of  Indiana,  in  the  circuit  court'  of 
the  United  States  for  the  district  of  In- 
diana. It  was  incorporated  by  an  act  of 
the  legislature  of  Indiana.  Subsequently 
the  legislature  of  Ohio  passed  an  act  re- 
citing the  incorporation  of  the  company 
in  Indiana,  and  declared  that  'the  corpo- 
rate powers  granted  to  said  companv  by 
the  act  of  Indiana,  incorporating  the  same, 
be  recognized.'  At  a  later  date  the  legis- 
lature of  Ohio  passed  an  act  authorizing 
the  extension  of  the  company's  road  to 
Cincinnati,  declaring  that  the  intention  of 
the  previous  act  'was  to  recognize,  af- 
firm, and  adopt  the  charter  of  the  said 
Ohio  and  Mississippi  Railroad  Company, 
as  enacted  by  the  legislature  of  the  state 
of  Indiana.'  In  the  opinion  of  the  court 
it  is  said  'that  a  corporation  by  the  name 
and  style  of  the  plaintiff  appears  to  have 
been  chartered  by  the  states  of  Indiana 
and  Ohio,'  and.  therefore,  that  the  com- 
pany was  'a  distinct  and  separate  corpo- 
rate body  in  Indiana  from  the  corporate 
body  of  the  same  name  in  Ohio.'"  Good- 
lett  V.  Louisville,  etc.,  Railroad.  122  U.  S. 
391,  401,  .30  L.  Ed.  1230.  See,  also,  Rail- 
road Co.  V.  Vance.  96  U.  S.  450,  458  24 
L.    Ed.   752. 

In  Memphis,  etc.,  R.  Co.  v.  Alabama, 
107  U.  S.  581,  584,  27  L.  Ed.  518,  the 
question  was  as  to  the  citizenship  of  the 
corporation  against  which  that  suit  was 
brought  bv  the  state  of  Alabama.  The 
state  of  Tennessee,  in  1846.  created  a 
corporation  by  the  name  of  the  Memnhis 
and  Charleston  Railroad  Company.  The 
legislature  of  Alabama  subsequently 
passed  an  act  entitled  "An  act  to  incor- 
porate the  Memphis  and  Charleston  Rail- 
road Companv."  That  act  referr-ed  to 
the  act  of  Tennessee  legislature,  and 
granted  to  said  company  a  right  of  wav 
through  Alabama,  to  construct  its  road 
between  certain  points  named,  declaring 
that  it  should  have  all  the  rights  and 
privileges  granted  to  it  by  the  said  act 
of  incorporation,  subject  to  the  restric- 
tions therein  imposed.  It  was  held  that, 
the  whole  of  the  latter  a^^t.  taken  to- 
gether, the  court  said,  manifests  the  un- 
derstanding and  intention  of  the  legisla- 
ture of  Alabama  that  the  corp^iration, 
which  was  thereby  granted  a  right  of  wav 
to  construct  through  that  state  a  railroad, 
"was  and  should  be  in  law  a  corporation 
of  the  state  of  Alabama,  although  having 
one   and   the   same   organization   with    the 
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Identity   of  name   is   not  conclusive   evidence   of   identity.^''     The   essential 


corporation  of  the  same  name  previously 
established  by  the  legislature  of  Tennes- 
see." Goodlett  V.  Louisville,  etc..  Rail- 
road,   122    U.    S.    391.    404,    30   L.    Ed.    1230. 

In  Railroad  Co.  v.  Harris,  12  Wall.  65,  83, 
20  L.  Ed.  354,  it  appeared  that  the  Balti- 
more &  Ohio  Railroad  Company  was  in- 
corporated by  the  state  of  Maryland  for 
the  purpose  of  securing  the  construction 
of  a  railroad  from  Baltimore  to  some 
suitable  point  on  the  Ohio  River.  It  was 
held  that  subsequent  legislation  by  Vir- 
ginia and  by  congress  neither  ex- 
pressly or  by  implication  created 
a  new  corporation.  Goodlett  v.  Louisville, 
etc..  Railroad,  122  U.  S.  391.  403,  30  L. 
Ed.  1230.  See  Railroad  Co.  v.  Koontz, 
104  U.  S.  5,  9,  26  L.  Ed.  643. 

"A  Maryland  corporation,  by  taking 
from  the  Virginia  corporation,  with  the 
unconditional  assent  of  Virginia,  a  lease 
of  a  railroad  which  could  only  be  oper- 
ated by  the  use  in  Virginia  of  the  corpo- 
rate franchises  of  the  lessor,  did  not  make 
itself  a  corporation  of  Virginia,  or  part 
with  any  of  the  rights  it  had  under  the 
constitution  and  laws  of  the  United  States 
as  a  corporation  of  Maryland.  The  state 
of  Virginia  has  not  granted  to  it  any 
special  powers  or  privileges,  beyond  al- 
lowing it  to  transact  its  corporate  busi- 
ness in  Virginia.  Its  powers  within  the 
state  come  from  its  Maryland  charter  and 
the  Virginia  corporation.  That  corpora- 
tion had  certain  franchises  and  privileges 
which  it  held  by  grant  from  its  state. 
These  franchises  and  privileges  were  a 
species  of  property  which,  we  must  pre- 
sume for  all  the  purposes  of  this  case,  it 
had  the  right  to  allow  the  corporation  of 
another  state  to  use.  The  Virginia  au- 
thorities have  impliedly  assented  to  all 
that  has  been  done.  This  assent  having 
been  given  and  the  contract  entered  into 
between  the  companies,  all  Virginia  can 
now  require  is  that  the  Maryland  com- 
pany, in  carrying  on  its  business  under 
the  contract  and  using  the  franchises  o-f 
the  Virginia  company,  shall  be  subject  to 
all  obligations  which  the  charter  imposes 
on  that  corporation."  Railroad  Co.  v. 
Koontz,   104   U.    S.   5.   13,   26   L.    Ed.    643. 

Nor  does  it  seem  that  an  act  of  legis- 
lature conferring  upon  a  corporation  of 
Illinois,  by  its  Illinois  corporate  name, 
such  powers  to  enable  it  to  use  and  con- 
trol that  part  of  the  road  within  the  state 
of  Indiana,  as  have  been  conferred  on  it 
by  the  state  which  created  it,  constitutes 
it  a  corporation  of  Indiana.  It  may  not 
be  easy  in  all  such  cases  to  distinguish 
between  the  purpose  to  create  a  new  cor- 
poration, which  shall  owe  its  existence  to 
the  law  or  statute  under  consideration, 
and  the  intent  to  enable  the  corporation 
already  in  existence,  under  the  laws  of  an- 
other state,  to  exercise  its  functions  in 
the   state  where   it  is  so  received.     Good- 


lett V.  Louisville,  etc.,  Railroad.  122  U. 
S.  391.  405,  30  L.   Ed.   1230. 

Where  the  property  of  a  corporation 
was  sold  out  under  foreclosure  of  a  mort- 
gage to  parties  who,  under  an  act  of  the 
Illinois  legislature,  reorganized  the  pur- 
chasers into  the  corporation  which  is  the 
present  company,  and  which,  by  the  Illi- 
nois statute,  succeeded  to  all  the  franchises 
of  the  original  company,  as  these  included 
all  the  powers  necessary  to  operate  the 
few  miles  of  the  road  in  Indiana  under 
the  act  of  February  11,  1851.  it -was  unnec- 
essary to  seek  an  act  of  incorporation 
from  that  state.  It  appears,  however,  that 
these  parties  did  file  in  the  office  of  the 
secretary  of  state  of  Indiana  a  certificate 
of  the  organization  of  the  new  company, 
with  the  names  of  the  first  directors  of  it 
who  were  to  serve  until  1863;  and  it  is 
argued  that  this  made  the  new  company 
a  corporation  of  the  «tatp  of  Indiana.  A 
critical  examination  of  this  certificate  ren- 
ders it  verv  doubttul  whether  that  was  its 
purpose,  but  rather  indicates  that  it  was 
intended  to  secure  and  perpetuate  the 
rights  granted  to  the  old  company  by  the 
act  of  February  11,  1851.  At  all  events, 
no  evidence  exists  of  the  agreement  of  the 
new  Illinois  company  to  accept  of  or  act 
under  this  attempt  at  organization  under 
Indiana  laws.  They  never  held  an  election 
for  directors  of  the  Indiana  corporation, 
if  one  existed,  and  they  never  in  any 
other  manner  recognized  the  existence 
of  an  Indiana  corporation  of  the  same 
name.  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc..  R  Co.,  118  U.  S.  290,  297,  30  L. 
Ed.    83. 

".A.  corporation  may  be  made  what  is 
termed  a  domestic  corporation,  or  in 
form  a  domestic  corporation,  of  a  state  in 
compliance  with  the  legislation  thereof,  by 
filing  a  copy  of  its  charter  and  by-laws 
with  the  secretary  of  state,  yet  such 
fact  does  not  affect  the  character  of  the 
original  corporation.  It  does  not  thereby 
become  a  citizen  of  the  state  in  which  a 
cooy  of  its  charter  is  filed,  so  far  as  to 
aflfect  the  jurisdiction  of  th°  federal 
courts  upon  a  question  of  diverse  citizen- 
ship." Southern  R.  Co.  v.  Allison,  190 
U.  S.  326.  337.  47  L.  Ed.  1078.  reaffirmed 
in  Southern  R.  Co.  v.  Beach,  ,193  U.  S. 
667,  668,  48  L.  Ed.  839.  See  the  title 
COURTS. 

99.  Effect  of  identity  of  nanae. — Where 
an  Illinois  act  ratifying  the  lease 
of  a  domestic  road  to  an  Indiana 
railroad  corporation,  declares  that  the  les- 
sees, their  associates,  successors,  and  as- 
signs, shall  be  a  railmad  corporation  mt  the 
state  ^f  Illinois,  and  gives  the  style  by 
which  that  corporation  shall  be  known, 
and  does  not  authorize  the  complainant 
c(  rporation  to  exercise,  in  Illinois,  the  cor- 
porate powers  granted  by  the  laws  of 
Indiana;    but    confers,   by   affirmative    Ian- 
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inquiry  is,  whether  a  mere  Hcense  is  granted  to  a  previously  existing  corpora- 
tion,   or    a    new    corporation    established.^ 

(4)    Pozvers.—Thc  question  of  the  powers  of  the  company,  as  a  corporation 
in  the  latter  state,  and  the  legal  effect  of  its  acts  and  transactions  performed  in 


guage,  upon  the  corporation,  which  it  de- 
clares shall  be  a  railroad  corporation  in 
Illinois,  "the  same  or  as  large  powers  as 
are  possessed"  by  an  Illinois  corporation, 
and,  in  addition,  such  other  powers  as  are 
usual  to  railroad  corporations,  there  was 
thus  created,  by  apt  words,  a  corporation 
in  Illinois.  The  fact  that  it  bears  the  same 
name  as  that  given  to  the  company  in- 
corporated by  Indiana  cannot  change  the 
fact  that  it  is  a  distinct  corporation,  hav- 
ing a  separate  existence  derived  from  the 
legislation  of  another  state.  Railroad  Co. 
V.  Vance,  96  U.  S.  450,  457,  24  L.  Ed.  752, 
approved  in  Goodlett  v.  Louisville,  etc.. 
Railroad,  122  U.  S.  391,  403,  30  L.  Ed. 
1230. 

"Identity  of  name,  powers  and  purposes 
does  not  create  an  identity  of  origin  or 
existence,  any  more  than  any  other  stat- 
utes, alike  in  Jantjuage,  passed  h\  f'iffcrent 
legislative  bodies,  can  properly  be  said 
to  owe  their  existence  to  both.  To  each 
statute  and  to  the  corporation  created  by 
it  there  can  be  but  one  legislative  pater- 
nity." Nashua,  etc.,  R.  Corporation  v. 
P.oston,  etc..  R.  Corporation,  136  U.  S. 
356,  373.  34  L.  Ed.  363;  St.  Louis,  etc.,  R. 
Co.  7'.  Tames.  161  U.  S.  545,  561.  569,  40  L. 
Ed.    802. 

Railroad  Co.  7;.  Harris,  12  Wall.  65,  20 
L.  Ed.  354.  distingui'^hed  on  the  ground 
that  there  is  no  substantial  analogy  be- 
tween that  case  and  this.  The  Virginia 
act  did  not  purport  to  make  the  Maryland 
corporation  a  corporation  of  Virginia,  nor 
did  it  contain  any  language  from  which 
could  be  inferred  a  purpose  to  create 
thereby  a  new  and  distinct  corporation  in 
Virginia.  Railroad  Co.  v.  Vance,  96  U.  S. 
450,  458,  24  L.   Ed.  752. 

Formal  subscription  and  organization 
unnecessary. — Notwitbstnndins  that  there 
was  no  formal  sub'^cription  to  the  capital 
stock,  or  any  formal  organization  of  the 
corporation  created  by  the  act  of  March 
11,  1869,  the  state  board  had  the  right,  for 
the  purposes  of  t?xat'on.  t<~>  regard  the 
corporation  authorized  by  that  act  to 
exercise  the  powers  of  the  lessor  corpo- 
ration, as  3  corporation  crep'^fd  under  the 
laws  of  Illinois.  Railrond  Co.  v.  Vance, 
96  U.   S.   450.   458,  24  L.   Ed.   7.52. 

1.  Essential  inquiry. — Goodlett  v.  Louis- 
viiu  Pt-  ^ailroad,  122  U.  S.  391,  405,  30 
L.  Ed.  1230. 

And  it  wa«  held  in  Good'ett  v.  Louis- 
ville, etc..  Railroad,  122  U.  S.  391,  409.  30 
L.  Ed.  1230,  taking  the  whole  of  that  act 
toor«thet-,  fl-'^t  it  was  not  within  the  mind 
of  the  legislature  of  Tennessee  to  create 
a  rew  corporation,  but  only  to  give  the 
assent  of  that  state  to  the  exercise  by  the 
defendant,   within   her   limits,   and    subject 

4  U  S  Enc— 42 


to  certain  conditions,  of  some  of  the 
powers  granted  to  it  by  the  state  creating 
it. 

"It  does  not  seem  to  admit  of  question 
that  a  corporation  of  one  state,  owning 
property  and  doing  business  in  another 
state  by  permission  of  the  latter,  does 
not  thereby  become  a  citizen  of  this  state 
also."  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  295,  30  L.  Ed. 
83;  Allen  v.  Louisiana,  103  U.  S.  80  26 
L.  Ed.  318;  St.  Louis,  etc.,  R.  Co.  v. 
James.  IGl  U.  S.  545,  560,  40  L.  Ed.  802; 
Canada  Southern  R.  Co.  v.  Gebhard  109 
U.  S.  527,  537,  27  L.  Ed.  1020;  Goodlett 
V.  Louisville,  etc..  Railroad,  122  U.  S.  391. 
405,   30    L.    Ed.    1230. 

And  so  a  corporation  of  Illinois,  au- 
thorized by  its  laws  to  build  a  railroad 
across  the  state  from  the  Mississippi 
River  to  its  eastern  boundary,  may  by  the 
permission  of  the  state  of  Indiana,  ex- 
tend its  road  a  few  miles  within  the  limits 
of  the  latter,  or,  indeed,  through  the  entire 
state,  and  may  use  and  operate  the  line 
as  one  road  by  the  permission  of  the  state, 
without  thereby  becoming  a  corporation 
or  a  citizen  of  the  state  of  Indiana.  Nor 
does  it  seem  that  an  act  of  the  legisla- 
ture conferring  upon  this  corporation  of 
Illinois,  by  its  Illinois  corporate  name, 
such  powers  to  enable  it  to  use  and  con- 
trol that  part  of  the  road  within  the  State 
of  Indiana,  as  have  been  conferred  on  it 
by  the  state  which  created  it,  constitutes 
it  a  corporation  of  Indiana.  It  may  not 
be  easy  in,  all  such  cases  to  distinguish 
between  the  purpose  to  create  a  new 
corporation  which  shall  owe  its  existence 
to  the  law  or  statute  under  consideration, 
and  the  intent  to  enable  the  corporation 
already  in  existence  under  laws  of  another 
state  to  exercise  its  functions  in  the  state 
where  it  is  so  received.  Pennsylvania  R. 
Co.  7'.  St.  Louis,  etc.,  R.  Co.,  118  U.  S. 
290.  295.   30   L-   Ed.   83. 

"The  latter  class  of  laws  are  common  in 
authorizing  insurance  companies,  banking 
companies  and  others  to  do  business  in 
other  states  than  those  which  have  char- 
tered them.  To  make  such  a  company  a 
corporation  of  another  state,  the  language 
used  must  imply  creation  or  adoption  in 
such  form  as  to  confer  the  power  usually 
exercised  over  corporations  by  the  state, 
or  by  the  legislature,  and  such  allegiance 
as  a  state  corporation  owes  to  its  creator. 
The  mere  grant  of  privileges  or  powers 
to  it  as  an  existing  corporation,  without 
more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  state  conferring  su'-h 
powers."  Pennsvlvania  R.  Co.  v.  vSt. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290,  296, 
30   L.    Ed.   83. 
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that  state,  is  to  be  determined  exclusively  by  the  laws  of  that  state,  and  not  by 
those  of  the  first  state,  which  have  no  force  beyond  its  own  territory. 2 

b.  State  and  Federal  Incorporation. — See  post,  "Power  of  Congress,"  IV,  A, 
1,  d. 

c.  Territorial  Corporation  and  Effect  of  Admission  as  State. — See  post, 
"Power  of  Territorial  Legislature — Admission  as  State,"   IV,  A,   1,  e. 

2.  Existence  Out  of  State  Granting  Charter. — See  the  title  Foreign 
Corporations. 

I.  Taxation  of  Corporations  and  Corporate  Stock. — See  the  title  Taxa- 
tion. 

III.    Promoters  and  Acts  Prior  to  Incorporation. 

A.  Promoter  Defined. — A  promoter  is  one  who  brings  together  the  persons 
who  become  interested  in  the  enterprise,  aids  in  procuring  subscriptions  and  sets 
in  motion  the  machinery  which  leads  to  the  formation  of  the  corporation  itself.^ 
He  is  an   agent,  with  all  an   agent's  disabilities.-* 

B.  Promoter's  Profits. — A  promoter  is  entitled  to  reasonable  compensa- 
tion for  services  and  expenses,  if  diose  interested  in  the  corporation  are  kept 
informed  of  the  steps  taken. ^  But  promoters  are  bound  to  exercise  good  faith, 
with  full  disclosure  of  facts  as  to  property  they  sell  to  the  corporation.*^  and 
in   the   selection   of   directors   must    act   honestly   in   the    shareholders'    interest.'' 


2.  Powers    of    resulting    corporation. — 

Clark  V.  Barnard,  108  U.  S.  4.']6,  452,  21 
L.  Ed.  780;  Ohio,  etc..  R.  Co.  v.  Wheeler, 
1  Black  286.  17  L.  Ed.  130;  St.  Joseph, 
etc.,  R.  Co.  V.  Steele,  167  U.  S.  659,  663. 
42  L  Ed.  315.  And  see  the  title  CON- 
FLICT OF  LAWS,  vol.  3,  p.  1020. 

3.  Definition. — Cook  on  Stock  and 
Stockholders,  §  651.  Or.  as  defined  by  the 
English  statute  of  7  and  8  Vict.,  ch.  110, 
§  3,  "every  person  acting,  by  whatever 
pame,  in  the  forming  and  establishing  of 
a  company  at  any  period  prior  to  the 
company  becoming  fully  incorporated. 
See,  also,  Lloyd  on  Corporate  Liability 
for  Acts  of  Promoters,  17.  He  is  treated 
as  standing  in  a  confidential  relation  to 
the  proposed  company,  and  is  bound  to 
the  exercise  of  the  utmost  good  faith." 
Dickerman  v.  Northern  Trust  Co.,  176  U. 
S.   181,   203,   44  L.   Ed.   423. 

4.  As  agent. — "The  promoter  is  the 
agent  of  the  corporation  and  subject  to 
the  disabilities  of  an  ordinary  agent.  His 
acts  are  scrutinized  carefully,  and  he  is 
piecluded  from  taking  a  secret  advantage 
of  the  other  stockholders.  Cook  on  Stock 
and  Stockholders,  §  651."  Dickerman  v. 
Northern  Trust  Co.,  176  U.  S.  181.  204.  44 
L.    Ed.    423. 

5.  Compensation. — Dickerman  v.  North- 
ern Trust  Co..  176  U.  S.  181,  205,  44  L. 
Ed.  423. 

6.  Good  faith  and  full  disclosure  essen- 
tial.— "It  has  been  held  that,  if  persons 
start  a  company,  and  induce  others  to  sub- 
scribe for  shares,  for  the  purpose  of  sell- 
ing property 'to  the  company  when  or- 
ganized, they  must  faithfully  disclose  all 
facts  relating  to  the  property  which  would 
influence  those  who  form  the  company  in 
deciding  upon  the  judiciousness  of  the 
purchase.  If  the  promoters  are  guilty  of 
any    misrepresentation    of    facts,    or    sup- 


pression of  the  truth  in  relation  to  the 
character  and  value  of  the  property,  or 
their  personal  interest  in  the  proposed 
sale,  the  company  will  be  entitled  to  set 
aside  the  transaction  or  recover  compen- 
sation for  any  loss  which  it  has  suffered. 
Morawetz  on  Corporations,  §§  291,  294, 
546."  Dickerman  v.  Northern  Trust  Co., 
176    U.    S.    181.   204,    44   L.    Ed.    423. 

7.  Selection  of  directors. — "In  those 
cases  where  the  scheme  of  organization 
gives  the  promoters  the  power  of  selecting 
the  directors  who  are  to  represent  the  com- 
pany in  the  proposed  purchase,  they  are 
bound  to  select  competent  and  trustworthy 
persons  who  will  act  honestly  in  the  in- 
terest of  the  shareholders.  A  purchase 
made  from  the  promoters  under  these  cir- 
cumstances will  not  bind  the  company 
unless  it  was  a  fair  and  honest  barsrain." 
]\Tornwetz  on  Corp.,  §  546.  Dickerman  v. 
Northern  Trust  Co..  176  U.  S.  181,  204,  44 
L.    Ed.   423. 

As  said  in  this  case:  "Bound  as  these 
promoters  were  to  deal  fairly  and  honestly 
with  the  stockholders  in  the  new  corpo- 
ration, they  were  guilty  of  apparently  in- 
excusable conduct  in  excluding  the  mill 
owners  (who  had  given  options  on  their 
mills  at  a  certain  price  in  cash,  stock  and 
notes,  for  the  purpose  of  conveying  same 
to  a  corporation  to  be  formed),  from  all 
participation  in  organizing  the  new  corpo- 
ration, putting  in  their  own  clerks  as  di- 
rectors, and  paj'ing  off  the  mill  owners 
in  stock  which  was  really  of  little  more 
than  half  the  value  they  must  have  ex- 
pected to  receive."  Dickerman  v.  North- 
ern Trust  Co.,  176  U.  S.  181,  205,  44  L. 
Ed.  423. 

In  this  case  the  promoters  had  trans- 
ferred the  option  contracts  to  one  of  their 
luimber.  as  a  nominally  independent 
owner,  who  then  sold  back  to  the  corpo- 
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C.  Liability  for  Misrepresentation.— When  the  promoters  of  a  mining 
company  get  out  prospectuses,  which  are  circulated  as  an  inducement  to  take 
stock  in  the  enterprises,  a  court  is  bound  to  interpret  them  by  the  effect  they 
would  produce  upon  an  ordinary  mind,  and  in  estimating  the  probability  of  sub- 
scribers being  misled  by  these  prospectuses,  a  court  may  take  into  consideration 
not  only  the  facts  stated,  but  the  facts  suppressed.'^ 

D.  Contract  to  Secure  Subscriber  against  Loss. — A  collateral  contract 
perfectly  fair  and  honest  in  itself,  and  untainted  with  any  actual  fraud  upon 
any  person,  entered  into  by  a  subscriber  of  stock  with  other  subscribers,  to  the 
effect  that  they  will  purchase  the  same,  and  pay  to  him  the  amount  paid  by  him, 
if  at  a  time  specified  he  chooses  to  sell  the  same,  is  not  contrary  to  public  policy' 
and   can   be   enforced  against   the   parties  to  it.^ 

E.  Status  before  Incorporation. — Exercise  of  Franchise. A  condi- 
tional franchise  may  be  conferred  upon  a  corporation  to  be  created  by  an  act 
of  legislation  to  be  passed  in  the  immediate  future, '"  and  if  such  a  franchise 
or  property  is  so  conferred  it  will  be  in  abeyance  until  the  corporation  is  brought 
into  existence  by  such   future  action,  when  they  uistantaneously  attach. ^^     And 


ration  the  same  properties  at  a  greatly  in- 
creased price,  the  corporation  being  con- 
trolled entirely  by  directors  acting  for  the 
promoters  under  the  instructions  of  the 
promoters,  who  held  a  majority  of  the 
stock  issued  to  themselves  acting  as  a 
majority  of  the  stockholders.  Dickerman 
V.  Northern  Trust  Co.,  176  U.  S.  181.  44 
L.  Ed.  42.3.  See,  also,  the  title  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS. 

8.  Misrepresentation. — Wiser  v.  Lawler, 
189   U.    S.    260.   264,   47    L.    Ed.    802. 

But  the  vendors  from  whom  the  prop- 
erty being  promoted  was  purchased,  where 
i  does  not  appear  that  they  were  promo- 
ters or  interested  in  the  organization  of 
the  corporation,  or  in  the  sale  of  the  capi- 
tal stock  of  such  company,  although  they 
knew  that  vendee's  intention  was  to  in- 
corporate a  company,  and,  to  use  the  lan- 
guage of  one  of  the  defendants,  "work  it 
for  all  there  was  in  it,"  as  they  were  not 
concerned  in  the  methods  used  to  procure 
subscriptions  to  stock,  or  in  the  state- 
ments made  in  the  prospectuses,  cannot 
be  held  responsible,  unless  they  are  made 
so  b}^  the  fact  that  they  knew  and  con- 
nived at  the  misstatements  as  to  the  title 
of  the  company.  But  while  they  might 
have  known  that  the  prospectuses  were  be- 
ing issued,  they  were  under  no  obligation 
to  read  them  or  contradict  their  exagger- 
ated statements  and  promises.  They  had 
a  right  to  rely  on  the  record  of  their  legal 
title  to  the  property,  as  notice  to  every 
one  of  their  rights,  and  it  was  not  incum- 
bent on  them  to  personally  inform  sub- 
scribers thereof.  Wiser  v.  Lawler,  189  U. 
S.  260.  265.  47  L.   Ed.  802. 

The  mere  fact  that  the  vendors  knew 
that  a  prospectus  was  to  be  issued;  that 
they  furnished  a  report  (not  shown  to  be 
false),  to  which  was  appended  a  map  in- 
dicating (though  not  to  their  knowledge) 
that  the  mines  belonged  tn  the  comnany, 
and  that  they  might  have  informed  them- 
selves, if  they  had  chosen  to  do  so.  of 
the    contents    of    the    prospectus,    and    did 


actually  receive  a  large  amount  of  money 
without  knowing  the  source  from  which 
it  came,  did  not  render  them  liable  as 
participants  in  the  fraud  perpetrated  by 
the  circulation  of  the  prospectus.  Wiser 
V.  Lawler,  189  U.  S.  260,  269,  47  L.  Ed. 
802.  See,  generally,  the  title  FRAUD 
AND    DECEIT. 

9.  Contract  to  purchase  stock  subscribed. 
— When  a  man  purchases  or  subscribes 
to  shares  of  stock  in  an  incorporated 
joint-stock  company,  there  is  not  upon 
him,  in  addition  to  the  express  terms  of 
the  subscription  contract,  an  implied  obli- 
gation, incident  to  the  common  enterprise, 
which  restrains  him  from  making  any  en- 
gagement with  other  individuals  to  secure 
his  ovvn  stock  against  risk,  unless  the  other 
subscribers  are  informed  of  it  and  put 
upon  an- equal  footing  as  to  such  security. 
Morgan  v.  Struthers,  1.31  U.  S.  246,  252.  33 
L  Ed.  132.  See.  generally,  the  title  IL- 
LEGAL   CONTRACTS. 

10.  Exercise  of  franchise. — "A  franchise 
is  a  privilege  conferred  in  the  United 
States  by  the  immediate  or  antecedent  leg- 
islation of  an  act  of  incorporation,  with 
conditions  expressed,  or  necessarily  in- 
ferential from  its  language,  as  to  the  man- 
ner of  its  exercise  and  for  its  enjoyment. 
To  ascertain  how  it  is  to  be  brought  into 
existence,  the  whole  charter  must  be  con- 
sulted and  compared."  Woods  ?;.  Law- 
rence County,  1  Black  386,  409,  17  L.  Ed. 
122.  See  post. '"Imposition  of  Conditions," 
IV,  A.  1,   c,   (2). 

11.  Abeyance  of  franchise  or  property. 
— Woods  V.  Lawrence  County,  1  Black 
386,  17  L  Ed.  122:  Trustees  for  Vincennes 
University  v.  Indiana,  14  How.  268  274. 
14  L.   Ed.  416. 

"It  is  true,  when  a  charter  is  given  for 
franchises  or  propertv  to  a  corporation, 
which  is  to  be  brought  into  existence  by 
some  future  acts  of  the  corporators,  that 
such  franchises  or  property  are  in  abey- 
ance until  such  acts  shall  have  been  done, 
and  then  they  instantaneously  attach.  But 
not    to    distinguish    the    acts    enjoined    or 
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the  consent  of  a  municipal  corporation  to  the  exercise  of  a  franchise  by  a  cor- 
poration to  be  formed,  given  to  the  promoters,  will  not  avail  the  corporation 
when  formed,  as  the  performance  of  a  condition  precedent,  under  the  charter, 
that  the  corporation  should  obtain  such  consent  before  it  should  exercise  the 
franchise. ^2 

Contracts. — A  corporation,  by  recognizing  as  valid  a  contract  entered  into 
before  its  organization  was  complete,  or  it  was  authorized  to  commence  business, 
may  make  it  binding  ;^=^  if  such  action  is  not  declared  void  by  the  statute,  it  is 
a  simple  inhibition,  and  no  one  but  the  state  could  object.^^ 

F,    Liability  as  Partners. — See  the  title  Partnership, 

IV.     Creation   and   Organization. 

A.  Power  to  Create — 1.  Ix  General — a.  Objects  and  Consideration'. — 
The  objects  for  which  a  corporation  is  created  are  universally  such  as  the  gov- 


permitted,  to  give  to  the  corporation  its 
intended  purpose  and  object,  is  to  con- 
found the  franchises  with  such  acts,  and 
would  nullify  the  means  by  which  the 
franchises  are  to  be  produced."  Woods  v. 
Lawrence  County,  1  Black  386,  409,  17  L. 
Ed.  122.     See  ante,  "Definitions,"  II,  A. 

"There  is  no  difference  between  the 
case  of  a  grant  of  land  or  franchises  to 
an  existing  corporation,  and  a  grant  to  a 
corporation  brought  into  life  for  the  very 
purpose  of  receiving  the  grant.  As  soon 
as  it  is  in  esse,  and  the  franchise  and  prop- 
erty become  vested  and  executed  in  it,  it 
is  as  much  an  executed  contract,  as  if  its 
prior  existence  had  been  established  for  a 
century."  Trustees  for  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  274,  14  L. 
Ed.  416;  Dartmouth  College  r.  Woodward, 
4  Whe'at.  518,  693.  4  L.  Ed.  629.  See 
post  "Charter  as  Contract  Inviolable  by 
Legislature,"  VIII,  C,  1.  See  the  title 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS. 

Priority  between  existence  of  corpora- 
tion and  grant  of  franchise. — If  the  cor- 
poration has  no  existence,  so  as  to  be- 
come a  contracting  party,  neither  has  it, 
for  the  purpose  of  receiving  a  grant  of 
the  franchises.  The  truth  is,  that  there 
may  be  a  priority  of  operation  of  things 
in  the  same  grant;  and  the  law  distin- 
guishes and  gives  such  priority,  wherever 
it  is  necessary  to  effectuate  the  objects  of 
the  grant.  From  the  nature  of  things, 
the  artificial  person  called  a  corporation 
must  be  created  before  it  can  be  capable 
of  taking  anything.  When,  therefore,  a 
charter  is  granted,  and  it  brings  the  cor- 
poration into  existence,  without  any  act 
of  the  natural  persons  who  compose  it, 
and  gives  such  corporation  any  privileges, 
franchises  or  property,  the  law  deems  the 
corporation  to  be  first  brought  into  ex- 
istence, and  then  clothes  it  with  the 
granted  liberties  and  property.  When,  on 
the  other  hand,  the  corporation  is  to  be 
brought  into  existence,  by  some  future 
acts  of  the  corporators,  the  franchises  re- 
main in  abeyance,  until  such  acts  are  done, 
and  when  the  corporation  is  brought  into 
life,  the  franchises  instantaneously  attach 


to  it.  There  may  be,  in  intendment  of 
law,  a  priority  of  time,  even  in  an  in- 
stant, for  this  pucpose.  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  518,  691,  4 
L.    Ed.   629. 

12.  Consent  of  municipality  to  exercise 
of  franchise. — Where  it  seems  clear  that 
the  franchise  described  in  the  charter  was 
granted  subject  to  the  condition  prece- 
dent, that  the  respondents  should  obtain 
the  consent  of  the  city  to  use  the  streets 
for  the  purpose  therein  described,  if 
granted  on  that  condition,  the  charter 
would  not  avail  the  respondents  in  this 
case  even  if  it  appeared  that  the  consent 
to  that  effect  had  been  given  to  the  two 
persons  who  made  the  bid  and  conducted 
the  negotiations  antecedent  to  the  act  of 
incorporation.  People's  Railroad  v.  Mem- 
phis Railroad,  10  Wall.  38,  55.  19  L.  Ed. 
844. 

13.  Subsequent  ratification. — Where  a 
corporation,  organized  pursuant  to  the 
provisions  of  a  statute,  but  before  its  ar- 
ticles of  association  were  filed  with  the 
county  clerk,  entered  into  a  contract  for 
certain  machinery  to  enable  it  to  carry  on 
its  business,  held,  that  its  subsequent  rec- 
ognition of  the  validity  of  the  contract 
was  binding  upon  it.  although  the  statute 
declares  that  a  corporation  so  organized 
shall  not  commence  business  before  such 
articles  are  so  filed.  Whitney  v.  Wyman, 
101  U.   S.   392,  25  L.   Ed.  1050. 

14.  "The  restriction  imposed  by  the 
statute  is  a  simple  inhibition.  It  did  not 
declare  that  what  was  done  should  be 
void,  nor  was  any  penalty  prescribed.  No 
one  but  the  state  could  object.  The  con- 
tract is  valid  as  to  the  plaintiff,  and  he 
has  no  right  to  raise  the  question  of  its 
invalidity."  Whitney  v.  Wyman,  101  U. 
S.  392.  397,  25  L.  Ed  1050;  National  Bank 
V.  Matthews,  98   U.  S.  621,  25   L.   Ed.   188. 

The  corporation  having  assumed,  by 
entering  into  the  contract  with  the  plain- 
tiff, to  have  the  requisite  power,  both  par- 
ties are  estopped  to  deny  it.  Whitney  v. 
Wyman,  101  U.  S.  392.  397,  25  L-  Ed  1050. 
See  post.  "Pin-ht  to  Complain  or  Set  Up 
Defense,"  XII,  C. 
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ernment  wishes  to  promote.  They  are  deemed  beneficial  to  the  country;  and 
this  benefit  constitutes  the  consideration,  and,  in  most  cases,  the  sole  considera- 
tion of  the  grant. 15  The  power  is  an  attribute  of  sovereignty, ^^  but  it  is  an  in- 
cidental, not  a  substantive  and  independent  power. ^^  The  illegality  of  the  ob- 
ject for  which  a  corporation  was  formed  is  not  a  material  inquiry  in  a  suit  to 
foreclose  a  mortgage  given  by  the  corporation.  So  long  as  it  existed  it  had 
power  to  create  a  mortgage,  and  when  it  fell  due,  the  trustee  had  a  right  to 
foreclose. 1^ 

b.  Necessity  for  Legislative  Authority. — Xo  persons  can  make  themselves 
a  body  corporate  and  politic  without  legislative  authority.  Corporate  capacity 
is   a    franchise. 1^ 

Presumption  of  Grant.— But  the  grant  of  a  charter  may  be  presumed, 
where  persons  have  long  acted  as  a  corporation  and  exercised  corporate 
powers;  such  is  the  case  with  corporations  by  prescription. 20     It  is  an  unbend- 


15.  Object  and   consideration  of   grant. 

— Dartmouth  College  c'.  Woodward,  4 
Wheat.  518,  637,  4  L.  Ed.  629.  See  New 
Orleans,  etc.,  Co.  v.  Louisiana.  180  U.  S. 
320,  330,  45  L.  Ed.  550;  McCulloch  v. 
Maryland.  4  Wheat.  316,  4  L.  Ed.  579; 
Home  of  the  Friendless  v.  Rouse.  8  Wall. 
430.  19  L.  Ed.  495;  Washington  University 
V.  Rouse.  8  Wall.  439.  19  L.  Ed.  498.  See 
post.  "Charter  Not  Protected  Unless  It 
Embodies  a  True  Contract."  VIII,  C,  1.  b. 

For  this  purpose  it  matters  not  how 
trifling  the  consideration  may  be.  nor  need 
it  be  a  benefit  to  the  grantor.  It  is  suffi- 
cient if  it  import  damage  or  loss,  or  for- 
bearance of  benefit,  or  any  act  done  or  to 
be  done,  on  the  part  of  the  grantee.  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
518.    684,    4    L.    Ed.    629. 

"The  formation  of  a  corporation  as  an 
effective  form  of  business  enterprise  was 
not  only  reasonable  in  itself,  but  the  usual 
means  in  the  obtainine  of  needed  capital." 
Howe  Scale  Co.  v.  Wyckoff,  198  U.  S. 
118.  138,  49  L.   Ed.  972. 

The  great  object  of  an  incorporation  is 
to  bestow  the  character  and  property  of 
individuality  on  a  collective  and  changing 
bodv  of  men.  Providence  Bank  "'.  Billinsrs, 
4  Pet.  514.  7  L.  Ed.  939.  See  ante,  "Defi- 
nitions,"   TI.   A. 

Conformity  to  nature  and  objects. — See 
post,   "In   General."  XI,   A,  1,  a. 

16.  Attribute  of  sovereignty. — Farring- 
ton  V.  Tennessee,  95  U.  S.  679.  683.  24  L. 
Ed.  558;  McCulloch  v.  Maryland,  4  Wheat. 
316,  411,  4  L.  Ed.  579;  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  525.  529,  38 
L.    Ed.    808. 

17.  "The  power  of  creating  a  corpora- 
tion, though  appertaining  to  sovereignty, 
is  not,  like  the  power  of  making  war,  or 
levying  taxes,  or  of  regulating  commerce, 
a  great  substantive  and  independent 
power,  which  cannot  be  implied  as  inci- 
dental to  other  powers,  or  used  as  a 
means  of  executing  them.  It  is  never  the 
end  for  which  other  powers  are  exercised, 
but  a  means  by  which  other  objects  are 
accomplished."  McCulloch  v.  Marvland, 
4  Wheat.  316,  411,  4  L.  Ed.  579;  Luxton  v. 


North  River  Bridge  Co.,  153  U.  S.  525. 
529,  38   L.   Ed.   808. 

18.  Effect  of  illegality.— Dickerman  v 
Northern  Trust  Co.,  176  U.  S.  181.  196,  44 
L.  Ed.  423.  See  post,  "Defective  and 
Irregular    Incorporation,"    V. 

Reorganization.— See  post.  "Reorgani- 
zation," XVI. 

19.  Legislative      authority      essential. 

Central  Pac.  R.  Co.  v.  California,  162  U. 
S.  91,  125.  40  L.  Ed.  903;  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1.  38,  41.  32 
L.  Ed.  150;  .\shley  v.  Ryan,  153  U.  S.  436, 
441,  38  L.  Ed.  773;  Oregon  R.,  etc.,  Co.  v. 
Oregonian  R.  Co.,  130  U.  S.  1,  20,  32  L. 
Ed.  837;  Oregon  R.,  etc.,  Co.  v.  Oregonian 
R.  Co..  145  U.  S.  52,  36  L.  Ed.  620;  Mc- 
Donogh  V.  Murdock,  15  How.  367,  406, 
14  L.  Ed.  732,  where  this  was  said  to  be 
the   law  of   Louisiana. 

"That  the  right  to  be  a  state  corpora- 
tion depends  solely  upon  the  grace  of  the 
state,  and  is  not  a  right  inherent  in  the 
parties  is  settled.  Thus,  in  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  40.  32  L. 
Ed.  1.50,  speaking  through  Mr.  Justice 
Bradley,  the  court  said:  'A  franchise  is  a 
right,  privilege,  or  power  of  public  con- 
cern, which  ought  not  to  be  exercised  by 
private  individuals  at  their  mere  will  and 
pleasure,  but  should  be  reserved  for  pub- 
lic control  and  administration.  *  *  *  Under 
our  system,  their  existence  and  disposal 
are  under  the  control  of  the  legislative  de- 
partment of  the  government,  and  they 
cannot  be  assumed  or  exercised  without 
legislative  authority.  *  *  *' "  Ashlev  v. 
Ryan,  153  U.  S.  436.  441.  38  L.  Ed.  773. 'See 
Central  R..  etc.,  Co.  v.  Georgia.  92  U.  S. 
665,  670.  23  L.  Ed.  757;  Memphis,  etc..  R. 
Co.  V.  Railroad  Commi^^sioners,  112  U.  S. 
609.  618,  28  L.  Ed.  837;  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530, 
548.  31  L.  Ed.  790.  See  Detroit  v.  De- 
troit Citizens'  St.  R.  Co..  184  U.  S.  368, 
394.    46    L.    Ed.    592. 

Upon  transfer  of  franchise  and  prop- 
erty.— See  post.  "To  Alienate  Franchise 
or  Property  Necessary  Thereto,"  XI,  C. 

20.  Presumptive  grant  of  charter. — '"A 
charter  may  be  presumed  to  have  been 
given   to  persons  who  have   long  acted  as 
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ing  rule  that  a  grant  of  corporate  existence  is  never  implied,  and  in  the  con- 
struction of  a  statute  every  presumption  is  against  it.  This  is  true  both  as  to 
an  original  creation  of  a  corporate  body,  and  of  the  transfer,  by  assignment,  of 
a  previously  existing  charter  and  of  the  right  to  exist  as  a  corporation  un- 
der  it.2i 

Exhaustion  by  Exercise. — The  franchise  to  organize  a  corporation  can 
only  be  exerted  once  for  all;  for  the  simple  act  of  organization  exhausts  the 
authority,  and  having  once  been  effected,  is  legally  incapable  of  repetition.22 

c.  Pozver  of  State — (1)  In  General. — A  state  may  grant  acts  of  incorpora- 
tion for  the  attainment  of  those  objects  which  are  essential  to  the  interests  of 
society.  This  power  is  incident  to  sovereignty.^s  And  wherever  a  legislature 
has  the  right  to  accomplish  a  certain  result,  and  that  result  is  best  attained  by 
means  of  a  corporation,  it  has  the  right  to  create  such  a  corporation,  and  to 
endow  it  with  the  powers  necessary  to  effect  the  desired  and  lawful  purpose.^* 
But   it    cannot    enact    laws    regulating    foreign   or    interstate    commerce. 2^ 

(2)  Imposition  of  Conditions. — See  ante,  "Corporate  Franchise,"  II,  A,  3; 
"Status    before    Incorporation,"    III,    E. 

A  state,  in  granting  a  corporate  privilege  to  its  own  citizens,  or,  what  is 
equivalent  thereto,  in  permitting  a  foreign  corporation  to  become  one  of  the  con- 
stituent elements  of  a  consolidated  corporation  organized  under  its  laws,  may 
impose  such  conditions  as  it  deems  proper,  and  the  acceptance  of  the  franchise 
in  either  case  implies  a  submission  to  the  conditions   without  which   the    fran- 

a  corporation,  and  assumed  the  exercise 
of  th^  powers  of  a  corporate  body,  whether 
of  an  ordinary  or  extraordinary  nature. 
This  is  the  case  in  respect  to  all  corpora- 
tions existing  by  prescription.  Yet  the 
very  case  supposes  that  no  written  proof 
can  be  adduced  of  a  charter,  or  of  a  vote 
of  the  corporators  to  accept  the  charter. 
Yet.  both  a  charter  and  acceptance  are 
vital  to  the  existence  of  the  corporation. 
They  are,  however,  presumed,  not  merely 
from  the  lapse  of  time,  but  from  the  con- 
tinued exercise  of  corporate  powers,  which 
presuppose  their  existence."  United  States 
Bank  v.  Dandridge.  13  Wheat.  64,  71,  6  L. 
Ed.  552. 

21.  Memphis,  etc.,  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609,  618,  28  L. 
Bd.  837;  Jenkins  v.  Neff,  186  U.  S.  230,  234, 
46  L.  Ed.  1140;  Central  R..  etc.,  Co.  v. 
Georgia.  92  U.  S.  665,  670,  23  L.  Ed.  757. 
See  post,  "To  Alienate  Franchise,  or  Prop- 
erty Necessary  Thereto."  XI,   C. 

22.  Exhaustion. — Memphis,  etc.,  R.  Co. 
V.  Railroad  Commissioners,  112  U.  S.  609, 
621.   28   L.   Ed.   837. 

28.  Power  of  state. — And  there  is  no 
limitation  in  the  federal  constitution  on  its 
exercise  by  the  states,  in  respect  to  the 
incorporation  of  banks.  (Opinion  of  Mc- 
Lean, J.)  Briscoe  v.  Bank,  11  Pet.  257,  317, 
9  L  Ed  700.  See,  also.  Young  v.  Bank, 
4  Cranch  384.  397,  2  L.  Ed.  655. 

"So  far  as  the  constitution  of  the  United 
States  is  concerned,  a  state  rnay,  indeed, 
create  a  corporation,  define  its  powers, 
prescribe  the  amount  of  its  stock  and  the 
mode  in  which  it  may  be  transferred." 
Northern  Securities  Co.  7'.  United  States, 
193  U.  S.  197,  394,  48  L.  Ed,  679.  See  dis- 
sentittg  opinion  of  Story,  J.,  in  Charles 
River  Br'd(?e  v.  Warren  Bridge,  11  Pet 
420,  644,  9   L.  Ed.  773. 


24.  Slaughter-House  Cases,  16  Wall.  36, 
64,  21  L.  Ed.  394;  McCulloch  v.  Maryland, 
4  Wheat.  316.  4  L.  Ed.  579;  Davidson  v. 
New  Orleans.  96  U.  S.  97,  101,  24  L.  Ed. 
616;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650.  29  L.  Ed.  516; 
New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674.  680,  29  L.  Ed.  525;  Coving- 
ton, etc..  Bridge  Co.  v.  Kentucky,  154  U. 
S.   204,  219,   38   L.    Ed.   962. 

And  whether  the  purpose  is  a  lawful 
one  is  usually  a  question  of  local  law,  and 
a  decision  by  the  state  court  upon  that 
question  is  not  in  such  cases  reviewable 
by  the  federal  supreme  court.  New  Or- 
leans, etc.,  Co.  V.  Louisianj?,  180  U.  S. 
320,  330,  45  L.  Ed.  550.  See  the  titles  AP- 
PEAL .A.ND  ERROR,  vol.  1,  p.  333; 
COURTS. 

Article  X.  §  7,  of  the  constitution  of 
Texas  of  1876,  which  provided  that  "no 
law  shall  be  passed  by  the  legislature 
granting  the  right  to  construct  and  oper- 
ate a  street  railway  within  any  city,  town 
or  village,  or  upon  any  public  highway, 
without  first  acquiring  the  consent  of  the 
local  authorities  having  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  said  railway,"  merely  requires  such 
consent,  and  does  not  take  away  the  power 
of  granting  such  charters  from  the  legis- 
lature. San  Antonio  Traction  Co.  v.  Alt- 
gelt,   200   U.   S.   304,   305.   50   L.    Ed.   491. 

25.  "A  state  may  undoubtedly  create 
corporations  for  the  purpose  of  building 
and  running  steamships  to  foreign  ports, 
but  it  would  hardly  be  claimed  that  an 
attempt  to  fix  a  scale  of  charges  for  the 
transportation  of  persons  or  property  to 
and  from  such  foreign  ports  would  not 
be  a  regulation  of  commerce  and  beyond 
the  constitutional  power  of  the  state." 
Covington,   etc..    Bridge   Co.   v.   Kentucky, 
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chise  could  not  have  been  obtained  ;26  and  its  grant  rests  entirely  in  the  discre- 
tion of  the  legislative  body.^^  The  same  rule  applies  to  corporations  of  other 
states  seeking  reincorporation  by  a  state.28  And  it  must  have  the  ri^ht  to  de- 
termine through  its  courts  whether  these  conditions  have  been  complied  with  29 
(3)  Impairment  of  Contract.— It  cannot  be  claimed  that  the  incorporation  of 
a  previously  existing  voluntary  association  or  subordinate  branch  of  a  national 


154  U.  S.  204,  219,  38  L.  Ed.  962.  See  the 
title  INTERSTATE  AND  FOREIGN 
COMMERCE. 

26.  Conditional  grant. — Ashley  v.  Ryan. 
153  U.  S.  436,  443,  38  L.  Ed.  773. 

The  state  which  creates  a  corporation 
has  the  right  to  fix  the  terms  of  its  ex- 
istence. New  Jersey  v.  Anderson,  203  U. 
S.  483,  493,  51  L.  Ed.  284;  New  Orleans, 
etc.,  Co.  V.  Louisiana,  180  U.  S.  320,  330,  45 
L.  Ed.  550.  See.  also,  Van  Allen  v.  As- 
sessors. 3  Wall.   573,  582,   18   L.   Ed.  229. 

Such  as  the  compensation  it  may  receive 
for  services  rendered.  Stone  v.  Wisconsin, 
94  U.   S.   181,  185,  24  L.  Ed.   1©2. 

"The  granting  of  the  rights  and  privi- 
leges which  constitute  the  franchises  of 
a  corporation  being  a  matter  resting  en- 
tirely within  the  control  of  the  legislature, 
to  be  exercised  in  its  good  "pleasure,  it 
may  be  accompanied  with  any  such  condi- 
tions as  the  legislature  may  deem  most 
suitable  to  the  public  interests  and  policy." 
Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  305.  313,  36  L.  Ed.  164;  Woods  v. 
Lawrence  County,  1  Black  386,  409.  17  L. 
Ed.  122.  See  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  9  L.  Ed.  773; 
Clark  V.  Barnard,  108  U.  S.  436,  461,  27 
L.  Ed.  780;  Home  Ins.  Co.  v.  New  York. 
134  U.   S.   594.   599,  33    L.   Ed.   1025. 

The  legislature  granting  a  charter  may 
impose  duties  and  obligations  upon  the 
company  and  inflict  penalties  and  forfei- 
tures as  a  punishment  for  its  disobedience, 
which  provisions  may  not  be  mere  mat- 
ters of  contract;  as,  for  example,  a  pro- 
vision requiring  a  railway  company  to  lo- 
cate its  line  upon  a  certain  route,  and  im- 
posing a  penalty  or  forfeiture  in  the  event 
of  its  failure  to  do  so.  Maryland  v.  Balti- 
more, etc.,  R.  Co..  3  How.  534,  552.  11  L. 
Ed.   714. 

Payment  of  bonus. — "So,  the  state  has 
an  undoubted  power  to  exact  a  bonus  for 
the  grant  of  a  franchise,  payable  in  ad- 
vance or  the  future;  and  yet  that  bonus 
will  necessarily  afifect  the  charge  upon  the 
public  which  the  donee  of  the  franchise 
will  be  obliged  to  impose."  Railroad  Co. 
V.  Maryland,  21  Wall.  456,  473,  22  L.  Ed. 
678. 

Or  the  payment  of  a  specific  sum  each 
year  or  month,  etc.,  or  a  certain  propor- 
tion of  its  profits  or  gross  receipts,  may 
be  required  as  a  condition  of  the  grant. 
Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  600.  33  L.  Ed.  1025;  Horn  Silver  Min. 
Co.  V.  New  York.  143  U.  S.  305,  313,  36  L. 
Ed.    164. 

Implied  condition  against  abuse. — See 
post    "Misuser  or  Nonuser  of  Franchise," 

xvn,  B,  4,  b. 


27.  Discretion  of  legislature.— In  Home 
IiJs.  Co.  V.  New  York,  134  U.  S.  594  59^ 
33  L.  Ed.  1025,  it  is  said:  "The  granting 
of  such  right  or  privilege  rests  entirely  in 
the  discretion  of  the  state."  Ashley  v 
Ryan,  153  U.  S.  436.  442,  38  L.  Ed  773* 
See,  also,  Bank  v.  Earle,  13  Pet.  519,  10  L. 
Ed.  274;  Lafayette  Ins.  Co.  v.  French  18 
How.  404,  15  L.  Ed.  451;  Paul  v.  Virginia. 
8  Wall.  168.  19  L.  Ed.  357;  Ducat  v.  Chi- 
cago,  10^  Wall.  410,   19   L.   Ed.   972. 

28.  "Nor  is  the  question  at  issue  afifected 
by  the  fact  that  some  of  the  constituent 
elements  which  entered  into  the  consoli- 
dated company  were  corporations  owning 
j<nd  operating  property  in  another  state. 
The  power  of  corporations  of  other  states 
to  become  corporations,  or  to  constitute 
themselves  a  consolidated  corporation 
under  the  Ohio  statutes,  and  thus  avail  of 
the  rights  given  thereby,  is  as  completely 
dependent  on  the  will  of  that  state 
as  is  the  power  of  its  individual 
citizens  to  become  a  corporate  body,  or 
the  power  of  corporations  of  its  own  crea- 
tion to  consolidate  under  its  laws."  Ash- 
ley V.  Ryan,  153  U.  S.  436.  442,  38  L.  Ed. 
773;  Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274;  Lafayette  Ins.  Co.  v.  French,  18  How 
404,  15  L.  Ed.  451;  Paul  v.  Virginia  8 
Wall.  168,  181,  19  L.  Ed.  357. 

As  it  was  within  the  discretion  of  the 
state  to  withhold  or  grant  the  privilege  of 
exercising  corporate  existence,  it  was.  as 
a  necessary  resultant,  also  within  its 
power  to  impose  whatever  conditions  it 
riiight  deem  fit  as  prerequisite  to  corporate 
lit^f^.  The  act  of  filing,  constituting,  as  it 
did.  a  claim  of  a  right  to  the  franchise 
gr:int'-d  bv  the  state  law,  carried  with  it 
a  voluntary  assumption  of  any  burden 
with  which  the  privilege  was  accompanied, 
and  without  which  the  right  of  corporate 
existence  could  not  have  been  procured. 
Voluntary  because,  as  the  claim  to  the 
franchise  was  voluntary,  the  assumption 
of  the  privilege  which  resulted  from  it  par- 
took necessarily  of  the  nature  of  the  claim 
for  corporate  existence.  Having  thus  ac- 
cepted the  act  of  grace  of  the  state  and 
taken  the  advantages  which  sprang  from 
it,  the  company  cannot  be  permitted  to 
hold  on  to  the  privilege  or  right  granted, 
and  at  the  same  time  repudiate  the  condi- 
tion by  the  perforrnance  of  which  it  could 
alone  obtain  the  privilege  which  it  sought. 
Ashley  v.  Ryan,  153  U.  S.  436,  441,  38  L. 
Ed.  773.  And  see,  generally,  ante,  "Incor- 
poration in  More  than  One  State,"  II  H 
1,  a. 

29.  New  Orleans,  etc.,  Co.  v.  Louisiana 
180  U.  S.  320,  330.  45  L.  Ed.  550.  See  the 
title  QUO  WARRANTO. 
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order  incorporated  in  another  state,  by  the  state  in  which  it  was  operating,  with 
exclusive  right  to  the  use  of  its  name  and  to  grant  subcharters  in  that  state,  im- 
paired any  contract  between  the  national  organization  or  council  and  either  the 
new  corporation  or  its  constituent  members  before  its  incorporation,  for  no  such 
contract   existed.-^^ 

(4)  Impairment  of  Vested  Rights  of  Citizens.— The  abridgment  of  the 
rights  of  its  citizens  by  an  incorporating  act  of  a  state  legislature,  which  does 
not  infringe  upon  the  constitution  or  laws  of  the  United  States,  is  a  matter  be- 
tween the  state  and  its  citizens  only,- of  which  the  federal  courts  take  no  cogni- 

zance.^^ 

d.  Power  of  Congress. — The  power  of  establishing  a  corporation  is  not  a 
distinct  sovereign  power  or  end  of  government,  but  only  the  means  of  carry- 
ing into  effect  other  powers  which  are  sovereign.  Whenever  it  becomes  an  ap- 
propriate means  of  exercising  any  of  the  powers  given  by  the  constitution  to 
the  government  of  the  Union,  it  may  be  exercised  by  that  government.'^^     ^/s^^d 


36.  Impairment  of  contract. — National 
Council  V.  State  Council,  203  U.  S.  151,  51 
L.  Ed.  132. 

A  benevolent  association  was  incor- 
porated under  the  laws  of  Pennsyl- 
vania, as  the  national  council  of  the 
order,  and  the  state  council  there9f, 
wliich  had  been  established  in  Virginia, 
under  a  charter  from  the  national  council, 
as  the  result  of  dissension,  its  charter  hav- 
ing been  withdrawn,  was  incorporated  as 
a  Virginia  corporation,  under  the  same 
name,  except  as  to  local  designation.  The 
act  of  incorporation  declared  it  the  su- 
preme head  of  the  order  in  Virginia,  with 
exclusive  right  to  its  name  and  exclusive 
power  to  charter  subordinate  councils  and 
revoke  same  for  cause.  Upon  a  suit  for 
an  injunction  by  the  Virginia  corporation 
against  the  national  council  of  Pennsyl- 
vania corporation,  and  another  voluntary 
state  organization  established  by  it  in  Vir- 
ginia, to  enjoin  them  from  carrying  on 
their  'operations  in  Virginia  in  competition 
with  the  Virginia  corporation  and  using 
plaintiff's  name,  etc.,  it  was  held  that  the 
Virginia  act  of  incorporation  impaired  no 
contract  and  was  constitutional,  and  the 
plaintiffs  were  entitled  to  an  injunction  to 
enforce  the  exclusive  rights  given  them 
thereby  against  such  foreign  corporation, 
except  as  to  rights  accrued  before  the  date 
of  the  Virginia  charter.  National  Council 
V.  State  Council.  203  U.  S.  151,  51  L.  Ed. 
132. 

"The  contract,  if  any  there  was,  was  not 
that  they  would  not  become  incorporated, 
but  must  be  supposed  to  be  that  they 
would  retain  their  subordination  to  the 
National  Council,  or  something  of  that 
sort.  It  is  going  very  far  to  say  that  they 
contracted  not  to  secede,  but  whether 
they  did  so  or  not.  it  was  a  matter  outside 
the  purview  of  the  charter.  There  was 
nothing  in  that  to  hinder  their  returning  to 
their  allegiance."  National  Council  v. 
State  Council,  203  U.  S  151,  161.  51  L.  Ed. 
132. 

If  the  legislation  of  a  state  undertook  to 
appropriate  to  the  use  of  its  own  creature 
a  tradename   of  known   commercial  value, 


of  course  the  argument  would  be  very 
strong  that  an  act  of  incorporation  could 
not  interfere  with  the  existing  property 
rights.  And  no  doubt  within  proper 
limits  the  argument  would  be  as 
good  for  a  foreign  corporation  as 
for  a  foreign  person.  But  that  is  not 
what  has  been  done  in  this  case.  National 
Council  V.  State  Council.  203  U.  S.  151, 
161,  51    L.   Ed.    132. 

Impairment  of  obligation. — See  the  ti- 
tle TRADEMARKS.  TRADENAMES 
AND    UXFATR    COMPETITION. 

31.  Vested  rights. — The  act  of  the  legis- 
lature of  Delaware  incorporating  the 
Blackbird  Creek  Marsh  Company  is  not 
repugnant  to  the  constitution,  so  far  as  it 
authorized  a  dam  across  the  creek.  The 
plea  states  the  creek  to  be  navigable,  in 
the  nature  of  a  highway,  through  which 
the  tide  ebbs  and  flows.  The  act  of  as- 
sembly by  which  the  plaintiffs  were  au- 
thorized to  construct  their  dam,  shows 
plainly  that  this  is  one  of  those  many 
creeks,  passing  through  a  deep  level 
marsh,  adjoining  the  Delaware,  up  which 
the  tide  flows  for  some  distance.  The 
value  of  the  property  on  its  banks  must 
be  enhanced  by  excluding  the  water  from 
the  marsh,  and  the  health  of  the  inhabi- 
tants probably  improved.  Measures  cal- 
culated to  produce  these  obiects,  provided 
they  do  not  come  into  collision  with  the 
powers  of  the  creneral  government,  are 
undoubtedly  within  those  which  are  re- 
served to  the  states.  But  the  measure  au- 
thorized by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge 
the  rights  of  those  who  have  been  accus- 
tomed to  use  it.  But  this  abridgement, 
unless  it  comes  in  conflict  with  the  consti- 
tution or  a  law  of  the  United  States,  is  an 
affair  between  the  government  of  Dela- 
ware and  its  citizens,  of  which  this  court 
can  take  no  cognizance.  Willson  v.  Black- 
bird Creek  Marsh  Co..  2  Pet.  245,  251,  7  L. 
Ed.  412.  See  the  title  CONSTITU- 
TIONAL LAW,  ante,  p.  1. 

32-  Power    of    congress. — McCulloch    v. 
M;;rvland.  4   Wheat.  316,  4  L.  Ed.  579. 
"The  congress  of  the  United  States,  be- 
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where  two  or  more  state  corporations  are  consolidated  into  one  corporation 
under  and  by  virtue  of  acts  of  congress,  the  resulting  corporation  is  a  federal 
one  succeeding  to  all  the  rights  of  the  original  corporations.^s 


ing  empowered  by  the  constitution  to  reg- 
ulate commerce  among  the  several  states, 
and  to  pass  all  laws  necessary  or  proper 
for  carrying^  into  execution  any  of  the 
powers  specifically  conferred,  may  make 
use  of  any  appropriate  means  for  this  end. 
As  said  by  Chief  Justice  Marshall,  'The 
power  of  creating  a  corporation,  though 
appertaining  to  sovereignty,  is  not,  like 
the  power  of  making  war,  or  levying  taxes, 
or  of  regulating  commerce,  a  great  sub- 
stantive and  independent  power,  which 
cannot  be  implied  as  incidental  to  other 
powers,  or  used  as  a  means  of  executing 
them.  It  is  never  the  end  for  which 
other  powers  are  exercised,  but  a  means 
by  which  other  objects  are  accomplished. 
Congress,  therefore,  may  create  corpora- 
tions as  appropriate  means  of  executing 
the  powers  of  government,  as.  for  in- 
stance, a  bank  for  the  purpose  of  carrying 
on  the  fiscal  operations  of  the  United 
States,  or  a  railroad  corporation  for  the 
purpose  of  promoting  commerce  among 
the  states.' "  Luxton  v.  North  River 
Bridge  Co.,  1.53  U.  S.  525-,'>29,  38  L.  Ed. 
808;  McCulloch  v.  Maryland,  4  Wheat.  316, 

411,  422.  4  L.  Ed.  579;  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  861,  873,  6  L. 
Ed.  204;  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  18,  29  L.  Ed.  319;  California  v. 
Central  Pac.  R.  Co..  127  U.  S.  1.  39,  32  L. 
Ed.  150;  Georgetown  v.  Alexandria  Canal 
Co.,  12  Pet.  91,  9  L.  Ed.  1012;  Sinking- 
Fund  Cases,  99  U.  S.  700,  727,  25  L.  Ed. 
496;   United   States   v.   Stanford,  161   U.   S. 

412,  432,  40  L.  Ed.  751.  See  ante,  "By 
Congress,"  II,  D,  3;  "De  Facto  Cor- 
porations," V,  A. 

In  District  of  Columbia. — When  Vir- 
ginia and  Maryland  ceded  to  congress  the 
portions  of  the  territory  embracing  the 
Potomac  river  within  their  limits,  what- 
ever the  legislatures  of  Virginia  and  Mary- 
land could  have  done  by  their  joint  will, 
after  that  cession,  could  be  done  by  con- 
gress, subject  only  to  the  limitations  im- 
posed by  the  acts  of  cession.  The  act  of 
congress,  which  granted  the  charter  to  the 
Alexandria  Canal  Company,  was  in  no  de- 
gree a  violation  of  the  compact  between 
the  states  of  Virginia  and  Maryland;  or  of 
?ny  of  the  rights  that  the  citizens  of  either, 
or  both  states,  claimed  as  being  derived 
from  it.  Georgetown  t'.  Alexandria  Canal 
Co.,  12  Pet.  91,  9  L.   Ed.  1012. 

Deprivation  of  property  without  just 
compensation. — The  grant  of  a  corporate 
franchise  by  the  federal  government  can- 
not authorize  the  taking,  by  the  corpora- 
tion, of  either  private  or  public  property 
within  a  state  without  just  compensation. 
St.  Louis  V.  Western  Union  Tel.  Co.,  148 
U.  S.  92  101.  37  L.  Ed.  380.  See  post,  "Ap- 
propriation of  Property,"  XI,  B,  1,  c. 


33.  Consolidation    under    federal    law. 

United  States  v.  Central  Pac.  R  Co  99 
U.  S.  449,  25  L.  Ed.  287;  Union  Pac'  R. 
Co.  V.  United  States,  99  U.  S.  402.  25  L. 
Ed.  2.74.  See,  also,  Ames  v.  Kansas  111 
U.  S.  449,  28  L.  Ed.  482;  United  States  v. 
Union  Pac.  R.  Co.,  91  U.  S.  72,  23  L.  Ed 
224. 

Where  a  consolidated  corporation  was 
formed,  by  agreement  under  authority  of 
acts  of  congress,  out  of  several  existing 
companies,  and  all  the  said  companies,  be- 
fore the  said  consolidation,  had  received 
large  donations  of  land,  subsidies,  powers 
and  privileges  from  congress,  and  had  ac- 
cepted and  were  subject  to  important  du- 
ties to  the  United  States  government,  and 
were  subject  to  a  wide  control  of  said 
government  both  in  the  construction  and 
management  of  their  roads  and  works; 
and  one  of  said  companies  was  originally 
incorporated  and  organized  under  said 
acts,  and  was  strictly  a  corporation  of  the 
United  States,  subject  to  the  acts  of  con- 
gress, and  having  important  duties  to  per- 
form to  the  government  in  the  prosecu- 
tion of  its  business,  the  facts  that  the  last 
named  company  is  one  of  the  constituent 
elements  of  the  consolidated  company, 
and  that  the  entire  system  of  roads  now 
in  its  possession  and  under  its  charge  and 
control  constitutes  one  of  the  most  com- 
prehensive and  important  mediums  of  in- 
terstate commerce  in  the  country,  and 
that  in  all  its  transactions  it  is  subject  to 
the  supervision  and  control  of  the  govern- 
ment of  the  United  States,  are  sufficient 
to  make  the  consolidated  corporation  a 
United  States  corporation  organized  under 
federal  laws,  at  least  de  facto.  Such  is 
the  Union  Pacific  Railroad  Company.  Pa- 
cific Railroad  Removal  Cases,  115  U.  S.  1, 
2,  15,  29  L.  Ed.  319. 

The  whole  being,  capacities,  authority 
and  obligations  of  the  company  thus  con- 
solidated are  so  based  upon,  permeated  by 
and  enveloped  in  the  acts  of  congress  re- 
ferred to,  that  it  is  impracticable,  so  far 
as  the  operations  and  transactions  of  the 
company  are  concerned,  to  disentangle 
those  qualities  and  capacities,  which  have 
their  source  and  foundation  in  these  acts, 
from  those  which  are  derived  from  state 
or  territorial  authority.  With  regard  to 
transactions  occurring  in  Nebraska,  on 
the  original  line  of  the  Union  Pacific  Rail- 
road Company,  it  is  not  disputed  that  the 
Union  Pacific  Railway  Company  derives 
all  its  corperate  and  other  powers  from 
the  acts  of  Congress  and  is  strictly  and 
purely  a  United  States  corporation.  Pa- 
cific Railroad  Removal  Cases,  115  U.  S.  1, 
16,  29  L.  Ed.  319.  See,  also,  Central  Pac. 
R.  Co.  V.  California,  162  U.  S.  91,  165,  40 
L.    Ed.    903,    per    Harlan,    J.,    dissenting; 
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Grants  by  Congress  to  State  Corporations. — And  it  is  well  settled  that 
congress  has  power  to  grant  to  a  corporation  created  by  a  state,  additional 
franchises — at  least  franchises  of  a  similar  nature,^-*  but  this  does  not  make  it  a 
federal   corporation.^^ 

e.  Pozvcr  of  Territorial  Legislature — Admission  as  State. — Where,  under  the 
ordinance,  the  legislature  of  a  territory  was  vested  with  general  legislative 
powers,  restricted  only  by  the  articles  contained  in  that  instrument,  it  had  power 
to  grant  an  act  of  incorporation,  with  all  the  functions  necessary  to  effectuate 
its  objects.  And  these  powers  were  not  affected,  and  could  not  be  affected,  by 
the  constitution  of  the  state,  which  provided  that  "all  rights,  contracts,  and 
claims,  both  as  respects  individuals  and  bodies  corporate,  shall  continue  as  if 
no  change  had  taken  place  in  the  government."36 


Oregon   Short   Line,  etc.,  R.  Co.  v.   Skot- 
towe,  162  U.  S.  490,  494,  40  L.  Ed.  1048. 

And  the  Texas  and  Pacific  Railway 
Company  stands  in  the  same  predicament 
and  occupies  the  same  position  in  Texas, 
in  relation  to  consolidation  with  state  or- 
ganizations, as  the  Union  Pacific  does  in 
Kansas,  and  the  same  considerations  apply 
to  both.  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  16,  29  L.  Ed.  319. 

Railroad  Co.  v.  Peniston,  18  Wall.  5,  21 
L.  Ed.  787,  shows  that  the  Union  Pacific 
R.  P.  Company  is  not  a  mere  creature  of 
the  United  States,  but  that  while  it  owes 
duties  to  the  government,  the  performance 
of  which  maj^.  in  a  proper  case,  be  en- 
forced, it  is  still  a  private  corporation,  the 
same  as  other  railroad  companies,  and, 
like  them,  subject  to  the  laws  of  taxation 
and  the  other  laws  of  the  states  in  which 
the  road  lies,  so  far  as  they  do  not  destroy 
its  usefulness  as  an  instrument  for  govern- 
m.ent  purposes.  United  States  v.  Union 
Pac.  R.  Co.,  98  U.  S.  569.  619.  25  L.  Ed. 
143.     See,  also,  the  title  RAILROADS. 

34.  Grant  to  state  corporations. — South- 
ern Pac.  R.  Co.  V.  United  States,  183  U. 
S  519,  527.  46  L.  Ed.  307;  Sinking-Fund 
Cases,  99  U.  S.  700.  727.  25  L.  Ed.  496;  Pa- 
cific Railroad  Removal  Cases,  115  U.  S.  1, 
15  29  L.  Ed.  319;  California  v.  Central 
Pac.  R.  Co.,  127  U.  S.  1,  32  L.  Ed.  150; 
United  States  v.  Stanford,  161  U.  S.  412, 
431.  40  L.  Ed.  751;  Central  Pac.  R.  Co.  v. 
California,  162  U.  S.  91,  118,  123,  40  L.  Ed 
903. 

"Congress  has  frequently  conferred 
upon  railway  companies,  existing  under 
territorial  or  state  laws,  additional  corpo- 
rate franchises,  rights  and  privileges,  and 
its  right  to  do  so  cannot  be  doubted. 
Thus  it  was  held,  in  California  v.  Central 
Pac.  R.  Co.,  127  U.  S.  1,  39,  32  L.  Ed.  150, 
that  congress  possessed  and  validly  exer- 
cised the  power  to  create  a  svstem  of  rail- 
roads connecting  the  east  with  the  Pacific 
coast,  traversing  states  as  well  as  terri- 
tories, and  to  employ  the  asescy  of  state 
as  well  as  federal  coroorations."  Oregon 
Short  Line,  etc..  R.  Co.  v.  Skottowe.  162 
U.  S.  490.  494,  40  L.  Ed.  1048,  followed  in 
Oregon  Short  Line,  etc..  R.  Co.  v.  Mullan, 
162  U.  S.  498,  40  L.  Ed.  1051;  Oregon 
Short  Litie.  etc.,  R.  Co.  7'.  Conlin,  162  U. 
S.  498,  40  L.   Ed.   1051.     See,  also,  Pensa- 


cola  Tel.  Co.  v.  Western  Union  Tel.  Co., 
96  U.  S.  1,  18,  24  L.  Ed.  708. 

35.  Acceptance  of  federal  assistance  and 
franchises. — Where  a  company  is  a  cor- 
poration of  California,  made  up  of  two 
California  corporations  consolidated  by 
articles  of  association  entered  into  under 
the  laws  of  California,  and  recognized  as 
a  California  corporation  by  the  acts  of 
congress  through  which  it  obtained  fed- 
eral assistance  and  federal  franchises,  sub- 
sequently to  its  incorporation  in  1861  (act 
of  July  1,  1862,  c.  120,  12  Stat.  489;  act  of 
July  2,  1864,  c.  216,  13  Stat.  356;  act  of 
March  3.  1865.  c.  88,  13  Stat.  504;  act  of 
May  7,  1878,  c.  96,  20  Stat.  56),  and  never 
otherwise  regarded  in  the  legislation  of 
the  state,  severance  of  the  allegiance  of  the 
corporation  to  the  state  that  created  it, 
and  deorivation  or  transfer  of  the  powers 
and  privileges  conferred  by  the  state,  were 
not  the  object  of  the  grant  by  the  United 
States,  nor  the  consequence  of  the  accept- 
ance of  that  grant  by  the  corporation  as 
thereto  authorized  by  the  state  (Pennsyl- 
vania R.  Co.  7'.  St.  Louis,  etc.,  R.  Co.,  118 
U.  S.  290,  296,  30  L.  Ed.  83).  But  it  was 
not  contended  at  the  bar  that  the  company 
ever  became  a  corporation  of  the  United 
States,  or  that  it  is  other  than  a  state  cor- 
poration. Central  Pac.  R.  Co.  v.  Califor- 
nia, 162  U.  S.  91,  118.  40  L.  Ed.  903. 

Reception  of  aid  from  federal  govern- 
ment does  not  make  a  federal  corporation 
out  of  a  corporation  created  bv  a  state. 
Central  Pac.  R.  Co.  v.  California,  162  U. 
S.  91,  122,  40  L.  Ed.  903;  Thomson  v. 
Pacific  Railroad,  9  Wall.  579.  590.  19  L. 
Ed.  792.  See,  also,  United  States  v.  Stan- 
ford, 161  U.  S.  412,  432.  40  L.  Ed.  751; 
Pennsylvania  R.  Co.  v.  St.  Loins,  etc.,  R. 
Co..  118  U.  S.  290,  296,  30  L.  Ed.  83. 

And  the  fact  that  a  state  corporation 
acquired,  under  mortgage  foreclosure,  the 
property  of  a  preceding  corporation  char- 
tered by  the  United  States,  does  not  make 
it  a  holder  of  United  States  franchises. 
Chirpgro.  etc..  R.  Co.  v.  Babcock,  204  U. 
S.  5S.-.  .597.  ^1  L.  Ed.  636. 

Right  of  regulat'on. — See  post,  "Powers 
of  Congre'^s  and  State  Compared,"  VIIL 
C,  4,   d.'  (3). 

36.  Territorial  legislature. — Trustees  for 
Vincennes  Uni^•ersitv  7'.  Indiana.  14  How. 
268,  272,  14  L.  Ed.  416;  Kansas  Pac.  R.  Co. 
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2.  By  Special  Act. — The  constitutions  of  many  of  the  states  forbid  the 
creation  of  private  corporations,  or  the  granting  of  corporate  powers  and  fran- 
chises,  by   special   acts.^" 

The  Qpnstruction  of  such  a  provision  is  for  the  state  supreme  court.^s 
And  thi"  results  in  a  tendency  to  construe  special  acts  not  to  confer  corporate 
powers,  when  possible,  rather  than  to  hold  them  invalid,^^  or  to  construe  them 
to  be  within  the  exceptions  to  the  prohibition,  where  such  exist,  and  the  pro- 
hibition has  not  been  strictly  observed  by  the  legislature  generally>o 


V.  Atchison,  etc..  R.  Co..  112  U.  S.  414,  28 
L.  Ed.  794;  Rogers  v.  Burlington,  3  Wall. 
654,  662,  18  L.  Ed.  79. 

The  admission  of  a  territory  into  the 
Union  as  a  state,  and  the  consequent 
change  in  the  form  of  government,  in  no 
respect  affects  the  essential  character  of 
the  territorial  corporations  or  their  powers 
or  rights.  They  are  to  be  considered  as 
corporations  of  the  state,  as  much  as  if 
created  by  its  legislation.  Kansas  Pac. 
R.  Co.  V.  Atchison,  etc.,  R.  Co..  112  U.  S. 
414,  28  L.  Ed.  794.  See  post,  "In  Statutes 
or  Constitution,"  VIII,  C,  4,  a,   (2). 

37.  Prohibition  of  special  legislation. — 
(Alabama)  Wallace  v.  Loomis,  97  U.  S. 
146,  24  L.  Ed.  893;  School  District  v.  In- 
surance Co.,  10.3  U.  S.  707,  709,  26  L.  Ed. 
601;  (California)  Spring  Valley  Water- 
works V.  Schottler,  110  U.  S.  347,  352.  28 
L.  Ed.  173;  (Georgia)  Jones  v.  Haber- 
sham, 107  U.  S.  174.  188,  27  L.  Ed.  401; 
(Illinois)  Railroad  Co.  v.  Vance,  96  U.  S. 
450,  458.  24  L.  Ed.  752;  (Kansas)  Scovill 
V.  Thayer,  105  U.  S.  143,  148,  26  L.  Ed. 
968;  (Nebraska)  Read  v.  Plattsmouth, 
107  U.  S.  568,  27  L.  Ed.  414;  Sherman 
County  V.  Simons.  109  U.  S.  735,  27  L. 
Ed.  1093;  (Oregon)  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  130  U.  S.  1,  25,  32  L. 
Ed.  837,  followed  in  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  145  U.  S.  52,  36  L. 
Ed.  620;  (Ohio)  Thomas  v.  Board  of 
Tri'=;tees.  195  U.  S.  207,  215.  49  L.  Ed.  160. 

These  have  in  this  country,  until  within 
recent  years,  always  been  conferred  by 
special  acts  of  the  legislative  body  under 
which  they  claim  to  exist.  Oregon  R., 
etc..  Co.  V.  Oregonian  R.  Co.,  130  U.  S. 
1,  20,  32  L.  Ed.  827,  followed  in  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  145  U. 
S.  52.  36  L.  Ed.  620. 

See  the  Telephone  Cases,  126  U.  S.  1, 
571,  31  L.  Ed.  863.  where  the  incorpora- 
tion of  the  persons  named  in  a  special  act 
of  the  Massachusetts  legislature  was  held 
a  valid  incorporation,  conferring  the  au- 
thority to  select  a  corporate  name  as  well. 

The  constitution  of  Kansas  forbids  spe- 
cial charters.  Art.  12,  §  1.  All  corpora- 
tions in  that  state  are.  therefore,  organ- 
ized under  general  laws.  Scovill  v.  Thayer, 
105  U.  S.  143.  148,  26  L.  Ed.  968. 

Constitution  of  Oregon — Legislation 
necessary. — Of  course  any  authority  for 
the  exercise  of  cornorate  powers,  derived 
from  the  laws  of  Oresron,  must  be  in  ac- 
cord with  the  constitution  of  that  state 
and  its  statutes  upon  that  subject.  A  con- 
stitutional    provision,     that     corporations 


shall  not  be  created  by  special  laws,  but 
may  be  formed  under  general  laws,  im- 
plies that  no  private  corporation  can  be 
created  thereafter  until  such  general  law 
has  been  enacted,  and  that  it  thereupon 
became  the  fundamental  law  of  the  state 
in  regard  to  all  corporations  formed  un- 
der it.  It  is  idle  to  say,  therefore,  that 
any  corporation  could  assume  to  itself 
powers  of  action  by  the  mere  declaration 
in  its  articles  or  memorandum  that  it 
possessed  them.  Oregon  R.,  etc.,  Co.  v. 
Oregonian  R.  Co..  130  U.  S.  1,  25,  32  L. 
Ed.  837.  followed  in  Oregon  R.,  etc.,  Co. 
7-.  Oregonian  R.  Co.,  145  U.  S.  52.  36  L. 
Ed.   620. 

38.  Decision  of  question  by  state  court 
and  force  thereof. — Railroad  Co.  v 
Vance,  96  U.  S.  450,  459.  24  L.  Ed.  752; 
Thomas  v.  Board  of  Trustees,  195  U  S. 
207.  217.  49  L.  Ed.  160.  See  the  titles 
APPEAL  AND  ERROR,  vol.  l,  p.  333: 
COURTS. 

39.  Construction   in  favor   of  validity. . 

Thomas  v.  Board  of  Trustees,  195  U.  S. 
207.   215,   49    L.    Ed.    160. 

As  the  statute  creating  the  board  of 
trustees  of  the  Ohio  State  University  was 
clearly  a  special,  as  distinguished  from  a 
general  act,  and  the  constitution  of  Ohio 
forbade  the  passage  of  any  special  act 
conferring  corporate  powers  (Const.  Ohio, 
Art.  XITI.  §  1),  ihe  board  of  trustees  can- 
not be  held  to  have  been  made  a  corpora- 
tion or  endowed  with  corporate  powers 
without  holding  that  the  act  by  which  it 
was  created  was  invalid  under  the  consti- 
tution of  Ohio;  whereas,  the  supreme 
court  of  Ohio  have  adjudicated  that  the 
act  was  valid  as  not  conferring,  and  as 
not  intended  to  confer,  corporate  powers 
on  the  board.  Thomas  v.  Board  of  Trus- 
tees, 195  _U.  S.  207.  215,  49  L.  Ed.   160. 

Accepting  the  above  decision  of  the  su- 
preme court  of  Ohio  as  correctly  inter- 
preting the  constitution  and  laws  of  that 
state,  while  the  board  of  trustees  is 
clothed  with  some,  it  is  not  clothed  with 
all,  of  the  functions  belonging  to  technical 
corporations.  Thomas  v.  Board  of  Trus- 
tees.  195   U.  S.   207.  217.  49   L.   Ed.  160. 

40.  Discretion  of  legislature  to  make  ex- 
ception— Construction. — It  cannot  be  ob- 
jected that  an  act  of  incorporation,  being 
a  special  act,  and  containing  nothing  to 
show  that  the  corporation  therein  named 
might  not  have  been  organized  under  the 
general  laws  of  Illinois,  cannot  be  con- 
strued as  creating  a  new  corporation,  with 
out  bringing  it  into   conflict  with   the  fol- 
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Effect  on  Right  to  Alter  or  Amend  Existing  Charters. — Such  a  pro- 
vision merely  prevents  the  creation  of  private  corporations  of  the  character  in- 
hibited, and  does  not  prevent  the  legislature  from  amending  existing  charters 
so  as  to  modify  or  enlarge  corporate  powers,  either  by  repealing  fi|rmer  re- 
strictions or  otherwise,*^  or  to  an  act  changing  the  name  of  an  existing  corpo- 
ration and  conferring  an  additional  power.^- 

Does  Not  Exclude  Foreign  Corporations  So  Created. — And  the  fact 
that  a  state  forbids  the  creation  of  corporations  by  special  enactment  does  not 
prevent  corporations  so  created  by  another  state  from  doing  business  therein, 
when  not  specially  prohibited  from  doing  so.*^ 

Effect  on  Existing  Contract. — When,  at  the  time  a  contract  with  a 
corporation  was  made,  the  state  constitution  permitted  a  grant  of  special  fran- 
chises to  corporations,  this  law  was  part  of  such  contract,  and  could  not  be  af- 
fected  by    subsequent    decisions.^* 

By  Reference  to  Previous  Charter. — A  corporate  charter  may  be  con- 
ferred by  an  act  declaring  a  company  incorporated,  with  the  powers,  privileges 
and  restrictions  of  another  corporation  previously  chartered,  or  with  such  modifi- 
cations  thereof   as   the   legislature    sees   fit   to    enact.^s 


lowing  clause  of  the  Illinois  constitution 
of  1848,  then  in"  force;  viz,  "Corporations 
not  possessing  banking  powers  or  privi- 
leges may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  acts,  ex- 
cept for  municipal  purposes,  and  in  cases 
where,  in  the  judgment  of  the  general  as- 
sembly, the  objects  of  the  corporation  can- 
not be  attained  under  general  laws,"  where 
the  clause  has  been  wholly  disregarded, 
and  it  would  now  produce  farspread  ruin 
to  declare  such  acts  unconstitutional  and 
void.  It  is  now  safer,  and  more  just  to 
all  parties,  to  declare  that  it  must  be  un- 
derstood that,  in  the  opinion  of  the  gen- 
eral assembly,  at  the  time  of  passing  the 
special  act,  its  objects  could  not  be  at- 
tained under  the  general  law;  and  this 
without  any  recital  by  way  of  preamble. 
Railroad  Co.  v.  Vance,  96  U.  S.  450,  458, 
Z^  L.   Ed.  752. 

41.  Right  of  amendment. — Jones  v.  Ha- 
hersham.  107  U.  S.  174,  188,  27  L.  Ed.  401. 
See  post,  "Procedure,"  IV.  B. 

Such  a  prohibition  in  a  state  constitu- 
tion does  not  include  under  "corporate 
powers  and  privileges"  which  may  not  be 
granted  by  the  legislature,  every  separate 
power  and  privilege.  It  does  not  prevent 
amendment  of  existing  charters  so  as  to 
modify  or  enlarge  the  powers  thereunder 
enjoyed.  Jones  v.  Habersham,  107  U.  S. 
174,   3  88,  27  L.   Ed.  401. 

42.  Change  of  name — Alabama  provi- 
sion.— The  provision  in  the  constitution  of 
Alabama,  which  declares  that  "corpora- 
tions may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  acts, 
except  for  municipal  purposes,"  does  not 
prohibit  the  legislature  from  passing  a 
special  act  changing  the  name  of  an  ex- 
isting railroad  corporation,  and  giving  it 
power  to  purchase  additional  property. 
Wallace  v.  Loomis,  97  U.  S.  146.  24  L. 
Ed.   895. 

43.  Foreign  corporations  so  created. — 
Cowell   V.    Springs    Co.,    100   U.    S.    55,   59, 


25   L.    Ed.    547.      See   the   title    FOREIGN 
CORPORATIONS. 
44.  Impairment  of  contract  rights. — Los 

Angeles  v.   Los   Angeles   City  Water   Co., 
177  U.  S.  558,  575,  44  L.   Ed.  886. 

At  the  time  of  the  contract  of  1868  be- 
tween the  city  of  Los  Angeles,  Cal.,  and 
private  parties,  leasing  them  its  water- 
works for  a  term  of  years,  with  the  in- 
tention that  they  should  become  incor- 
porated and  assign  their  rights  under  the 
lease  to  the  corporation,  as  was  after- 
v^^ards  done,  and  of  the  passage  of  the 
ratifying  act  of  1870,  it  was  established 
by  the  decision  of  the  highest  court  of 
the  state  of  California  that  the  constitu- 
tion of  the  state  permitted  a  grant  of 
special  franchises  to  persons  and  corpora- 
tions, and  permitted  the  latter  to  receive 
assignments  of  them  from  such  persons, 
or  grants  of  them  directly  from  the  legis- 
lature. This  law  was  part  of  the  contract 
of  1868.  as  confirmed  by  the  act  of  1870, 
and  could  not  be  affected  by  subsequent 
decisions  (Rowan  v.  Runnels.  5  How.  134, 
12  L.  Ed.  85;  Ohio  Life  Ins.,  etc.,  Co.  v. 
Debolt,  16  How.  416,  14  L.  Ed.  997;  Have- 
meyer  v.  Iowa  County,  3  Wall.  294.  18  L. 
Ed.  38;  Chicago  v.  Sheldon,  9  Wall.  50, 
19  L.  Ed.  594;  Olcott  v.  Sunervisors.  16 
Wall.  678,  21  L.  Ed.  382;  McCullough  v. 
Virginia,  172  U.  S.  102,  43  L.  Ed.  382). 
Nor  by  the  new  constitution  of  1879 
("New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  Ed.  516;  Fisk  v. 
Jefferson  Police  Jury,  116  U.  S.  131,  29  L. 
Ed.  587;  St.  Tammany  Water  Works  v. 
New  Orleans  Water  Works,  120  U.  S. 
64,  30  L.  Ed.  563).  Los  Angeles  v.  Los 
Angeles  City  Water  Co.,  177  U.  S.  558, 
575.  44  L.  Ed.  886. 

45.  Reference  and  adoption. — The  Bing- 
hampton  Bridge,  3  Wall.  51,  18  L.  Ed. 
137;  Railroad  Co.  v.  Maine.  96  U.  S.  499, 
24  L.  Ed.  836.  See  Williams  v.  Wingo, 
■177  U.  S.  601,  603,  44  L.  Ed.  905;  Chesa- 
peake,   etc.,    R.    Co.    V.    Miller,    114    U.    S. 
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3.  Under  GenErai,  Laws. — A  corporation  which  is  organized  under  a  gen- 
eral law  is  as  much  "chartered  by  law"  as  one  whose  organization  is  provided 
for  by  special  act.'*^  And  most  of  the  states  now  have  constitutions  which  re- 
quire all  private  corporations,  with  varying  exceptions,  to  be  organized  under 
general  laws.'*^ 

B.  Procedure — 1.  In  General. — A  corporation  may  be  formed  in  any 
manner  that  a  state  sees  fit  to  adopt  ;'*^  and  when  the  highest  court  of  a  state  de- 
cides that  by  certain  legislation,  a  corporation  has  been  created,  such  decision  con- 
cludes not  only  the  courts  of  the  state,  but  also  those  of  the  United  States."*^ 
The  creation  of  an  entity,  with  power  to  act  as  a  corporation,  though  it  is  not 
so   called,   is   enough. ^° 

2.  Gift  op  New  Powers. — The  gift  of  new  powers  to  a  corporation  has 
never  been  thought  to  destroy  its  identity,  much  less  to  change  it  into  a  new 
being.  Such  a  gift  is  not  a  grant  of  corporate  existence.  It  assumes  corporate 
life   already    existing.^ ^ 

3.  Acceptance  oe  Charter. — The  acceptance  of  a  charter,  by  a  corporation 
or  the  corporators,  while  essential,  may  be  evidenced  by  acts  thereunder,  as  well 
as  by  documentary  or  record  evidence.^^ 


17fi,  188,  29  L.  Ed.  121.  See.  also,  the 
titles  BRIDGES,  vol.  3,  p.  516;  STAT- 
UTES. 

46.  Effect— Lindsay,  etc..  Co.  v.  Mul- 
len. 176  U.   S.   126.  136,  44  L.   Ed.  400. 

47.  Constitutional  requirements. — Scovill 
V.  Thayer.  105  U.  S.  143.  148,  26  L.  Ed. 
968;  Oregon  R.,  etc.,  Co.  v.  Oregonian 
R.  Co.,  130  U.  S.  1,  25,  32  L.  Ed.  837, 
followed  in  Oregon  R.,  etc.,  Co.  v.  Ore- 
j^onian  R.  Co..  145  U.  S.  52,  36  L.  Ed.  620; 
Railroad  v.  Vance,  96  U.  S.  450,  459,  24  L. 
Ed.  752;  McKinlev  v.  Wheeler,  130  U. 
S.  630.  633,  32  L-  Ed.  1048;  Spring  Val- 
ley Waterworks  v.  Schottler,  HO  U.  S. 
347,  352,  28  L.  Ed.  173.  See  ante,  "By 
Special    Act."    IV,    A,    2. 

State  constitutions,  formed  or  remod- 
elled in  recent  years,  have  come  to  have 
a  provision  like  that  which  is  now  to  be 
found  in  the  constitution  of  the  state  of 
Oregon,  article  11,  §  2:  "Corporations 
may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  laws,  ex- 
cept for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  may  b; 
altered,  amended,  or  repealed,  but  not  so 
as  to  impair  or  destroy  any  vested  cor- 
porate rights."  Oregon  R.,  etc..  Co.  v.  Or- 
eeonian  R.  Co.,  130  U.  S.  1,  21.  32  L.  Ed. 
837. 

48.  Discretionary  with  state. — Hancock 
V.  Louisville,  etc..  R.  Co.,  145  U.  S.  400, 
415,  36  L.  Ed.  755.  See  post,  "Beginning 
of  Corporate   Existence,"   IV.  C,  1. 

In  many  states  they  are  formed  under 
general  laws,  by  a  very  simple  proceeding 
—by  an  instrument  signed  by  the  pro- 
posed members  agreeing  to  thus  unite 
themselves,  stating  their  number,  the  ob- 
ject of  their  incorporation,  the  proposed 
capital,  the  number  of  shares,  the  period 
of  duration  and  the  officers  under  whose 
d-rcction  their  business  is  to  be  conducted. 
Such  a  document  being  acknowledged  by 
the  parties  and  filed  in  certain  designated 
offices,  a  corporation  is  created.  Mc- 
Kinley  v.  Wheeler,   130  U.   S.   630,  633,  32 


L.  Ed.  1048.  See  Tregea  v.  Modesto  Ir- 
rigation District,  164  U.  S.  179,  188,  41 
L.  Ed.  395,  where  different  procedures 
are  mentioned. 

49.  Decision  of  state  supreme  court  con- 
clusive.— Hancock  v.  Louisville,  etc.,  R. 
Co.,  145  U.  S.  409,  415,  36  L.  Ed.  755;  Se- 
combe  v.  Railroad  Co.,  23  Wall.  108,  23 
L.  Ed.  67.  See  post,  "Beginning  of  Cor- 
porate Existence,"  IV,  C,  1.  And  see  the 
title    COURTS. 

50.  Creation  of  entity  with  corporatel 
powers. — -"Giving  to  it  power  to  issue 
bonds  and  create  indebtedness,  is  the  crea- 
tion of  an  entity  with  power  to  act,  and 
if  this  entity  has  power  to  create  a  debt, 
it  becomes  subject  to  suit.  That  this  en- 
tity was  not,  in  terms,  named  a  corpora- 
tion is  not  decisive.  It  is  enough  that  an 
artificial  entity  was  created,  with  power 
to  exercise  the  functions  of  a  corpora- 
tion." Hancock  v.  Louisville,  etc.,  R.  Co., 
145  U.  S.  409,  415,  36  L.  Ed.  755. 

51.  Gift  of  new  powers. — Central  R.,  etc., 
Co.  V.  Georgia,  92  U.  S.  665,  073,  23  L- 
Ed.  757.  See  ante,  "By  Special  Act," 
IV.   A.   2. 

52.  Evidence  of  acceptance  of  charter. 
— United  States  Bank  v.  Dandridge,  12 
Wheat.  64,  71,  6  L-  Ed.  552. 

"So,  in  relation  to  the  question  of  ac- 
ceptance of  a  particular  charter,  by  an  ex- 
isting corporation,  or  by  the  corporators 
already  in  the  exercise  of  corporate  func- 
tions, the  acts  of  the  corporate  officers 
are  admissible  evidence  from  which  the 
fact  of  acceptance  may  be  inferred.  It_  is 
not  indispensable  to  show  a  written  in- 
strument or  vote  of  acceptance  on  the 
corporation  books.  It  may  be  inferred 
from  other  facts  which  demonstrate  that 
it  must  have  been  accepted.  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
71,  6  L.  Ed.  552. 

See,  to  the  effect  that  acceptance  of  a 
charter  is  a  necessary  step  to  incorpora- 
tion. Planters'  Ins.  Co.  v.  Tennessee,  161 
U.  S.  193,  198.  40  L.  Ed.  667;    Railway  Co. 
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De  Facto  Incorporation. — See  post,  "De  Facto  Corporation,"  V,  A.^^ 

C.  Beginning,  Duration  and  Termination  of  Corporate  Existence — 1. 

Beginning  of  Corporate;  Existence. — See  ante,  "Status  before  Incorpora- 
tion," III,  E;  "Procedure,"  IV,  B.  The  question  whether  a  corporation  has 
actually  been  created  and  is  in  existence  depends  on  the  legal  etTect  of  the  words 
of  its  charter.  Where  these  manifest  the  purpose  of  the  legislature  to  create  a 
corporation,  one  is  created  immediately  on  the  approval  of  the  charter,  by  the 
proper  authorities  as  required  by  law.  The  fact  that  it  was  not  allowed  to  com- 
mence business  before  a  certain  amount  of  stock  was  taken  and  paid  in,  did  not 
affect  its  existence.^^     Where  there  cannot  be  perceived  any  clear  legislative  in- 


V.  Philadelphia,  101  U.  S.  528,  25  L.  Ed. 
912;  Tomlinson  v.  Jessup,  15  Wall.  454. 
21  ly.  Ed.  204;  Beaty  v.  Knowler,  4  Pet. 
152,  167,  7  L.  Ed.  813;  Stone  v.  Wiscon- 
sin, 94  U.  S.  181,  24  L.  Ed.  102,  where  it 
is  said  that  an  unaccepted  charter  remains 
a  jnere  naked  proposition  until  accepted. 
See,  also.  Frost  v.  Frostburg  Coal  Co.,  24 
How.  278,  16  L.  Ed.  637.  See  the  title 
PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

And  where  a  corporation  seeks  incor- 
poration under  the  laws  of  more  than  one 
.=  tate,  while  the  assent  of  the  corporators 
to  each  act  of  incorporation  is  necesary 
tc  corporate  existence  in  each,  such  assent 
may  be  presumed  from  circumstances.  Be- 
aty V.  Knowler.  4  Pet.  152,  167.  7  L.  Ed. 
813.  See  ante,  "Co-Operative  Legislation 
Creating    Corporations,"    II,   H,    1,   a,    (2). 

Thus  it  was  held  in  Planters'  Ins.  Co. 
V.  Tennessee,  161  U.  S.  193,  198,  40  L. 
Ed.  667,  that  where  an  act  of  incorpora- 
tion was  passed,  but  no  corporation 
organized  by  acceptance  thereof  for 
twenty-four  years,  there  was  no  cor- 
poration in  existence  until  such  ac- 
ceptance, even  if  it  could  have  been 
accepted  validly  after  such  unreasonable 
delay,  without  a  new  authority  or  recogni- 
tion by  the  legislature.  In  this  case  there 
was  such  recognition  by  a  subsequent  act. 

Where  it  might  possibly  have  been  held, 
in  a  direct  attack  of  the  state  upon  the 
charter,  that  there  had  been  an  unreason- 
able delay  in  accepting  it,  and  that  con- 
sequently there  was  in  law  no  corpora- 
tion under  the  charter,  but  that  course 
was  not  taken,  and  the  legislature,  after 
the  assumed  organization  under  the  char- 
ter, after  the  long  delay,  passed  an  act 
changing  the  name  of  the  corporation  and 
permitting  it  to  change  its  situs,  it  might, 
therefore,  be  claimed  that  it  thereby  rec- 
ognized the  existence  of  the  corporation 
under  the  charter,  but  in  subordination  to 
the  constitution  and  laws  existing  at  the 
time  when  the  charter  was  accepted. 
Planters'  Ins.  Co.  v.  Tennessee.  161  U.  S. 
l'.)3,  M8.  40  L.  Ed.  667. 

53.  Sufficiency  of  title  and  passage  of 
incorporating  statute. — See  the  titles 
BANKS  AND  BANKING,  vol.  3,  p.  10; 
STATUTES. 

Jurisdictional  allegations  as  to  incor- 
poration.— See  po'^t.  "Avennont  and  Proof 
of  Incorporation,"  XIV,  D.  See,  also,  the 
title    COURTS. 


54.    When  corporate  existence  begins. — 

Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co., 
198  U.  S.  177,  182,  49  L.  Ed.  1003;  Peo- 
ple's Railroad  v.  Memphis  Railroad,  10 
Wall.  38,  49,  19  L.  Ed.  844;  Minor  v.  Me- 
chanics' Bank,  1  Pet.  .46,  63,  7  L.  Ed.  47. 
In  Mississippi  individuals  may  become 
incorporated  for  certain  purposes  under 
general  laws.  The  first  step  there  to- 
wards incorporation  is  to  apply  to  the 
governor  for  a  charter,  stating  the  pur- 
poses for  which  the  corporation  is  to  be 
created.  That  officer  then  takes  the  ad- 
vice of  the  attorney  general  as  to  the 
constitutionality  and  legality  of  the  pro- 
visions of  the  proposed  charter.  If  the 
governor  approves  the  charter,  and  causes 
the  Great  Seal  of  the  state  to  be  affixed 
thereto  by  the  secretary  of  state,  it  would 
seem  that  the  process  of  incorporation 
then  becomes  complete.  Charters  of  in- 
corporation in  that  state  are  required  to 
be  recorded  in  the  office  of  the  secretary 
of  state  and  in  the  office  of  the  clerk  of 
the  chancery  court  of  the  county  in  which 
the  corporation  does  business.  Anno. 
Code  of  Mi'=s.  1892.  c.  25.  Wells  Co.  v. 
Gastonia  Cotton  Mfg.  Co..  198  U.  S.  177, 
182,    49    L.    Ed.    1003. 

See  People's  Railroad  v.  Memphis  Rail- 
road, 10  Wall.  38,  49,  19  L.  Ed.  844,  where 
it  was  held  that  upon  the  question 
whether  a  corporation  was  ever  legally 
incorporated,  there  does  not  appear  to  be 
any  substantial  ground  of  doubt,  as  the 
persons  named  in  the  act.  and  their  as- 
sociates, are  expressly  constituted  a  body 
politic  and  corporate  under  the  name 
therein  set  forth,  and  the  first  section  also 
provides  j:hat  they  may  have  succession 
for  the  term  of  twenty-five  years,  may 
sue  and  be  sued,  plead  and  be  impleaded, 
n'ay  have  and  use  a  common  seal,  pur- 
chase and  hold  real  and  personal  estate, 
create  stock,  elect  directors  and  other  of- 
ficers, and  may  make  all  necessary  by- 
laws, subject  to  the  usual  condition  that 
they  shall  not  be  inconsistent  with  the 
laws   of   the   state. 

The  words  "are  hereby  created  a  body 
politic  and  corporate,"  etc.,  manifest  the 
purpose  of  the  legislature  to  create  a  cor- 
poration. "Under  the  general  statutes  of 
the  state  (Miss.")  it  came  into  existence 
as  a  corporation  immediately  upon 
its  charter  being  approved  by  the 
governor,  and  such  approval  certi- 
fied    by     the     secretary     of     state     under 
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tention  to  make  the  subscription  of  the  whole  capital  stock  a  condition  prece- 
dent to  corporate  existence,  unless  it  is  so  made  by  the  charter,  the  matter  of  the 
plea  that  there  was  no  valid  incorporation  falls,  and  cannot  sustain  the  de- 
fense.55  But  if  the  law  requires  the  performance  of  certain  acts  before  cor- 
porate existence  commences,  it  must  be  complied  with  or  there  is  no  corpora- 
tion.^^ 

For  Purpose  of  Consolidation. — A  corporation  may  "exiot"  so  far  as  ca- 
pacity to  consolidate  with  another  is  concerned,  without  being  a  full-fledged  cor- 
poration.^^ 


the  Great  Seal  of  the  state.  If  the  com- 
mencing of  the  business  for  which  it  was 
incorporated  before  a  certain  amount  of 
capital  stock  was  subscribed  and  paid 
for  was  in  violation  of  the  company's 
charter,  that  was  a  matter  for  which  it 
could  be  called  to  account  by  the  state, 
and  did  not  affect  the  existence  in  law  of 
the  company  as  a  corporation."  Wells 
Co.  V.  Gastonia  Cotton  Mfg.  Co.,  198  U. 
S.    177.    185,    49    L.    Ed.    1003. 

And  upon  the  acceptance,  by  the  per- 
sons named  in  a  charter  and  declared  to 
be  incorporated  and  made  a  body  politic 
and  corporate,  with  such  others  as  might 
be  associated  with  them,  the  charter  took 
efifect  immediately,  and  the  subsequent 
steps,  such  as  the  subscription  of  the 
stock,  election  of  officers  and  organization, 
were  to  enable  it  to  use  the  powers  and 
privileges  conferred  for  the  purposes  for 
which  they  were  granted.  They  were  ca- 
pable of  taking  and  holding  real  estate 
from  the  beginning.  Frost  v.  Frostburg 
Coal  Co.,  24  How.  278,  281,  16  L.  Ed.  637. 

The  words,  "and  such  other  persons  as 
may  be  associated,"  etc..  contained  in  a 
subsequent  section,  in  connection  with  the 
four  persons  named  in  the  first  section, 
did  not  import  that  other  persons  must 
be  associated  with  the  four,  before  the 
charter  could  take  effect;  but,  probably 
merely  conferred  the  privilege  of  associat- 
ing other  persons  in  the  enterprise,  if  de- 
sired. Frost  V.  Frostburg  Coal  Co.,  24 
How.   278,   282.   16  L.   Ed.   637. 

The  same  observation  is  also  applicable 
to  the  second  section,  which  declares  that 
the  capital  stock  shall  consist  of  .5,000 
shares  of  one  hundred  dollars  each,  of 
which  the  lands  of  the  four  persons  named 
in  the  first  section  may  be  one  part,  and 
those  who  may  associate  with  them,  and 
constitute  the  corporation  by  subscription 
for  stock,  payable  in  money,  the  other. 
It  merely  confers  the  privilege  of  payment 
in  land  on  these  four.  Frost  v.  Frostburg 
Coal  Co.,  24  How.  278,  282.  16  L.  Ed. 
637. 

55.  Subscription  of  stock. — Minor  v. 
Mechanics'  Bank.  1  Pet.  46.  65,  7  L.  Ed. 
47-  Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co., 
198   U.    S.   177,   188,   49    L.    Ed.    1003. 

Where  it  is  not  clear  from  the  charter 
that  there  was  any  limitation  intended  as 
to  the  number  of  subscribers  necessary  to 
constitute  the  corporation,  none  is  to  be 
implied.  When  the  leeislature'intends  to 
restrict  the  capital  stock,  or  to  require  any 


portion  of  stock  or  stockholders  to  be 
indispensable  for  its  legal  existence  and 
operations,  it  is  not  uncommon  to  incor- 
porate such  a  restriction  into  the  charter. 
The  omission  to  do  so  is  quite  as  signifi- 
cant, that  the  legislature  did  not  deem 
such  a  restriction  subservient  to  any  mani- 
fest public  policy.  The  legislature  might 
well  presume,  after  prescribing  the  maxi- 
mum to  which  the  capital  stock  should 
extend,  that  the  actual  capital  to  be  em- 
ployed plight  safely  be  left  to  the  discre- 
tion of  the  stockholders,  or  its  agents. 
Minor  v.  Mechanics'  Bank,  1  Pet.  46.  64, 
7   L.   Ed.  47. 

"Under  the  statutes  of  Mississippi  and 
independently  of  the  subscription  of  a  cer- 
tain amount  of  stock  and  its  payment,  the 
plaintifif  became,  in  law,  a  corporation  when 
the  governor  approved  its  charter  and  the 
fact  of  such  approval  was  certified  by  the 
secretary  of  state  under  the  Great  Seal 
of  Mississippi.  It  could  not  thereafter  dis- 
pute its  liability  for  acts  done  by  it  in  its 
corporate  name  nor  be  denied  the  right 
to  sue  in  that  name."  Wells  Co.  v.  Gas- 
tonia Cotton  Mfg.  Co.,  198  U.  S.  177,  188, 
49    L.    Ed.    1003. 

56.  Mandatory  provisions. — The  su- 
preme court  of  Mississippi  has  decided 
that  where  acts  are  required  to  be  per- 
formed before  the  corporation  comes  into 
existence,  no  corporation  is  created  or  can 
exist  until  those  acts  are  performed.  In 
this  general  view  the  supreme  court  of 
the  United  States  entirely  concurs.  Wells 
Co.  V.  Gastonia  Cotton  Mfg.  Co.,  198  U. 
S.   177,   187,   49   L.    Ed.   1003. 

If  the  charter  of  the  company  had  made 
it  a  condition  precedent  to  its  becoming 
a  corporation  that  a  certain  amount  of 
capital  stock  should  be  subscribed  and 
paid  for,  a  compliance  with  that  condition 
would  have  been  necessary  before  the 
company  would  have  become  a  corpora- 
tion entitled  to  sue  and  be  sued  in  the 
courts  of  the  United  States.  But  the  char- 
ter in  question  prescribed  no  such  con- 
dition. If  the  legislature  had  intended 
to  withhold  corporate  existence  un- 
til a  given  amount  of  capital  stock 
was  subscribed  and  paid  for,  that  inten- 
tion would  have  been  manifested  by  clear 
lansfuap-e.  Wells  Co.  v.  Gastonia  Cotton 
Mfe.  Co..  198  U.  S.  177,  186,  49  L.  Ed. 
1003.  And  see.  prenerallv.  the  title  STOCK 
AND    STOCKHOLDERS. 

57.  Qualified  corporate  existence. — A 
corporation  may  be  an  "existing"  corpora- 
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Acceptance  of  Charter  Essential. — See  ante,  "Acceptance  of  Charter," 
IV.  B,  3. 

Estoppel  to  Deny  Existence. — See  post,  "Corporations  by  Estoppel,"  V,  B. 

Irregularities  and  Their  Efifect. — See  post,  "Defective  and  Irregular  In- 
corporation,"  V. 

Priority  between  Existence  of  Corporation  and  Grant  of  Franchise. — 
See  ante,   "Status  before   Incorporation,"   III,  E. 

2.  Duration  and  Termination  of  Corporate  Existence. — See  post,  "In- 
solvency,   Winding    Up,    Dissolution    and    Forfeiture,"    XVII. 

Grant  of  Franchise. — By  analogy  to  the  rule  of  the  common  law,  that  a 
grant  to  a  natural  person,  without  words  of  inheritance,  creates  only  an  estate 
for  his  life,  a  grant  of  a  franchise,  without  words  of  perpetuity,  to  a  corporation 
aggregate,  whose  duration  is  limited,  creates  only  an  estate  for  its  life.^^  The 
period  fixed  by  the  charter  for  the  determination  of  the  existence  of  a  corpora- 
tion cannot  be  extended  by  implication  beyond  the  prescribed  term,  except  for 
the   purposes   contained   in   the   charter.^ ^ 

D.    Incorporation  of  Partnership. — See  the  title  Partnership. 


A. 


V.     Defective  and  Irregular  Incorporation. 
De  Facto  Corporations. — What  Constitutes. — If  the  corporation  has 


acted  as  such  and  exercised  its  franchises,  then  it  is  a  corporation  de  facto,  and 
in  such  case  any  irregularity  in  its  organization  is  immaterial  ;^*^    or  that  it  was 


tion,  in  the  sense  of  a  statute  allowing  ex- 
isting similar  corporations  to  consolidate, 
although  it  may  not  have  the  right  to  ex- 
ercise the  main  function  for  which  it  was 
created  until  a  fixed  future  date,  where  it 
has  the  power  to  act  in  other  important 
respects  as  a  corporation.  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  11.5  U. 
S.   650,  656.   29  L-   Ed.   516. 

58.  Duration  of  franchise. — Turnpike 
Co.  V.   Illinois,  96  U.   S.   63,  24  L.    Ed.   651. 

59.  Extension. — Turnpike  Co.  v.  Illinois, 
96  U.  S.  63,  69,  24  L.   Ed.  651. 

The  extension  by  a  city  of  the  term  of 
a  franchise  beyond  the  limit  of  the  term 
of  corporate  life,  cannot  in  any  manner 
affect  that  term,  although  the  corporation 
might  take  the  same  for  the  remainder  of 
its  term  of  life.  Detroit  v.  Detroit  Citi- 
zens St.  R.  Co.,  184  U.  S.  368,  394,  46  L. 
Ed.    592. 

Prolongation  for  purposes  of  suit. — See 
post,  "As  to  Suits  by  and  against."  XVII, 
C,  4. 

60.  Definition. — Whitney  v.  Wyman, 
101  U  S.  392,  395.  25  L.  Ed.  1050;  Frost 
V  Frostburg  Coal  Co.,  24  How.  278,  16 
L.  Ed.  637;  Smith  v.  Sheeley,  12  Wall. 
358  361,  20  L.  Ed.  430;  Leavenworth 
County  V.  Barnes,  94  U.  S.  70,  73,  24  L. 
Ed  63;  Chubb  v.  Upton,  95  U.  S.  665,  24  L. 
Ed.  523;  Fritts  v.  Palmer,  132  U.  S.  282, 
292  33  L.  Ed.  317;  Comanche  County 
V.  Lewis,  133  U.  S.  198.  202,  33  L.  Ed.  604; 
Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  137  U.  S.  568.  571,  34  L.  Ed.  784; 
Tulare  Irrigation  District  v.  Shepard,  185 
U  S  1  13,  46  L.  Ed.  773;  New  Orleans, 
etc..  Co.  V.  Louisiana,  180  U.  S.  320,  327, 
45  L.   Ed.  550. 

From  the  authorities  it  appears  that  the 
requisites    to    constitute    a    corporation    de 


facto  are  three:  (1)  A  charter  or  general 
law  under  which  such  a  corporation  as  it 
purports  to  be  might  be  lawfully  organ- 
ized; (2)  an  attempt  to  organize  thereun- 
der; and  (3)  actual  user  of  the  corporate 
franchise.  The  case  at  bar  contains  these 
requisites.  There  was  a  general  valid  law 
under  which  3,  corporation,  such  as  the 
defendant  is  claimed  to  be,  could  be 
formed;  there  was  undoubtedly  a  bona 
fide  attempt  to  organize  thereunder,  and 
there  has  been  actual  user  of  the  corpo- 
rate franchise.  Tulare  Irrigation  District 
V.  Shepard,  185  U.  S.  1,  13,  46  L.  Ed. 
773. 

"The  rule  as  stated  by  Cooley  in  Con- 
stitutional Limitations,  6th  edition,  309,  is 
as  follows:  'In  proceedings  where  the 
question  whether  a  corporation  exists  or 
not  arises  collaterally,  the  courts  will  not 
permit  its  corporate  character  to  be  ques- 
tioned, if  it  appear  to  be  acting  under 
color  of  law,  and  recognized  by  the  state 
as  such  *  *  *  And  the  rule,  we  apprehend, 
would  be  no  different,  if  the  constitution 
itself  prescribed  the  manner  of  incorpora- 
tion. Even  in  such  a  case,  proof  that  the 
corporation  was  acting  as  such,  under  leg- 
islative action,  would  be  sufficient  evi- 
dence of  right,  except  as  against  the  state, 
and  private  parties  could  not  enter  upon 
any  question  of  regularity.  And  the  state 
itself  may  justly  be  precluded,  on  prin- 
ciples of  estoppel,  from  raising  any  such 
objection,  where  there  has  been  long  ac- 
quiescence and  recognition.'  "  Tulare 
Irrigation  District  v.  Shepard,  185  U.  S. 
1,   15,   46   L.   Ed.   773. 

Where  th^  parties  named  in  the  act  of 
incorporation  accepted  the  charter,  and 
proceeded  to  act  as  a  corporate  bocly  un- 
der   it,    by    the    corporate    name    opened 
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not  organized  within  the  time  Hmited  by  its  charter.^^ 

Legislative  Recognition. — And  a  legislative  act  recognizing  a  de  facto  cor- 
poration as  a  valid  and  legal  one,  operates  to  make  it  a  de  jure  as  well  as  de 
facto  corporation. ^2  \^(^  ^q  ^j^j-,  ^  grant  from  the  sovereign,  recognizing  the 
existence  of  the  corporation  and  its  capacity  to  take.^^ 

Who  May  Question  Validity.— The  state  alone  can  call  in  question  the 
validity  of  such  incorporation,**"*  and  the  legality  of  its  constitution  cannot  be 
collaterally    attacked.^^ 


coal  mines,  transported  the  coal  to  mar- 
ket, borrowed  money  on  the  credit  of  the 
company,  and  made  large  and  costly  im- 
provements on  the  lands  in  controversy, 
during  all  which  time  the  ancestor  of 
plaintiffs  acted  as  one  of  the  directors,  he 
having  conveyed  the  land  sued  for  by 
plaintiffs  to  the  corporation,  the  plaintiffs 
cannot  recover  on  the  ground  that  the 
corporation  was  not  then  validly  incorpo- 
rated. Frost  z'.  Frostburg  Coal  Co.,  24 
How.  278,   16  L.   Ed.  637. 

61.  County  of  Macon  v.  Shores,  97  U, 
S.  272,  277,  24  L.  Ed.  889;  County  of  Ralls 
V.  Douglass.  105  U.  S.  728,  730,  26  L.  Ed. 
957. 

Tenure  of  property. — See  post,  "In  Gen- 
eral." XI,  B.  1. 

Quasi  corporation. — "What  is  meant  by 
the  words  'quasi  corporation,'  as  used  in 
the  authorities,  is  not  always  very  clear. 
It  is  a  phrase  generally  applied  to  a  body 
which  exercises  certain  functions  of  a  cor- 
porate character,  but  which  has  not  been 
created  a  corporation  by  any  statute,  gen- 
eral or  special."  School  District  v.  In- 
surance Co.,  103  U.  S.  707,  708,  26  L.  Ed. 
601. 

62.  Legislative  recognition  as  curing  de- 
fects.— Comanche  County  v.  Lewis,  133  U. 
S.  198.  33  L.  Ed.  604;  Society  for  the  Pro- 
pagation of  the  Gospel  v.  Pawlet,  4  Pet. 
480.  502,  7  L.  Ed.  927;  Davis  v.  Gray,  16 
Wall.  203,  222,  21  L.  Ed.  447;  Street  v. 
United  States,  133  U.  S.  299,  307,  33  L. 
Ed.  631;  Mormon  Church  v.  United  States, 
136  U.  S.  1,  44,  34  L.  Ed.  481;  Andes  v. 
Ely.   158   U.    S.    312,   39   L.    Ed.    996. 

It  is  universally  affirmed  that  when  a 
legislature  has  full  power  to  create  corpo- 
rations, its  acts  recognizing  as  valid  a  de 
facto  corporation,  whether  private  or  mu- 
nicipal, operate  to  cure  all  defects  in  stcos 
leading  up  to  the  organization  and  make 
a  de  jure  out  of  what  before  was  only  a 
de  facto  corporation,  although  it  is  true 
that  there  must  be  a  de  facto  organization 
upon  which  this  recognition  may  act. 
Comanche  County  v.  Lewis,  133  U.  S. 
198,  202,  33  L.  Ed.  604.  See,  also.  Plant- 
ers' Ins.  Co.  V.  Tennessee,  161  U.  S.  193, 
198,   40   L.    Ed.   667. 

The  noncompliance  with  conditions  sub- 
sequent, involving  the  existence  of  a  cor- 
poration, may  be  condoned  and  waived  by 
subsequent  action  of  the  legislature,  and 
is  waived  by  a  clear  implied  affirmation, 
by  legislative  act,  of  the  existence  of  the 
corporation,  and  of  its  possession  of  the 
4  a  S  Eac-43 


rights,  franchises  and  property  conferred 
by  its  charter.  Davis  v.  Gray,  16  Wall 
203,    223,    21    L.    Ed.    447. 

63.  Grant  from  sovereign. — Society  for- 
the  Propagation  of  the  Gospel  v.  Pawlet, 
4  Pet.  480,  502,  7   L.   Ed.  927. 

64.  State  alone  can  questicMi  validity. 
— Whitney  v.  Wyman,  101  U.  S.  392, 
52  L.  Ed.  1050;  Smith  v.  Sheeley,  12  Wall. 
358.  361,  20  L.  Ed.  430;  Davis  v.  Gray,  16 
Wall.  203,  223,  21  L.  Ed.  447;  Fritts  v. 
Palmer,  132  U.  S.  282,  292,  33  L.  Ed.  317; 
Tulare  Irrigation  District  v.  Shepard,  185 
U.   S.   1,  13,  46  L.  Ed.  Z73. 

The  state  can  treat  a  de  facto  corpora- 
tion as  such,  for  the  purpose  of  calling  it 
into  court  and  asking  for  a  decree  enjoin- 
ing it  from  acting  as  a  corporation,  on  the 
ground  of  the  nullity  of  the  organi-zation; 
in  other  words,  on  the  ground  that  it  has 
no  right  to  be  a  corporation,  and  that  it 
is  not  a  corporation  de  jure.  For  that 
purpose  it  is  not  necessary  that  the  in- 
dividuals who  were  corporators  or  officers 
of  the  company  be  made  defendants  and 
service  of  process  be  made  upon  them. 
The  company  itself*  may  be  brought  into 
court  by  service  upon  its  officer  appointed 
pursuant  to  the  charter  urnier  which  it 
assumed  to  act.  and  in  which  it  is  pro- 
vided that  the  president  shall  be  served 
with  process  against  the  corporation. 
New  Orleans,  etc.,  Co.  v.  Louisiana,  180 
U.  S.  320.  328,  45  L.  Ed.  550;  Minor  v. 
Mechanics'  Bank,  1  Pet.  46,  63,  7  L. 
Ed.  47.  See  the  title  QUO  WAR- 
RANTO. 

The  courts  are  bound. to  regard  it  as  a 
corporation,  so  far  as  third  persons  are 
concerned,  until  it  is  dissolved  by  a  ju- 
dicial proceeding  on  behalf  of  the  govern- 
ment that  created  it.  Frost  v.  Frostburg 
Coal   Co.,   24   How.   278,   16   L.   Ed.   637. 

.A^lthough  conditions  subsequent,  in- 
volving the  existence  of  a  corporation, 
have  not  been  complied  with,  to  make 
them  effectual  there  must  be  judgment 
of  ouster  and  dissolution  throueh  the 
proper  judicial  action.  Davis  v.  Gray,  16 
Wall.   203.  223,   21    L.   Ed.   447. 

65.  Collateral  attack. — Pacific  Railroad 
Removal  Cases.  115  U.  S.  1,  15.  29  L.  Ed. 
319;  Smith  v.  Sheeley.  12  Wall.  358,  361, 
20  L.  Ed.  430;  Fritts  v.  Palmer,  132  U.  S. 
282.  292,  33  L.  Ed.  317;  Commissioners  v. 
Holies,  94  U.  S.  103,  106,  24  L.  Ed.  46.  See 
Tulare  Irrigation  District  v.  Shepard,  185 
U.  S.  1,  17.  46  L.  Ed.  773.  See  post,  "Cor- 
porations  by   Estoppel,"  V,   B. 
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Kiglit  of  Eminent  Domain. — But  the  right  of  eminent  domain  cannot  b'^ 
exercised  by  a  corporation  de  facto.     It  must  be  de  jure  as  well."'^ 

jorporation  Consolidated  under  Federal  Laws.— Where  a  consoli- 
dated corporation,  under  the  authority  of  acts  of  congress,  was  by  agreement 
formed  out  of  several  pre-existing  corporations,  one  of  them  a  federal  corpora- 
tion, which  consolidated  corporation  assumed  a  corporate  name,  and  under  it 
and  said  agreement  of  consolidation,  took  possession  and  ownership  of  all 
the  property  of  said  constituent  companies,  and  operated  and  managed  its  co"- 
porate  affairs  under  and  by  virtue  of  said  acts  of  congress,  such  corporation 
is,  to  all  intents  and  purposes  and  in  fact,  a  corporation  formed  and  organized 
under  an  act  of  congress,  and  is  a  de  facto  corporation  at  the  least.^^ 

Corporations  Created  by  De  Facto  State  Government.— Such  cor- 
porations, created  by  the  legislature  of  a  state  in  arms  against  the  Ur^.ted 
States,  relating  only  to  domestic  concerns  and  unconnected  with  the  war,  a.e 
validly  incorporated.'^^  And  so  with  a  corporation  created  by  an  ordinance  of 
the  so-called  state  of  Deseret,  prior  to  its  confirmation  by  the  territorial  legis- 
lature of  Utah.<59 

B.  Corporations  by  Estoppel. — Statement  of  Rule. — It  is  familiar  l^w 
that  one  who  contracts  with  a  corporation  as  such  cannot  afterwards  avoid  the 
obligations  assumed  by  such  contract  on  the  ground  that  the  supposed  corpora- 
tion was  not  one  de  jure.'*'  And  one  who  deals  with  a  corporation  as  existing 
in   fact  is  estopped  to  deny  as  against  the  corporation  that  it  has  been  legally 


66.  Eminent  domain. — Tulare  Irrigation 
District  v.  Shepard.  185  U.  S.  1,  17,  46  L. 
Ed  773.  See  the  title  EMINENT  DO- 
MAIN. 

67.  Consolidation  under  federal  laws. — 
Pacific  Railroad  Removal  Cases.  115  U. 
a  1,  14,  15,  29  L.  Ed.  319.  See  ante, 
"Power  of   Congress,"   IV,   A,  1,  d. 

6«.  Incorporation  by  a  de  facto  state 
gOTCrnment. — Corporations  created  by  the 
legislature  of  a  state  while  the  state  was 
in  armed  rebellion  against  the  govern- 
ment of  the  United  States,  are  to  be  con- 
sidered as  validly  incorporated,  if  the  acts 
of  incorporation  had  no  relation  to  any- 
thing else  than  the  domestic  concerns  of 
the  state,  and  they  were  neither  in  their 
apparent  purpose  nor  in  their  operation 
hostile  to  the  Union  or  in  conflict  with  the 
-onstitution;  but  were  mere  ordinary  leg- 
islation, such  as  might  have  been  had 
there  been  no  war  or  no  attempted  seces- 
sion and  such  as  is  of  yearly  occurrence 
in  ail  the  states.  United  States  v.  Insur- 
ance Companies,  22  Wall.  99,  22  L.  Ed. 
816.  .^  „ 

69.  Ordinance  of  "State  of  Deseret.  — > 
Mormon  Church  v.  United  States,  136  U. 
S.    1,   44.   34   L.    Ed.    481. 

Illegality  of  object  and  its  effect. — See 
ante,  "Objects  and  Consideration,"  IV, 
Ala 

70  Corporation  by  estoppel. — Andes  v. 
Ely,  158  U.  S.  312.  322.  39  L.  Ed.  996; 
Leavenworth  County  v.  Barnes,  94  U  S. 
70  24  L.  Fd.  63;  Commissioners  v.  Bolles, 
94' U  S  104,  24  L.  Ed.  46;  Casey  v.  Galli, 
94  U  S  673'  24  L.  Ed.  168;  Chubb  v.  Up- 
ton 95  U  S.  665.  24  L.  Ed.  523;  Handley 
V  Stutz,  139  U.  S.  417,  35  L.  Ed.  227^  Se^e 
McCormick  v.  >TarVet  Bank,  165  U.  b. 
538.   552,  41   L.   Ed.  817. 


Where  a  corporation  has  exercised  the 
usual  functions  of  such  a  corporation,  and 
has  been  a  corporation  de  facto  at  least> 
if  not  de  jure,  from  the  date  of  its  organ- 
ization, its  corporate  existence,  therefore, 
and  its  ability  to  contract  cannot  be  called 
in  question  in  a  suit  brought  upon  evi- 
dences of  debt  given  to  it.  Commissioners 
V.  Bolles.  94  U.  S.  104,  106,  24  L.  Ed.  4G; 
Tulare  Irrigation  District  v.  Shepard,  185 
U.  S.  1.  46  L.   Ed.  773. 

"The  corporation  having  assumed  by 
entering  into  the  contract  with  the  plain- 
tiff to  have  the  requisite  power  both  par- 
ties are  estopped  to  deny  it."  Whitney 
V.  Wyman,  101  U.  S.  392.  397,  25  L.  Ed. 
1050. 

Where  the  evidence  showed  that  the 
company  in  fact  did  business  under  its 
charter  and  amendments  for  several  years 
as  a  corporation,  and  claimed  to  be  le- 
gally organized  as  such,  and  it  also  ap- 
peared from  the  evidence  that  its  stock 
was  subscribed  for  by  various  individuals, 
and  was  issued  to  such  subscribers  or 
their  assigns,  that  it  also  issued  its  de- 
bentures and  did  business  in  accordance 
with  the  charter,  and,  as  claimed,  under 
and  by  the  authority  of  the  act  of  the  leg- 
islature above  mentioned;  that  it  made 
contracts  and  elected  officers  who  there- 
after acted  as  such  and  assumed  to  repre- 
sent the  company  as  a  corporation  doing 
business  under  the  laws  of  the  state,  held 
that  it  was  thus  a  de  facto  corporation, 
and  those  who  contracted  with  it  as  such 
could  not  set  up  as  a  defense,  when  sued 
by  it  upon  those  contracts,  that  it  was 
not  a  corporation  or  that  its  organization 
was  a  nullity.  None  but  the  state  could 
call  its  existence  in  oiip<=tion.  New  O^- 
leans,    etc.,    Co.    v.    Louisiana,    ISO     U.    S. 
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organized  J 1  Even  if  some  irregularities  occurred  in  the  organization  of  the 
company,  where  no  act  made  a  condition  precedent  to  the  existence  of  the  cor- 
poration has  been  omitted  or  its  nonperformance  shown,  a  party  deahno"  with 
the  company  is  not  permitted  to  set  up  the  irregularity.'^  ^^ 

Assig^nee  in  Bankruptcy  Represents  Corporation.— An  assignee  in 
bankruptcy  of  a  corporation  represents  it  and  its  creditors,  and  the  defense  of 
its  irregular   organization  cannot  be  set  up  against  him  by   such  subscriber.'^ ^ 

VI.     Stock   and    Stockholders. 

See  the  title  Stock  and  Stockholders. 

VII.     Officers  and   Agents. 

See  the  title  Officers  and  Agents  of  Private  Corporations. 


320,  327,  45  L.  Ed.  550;  Chubb  v.  Upton, 
95  U.  S.  665,  24  L.  Ed.  523;  Baltimore, 
etc.,  R.  Co.  V.  Fifth  Baptist  Church,  137 
U.  S.  568,  571,  34  L.  Ed.  784;  Handley  v. 
Stutz,   139  U.   S.  417,  424,  35  L.   Ed.   227. 

And  where  the  acting  president  for 
many  years,  of  a  corporation,  the  organi- 
zation of  which  was  never  perfected  or 
stock  issued,  made  conveyances  in  the 
name  of  the  corporation,  representing  to 
the  purchaser  its  existence,  he  is  estopped 
to  deny  the  existence  of  the  corporation. 
Close  V.  Glenwood  Cemetery,  107  U.  S. 
466,  27  L.  Ed.  408. 

71.  Close  V.  Glenwood  Cemetery,  107  U. 
S.  466.  477,  27  L.  Ed.  408;  Chubb  v.  Up- 
ton, 95  U.  S.  665,  24  L.  Ed.  523;  Wallace 
V.  Loomis,  97  U.  S.  146,  24  L.  Ed.  895; 
Comm-s«ioners  v.  Bolles.  94  U.  S.  104,  106, 
24  L.   Ed.  46. 

Where  a  shareholder  of  a  corporation  is 
called  upon  to  respond  to  a  liability  as 
si^ch,  and  where  a  party  has  contracted 
with  a  corporation,  and  is  sued  upon  the 
contract,  neither  is  permitted  to  deny  the 
existence  or  the  legal  validity  of  such  cor- 
poration. To  hold  otherwise  would  be 
contrary  to  the  plainest  principles  of  rea- 
son and  of  good  faith,  and  involve  a  mock- 
ery of  justice.  Parties  must  take  the  con- 
sequences of  the  position  they  assume. 
They  are  estopped  to  deny  the  reality  of 
the  state  of  things  which  they  have  made 
appear  to  exist,  and  upon  which  others 
have  been  led  to  rely.  Sound  ethics  re- 
quire that  the  apparent,  in  its  effects  and 
consenuences,  should  be  as  if  it  were  real, 
and  tbe  law  p^roperlv  so  rearards  it.  Casey 
V.  Galli.  94  U.  S.  673,  OSO,  24  L.  Ed.  168; 
Chubb  V.  Upton,  95  U.  S.  665.  24  L.  Ed. 
.523:  Handlev  v.  Stutz.  139  U.  S.  417,  424. 
35  L.  Ed.  227;  Scovill  v.  Thayer,  105  U. 
S.   143,   149,  26   L.   Ed.  968. 

The  same  rule  applies  where  the  stock 
of  a  corporation  has  been  increased,  and 
the  question  arises  upon  the  liability  of  a 
subscriber  for  the  increased  stock.  Chubb 
V.  Upton,  95  U.  S.  665,  24  L.  Ed.  523. 

Purchaser  of  land  from  corporation. — 
And  where,  the  defendant,  in  an  action  to 
recover  land,   went  into  possession   of  the 


premises  m  controversy  under  the  deed  of 
the  plamtiff  corporation,  and  took  his  title 
from  the  company,  with  a  condition  that 
if  he  manufactured  or  sold  intoxicating 
liquors,  to  be  used  as  a  beverage,  at  any 
place  of  public  resort  on  the  premises,  the 
title  should  revert  to  his  grantor,  he  is 
therefore  estopped,  when  sued  by  the 
grantor  for  the  premises,  upon  breach  of 
the  condition,  from  denying  the  corporate 
existence  of  the  plaintiff,  or  the  validity 
of  the  title  conveyed  by  its  deed.  Upon 
obvious  principles,  he  cannot  be  per- 
mitted to  retain  the  property  which  he 
received  upon  condition  that  it  should  be 
restored  to  his  grantor  on  a  certain  con- 
tingency, by  denying,  when  the  contin- 
gency has  happened,  that  his  grantor  ever 
had  any  right  to  it.  Cowell  v.  Springs 
Co.,  100  U.   S.  55,  61,  25   L.   Ed.   547. 

Holder  of  corporate  bonds. — A  party  is 
estopped  from  denying  the  corporate  ex- 
istence of  a  company  when,  by  holding  its 
bonds,  he  acquires  a  locus  standi  in  the 
suit  brought  to  foreclose  the  mortgage 
made  to  secure  their  payment.  Wallace 
V.  Loomis,  97  U.  S.  146,  24  L.  Ed.  895  See 
also,  the  title  ESTOPPEL. 

72.  Irregularity  in  organization. — Frost 
V.  Frostburg  Coal  Co.,  24  How.  278,  16  L. 
Ed.  637.  And  so  is  a  stockholder  who  has 
participated  in  its  acts  as  a  de  facto  cor- 
poration. Sancrer  v.  Upton,  91  U.  S  56 
64,  23   L.   Ed.  220. 

"Chubb  V.  Upton,  95  U.  S.  665,  24  L. 
Ed.  523,  was  to  the  familiar  point  that  one 
who  has  contracted  with  a  de  facto  cor- 
poration cannot  set  up  irregularity  in  its 
organization  in  defence  of  a'suit  upon  the 
contract.  Smith  v.  Sheelev,  12  W^all.  358, 
20  L.  Ed.  430.  merely  heM'that  when  land 
had  been  conveyed  for  full  value  to  a  de 
facto  corporation,  the  grantor  and  those 
claiming  under  him  could  not  afterwards 
deny  its  capacity  to  take  the  title."  Mc- 
Cormick  v.  ]\Tarket  Bank.  165  U.  S  538 
552,  41  L.  Ed.  817,  reaffirmed  in  Mc- 
Creerv  Realty  Corooration  v.  Equitable 
Nat.  Rank.  203  U.  S.  584,  51  L.  Ed.  328. 

73.  Representation  by  assignee  in  bank- 
ruptcv. — Chubb  v.  Upton,  95  U.  S.  665  24 
L.   Ed.   523. 
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VIII.     Charters,    and    Their   Amendment,    Repeal   and    Extension. 

A.  Charter  Defined  and  Effect  as  Notice. — A  charter,  in  the  sense  here 
used,  is  an  instrument  or  authority  from  the  sovereign  power,  bestowing  rights 
or  privileges;  as  it  is  briefly  expressed,  it  is  an  act  of  incorporation,^-*  and  an 
amendment   thereto   may   be   treated   as   part   thereofJ^ 

Charter  as  Notice. — A  corporation  cannot  vary  from  the  object  of  its  crea- 
tion, and  persons  dealing  with  a  company  must  take  notice  of  whatever  is  con- 
tained in  the  law  of  its  organization.'^^ 

Law  of  Existence. — Every  corporation  necessarily  carries  its  charter  where- 
ever  it  goes,  for  that  is  the  law  of  its  existence.''' 

B.  Corporation  Takes  Charter  Subject  to  General  Laws.— See  post, 
"Presumption  against  Immunity  from  Legislative  Control,"  VIII,  C,  2.  Bv 
accepting  incorporation  under  the  laws  of  a  state,  the  corporation  submits  itself 
to  the  laws  of  the  state  then  in  force,  not  inconsistent  with  the  express  pro- 
visions  of    its   charter.' s   And    the   general   incorporation   act   of   a   state    under 


74.  Definition. — Humphrey  v.  Pegues, 
16  Wall.  244,  248,  21   L.   Ed.  326. 

75.  An  amendment  to  a  charter  may  be 
treated  as  part  of  the  charter,  in  a  subse- 
quent statute  giving  certain  privileges 
"granted  by  the  charter."  Humphrey  v. 
Pegues,  16  Wall.  244,  21  L.  Ed.  326.  And 
see  post,  "Supplementary  Charters  and 
Amendments,"  VIII,  C.  1,  a,   (3). 

Restrictions  in  charter  of  predecessor 
corporation. — See  post,  "Succession," 
XV.  B. 

76.  Charter  as  notice. — Scovill  t'.  Thayer, 
105  U.  S.  143.  1.50,  26  L.  Ed.  968;  Zabriskie 
V.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16 
L  Ed.  488;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  42. 
35  L.  Ed.  55;  Louisville,  etc.,  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  43  L. 
Ed.  1081;  Canada  Southern  R.  Co.  v.  Geb- 
hard,   109  U.   S.   527.  27   L.   Ed.   1020. 

"When  the  corporation  is  created  by  a 
charter  granted  by  the  legislature,  any 
person  dealing  with  it  is  bound  to  take 
notice  of  the  terms  of  the  charter,  and  of 
the  general  laws  restricting  or  defining 
the  powers  of  the  corporation.  Pearce  v. 
Madison,  etc.,  R.  Co..  21  How  441,  16  L. 
Ed.  184;  Zabriskie  v.  Cleveland,  etc.,  R. 
Co,  23  How.  381,  398,  16  L.  Ed.  488; 
Thomas  v.  Railroad  Co..  101  U.  S.  71,  25 
L  Ed  950;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290.  630,  30 
L.  Ed.  83.  In  like  manner,  when  the  cor- 
poration is  formed  under  general  laws,  by 
the  recording  or  filing  in  a  public  office 
of  the  required  articles  of  association  and 
certificate,  any  person  dealing  with  the 
association  is  bound  to  take  notice  of  the 
documents  recorded  or  filed,  upon  which, 
as  authorized  and  controlled  by  the  gen- 
eral laws,  depend  the  existence  of  the  cor- 
poration, the  extent  of  its  corporate  pow- 
ers, and  its  capacity  t^  act  as  a  corpora- 
tion." McCormick  v.  Market  Bank,  165 
U.  S.  538.  550,  41  L.  Ed.  817.  reaffirmed  in 
McCreery  Realty  Cornoration  v.  Eoni- 
table  Nat.  Bank,  203  U.  S.  584,  51  L.  Ed. 
328-  Oregon  R.,  etc.,  Co.  ?;.  Oregonian  R. 
Co.,'  130  U.  S.  1,  25.  32  L.  Ed.  837;  Central 
Transp.  Co.  v.  Pullman's   Palace  Car  Co., 


139  U.  S.  24.  48,  35  L.  Ed.  55;  De  La 
Vergne,  etc.,  Mach.  Co.  v.  German  Sav. 
Institution.  175  U.  S.  40,  59,  44  L.  Ed.  65. 
See,  also,  Pittsburg,  etc.,  R.  Co.  v.  Keokuk, 
etc..  Bridge  Co.,  131  U.  S.  371.  384,  33  L. 
Ed.  157;  Salt  Lake  City  v.  Hollister,  118 
U.  S.  256,  263,  30  L.  Ed.  176.  See  post, 
"Such  as  Charter  and  Laws  Confer,"  XI, 
A,   1.         _ 

But  this  rule  does  not  apply  to  cases 
where  a  corporation  acts  within  the  range 
of  its  general  authority,  but  fails  to  com- 
ply with  some  formality  or  regulation 
which  it  should  not  have  neglected,  but 
has.  Zabriskie  v.  Cleveland,  etc..  R.  Co., 
23  How.  381,  398,  16  L.  Ed.  488;  Louis- 
ville, etc.,  R.  Co.  V.  LQuisville  Trust  Co., 
174  U.  S.  552,  571,  43  L.  Ed.  1081.  See 
post,  "Ultra  Vires  Acts,"  XII.  See,  also, 
the  title   NOTICE. 

Every  creditor  of  a  corporation  must 
be  presumed  to  understand  the  nature  and 
incidents  of  siich  a  body  politic,  and  to 
contract  with  reference  to  them.  Mumma 
V.  Potomac  Co.,  8  Pet.  281,  8  L.  Ed.  945; 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U. 
S.    574,    584,   28    L.    Ed.    1084. 

Provisions  in  charter  of  foreign  corpo- 
ration.—See  the  titles  FOREIGN  COR- 
PORATIONS;   INSURANCE. 

Judicial  notice. — See  the  title  EVI- 
DENCE. 

77.  Charter  as  law  of  existence. — Relfe 
V  Rundle.  103  U.  S.  222,  26  L.  Ed.  337; 
Railroad  Co.  v.  Koontz,  104  U.  S.  5,  11, 
26  L.  Ed.  643;  Canada  Southern  R.  Co. 
V.  Gebhard,  109  U.  S.  527,  537.  27  L.  Ed. 
1020.  See  Nashua  Sav.  Bank  v.  Anglo- 
American  Land,  etc.,  Co.,  189  U.  S.  221, 
230,  47  L.  Ed.  782;  Paul  V.  Virginia.  8 
Wall.  168.  19  L.  Ed.  357.  See  the  title 
FOREIGN   CORPORATIONS. 

Authentication  as  private  act. — See  the 
title    STATUTES. 

Construction. — See  post,  "Presumption 
against  Immunity  from  Legislative  Con- 
trol." VIIT.   C,  2. 

78.  Subjection  to  general  law. — Chicago, 
etc.,  R.  Co.  V.  Zernecke,  183  U.  S.  582,  46 
L.  Ed.  339;  Pennsylvania  R.  Co.  v.  Miller, 
132   U.    S.   75,   83.  33   L.    Ed.   267;    Corry   V. 
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which  a  corporation  was  incorporated,  must  be  regarded  as  entering  into  and 
forming  part  of  the  charter  of  the  corporation/ ^  when  not  inconsistent  with 
the  express  provis'.ons  of  the  charter. ^^^ 

C.  Charter  as  Coi^ract,  and  Amendment  or  Repeal  Thereof — 1.  Char- 
ter AS  Contract  Inviolable  by  Lugislation — a.  In  General — (1)  State- 
ment of  Rule. — A  charter  from  the  state  to  a  private  corporation  creates  a  con- 
tract within  the  protection  of  the  clause  of  the  federal  constitution  prohibitino- 
its   impairment   by   state   legislation.si      It   is   now   too  late   to  contend   that   the 


Baltimore,  196  U.  S.  466,  477.  49  L.  Ed. 
566;  Relfe  v.  Rundle,  103  U.  S  222.  26  L. 
Ed.  337.  See  post,  "In  Statutes  or  Con- 
stitution," VIII,  C,  4,  a,  (2). 

A  corporation  takes  its  charter  subject 
to  the  general  law  of  the  state,  and  to  such 
chan2:es  as  may  be  made  in  such  general 
law,  and  subject  to  future  constituti'cnal 
provisions  or  future  general  legislation, 
when  there  was  no  prior  contract  with  the 
corporation  exempt'-^^  it  from  liability  to 
such  future  general  legislation,  in  respAct 
of  the  subject  matter  involved.  Penns>\l- 
vania  R.  Co.  v.  Miller,  132  U.  S.  75,  83.  33 
L.  Ed.  267,  citing  Baltimore,  etc.,  R.  Co. 
V.  Nesbit,  10  How.  395,  399,  400.  13  L. 
Ed.  469;  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166.  20  L.  Ed.  557;  Railroad  Co.  v. 
Hecht,  95  U.  S.  168,  170,  24  L.  Ed.  423; 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25.  32, 
33,  24  L.  Ed.  989;  Newton  v.  Commission- 
ers. 100  U.  S.  548,  557,  25  L.  Ed.  710;  Mis- 
souri Pac.  R.  Co.  V.  Humes,  115  U.  S. 
512,  29  L.  Ed.  463;  1  Hare's  American 
Const.  Law.  609,  610;  2  Morawetz  on  Pri- 
vate Corporations,  2d  ed.,  §§  1062,  1065, 
1067;  Cooley's  Const.  Limit.,  4th  Ed.  574, 
716.  See  the  same  principle  laid  down  in 
Chicago,  etc.,  R.  Co.  v.  Minnesota.  134 
U.  S.  418,  455,  33  L.  Ed.  970;  Minneapolis, 
etc..  R.  Co.  V.  Minnesota,  134  U.  S.  467, 
33  L.  Ed.  985;  Chicago,  etc..  R.  Co.  v. 
Iowa,  94  U.  S.  155,  161.  24  L.  Ed.  94.  See, 
also.  Louisville,  etc..  R.  Co.  v.  Kentucky, 
161   U.   S.    677,    692,   40   L.    Ed.    849. 

"In  Salt  Co.  V.  East  Saginaw.  13  Wall. 
373,  20  L.  Ed.  611,  it  was  said  by  Mr. 
Justice  Bradley,  in  delivering  the  opinion 
of  the  court,  page  378.  that:  'Corporations 
formed  under  general  laws  in  place  of 
special  charters,  like  the  Ohio  banks  un- 
der the  general  banking  law  of  that  state, 
are  entitled  to  the  benefit  of  specific  pro- 
visions and  exemptions  contained  in  those 
laws,  which  are  regarded  in  the  same 
light  as  if  inserted  in  special  charters.' " 
Stanislaus  County  v.  San  Joaquin,  etc.. 
Irrigation  Co.,  192  U.  S.  201.  206.  48  L. 
Ed.  406.  See,  also,  State  Bank  v.  Knoop, 
16    How.    369.    380.    14    L.    Ed.    977. 

Where  a  corporation  changes  its  busi- 
ness, under  the  provisions  of  a  general  law 
authorizing  it  to  do  so,  when  it  assumes 
to  make  use  of  the  privileges  granted  to 
it  under  the  act  last  named,  it  must  do 
so  subject  to  the  constitution  and  laws 
existing  at  the  time  when  that  act  was 
passed,  and  its  rights  and  privileges  must 
be    exercised    in     subordination      thereto. 


Memphis     City    Bank    v.    Tennessee,    161 
U.    S.    186.   192,   40_L.    Ed.    664. 

79.  General  incorporation. — Freeport 
Water  Co.  v.  Freeport  City,  180  U.  S.  587, 
596.   45    L.    Ed.   679. 

80.  Although  one  section  of  the  charter 
subjected  the  company  to  fhe  general  act, 
yet  the  provision  is  to  be  construed  as 
subject  only  when  not  inconsistent  with 
the  express  provisions  of  the  charter. 
Frost  V.  Frostburg  Coal  Co.,  24  How. 
278,  283,  16  L.   Ed.  637. 

But  if  the  provisions  of  a  special  char- 
ter or  a  special  authority  derived  from 
the  legislature,  can  reasonably  well  con- 
sist with  general  legislation  whose  words 
are  not  absolutely  harmonious  with  it.  the 
two  are  to  be  deemed  to  stand  together; 
one  as  the  general  law  of  the  land,  the 
other  as  the  law  of  the  particular  case. 
State  V.  Stoll,  17  Wall.  425,  21  L.  Ed.  650. 
See  the  title  BANKS  AND  BANKING, 
vol.  3,  p.   1. 

Reserved  right  of  amendment  or  repeal 
in  constitution  or  statute. — See  post, 
"Where  Power  Is  Reserved  to  Amend  or 
Repeal."  VIII,  C,  4. 

81.  Charter  as  inviolable  contract. — 
Looker  v.  Mavnard.  179  U.  S.  46,  51, 
45  L.  Ed.  79;  Terrett  v.  Taylor.  9  Cranch 
43.  52.  3  L.  Ed.  650;  Dartmuoth  College 
V.  Woodward,  4  Wheat.  518.  4  L.  Ed.  629: 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  Ed.  773;  Providence 
Bank  v.  Billings,  4  Pet.  514.  7  L.  Ed.  939; 
Gordon  v.  Appeal  Tax  Court,  3  How.  133. 
137,  11  L.  Ed.  529;  West  River  Bridge 
Co.  V.  Dix,  6  How.  507,  531.  542,  12  L.  Ed. 
535;  Woodruff  v.  Trapnall,  10  How.  190, 
13  L.  Ed.  383;  Paup  v.  Drew,  10  How.  218. 
13  L.  Ed.  394;  Richmond,  etc.,  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  71,  82.  14  L.  Ed. 
55;  Trustees  for  Vincennes  University  v. 
Indiana,  14  How.  268.  14  L.  Ed.  416;  State 
Bank  v.  Knoop.  16  How.  369,  380.  14  L. 
Ed.  977;  Ohio  Life  Ins.  etc..  Co.  r.  Debolt, 
16  How.  416,  14  L.  Ed.  997;  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  Ed.  401; 
Mechanics',  etc..  Bank  v.  Debolt,  18  How. 
380.  15  L.  Ed.  458;  Mechanics,'  etc..  Bank 
V.  Thomns,  18  How.  384.  15  L.  Ed.  460; 
Ohio  Life  Ins.,  etc..  Co.  v.  Debolt,  16 
How.  416.  14  Tv.  Ed.  997;  JeflFerson  Branch 
Bank  v.  SVelly,  1  Black  436,  17  L.  Ed. 
173;  Franklin  Branch  Bank  v.  Ohio.  I 
Black  474,  17  L.  Ed.  180;  Wright  v.  SilK 
2  Black  544.  17  L.  Ed.  333:  The  Bine- 
hamton  Bridge.  3  Wall.  51,  73,  18  L.  Ed. 
137:  Home  of  the  Friendless  v.  Rouse,  S 
Wall.    430,    19    L-    Ed.    495;    Pennsylvania 
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charter  of  a  corporation  is  not  a  contract  within  the  meaning  of  that  clause  in 
the  constitution  of  the  United  States  which  prohibits  a  state  from  passing  any 
law  impairing  the  obligation  of  a  contract.  Whatever  is  granted  is  secured, 
subject  only  to  the  limitations  and  reservations  in  the  charter,  or  in  the  laws  or 
constitutions  which  govern  it.^^  -^q^  does  it  make  any  difference  that  the  uses 


College    Cases,    13    Wall.    190,    218,    20    L. 
Ed.   550;   Wilmins;ton   Railroad  ■?'.  Reid,  13 
Wall.    264,    266,    20    L.    Ed.    568;    Raleigh, 
etc.,    R.    Co.   V.    Reid,   13   Wall.   269,   20    L. 
Ed.    570;    Salt    Co.    v.     East    Saginaw,    13 
Wall.   373,   378,  20   L-   Ed.  611;   Tomlinson 
V.    Jessup,    15    Wall.    454.    21    L.    Ed.    204; 
Miller  v.  The   State,  15  Wall.  478,  488,  21 
L.    Ed.    98;    Holyoke    Co.    v.    Lyman,    15 
Wall.    500,    511,    21    L.    Ed.    133;    Davis    v. 
Gray,    16    Wall.    203,   232.    21    L.    Ed.    447; 
Humphrey  v.  Pegues.   16  Wall.  244,  21   L. 
Ed.  326;  Delaware  Railroad  Tax,  18  Wall. 
206,   235,   21   L.   Ed.   888;   Pacific   R.   Co.  v. 
Magiiire,   20   Wall.    36,    43,   22    L.    Ed.    282; 
Bailey    v.    Maguire,    22    Wall.    215,    22    L. 
Ed.    850;    Morgan   v.    Louisiana,    93    U.    S. 
217    223,  23   L.   Ed.  860;   Callaway  County 
V.    Foster,    93    U.    S.    567.    23    L.    Ed.    911; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  155, 
24   L.   Ed.    94;    Stone  v.   Wisconsm,   94   U. 
S.    181,    185,    24    L.    Ed.    102.   per    Field,   J., 
dissenting;   New  Jersey  v.   Yard,  95  U.   S. 
104.  24  L.  Ed.  352;  Railroad  Co.  v.  Hecht, 
95  il    S.  168,  24  L.  Ed.  423;  Farrington  v. 
Tennessee,    95    U.    S.    679,    24    L.    Ed.    558; 
Railroad   Co.  v.   Maine,  96  U.   S.   499,   507, 
24    L.    Ed.    836;    Fertilizing    Co.    v.    Hyde 
Park    97    U.    S.    659,    672,    24    L.    Ed.    1036; 
University  v.   People,  99   U.   S.   309,   25   L. 
Ed     387-    Newton    v.    Commissioners,    100 
U   S    548,  557,  25  L.  Ed.  710;  Stone  v.  Mis- 
sissippi,   101    U.    S.    814,    25    L.    Ed.    1079; 
United   States  v.  Knox,  102  U.  S.  422,  424 
26  L.   Ed.  216;   Bank  v.  Tennessee,  104  U. 
S     493     26    L.    Ed.     810;      Greenwood      v. 
Freight    Co.,   105   U.    S.    13,    17,   26    L.    Ed. 
961-    Asylum    v.    New    Orleans.    105    U.    S. 
362'  26    L.    Ed.    1128;    Ruggles    v.    Illinois, 
lOs'u.  S.  526,  536,  27  L.  Ed.  812;  Susque- 
hanna  Boom    Co.   V.   West    Branch   Boom 
Co..  110  U.  S.  57,  28  L.   Ed.  69;   New  Or- 
leans  Gas  Co.  V.  Louisiana  Light   Co.,  115 
U.  S.  650,  660.  29  L.  Ed.  516;  New  Orleans 
Waterworks     Co.     v.     River>=,     115     U.     S. 
674    29   L    Ed.   525;   Loui<=ville   Gas   Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683.  29  L.  Ed. 
510;    Tennessee   v.    Whitworth,    117    U.    S. 
l'>9'  '>9  L    Ed.  830;  Pennsylvania  R.  Co.  v. 
Miller,    132    U.    S.    75,    83,    33    L-    Ed.    267; 
New     Orleans    v.     New    Orleans     Water- 
works   Co.,    142   U.    S.    79,    35    L.    Ed.    943; 
Hamilton    Gas   Light,   etc.,   Co.   v.    Hamil- 
ton   City,    146    U.    S.    258,    270,    36    L.    Ed 
963-    Mononcrahela    Nav.    Co.     v.      United 
States,   148   U.    S.   312,   344,   37   L.   Ed.   463; 
People  V.   Cook,   148   U.   S.   397,   407,   37   L. 
Ed    498-  Bank  v.  Tennes=ee,  161  U.  S.  134. 
40    L     Ed.    645;    Shelby   County   v.    Union, 
etc     Bank,   161   U.    S.   149.   155,   40   L.   Ed. 
650-    Pearsall   v.    Great    Northern    R.    Co 
16l'U    S    646,  660,  40  L.  Ed.  838;  Citizens 
Bank  'v.    Parker,    192   U.    S.   73.   48    L.   Ed. 
346-    Cleveland  v.   Cleveland   City   R.    Co., 


194  U.  S.  517,  48  L.  Ed.  1102;  Cleveland  v. 
Cleveland  Electric  R.  Co.,  201  U.  S.  529, 
540,  50  L.  Ed.  854;  Blair  v.  Chicago,  201 
U.  S.  400,  472,  50  L.  Ed.  801.  See,  gener- 
ally, the  title  CONSTITUTIONAL  LAW. 
See,  also.  United  States  v.  Stockslager, 
129  U.  S.  470,  477,  32  L.  Ed.  785;  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  475, 
36  L.  Ed.  1018  (dissenting  opinion),  St. 
Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92,  103,  37  L.  Ed.  380;  Reagan  v.  Farm- 
ers' Loan,  etc.,  Co..  154  U.  S.  362,  392,  38 
L.   Ed.   1014. 

As  to  vested  rights  generally  in  charter 
or  franchise.— See  the  title  CONSTITU- 
TIONAL   LAW,   ante,    p.    1. 

As  showing  general  trend  of  opinion  in 
the  supreme  court  on  the  subject  of  cor- 
porate charters  and  vested  rights,  see 
epitome  of  previous  cases  in  the  opinion 
of  the  court  in  Pearsall  v.  Great  Northern 
R.  Co.,  161  U.  S.  646,  647,  664,  40  L.  Ed. 
838. 

82.  Ruggles  V.  Illinois,  108  U.  S.  526, 
536,  27  L.  Ed.  812;  Chicago,  etc.,  R.  Co. 
V.  Iowa.  94  U.  S.  155,  24  L.  Ed.  94;  Green- 
wood V.  Freight  Co.,  105  U.  S.  13,  26  L. 
Ed.  961;  Delaware  Railroad  Tax,  18  Wall. 
206,  225,  21  L.  Ed.  888;  Central  R.,  etc., 
Co.  V.  Georgia,  92  U.  S.  665,  23  L.  Ed. 
757. 

"Such  a  charter,  when  accepted  by  the 
corporators,  is  undoubtedly  a  contract 
that  the  powers,  privileges  and  franchises 
granted  shall  not  be  restrained,  controlled 
or  destroyed  without  their  consent,  un- 
less a  power  for  that  purpose  is  reserved 
to  the  legislature  in  the  act  of  incorpora- 
tion or  in  some  prior  general  law,  in 
operation  at  the  time  the  act  of  incorpo- 
ration was  passed."  Holyoke  Co.  v.  Ly- 
man, 15  Wall.  500,  21  L.   Ed.   133. 

"By  the  decision  in  the  leading  case  of 
Dartmouth  College  v.  Woodward.  4 
Wheat.  518,  4  L.  Ed.  629,  it  was  estab- 
lished that  a  charter  from  the  state  to  a 
private  corporation  created  a  contract, 
within  the  meaning  of  the  clause  in  the 
constitution  of  the  United  States  for- 
bidding any  state  to  pass  any  law  im- 
pairing the  obligation  of  contracts;  and 
con=eqneiitly  that  a  Statute  of  the  state 
of  New  Hampshire,  increasing  the  num- 
ber of  the  trustees  of  Dartmouth  College 
as  fixed  by  its  charter,  and  providing  for 
the  appointment  of  a  majority  of  the 
trustees  by  the  executive  government  of 
■  New  Hampshire,  instead  of  by  the  board 
of  trustees  as  the  charter  provided,  was 
unconstitutional  and  void."  Looker  v. 
Mavnard,  179  U.  S.  46,  51,  45  L.   Ed.  79. 

"The  whole  doctrine  of  vested  risrhts 
as  applied  to  the  charters  of  corporations 
is    based     upon     Dartmouth      College      v. 
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of  thf"  corporation  are  public,  if  the  corporation  itself  be  private. ^3 

(2)   Executed  Contracts. — Charters  of  private  corporations  are  executed  con- 
tracts,84  even  though  the  corporation  is  not  in  esse  at  the  date  of  the  o-rant  ^^ 

Charter    of    railroad     corporation— The 

cases  of  Munn  v.  Illinois,  94  U  S  113  '^4 
L.  Ed  77;  Chicago,  etc.,  R.  Co.  v.  Iowa, 
94  U.  S.  155,  24  L.  Ed.  94;  Peik  v.  Chi- 
cago, etc.,  R.  Co.,  94  U.  S.  164,  24  L  Ed 
97;  Winona,  etc.,  R.  Co.  v.  Blake,  94  U. 
S.  180,  24  L.  Ed.  99.  establish,  among 
others,  the  principle  that  the  charter  of 
a  railroad  corporation  is  a  contract  within 
the  meaning  of  the  contract  clause  of  the 
federal  constitution.  Ruggles  v.  Illinois 
108  U.  S.  526.  537,  27  L.  Ed.  812.  See 
Peoples'  Railroad  v.  Memphis  Railroad.  10 
Wall.  38.  19   L.   Ed.  844. 

"A  railroad  corporation  is  a  private  cor- 
poration, though  its  uses  are  public,  and 
a  contract  embodied  in  terms  in  its  pro- 
visions, or  necessarily  implied  by  them, 
is  within  the  constitutional  clause  pro- 
hibiting legislation  impairing  the  obliga- 
tion of  contracts."  Georgia  R.,  etc  Co 
V.  Smith.  128  U.  S.  174,  182,  32  L.  Ed.'  37?! 
See,   generally,    the    title    RAILROADS. 

83.  Uses  may  be  public  if  corporation 
be  private.— Delaware  Railroad  Tax  18 
Wall.  206,  225.  21  L.  Ed.  888;  Georgia',  R., 
etc.,  Co.  V.  Smith,  128  U.  S.  174,  182  32 
L.   Ed.   377. 

The  contract  is  equally  protected  from 
the  legislative  interference,  whether  the 
public  be  intrusted  with  the  exercise  of 
its  franchise  or  the  charter  be  granted 
for  the  sole  benefit  of  the  corporators. 
Delaware  Railroad  Tax,  18  Wall.  206  225, 
21    L.    Ed.    888. 

84.  As  executed  contracts. — "Charters 
of  private  corporations  are  regarded  as 
executed  contracts  between  the  state  and 
the  corporators,  and  the  rule  is  well  set- 
tled that  the  legislature,  if  the  charter 
doesnot  contain  any  reservation  or  other 
provision  modifying  or  limiting  the  na- 
ture of  the  contract,  cannot  repeal,  im- 
pair, or  alter  such  a  charter  against  the 
consent  or  without  the  default  of  the  cor- 
poration, judicially  ascertained  and  de- 
clared. Subsequent  legislation,  altering 
or  modifying  such  a  charter,  where  there 
is  no  such  reservation,  is  plainly  unau- 
thorized, if  it  is  prejudicial  to  the  rights 
of  the  corporators,  and  was  nassed  with- 
out their  assent."  Miller  v.  The  State.  15 
Wall.  478,  488,  21  L.  Ed.  98.  See  Holyoke 
Co.  V.  Lyman,  15  Wall.  500,  511,  21  L.  Ed. 
133;  Railway  Co.  v.  Philadelphia,  101  U. 
S.  528.  539,  25  L.  Ed.  912;  Pennsylvania 
Colleee  Cases,  13  Wall.  190,  212.  20  L. 
Ed.  550.  See  ante.  "Statement  of  Rule." 
VIII,  C,  1,  a,  d);  oost.  "Consideration  of 
Contract,"  VIII,  C,  1,  b.  (2). 
,  85.  It  is  not  necessary  in  order  to  ren- 
der the  grant  of  the  charter  or  franchise 
a  contract,  that  the  corporation  upon 
which  it  was  bestowed  should  be  in  ex- 
istence at  the  date  of  the  grant.  It  is 
sufficient  that  the  corporation  should  upon 


Woodward,  4  Wheat.  518,  4  L.  Ed.  629, 
in  which  the  broad  proposition  was  laid 
down  that  such  charters  were  contracts 
within  tlie  meaning  of  the  constitution, 
and  hen^e  that  an  act  of  the  state  legis- 
lature altering  a  charter  in  any  material 
respect  was  unconstitutional  and  void.  The 
doctrine  of  this  case  has  been  subjected 
to  more  or  less  criticism  by  the  courts 
and  the  profession,  but  has  been  reaffirmed 
and  applied  so  often  as  to  have  become 
firmly  established  as  a  canon  of  American 
jurisprudence."  Pearsall  v.  Great  North- 
ern R.  Co.,  161  U.  S.  646,  660,  40  L.  Ed. 
838. 

"Subsequent  cases  have  settled  the  law 
that,  wWerev-r  property  rights  have  been 
acqjired  by  virtue  of  a  corporate  charter, 
such  rig'.its,  so  far  as  they  are  necessary 
to  th<;  full  and  complete  enjoyment  of 
the  main  object  of  the  grant,  are  contracts, 
and  beyond  the  reach  of  destructive  legis- 
lation. Even  before  the  Dartmouth  Col- 
lege case  was  decided,  it  was  held  by  this 
court  that  grants  of  land  made  by  the 
Crown  to  colonial  churches  were  irrevoca- 
ble, and  that  property  purchased  by,  or 
devised  to  them,  prior  to  the  adoption  of 
tlie  constitution,  could  not  be  diverted  to 
other  purposes  by  the  states  which  suc- 
ceeded to  the  sovereign  power  of  the  colo- 
nies. Terrett  v.  Taylor,  9  Cranch  43.  3 
L.  Ed.  650;  Pawlet  v.  Clark,  9  Cranch  292, 
3  L.  Ed.  735;  Society  for  the  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat. 
464,  5  L.  Ed.  662.  Indeed,  the  sanctity  of 
charters  vesting  in  grantees  the  title  to 
lands  or  other  property  has  been  vindi- 
cated in  a  large  number  of  cases."  Pear- 
sall V.  Great  Northern  R.  Co.,  161  U.  S. 
646.  661,  40  L.  Ed.  838,  citing  Davis  v. 
Gray.  16  Wall.  203,  21  L.  Ed.  447;  Fletcher 
V.  Peck,  6  Cranch  87,  137.  3  L.  Ed.  162; 
Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed. 
848;  United  States  v.  Schurz.  102  U.  S. 
378.  26  L.  Ed.  167;  Noble  V.  Union  River 
Logging  R.  Co.,  147  U.  S.  165,  37  L.  Ed. 
123 

Charters  acquired  in  America  from  the 
crown,  before  the  revolution,  were  unaf- 
fected bv  it.  Dartmouth  College  z'. 
Woodward.  4  Wheat.  518,  707.  4  L.  Ed. 
639.  See  Society  for  the  Prooagation  of 
the  Gospel  v.  New  Haven,  8  Wheat.  464, 
481.  5  L.  Ed.  662;  Terrett  v.  Taylor,  9 
Cranch    43.    3    L.    Ed.    6.-0. 

The  charter  of  a  private  eleemosjmary 
corporation  is  a  franchise,  or  incorporeal 
hereditament,  or  a  contract  or  a  grant,  in 
which  it  is  not  competent  for  the  legisla- 
ture to  interfere,  unless  the  state  has  re- 
s'^rved  the  power  to  do  so.  (Opinion  of 
Washington,  J.)  Dartmouth  College  v. 
Woodward.  4  Wheat.  518,  662,  4  L.  Ed. 
629;  Terrett  v.  Taylor,  9  Cranch  43,  3  L. 
Ed.  650. 
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between   the  lawmaking   body  and   the   corporators.^^ 

(3)  Supplementary  Charters  and  Amendments. — A  charter  authorizing 
a  turnpike  company  to  build  a  pike  road  and  collect  tolls  is  a  contract ;  but  it 
relates  only  to  the  turnpike  then  authorized  to  be  constructed.  Any  subsequent 
donations  or  franchises  granted  by  the  state  stand  upon  their  own  considera- 
tions and  depend  for  their  continuance  upon  their  own  terms. ■^'  But  an  amend- 
ment of  a  corporate  charter  when  accepted,  forms  a  part  of  the  contract  from 
the  date  of  acceptance,  and  becomes  obligatory  in  its  character. ^^ 

(4)  Valuable  Privileges  and  Franchises  Conducing  to  Acceptance. — See  post, 
"What  Constitutes  Impairment  of  the  Contract,"  VIII,  C,   1,  d. 

(a)  In  General. — Every  valuable  privilege  given  by  a  corporate  charter,  and 
which  conduced  to  an  acceptance  of  it  and  an  organization  under  it,  is  a  con- 
tract which  cannot  be  changed  by  the  legislature,  where  the  power  to  do  so  is 
not  reserved  in  the  charter.^^     Such  corporate  franchises  partake  of  the  nature 


coming  into  existence  accept  the  grant  of 
the  charter  or  franchise.  As  soon  as  it 
is  in  esse,  and  the  franchises  and  property- 
become  vested  and  executed  in  it,  the 
grant  is  just  as  much  an  executed  con- 
tract as  if  its  prior  existence  had  been 
established  for  a  century.  (Opinion  of 
Story,  J.)  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  691,  693,  4  L.  Ed. 
629.  See  ante,  "Status  before  Incorpora- 
tion." Ill,  E. 

86.  Between  legislature  and  the  corpo- 
rators.— "The  charter  of  a  private  corpo- 
ration is  a  contract  between  the  lawmak- 
ing power  and  the  corporators,  and  the 
rights  and  obligations  of  the  latter  are 
to  be  measured  accordingly."  United 
States  V.  Knox,  102  U.  S.  422,  424.  26  L. 
Ed.  216;  State  Bank  v.  Knoop.  16  How. 
369,   14  L.   Ed.  977. 

87.  Supplementary  franchise. — Turn- 
pike Co.  V.  Illinois,  96  U.  S.  63,  68,  24  L. 
Ed.  651.  See  post,  "Scope  and  Construc- 
tion of  Clause  Reserving  Right,"  VIII,  C, 
4,  b;  "Repeal  of  Charter  or  Franchise," 
VITI,  C,  1.  d,  (4).  See  the  title 
BRIDGES,  vol.  3,  p.   529. 

As  to  consideration  generally,  see  post, 
"Consideration  of  Contract,"  VIII,  C,  1, 
b,    (2). 

88.  Amendment  of  charter. — Tomhnson 
V.  Jessup,  15  Wall.  454,  458,  21  L.  Ed.  204; 
Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.    534,    552,    11   L.    Ed.   714. 

The  statute  of  a  state  may  make  a  con- 
tract as  well  by  reference  to  a  previous 
enactment  making  one.  and  extending  the 
rights,  etc.,  granted  by  such  enactment  to 
a  new  party,  as  by  direct  enactment  set- 
ting forth  the  contract  in  all  its  particu- 
lar terms.  And  a  third  contract  may  be 
made  in  a  subsequent  statute  by  importa- 
tion from  the  previously  imported  con- 
tract, in  the  former  statute,  and  a  fourth 
contract  by  importation  from  a  third.  The 
Binghamton  Bridge,  3  Wall.  51,  18  L.  Ed. 
137. 

Consideration  for  amendment  granting 
exclusive  privileges. — Where  it  is  argued, 
that,  as  the  old  charter  conferred  upon 
it  no  exclusive  privileges,  the  granting  of 
such  privileges  in  an   amendment   thereof 


was  without  consideration,  and  is  to  be 
deemed  a  mere  gratuity,  to  this  it  is  suffi- 
cient to  answer  that,  apart  from  the  pub- 
lic services  to  be  performed,  the  obliga- 
tions of  the  company  were  enlarged  by 
the  later  act,  and  its  rights  under  the 
former  materially  lessened  and  burdened 
in  the  following  particulars:  The  amended 
charter  limited  the  prolits  of  the  company 
as  they  were  not  limited  under  the  origi- 
nal charter;  limited  the  amount  to  be 
annually  charged  the  city  per  lamp  to 
$35,  no  matter  what  its  actual  cost  was, 
while,  under  the  original  charter,  the  com- 
pany was  entitled  to  charge  the  city  for 
the  actual  cost  of  supplying,  lighting  and 
extinguishing  lamps,  not,  however,  ex- 
ceeding the  average  charges  in  certain 
cities;  and  by  the  amended  charter,  the 
company  was  required  to  extend  its  mains 
when  its  income  from  lights  would  amount 
to  seven  per  cent,  on  such  extensions, 
while  under  the  original  charter  such  ex- 
tensions were  not  required  unless  its  in- 
come therefrom  would  pay  eight  per  cent. 
These  concessions  upon  the  part  of  the 
company  seem  to  be  of  a  substantial  char- 
acter, and  constituted  a  sufficient  considera- 
tion to  uphold  the  grant  of  exclusive  privi- 
leges. If  the  consideration  appears  now 
to  be  inadequate,  upon  the  money  basis, 
that  was  a  matter  for  legislative  determi- 
nation, behind  which  the  courts  should 
not  attempt  to  go.  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683,  698,  29 
L.  Ed.  510.  See  post,  "Exclusive  Fran- 
chise," VIII,  C,  1,  a,   (4),   (b). 

89.  Chartered  rights  and  privileges. — ■ 
State  Bnnk  7'.  Knoop,  16  How.  369,  380, 
14  L.  Ed.  977;  Jefferson  Branch  Bank  v. 
Skelly,  1  Black  436,  17  E.  Ed.  173;  West 
River  Bridge  Co.  v.  Dix,  6  How.  507,  12 
L.  Ed.  535;  Holvoke  Co.  v.  Lyman,  15 
Wall.  500.  511,  21  L.  Ed.  133;  Pearsall  v. 
Great  Northern  R.  Co..  161  U.  S  646,  662, 
40  L.  Ed.  838;  Walla  Walla  z;.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  9,  43  L.  Ed.  341; 
Hamilton  Gas  Light,  etc.,  Co.  v.  Hamil- 
ton Citv,  146  U.  S.  258.  36  L.  Ed.  963.  See, 
also.  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co..  115  U.  S.  650,  29  L.  Ed.  516; 
New   Orleans  Waterworks   Co.  v.   Rivers, 
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of  legal  estates. ^^ 

(b)  Exclusive  Franchise. — An  exclusive  franchise,  granted  to  a  private  or 
quasi  public  corporation  by  its  charter,  where  such  a  grant  is  not  prohibited  by 
a  constitutional  provision,  may  be  a  contract  within  the  protection  of  the  federal 
constitution/Ji     But  a  valid  contract  must  have  resulted  from  such  a  grant  of  a 


115  U.  S.  674.  29  L.  Ed.  525;  Louisville 
Gas  Co.  V.  CitizeiTs'  Gas  Co.,  115  U.  S. 
683.  29  L.  Ed.  510;  City  R.  Co.  v.  Citizens' 
Street  R.  Co.,  166  U.  S.  557,  41  L.  Ed.  1114. 

Although  it  is  a  quasi  public  corporation. 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  Ed.  516;  New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  Ed.  525;  St.  Tammany  Water- 
works 7'.  New  Orleans  Waterworks,  120 
U.  S.  64,  30  L.  Ed.  563;  Stein  v.  Bien- 
ville Water  Supply  Co.,  141  U.  S.  67.  77, 
35    L.    Ed.   622. 

Implied  as  well  as  express.  Stone  v. 
Wisconsin.  94  U.  S.  181.  1S6,  24  L.  Ed. 
102,   per    Field,   J.,   dissenting. 

"In  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  4  L.  Ed.  629,  decided  in 
1819,  this  court  announced  principles  on 
the  subject  of  the  protection  that  the 
charters  of  private  corporations  were  en- 
titled to  claim,  under  the  clause  of  the 
federal  Constitution  against  impairing  the 
obligation  of  contracts,  which,  though  re- 
ceived at  the  time  with  some  dissatisfac- 
tion, have  never  been  overruled  in  this 
court.  The  opinion  in  that  case  carried 
the  protection  of  the  constitutional  pro- 
vision somewhat  in  advance  of  what  had 
been  decided  in  Fletcher  v.  Peck,  6 
Cranch  87,  3  L.  Ed.  162,  and  the  preced- 
ing cases,  and  held  that  it  applied  not 
only  to  contracts  between  individuals,  and 
to  grants  of  property  made  bv  the  state 
to  individuals  or  to  corporatiriT;,  but  that 
the  rights  and  franchises  conferred  upon 
private  as  distinguished  from  public  cor- 
porations by  the  legislative  acts  under 
which  their  existence  was  authorized,  and 
the  right  to  exercise  the  functions  con- 
ferred upon  them  by  the  statute,  were, 
when  accepted  by  the  corporators,  con- 
tracts which  the  state  could  not  impair." 
Greenwood  v.  Freight  Co..  105  U.  S.  13, 
20,   26   L.   Ed.   961. 

And  the  grant  of  the  franchise  on  that 
account  can  no  more  be  resumed  by  the 
legislature  or  its  benefits  diminished  or 
impaired  without  the  assent  of  the  cor- 
porators than  any  other  grant  of  property 
or  legal  estate,  unless  the  right  to  do  so 
is  reserved  in  the  act  of  incorporation  or 
in  some  general  law  of  the  state  which 
was  in  operation  at  the  time  the  charter 
was  granted.  Pennsylvania  College  Cases, 
13  Wall.  190,  214,  20  L.  Ed.  550.  See  Salt 
Co.  V.  East  Saginaw,  13  Wall.  373,  378, 
20   L.   Ed.   611. 

And  a  grant  to  an  incorporated  trustee 
for  the  benefit  of  a  particular  cestui  que 
trust,  or  for  any  special,  private  or  public 
charity,  cannot  be  the  less  a  contract  be- 
cause the  trustee  takes  nothing  for  his 
own  benefit.     Dartmouth  College  v.  Wood- 


ward. 4  Wheat.  518,  697.  4  L.  Ed.  629; 
Cleveland  v.  Cleveland  City  R.  Co.,  194 
U.  S.  517.  48  L.  Ed.  1102;  Cleveland  v. 
Cleveland  Electric  R.  Co.,  201  U.  S.  529, 
540,    50   L.    Ed.   854. 

A  chartered  right.— The  right  not 
merely  to  improve  the  river,  but  to  exact 
tolls  for  the  use  of  the  improvement, 
created  by  an  act  of  incorporation,  as  long- 
ago  settled  in  this  court  in  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  518,  4  L.  Ed. 
629,  is  a  contract  which  cannot  be  set  aside 
by  either  party  to  it.  Monongahela  Nav. 
Co.  z:  United  States.  148  U.  S.  812,  34  4, 
37  L.  Ed.  463. 

Franchises  granted  by  municipalities. — 
See  the  title  MUNICIPAL  CORPORA- 
TIONS. And  see  the  titles  treating  of 
the   various   public    service   corporations. 

80.  As  legal  estates. — "Corporate  fran- 
chise^, granted  to  private  corporations,  if 
duly  accepted  by  the  corporators,  partake 
of  the  nature  of  legal  estates,  and  the 
grant,  under  such  circumstances,  if  it  be 
absolute  in  its  terms,  and  without  any 
condition  or  reservation,  importing  a  dif- 
ferent intent,  becomes  a  contract  within 
the  protection  of  that  clause  of  the  con- 
stitution wh'ch  ordains  that  no  state  shall 
pass  any  law  '"ipairing  the  obligation  of 
contracts."  Miller  v.  The  State, ^15  Wall. 
478.  4S8.  21  L.  Ed.  98.  See  Pennsylvania 
College  Cases.  13  Wall.  190,  212,  20  L. 
Ed.  550;  West  River  Bridge  Co.  v.  Dix, 
6  How.  507,  541,  12  L  Ed.  535.  See  ante, 
"Corporate    Franchise,"    IT.    A,    3. 

91.  Exclusive  franchise  a  contrrct. — 
New  Orleans  Gas  Co.  7'.  Louisiana  Light 
Co..  115  U.  S.  6,50.  660.  29  L.  Ed.  .516; 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co., 
115  U.  S.  683,  29  L.  Ed.  510;  New  Orleans 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
29  L  Ed.  525;  Farrington  v.  Tennessee, 
95  U.  S.  679.  683,  24  L.  Ed.  558;  Vicks- 
burg  7'.  Vicksburg  Waterworks  Co.,  202  U. 
S.  453.   50   L.   Ed.   1102. 

The  remaining  class  (after  the  right  to 
the  tangible  property  of  the  corporation, 
and  the  right  to  exercise  the  franchises) 
is  of  those  rights  which  flow  from  ex- 
clusive provisions  in  the  charter — the  right 
to  prevent  others  from  doing  the  same 
things.  It  cannot  he  doubted  that  such  a 
right  is  valuable.  Bienville  Water  Supply 
Co.  7'.  Mobile,  186  U.  S.  212.  223,  46  L. 
Efl.   1132. 

"The  charter  of  the  Crescent  City  Gas- 
Light  Company — to  whose  rights  and 
franchises  the  present  plaintifiF  has  suc- 
ceeded— so  far  as  it  created  a  corporation 
with  authority'  to  manufacture  gas  and  to 
distribute  the  same  bv  means  of  pipes, 
mains,  and  conrluits,  laid  in  the  streets 
and   other   public    ways    of    New    Orleans, 
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franchise, ^2  and  the  grant  must  be  exclusive,   in  terms    (or  by  necessary  impli- 


constkuted,  to  use  the  language  of  this 
conrt  in  the  case  of  the  Delaware  Rail- 
road Tax,  18  Wall.  206,  'a  contract  be- 
tween the  state  and  its  corporators,  and 
wkhin  the  provision  of  the  constitution 
prohibiting  legislation  impairing  the  obli- 
gation of  contracts,'  and  therefore 
'equally  protected  from  legislative  inter- 
fererK-e,  whether  the  public  be  interested 
in  the  exercise  of  its  franchise,  or  the 
charter  be  granted  for  the  sole  benefit  of 
its  corporators.'  See.  also,  Greenwood  v. 
Freight  Co.,  105  U.  S.  13,  20,  26  L.  Ed. 
961;  New  Jersey  v.  Yard,  95  U.  S.  104,  113, 
24  L.  Ed.  352."  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650.  660, 
29  L.  Ed.  516.  See,  in  accord,  Louisville 
Gas  Co.  V.  Citizens'  Gas  Co..  115  U.  S. 
683,  29  L.  Ed.  510;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  29  L. 
Ed.    525. 

And  the  grant  to  the  Louisville  Gas 
Company,  by  the  act  of  January  22,  1869, 
amendatory  of  the  act  of  January  30,  1867, 
of  the  exclusive  privilege  of  erecting  and 
establishing  gas  works  in  the  city  of 
Lotiisville  during  the  continuance  of  its 
charter,  and  of  vending  coal,  gas  light,  and 
supplying  that  municipality  and  its  people 
with  gas  by  means  of  public  works,  that 
is,  by  means  of  pipes,  mains,  and  con- 
d»its  placed  in  and  under  its  streets  and 
public  ways,  constitutes  a  contract  between 
the  state  and  that  company,  the  obliga- 
tion of  which  was  impaired  by  the  charter 
of  the  Citizens'  Gas  Light  Company. 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co., 
115  U.  S.  683,  699,  29  L.  Ed.  510.  See,  in 
accord,  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  6.50.  29  L.  Ed.  516; 
New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674.  29  L.  Ed.  525.  See  the  titles 
GAS;    MUNICIPAL   CORPOR.\TIONS. 

Exclusive  water  privileges. — New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  68],  29  L-  Ed.  525,  which  involved 
the  validity  of  a  municipal  ordinance 
granting  to  one  Rivers  the  privilege  of 
bringing  water  from  the  Mississippi  River 
into  his  hotel,  in  the  city  of  New  Orleans, 
by  means  of  mains  and  pipes  laid  in  its 
streets  and  in  which  it  was  adjudged  that 
so  much  of  the  company's  charter  as  gave 
it  the  exclusive  privilege  before  men- 
tioned was.  within  the  meaning  of  the  con- 
stitution of  the  United  States,  a  contract 
protected  against  impairment,  in  respect 
of  its  obligation,  by  that  provision  of  the 
state  constitution  of  1879  abolishing  the 
monopoly  features  in  the  charters  of  all 
then  existing  corporations  other  than  rail- 
road corporations;  consequently,  that  that 
ordinance  was  void  as  interfering  with  the 
contract  rights  of  the  company.  Fol- 
lowed in  St.  Tammany  Waterworks  v. 
New  Orleans  Waterworks,  120  U.  S.  64, 
65.   30  L.   Ed.   563. 

Upon  the  authority  of  the  latter  case 
(New    Orleans    Waterworks   v.    Rivers)    it 


must  be  held  that  the  carrying  out  by  ap- 
pellant of  its  scheme  for  a  system  of 
waterworks  in  New  Orleans  would  be  in 
violation  of  the  rights  of  the  appellee,  and 
that  the  state  constitution  of  1879,  so  far 
as_  it  assumes  to  withdraw  the  exclusive 
privileges  granted  to  the  appellee,  is  in- 
consistent with  the  clause  of  the  national 
constitution  forbidding  a  state  from  pass- 
ing any  law  impairing  the  obligation  of 
contracts.  St.  Tammany  Waterworks  v. 
New  Orleans  Waterworks,  120  U.  S.  64, 
67,  30  L.  Ed.  563.  But  see,  Bienville 
Water  Supply  Co.  v.  Mobile.  186  U.  S. 
212.  218,  46  L.  Ed.  1132.  where  the  fran- 
chise was  held  not  to  be  exclusive.  See 
the  title  WATER  COMPANIES  AND 
WATERWORKS. 

Exclusive  toll  bridge  right. — The  Bing- 
hamton  Bridge,  3  Wall.  51,  18  L.  Ed.  137; 
West  River  Bridge  Co.  v.  Dix.  6  How. 
507,  531,  12  L.  Ed.  535;  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  326,  29  L.  Ed. 
636.  See  the  title  BRIDGES,  vol.  3,  p. 
521. 

Turnpike  charter. — .-Xud  so  with  turn- 
pike charters.  Turnpike  Co.  v.  Illinois.  96 
U  S.  63,  68.  24  L.  Ed.  651.  See  the  title 
TURNPIKES   AND   TOLL  ROADS. 

Consideration  for  exclusive  franchise. — 
See  ante,  "Supplementary  Charters  and 
Amendments."  VIII,  C,  1,  a,  (3).  See, 
also,  post,  "Charter  Not  Protected  unless 
It  Embodies  a  True  Contract,"  VIII, 
C.  1.  b. 

Relinquishment  of  right  to  regulate 
rates. — See  post.  "Alteration.  Restriction 
or   Regulation,"  VIIT.   C.   1,  d,   (2). 

Passage  under  consolidation  or  succes- 
sion.— See  post,  "Consolidation  and  Suc- 
cession," XV 

92.  "If  there  is  no  contract,  there  is 
nothing  in  the  grant  on  which  the  consti- 
tution could  act.  The  element  of  a  con- 
tract by  the  state  with  the  complainant 
company  did  not  enter  into  the  grant  of 
its  franchise  to  establish  and  operate  a 
system  of  waterworks  in  Mobile."  Bien- 
ville Water  Supplv  Co.  v.  Mobile.  186  U. 
S.  212,  219.  46  L.  Ed.  1132;  Stone  v.  :Missis- 
sippi,  101  U.  S.  814,  25  L.  Ed.  1079;  Charles 
River  Brid.se  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  Ed.  773. 

In  Bienville  Water  Supply  Co.  v.  Mo- 
bile. 186  U.  S.  212.  220,  46  L.  Ed.  1132,  it 
v;as  said,  quoting  approvingly  from  the 
opinion  of  the  Alabama  court  of  appeals, 
that  under  a  constitutional  provision  pro- 
hibiting the  legislature  from  "making  any 
irrevocable  grants  of  special  privileges  or 
immunities:"  "The  exci'.isive  right  of 
the  appellee  to  the  privilege  claimed,  in 
our  opinion,  cannot  be  sustained.  The 
general  assembly  would  itself  have  no 
power  under  the  constitution  to  make 
such  a  grant."  See  post.  "Charter  Not 
Protected  unless  It  Embodies  a  True  Con- 
tract," VIII,   C,  1,  b. 
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cation),  for  the  presumption  is  against  such  grants.^-'' 

Grant  by  Municipal  Ordinance.— See  the  titles  Impairment  of  Obligation 
OF  Contracts;  Municipal  Corporations;  Statutes.  See,  also,  the  titles 
treating  of  the  various  public  service  corporations. 

(5)  Property  Rights. — Wherever  property  rights  have  been  acquired  by  vir- 
tue of  a  corporate  charter,  such  rights,  so  far  as  they  are  necessary  to  the  full 
and  complete  enjoyment  of  the  main  object  of  the  grant,  are  contracts  and 
beyond   the   reach   of  destructive   legislation.^-* 

Grant  of  Lands  by  Charter. — Where  a  state,  in  incorporating  a  railroad 
company,  made  a  large  grant  of  lands,  defeasible  if  certain  things  were  not 
done  within  a  certain  time  by  the  company,  such  charter  was  a  contract  within 
the  protection   of  the   federal    constitution. ^^ 

(6)  State  as  Sole  Stockholder. — But  where  the  state  itself  is  the  sole  stock- 
holder in  the  corporation,  as  in  case  of  a  state  bank,  the  corporation  cannot 
complain  of  any  course  of  action  which  the  legislature  may  see  fit  to  prescribe 
such  as  the  repeal  of  the  charter.  Otherwise  as  to  the  creditors  of  such  cor- 
poration.*^ ** 


93.     Presumption    against    such    grant. 

— Vicksbuig  c'.  Vicksburg  Waterworks 
Co.,  202  U.  S.  453,  469,  50  L.  Ed. 
1102;  Vicksburg  Waterworks  Co.  v.  Vicks- 
burg, 185  U.  S.  05,  46  L.  Ed.  808;  Kno.x- 
ville  Water  Co.  v.  Knoxville,  200  U.  S.  23, 
50  L-  Ed.  353.  See  post.  "Presumption 
against  Immunity  from  Legislative  Con- 
trol."  VIII,   C,  2. 

But  if  a  state  grant  no  exclusive  privi- 
leges to  one  company  which  it  has  incor- 
porated, it  impairs  no  contract  by  incor- 
porating a  second  one  which  the  state 
largely  manages  and  profits  by  to  the  in- 
jury of  the  first.  Turnpike  Co.  v.  State, 
3  Wall.  210,  18  L.   Ed.  180. 

A  water  company  cannot  claim  that  it 
received  the  exclusive  right  to  supply  a 
city  (Mobile)  with  water,  where  a  proviso 
in  the  charter  reserved  to  the  state  the 
power  to  charter  other  companies  for  such 
purpose.  Obviously  the  legislature  con- 
templated the  fact  that  in  the  future  other 
sources  of  supply  and  other  companies 
might  be  necessary  in  order  to  furnish  an 
adequate  supply  for  the  growing  city,  and 
reserved  to  itself  the  right  to  make  such 
provision  as  it  should  deem  expedient 
therefor.  It  is  true  the  companies  which 
might  be  chartered  were  not  to  "interfere 
with  the  property  rights  or  the  rights  of 
obtaining  water  pertaining"  to  the  plain- 
tifif.  But  manifestly  "property  rights"  refer 
to  rights  in  respect  to  tangible  prop- 
erty, and  thus  construed  the  proviso  for- 
bade any  interference  by  any  new  com- 
pany with  the  plant  of  the  plaintiff.  In 
addition,  it  also  forbade  interference  with 
the  "rights  of  obtaining  water  pertaining" 
to  the  plaintiff,  which  included  only  rights 
already  acquired.  Bienville  Water  Sup- 
ply Co.  V.  Mobile,  186  U.  S.  212.  218,  46 
L.    Ed.    1132. 

What  constitutes  impairment. — See  post, 
"What  Constitutes  Impairment  of  the 
Contract,"  VIII.  C,  1,  d;  "Extent  of  Right 
to  Amend  and  What  Constitutes  Impair- 
ment," VIII,  C,  4,  e. 


94.  Property     rights     under     charter.— 

Pearsall  r.  Great  Northern  R.  Co, 
161  U.  S.  046,  061.  40  L.  Ed.  838;  Davis  v 
Gray,  16  Wall.  203,  21  L.  Ed.  447;  Eletcher 
V.  Peck,  6  Cranch  87,  137,  3  L.  Ed.  162; 
Moore  v.  Robbins.  96  U.  S.  530,  24  L  Ed 
848;  United  States  v.  Schurz,  102  U  S 
378,  20  L.  Ed.  167;  Noble  v.-  Union  River 
Loggmg  R.  Co.,  147  U.  S.  165,  37  L.  Ed. 
123.  And  see  ante.  "Valuable  Privileges 
and  Franchises  Conducing  to  Accept- 
ance," VIII,  C,  1.  a,  (4);  post,  "Property 
and   Vested   Rights,"  VIII.  C,  4,  e,   (5). 

95.  Charter  grant  of  lands.— Davis  v 
Gray,  16  Wall.  203.  21  L.  Ed.  447;  Pear- 
sall V.  Great  Northern  R.  Co.,  161  U  S 
646,  662,  40  L.  Ed.  838;  Houston,  etc  R 
Co.  V.  Texas,  170  U.  S.  243,  42  L.  Ed.  1023. 
See,  also,  Wilkinson  v.  Leland,  2  Pet 
627,  657.  7  L.  Ed.  542;  Rice  v.  Railroad  Co. 
1  Black  358,  373,  17  L-  Ed.  147. 

The  fact  that  the  performance  of  the 
conditions  imposed  by  the  charter  was 
made  impossible  by  the  action  of  the 
state  of  Texas  entering  the  Southern  Con- 
federacy and  engaging  in  the  war  between 
the  states,  abrogated  conditions,  and  sub- 
sequent statutory  and  constitutional  en- 
actments of  the  state,  declaring  a  forfei- 
ture of  the  lands  granted  upon  the  ground 
that  the  company  had  not  complied  with 
the  conditions  of  the  grant  and  disposing 
of  them  to  these  persons,  were  unconsti- 
tutional as  impairing  the  obligation  of  the 
contract.  Davis  -•.  Gray,  16  W'all.  203.  21 
L.  Ed.  447.  See  the  titles  PUBLIC 
LANDS;    RAILROADS. 

96.  Barings  v.  Dabney,  19  Wall.  1,  8,  22 
L.  Ed.  90;  Curran  v.  Arkansas.  15  How. 
304,  310,  314,  14  L.  Ed.  705.  See  post, 
"Rights  of  Third  Parties,"  VIII,  C,  1.  c. 

State  sole  stockholder. — Where  a  cor- 
poration had  no  other  stockholders  than 
the  st?te,  it  is  not  doubted  that  the  state 
TTiight  repeal  its  charter;  but  that  the  ef- 
fect of  such  a  repeal  would  be  entirely  to 
destroy  the  executory  contrncts  of  the 
corporation,  and  to  withdraw  its  property 
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(7)  Charter  Exemption  from  Taxation  as  a  Contract. — See  the  title  Tax- 
ation. 

b.  Charter  Not  Protected  unless  It  Embodies  a  True  Contract — (1)  In 
General. — It  is  not  the  charter  which  is  protected,  but  only  any  contract  the 
charter  may  contain.  If  there  is  no  contract,  there  is  nothing  in  the  grant  on 
which  the  constitution  can  act.  Consequently,  the  first  inquiry  in  this  clais  of 
cases  always  is,  whether  a  contract  has  in  fact  been  entered  into,  and  if  so,  what 
its    obligations    are.^" 

Requisites  of  Valid  Contract  Essential. — A  corporate  charter  constitutes 
a  contract,  where  supported  by  a  valuable  consideration  and  having  the  other 
requisites  of  a  valid  contract,  and  may  not  be  repealed  or  altered,  where  the 
power  to  do  so  was  not  reserved  and  did  not  exist  under  the  general  laws.^^ 

(2)  Consideration  of  Contract. — Private  charters  are  held  to  be  contracts, 
because  they  are  based  for  their  consideration  on  the  liabilities  and  duties  which 
the    corporators   assume   by   accepting    the    terms    therein    specified. ^^      And    the 


from  the  just  claims  of  its  creditors,  can- 
not be  admitted.  Curran  v.  Arkansas.  15 
How.  304.  310,  14  L.  Ed.  705;  Barings  v. 
Dabnev,  19  Wall.  1,  8.  22  L.  Ed.  90. 

In  bank.— See  the  title  BANKS  AND 
BANKING,  vol.  3,  pp.  10,  180,  182. 

97.  True  contracts  alone  protected  — 
Stone  V.  Mississippi,  101  U.  S.  814,  816,  25 
L.  Ed.  1079;  Bienville  Water  Supply  Co. 
V.  Mobile,  186  U.  S.  212,  219.  46  L.  Ed. 
1132;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773.  Any 
contract  which  a  state  actually  enters  into 
■when  granting  a  charter  to  a  private  cor- 
poration is  within  the  protection  of  the 
clause  in  the  constitution  of  the  United 
States  that  prohibits  states  from  passing 
laws  impairing  the  obligation  of  contracts. 
Stone  V.  Mississippi,  101  U.  S.  814,  816,  25 
L.  Ed.  1079;  Susquehanna  Boom  Co.  v. 
West  Branch  Boom  Co.,  110  U.  S.  57.  23 
L.  Ed.  69. 

Whether  the  alleged  contract  exists,  or 
not,  depends  on  the  authority  of  the  leg- 
islature to  bind  the  state  and  the  people 
of  the  state  in  that  way.  Stone  v.  Alissis- 
sippi,  101  U.  S.   814.  817,  25  L.   Ed.   1079. 

98.  Necessity  for  consideration  and  ele- 
ments of  valid  contract. — Asvlum  t'.  New 
Orleans,  105  U.  S.  362,  366,  26  L.  Ed.  1128. 
See     ante.    "Objects     and    Consideration," 

IV,  A.  1,  a. 

99.  Consideration. — Holvoke  Co.  t'.  Ly- 
man, 15  Wall.  500,  511, '21  L.  Ed.  133; 
Dartmouth  College  v.  Woodward.  4 
Wheat.  518.  688,  4  L.  Ed.  629.  See,  also, 
Tucker  v.  Ferguson,  22  Wall.  527,  22  L. 
Ed.  805;  West  Wisconsin  R.  Co.  v.  Board 
of  Supervisors,  93  U.  S.  595.  23  L.  Ed.  814; 
Pennsylvania  College  Cases,  13  Wall.  190, 
214,  20  L.  Ed.  550;  Ctone  v.  Wisconsin,  94 
U.  S.  181.  185,  24  L.  Ed.  102,  per  Fields, 
J.,  dissenting. 

In  Asylum  v.  New  Orleans,  105  U.  S. 
362,  26  L.  Ed.  1128.  involving  the  right  to 
repeal  an  exemption  from  taxation 
granted  in  a  charter,  it  was  said,  that  the 
cases  of  Tucker  v.  Ferguson,  22  Wall.  527, 
22  L,.  Ed.  805,  and  West  Wisconsin  R.  Co. 

V.  Board   of   Supervisors,  93  U.   S.   595,  23 


L.  Ed.  814,  do  not  apply  to  the  case  now 
under  consideration.  In  the  first  place, 
the  constitutions  of  Michigan  and  Wiscon- 
sin, in  which  states  those  cases  arose,  re- 
served to  their  legislatures,  respectively, 
the  power  to  alter,  amend,  and  repeal 
charters  of  incorporation.  In  the  next 
place,  in  those  cases,  the  exemption 
granted  was  held  to  be  gratuitous  on  the 
part  of  the  state,  no  consideration  passing 
therefor  from  the  companies.  It  was  no 
part  of  their  charters  of  incorporation, 
and,  therefore,  formed  no  consideration 
for  their  acceptance.  Whereas,  in  the 
present  case,  the  exemption  was  expressed 
in  the  charter  itself,  and  was  one  of  the 
inducements  offered  for  its  acceptance, 
find  for  making  donations  for  the  estab- 
lishment of  the  institution.  Asvlum  7'. 
New  Orleans.  105  U.  S.  362,  368.  26  L.  Ed. 
1128.  See  the  titles  CONTR.ACTS,  ante, 
p.   552;  TAXATION. 

The  contract  protected  by  this  clause 
must  be  founded  upon  a  good  considera- 
tion. If  it  be  a  mere  nude  pact,  a  bare 
promise  to  allow  a  certain  thing  to  be 
done,  it  will  be  construed  as  a  revocable 
license.  Pearsall  v.  Great  Northern  R. 
Co..  161  U.  S.  646,  667.  40  L.  Ed.  838,  cit- 
ing Christ  Church  v.  Philadelphia  County, 
24  How.  300,  16  L.  Ed.  602;  Newton  v. 
Commissioners,  100  U.  S.  548,  561.  25  L- 
Ed.  710.  For  supplementary  charter  and 
amendment,  see  ante,  "Supplementary 
Charters  and  Amendments,"  VIII,  C,  1^ 
a,   {?,'). 

"There  is  no  necessity  of  looking  for 
the  consideration  for  a  legislative  contract 
outside  of  the  objects  for  which  the  cor- 
poration was  created.  These  objects  were 
deemed  by  the  legislature  to  be  beneficial 
to  the  community,  and  th's  benefit  consti- 
tutes the  consideration  for  the  contract, 
and  no  other  is  required  to  support  it. 
This  has  been  the  well-settled  doctrine  of 
this  court  on  this  subject  since  the  case  of 
Dartmouth  College  v.  Woodward.  4 
Wheat.  518,  4  L.  Ed.  629."  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  430,  19  L. 
Ed.  495;  Washington  University  v.  Rouse, 
8  Wall.  439,  19  L.  Ed.  498. 
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consideration  may  be  executory  as  well  as  executed.^ 

(3)  Proznsions  of  Gcwcra!  Lazv  Not  Ainouiiting  to  Contract. — Provisions 
in  acts  of  incorporation,  however  special,  which  are  matters  of  general  law  and 
not  of  contract,  are  subject  to  modification  or  repeal, ^  unless  they  have  been 
acted  upon  and  contract  rights  acquired  thereunder.-^  Such  would  be  the  char- 
acter of  the  right  of  corporate  mortgage  bondholders,  or  purchasers  under  a 
sale  thereunder,  to  organize  as  a  corporation.  Such  organization  must  be  sub- 
ject to  laws  existing  when  it  is  sought  to  be  perfected.  So  with  a  statutory 
provision  for  an  incorporation  to  be  made  in  futuro.  It  cannot  constitute  a 
contract.'*    And   so  with  general  provisions   of   law,   in    force   when  charter   was 


1.  "A  charter  may  be  granted  upon  an 
executory,  as  well  as  an  executed  or  pres- 
ent consideration.  When  it  is  granted  to 
persons  who  have  not  made  application 
for  it,  until  their  acceptance  thereof,  the 
grant  is  yet  in  fieri.  Upon  the  acceptance, 
there  is  an  implied  contract  on  the  part 
of  the  grantees,  in  consideration  of  the 
charter,  that  they  will  perform  the  duties, 
and  exercise  the  authorities  conferred  by 
it."  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  688.  4  L.  Ed.  629.  See  ante, 
"Status   before    Incorporation,"    III,    E. 

2.  Provisions  of  general  law. — People 
V.  Cook,  148  U.  S.  397.  407,  .-57  L.  Ed.  498; 
Hill  V.  Merchants'  Mut.  Ins.  Co.,  134  U. 
S.  515.  525,  33  L.  Ed.  994;  Memphis,  etc., 
R.  Co.  V.  Railroad  Commissioners,  112  U. 
S.  609,  28  L.  Ed.  837;  Spring  Valley 
Waterworks  v.  Schottler.  110  U.  S.  347, 
375,  28  L.  Ed.  173;  Bank  7'.  Okely.  4 
Wheat.  235.  4  L.  Ed.  559;  Aspinwall  v. 
Board  of  Commissioners,  22  How.  364,  16 
L.    Ed.   296. 

This  last  case  holds  that  provisions  au- 
thorizing county  or  municipal  subscrip- 
tions to  aid  the  corporation,  are  of  this 
character.  But  see  Callaway  County  t'. 
Foster,  93  U.  S.  567.  23  L.  Ed.  911.  And 
see  the  title  MUNICIPAL.  COUNTY, 
STATE  AND  FEDERAL  AID. 

A  grant  of  power  to  a  county  or  mu- 
nicipal corporation  to  lend  its  credit  in 
aid  of  a  railroad  or  other  enterprise,  or  to 
subscribe  to  the  stock  of  such  company 
upon  such  terms  and  under  such  formali- 
ties as  are  valid  under  an  existing  consti- 
tution, but  which  remains  unacted  upon 
until  the  adoption  of  a  new  constitution 
which  forbids  such  aid  or  subscription  ex- 
cept upon  different  terms  and  conditions 
and  after  compliance  with  other  require- 
ments as  to  the  form  and  manner  of  the 
subscription,  is  absolutely  superseded  and 
revoked  by  such  new  constitutional  pro- 
vision. Norton  v.  Board  of  Commission- 
ers, 129  U.  S.  479.  32  L.  Ed.  774;  Aspin- 
wall V.  Board  of  Commissioners,  22  How. 
364.  16  L.  Ed.  296;  Wadsworth  v.  Super- 
visors, 102  U.  S.  534,  537.  26  L.  Ed.  221; 
Concord  v.  Portsmouth  Sav.  Bank,  92  U. 
S.  625,  23  L.  Ed.  628;  Railroad  Co.  v.  Fal- 
coner. 103  U.  S.  821,  26  L.  Ed.  471.  See, 
also,  Moran  z'.  Commissioners,  2  Black 
722,  726,  17  L.  Ed.  342;  County  of  Moultrie 
V.  Rockingham  Ten-Cent  Savings-Bank, 
92  U.  S.  631,  635,  23  L.   Ed.  631;   Concord 


7'.  Robinson,  121  U.  S.  165,  171,  30  L.  Ed. 
885;  Pearsall  v.  Great  Northern  R.  Co., 
161  U.  S  646.  666,  40  L.  Ed.  838;  McKit- 
trick  7'.  Arkansas  Cent.  R.  Co.,  152  U.  S. 
473,  495,  38  L.  Ed.  518;  Wilkes  County  v. 
Coler.   180  U.   S.  506,  531,  45   L.  Ed.  642. 

These  cases  illustrate  the  distinction  be- 
tween the  operation  of  a  constitutional 
limitation  upon  the  power  of  the  legisla- 
ture, and  of  a  constitutional  inhibition 
upon  the  municipality  itself.  In  the  former 
case,  past  legislative  acts  are  not  neces- 
sarily affected,  while  in  the  latter  it  is 
annulled.  If.  however,  an  entirely  new 
organic  law  is  adopted,  provision  in  the 
schedule  or  some  other  part  of  the  instru- 
ment must  be  made  for  keeping  in  force 
all  laws  not  inconsistent  therein.  But 
such  provision  does  not  perpetuate  a  law 
enabling  a  municipality  to  do  that  which 
it  is  subsequently  forbidden  to  do  by  the 
constitution.  Norton  v.  Board  of  Com- 
missioners. 129  U.  S.  479,  490,  32  L.  Ed. 
774. 

3.  But  a  contract  made  under  the  power, 
while  it  was  in  existence,  is  valid  and  its 
obligation  continues  after  the  nower  to 
enter  into  such  contracts  is  withdrawn. 
Countv  of  Moultrie  v.  Rockingham  Ten- 
Cent  Savings-Bank,  92  U.  S.  631.  635,  23 
L.    Ed.   631. 

Deprivation  or  limitation  of  right  to  aid 
by  public  subscription. — See  the  title 
MUNICIPAL.  COUNTY,  STATE  AND 
FEDERAL    AID. 

Right  to  special  remedy  under  charter 
provision. — And  that  provision  of  the 
Maryland  act  of  1793,  ch.  30.  incorporat- 
ing the  bank  of  Columbia,  which  gives  to 
the  corporation  a  summary  process  by 
execution  in  the  nature  of  an  attachment, 
against  its  debtors  who  have  by  an  ex- 
press consent,  in  writing,  made  the  bonds, 
bills  or  notes  by  them  drawn  or  indorsed 
negotiable  at  the  bank,  is  not  part  of  its 
corporate  franchises,  and  may  be  re- 
pealed or  alt^^red  at  pleasure  bv  the  legis- 
lative will.  Bank  v.  Okely,  4  Wheat.  235, 
4  L.  Ed.  559.  See,  in  accord.  Young  v. 
Bank.  4   Cranch   384,  2  L.   Ed.   655. 

4.  Statutory  permission  to  become  a 
corporation  in  futuro. — People  v.  Cook, 
148  TI.  S.  397,  407,  37  L.  Ed.  498;  Grand 
Rapids,  etc.,  R.  Co.  v.  Osborn,  193  U.  S. 
17.  29,  48  L.  Ed.  598;  Memphis,  etc.,  R. 
Co.  ZK  Railroad  Commissioners,  112  U.  S. 
609,    28    L.    Ed.    837;    Chesapeake,   etc.,    R. 


686 


CORPORATIONS. 


granted,  relating  to  rates  to  be  charged  by  a  corporation  for  services  rendered.^ 

Right  to  Consolidate  as  Contract. — See  post,  "Right  to  ConsoHdate  and 
Validity  of  Consolidation,"  XV,   A,   1. 

Change  of  Remedy  for  Enforcement  of  Stockholders'  Liability. — See 
the  title  Stock  and  Stockholders. 

c.  Rights  of  Third  Parties. — Third  parties  may,  by  contract  with  the  corpora- 
tion, entered  into  with  especial  reference  to  existing  provisions  of  its  charter, 
acquire  such  rights  thereunder  as  to  entitle  them,  if  not  to  have  the  charter 
remain  unchanged,  to  refuse  to  comply  with  their  contract  with  such  corpora- 
tion, where  these  provisions  have  been  materially  changed.^ 

Vested  Rights  of  Third  Persons  Generally. — The  rights  acquired  by 
third  persons,  and  which  have  become  vested  under  the  charter,  in  the  legiti- 
mate exercise  of  its  powers  by  the  corporation,  stand  upon  a  different  footing 
from  those  of  the  corporation  and  corporators.  Quaere,  as  to  the  right  of  the 
legislature,  under  a  reservation  in  a  general  statute  of  the  right  of  amendment 
and  repeal,  to  afifect  such  rights."^ 


C©.  V.  Miller,  114  U.  S.  176.  189,  29  L.  Ed. 
121.  See  Mercantile  Bank  v.  Tennessee, 
161  U.  S.  161,  164,  173,  40  L-  Ed.  656; 
Dartmouth  College  v.  Woodward.  4 
Wheat.  518.  691,  693,  4  L.  Ed.  629.  See 
post,  "Private  Corporations  Generally," 
XI,  C,  1. 

5.  Regulation  of  rates. — Minneapolis, 
etc.,  R.  Co.  V.  Minnesota.  134  U.  S.  467, 
481.  33  L.  Ed.  985.  See  the  title  CAR- 
RIERS, vol.  3,  pp.  622,  638. 

6.  Third  parties'  rights. — Curran  v.  Ar- 
kansas. 15  How.  304,  314,  14  L.  Ed.  705; 
Barings  v.  Dabney.  19  Wall.  1,  8,  22  L. 
Ed.  90;  Stone  v.  Wisconsin,  94  U.  S.  ^81, 
186,  24  L.  Ed.  102,  per  Field,  J.,  dissent- 
ing; Miller  v.  The  State,  15  Wall.  478,  499, 
21  L.  Ed.  98,  per  Bradley,  J.,  dissenting. 

Right  to  relief  from  obligation  of  con- 
tract.— Printing  House  v.  Trustees.  104  U. 
S.  711.  26  L.  Ed.  902. 

A  corporation  was  created  in  one  state 
for  the  purpose  of  raising  and  collecting 
funds  for  charitable  purposes,  and  its 
charter  provided  that  auxiliary  corpora- 
tions, to  be  created  in  other  states,  should 
exer-cise  certain  visitorial  powers  of  con- 
trol over  it.  One  such  corporation  of 
another  state,  chartered  for  the  express 
purpose  of  collecting  funds  to  aid  the  first 
corporation,  having  raised  and  collected 
such  fund,  refused  to  pay  it  over  to  the 
first  corporation  on  the  ground  that  its 
charter  had  been  materially  altered  in  a 
manner  subversive  of  the  rights  which  the 
board  of  the  second  corporation  were  en- 
titled to  enjov  in  the  administration  of 
the  scheme,  they  being  expressly  named 
in  their  charter  as  a  condition  of  taking 
part  ttierein,  and  being  sued  therefor  by 
the  first  corporation,  set  up  the  above  de- 
fense. It  was  held  that  a  material  change 
in  the  charter  had  been  made,  changing 
entirely  the  government  of  the  institution, 
which  affected  so  materially  the  rights  of 
the  auxiliary  boards  or  corporations  in  re- 
gard to  control  of  the  institution,  as  to 
absolve  them  from  any  duty  to  oay  over 
to  the  first  corporation  the  funds  raised 
by  them  as  above.     The  relation  was  one 


of  contract  to  pay  over  on  certain  condi- 
tions, and  these  having  been  violated  by 
the  change  of  the  charter,  they  were  re- 
lieved. Printing  House  v.  Trustees,  104 
U.  S.  711,  26  L.  Ed.  902. 

"The  general  doctrine  of  charities  has 
nothing  to  d©  with  its  decision."  Printing 
House  V.  Trustees,  104  U.  S.  711,  727,  26 
L.  Ed.  902.  See  the  title  CHARITIES, 
vol.    3,    p.    675. 

7.  Vested  rights  in  general. — Tomlin- 
son  V.  Jessup,  15  Wall.  454,  459.  21  L.  Ed. 
204. 

Contractors  with  corporation. — Persons 
making  contracts  with  a  private  corpora- 
tion know  that  the  legislature,  even  with- 
out the  assent  of  the  corporation,  may 
amend,  alter,  or  modify  their  charters  in 
all  cases  where  the  power  to  do  so  is  re- 
served in  the  charter  or  in  any  antecedent 
general  law  in  operation  at  the  time  the 
charter  was  granted,  and  they  also  know 
that  such  amendments,  alterations,  and 
modifications  may,  as  a  general  rule,  be 
made  by  the  legislature  with  the  assent  of 
the  corporation,  even  in  cases  where  the 
charter  is  unconditional  in  its  terms  and 
there  is  no  general  law  of  the  state  con- 
taining any  such  reservation.  Such  con- 
tracts made  between  individuals  and  the 
corporation  do  not  vary  or  in  any  manner 
change  or  modify  the  relation  between  the 
state  and  the  corporation  in  respect  to  the 
right  of  the  state  to  alter,  modify,  or 
amend  such  a  charter,  as  the  power  to 
pass  such  laws  depends  upon  the  assent 
of  the  corporation  or  upon  some  reserva- 
tion made  at  the  time,  as  evidenced  by 
some  pre-existing  general  law  or  by  an 
express  provision  incorporated  into  the 
charter.  Pennsylvania  College  Cases,  13 
Wall.  190,  218,  20  L.  Ed.  550:  Mumma  v. 
Potomac  Co.,  8  Pet.  281,  8  L.  Ed.  945; 
New  Orleans  Waterworks  Co.  v.  Louisi- 
an?,  1«5  U.  S.  336,  348.  46  L.  Ed.  936.  See 
Lake  "^hore.  etc.,  R.  Co.  v.  Smith,  173  U. 
S.  684,  690.  43  L.   Ed.  858. 

Although  cases  arise  undoubtedly  where 
a  court  of  equity  will  enjoin  a  cornoration^ 
not    to    proceed    under    an    amendment    to 
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Rights  of  Creditors. — That  the  corporation  is  one  in  which  the  state  is  the 
sole  stockholder,  and  that  the  state  has,  therefore,  the  power  to  repeal  its  charter 
and  thereby  destroy  the  corporation,  without  impairing  the  obligation  of  a  con- 
tract between  the  state  and  the  corporation,  is  wholly  immaterial.  Such  pow- 
ers do  not  warrant  the  state  to  destroy  the  rights  and  remedies  of  the  creditors 
of  the  corporation.  The  destruction  of  such  corporation  by  the  repeal  of  its 
charter  is  no  more  an  impairment  of  the  obligation  of  the  contract  of  the  com- 
pany, than  the  death  of  a  private  person  can  be  said  to  impair  the  obligation  of 
his  contract.  The  obligation  of  its  contracts  still  survives,  and  the  creditors 
may  enforce  their  claims  against  any  of  its  property  which  has  not  passed  into 
the  hands  of  the  bona  fide  purchasers  for  value  and  without  notice.* 

d.  What  Constitutes  Impairment  of  the  Contract — (1)  In  Generai Con- 
struction.— The  only  question  for  serious  inquiry,  where  legislation  affectino- 
the  charter  is  the  subject  of  complaint,  is  whether  it  does  in  fact  impair  the 
obligation  of  the  contract;  for  there  may  be  legislation  touching  the  powers  of 
the  corporation  which  will  not  have  that  result.^  And  there  need  be  no  peculiar 
liberality  of  construction  in  favor  of  the  corporation,  but  rather  the  contrary. ^'^ 

(2)  Alteration,  Restriction  or  Regulation. — Any  act  of  a  legislature  which 
takes  away  any  powers  or  franchises  vested  by  its  charter  in  a  private  corpora- 
tion, or  which  restrains  or  controls  the  legitimate  exercise  of  them,  or  transfers 
them  to  other  persons,  without  its  assent,  is  a  violation  of  the  obligation  of 
that  charter.  If  the  legislature  mean  to  claim  such  an  authority,  it  must  be 
reserved  in  the  grant.  ^^ 


their  charter  passed  by  their  assent,  as 
where  the  effect  would  be  to  enable  the 
corporation  to  violate  their  contracts  with 
third  persons.  Pennsylvania  College  Cases, 
13  Wall.  190.  219,  20  L.  Ed.  550.  See  post, 
"What  Constitutes  Impairment  of  the 
Contract."  VITI,  C.  1,  d. 

8.  Creditors'  rights. — Curran  v.  Arkan- 
sas, 15  How.  304.  311,  14  L.  Ed.  705.  See, 
in  accord,  Mumma  v.  Potomac  Co.,  8  Pet. 
281.  8  L.  Ed.  945;  Barings  v.  Dabney,  19 
Wall.  1,  8,  22  L.  Ed.  90.  See  ante,  "State 
as  Sole  Stockholder,"  VIII,  C.  1,  a.  (6); 
post,  "As  to  Debts,  Contracts  and  Other 
Liabilities."  XVII,  C,  2. 

Upon  succession. — See  post,  "Liability 
of  Successor  Corporation  for  Contracts 
and  Obligations  of  Predecessor,"  XV,  B,  2. 

9.  What  constitutes  impairment. — Rail- 
road Co.  V.  Maine,  96  U.  S.  499,  507,  24  L. 
Ed.  836. 

As  to  when  such  contract  exists,  see  ante, 
the  preceding  subdivisions  of  this  section, 
"Charter  as  Contract  Inviolable  by  Legis- 
lation," VIII.  C,  1. 

10.  Construction. — In  considering  the 
question,  whether  any  contract  with  a 
corporation  arising  out  of  its  charter  has 
had  its  obligation  impaired  by  an  act  of 
the  legislature,  no  peculiar  liberality  of 
construction  in  favor  of  a  corporation,  so 
as  to  render  that  an  encroachment  on  its 
rights  which  is  not  clearly  so,  seems  to  be 
demanded  by  any  more  sacredness  in  the 
character  of  a  corporation  or  its  rights 
than  in  that  of  an  individual;  but  rather, 
that  its  charter  as  a  public  grant  is  not 
to  be  c'^n<;tnied  beyond  its  natural  im- 
port. (Wheaton  v.  Peters,  8  Pet.  appx. 
725,  7.'^S;  Tackson  7'.  Lamphire,  3  Pet.  280, 
289,'  7  L.  Ed.  679;  Beaty  v.  Knowler.  4  Pet. 


152,  168,  7  L.  Ed.  813.)  The  inviolability 
of  contracts,  however,  and  the  faithful 
protection  of  vested  rights,  are  due  to  the 
one  no  less  than  the  other.  Planters' 
Bank  v.  Sharp,  6  How.  301,  318,  12  L  Ed 
447. 

11.  In  general.— Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  712,  4  L.  Ed. 
629;  Sinking-Fund  Cases.  99  U  S  700 
748.  25  L.  Ed.  496.  See  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  511,  535.  13 
L.  Ed.  518;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  582,  9  L.  Ed. 
773;  Inglis  v.  Sailor's  Snug  Harbour,  3 
Pet.  99,  153,  7  L.  Ed.  617;  Pennsylvania 
College  Cases,  13  Wall.  190,  213.  20  L. 
Ed.  550;  Miller  v.  The  State.  15  Wall  478 
493,  21  L.  Ed.  98;  Railway  Co.  v.  Phila- 
delphia, 101  U.  S.  528,  539,  25  L.  Ed.  912; 
Greenwood  v.  Freight  Co.,  105  U  S  13 
20,  26  L.  Ed.  961;  Spring  Valley  Water- 
works Co.  V.  Schottler.  110  U.  S  347  352 
28   L.    Ed.   173. 

"Subsequent  legislation  altering  or 
modifying  the  provisions  of  such  a  char- 
ter, where  there  is  no  such  reservation,  is 
certainly  unauthorized  if  it  is  prejudicial 
to  the  rights  of  the  corporators,  and  was 
passed  without  their  assent."  Pennsyl- 
vania College  Cases,  13  Wall.  190,  213  20 
L.    Ed.    550. 

Impairment  of  exclusive  franchise  of 
railroad. — The  legislature  of  Virginia  in- 
corporated the  stockholders  of  the  Rich- 
mond. Fredericksburg  and  Potomac  Rail- 
road Company,  and  in  the  charter  pledged 
itself  not  to  allow  any  other  railroad  to 
be  constructed  between  those  places,  or 
any  portion  of  that  distance;  the  probable 
effect  of  which  would  be  to  diminish  the 
number    of   passengers    traveling    between 
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A  material  alteration,  without  the  assent  of  the  corporation,  is  an  im- 
pairment of  the  obligation  of  its  contract,  and  the  degree  can  make  no  difference 
in  the  construction  of  the  constitutional  provisions  against  the  impairment  of 
the  obligations, 12  except  by  the  assent  of  the  corporation  or  corporators. ^^  Or 
in  the  exercise  of  an  inalienable  right  of  the  legislature,  such  as  that  of  em- 
inent domain. i"*  Or  the  imposition  of  a  liability  for  damages  for  its  acts  causing 
injury  to  others. ^^ 


the  one  city  and  the  other  upon  the  rail- 
road authorized  by  that  act,  or  to  compel 
the  said  company,  in  order  to  retain  such 
passengers,  to  reduce  the  passage  money. 
Afterwards  the  legislature  incorporated 
the  Louisa  Railroad  Company,  whose  road 
came  from  the  West  and  struck  the  first- 
named  company's  track  nearly  at  right 
angles,  at  some  distance  from  Richmond; 
and  the  legislature  authorized  the  Louisa 
Railroad  Company  to  cross  the  track  of 
the  other,  and  continue  their  road  to 
Richmond.  The  act  authorizing  the  ex- 
tension of  the  line  of  the  Louisa  Railroad 
Company  into  Richmond  was  silent  as  to 
a  grant  of  power  to  transport  passengers, 
so  as  to  interfere  with  the  pledge  given 
to  the  Richmond,  Fredericksburg  and  Po- 
tomac Railroad  Company.  Held,  that  the 
grant  of  authority  to  the  Louisia  Railroad 
Company  to  extend  its  road  from  the 
junction  into  the  city  of  Richmond  did 
not  per  se  impair  the  obligation  of  the 
contract  between  the  state  and  the  Rich- 
mond, Fredericksburg  and  Potomac  Rail- 
road Company;  that  the  provisions  in  the 
charter  of  the  last-named  company  with 
reference  to  the  protection  of  its  pas- 
senger traffic  did  not  restrain  the  legisla- 
ture from  authorizing  the  construction  of 
another  railroad  for  any  purpose,  parallel 
or  near  to  its  tracks,  and  that  an  injunc- 
tion was  properly  refused.  Richmond, 
etc.,  R.  Co.  7'.  Louisa  R.  Co..  13  How.  71. 
82,  14  L.  Ed.  5.5.  See  ante.  "Exclusive 
Franchise."  VTU.   C,  1,  a,    (4).   (b). 

As  to  infringement  of  exclusive  privi- 
leges and  franchises  generally,  see  the 
titles  BRIDGES,  vol.  3.  p.  .516;  ELEC- 
TRICITY: GAS:  IMPAIRMENT  OF 
OBLIGATION  OF  CONTRACTS:  IR- 
RIGATION; MUNICIPAL  CORPORA- 
TIONS; RAILROADS;  STREET  RAIL- 
WAYS; WATER  COMPANIES  AND 
WATERWORKS. 

Regulation  of  rates. — See  ante,  "Rate 
Regulation,"  IT,  D,  1,  c.  See  the  titles 
CARRIERS,  vol.  3,  p.  .556,  and  the  titles 
referred  to. 

Creation  of  sinking  fund. — See  ante, 
"Regulation   Generally,"   IT.  D.   1.  b. 

Statutes  prohibiting  bank  from  negotiat- 
ing notes  owned  by  it. — See  the  title 
BANKS  AND  BANKING,  vol.  3.  p.  60. 

12.  Material  alteration. — Opinion  of 
Washington,  J.,  in  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  665,  4  L.  Ed. 
629. 

In  the  Dartmouth  College  case  some  of 
the  alterations  in  the  charter  held  to  be 
material     were:  a    new     corporation     was 


created,  including  the  old  corporators, 
with  new  powers,  and  subject  to  a  new 
control;  the  board  of  trustees  was  in- 
creased from  12  to  21,  the  college  was 
transformed  into  a  university,  property 
vested  in  the  old  trustees  was  transferred 
to  the  new  board  of  trustees  in  their  cor- 
porate capacities,  the  quorum  was  changed 
from  7  to  9;  the  old  trustees  were  de- 
prived of  their  sole  right  to  perpetuate 
their  succession  by  electing  their  trustees, 
power  being  conferred  upon  the  governor 
and  council  to  appoint  9  new  trustees,  and 
the  new  board  to  elect  their  successors; 
power  was  conferred  upon  the  new  board 
to  suspend  or  remove  any  member 
so  that  a  minority  of  the  old  board, 
might,  with  the  aid  of  the  new 
members,  remove  the  majority  of  the 
old  board;  the  powers,  too,  of  the 
corporation  are  varied,  as  to  its  manage- 
ment and  control,  employment  of  instruct- 
ors, and  in  many  other  respects  were 
materially  altered.  (Opinion  of  Story,  J.) 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  519,  710,  4  L.  Ed.  629.  See 
Looker  v.  Maynard,  179  U.  S.  46.  51,  45 
L.    Ed.   79, 

13.  Pennsylvania  College  Cases,  13 
Wall.  190,  20  L.  Ed.  550.  See  post,  "Con- 
sent  of   Corporation,"   VTTI.   C.    5. 

14.  Exercise  of  inalienable  right. — Rich- 
mond, etc..  R.  Co.  V.  Louisa  R.  Co.,  13 
How.  71,  14  L.  Ed.  55.  See  post,  "Cannot 
Affect   Inalienable   Rights,"  VIII,   C,  3. 

15.  Imposition  of  liability  for  damages. 
— The  imposition  of  liability  by  law,  for 
consequential  damages  consequent  upon 
the  exercise  of  the  right  of  eminent  do- 
main, or  for  damages  for  injuries  causing 
death  resulting  from  negligence,  which 
did  not  exist  under  their  chn^'t'^'-'^,  does  not 
impair  any  contract.  Pennsylvania  R.  Co. 
V.  Miller.  132  U.  S.  75,  33  L.  Ed.  267; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183 
U.  S.  503,  518,  46  L.  Ed.  298.  See,  also, 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  Ed.  849;  Louisville  Water 
Co.  V.  Clark.  143  U.  S.  1.  36  L.  Ed.  55.  See 
the  titles  DEATH  BY  WRONGFUL 
ACT;    EMINENT   DOMAIN. 

Provision  making  railroad  company  li- 
able for  property  injured  in  exercise  of 
eminent  domain  power. — Pennsylvania 
acts  of  April  13,  1846  (laws  of  1846,  No._ 
262,  p.  312),  together  with  the  supplemen- 
tary acts,  incorporating  the  Pennsylvania 
railroad,  and  requiring  it  to  make  due 
compensation  for  all  property  taken  by 
it  in  the  exercise  of  its  delegated  power 
of    eminent    domain    did    not    constitute    a 
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(3)  Imposition  of  Additional  Duty  or  Burden. — See  post,  "Examples  of  Valid 
Regulations,"  VIII,  C,  4,  e,  (4).  And  the  imposition,  in  the  interests  of  the 
public  of  additional  duties  or  burdens  upon  a  corporation  enjoying  an  exclu- 
sive franchise,  at  its  own  expense,  is  not  an  impairment  of  any  contract,  obliga- 
tion under  such  exclusive  franchise.^^  Nor  does  the  imposition  of  such  a  bur- 
den upon  any  corporation  enjoying  a  privilege  under  a  contract  with  the  state 
€r  a  municipality,  impair  any  contract  right."  Examples  of  such  burdens  are: 
imposing  on  a  gas  company  the  cost  of  changes  in  its  pipes  and  mains  ;^^  com- 
pelling a  railroad  company  to  repair  a  viaduct  erected  under  contract  with  a 
city;^^  requiring  a  street  railroad,  at  its  own  expense,  to  lower  a  tunnel  under 
a  navigable  river  built  under  contract  with  a  city;2o  requiring  electric  com- 
panies to  pay  the  cost  of  a  board  of  supervision  ;2i  making  railroad  company 
liable  for  damages  by  fire.-- 

A  statute  which  prescribes  a  mode  of  serving  process  upon  railroad 
companies  dififerent  from  that  provided  for  in  a  charter  previously  granted  to  a 
particular  company,  does  not  impair  the  obligation  of  the  contract  between  such 
company  and  the  state. ^3 

(4)  Repeal  of  Charter  ar  Franchise. — That  the  legislature  can  repeal  statutes 
creating  private  corporations,  or  confirming  to  them  property  already  acquired 


contract  between  the  state  and  the  com- 
pany that  the  company  should  not  be 
subject  to  subsequent  general  laws  or  con- 
stitutional amendments  requiring  all  cor- 
porations within  the  state  both  municipal 
and  private,  to  thereafter  make  due  com- 
pensation for  all  property  injured  or  de- 
stroyed as  well  as  for  property  actually 
taken.  Pennsylvania  R.  Co.  t'.  Miller, 
132  U.  S.  75,  33  L.  Ed.  267;  Louisville,  etc., 
R.  Co.  V.  Kentucky.  183  U.  S.  503,  518,  46 
L.   Ed.   298. 

The  imposition  of  such  a  liability  is  of 
the  same  purport  as  the  imposition  of  a 
liability  for  damages  for  injuries  causing 
death,  which  result  from  negligence,  upon 
corporations  which  had  not  been  pre- 
viously subjected  by  their  charters  tn  such 
liability.  Georgia  R.,  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  32  L.  Ed.  377;  Cooley's 
Const.  Lim-"t.,  4th  Ed.  581.  724;  1  Hare's 
American  Const.  Law  421.  Pennsylvania 
R.  Co.  V.  Miller,  132  U.  S.  75,  83,  33  L. 
Ed.    267. 

"But  the  defendant  took  its  original 
charter  subject  to  the  general  law  of  the 
state,  and  to  such  changes  as  might  be 
made  in  such  general  law,  and  subject  to 
future  constitutional  provisions  or  future 
general  legislation,  since  there  was  no 
prior  contract  with  the  defendant,  ex- 
empting it  from  liability  to  such  future 
general  legislation,  in  respect  of  the  sub- 
ject matter  involved."  Pennsylvania  R. 
Co.  V.  Miller,  132  U.  S.  75,  83,  33  L.  Ed. 
267;  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  518.  46  L.  Ed.  298.  See, 
also,  Louisville  Water  Co.  v.  Clark,  143 
U.  S.  1,  36  L.  Ed.  55;  Louisville,  etc.,  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  Ed. 
849. 

Regulation  not  amounting  to  impair- 
ment, see  ante,  "Governmental  Regula- 
tion and  Control,"  TL  D;  post,  "Cannot 
Affect   Inalienable   Rights."  VIII.   C.  3. 

16.  Imposition  of  additional  duty  or 
4  U  S  Enc— 44 


burden. — New  Orleans  Gas  Light  Co.  v. 
Drainage  Commission,  197  U.  S.  453,  49 
L.  Ed.  831;  West  Chicago  St.  R.  Co.  v. 
Illinois,  201  U.  S.  506,  50  L.  Ed.  845;  New 
York  V.  Squire,  145  U.  S.  175,  36  L.  Ed. 
666.  See  State  v.  Stoll.  17  Wall.  425,  436, 
21   L.   Ed.   650. 

17.  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 
165  U.  S.  1.  41  L.  Ed.  611;  Chicago,  etc., 
R.  Co.  V.  Nebraska,  170  U.  S.  57,  42  L. 
Ed.    948. 

18.  Examples. — New  Orleans  Gas  Light 
Co.  V.  Drainage  Commission,  197  U.  S. 
453,  49  L.  Ed.  831.     See  the  title   GAS. 

19.  Chicago,  etc.,  R.  Co.  v.  Nebraska. 
170  U.  S.  57,  42  L.  Ed.  948.  See  the  titles 
BRIDGES,  vol.  3,  p.  516;   RAILROADS. 

20.  West  Chicago  St.  R.  Co.  v.  Illinois, 
201  U.  S.  506,  50  L.  Ed.  845.  See  the  tit^e 
STREET  RAILWAYS. 

21.  New  York  v.  Squire.  145  U.  S.  175, 
36  L.  Ed.  666.  See  the  title  ELEC- 
TRICITY. 

22.  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 
165  U.  S.  1.  41  L.  Ed.  611.  See  the  title 
FIRES.  See,  generally,  ante,  "Govern- 
ment Regulation  and  Control,"  II,  D; 
post,  "Police  Power  and  Right  of  Regu- 
lation,"  VIII,   C.   3,   b. 

Act  reorganizing  corporation. — See 
post.   "Reorganization,"   XVI. 

Change  or  repeal  of  liability  of  stock- 
holders.—See  the  title  STOCK  AND 
STOCKHOLDERS. 

Impairment  of  contract  rights  of  bank 
billholders  or  creditors. — See  the  title 
BANKS  AND  BANKING,  vol.  3,  pp.  11; 
70;    ISO,    181. 

Impairment  of  contract  by  law  prescrib- 
ing distribution. — See  ante,  "Corporate 
Property  as  Trust   Fund,"   II,   E. 

23.  Changing  mode  of  serving  process. 
—Railroad  Co.  v.  Hecht,  95  U.  S.  168.  24 
L.  Ed.  423.  See  the  title  SUMMONS 
AND  PROCESS. 
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under  the  faith  of  previous  laws,  and  by  such  repeal,  can  vest  the  property  of 
such  corporations  exclusively  in  the  state,  or-  dispose  of  the  same  to  such  pur- 
poses as  they  may  please,  without  the  consent  or  default  of  the  corporators,  is 
not  true,24  although  compensation  is  provided  for.25  But  where  the  irrevocable 
period  has  expired,  so  that  the  franchise  is  redeemable  by  the  state,  an  addi- 
tional franchise,  granted  by  a  supplement  to  the  original  charter,  may  be  re- 
voked without  compensation  made,  as  it  is  not  a  part  of  the  charter,  and  did  not 
continue  beyond  the  term  of  that  chartcr.^e 

Forfeiture  of  Permission  of  Foreign  Corporation  to  Do  Business  in 
State. — See  the  title  Foreign  Corporations.^^ 

On  Change  of  Government. — But,  upon  a  change  of  government,  such 
exclusive  privileges  attached  to  a  private  corporation  as  are  inconsistent  with 
the  new  government  may  be  abolished. ^^ 

(5)  By  Constitutional  Amendment. — A  change  of  its  constitution  cannot  re- 
lease a  state  from  a  contract  validly  made  under  the  prior  constitution  by  the 
grant  of  a  corporate  charter.  Its  obligation  as  a  contract  cannot  be  impaired 
by  a  subsequent  constitutional   amendment. ^^^ 

e.  Right  of  Congress  to  Repeal  Federal  Charter. — But  congress  has  power  to 
repeal  the  act  of  incorporation  of  a  territorial  or  federal  corporation,  such  as 
the  Mormon  Church  of  Utah  or  "Deseret."3o 


24.  Power  of  repeal. — Terrett  v.  Taylor, 
9  Cranch  43,  52,  3  L.  Ed.  650;  Greenwood 
V.  Freight  Co.,  105  U.  S.  13,  17,  26  L.  Ed. 
961;  Illinois  Cent.  R.  Co.  v.  Illinois.  146 
U.  S.  387,  475,  36  L.  Ed.  1018  (dissenting 
opinion);  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  4  L.  Ed.  629;  Charles 
River  Bridge  v.  Warren  Bridge.  11  Pet. 
420  582  9  L.  Ed.  773;  Pennsylvania  Col- 
lege Cases,  13  Wall.  190,  213,  20  L.  Ed. 
550-  Douglas  V.  Kentucky,  168  U.  S.  488, 
499  42  L.  Ed.  553.  See  United  States  v. 
Arredondo,  6  Pet.  691,  740.  8  L.  Ed.  547; 
0<^born  v.  United  States  Bank,  9  Wheat. 
73«.  894,  6  L.  Ed.  204;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  511,  536, 
13  L  Ed.  518;  Rice  v.  Railroad  Co.,  1 
Black  358,   373,   17    L.    Ed.    147. 

The  government  has  no  power  to  re- 
voke a  grant,  even  of  its  own  funds,  when 
given  to  a  private  person  or  a  corpora- 
tion, for  special  uses.  The  only  authority 
remaining  to  the  government  is  judicial, 
to  ascertain  the  validity  of  the  grant,  to 
enforce  its  proper  uses,  to  suppress 
frauds,  and,  if  the  uses  are  charitable,  to 
secure  their  regular  administration, 
through  the  means  of  equitable  tribunals, 
in  cases  where  there  would  otherwise  be 
a  failure  of  justice.  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  698,  4  L.  Ed. 

Thus  the  statutory  repeal  of  a  street 
railway  corporation's  charter,  and  the 
transfer  of  its  fran-^hises  and  track  to  an- 
other, alth'ou.gh  with  compensation,  is 
void  'as  impairing  the  obligation  of  the 
contract  of  the  charter,  unless,  as  was 
held  to  be  the  ca?e  here,  the  right  of 
amendment  or  repeal  has  been"  reserved 
to  the  state  legislature.  Greenwood  ■^. 
Freight   Co.,    105   U.    S.    13.   17,   26   L.    Ed. 

961.  ''  •  A       .  . 

25  Even  with  compensation. — A  stat- 
ute   repealing    a    corporate     charter      and 


transferring  its  franchises  and  property  to 
another  corporation,  even  with  payment 
of  compensation  therefor,  would  impair 
the  obligation  of  a  contract  unless  the  right 
to  do  so  is  reserved  in  the  charter  or  a 
general  statute  applicable  thereto.  Green- 
wood V.  Freight  Co.,  105  U.  S.  13,  22.  26 
L.    Ed.    961. 

Voluntary  dissolution  of  corporation. — 
See  post.  "Voluntary  Dissolution  and  Sur- 
render of  Franchise,"  XVII,   B,  2. 

26.  Supplementary  franchise.— Turnpike 
Co.  V.   Illinois,  96  U.   S.  63,  24   L.   Ed.   651. 

As  to  supplementary  charters  generally, 
see  ante,  'Supplementary  Charters  and 
Amendments,"  VIII,  C,  1,  a.  (3).  See  the 
title   BRIDGES,  vol.   3,  p.    516. 

As  to  when  franchise  constitutes  a  con- 
tract, see  ante,  "In  General,"  VIII, 
C,  1,  a. 

As  to  extent  of  reserved  power  to 
amend  or  repeal,  see  post,  "Where  Power 
Is  Reserved  to  Amend  or  Repeal."  VIII, 
C,  4. 

27.  Revocation  of  charter  for  removal 
of  case  to  federal  court. — See  the  titles 
INSURANCE;  REMOVAL  OF 
CAUSES. 

28.  On  change  of  government. — Terrett 
V.  Taylor.  9  Cranch  43,  51.  3  L.  Ed.  6"0._ 

29.  Constitutional  amendment  as  im- 
pairment.— Dodge  V.  Woolsey,  18  How. 
331,  15  L.  Ed.  401;  State  Bank  v.  Knoop, 
16  How.  369.  14  L.  Ed.  977;  Mechanics', 
etc..  Bank  7'.  Thomas,  18  How.  384,  15  L. 
Ed.  460;  Jefferson  Branch  Bank  v.  Skelly, 
1  Black  436,  17  L.  Ed.  173;  New  Orleans,. 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
29  L.  Ed.  525;  St.  Tammany  Waterworks 
V.  New  Orleans  Waterworks,  120  U.  S. 
64.  30  L.  Ed.  563;  Keokuk,  etc.,  R.  Co.  V. 
Missouri,  152  U.  S.  301,  312.  38  L.  Ed. 
450  See  the  title  IMPAIRMENT  OF 
ORUGATTON    OF    CONTRACTS. 

30.  Superior  right  of  congress. — United 
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2.  Presumption  against  Immunity  from  Legislative  Control. — See,  gen- 
erally, ante,  "Government  Regulation  and  Control,"  II,  D;  "Corporation  Take& 
Charter  Subject  to  General  Laws,"  VIII,  B.  Charters  of  private  corporations 
are  subject  to  construction  by  the  same  rules  of  interpretation  as  other  legis- 
lative grants.21  Grants  of  immunity  to  a  corporation  from  legitimate  govern- 
mental control  are  never  to  be  presumed.  On  the  contrary,  the  presumptions 
are  all  the  other  way,  and  unless  an  exemption  is  clearly  established  the  leo-- 
islature  is  free  to  act  on  all  subjects  within  its  general  jurisdiction  as  the  public 
interests  may  seem  to  require.^^  Legislative  contracts  are  to  be  construed  most 
favorably  to  the  state  if,  on  a  fair  consideration  to  be  given  the  charter,  any 
reasonable   doubts   arise   as   to   their   proper   interpretation.^^      Exemption    from 

L.  Ed.  850;  Slidell  v.  Grandjean,  111  U, 
S.  412.  28  L.  Ed.  321;  Wheeling,  etc., 
Bridge  Co.  v.  Wheeling  Bridge  Co.,  138 
U.  S.  287,  34  L.  Ed.  967;  Richmond,  etc., 
R.  Co.  V.  Louisa  R.  Co.,  13  How.  71,  81. 
14  L.  Ed.  55;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  544,  9  L.  Ed. 
773;  Moran  v.  Commissioners  2  Black 
722.  17  L.  Ed.  342;  Home  of  the  Friend- 
less V.  Rouse,  8  Wall.  430,  19  L.  Ed.  495; 
Washington  University  v.  Rouse,  8  Wall 
439.  19  L.  Ed.  498;  Jefferson  Branch  Bank 
V.  Skelly.  1  Black  436,  446,  17  L.  Ed.  173; 
Railroad  Commission  Cases,  116  U  S 
307.  326.  29  L.  Ed.  636;  Railway  Co.  v. 
Philadelphia,  101  U.  S.  528.  539,  25  L.  Ed. 
912. 

"Such  limitations,  however,  upon  the 
power  of  the  legislature  must  be 
construed  in  subservience  to  the  general 
rule  that  grants  by  the  state  are  to  be 
construed  strictly  against  the  grantees, 
and  that  nothing  will  be  presumed  to  pass 
except  it  be  expressed  in  clear  and  un- 
ambiguous language.  As  was  said  by  Mr. 
Justice  Swayne  in  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  666,  24  L.  Ed.  1036: 
'The  rule  of  construction  in  this  class  of 
cases  is  that  it  shall  be  most  strongly 
against  the  corporation.  Every  reason- 
able doubt  is  to  be  resolved  adversely. 
Nothing  i.s  to  be  taken  as  conceded  but 
what  is  given  in  unmistakable  terms,  or 
by  an  implication  equally  clear.  The  af- 
firmative must  be  shown.  Silence  is  nega- 
tion, and  doubt  is  fatal  to  the  claim.  This 
doctrine  is  vital  to  the  public  welfare.  It 
is  axiomatic  in  the  jurisprudence  of  this 
court' "  Pearsall  v.  Great  Northern  R. 
Co..  161  U.  S.  646,  664.  40  L.  Ed.  838. 

33.  Home  of  the  Friendless  v.  Rouse, 
8  Wall.  430,  437,  19  L.  Ed.  495;  Washing- 
ton University  v.  Rouse,  8  Wall.  439.  19 
L.   Ed.  498. 

"But  as  every  contract  is  to  be  con- 
strued to  accomplish  the  intention  of  the 
parties  to  it,  if  there  is  no  ambiguity  about 
it,  and  this  intention  clearly  appears  on 
reading  the  instrument,  it  is  as  much  the 
duty  of  the  court  to  uphold  and  sustain 
it,  as  if  it  were  a  contract  between  pri- 
vate persons."  Home  of  the  Friedless  v. 
Rouse.  8  Wall.  430,  437,  19  L.  Ed.  495; 
Washineton  Universitv  v.  Rouse,  8  Wall. 
4.'?9.  19  L.  Fd.  498.  And  see  the  title  IN- 
TERPRETATION AND  CONSTRUC- 
TION. 


States  zj.  Mormon  Church,  150  U.  S.  145. 
37  L.  Ed.  1033;  Mormon  Church  z^.  United 
States,  136  U.  S.  1,  34  L.  Ed.  481;  Mor- 
mon Church  V.  United  States,  140  U.  S. 
665,  35  L.  Ed.  592.  See  post,  "Powers  of 
Congress  and   State   Compared,"  VIII.   C, 

4,  e,  (3). 

31.  Subject  to  construction. — "Charters 
of  private  corporations  duly  accepted,  it 
must  be  admitted,  are  executed  contracts, 
but  the  different  provisions,  unless  they 
are  clear,  unambiguous,  and  free  of  doubt, 
are  subject  to  construction,  and  their  true 
intent  and  meaning  must  be  ascertained 
by  the  same  rules  of  interpretation  as 
other  legislative  grants."  Holyoke  Co.  v. 
Lyman,  15  Wall.  500,  511,  21  L.  Ed.  133; 
Railway  Co.  v.  Philadelphia.  101  U.  S.  528, 
539.  25  L.  Ed.  912. 

32.  Presumption  against  immunity. — 
Ruggles  V.  Illinois,  108  U.  S.  526,  531,  27 
L.   Ed.   812;   Railroad   Co.   v.   Hecht,  95  U. 

5.  168,  24  L.  Ed.  423;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  547,  549.  9 
L.  Ed.  773;  Ohio  Life  Ins.,  etc..  Co.  f. 
Debolt,  16  How.  416,  435,  14  L.  Ed.  997; 
Pearsall  v.  Great  Northern. R.  Co.,  161  U. 
S.  646.  664,  40  L.  Ed.  838;  Fertilizing  Co. 
V.  Hyde  Park.  97  U.  S.  659,  666,  24  L.  Ed. 
1036;  Illinois  Cent.  R.  Co.  v.  Illinois,  108 
U.  S.  541,  27  L.  Ed.  818;  Louisville,  etc., 
R.  Co.  V.  Kentucky.  183  U.  S.  503,  46  L. 
Ed.  298;  Blair  v.  Chicago,  201  U.  S.  400, 
472.    50    L.    Ed.    801. 

As  was  said  by  Chief  Justice  Taney, 
speaking  for  the  court,  in  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  547. 
9  L.  Ed.  773,  "It  can  never  be  assumed 
that  the  government  intended  to  diminish 
its  power  of  accomplishing  the  end  for 
which  it  was  created."  This  is  an  ele- 
mentary principle.  Ruggles  v.  Illinois, 
108   U.    S.    526,   531,   27    L.    Ed.    812. 

"All  doubts  with  regard  to  the  au- 
thority granted  in  a  corporate  charter  are 
to  be  resolved  against  the  corporation, 
and  *  *  *  a  surrender  of  the  power  of  the 
legislature  in  any  matter  of  nublic  con- 
cern must  never  be  presumed  from  un- 
certain or  equivocal  expressions."  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky,  161  U.  S. 
677.  685,  40  L.  Ed.  849.  reaffirmed  in 
Ornstine  v.  Gary,  204  U.  S.  669,  51  L.  Ed. 
672:  Dubuaue  &  Pac.  R.  Co.  v.  Litchfield, 
23  How.  66,  88,  16  L.  Ed.  500;  Delaware 
Railroad  Tax,  is  Wall.  206,  225.  21  L.  Ed. 
888;   Bailey  v.   Magwire,   22  Wall.   215,   22 
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future  general  legislation,  either  by  a  constitutional  provision  or  by  an  act  of  the 
legislature,  cannot  be  admitted  to  exist  unless  it  is  given  expressly,  or  unless 
it*follows'by  an   implication  equally  clear  with   express  words.^^ 

Public  grants  are  to  be  construed  strictly,  and  unless  a  claim  to  an  ex- 
clusive franchise  or  privilege  is  based  upon  the  clearest  language,  it  cannot  be 
sustained:^^ 


34.  Exemption  of  company  from  future 
general  legislation  must  be  clearly  given. 

—Chicago,  etc..  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  455,  33  L.  Ed.  970,  citing  Provi- 
dence Bank  v.  Billings,  4  Pet.  514,  7  L. 
Ed.  939;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420.  9  L.  Ed.  773;  Christ 
Church  V.  Philadelphia  County,  24  How. 
300,  16  L.  Ed.  602;  Oilman  v.  Sheboygan, 
2  Black  510.  17  L.  Ed.  305;  Tucker  v. 
Ferguson,  22  Wall.  527,  22  L.  Ed.  805; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  Ed.  1036;  Newton  v.  Commis- 
sioners, 100  U.  S.  548.  561,  25  L.  Ed.  710; 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176.  29  L.  Ed.  121;  Pennsylvania  R.  Co. 
V.  Miller,  132  U.  S.  75,  84,  33  L.  Ed.  267; 
Minneapolis,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  467.  33  L.  Ed.  985;  Covington  v. 
Kentucky,  173  U.  S.  231,  238,  43  L.  Ed. 
679;  Citizens'  Sav.  Bank  v.  Owensboro, 
173  U.  S.  636.  646,  43  L.  Ed.  840;  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky,  183  U.  S. 
503,  517,  46  L.  Ed.  298;  2  Hare's  Ameri- 
can Const.  Law,  661,  663,  664.  See  the  ti- 
tle  CARRIERS,  vol.  3,  p.   626,  et   seq. 

To  include  in  a  charter  an  exemption 
from  legislative  control  because  such  ex- 
emption was  possessed  by  another  com- 
pany, and  a  provision  of  the  charter  con- 
ferred upon  it  the  same  rights,  privileges 
and  immunities  as  were  enjoyed  by  that 
company,  would  be  to  thwart  the  de- 
clared will  of  the  legislature,  that  such  ex- 
emption should  not  exist,  unless  the  act 
granting  the  charter  excepted  it  in  ex- 
press terms  from  that  law.  Hoge  v.  Rail- 
road Co..  99  U.  S.  348,  354,  25  L.  Ed. 
303. 

35.  Construction  of  grants  or  fran- 
chises.— Charles  River  Bridge  v.  Warren 
Bridge.  11  Pet.  420,  9  L.  Ed.  773;  United 
States  V.  Arredondo.  6  Pet.  691.  736.  8  L. 
Ed.  547.  See,  also,  in  accord.  Jackson  v. 
Lamphire.  3  Pet.  280,  289,  7  L.  Ed.  679; 
Beaty  v.  Knowler.  4  Pet.  152,  165,  7  L. 
Ed.  813;  Providence  Bank  v.  Billings,  4 
Pet.    514,   7    L.    Ed.    939. 

Construction  of  exclusive  grants,  etc. — • 
In  a  grant  designed  by  the  sovereign 
power  making  it  to  be  a  general  benefit 
and  accommodation  to  the  public,  if  the 
meaning  of  the  words  be  doubtful  they 
should  be  taken  most  strongly  against 
the  grantee  and  for  the  government;  and 
therefore,  should  not  be  extended  by  im- 
plication in  favor  of  the  grantee  beyond 
the  natural  and  obvious  meaning  of  the 
words  employed;  and  if  these  do  not  sup- 
port the  right  claimed,  it  must  fall.  Mills 
V.  St.  Clair  County,  8  How.  569,  581,  12 
L.    Ed.    1201. 


If  the  grant  admits  of  two  interpreta- 
tions, one  of  which  is  more  extended, 
and  the  other  more  restricted,  so  that  a 
choice  is  fairly  open,  and  either  may  be 
adopted  without  any  apparent  violation 
of  tlie  apparent  objects  of  the  grant,  if 
in  such  case  one  interpretation  would 
render  the  grant  inoperative  and  the 
other  would  give  it  force  and  effect,  the 
latter,  if  within  a  reasonable  construction 
of  the  terms  employed,  should  be  adopted. 
Mills  V.  St.  Clair  County,  8  How.  569, 
583,    12   L.    Ed.    1201. 

Exclusive  right  to  franchise  never  pre- 
sumed.— "Hence,  an  exclusive  right  to  en- 
joy a  certain  franchise  is  never  presumed, 
and  unless  the  charter  contain  words  of 
exclusion,  it  is  no  impairment  of  the 
grant  to  permit  another  to  do  the  same 
thing,  although  the  value  of  the  franchise 
to  the  first  grantee  may  be  wholly  de- 
stroyed. This  principle  was  laid  down  at 
an  early  day  in  the  case  of  the  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  Ed.  773,  and  has  been  steadily 
adhered  to  ever  since."  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646,  664,  40 
L.  Ed.  838;  Turnpike  Co.  v.  State,  3  Wall. 
210,  18  L.  Ed.  180;  Providence  Bank  zk 
Billings,  4  Pet.  514,  7  L.  Ed.  939;  Penn- 
sylvania R.  Co.  V.  Miller,  132  U.  S.  75,  33 
L.  Ed.  267.  See  Lehigh  Water  Co.  v. 
Easton,  121  U.  S.  388,  391,  30  L.  Ed.  1059; 
Planters'  Bank  v.  Sharp,  6  How.  301,  331, 
12  L.  Ed.  447;  Minturn  v.  Larue,  23  How. 
435,   437,  16   L.   Ed.   574. 

Where  an  act  of  incorporation  from 
the  state  is  silent  in  relation  to  the  con- 
tested exclusive  power  or  privilege,  such 
exclusive  power  or  privilege  is  not  to  be 
implied  from  the  fact  that,  unless  it  is 
held  to  exist,  the  state  may  destroy  the 
value  of  the  franchise  or  privilege  actually 
given  by  granting  a  similar  franchise  or 
privilege  to  others,  and  this  principle  is 
not  effected  by  the  fact  that  the  power 
of  the  state  has  been  already  exercised 
so  as  to  destroy  the  value  of  the  fran- 
chise. The  existence  of  the  power  to 
grant  a  similar  franchise  or  privilege  can- 
not depend  upon  the  circumstances  of  its 
having  been  exercised  or  not.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  Ed.  773;  Providence  Bank  v. 
Billings,  4  Pet.  514,  7  L.  Ed.  939.  See 
ante,  "Exclusive  Franchise,"  VIII,  C,  1, 
a.  (4).  (b).  See  the  titles  BRIDGES,  vol. 
3,  p.  516;  GAS;  RAILROADS;  W^\TER 
COMPANIES  AND  WATERWORKS, 
and  other  titles  where  corporate  fran- 
chises are  treated. 

Construction  as  license  merely. — "But 
where  the  charter  authorizes  the  company 
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3.  Cannot  Affect  InaliFnable  Rights — a.  Right  of  Eminent  Domain. — A 
corporate  charter  is  a  contract  between  the  state  and  the  company,  but,  Uke  all 
private  rights,  it  is  subject  to  the  right  of  eminent  domain  in  the  state.  The 
constitution  of  the  United  States  cannot  be  so  construed  as  to  take  away  this 
right  from  the  states. ^^ 

b.  Police  Pozver  and  Right  of  Regulation. — In  General. — See  ante,  Govern- 
mental Regulation  and  Control,"  II,  D;  "Imposition  of  Additional  Duty  or 
Burden,"  VIII,  C,  1,  d,  (3).  The  legislature  may  not  destroy  vested  rights, 
whether  they  are  expressly  prohibited  from  doing  so  or  not,  but  otherwise  may 
legislate  with  respect  to  corporations,  whether  expressly  permitted  to  do  so  or 
not.  While  the  police  power  has  been  most  frequently  exercised  with  respect 
to  matters  which  concern  the  public  health,  safety  or  morals,  it  has  been  fre- 
quently held  that  corporations  engaged  in  a  public  service  are  subject  to  leg- 
islative control,  so  far  as  it  becomes  necessary  for  the  protection  of  the  public 
interests.""     And   so  with  a  right  to  manufacture  and  sell  intoxicating  liquors, 


in  sweeping  terms  to  do  certain  things 
which  are  unnecessary  to  the  main  ob- 
ject of  the  grant,  and  not  directly  and  im- 
mediately within  the  contemplation  of  the 
parties  thereto,  the  power  so  conferred, 
so  long  as  it  is  unexecuted,  is  within  the 
control  of  the  legislature  and  may  be^ 
treated  as  a  license,  and  may  be  revoked, 
if  a  possible  exercise  of  such  power  is 
found  to  conflict  with  the  interests  of  the 
public."  Pearsall  v.  Great  Xorthern  R. 
Co.,  161  U.  S.  646,  673,  40  L-  Ed.  838. 
See  the   title   LICENSES. 

36.  Eminent  domain. — West  River 
Bridge  Co.  v.  Dix,  6  How.  .507,  12  L.  Ed. 
535:  Planters'  Rank  z;.  Sharp,  6  How.  301, 
331,  12  L.  Ed.  447;  Richmond,  etc.,  R. 
Co.  V.  Louisa  R.  Co.,  13  How.  71,  83,  14 
L.  Ed.  55:  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  22,  26  L.  Ed.  9^1:  New  Orleans 
Gas  Co.  V.  Louisiana  Lifeht  Co.,  115  U. 
S.  650,  673,  29  L.  Ed.  516;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  41  L.  Ed.  1165.  See.  also.  Wilming- 
ton Railroad  v.  Reid,  13  Wall.  264.  268,  20 
L.    Ed.    568. 

Thus  where  an  exclusive  franchise  is 
granted  to  a  railway  company  to  build 
its  road  along  a  certain  route,  the  obliga- 
tion of  its  contract  with  the  state  is  not 
impaired  by  a  subsequent  act  authorizing 
the  crossing  of  its  road  by  another  com- 
pany. The  franchise  may  be  condemned 
in  the  same  manner  as  individual  property. 
Richmond,  etc.,  R.  Co.  v.  Louisa  R.  Co., 
13  How.  71,  14  L.  Ed.  55. 

Property  held  by  an  incorporated  com- 
pany stands  upon  the  same  footing  with 
that  held  by  an  individual,  and  a  fran- 
chise cannot  be  distingm'^bcd  from  other 
property.  West  River  Bridge  Co.  v.  Dix, 
6    How.    507,   12   L.    Ed.    535. 

The  grant  of  a  franchise  is  of  no 
higher  order  and  confers  no  more  sacred 
title,  than  a  grant  of  land  to  an  individual: 
and,  when  the  public  necessities  require 
it,  the  one  as  well  as  the  other  may  be 
taken  for  public  purposes  on  making 
suitable  compensation;  nor  does  such  an 
exercise   of    the    right   of   eminent   domain 


interfere  with  the  inviolability  of  con- 
tracts. Richmond,  etc.,  R.  Co.  v.  Louisa 
R.  Co.,  13  How.  71,  83.  14  L.  Ed.  55;  West 
River  Bridge  Co.  v.  Dix,  6  How.  507,  12 
L.  Ed.  535;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  37  L.  Ed.  463. 
See  the   title  EMINENT   DOMAIN. 

37.  Police  powers. — Louisville,  etc.,  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  695,  40  L. 
Ed.  849,  reaffirmed  in  Ornstine  v.  Cary, 
204  U.  S.  669,  51  L.  Ed.  672;  Ray  County 
T'.  Vansycle,  96  U.  S.  675,  697,  24  L.  Ed. 
800;  Butchers'  Union  Slaughter-House,  etc., 
Co.  V.  Crecemt  City,  etc.,  Slaughter-House 
Co.,  Ill  U.  S.  746,  28  L.  Ed.  585;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
Missouri  Pac.  R.  Co.  v.  Humes,  115  U. 
S.  512,  29  L.  Ed.  463;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
29  L.  Ed.  516;  Crecent  City  Live  Stock 
Co.  V.  Butchers'  Union  Slaughter-House 
Co.,  120  U.  S.  141.  144,  30  L.  Ed.  614; 
IMinneapolis,  etc.,  R.  Co.  ?/.  Beckwith,  129 
U.  S.  26,  32  L.  Ed.  585;  Minneapolis,  etc., 
R.  Co.  V.  Emmons,  149  U.  S.  364.  37  L. 
Ed.  769;  New  York,  etc.,  R.  Co.  v.  Bristol, 
151  U.  S.  556,  567,  38  L.  Ed.  269;  Eagle 
Ins.  Co.  V.  Ohio,  153  U.  S.  446,  38  L. 
Ed.  778;  Pearsall  v.  Great  Northern  R. 
Co.,  161  U.  S.  646,  665,  40  L.  Ed.  838;  St. 
Louis,  etc.,  R.  Co.  v.  IMathews,  165  U.  S. 
1,  23,  41  L.  Ed.  611;  Long  Island  Water 
Supnly  Co.  v.  Brooklyn,  166  U.  S.  685,  41 
L.  Ed.  1165:  Chicago,  etc..  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  42  L.  Ed.  948;  Louis- 
ville, etc.,  R.  Co.  V.  Kentuckv.  ]83  U.  S. 
503,  517,  46  L.  Ed.  298;  Diamond  Glue  Co. 
V.  United  States  Glue  Co.,  187  U.  S.  611. 
615,  47  L.  Ed.  328.  See  the  title  POLICE 
POWER. 

"Nor  does  it  folloM^  from  the  fact  that 
the  contract  evidenced  by  the  charter  can- 
not be  impaired,  that  the  power  of  the 
legislature  over  such  charter  is  wholly 
taken  away,  since  statutes  which  operate 
only  to  regulate  the  manner  in  which  the 
franchises  are  to  be  exercised,  and  which 
do  not  interfere  substantially  with  the  en- 
joyment of  the  main  obiect  of  the  grant, 
are  not  open  to  the  objection  of  impair- 
ing  the    contract.      A   familiar  instance   of 
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given  to  a  corporation  under  its  charter.  It  is  no  irrepealable  contract,  but  is 
subject   to   the   pohce   power  of   the   state.^^ 

Nuisance. — And  so  again,  where  the  business  authorized  by  the  charter  be- 
comes a  nuisance,  it  may  be  abated  under  the  poHce  power.^^ 

Lotteries. — And  the  legislature  of  a  state  cannot,  by  a  charter  granted  to  a 
lottery  company,  defeat  the  will  of  the  people,  authoritatively  expressed,  in 
relation  to  the  further  continuance  of  such  business  in  their  midst.'**^ 

Constitutional  Provisions. — But  where  the  right  or  privilege  to  be  affected 
is  expressly  granted  to  the  corporation  by  the  state  constitution,  it  is  exempt 
from  interference  therewith  by  the  legislature  under  the  police  power.  It  can 
only  be  affected  by  a  change  of  the  constitution.* ^ 


this  class  of  legislation  is  that  enacted 
under  what  is  known  as  the  police  power. 
In  virtue  of  this  the  state  may  prescribe 
regulations  contributing  to  the  comfort, 
safety  and  heahh  of  passengers,  the  pro- 
tection of  public  at  highway  crossings  or 
elsewhere,  the  security  of  owners  of  ad- 
jacent property,  by  requiring  the  track 
to  be  fenced,  and  such  appliances  to  be 
annexed  to  the  engines  as  shall  prevent 
the  communication  of  fire  to  neighboring 
buildings.  Cooley  Prin.  Const.  Law,  321. 
This  power,  as  was  said  by  Mr.  Justice 
Miller  in  the  Slaughter-House  Cases,  16 
Wall.  36,  62,  21  L.  Ed.  394,  is  and  must  be, 
from  its  very  nature,  incapable  of  any 
very  exact  definition  or  limitation.  'Upon 
it  depends  the  security  of  social  order,  the 
life  and  health  of  the  citizen,  the 
comfort  of  existence  in  a  thickly 
populated  community,  the  enjoyment 
of  private  and  social  life,  and  the 
beneficial  use  of  property.'  The  follow- 
ing cases  show  to  what  extent  and  for 
what  purposes  this  power  may  be  exer- 
cised: Slaughter-House  Cases,  16  Wall. 
36,  21  L.  Ed.  394;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  2.5,  24  L. 
Ed.  989:  Patterson  v.  Kentucky,  97  U.  S. 
501,  24  L.  Ed.  1115;  Barbier  v.  Connolly. 
113  U.  S.  27,  28  L.  Ed.  923;  Charlotte, 
etc..  R.  Co.  V.  Gibbes,  142  U.  S.  386,  35 
L.  Ed.  1051;  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  Ed.  385;  Eagle  Ins.  Co.  v.  Ohio, 
153  U.  S.  446,  38  L.  Ed.  778.  And  so 
important  is  this  power  and  so  necessary  to 
the  public  safety  and  health,  that  it  cannot 
be  bargained  away  by  the  legislature,  and 
hence  it  has  been  held  that  charters  for 
purposes  inconsistent  with  a  due  regard 
for  the  public  health  or  public  morals  may 
be  abrogated  in  the  interests  of  a  more 
enlightened  public  opinion.  Stone  v.  Miss- 
issippi, 101  U.  S.  814,  25  L.  Ed.  1079; 
Phalen  v.  Virginia,  8  How.  163,  168,  12 
L  Ed.  1030."  Pearsall  v.  Great  Northern 
R.  Co.,  161  U.  S.  646,  665.  40  L.  Ed.  838. 
A  legislative  act  imposing  upon  a  cor- 
poration burdens  inconsistent  with  its 
charter,  but  consistent  with  the  purposes 
of  the  grant  and  such  as  might  have  been 
originally  imposed,  may  be  perhaps  a 
proper  exercise  of  the  police  power  of  the 
state.  Fair  Haven,  etc.,  R.  Co.  v.  New 
Haven,   203  U.   S.   379,   388,  51   L.   Ed.   237. 


Consolidations    against    public    policy. — 

See  post,  "Right  to  Consolidate  and  Va- 
lidity of  Consolidation,"  XV,  A,  1. 

Effect  of  consolidation  or  amendment. — 
See  post,  "Acceptance  of  New  Legislation 
as  Surrender  of  Exemption,"  VIII,  C,  4,  d. 

Forfeiture  for  misuse  or  abuse. — See 
post,  "Alisuser  or  Nonuser  of  Franchises," 
XVII,   B,  4,  b. 

Under  right  reserved  in  charter,  consti- 
tution or  general  law. — See  post,  "Where 
Power  Is  Reserved  to  Amend  or  Repeal," 
VIII,  C,  4. 

38.  Same. — Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  Ed.  989.  See  the  titles 
INTOXICATING  LIQUORS;  POLICE 
POWER. 

39.  Nuisance. — Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036.  See 
Railroad  Commission  Cases,  116  U.  S.  307, 
327,  29  L.  Ed.  636.  See  the  titles  NUI- 
SANCE; POLICE  POWER. 

40.  Lotteries. — Stone  v.  Mississiopi,  101 
U.  S.  814,  821,  25  L.  Ed.  1079;  New  Or- 
leans V.  Houston,  119  U.  S.  265.  30  L.  Ed. 
411;  Douglas  v.  Kentucky,  168  U.  S.  488, 
42  L.  Ed.  553.  See,  also,  Anurews  v.  An- 
drews,   188    U.    S.    14,    34,    47    L.    Ed.    366. 

The  right  to  suppress  lotteries  in  gov- 
ernmental, to  be  exercised  at  all  times  by 
those  in  power,  at  their  discretion.  Any 
one,  therefore,  who  accepts  a  lottery  char- 
ter does  So  with  the  implied  understand- 
ing that  the  people,  in  their  sovereign  ca- 
pacity, and  through  their  properly  con- 
stituted agencies,  may  resume  it  at  any 
time  when  the  public  good  shall  require, 
whether  it  be  paid  for  or  not.  All  that 
one  can  get  by  such  a  charter  is  a  suspen- 
sion of  certain  governmental  rights  in  his 
favor,  subject  to  withdrawal  at  will.  He 
has  in  legal  effect  nothing  more  than  a 
license  to  enjoy  the  privilege  on  the  terms 
named  for  the  specified  time,  unless  it  be 
sooner  abrogated  by  the  sovereign  power 
of  the  state.  It  is  a  permit  good  as 
against  existing  laws,  but  subject  t©  fu- 
ture legislative  and  constitutional  con- 
trol or  withdrawal.  Stone  v.  Mississippi, 
101  U.  S.  814,  821,  25  L.  Ed.  1079.  See 
this  case  distinguished  in  New  Orleans  v. 
Houston,  119  U.  S.  265,  30  L.  Ed.  411; 
Douelas  V.  Kentucky,  168  U.  S.  488.  42 
L.    Ed.  553.     See   the   title  LOTTERIES. 

41.  Protection  of  state  constitution. — ■ 
New    Orleans   v.    Houston,   119   U.    S.   265, 
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Revival  by  Constitutional  Change  after  Repeal,— Where  a  corporate 
charter  has  been  repealed  by  legislative  act,  and  a  constitution  subsequently  en- 
acted recognizes  it  as  being  in  force  by  legislating  in  respect  thereto,  it  is  thereby 
revived  and  continued  in   force  to  that  extent.^  ^ 

4.  Where  Power  Is  Reserved  to  Amend  or  Repeal — a.  In   General (1) 

In  Charter. — The  legislature  may  in  terms,  when  the  charter  is  granted,  retain 
the  authority  to  alter,  amend  or  repeal  a  corporate  charter  .^'"^  And- a  charter 
provision  that  the  constitution  shall  not  be  altered  or  alterable  in  any  other 
manner  than  by  an  act  of  the  legislature,  is  in  all  respects  equivalent  to  an  ex- 
press reservation  to  the  state  to  make  any  alterations  in  the  charter  which  the 
legislature  in  its  wisdom  may  deem  fit,  just,  and  expedient  to  enact.'** 


275,   30   L.    Ed.  411;   Douglas  v.   Kentucky, 
168  U.   S.  488,  42   L.  Ed.  553. 

Where  the  grant  of  a  charter  to 
a  corporation,  in  this  case  a  lot- 
tery company,  is  contained  in  the 
constitution,  the  legislature,  acting  under 
that  constitution,  cannot  contravene  it.  It 
is  undoubtedly  true  that  no  rights  of  con- 
tract are  or  can  be  vested  under  this  con- 
stitutional provision  which  a  subsequent 
constitution  might  not  destroy  without  im- 
pairing the  obligation  of  a  contract,  within 
the  sense  of  the  constitution  of  the  United 
States,  for  the  reason  assigned  in  the 
case  of  Stone  v.  Mississippi.  But  an  or- 
dinary act  of  legislation  cannot  have  that 
efifect,  because  the  constitutional  provision 
has  withdrawn  from  the  scope  of  the  po- 
lice power  of  the  state,  to  be  exercised  by 
the  general  assembly,  the  subject  matter 
of  the  granting  of  lottery  charters,  so  far 
as  the  Louisiana  State  Lottery  Company 
is  concerned,  and  any  act  of  the  legisla- 
ture contrary  to  this  prohibition  is  upon 
familiar  principles  null  and  void.  The 
subject  is  not  within  the  jurisdiction  of  the 
police  power  of  the  state,  as  it  is  permitted 
to  be  exercised  by  the  legislature  under 
the  constitution  of  the  state.  New  Or- 
leans V.  Houston,  119  U.  S.  265,  275,  30  L. 
Ed.   411. 

42.  Revival  by  new  constitution. — New 
Orleans  v.  Houston,  119  U.  S.  265,  30  L. 
Ed.    411. 

By  act  of  March  31,  1879,  the 
legislature  of  Louisiana  repealed  act  No. 
25  of  the  year  1868  which  incorporated 
and  established  the  Louisiana  State  Lot- 
tery Company,  and  all  other  laws  on  the 
same  subject  were  repealed,  and  the 
Louisiana  State  Lottery  Company  was 
thereby  abolished  and  prohibited  from 
further  conducting  its  business  in  the  state 
of  Louisiana.  By  article  167  of  the  Louis- 
iana constitution  adopted  in  1879,  the  char- 
ter of  the  Louisiana  State  Lottery  Com- 
pany as  granted  in  the  year  1868  was  ex- 
pressly recognized  as  existing  with  the 
force  both  of  law  and  of  contract,  with 
the  exception  that  the  monopoly  clause 
of  its  charter  was  thereby  abrogated. 
This  constitutional  provision  further 
provided  a  limitation  as  to  the  period 
of  its  existence  and  required  that 
said  lottery  should  pay  a  tax  of  $40,- 
000  per  annum  to   the  state,  which  should 


be  m  heu  of  all  taxes,  state,  county  and 
municipal  upon  its  property.  Held,  that 
notwithstanding  the  repeal  of  the  charter 
of  1879,  the  effect  of  this  constitutional 
provision  was  to  revive  the  charter  of 
the  lottery  company  and  to  recognize  it 
as  a  contract  binding  upon  the  state  for 
the  period  therein  mentioned  except  as  to 
the  monopoly  feature.  New  Orleans  v. 
Houston,  119  U.  S.  265,  30  L.  Ed  411 
See  the   title   LOTTERIES. 

43.  Reservation  in  charter  of  right  to 
amend  or  repeal.— County  of  Schuyler  v. 
Thomas,  98  (j.  S.  169,  174,  25  L.  Ed.  88. 
Where  such  a  provision  is  incorporated 
in  the  charter,  it  is  clear  that  it  qualifies 
the  grant,  and  that  the  subsequent  exer- 
cise of  that  reserved  power  cannot  be  re- 
garded as  an  act  within  the  prohibition  of 
the  constitution.  Miller  v.  The  State  15 
Wall.  478,  488,  21  L.  Ed.  98;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  708, 
712,  4  L.  Ed.  629;  Pennsylvania  College 
Cases,  13  Wall.  190,  218,  20  L.  Ed.  550; 
Railroad  Co.  v.  Maine,  96  U.  S.  499,  24 
L.  Ed.  836;  Sinking-Fund  Cases,  99*  U 
S.  700.  726.  25  L.  Ed.  496;  Railway  Co.  v. 
Philadelphia,  101  U.  S.  528.  539.  25  L.  Ed. 
912;  Greenwood  v.  Freight  Co.,  105  U.  S  13 
17,  26  L.  Ed.  961;  Close  V.  Qlenwood 
Cemetery,  107  U.  S.  466,  476,  27  L.  Ed. 
408;  Hamilton  Gas  Light,  etc.,  Co.  v.  Ham- 
ilton City,  146  U.  S.  258,  36  L.  Ed.  963; 
Citizens'  Sav.  Bank  v.  Owensboro,  173 
U.  S.  636,  651,  43  L.  Ed.  840;  Looker  v 
Maynard,  179  U.  S.  46,  52,  45  L.  Ed.  79. 
See,  also,  Dennv  v.  Bennett,  128  U  S 
489,  495,  32  L.   Ed.  491. 

And  where  the  incorporating  act  de- 
clared that  the  corporation  should  be  gov- 
erned by  any  subsequent  general  law 
enacted  by  the  legislature,  it  became  sub- 
ject at  once  to  such  legislation  when  en- 
acted, whether  by  new  constitution  or 
legislative  act.  Louisville,  etc.,  R.  Co.  v 
Kentucky.  161  U.  S.  677,  692,  40  L  Ed 
849. 

44.  Same. — Pennsylvania  College  Cases 
13  Wall.  190,  214,  20  L.  Ed.  550. 

Almost  immediately  after  the  judgment 
of  this  court  in  the  Darmouth  College 
Case  (Darmouth  College  v.  Woodward  4 
Wheat.  518,  4  L.  Ed.  629).  the  states,  many 
of  them,  in  granting  charters  acted  on 
the  suggestion  of  Mr.  Justice  Story  in 
his    concurring    opinion    (p.    712).    and   in- 
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(2)  In  Statutes  or  Constitution. — See  ante,  "Corporation  Takes  Charter  Sub- 
ject to  General  Laws,"  VIII.   B. 

In  General. — Or  it  may  insert  in  its  statutes  or  in  its  constitution,  a  pro- 
vision that  all  charters  afterwards  granted  shall  be  subject  to  alteration,  amend- 
ment, or  repeal  at  the  pleasure  of  the  legislature. ^° 

Reservation  in  Constitution. — It  is  elementary  that  where  the  constitution 
of  a  state  reserves  the  right  to  repeal,  alter  or  amend,  all  charters  granted  by 
the  legislature  are  subject  to  such  provision,  and  therefore  are  wanting  in  that 
attribute  of  irrevocability  which  is  essential  to  bring  them  within  the  intend- 
ment of  the  clause  of  the  constitution  of  the  United  States  protecting  contracts 
from  impairment.**^     And  the  right   to  amend  whenever  the  legislature   should 


serted  provisions  by  which  such  authority 
was  expressly  retained.  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347, 
352,    28    L.    Ed.    173. 

45.  In  constitution  or  general  statute. 
— After  the  decision,  in  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  4  L.  Ed. 
629,  "many  a  state  of  the  Union,  in  order 
to  secure  to  its  legislature  the  exercise 
of  a  fuller  parliamentary  or  legislative 
power  over  corporations  than  would  other- 
wise exist,  inserted,  either  in  its  statutes 
or  in  its  constitution,  a  provision  that 
charters  thenceforth  granted  should  be 
subject  to  alteration,  amendment  or  re- 
peal at  the  pleasure  of  the  legislature.  See 
Greenwood  v.  Freight  Co.,  105  U.  S.  13, 
20,  21,  26  L.  Ed.  961.  The  effect  of  such 
a  provision,  whether  contained  in  an  orig- 
inal act  of  incorporation,  or  in  a  consti- 
tution or  general  law  subject  to  which  a 
charter  is  accepted,  is,  at  the  least,  to  re- 
serve to  the  legislature  the  power  to  make 
any  alteration  or  amendment  of  a  char- 
ter subject  to  it,  which  will  not  defeat  or 
substantially  impair  the  object  of  the 
grant,  or  any  right  vested  under  the  grant, 
and  which  the  legislature  may  deem  neces- 
sary to  carry  into  effect  the  purpose  of 
the  grant,  or  to  protect  the  rights  of  the 
public  or  of  the  corporation,  its  stock- 
holders or  creditors,  or  to  promote  the 
due  administration  of  its  affairs."  Looker 
V.  Maynard.  179  U.  S.  46,  52,  45  L.  Ed.  79, 
citing  Sherman  v.  Smith.  1  Black  587, 
17  L.  Ed.  163;  Miller  v.  The  State,  15 
Wall.  478,  21  L.  Ed.  98;  Holyoke  Co.  v. 
Lyman,  15  Wall.  500,  21  L.  Ed.  133;  Sink- 
ing-Fund  Cases,  99  U.  S.  700,  720,  721,  25 
L.  Ed.  496;  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466,  27  L.  Ed.  408;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347, 
28  L.  Ed.  173;  New  York,  etc.,  R.  Co.  v. 
Bristol,  151  U.  S.  556,  38  L.  Ed.  269;  Keo- 
kuk, etc.,  R.  Co.  V.  Missou  i,  152  U.  S. 
301,  312,  38  L.  Ed.  450;  St.  Louis,  etc.,  R. 
Co.  V.  Paul,  173  U.  S.  404,  408,  43  L.  Ed. 
746;  Missouri  Pac.  R.  Co.  v.  Mackey,  127 
U  S  205,  32  L.  Ed.  107;  Gibbs  v.  Con- 
solidated Gas  Co.,  130  U.  S.  396,  408,  32 
L.  Ed.  979;  Callaway  County  v.  Foster, 
93  U.  S.  567,  23  L.  Ed.  911;  Railroad  Co. 
V.  Maine,  96  U.  S.  499,  24  L.  Ed.  836; 
Peik  V.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
164,  175,  24  L.  Ed.  97;  Chesapeake,  etc., 
R.   Co.  V.  Miller,   114  U.   S.  176,  188,  29   L. 


Ed.  121;  San  Antonio  Traction  Co.  v.  Alt- 
gelt,    200    U.    S.    304,    308,    50    L.     Ed.    491. 

Statutory  and  constitutional  reservation 
compared  as  to  repealability  and  exemp- 
tion therefrom. — See  post,  "Exemption 
from  Reservation  and  Repeal  Thereof," 
VIII,   C,   4,   c. 

46.  Constitutional  reservation. — "The 
cases  supporting  this  doctrine  are  so  nu- 
merous that  they  need  not  be  cited." 
Northern  Cent.  R.  Co.  v.  Maryland,  187 
U.  S.  258,  267,  47  L.  Ed.  167;  Citizens' 
Sav.  Bank  v.  Owensboro.  173  U.  S.  636, 
43  L.  Ed.  840:  Bienville  Water  Supply  Co. 
V.  Mobile,  186  U.  S.  212,  222,  46  L.  Ed. 
1132;  ivailway  Co.  v.  Philadelphia,  101  U. 
S.  528,  539,  25  L.  Ed.  912;  Peik  v.  Chicago, 
etc.,  R.  Co.,  94  U.  S.  164,  34  L.  Ed.  97; 
Hamilton  Gas  Light,  etc.,  Co.  r.  Hamilton 
City,  146  U.  S.  258,  270,  36  L.  Ed.  963;  Ya- 
zoo, etc.,  R.  Co.  V.  Adams,  180  U.  S.  1,  17, 
45  L.  Ed.  395;  San  Antonio  Traction  Co. 
V.  Altgelt,  200  U.  S.  304,  308,  50  L.  Ed. 
491. 

The  reservation  of  power  to  alter  or 
revoke  a  grant  of  special  privileges,  con- 
tained in  a  state  constitution,  necessarily 
became  a  part  of  the  charter  of  every  cor- 
poration formed  under  the  general  statute 
providing  for  the  formation  of  corpora- 
tions. A  legislative  grant  to  a  corporation 
of  special  privileges,  if  not  forbidden  by 
the  constitution,  may  be  a  contract;  but 
where  one  of  the  conditions  of  the  grant 
is  that  the  legislature  may  alter  or  re- 
voke it,  a  law  altering  or  revoking,  or 
which  has  the  effect  to  alter  or  revoke, 
the  exclusive  character  of  such  privileges, 
cannot  be  regarded  as  one  impairing  the 
obligation  of  the  contract,  whatever  may 
be  the  motive  of  the  legislature,  or  how- 
ever harshly  such  legislation  may  operate, 
in  the  particular  case,  upon  the  corno- 
ration  or  parties  affected  by  it.  The  cor- 
poration, by  accepting  the  grant  subject 
to  the  legislative  power  so  reserved  by 
the  constitution,  must  be  held  to  have  as- 
sented to  such  reservation.  These  views 
are  supported  by  the  decisions  of  this 
court.  Hamilton  Gas  Light,  etc.,  Co.  v. 
Hamilton  City.  146  U.  S.  258.  270,  36  L.  Ed. 
963.  See  Greenwood  v.  Freight  Co..  105 
U.  S.  13,  17,  26  L.  Ed.  961;  Bienville 
Water  Supply  Co.  v.  Mobile,  186  U.  S. 
212,  222,  46  L.  Ed.  1132;  Railway  Co.  v. 
Philadelphia,  101  U.  S.  528,  538,  25  L.  Ed. 
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deem  the  charter  might  "be  injurious  to  the  citizens,"  may  be  exercised  when- 
ever the  charter  of  a  quasi  pubhc  corporation,  like  a  common  carrier,  becomes 
an  obstacle  to  reasonable  and  necessary  regulations  for  the  public  interest.^"^ 
An  unaccepted  charter  remains  a  mere  naked  proposition  until  accepted.  Hence, 
where  between  the  time  of  the  enactment  of  the  statute  embodying  the  charter, 
and  its  acceptance  by  the  persons  to  be  incorporated,  the  territory  granting  such 
charter  is  admitted  into  the  Union  under  a  constitution  which  reserves  to  the 
state  the  right  to  alter  or  amend  all  corporate  charters,  and  the  company  then 
accepts  the  incorporating  act  under  a  statute  which  continues  in  force,  such 
acceptance  is  made  subject  to  the  right  of  the  state  to  alter  or  amend. ^^ 

Reservation  in  Statute. — No  question  can  arise  as  to  the  impairment  of 
the  obligation  of  a  contract,  when  the  company  accepted  all  of  its  corporate 
powers  subject  to  the  statutory  reserved  power  of  the  state  to  modify  its  charter 
and  to  impose  additional  burdens  upon  the  enjoyment  of  its  franchise,'*^  whether 
such  reserved  power  is  exercised  by  an  act  of  the  legislature  or  by  a  constitu- 
tional amendment  or  re-enactment.''*^     Where,  at  the  time  of  the  incorporation 


912;  People  v.  Cook,  148  U.  S.  397,  411, 
37  L.  Ed.  498.  See,  also.  Pennsylvania 
College  Cases,  13  Wall.  190,  218,  20  L. 
Ed.  550;  Olcott  v.  Supervisors,  16  Wall. 
678.  694,  21  L.  Ed.  382;  Citizens'  Sav.  Bank 
r.  Owensboro,  173  U.  S.  636,  43  L.  Ed. 
840;  Shaw  v.  Covington,  194  U.  S.  593, 
596.    48    L.    Ed.    1131. 

See  Bienville  Water  Supply  Co.  v.  Mo- 
bile, 186  U.  S.  212,  218,  46  L.  Ed.  1132, 
where  it  was  held  that  the  right  of 
amentlment  and  repeal  existed  under  the 
constitution  in  force,  and  it  was  said:  "The 
plaintiff,  therefore,  took  its  charter  with 
notice  that  it  was  not  given  the  exclusive 
right  of  supplying  the  city  of  Mobile  with 
water,  and  it  had  not,  at  the  time  of  these 
transactions,  obtained  that  which  its  char- 
ter before  amendment  purported  to  au- 
thorize it  to  obtain,  to  wit,  an  exclusive 
right  to  all  the  sources  of  supply  within 
the  county." 

In  California  the  constitution  put  this 
reservation  into  every  charter,  and  conse- 
quently this  company  was  from  the  mo- 
ment of  its  creation  subject  to  the  legisla- 
tive power  of  alteration,  and,  if  deemed 
expedient,  of  absolute  extinguishment  as 
a  corporate  body.  Spring  Valley  Water- 
works V.  Schottler,  110  U.  S.  347,  352,  28 
L.    Ed.    173. 

47.  Corporations  for  a  public  purpose. — 
Where  the  state  constitution  expressly 
provided  that  the  power  to  amend  might 
be  exercised  whenever  in  the  opinion  of 
the  legislature  the  charter  might  "be  in- 
jurious to  the  citizens,"  and  as  railroad 
corporations  were  organized  for  a  public 
purpose;  their  roads  were  public  high- 
ways; and  they  were  common  carriers; 
whenever  their  charters  became  obstacles 
to  such  legislative  regulations  as  would 
make  their  roads  subserve  the  public  in- 
terest to  the  fullest  extent  practicable, 
they  would  be  in  that  respect  injurious, 
and  might  be  amended;  and  as  it  was 
the  duty  of  the  companies  to  serve  the 
public  as  common  carriers  in  the  most  ef- 
ficient manner  practicable,  the  legislature 
might   so   change   their   charters   as  to   se- 


cure  that    resuft.     St.    Louis,   etc.,    R.   Co. 
c'.    Paul,   173   U.   S.  404,  407,  43   L.   Ed.  746. 

48.  Admission  of  territory  as  state  be- 
fore acceptance  of  charter. — Stone  v.  Wis- 
consin, 94  U.  S.  181.  24  L.  Ed.  102.  See 
ante,  "Power  of  Territorial  Legislature — 
Admission  as   State,"  IV,  A,  1,  e. 

49.  Reservation  in  statute. — Sioux  City 
St.  R.  Co.  r.  Sioux  City,  138  U.  S.  98,  108, 
34  L.  Ed.  898,  reaffirmed  in  Union  St. 
R.  Co.  V.  Snow,  168  U.  S.  706,  707,  42  L. 
Ed.  1214;  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  26  L.  Ed.  961;  Miller  v.  The 
State,  15  Wall.  478,  488,  21  L.  Ed.  98; 
Giobs  V.  Consolidated  Gas  Co.,  130  U.  S. 
396.  408.  32  L.  Ed.  979;  Hamilton  Gas 
Light,  etc.,  Co.  V.  Hamilton  City,  146 
U.  S.  258,  270,  36  L.  Ed.  963;  People  v. 
Cook,  148  U.  S.  397,  411,  37  L.  Ed.  498; 
United  States  v.  Union  Pac.  R.  Co.,  160 
U.  S.  1,  37,  40  L.  Ed.  319;  New  York,  etc., 
R.  Co.  V.  Bristol,  151  U.  S.  556,  567,  38 
L.  Ed.  269;  Pennsylvania  College  Cases, 
13   Wall.   190,  20  L.   Ed.  550. 

Such  power  to  alter,  modify,  or  repeal 
an  act  of  incorporation,  is  frequently  re- 
served to  the  state  by  a  general  law  ap- 
plicable to  all  acts  of  incorporation,  or 
to  certain  classes  of  the  same,  as  the  case 
may  be;  in  which  case  it  is  equally  clear 
that  the  power  may  be  exercised  when- 
ever it  appears  that  the  act  of  incorpora- 
tion is  one  which  falls  within  the  reserva- 
tion, and  that  the  charter  was  granted 
subsequent  to  the  passage  of  the  general 
law,  even  though  the  charter  contains  no 
such  condition,  nor  any  allusion  to  such 
a  reservation.  Miller  v.  The  State.  15 
Wall.  478.  488,  21  L.  Ed.  98;  Pennsyl- 
vania College  Cases,  13  Wall.  190,  213, 
20  L.  Ed.  550;  Dartmouth  College  v. 
Woodward.  4  Wheat.  518,  708,  4  L-  Ed. 
629;  Chicago,  etc..  R.  Co.  v.  Iowa,  94  U. 
S.  155.  161,  24  L.  Ed.  94;  Sherman  v. 
Smith.  1  Black  587,  17  L.  Ed.  163;  Coving- 
ton v.  Kentucky,  173  U.  S.  231,  238.  43  L. 
Ed.   679. 

50.  Louisville,  etc..  R.  Co.  v.  Kentucky, 
161   U.   S.   677,  692,  40   L.   Ed.  849. 
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a  general  law  of  the  state  was  in  existence,  which  enacted  that  the  charter  of 
every  corporation  subsequently  granted,  and  any  renewal,  amendment,  or  mod- 
ification thereof,  should  be  subject  to  amendment,  alteration,  or  repeal  by  legis- 
lative authority,  unless  the  act  granting  the  charter  or  the  renewal,  amendment, 
or  modification,  in  express  terms  excepted  it  from  the  operation  of  that  law,  the 
provisions  of  that  law,  therefore,  constituted  the  condition  upon  which  every 
charter  of  a  corporation  subsequently  granted  was  held,  and  upon  which  every 
amendment  or  modification  was  made.  They  were  as  operative  and  as  much  a 
part  of  the  charter  and  amendment,  as  if  incorporated  into  them.^i 

And  the  fact  that  a  fixed  period  has  been  set  for  the  duration  of  the 
grant,  does  not  affect  the  right  of  the  legislature  to  amend,  repeal  or  alter 
under  a  general  statute  reserving  same.^^ 


51.  As   condition  entering  into  charter. 

— Tomlinson  v.  Jessup,  15  Wall.  454, 
457,  21  L.  Ed.  204;  Greenwood  v.  Freight 
Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Louis- 
ville Water  Co.  v.  Clark,  143  U.  S.  1,  14, 
36  L.  Ed.  55;  Railroad  Co.  z'.  Georgia,  98 
U.  S.  359,  365,  25  L.  Ed.  185;  Hoge  v. 
Railroad  Co.,  99  U.  S.  348,  353,  25  L.  Ed. 
303;  Sinking-Fund  Cases,  99  U.  S.  700,720, 
25  L  Ed.  496;  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  466,  476,  37  L.  Ed.  408; 
Spring  Valley  Waterworks  v.  Schottkr, 
110  U.  S.  347,  352,  28  L-  Ed.  173;  LouisviHe 
Gas  Co.  V.  Citizens'  Gas  Co.,  115  U.  S. 
683,  696,  29  L.  Ed.  510;  Sherman  t-.  Smith, 
1  Black  587,  17  L.  Ed.  163;  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989; 
Freeport  Water  Co.  v.  Freeport  City,  180 
U.   S.   5S7,  597,   45   L.    Ed.   679. 

"The  original  corporators,  or  subse- 
qitent  stockholders,  took  their  interests 
with  knowledge  of  the  existence  of  this 
power,  and  of  the  possibility  of  its  exer- 
cise at  any  time  in  the  discretion  of  the 
legislature.  The  object  of  the  reser- 
vation, and  of  similar  reservations 
in  other  charters,  is  to  prevent  a 
grant  of  corporate  rights  and  privileges 
in  a  form  which  will  preclude  legislative 
interference  with  their  exercise  if  the  pub- 
lic interest  should  at  any  time  require 
such  interference.  It  is  a  provision  in- 
tended to  preserv.e  to  the  state  control 
over  its  contract  with  the  corporators, 
which  without  that  provision  would  be 
irrepealable  and  protected  from  any  meas- 
ures affecting  its  obligation."  Tomlinson 
V.  Jessup,  15  Wall.  454,  458,  21  L.  Ed.  204; 
Stanislaus  County  v.  San  Joaquin,  etc.. 
Irrigation  Co.,  193  U.  S.  201,  211,  48  L. 
Ed.    406. 

A  g-eneral  statute  reserving  the  power 
to  repeal,  alter  or  amend  is  by  implication 
read  into  a  subsequent  charter  and  pre- 
vents it  from  becoming  irrevocable.  In 
a  case  like  the  one  now  considered,  where 
not  only  was  there  a  general  statute  re- 
serving the  power,  but  where  such  general 
law  was  made  by  unambiguous  language 
©ae  of  the  provisions  of  the  contract,  of 
course  the  legislative  power  to  repeal  or 
amend  is  more  patently  obvious  to  the  ex- 
tent that  that  which  is  plainly  expressed  is 
always  more  evident  than  that  which  is  to 
be   deduced   by   a   legal   implication.      Citi- 


zens' Sav.  Bank  v.  Owensboro,  173  U.  S. 
636,  644,  43  L.  Ed.  840.  See  Louisville 
Water  Co.  v.  Clark,  143  U.  S.  1,  36  L.  Ed. 
55;  Railroad  Co.  v.  Maine,  96  U.  S.  499, 
511,  24  L.  Ed.  836;  Miller  v.  The  State, 
15  Wall.  478.  21  L-  Ed.  98;  Holyoke  Co.  V. 
Lyman,  15  Wall.  500,  21  L.  Ed.  133;  Sink- 
ing-Fund Cases,  99  U.  S.  700,  720,  25  L. 
Ed.  496. 

The  source  of  the  reservation,  by  many 
of  the  states  in  general  laws,  of  the  power 
to  amend,  alter  or  repeal,  was  fully  re- 
viewed in  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  26  L.  Ed.  961.  Referring  to  the 
decision  in  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  4  L.  Ed.  629,  the  court, 
through  Mr.  Justice  Miller,  said  (p.  20): 
"It  was,  no  doubt,  with  a  view  to  suggest 
a  method  by  which  the  state  legislatures 
could  retain  in  a  large  measure  this  im- 
portant power"  (the  power  to  repeal  or 
amend),  "without  violating  the  federal  con- 
stitution, that  Mr.  Justice  Story,  in  his 
concurring  opinion  in  the  Dartmouth  Col- 
lege case,  suggested  that  when  the  legis- 
lature was  enacting  a  charter  for  a  cor- 
poration, a  provision  in  the  statute  reserv- 
ing to  the  legislature  the  right  to  amend  or 
repeal  it  must  be  held  to  be  a  part  of  the 
contract  itself,  and  the  subsequent  exer- 
cise of  the  right  would  be  in  accordance 
with  the  contract,  and  could  not,  there- 
fore, impair  its  obligation."  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  636, 
651.  43  L.  Ed.  840.  See  Looker  v.  May- 
nard,   179   U.   S.   46,   52,   45    L.    Ed.   79. 

Under  §  1090  of  the  Iowa  Code,  the 
legislature  had  the  power  not  only  to  re- 
peal and  amend  the  articles  of  incorpora- 
tion of  a  corpHDration  but  to  impose  any 
conditions  upon  the  enjoyment  of  its  fran- 
chise which  the  general  assembly  might 
deem  necessary  for  the  public  good.  The 
reservation  of  this  power  was  a  condition 
of  the  grant.  The  city  council  could 
make  no  arrangement  with  the  company 
which  would  not  be  subject,  under  that 
section,  to  the  sunerior  power  of  the  gen- 
eral assembly.  Sioux  City  St.  R.  Co.  v. 
Sioux  City,  138  U.  S.  98,  107,  34  L.  Ed. 
898,  reaffirmed  in  Union  St.  R.  Co.  v. 
Snow,    168    U.   S.   706,   707,  42   L.    Ed.   1214. 

52.  Fixed  period  for  existence  does  not 
affect  right. — "The  assertion  that  wher- 
ever it   is   stated  in   a   legislative  grant  or 
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Validation  of  De  Facto  Organization  of  Mormon  Church  and  Repeal 
by  Congress, — The  charter  of  an  irregularly  formed  corporation,  afterwards 
declared  to  be  legal  by  the  lawful  territorial  legislative  body  "until  superseded 
by  the  action  of  the  legislative  assembly,"  is  not  a  contract,  except  as  to  vested 
property  rights  acquired  thereunder,  and  may  be  altered  or  repealed  at  any  time 
by  the  legislature,  in  this  case  congress. ^^ 

Prohibition  of  Grant  of  Corporate  Powers,  etc.,  by  Legislature. — See 
ante,  "By  Special  Act,"  IV,  A,  2. 

Rights  of  Third  Parties.— See  ante,  "Rights  of  Third  Parties,"  VIII,  C, 
1,  c. 

(3)  Equal  Protection  of  Laws  Unimpaired. — "Corporations  are  the  creations 
of  the  state,  endowed  with  such  facilities  as  the  state  bestows  and  subject  to 
such  conditions  as  the  state  imposes,  and  if  the  power  to  modify  their  charters 
is  reserved,  that  reservation  is  a  part  of  the  contract,  and  no  change  within  the 
legitimate  exercise  of  the  power  can  be  said  to  impair  its  obligation ;  and  as  this 
amendment  rested  on  reasons  deduced  from  the  peculiar  character  of  the  busi- 
ness in  the  corporations  afifected  and  the  public  nature  of  their  functions,  and 
applied  to  all  alike,  the  equal  protection  of  the  law  was  not  denied.^^ 

b.  Scope  and  Construction  of  Clanse  Reserznng  Right. — As  to  extent  of 
right  to  amend,  see  post,  "Extent  of  Right  to  Amend,  and  What  Constitutes 
Impairment,"  VIII.  C,  4,  e. 

Supplements  to  Existing  Charters. — A  statute  of  a  state,  which  declares 
that  all  charters  of  corporations  granted  after  its  passage  may  be  altered, 
amended,  or  repealed  by  the  legislature,  does  not  necessarily  apply  to  supple- 
ments to  an  existing  charter  which  were  enacted  subsequently  to  th^  statute.^^ 


charter  that  it  is  to  last  for  a  given  period 
of  time,  therefore  such  provision  is  a 
plain  manifestation  of  the  intention  of  the 
legislature  that  the  grant  or  charter  shall 
not  be  repealed  or  amended  for  the  time 
for  which  it  was  declared  that  it  should 
exist,  is  fallacious,  since  it  overlooks  the 
consideration  that  the  limit  of  time  fixed 
for  the  duration  of  the  charter  or  grant, 
like  every  other  provision  therein,  is  quali- 
fied by  the  reserved  power  to  alter,  amend 
or  repeal.  It  hence  results  that  where  in 
a  charter  or  grant  enacted,  when  there  is 
a  general  statute  reserving  the  power  to 
repeal,  alter,  or  amend,  a  time  is  stated, 
the  granting  act  must  be  read  just  as  if 
it  declared  that  the  charter  or  grant  should 
exist  for  a  designated  time,  unless  sooner 
repealed,  altered  or  amended.  Indeed,  re- 
duced to  its  final  analysis,  the  argument 
that  because  in  a  grant  or  charter  a  time 
is  designated  for  its  duration,  it  cannot, 
therefore,  until  the  expiration  of  such 
time,  be  repealed,  altered  or  amended,  is 
equivalent  to  saying  that  the  reserved 
power  cannot  be  exercised  in  any  case 
of  contract."  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  636,  650,  43  L.  Ed. 
840. 

53.  Charter  of  Mormon  Church. — The 
act  of  congress  of  July  1st,  1863, 
if  it  did  not  absolutely  repeal  the  charter 
of  the  Mormon  Church  corporation,  cer- 
tainly took  away  all  right  or  power  which 
may  have  been  claimed  under  it  to  estab- 
lish, protect  or  foster  the  practice  of  polyg- 
amy, under  whatever  disguise  it  might 
be  carried  on;  and  it  also  limited  the 
amount    of   property   which    might   be    ac- 


quired by  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints;  not  interfering,  how- 
ever, with  vested  rights  in  real  estate  ex- 
isting at  that  time.  If  the  act  of  July  1, 
1862,  had  but  a  partial  effect,  congress 
had  still  the  power  to  make  the  abroga- 
tion of  its  charter  absolute  and  complete. 
This  was  done  by  the  act  of  1887.  Mor- 
mon Church  r.  United  States,  136  U  S 
1,   46,   34  L.   Ed.   481. 

"This  absolute  annulment  of  the  laws 
which  gave  the  said  corporation  a  legal 
existence  has  dissipated  all  doubt  on  the 
subject,  and  the  said  corporation  has 
ceased  to  have  any  existence  as  a  civil 
body,  whether  for  the  purpose  of  holding 
prooertv  or  of  doing  any  other  corporate 
act."  Mormon  Church  v.  United  States 
136  U.  S.  1,  46,  34  L.  Ed.  481.  See  post', 
"Efifects  and  Consequences,"  XVII,  C. 

54.  St.  Louis,  etc.,  R.  Co.  v.  Paul',  173  U 
S.  404,  408,  43  L.  Ed.  746;  Missouri  Pac. 
R.  Co.  V.  Mackey,  127  U.  S  20.5  30  L  Ed 
107.  See  the  title  CONSTITUTIONAL 
LAW,  ante,  p.   1. 

55.  Supplements  to  charters.— New 
Jersey  v.  Yard,  95  U.  S.  104,  24  L.  Ed.  352, 
where  it  is  said  (p.  113),  that  the  reserva- 
tion should  not  be  extended  beyond  the 
terms   in   which   it  is   expressed. 

Nor  does  a  provision,  which  declares 
that  "this  supplement,  and  the  charter  to 
which  it  is  a  supplement,  may  be  altered 
or  amended  by  the  legislature,''  apply  to 
a  contract  with  the  corporation  made  in 
a  supplement  thereafter  passed.  New  Jer- 
sey V.  Yard,  95  U.  S.  104,  24  L.  Ed.  352. 
See  ante,  "Supolemertary  Charters  and 
Amendments,"  VIII,   C,  1,  a.   (3). 
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Amendment  in  Form  of  Contract. — Although  the  IMaryland  constitution 
of  1867.  which  was  in  force  when  the  amendatory  law  of  1880  was  enacted, 
reserved  the  right  to  repeal,  alter  or  amend  only  charters  granted  or  adopted, 
and  the  act  of  1880  was  put,  not  in  the  form  of  a  charter  amendment,  but  in 
that  of  a  contract,  the  act  of  1880,  in  its  essential  nature  and  effect  in  whatever 
form  couched,  was  intended  to  be  and  necessarily  operated  as  an  amendment  to 
the  charter  of  the  company  created  by  the  act  of  1854.  Such  being  its  essential 
nature  and  necessary  effect,  it  plainly  came  within  the  provisions  of  the  con- 
stitution of  1867,  and  was  therefore  subject  to  repeal,  alteration  or  amend- 
ment.^^ 

Construction  Generally. — Such  power,  expressly  reserved  to  the  legislature, 
should  not  be  frittered  away  by  any  construction  of  subsequent  statutes  based 
upon  mere  inference. ^^  And  where  the  constitution  of  the  state  in  force  when 
each  of  the  several  acts  of  incorporation  was  passed,  provides  that  all  acts  for 
the  creation  of  corporations  within  the  state  "mav  be  altered  or  repealed  by  the 
legislature  at  any  time  after  their  passage,"  this  reserved  power  of  the  con- 
stitution gave  the  legislature  the  same  power  over  the  business  and  property 
of   corporations   that   it  has   over   individuals.-'^^ 

Proviso  That  No  Injustice  Shall  Be  Done  to  the  Stockholders. — And 
a  constitutional  provision  reserving  the  right  to  amend  or  repeal  all  corporate 
charters  thereafter  granted,  or  existing  and  revocable,  did  not  prevent  an  irre- 
pealable  exclusive  franchise  attaching  between  the  state  and  a  corporation, 
organized  after  that  date,  but  under  rights  acquired  by  a  purchase  at  fore- 
closure sale  of  the  contract  rights  belonging  to  a  previously  existing  corporation, 
where  the  constitution  also  provided  that  "no  injustice  shall  be  done  to  the 
stockholders."   in   exercising   the   right   to   amend.^^ 

"At  Pleasure  of  Legislature"  Construed. — While  it  has  been  held  that 
the  use  of  the  phrase  "at  the  pleasure  of  the  legislature"  in  the  reservation  of 
the  power,  is  significant,  and  enlarges  the  powers  of  amendment,^'^  a  later  case 


56.  Amending  act  in  form  of  contract. — 

Northern  Cent.  R.  Co.  v.  Maryland,  187  U. 
S.   258,   268,   47   L.    Ed.   167. 

"The  mere  form  adopted  by  a  legisla- 
ture in  conferring  a  right  on  a  corporation 
cannot  be  controlling,  for  if  it  were  so 
the  provision  of  the  constitution,  instead 
of  being  commanding  and  prohibitive, 
would  merely  be  precatory  or  advisory." 
Northern  Ce'nt.  R.  Co.  v.  Maryland,  187 
U.   S.  258.   269,  47   L.   Ed.   167. 

The  power  to  grant  an  irrepealable  right 
by  a  compromise  agreement  depends  on 
the  existence  of  the  authority  to  make 
such  grant  by  original  action.  The  power 
to  compromise  on  the  subject  is  as  lim- 
ited as  the  power  to  contract  or-ginally. 
District  of  Columbia  v.  Bailey  (1897).  171 
U.  S.  161,  43  L.  Ed.  118.  Indeed,  the  en- 
tire argument  upon  this  branch  of  the  case, 
reiterated  in  many  forms,  amounts  but  to 
the  contention,  when  ultimately  consid- 
ered, that  because  the  act  of  1880  is  as- 
serted to  have  been  enacted  with  the  view 
of  settling  what  was  honestly  deemed  to 
be  a  pending  and  serious  controversy,  it 
was  unwise,  and  it  may  be  unjust  to  re- 
peal it,  which  is  untenable.  Northern 
Cent.  R.  Co.  v.  Maryland,  187  U.  S.  258, 
270,   47    L.    Ed.    167. 

57.  Construction. — Covington  v.  Ken- 
tucky, 17.3  U.  S.  231,  239,  43  L.  Ed.  679; 
Citizens'  Sav.  Bank  v.  Owen'^boro,  173  Tj. 
S.  636,  647,  43   L.  Ed.  840.     And  see  post, 


"Construction    of    Amendment,"    VIII,    C, 
4,   f. 

Effect  on  grant  of  exclusive  franchise, 
and  right  to  grant  same. — See  ante.  "Ex- 
clusive  Franchise,"  VIII,  C,  1,  a,   (4),  (b). 

58.  Same. — Peik  v.  Chicago,  etc.,  R.  Co., 
94  U.   S.   164,   165,   175.  24  L.   Ed.  97. 

59.  Vicksburg  v.  Vicksburg  Waterworks 
Co.,  202  U.  S.  453.  465,  50  L.  Ed.  1102,  dis- 
tinguishing Hamilton  Gas  Light,  etc.,  Co. 
V.  Hamilton  City,  146  U.  S.  258,  36  L.  Ed. 
963 

Proviso  that  no  injustice  shall  be  done 
to  the  incorporators. — A  constitutional 
section  which  gives  the  general  assembly 
power  to  alter,  amend  or  revoke  a  char- 
ter "whenever,  in  their  opinion,  it  may  be 
injurious  to  the  citizens  of  the  state;  in 
such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators,"  is  sa'd 
in  Bienville  Water  Supplj^  Co.  v.  Mobile, 
186  U.  S.  212,  220,  46  L.  Ed.  1132,  to  be 
a  new  one  in  this  court.  It  is  found  in 
the  constitutions  of  more  than  one  state 
and  has  been  reviewed  in  some  state 
courts.  So  far  as  they  have  expressed 
themselves,  the  expression*  have  been  in 
favor  of  the  right  of  a  judicial  review. 
The  question  as  to  the  precise  meaning 
of  this  section  and  the  limits  of  judicial 
inquirj'  under  it.  was  not  decided,  as  un- 
nerpss.irv  to  decision   o^  the  case. 

60.  "At  pleasure  of  the  Legislature." — 
Where      by     general     statute     the      char- 
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lias  laid  it  down  that  a  general  reservation  of  the  power  to  alter  or  revoke 
necessarily  implies  that  the  power  may  be  exerted  at  the  pleasure  of  the  legis- 
lature.^ ^  Whatever  may  be  the  motive  of  the  legislature,  or  however  harshlv 
such  legislation  may  operate,  in  the  particular  case,  upon  the  corporation  or 
parties  affected  by  it,  the  corporation,  by  accepting  the  grant,  subject  to  the 
legislative  power  so  reserved  by  the  constitution,  must  be  held  to  have  assented 
to  such   reservation. '^- 

Reservation  of  Right  to  "Withdraw  Franchise,"  Construed. — Where  a 
statute  reserves  to  the  legislature  the  right  to  "withdraw  the  franchise"  in  all 
cases  of  private  charters  thereafter  granted,  the  word  franchise  is  to  be  con- 
strued generically  as  covering  all  the  rights  conferred  by  the  legislature.  Such 
a  reservation  confers  not  only  the  power  to  withdraw  the  right  to  be  a  corpora- 
tion, but  to  withdraw  an  exemption  from  taxation  without  withdrawing  any 
other  right.''-^ 

Special  Charter  Unaffected  by  General  Legislation. — The  provisions  of 
a  special  charter  or  a  special  authority  from  the  legislature  are  not  affected  by 
general  legislation  on  the  subject,  although  the  latter  be  not  absolutely  har- 
monious  therewith.*^'* 

c.  Exemption  from  Rcscrz'ation  and  Repeal  Thereof. — In  General. — Al- 
though, when  a  charter  was  granted,  a  statute  was  in  existence  which  declared 
that  the  charter  of  every  corporation  subsequently  granted  should  be  suoject 
to  alteration,  suspension,  and  repeal  at  the  discretion  of  the  legislature,  from 
the  operation  of  this  provision  the  company  may  be  expressly  exempted  by 
its  charter  or  by  an  act  amendatory  of  its  charter .*'° 


ters  of  all  companies  subsequently  incor- 
porated are  made  subject  to  repeal  or  al- 
teration "at  the  pleasure  of  the  legisla- 
ture," that  body  need  give  no  reason  for 
its  action  in  the  matter.  The  validity  of 
such  action  does  not  depend,  under  such 
statute,  on  the  necessity  for  it  nor  on  the 
soundness  of  the  reasons  which  prompted 
it.  This  expression,  "the  pleasure  of  the 
legislature"  is  significant,  and  is  not  found 
in  many  of  the  similar  statutes  in  other 
states.  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  26  L.  Ed.  961. 

Massachusetts  law. — According  to  the 
unvarying  decisions  of  this  court,  the  un- 
conditional repeal  of  the  charter  of  a  cor- 
poration is  void  under  the  constitution 
of  the  United  States,  as  impairing  the  ob- 
ligation of  the  contract  made  by  the  ac- 
ceptance of  the  charter  between  the  cor- 
porators of  that  company  and  the  state, 
unless  it  is  made  valid  by  that  provision 
of  the  general  statutes  of  Massachusetts, 
called  the  reservation  clause,  concerning 
acts  of  incorporation;  or  unless  it  falls 
within  some  enactment  covered  by  that 
part  of  its  own  charter  which  makes  it 
"subject  to  all  the  duties,  restrictions,  and 
liabilities  set  forth  in  the  general  laws," 
applicable  to  it.  Greenwood  v.  Freight 
Co.,   10.5  U.   S.  l.".,  17,  26  L.  Ed.  961. 

The  first  of  these  reservations  of  legis- 
lative power  over  corporations  is  found 
in  §  41  of  chapter  68  of  the  general  stat- 
utes of  Massachusetts,  in  the  following 
language:  "Every  act  of  incorporation 
passed  after  the  eleventh  day  of  March, 
in  the  year  one  thousand  eight  hundred 
and  thirty-one,  shall  be  subject  to  amend- 
ment, alteration,  or  repeal,  at  the  pleasure 


of  the  legislature."  Under  it  every  such 
act  may  be  amended;  that  is,  it  may  be 
changed  by  additions  to  its  terms  or  by 
qualifications  of  the  same.  It  may  be 
altered  by  the  same  power,  and  it  may  be 
repealed.  Greenwood  v.  Freight  Co.,  105 
U.    S.    13,    17,    26    L.    Ed.    961. 

61.  Same. — This  qualification  was  deci^led 
in  Hamilton  Gas  Light,  etc.,  Co.  v.  Hamil- 
ton City,  146  U.  S.  2.58,  271,  36  L.  Ed.  963, 
to  be  no  more  comprehensive  than  the 
power  which  would  be  implied  from  a  gen- 
eral law  simoly  reserving  the  right  to  re- 
peal, alter  or  amend.  Citizens  Sav.  Bank 
V.  Owensboro,  173  U.  S.  636,  65'^  43  L. 
Ed.  840.  See  post,  "Extent  of  Right  to 
Amend  and  What  Constitutes  Impair- 
ment,"   VIII,    C,    4,    e. 

62.  Hamilton  Gas  Light,  etc.,  Co.  7-. 
Hamilton  City,  146  U.  S.  258,  270,  36  L. 
Ed.  963. 

63.  Right  to  withdraviT  "franchise."^ 
Railroad  Co.  v.  Georgia,  98  U.  S.  359,  365, 
25  L.  Ed.  185.     See  the  title  TAXATION. 

64.  Special  charter  and  general  legis- 
lation.— State  V.  Stoll,  17  Wall.  425,  436,  21 
L.  Ed.  650;  County  of  Cass  v  Gillett,  100 
U.  S.  58.5,  593,  25  L.  Ed.  585.  See  post, 
"Exemption  from  Reservation  and  Repeal 
Thereof."  VIII,  C,  4,  c. 

65.  Exception. — Trask  v.  Maguire,  18 
Wall.  391,  402,  21  L.  Ed.  938;  Tomlinson 
V.  Jessup,  15  Wall.  454,  457,  21  L.  Ed.  204; 
Railroad  Co.  v.  Georgia,  98  U.  S.  359,  365. 
25  L.  Ed.  185;  Louisville  Gas  Co.  v.  Citi- 
zens' Gas  Co.,  115  U.  S.  683,  697.  29  L. 
Ed.   510. 

Such  statutory  reservations  of  the  right 
to  repeal,  unlike  similar  constitutional  pro- 
visions, are  only  binding  on  a  succeeding 
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Repeal. — So  it  can  by  a  general  law  repeal  this  general  reservation  of  the 
right  to  repeal,  and  all  special  reservation  in  separate  charters.^^  But  where  the 
reservation  is  contained  in  a  constitutional  provision,  it  cannot  be  repealed  or 
overridden  by  the  legislature.^^ 

Repeal  after  Adoption  in  Charter. — But  the  right  is  not  lost  by  the  re- 
peal of  the  act  after  it  has  been  expressly  adopted  as  a  part  of  the  charter  of  a 
corporation.^^ 

d.  Acceptance  of  New  Legislation  as  Surrender  of  Exemption. — Acceptance 
of  New  Legislation. — The  assent  of  a  corporation  to  a  mere  regulation  of  it 


legislature  so  far  as  it  chooses  to  con- 
form to  them;  and,  if  it  so  intends,  an 
irrepealable  legislative  contract  may  be 
made.  It  is,  therefore,  in  every  case  a 
question  whether  the  legislature  making 
the  contract  intended  that  the  former  pro- 
vision for  repeal  or  amendment  should, 
by  implication,  become  a  part  of  the  new 
contract.  New  Jersey  v.  Yard,  9,5  U.  S. 
104,  24  L.  Ed.  352.  See,  also,  Woodruff 
V.  Trapnall,  10  How.  190,  207,  1.3  L.  Ed. 
383. 

The  court  said:  "The  case  before  us 
differs  from  those  in  which,  by  the  consti- 
tutions of  some  of  the  states,  this  right  to 
alter,  amend,  and  repeal  all  laws  creating 
corporate  privileges  becomes  an  inalien- 
able legislative  power.  The  power  thus 
conferred  cannot  be  limited  or  bargained 
away  by  any  act  of  the  legislature,  be- 
cause the  power  itself  is  beyond  legisla- 
tive control.  (See  Northern  Cent.  R.  Co. 
V.  Maryland,  187  U.  S.  258,  267,  4.7  L.  Ed. 
167.)  The  right  asserted  in  this  case  to 
amend  or  repeal  legislative  grants  to  cor- 
porations, being  itself  but  the  expression 
of  the  will  or  purpose  of  the  legislature 
for  one  particular  session  or  term  of  the 
state  of  New  Jersey,  cannot  bind  any  suc- 
ceeding legislature  which  may  choose  to 
make  a  grant  or  a  contract  not  subject  to 
be  altered  or  repealed."  New  Jersey  v. 
Yard,  95  U.  S.  104,  111,  24  L.  Ed.  352.  See 
the  title  TAXATION,  as  to  contract  for 
specific   rate   of  taxation. 

Charter  amendment,  providing  there 
shall  be  no  repeal,  prevails  over  provision 
of  general  statute  reserving  right  to 
amend. — Where  a  general  statute  of  Ken- 
tucky, enacted  in  1856,  reserved  power  to 
amend  or  repeal  charters,  and  other  laws, 
unless  a  contrary  intent  be  therein  plainly 
expressed:  although  this  statute  formed 
a  part  of  the  charter  of  a  gas  company 
mcorporated  in  1867,  yet  the  clause  in 
the  amendatory  act  of  Jan.  22,  1869.  de- 
claring that  "no  alteration  or  amendment 
to  the  charter  of  the  gas  company 
shall  be  made  without  the  concur- 
rence of  the  city  council  and  the  di- 
rectors of  the  gas  company,"  plainly  ex- 
presses the  intention  that  the  company's 
charter  should  not  be  amended  or  re- 
pealed "at  the  will  of  the  legislature," 
and  a  waiver  of  the  absolute  power  to 
amend.  Louisville  Gas.  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683,  697,  698,  29  E. 
Ed.  510. 


But  a  clause  in  ^the  charter,  which  de- 
clares it  to  be  sub'ject  to  the  restrictions 
and  liabilities  contained  in  the  general 
laws  relating  to  street  railways,  does  not 
withdraw  it  from  the  operation  of  such 
general  reservation.  The  latter  declares 
all  acts  of  incorporation  subject  to  its 
provisions.  This  subjection  is  not  im- 
paired by  the  fact  that  a  particular  corpo- 
ration is  made  by  its  charter  subject  to 
other  laws  also  of  a  general  character. 
Greenwood  v.  Freight  Co.,  105  U.  S.  13, 
23.    26    L.    Ed.    961. 

By  acceptance  of   new  legislation. — See 

Post,   ■  .Acceptance   of   New   Legislation   as 
Surrender    of   Exemption,"    VIII,   C,   4,    d. 

66.  Repeal. — New  Jersey  v.  Yard,  95  U. 
S.   104,   111,  24   L.   Ed.   352. 

67.  New  Jersey  v.  Yard,  05  U.  S.  104, 
24  L.  Ed.  352;  Northern  Cent.  R.  Co.  v. 
Maryland,  187  U.  S.  258,  267,  47  L.  Ed. 
167. 

Repeal  and  amendment  of  general  laws. 
— See  ante,  "Charter  Not  Protected  unless 
It  Embodies  a  True  Contract,"  VIII,  C, 
1,   b. 

68.  Repeal  of  statute  after  adoption. — 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24    L.    Ed.    989. 

Here  the  incorporating  act  expressly 
referred  to  and  adopted  an  act  concerning 
corporations  which  expressly  reserved  to 
the  legislature  the  right  to  regulate  the 
business  of  the  corporation,  or  wholly  to 
repeal  its  charter.  After  its  incorporation 
the  act  referred  to  was  repealed,  and  an- 
other act  passed,  which  qualified  the 
right  of  repeal.  It  was  held  that  the  rights 
of  the  corporation  were  governed  by  the 
prior  act,  notwithstanding  its  repeal. 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  Ed.  989,  citing  approvingly  in  Free- 
port  Water  Co.  v.  Freeport,  180  U. 
S.    587,    597,    45    L.    Ed.    679. 

The  qualification  of  the  repeal  of  the 
earlier  act  seems  to  be  intended  not  only 
to  continue  the  existence  of  the  corpora- 
tions subject  to  it  in  the  enjoyment  of  all 
their  privileges,  but  subject  to  all  their 
liabilities,  of  which  the  reserved  leg- 
islative control  was  one.  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  32,  24  L.  Ed. 
989. 

Prohibition  of  exclusive  franchise  and 
repeal  of  same. — See  ante,  "Exclusive 
Franchise,"  VIII,  C,  1,  a,   (4),   (b). 
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by  the  legislature,  which  gave  no  additional  franchises  or  privileges  to  it,  nor 
created  a  new  corporation,  does  not  subject  the  corporation  to  the  power  of  the 
legislature  to  amend  or  repeal  its  charter.^^  And  it  is  not  waived  by  submission 
to  police  regulations  of  the  state,  where  the  statute  imposing  same  expressly 
provides  against  such  a  resultJ<^  But  where  a  corporation  becomes  consolidated 
with  another,  or  accepts  new  privileges,  it  becomes  subject  to  the  constitution 
and  laws  in  force  at  the  time  of  such  consolidation  or  acceptance." ^ 

Extension  or  Amendment. — And  the  same  is  true  where  a  corporation  ac- 
cepts an  extension  of  its  charter,'^ ^  or  an  amendment  thereof J^     Any  right  to 


69.  Assent  to  regulation. — Covington, 
etc.,  Turnpike  Road  Co.  v.  Sandford,  164 
U.  S.  578,  585,  41  L.  Ed.  560.  See  the  title 
TURNPIKES  AND  TOLLROADS. 

70.  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S. 
446,   456,   38    L.    Ed.    778. 

The  contention  that  compliance  with 
police  regulations  in  regard  to  statements 
of  its  business  would  bring  the  company 
under  the  operation  of  the  general  law 
of  the  state  relating  to  corporations,  and 
thus  place  it  in  the  position  of  voluntarily- 
subjecting  itself  to  many  provisions  which 
would,  if  applied,  impair  the  obligations 
of  the  charter,  is  not  sustained  under  the 
state  decisions  of  Ohio.  Eagle  Ins.  Co. 
V.   Ohio,   153  U.  S.  446,  456,  38  L.   Ed.  778. 

71.  Consolidation  or  acceptance  of  new 
privileges. — San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  309,  50  L.  Ed.  491; 
Shaw  V.  Covington,  194  U.  o.  593,  600,  48 
L.  Ed.  1131;  Northern  Cent.  R.  Co.  v. 
Maryland,  187  U.  S.  258,  267,  47  L.  Ed. 
167. 

Where  a  railway  was  originally  char- 
tered before  a  new  constitution  took  effect 
(and  hence  such  charter  was  not  limited 
thereby),  yet  if  such  road  be  subsequently 
consolidated  with  other  roads,  or  ac- 
cept new  privileges,  after  a  new  constitu- 
tion takes  effect,  all  contracts,  privileges 
and  franchises  conferred  after  the  adop- 
tion of  such  constitution  are  subject  to  its 
provisions.  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  309,  50  L.  Ed.  491; 
Shields  V.  Ohio,  95  U.  S.  319,  24  L.  Ed. 
357;  Railroad  Co.  v.  Maine,  96  U.  S.  499, 
24  L.  Ed.  836;  Railroad  Co.  v.  Georgia, 
98  U.  S.  359,  25  L.  Ed.  185;  Keokuk,  etc., 
R.  Co.  V.  Missouri,  152  U.  S.  301,  38  L. 
Ed.  450;  Yazoo,  etc.,  R.  Co.  v.  Adams,  180 
U.    S.    1,    23,    45    L.    Ed.    395. 

Where  a  Texas  corporation  became  ex- 
tinct by  the  foreclosure  and  sale  of  its 
property,  and  its  successor  also  became 
the  owner  of  all  the  property,  assets, 
rights  and  privileges  of  another  company, 
known  as  the  San  Antonio  Edison  Com- 
pany, which  thus  became  absorbed  with 
the  original  company  in  the  new  corpora- 
tion, which  is  admitted  to  have  been  in- 
corporated since  1876,  though  the  charter 
is  not  in  the  record,  under  these  circum- 
stances it  received  its  franchise  under  the 
constitution  of  1876,  which  forbade  either 
the  legislature  or  the  municipal  authorities 
to  make  any  irrevocable  contract.  San 
Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.    304,    309,    50    L.    Ed.    491. 


_  A  constitutional  provision  that  "no  spe- 
cial privileges  or  immunities  shall  ever  be 
granted  that  may  not  be  altered,  revoked, 
or  repealed  by  the  general  assembly," 
enters  into  acts  under  which  consolida- 
tions are  made,  and  renders  the  corpora- 
tions created  and  the  franchises  conferred 
subject  to  repeal  and  alteration,  and 
regulation  just  as  if  they  had  been  ex- 
pressly declared  to  be  so  by  the  acts. 
Shields  v.  Ohio,  95  U.  S.  319,  324,  24  L. 
Ed.  357.  See  Stanislaus  County  v.  San 
Joaquin,  etc..  Irrigation  Co.,  192  U.  S. 
201,  211,  48  L.  Ed.  406;  Rochester  R.  Co. 
V.  Rochester,  205  U.  S.  236,  254,  51  L.  Ed. 
784;  Peoples'  Gas  Light,  etc..  Co.  v.  Chi- 
cago, 194  U.  S.  1,  48  L.  Ed.  851;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  312, 
38    L.    Ed.    450. 

As  to  rate  regulation,  see  the  title  CAR- 
RIERS, vol.   3,   pp.   628,  629. 

The  act  of  the  legislature  of  Maine  of 
1856,  authorizing  two  or  more  existing 
corporations  to  consolidate  and  form  a 
new  corporation,  was  an  act  of  incorpora- 
tion of  the  new  company;  and  the  latter, 
upon  its  formation,  became  at  once  sub- 
ject to  the  provisions  of  the  general  law 
of  1831,  which  declared  that  any  act  of 
incorporation  subsequently  passed  should 
at  all  times  thereafter  "be  liable  to  be 
amended,  altered,  or  repealed  at  the  pleas- 
ure of  the  legislature,  in  the  rame  man- 
ner as  if  an  express  provision  to  that  ef- 
fect were  therein  contained,  unless  there 
shall  have  been  inserted  in  such  act  of 
incorporation  an  express  limitation  or  pro- 
vision to  the  contrary."  So  long  as  this 
provision  remained  unrepealed,  subsequent 
legislation  not  repugnant  to  it  was  con- 
trolled by  it,  and  is  to  be  construed  and 
enforced  in  connection  with  it.  The  ex- 
istence of  the  corporation,  and  its  fran- 
chises and  immunities,  derived  directly 
from  the  state,  were  thus  kept  under  its 
control.  Rights  and  interests  acquired  by 
the  company,  not  constituting  a  part  of 
the  contract  of  incorporation,  stand  upon 
a  different  footing.  Railroad  Co.  v. 
Maine,  96  U.  S.  499,  500,  24  L.  Ed.  836, 
distinguishing  The  Delaware  Railroad  Tax, 
18  Wall.  206,  21  L.  Ed.  888;  Central  R., 
etc.,  Co.  V.  Georgia,  92  U.  S.  665,  23  L. 
Ed.  757;  Chesapeake,  etc.,  R.  Co.  v.  Vir- 
ginia, 94  U.  S.  718,  24  L.  Ed.  310.  And 
see  post,  "Consolidation,"  XV.  A. 

72.  Extension  of  charter. — Corry  v.  Bal- 
timore, 196  U.  S.  466,  477,  49  L.  Ed.  566. 

73.  Amendment. — Hoge       v.       Railroad 
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exemption  from  such  regulations  by  virtue  of  a  contract  contained  in  the  charter, 
may  be  waived  and  is  waived  by  acceptance  of  an  amended  charter  recognizing 
such  right  of  regulation."^ 

Succession, — So  also  where  a  new  corporation  is  formed  to  succeed  an  old 
one  and  take  over  its  franchises,  as  under  a  foreclosure.'^ 

e.  Extent  of  Right  to  Amend  and  What  Constitutes  luipairnient — (1)  In  Gen- 
eral.— The  limitation  upon  the  power  of  amendment  of  charters  of  corporations 
has  been  defined  by  the  supreme  court  several  times.  It  is  said  in  one  case  that  such 
power  may  be  exercised  to  make  any  alteration  or  amendment  in  a  charter  granted 
that  will  not  defeat  or  substantially  impair  the  object  of  the  grant,  or  any  rights 
which  have  vested  under  it,  which  the  legislature  may  deem  necessary  to  secure, 
either  the  object  of  the  grant,  or  any  other  public  or  private  rights  not  expressly 
granted  away  by  the  charter.'^*'  Power  to  legislate,  founded  upon  such  a  reserva- 
tion in  a  charter  to  a  private  corporation,  is  certainly  not  without  limit,  and  it 
may  well  be  admitted  that  it  cannot  be  exercised  to  take  away  or  destroy  rights 
acquired  by  virtue  of  such  a  charter,  and  which  by  a  legitimate  use  of  the  powers 
granted  have  become  vested  in  the  corporation,  but  it  may  be  safely  affirmed  that 
the  reserved  power  may  be  exercised,  and  to  almost  any  extent,  to  carry  into 
effect  the  original  purposes  of  the  grant  or  to  secure  the  due  administration  of 
its  affairs  so  as  to  protect  the  rights  of  the  stockholders  and  of  creditors,  and 
for  the  proper  disposition  of  the  assets."^     Such  regulations  cannot  be  assailed 


Co..  99  U.  S.  348,  35.3,  25  L.  Ed.  303;  Rail- 
road Co.  V.  Maine,  96  U.  S.  499,  24  L.  Ed. 
836;  Chicago,  Life  Ins.  Co.  v.  Needles, 
113    U.    S.    574,   28    L.    Ed.    1084. 

74.  Waiver  of  exemption. — Chicago  Life 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  583.  28 
L.  Ed.  1C84.  See  the  title  CONSTITU- 
TIONAL LAW,  ante,  p.  1. 

75.  Succession. — Chesapeake,  etc.,  R.  Co. 
V.  Miller,  114  U.  S.  176.  188,  29  L.  Ed.  121. 
See  post,  "Effect  on  Powers  and  Corpo- 
rate Existence  and  Liabilities,"  XI,  C,  1, 
f;  "Succession,"  XV,  B. 

76.  Limitations  on  power  of  amendment 
— Preservation  of  object  and  vested  rights. 
— Holyoke  Co.  z'.  Yyman,  15  Wall.  500,  522, 
21  L.  Ed.  133;  Pennsylvania  College  Cases, 
13  Wall.  190,  20  L.  Ed.  550;  Tomlinson  v. 
Jessup,  15  Wall.  454,  21  L.  Ed.  204;  Sink- 
ing-Fund  Cases,  99  U.  S.  700,  720,  25  L. 
Ed.  496.  Railway  Co.  v.  Philadelphia,  101 
U.  S.  528,  540,  25  L.  Ed.  912;  Greenwood 
V.  Freight  Co.,  105  U.  S.  13,  26  L.  Ed.  961; 
Close  V.  Glenwood  Cemetery,  107  U.  S. 
466,  476,  27  L.  Ed.  408;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347,  28 
L.  Ed.  173;  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  408,  32  L.  Ed.  979; 
Hamilton  Gas  Light,  etc.,  Co.  v.  Hamil- 
ton City,  146  U.  S.  258,  270,  36  L.  Ed. 
963;  New  York,  etc.,  R.  Co.  v.  Bristol. 
151  U.  S.  556,  567,  38  L.  Ed.  269,  reaffirmed 
in  New  York,  etc.,  R.  Co.  v.  McKeon.  189 
U.  S.  508,  47  L.  Ed.  922;  United  States  v. 
Union  Pac.  R.  Co..  160  U.  S.  1,  33,  40  L. 
Ed.  319;  St.  Louis,  etc.,  R.  Co.  v.  Paul, 
173  U.  S.  404,  409,  43  L.  Ed.  746;  Looker 
V.  Maynard,  179  U.  S.  46,  52,  45  L.  Ed. 
79;  Stanislaus  County  v.  San  Joaquin,  etc.. 
Irrigation  Co.,  192  U.  S.  201,  213,  48  L. 
Ed.  406;  Wright  v.  Minnesota,  Mut.  Life 
Ins.  Co.,  193  U.  S.  657,  48  L.  Ed.  832; 
New  York,  etc.,  R.  Co.  v.  Plymouth,   193 


U.  S.  668,  48  L.  Ed.  839,  followed  in  Con- 
necticut V.  Woodruff.  153  U.  S.  689,  38 
L.  Ed.  869;  Fair  Haven,  etc.,  R.  Co.  ■:.■. 
New  Haven,  203  U.  S.  379,  388,  51  L.  Ed. 
237.  See  dissenting  opinion  of  Field,  J., 
in  Spring  Valley  Waterworks  v.  Schot- 
tler,  110   U.   S.   347,  369,  28  L.   Ed.   173. 

"The  legislature  (which  has  power  in 
advance  to  determine  what  rights,  privi- 
leges and  duties  it  will  give  to  and  impose 
upon  a  corporation  which  it  is  creating) 
has,  under  the  generally  reserved  right 
to  alter,  amend  or  repeal  the  charter, 
power  to  impose  new  duties  and  new  li- 
abilities upon  such  artificial  entities  of  its 
creation."  Atchison,  etc.,  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  104,  43  L.  Ed.  909; 
St.  Louis,  etc.,  R.  Co.  v.  Paul,  173  U.  S. 
404,  43   L.   Ed.   746. 

77.  Miller  v.  State,  15  Wall.  478,  498,  21 
L.  Ed.  98;  Sinking-Fund  Cases,  99  U.  S. 
700,  720,  742.  25  L.  Ed.  496.  Railway  Co. 
V.  Philadelphia,  101  U.  S.  528,  540,  25 
L.  Ed.  912;  Sherman  v.  Smith,  1  Black 
587,  17  L.  Ed.  163;  Close  v.  Glenwood 
Cemetery,    107    U.    S.    466,    27    L.    Ed.    408. 

Or  to  protect  the  rights  of  the  public 
and  of  the  corporators,  or  to  promote  the 
due  administration  of  the  affairs  of  the 
corporation.  Sinking-Fund  Cases,  99  U. 
S.  700,  720,  25  L.  Ed.  496;  Holyoke  Co.  v. 
Lyman,  15  Wall.  500,  53  9,  21  L.  Ed. 
133;  New  York,  etc.,  R.  Co.  v.  Bristol,  151 
U.  S.  556,  38  L.  Ed.  269;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347, 
28  L.  Ed.  173;  Looker  v.  Maynard,  179  U. 
S.   46,  52,  45   L.    Ed.   79. 

But  not  to  violate  or  alter  the  terms  of 
a  contract,  where  a  contract  exists;  only 
to  alter  or  repeal  th.e  charter,  which  it 
prevents  from  being  an  inviolable  con- 
tract. Sinking-Fund  Cases,  99  \].  S.  700, 
749,   25   L.    Ed.   496,   per,   Bradley,   J.,    dis- 
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on  the  ground  of  infraction  of  the  fourteenth  amendment  to  the  federal  consti- 
tutionjs  In  another  case  it  was  said  that  the  "aherations  must  be  reasonable; 
they  must  be  made  in  good  faith,  and  be  consistent  with  the  scope  and  object  of 
the  act  of  incorporation.  Sheer  oppression  and  wrong  cannot  be  inflicted  under 
the  guise  of  amendment  or  alteration."^**  Later  cases  have  repeated  these  defi- 
nitions.®^ 

(2)  Affects  Entire  Relation  zmth  State. — The  reservation  affects  the  entire  re- 
lation between  the  state  and  the  corporation,  and  places  under  legislative  control 
all  rights,  privileges,  and  immunities  derived  by  its  charter  directly  from  the 
state.®^ 


senting;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  371,  28  L.  Ed. 
173,    per    Field,    J.,    dissenting. 

Only  exercisable  where  case  contem- 
plated arises. — Legislative  powers  over 
contracts  of  corporations,  lawfully  exist- 
ing when  such  contracts  were  formed,  af- 
fect the  nature  and  enter  into  the  obliga- 
tions of  those  contracts.  But  such  powers 
can  be  exerted  only  in  the  particular  cases 
in  reference  to  which  they  have  been  re- 
served; and  they  are  inoperative  in  all 
other  cases.  And,  until  such  a  case  arises, 
the  obligation  of  such  a  contract  can  no 
more  be  impaired  than  if  it  were  under 
no  circumstances  subject  to  legislative 
control.  The  assumption  that,  because  the 
legislature  may  destroy  a  contract  by  re- 
pealing the  charter  of  the  corporation 
which  made  it,  therefore  such  a  contract 
may  be  impaired,  or  altered  or  destroyed, 
in  any  manner  the  legislature  may  think 
fit,  without  repealing  the  charter,  is  wholly 
inadmissible.  Curran  v.  Arkansas,  15 
How.    304,    313,    14    L.      Ed.  70.5. 

78.  Fourteenth  amendment. — Where  the 
act  was  purely  prospective  in  its  opera- 
tion, it  did  not  interfere  with  vested  rights, 
or  existing  contracts,  or  destroy,  or  sensi- 
bly encroach  upon,  the  right  to  contract, 
although  it  did  impose  a  duty  in  reference 
to  the  payment  of  wages  actually 
earned,  which  restricted  future  contracts 
in  the  particular  named,  in  view  of  the 
fact  that  these  corporations  were  clothed 
with  a  public  trust,  and  discharged  duties 
of  public  consequence,  affecting  the  com- 
munity at  large,  the  regulation,  as  pro- 
moting the  public  interest  in  the  protec- 
tion of  employees  to  the  limited  extent 
stated,  is  properly  within  the  power  to 
amend  reserved  under  the  state  constitu- 
tion. Inasmuch  as  the  right  to  contract 
is  not  absolu-te,  but  may  be  subjected  to 
the  restraints  demanded  by  the  safety  and 
welfare  of  the  state,  that  conclusion  in  its 
application  to  the  power  to  amend  cannot 
be  disputed  on  the  ground  of  infraction  of 
the  fourteenth  amendment.  St.  Louis,  etc., 
R.  Co.  V.  Paul,  173  U.  S.  404.  409,  43  L. 
Ed.  746;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  43  L.  Ed.  552;  Holden  v.  Hardy, 
169  U.  S.  366,  4''.  L.  Ed.  780;  St.  Louis, 
etc.,  R.  Co.  V.  Mathews,  165  U.  S.  1,  41 
L.  Ed.  611. 

Fixing  wages. — But  it  did  not  follow 
that   the   legislature    could  by   amendment 

4  U  S  Enc— 45 


fix  or  limit  the  compensation  of  em- 
ployees, and  particularly  not  as  the  right 
to  amend  was  to  be  exercised  so  "that  no 
injustice  shall  be  done  to  the  corporators." 
St.  Louis,  etc..  R.  Co.  v.  Paul,  173  U.  S. 
404,  407,  43  L.  Ed.  746,  distinguishing 
Gulf,  etc.,  R.  Co.  V.  Ellis,  165  U.  S.  150, 
159,  41  L.  Ed.  666.  See  the  title  CON- 
STITUTIONAL LAW,  ante,  p.  372,  et 
seq. 

79.  Reasonableness,  good  faith  and  con- 
sistency with  object. — Shields  v.  Ohio,  95 
U.  S.  319,  324,  24  L.  Ed.  357;  Fair  Haven, 
etc.,  R.   Co.  V.  New  Haven.  203  U.   S.  379, 

388,  51  L.  Ed.  237;  Sinking-Fund  Cases, 
99  U.  S.  700,  720,  25  L.  Ed.  496;  Stanislaus 
County  V.  San  Joaquin,  etc..  Irrigation 
Co.,   192   U.   S.  201,   213,   48    L.    Ed.    406. 

The  change  and  increase  of  burden  upon 
the  corporation  do  not  come  within  the 
limitations  upon  the  reserved  power  of 
the  state  where  it  has  proper  relation  to 
the  objects  o7  the  grant  to  the  company 
and  the  public  rights  of  the  state,  and  is 
not  exercised  in  mere  oppression  and 
wrong,  but  in  good  faith.  Fair  Haven, 
etc.,   R.   Co.  V.   New  Haven,  203  U.  S.  379. 

389.  51   L.   Ed.  237. 

80.  Sinking-Fund  Cases,  99  U.  S.  700. 
720,  25  L.  Ed.  496;  Greenwood  V.  Freight 
Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Close  v. 
Glenwood  Cemetery,  107  U.  S.  466,  476, 
27  'L.  Ed.  408. 

In  the  Sinking-Fund  Cases.  99  U.  S. 
700,  25  L.  Ed.  496,  it  was  said  that  what- 
ever regulations  of  a  corporation  could 
have  been  inserted  in  its  charter  can  be 
added  bv  amendment.  All  the  cases  are 
reviewed  and  their  principles  affirmed  in 
Stanislaus  Countv  t.  San  Joanuin.  etc., 
Irrigation  Co.,'  192  U.  S.  201,  48  L.  Ed.  406, 
and  water  rates  fixed  by  the  board  of  su- 
pervisors of  the  county  of  Stanislaus  un- 
der a  law  of  the  state,  sustained  through 
the  income  of  the  company,  were  reduced 
from  one  and  a  half  per  cent,  per  month 
to  six  per  cent,  per  annum.  Fair  Haven, 
etc.,  R.  Co.  V.  New  Haven.  203  U.  S.  379, 
388,  51  L.  Ed.  237.  See  Spring  Valley 
Waterworks  v.  Schottler.  110  U.  S.  347, 
353.    28   L.    Ed.    173. 

Under  special  provisos. — See  ante, 
"Scope  and  Construction  of  Clause  Re- 
serving Right,"  VIII,   C,  4,  b. 

81.  Affects  entire  relation, — Sinking- 
Fund  Cases.  99  U.  S.  700,  720.  25  L.  Ed. 
496;    Tomlinson    v.    Jessup,    15    Wall.    454, 
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(3)  Powers  of  Congress  and  State  Compared. — And  the  same  limitations  apply 
whether  it  is  congress  or  a  state  legislature  that  is  exercising  the  right  of  amend- 
ment.^^  And  where  congress  has  conferred  additional  riglits.  powers  and  priv- 
ileges upon  a  state  corporation,  reserving  a  right  of  amendment,  it  may  regulate 


459,  21  L.  Ed.  204;  Covington  v.  Ken- 
tucky, 173  U.  S.  231,  240,  43  L.  Ed.  679; 
Stanislaus  County  v.  San  Joaquin,  etc., 
Irrigation  Co.,  192  U.  S.  201,  211,  48  L. 
Ed.  406. 

"By  the  reservation  *  *  *  the  state  re- 
tains the  power  to  alter  the  charter  in  all 
particulars  constituting  the  grant  to  the 
new  company,  formed  under  it,  of  cor- 
porate rights,  privileges,  and  immunities. 
Sinking-fund  Cases,  99  U.  S-  700,  720,  25 
L.  Ed.  496."  Railroad  Co.  v.  Maine.  96  U. 
S.    499,    510,   24   L.    Ed.    836. 

"To  the  same  effect  are  Railroad  Co.  v. 
Georgia,  98  U.  S.  359,  365,  25  L.  Ed.  185; 
H©ge  V.  Railroad  Co.,  99  U.  S.  348.  353, 
25  L.  Ed.  303;  Greenwood  v.  Freight  Co., 
105  U.  S.  13.  21,  26  L.  Ed.  961;  Close  v. 
Greenwood  Cemetery,  107  U.  S.  466,  476, 
27  L.  Ed.  408;  Spring  Valley  Waterworks 
V.  Schottler,  110  U.  S.  347,  352,  28  L.  Ed. 
173;  Louisville  Gas  Co.  v.  Citizens'  Gas 
Co.,  115  U.  S.  683,  696.  29  L.  Ed.  510; 
Gifebs  V.  Consolidated  Gas  Co.,  130  U.  S. 
396,  408,  32  L.  Ed.  979;  Sioux  City  St.  R. 
Co.  V.  Sioux  City,  138  U.  S.  98,  108,  34  L. 
Ed.  898."  See  Covington  v.  Kentucky, 
173    U.    S.   231,   240,    43    L.    Ed.    679. 

'Phe  object  of  the  reservation  was  to 
prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  would  pre- 
clude legislative  interference  with  their 
exercise,  if  the  public  interests  should  at 
any  time  require  such  interference,  and  to 
preserve  to  the  state  control  over  its  con- 
tract with  the  corporators,  which  would 
otherwise  be  irrepealable  and  protected 
from  any  measures  affecting  its  obliga- 
tion. Tomlinson  v.  Jessup,  15  Wall.  454, 
21  L.  Ed.  204;  Covington  v.  Kentucky,  173 
U.    S.    231,   239,   43    L.    Ed.    679. 

In  Hoge  V.  Railroad  Co.,  99  U.  S.  348, 
353,  25  L.  Ed.  303,  it  was  said:  "By  the 
law  of  1841  every  charter  of  a  corpora- 
tion in  South  Carolina  subsequently 
granted,  amended,  or  modified  was  sub- 
ject to  repeal,  amendment,  or  rnodifica- 
tion  by  the  legislature;  unless  specially  ex- 
cepted from  such  legislative  control  in 
the  act  granting  the  charter,  amendment, 
or  modification.  Such  is  evidently  the 
meaning  of  the  forty-first  section  of  that 
law,  though  the  intention  is  inaptly  ex- 
pressed. This  construction  is  somewhat 
fUfferent  from  that  placed  upon  it  in  Tom- 
linson V.  Jessup,  reported  in  15th  Wal- 
lace, and  gives  the  legislature  a  more  ex- 
tended control.  But  it  is  the  construction 
to  which  a  more  careful  examination  of 
the  language  has  led  us.  By  it  the  legis- 
lature said,  that  subsequent  charters 
should  be  subject  to  repeal  or  amendment, 
imless  they  were  in  express  terms  ex- 
cepted from  its  control  in  the  acts  grant- 
ing   them;    and    that    existing    charters,    if 


subseciuently  amended  or  modified,  should 
stand  in  the  same  position.  Its  provisions 
constituted  the  condition  upon  which 
every  charter  was  afterwards  granted, 
amended,  or  modified.  They  formed  as 
much  a  part  of  the  new  or  amended  char- 
ter as  if  they  had  been  originally  em- 
braced in  it.  They  did  not  of  course  oper- 
ate as  a  limitation  upon  the  power  of 
succeeding  legislatures  so  as  to  control 
any  repugnant  legislation,  but  so  long  as 
they  remained  unrepealed,  subsequent  leg- 
islation, not  repugnant  in  its  terms,  was 
to  be  construed  and  enforced  in  accord- 
dance  with  them."  Citing  Railroad  Co.  v. 
Maine,   96   U.    S.    499,   24    L.    Ed.    836. 

Where  the  general  law  was,  when  a 
charter  issued,  that  in  all  cases  of  pri- 
vate charters  hereafter  granted,  the  state 
reserves  the  right  to  withdraw  the  fran- 
chise, unless  such  right  is  expressly  nega- 
tived in  the  charter,  and  no  such  right 
was  negatived  in  the  charter  granted  to 
the  plaintiffs  in  error,  consequently  the 
franchise  was  held  subject  to  a  power  in 
the  state  to  withdraw  it,  and  subject  to 
be  changed,  modified,  or  destroyed  at  the 
will  of  its  grantor  or  creator.  These 
provisions  of  the  code  became,  in  sub- 
stance, a  part  of  the  charter.  Railroad 
Co.  V.  Maine.  96  U.  S.  499,  24  L.  Ed. 
836.  It  is  quite  too  narrow  a  definition 
of  the  word  "franchise,"  used  in  this  stat- 
ute, to  hold  it  as  meaning  only  the  right 
to  be  a  corporation.  The  word  is  generic, 
covering  all  the  rights  granted  by  the 
legislature.  As  the  greater  power  in- 
cludes every  less  power  which  is  a  part 
of  it,  the  right  to  withdraw  a  franchise 
must  authorize  a  withdrawal  of  every  or 
any  right  or  privilege  which  is  a  part  of 
the  franchise.  Railroad  Co.  v.  Georgia,  98 
U.   S.  359,  365,  25  L.  Ed.  185. 

82.  Powers  of  congress  and  state  com- 
pared.— Where  congress  not  only  retains, 
but  has  given  special  notice  of  its  intention 
to  retain,  full  and  complete  power  to 
make  such  alterations  and  amendments  of 
the  charter  of  a  federal  corporation  as 
come  within  the  just  scope  of  legislative 
power,  this  power  has  a  limit.  It  cannot 
be  used  to  take  away  property  already  ac- 
quired under  the  operation  of  the  charter, 
or  to  deprive  the  corporation  of  the  fruits 
actually  reduced  to  possession  of  con- 
tracts lawfully  made.  Sinking-Fund  Cases, 
99  U.  S.  700,  720,  25  L.  Ed.  496.  approving 
and  adopting  the  rules  laid  down  in  Miller 
V.  State,  15  Wall.  478,  498,  21  L.  Ed.  98; 
Holyoke  Co.  v.  Lvman,  15  Wall.  500,  519. 
21  L.  Ed.  133;  Tomlinson  v.  Jessup,  15 
Wall.  454,  459.  21  L.  Ed.  204;  Railroad 
Co.  V.  Maine.  96  U.  S.  499.  24  L.  Ed.  836; 
Shields  V.  Ohio,  95  U.  S.  319,  324,  24  L. 
Ed.    357.      See,    also,     United      States      v. 
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the  affairs  of  the  corporation,  by  virtue  of  such  right,  in  a  manner  not  incon- 
sistent with  the  original  state  charter.  See  ante,  "Right  of  Congress  to  Repeal 
Federal  Charter,"  \  III,  C,  1,  e.*^  'x^j-jg  Central  Paciric  Company,  by  accepting 
the  conditions  of  congress,  voluntarily  submitted  itself  to  such  legislative  control 
by  congress  as  was  reserved  under  the  power  of  amendment  in  the  congressional 
grant. ^^ 

(4)  Examples  of  Valid  Regulations. — See  ante,  "Imposition  of  Additional 
Duty  or  Burden,"  VIII,  C,  1,  d,  (3).  Examples  of  regaladons  that  have  been 
held  valid,  are :  Requiring  a  railroad  company  to  abolish  grade  crossings  at  its 
own  expense, ^^  or  prohibiting  the  use  of  locomotives  on  certain  streets,**"  or  im- 
posing on  a  street  railway  the  cost  of  paving  that  part  of  the  street  occupied  by 
its  tracks,   and  repaving  same;^"   or  raising  the  license  fee  of  a  street   railway 


Union  Pac.  R.  Co..  160  U.  S.  1,  33,  36,  40 
L.   Kd.  319. 

Congress  could  not,  under  the  guise  of 
amendment  or  alteration,  impose  upon  the 
corporation  duties  wholly  foreign  to  the 
objects  for  which  it  was  created  or  for 
which  governmental  aid  was  given.  United 
States  V.  Union  Pac.  R.  Co..  160  U.  S.  1, 
33,  40  L.  Ed.  319. 

"Whatever  rules  congress  might  have 
prescribed  in  the  original  charter  for  the 
government  of  the  corporation  (the  Union 
Pacific  Railroad  Company)  in  the  admin- 
istration of  its  affairs,  it  retained  the 
power  to  establish  by  amendment.  In  so 
doing  it  cannot  undo  what  has  already 
been  done,  and  it  cannot  unmake  contracts 
that  have  already  been  made,  but  it  may 
provide  for  what  shall  be  done  in  the  fu- 
ture, and  may  direct  what  preparation 
shall  be  made  for  the  due  performance  of 
contracts  already  entered  into."  Sinking- 
Fund  Cases,  99  U.  S.  700,  721,  25  L.  Ed. 
49fi. 

Where  a  corporation  was  chartered  by 
congress,  and  a  large  grant  of  public  lands 
made  by  the  same  act  upon  certain  con- 
ditions, the  clause  authorizing  congress 
"to  add  to,  alter,  amend,  or  repeal  the 
act"  clearly  conferred  this  power  on  con- 
gress, especially  when  exercised,  as  in 
this  instance,  before  the  company  had 
built  a  mile  of  road,  or  earned  an  acre  of 
land,  or  in  any  other  manner  secured  an 
equitable  right  to  the  lands.  Northern 
Pac.  R.  Co.  V.  Traill  County,  115  U.  S. 
600.  609.  29  L.  Ed.  477;  Sinking-Fund 
Cases,  99  U.  S.  700.  710.  25  L.  Ed.  496. 
See.  also,  Railwav  Co.  v.  Prescott,  16  Wall. 
603,   21    L.    Ed.   373. 

83.  Under  grant  of  federal  aid  to  state 
corporatien. — Sinkintr-Fund  Cases,  99  U. 
S.    700,    728,    730,   25    L.    Ed.    496. 

"The  only  material  difference  between 
the  Central  Pncific  Company  and  the 
Union  Pacific  lies  in  the  fact  that  in  the 
case  of  the  Central  Pacific  the  special 
frpnchises.  as  well  as  the  land  and  sub- 
sidv  bonds,  were  granted  by  the  United 
States  to  a  corporation  formed  and  or- 
ganized under  the  laws  fif  California, 
while  in  that  of  the  Union  Pacific,  congress 
created    the    corporation     to      which      the 


grants   were   made."     Sinking-Fund  Cases, 
99   U.   S.   700,  727,  25   L.   Ed.  496. 

All  the  rights,  privileges  and  franchises 
were  given  the  Central  Pacific  Company 
that  were  granted  the  Union  Pacific  Com- 
pany, e.xcept  the  franchise  of  being  a  cor- 
poration, and  such  others  as  were  merely 
incident  to  the  organization  of  the  com- 
pany. The  land  grants  and  subsidy  bonds 
to  this  company  were  the  same  in  char- 
acter and  quantity  as  those  to  the  Union 
Pacific,  and  the  same  right  of  amendment 
was  reserved.  Sinking-Fund  Cases,  99  U. 
S.  700,   728.  25   L.    Ed.   496. 

84.  Same.— To  the  e.xtent  of  the  powers, 
rights,  privileges,  and  immunities  granted 
the  Central  Pacific  Company  and  the  West- 
ern Pacific  Company,  both  California  cor- 
porations, by  the  United  States,  congress 
retains  the  right  of  amendment,  and  in 
this  way  it  may  regulate  the  administra- 
tion of  the  affairs  of  the  company  in  ref- 
erence to  the  debts  created  under  its  own 
authority,  in  a  manner  not  inconsistent 
with  the  requirements  of  the  original 
state  charter,  as  modified  by  the  State 
Aid  Act  of  1864,  accepting  what  had  been 
done  by  congress.  In  the  words  of  the 
court:  "This  is  as  far  as  it  is  necessary 
to  go  now.  It  will  be  time  enough  to 
consider  what  more  may  be  done  when 
the  necessity  arises.  As  yet,  the  state  has 
not  attempted  to  interfere  with  the  action 
of  congress.  All  complaint  thus  far  has 
come  from  the  corporation  itself,  which, 
to  secure  the  government  aid,  accented 
all  the  conditions  that  were  attached  to 
the  grants,  including  the  reservation  of 
power  to  amend."  Sinking-Fund  Cases. 
99  U.  S.  700,  730,  25  L.  Ed.  496.  See  ante, 
"Power  of  Congress,"  IV,  A,  1,  d. 

85.  Abolishing  grade  crossings. — New 
York,  etc.,  R.  Co.  v.  Bristol.  151  U  S. 
556.  38  L.  Ed.  269.  See  the  title  CROSS- 
INGS. 

86.  Use  of  locomotives  on  certain 
streets. — Railroad  Co.  v.  Richmond,  96 
U.  S.  521.  24  L.  Ed.  734.  See  the  title 
STREETS   AND  HIGHWAYS. 

87.  Imposing  paving  cost  on  street  rail- 
way.— Fair  Haven,  etc.,  R.  Co.  v.  N^^w 
Haven.  20.3  U.  S.  379.  51  L.  Ed.  237  See 
the  titl-s  STREETS  AND  HIGHWAYS- 
STREET  RAILWAYS. 
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company  ;^^  or  requiring  a  corporation  grantee  of  public  lands  to  pay  the  cost  of 
selecting,  surveying  and  conveying  the  lands  ;*^''  or  changing  the  plan  of  the  busi- 
ness done  by  a  life  insurance  company  from  the  assessment  plan  to  the  legal 
reserve,  flat  rate  plan  of  the  "old  line"  insurance  companies  ;^'^  requiring  con- 
struction of  fishway  in  dam.^^ 

Regulation  of  Rates. — So  of  a  reasonable  regulation  of  the  rates  charged  by 
water  companies,  or  change  in  the  mode  of  ascertaining  the  same.^- 


88.  Raising  license  fee. — Railway  Co.  v. 
Philadelphia,  101  U.  S.  528,  25  L.  Ed.  912. 
See  the  titles  LICENSES;  STREET 
RAILWAYS. 

89.  Imposing  costs  of  acquiring  title  to 
public  lands. — Northern  Pac.  R.  Co.  v. 
Traill  County,  115  U.  S.  600,  29  L.  Ed. 
477;  New  Orleans  Pac.  R.  Co.  v.  United 
States,  124  U.  S.  124,  131,  31  L.  Ed.  383. 
See    the    title    PUBLIC    LANDS. 

90.  Changing  plan  of  insurance. — ■ 
Wright  V.  Minnesota  Mut.  Life  Ins.  Co., 
193  U.  S.  657.  6645,  48  L.  Ed.  832.  See 
the   title    INSURANCE. 

91.  Requiring  fishway  in  dam. — After 
a  manufacturing  corporation,  chartered 
with  authority  to  construct  and  maintain 
a  dam  across  a  river,  paying  damages  to 
the  owners  of  fishing  rights  above,  and 
whose  charter  does  not  expressly  exempt 
it  from  maintaining  the  dam  without  a 
fishway,  and  is  subject  to  amendment, 
alteration,  and  repeal  at  the  pleasure  of 
the  legislature,  has  paid  such  damages  and 
constructed  the  dam  without  a  fishway,  so 
as  to  destroy  the  fishing  rights  above  and 
to  impair  similar  rights  below  (for  the 
injury  to  which  last  no  compensation  has 
ever  be-en  made  or  provided),  that  cor- 
poration, or  any  other  which  purchases  its 
dam  under  the  authority  of  a  subsequent 
statute,  may  be  constitutionally  required 
by  the  legislature  to  construct  a  fishway 
in  the  dam  to  the  satisfaction  of  com- 
missioners appointed  by  the  legislature 
for  the  purpose.  Holvoke  Co.  v.  Lyman, 
15   Wall.   500.   21   L.    Ed.    133. 

92.  Regulation  of  rates. — Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347,  28 
L.  Ed.  173;  Stanislaus  County  v.  San 
Joaquin,  etc..  Irrigation  Co.,  192  U.  S. 
201,  48  L.  Ed.  406.  See  ante,  "Rate  Regu- 
lation," II,  D,  1,  c.  See  the  titles  IRRI- 
GATION; WATER  COMPANIES  AND 
WATERWORKS. 

The  privilege  of  charging  whatever 
rates  it  may  deem  proper  is  a  franchise, 
which  may  be  taken  away  under  the  re- 
served power,  but  the  right  to  charge  a 
reasonable  compensation  would  remain  as 
a  right  under  the  general  law  governing 
natural  persons,  and  not  as  a  special  fran- 
chise or  privilege.  Peik  v.  Chicago,  etc., 
R.  Co..  94  U.  S.  164,  176.  24  L.  Ed.  97; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173  U. 
S.    684,    698,    43    L.    Ed.    858. 

"The  power  to  alter  or  amend  does  not 
e-*end  to  the  taking  of  the  property  of 
the  corporation  either  by  confiscation  or 
indirectly  bv  other  means.  The  authority 
to  legislate  in  regard  to  rates  comes  from 


the  power  to  prevent  extortion  or  unrea- 
sonable charges  or  exactions  by  common 
carriers  or  others  exercising  a  calling  and 
using  their  property  in  a  manner  in  which 
the  public  have  an  interest."  Lake  Shore, 
etc..  R.  Co.  V.  Smith,  173  U.  S.  684,  698, 
43  L.  Ed.  858. 

Where  the  general  act  under  which  a 
corporation  was  incorporated  expressly 
provided  for  the  right  of  regulating  by 
ordinance  the  rates  that  should  be  charged, 
people  v.'ho  have  accepted,  as  experience 
shows  they  will  accept,  a  charter  subject 
to  such  liabilities,  cannot  complain  of 
them  or  repudiate  them,  nor  can  the  com- 
pany which  they  have  formed  do  so. 
Knoxville  Water  Co.  v.  Knoxville.  189  U. 
S.    434.    437,    47    L.    Ed.    887. 

Reduction  of  rates — In  reiterating  this 
view  of  the  power,  a  mere  reduction  of 
rates,  while  still  leaving  reasonable,  fair 
or  just  compensation  for  the  use  of  the 
property,  is  not  prohibited.  Stanislaus 
County  V.  San  Joaquin,  etc..  Irrigation 
Co.,  192  U.   S.  201.  213,  48   L.   Ed.  406. 

In  Stanislaus  County  v.  San  Joaquin, 
etc..  Irrigation  Co.,  192  U.  S.  201,  48  L. 
Ed.  406,  water  rates  fixed  by  the  board 
of  supervisors  of  the  county  under  a  state 
law.  were  sustained,  although  the  income 
of  the  company  was  reduced  from  l]^  per 
cent,  per  month  to  six  per  annum.  Fair 
Haven,  etc.,  R.  Co.  v.  New  Haven.  203  U. 
S.  379,  389,  51  L.  Ed.  237. 

"Assuming,  but  not  deciding,  that  the  or- 
dinance of  March  16,  1899,  extending  the 
franchise  of  the  San  Antonio  Street  Rail- 
way, and  imposing  certain  limitations,  con- 
stituted a  contract  pro  tanto,  the  question 
still  remains  whether  the  provision  'that 
said  street  railway  companies  shall  charge 
five  cents  fare  for  one  continuous  ride 
over  any  one  of  their  lines,  with  one 
transfer  to  or  from  either  line  to  the 
other,'  constituted  a  contract  with  re- 
spect to  which  no  further  legislation  upon 
that  subject  could  be  enacted  without  im- 
pairing its  obligation.  Even  if  construed 
as  a  contract,  it  was  still  subject  to  the 
provisions  of  the  constitution  of  1876, 
which,  in  §  17  of  the  bill  of  rights,  de- 
clared that  no  irrevocable  or  uncontroll- 
able grant  of  special  privileges  or  immuni- 
ties should  be  made;  but  that  all  privileges 
granted  by  the  legislature  or  created 
under  its  authority  shall  be  subject 
to  the  control  thereof."  San  Antonio 
Traction  Co.  v.  Altgelt,  200  U.  S.  304,  308, 
50   L.   Ed.   491. 

Alteration  of  commission  constituted  for 
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Change  in  Mode  of  Choosing  Directors. — Or  an  amendment  to  t/.e  charter 
of  a  railroad  company  to  which  a  city  had  subscribed,  and  where  a  large  propor- 
tion of  the  other  subscriptions  were  not  paid  up,  increasing  the  number  of 
directors  which  the  city  had  the  right  to  name,  under  the  act  authorizing  its  sub- 
scription, so  as  to  give  the  city  the  same  proportionate  representation  on  its  board 
as  it  would  have  had  if  the  whole  capital  had  been  paid  in,  and  as  was  originally 
contemplated.  The  original  act  was  not  an  irrepealable  contract,  in  view  of  the 
general  statute  reserving  a  right  to  amend,  etc.^^  Qr  to  change  the  mode  of 
voting  for  directors,  so  as  to  allow  cumulative  voting  by  the  stockholders,  so 
as  to  secure  representation  of  minority  stockholders.^* 

Power  to  Compel  Establishment  of  Sinking-  Fund  to  Liquidate  Exist- 
ing Indebtedness. — Legislative  control  of  the  administration  of  the  affairs  of 
a  corporation,  under  a  reserved  power  to  alter  or  amend  its  charter,  may  properly 
include  regulations  by  which  suitable  provision  will  be  secuf^ed  in  advance  for 
the  payment  of  existing  debts  when  they  fall  due.^^  ^\^q  establishment  of  the 
fund  is  a  reasonable  regulation  of  the  administration  of  the  affairs  of  the  com- 
panies, promotive  alike  of  the  interests  of  the  public  and  of  the  corporators,  and 
is  also  warranted  under  the  authority  which  congress  has,  by  way  of  amend- 
ment, to  change  or  modify  the  rights,  privileges,  and  immunities  granted  by  the 
charter.^^ 


the  purpose  of  fixing  charges  of  public 
companies. — At  the  time  plaintiff  company 
was  incorporated  the  conritution  of  Cali- 
fornia provided  that,  except  as  to  munici- 
pal corporations,  all  corporations  should 
be  created  by  preneral,  and  not  special 
laws,  and  that  all  laws  enacted  pursuant 
to  that  provision  should  be  subject  to  al- 
teration and  repeal  by  the  legislature. 
Plaintiff  was  incorporated  under  a  gen- 
eral law  providing  for  the  creation  of  pub- 
lic water  companies.  Under  this  act  the 
rates  charged  by  such  companies  were  to 
be  fixed  by  a  board  of  commissioners,  the 
members  of  which  were  appointed  in  part 
by  the  companies  and  in  part  by  the  au- 
thorities of  the  municipal  corporation 
which  the  company  was  created  to  supply 
with  water.  Held,  that  a  subsequent 
change  in  the  constitution  and  laws  of  the 
state  whereby  the  right  to  appoint  all  the 
members  of  such  commission  was  vested 
in  the  municipal  authorities,  thereby  giv- 
ing the  municipality  the  sole  power  of 
fixing  rates,  was  within  the  reserved 
power  of  the  legislature  to  alter  or  re- 
peal, and  did  not  impair  the  obligation  of 
a  contract.  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  355,  28  L.  Ed. 
173. 

Regulation  of  rates  of  carriers. — See 
the  title  CARRIERS,  vol.  3,  p.  556. 

93.  Change  in  directorate. — Miller  v. 
State.  15  Wall.  478,  21  L.  Ed.  98;  Looker 
V.  Mavnard,  179  U.  S.  46.  53.  45  L.   Ed.  79. 

94.  Change  in  mode  of  electing  direct- 
ors.— Looker  v.  Maynard,  179  U.  S.  46, 
54.   45   L.   Ed.   79.  _ 

95.  Creation  of  sinking  fund. — Sinkinsr- 
Fund  Cases,  99  U.  S.  700,  721,  25  L.  Ed. 
496. 

By  the  leeislation  of  congress  in  rela- 
tion to  the  Central  Pacific  Railroad  Com- 
pany and  the  Western  Pacific  Railroad 
Company,    the    latter    now    by    consolida- 


tion a  part  of  the  former,  to  the  extent 
of  the  powers,  rights,  privileges,  and  im- 
munities thereby  granted,  congress  re- 
tained the  right  of  amendment,  and  by 
exercising  it  might,  in  a  manner  not  in- 
consistent with  the  original  charter 
granted  by  California,  as  modified  by  the 
act  of  that  state  passed  in  1864,  accepting 
what  had  been  done  by  congress,  regulate 
the  administration  of  the  affairs  of  the 
company  in  reference  to  the  debts  created 
by  it  under  authority  of  such  legislation, 
and  the  establishment  of  the  sinking-fund 
by  the  act  of  May  7,  1878,  did  not  con- 
flict with  anything  in  said  charter.  Sink- 
ing-Fund  Cases,  99  U.  S.  700,  25  L.  Ed. 
490. 

So  far  as  it  established  in  the  treasury 
of  the  United  States  a  sinking-fund,  the 
act  of  congress  approved  May  7,  1878  (20 
Stat.  56),  entitled  "An  act  to  alter  and 
amend  the  act  entitled  'An  act  to  aid  in 
the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  secure  to  the  gov- 
ernment the  use  of  the  same  for  postal, 
military,  and  other  purposes,'  approved 
July  1,  1862,  and  also  to  alter  and  amend 
the  act  of  congress  approved  July  2,  1864, 
in  amendment  of  said  first-named  act," 
was  not  unconstitutional.  Sinking-Fund 
Cases,  99  U.   S.   700.  25  L.   Ed.  496. 

96.  Out  of  regard  to  the  rights  of  the 
subsequent  lienholders  and  stockholders, 
it  is  not  only  the  right  of  the  United 
States,  but  their  duty,  as  sovereign,  to  see 
to  it  that  the  current  stockholders  do  not, 
in  the  administration  of  the  affairs  of  the 
corporation,  appropriate  to  their  own  use 
that  which  in  equitv  belongs  to  others. 
A  legislative  regulation  which  does  no 
more  than  reauire  them  to  submit  to  their 
just  contribution  towards  the  payment  of 
a  bonded  debt  cannot  in  any  sense  be  said 
to  deprive  them  of  their  property  without. 
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Regulation  of  Cemetery  Company  in  Interests  of  Lot  Owners. — See  the 

titles  Cemeteries,  vol.  3,  p.  647. 

(5)  Property  and  Vested  Rights. — The  courts  have  often  held  that  it  was  be- 
yond the  power  of  the  legislature,  under  the  guise  of  an  act  amending  or  repealing 
a  charter,  to  take  away  the  property  of  the  corporation,  or  the  fruits,  already 
reduced  to  possession,  of  contracts  lawfully  made. 9"  But  the  unexercised  ca- 
pacity to  acquire  land  for  its  purposes,  does  not  come  within  this  class  of  prop- 
erty rights. ^^ 


due  process  of  law.  Sinking-Fund  Cases, 
99  U.  S.  700,  724,  726,  25  L.  Ed.  496.  See 
Close  V.  Glenwood  Cemetery,  107  U.  S. 
466.   476,   27   L.    Ed.    408. 

Debt  not  paid. — The  debt  of  the  respec- 
tive companies  therein  named  to  the 
United  States  is  not  paid  by  depositing 
and  investing  the  fund  in  the  manner  pre- 
scribed by  that  act.  Sinking-Fund  Cases, 
99  U.   S.   700.  25   L.    Ed.   496. 

'Retaining  in  the  fund  the  one-half  of 
the  earnings  for  services  rendered  to  the 
government  by  the  respective  companies, 
which,  by  the  act  of  July  2,  1864  (13  Stat. 
356),  was  to  be  paid,  does  not  release  the 
government  from  such  payment.  Although 
kept  in  the  treasury,  the  fund  is  owned  by 
them,  and  they  will  be  entitled  to  the 
securities  whereof  it  consists  which  re- 
main undisposed  of  when  the  debts 
chargeable  upon  it  shall  be  paid.  Under 
the  circumstances,  such  retaining  is,  in 
law,  a  payment  to  them.  Sinking-Fund 
Cases.  99  U.  S.  700.  25  L.  Ed.  496. 

Right  to  dividends. — It  was  held  in  the 
Sinking-Fund  Cases.  99  U.  S.  700,  726,  25 
L.  Ed.  496,  that  legislation  creating  a 
sinking-fund  to  provide  suitable  provision 
for  the  payment  of  existing  debts,  though 
to  that  extent  limiting  the  right  of  stock- 
holders to  dividends,  was  warranted  un- 
der the  authority,  by  way  of  amendment, 
to  change  or  modify  the  rights,  privileges, 
and  immunities  granted  by  the  charter. 
See  Close  v.  Glenwood  Cemetery,  107  U. 
S.  466,  476.  27  L-  Ed.  408.  And  see,  ante, 
"Regulation  Generallv."  II.  D,  1.  b.  See, 
also,  the  title  STOCK  AND  STOCK- 
HOLDERS. 

97.  Taking  of  property. — Bienville 
Water  Supply  Co.  v.  Mobile.  186  U.  S. 
212  222,  46  L.  Ed.  1132;  Sinking-Fund 
Cases,  99  U.  S.  700,  720.  25  L.  Ed.  496; 
United  States  v.  Union  Pac.  R.  Co.,  160 
U.  S.  1,  33.  40  L.  Ed.  319;  Miller  V.  State, 
15  Wall.  478.  498,  21  L.  Ed.  98;  Lake  Shore, 
etc.,  R.  Co.  V.  Smith,  173  U.  S.  684,  698.  43 
L.  Ed.  858;  St.  Louis,  etc.,  R.  Co.  v.  Paul, 
173  U.  S.  404,  409.  43  L.  Ed.  746;  Green- 
wood V.  Freight  Co.,  105  U.  S.  13,  26  L. 
Ed  961;  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347.  28  L.  Ed.  173. 
See  post.  "Conditions  and  Consequences 
of  Amendment  and  Repeal,"  VIII,  C,  4,  g. 
Beyond  the  sphere  of  the  reserved  pow- 
ers, the  vested  rights  of  property  of  cor- 
porations, in  such  cases,  are  surrounded 
by  the  same  sanctions  and  are  as  inviola- 
ble as  in  other  cases.  Shields  v.  Ohio,  95 
U.   S.   319,   324,   24   L.    Ed.   357;    Stanislaus 


County    V.    San    Joaquin,    etc..    Irrigation 
Co.,  192  U.  S.  201,  213,  48  L.   Ed.  406. 

The  reserved  power  to  alter  or  repeal 
all  corporate  charters  at  the  pleasure  of 
the  legislature  does  not  extend  to  the 
right  to  destroy  the  rights  of  sharehold- 
ers to  the  real  and  personal  property  of 
the  corporation,  nor  rights  of  contract,  or 
choses  in  action.  Greenwood  v.  Freight 
Co.,  105  U.   S.   13,   26   L.   Ed.   961. 

The  possible  rights  of  a  corporation  to 
which  such  revocation  or  amendment 
might  extend,  group  themselves  into  three 
classes:  First,  the  right  to  the  tangible 
property  which  it  may  acquire;  second, 
the  right  to  do  the  specific  things  which 
are  named  in  the  charter;  and,  third,  the 
right  to  exclude  others  from  doing  like 
things.  It  has  been  held  that  the  right 
of  revocation  or  amendment  carries  with 
it  no  right  to  appropriate  the  tangible 
property  belonging  to  the  corporation.  As 
said  by  Chief  Justice  Waite,  speaking  of 
the  power  of  amendment,  in  Sinking- 
Fund  Cases,  99  U.  S.  700,  720,  25  L.  Ed. 
496:  "All  agree  that  it  cannot  be  used 
to  take  away  property  already  acquired 
under  the  operation  of  the  charter,  or  to 
deprive  the  corporation  of  the  fruits  ac- 
tually reduced  to  possession  of  contracts 
lawfully  made."  Nothing  of  this  nature 
was,  however,  attempted  by  this  legisla- 
tion. The  plaintiff  was  left  in  undisturbed 
possession  of  its  tangible  property.  So 
we  need  not  stop  to  consider  what  pro- 
tection could  be  afforded  if  the  attempt 
had  been  made  to  take  away  its  property. 
Bienville  Water  Supplv  Co.  v.  Mobile.  186 
U.   S.   212,  222,  46   L.   Ed.   1132. 

"The  second  class  includes  the  power  of 
action  granted  to  the  corporation;  in 
other  words,  the  right  to  use  the  tangible 
property  for  the  purposes  of  the  charter." 
Bienville  Water  Supply  Co.  v.  Mobile,  186 
U.  S.  212,  222.  46  L.  Ed.  1132.  See  ante, 
"Propertv  Rights,"   VIIT,   C,   1,  a,    (5). 

98.  Eminent  domain  rights. — "Un- 
doubtedly the  DOwer  to  amend  or  repeal 
cannot  be  availed  of  to  take  away  prop- 
erty already  acquired  or  to  deprive  a  cor- 
poration of  the  fruits  already  reduced  to 
possession  of  contracts  lawfully  made. 
But  the  capacity  to  acquire  land  by  con- 
demnation for  the  construction  of  a  rail- 
road attends  the  franchise  to  be  a  railroad 
corporation,  and  when  unexecuted  cannot 
be  held  to  be  in  itself  a  vested  right  sur- 
viving the  existence  of  the  franchise  or  an 
authorized  circumscription  of  its  scope." 
Adirondack   R.   Co.  v.   New  York,   176  U. 
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Right  of  Legislature  to  Confer  Franchises  and  Property  of  Dissolved 
Corporation  upon  Another. — Where  the  legislature  under  a  reserved  power  to 
repeal,  at  its  pleasure,  all  corporate  charters,  repeals  the  charter  of  an  incorpo- 
rated company,  all  the  franchises,  dependent  upon  such  repealed  charter,  imme- 
diately come  to  an  end,  and  the  company  no  longer  has  any  property  right 
therein.  It  cannot  complain  therefore,  when  the  legislature  immediately  creates 
a  new  corporation  and  invests  it  with  the  franchises  (for  example,  operating  a 
street  railway  upon  certain  designated  streets),  formerly  exercised  by  it.^'^ 

(6)  Presumption  in  Favor  of  Rightful  Exercise  and  Discretion. — Clearly,  the 
question  is,  in  the  first  instance,  presented  for  the  consideration  of  the  legis- 
lature, and  a  presumption  of  validity  attends  its  action.^ 

(7)  Municipal  Action  as  Impairm-ent. — Where  there  exists  a  reserved  right 
in  the  legislature  to  amend  or  repeal  a  corporate  charter,  and  it  is  alleged  that  the 
obligation  of  the  charter  is  impaired  by  municipal  action,  and  injunction  is  sought, 
either  the  action  of  the  municipality  is  sanctioned  by  the  state,  in  which  case  the 
state  must  be  taken  to  have  exercised  its  reserved  right  to  repeal  its  grant  to 
that  extent,  or  the  action  of  the  municipality  is  not  so  sanctioned,  in  which  case 
it  cannot  be  a  law  impairing  the  obligation  of  contracts  within  the  clause  of  the 
constitution,  and  the  plaintitTs  are  out  of  court. ^ 

f.  Construction  of  Amendmemt. — When  there  is  doubt  as  to  the  meaning  of  an 
amendment  to  a  corporate  charter,  it  is  to  be  resolved  against  the  corporation,^ 
and  a  charter  and  its  amendments  are  to  be  considered  as  acts  in  pari  materia 
in  construing  them.* 

g.  Conditions  and  Consequences  of  Amendment  or  Repeal. — Provision  for 
Indemnity. — And  where  the  general  law  declared  that  it  might  be  repealed 
where  provision  was  made  for  full  indemnity,  even  if  this  provision  has  refer- 


S.  335,  344.  44  L.  Ed.  492;  People  v.  Cook, 
148  U.  S.  397,  37  L.  Ed.  498;  Pearsall  v. 
Great  Northern  R.  Co..  161  U.  S.  646,  40 
L.  Ed.  838;  Bank  v.  Tennessee,  163  U.  S. 
416,  424,  41  L.  Ed.  211;  Baltimore,  etc.,  R. 
Co.  V.  Nesbit,  10  How.  39,5.  13  L.  Ed.  469. 
See    the    title    EMINENT    DOMAIN. 

Exclusive  franchise. — See  ante,  "Exclu- 
sive Franchise,"  VIII.  C.  1,  a,  (4),   (b). 

99.  Transfer  to  new  corporation. — 
Greenwood  v.  Freight  Co.,  10.5  U.  S.  13, 
21,  26  L.  Ed.  961. 

As  to  the  property  of  the  old  company, 
such  of  it  as  is  necessary  to  the  public 
use.  the  legislature  may  authorize  the  new 
company  to  take  under  a  power  of  emi- 
nent domain,  upon  making  just  compensa- 
tion therefor,  since  the  property  of  cor- 
porations, even  including  their  franchises 
when  that  is  necessary,  may  be  taken  for 
public  use  upon  making  due  compensation. 
Greenwood  v.  Freight  Co.,  105  U.  S.  13,  22. 
26  L.  Ed.  961. 

Whether  this  action  was  oppressive  or 
unjust  in  view  of  the  public  good,  or 
whether  the  legislature  was  governed  by 
sufficient  reason  in  thus  repealing  the 
charter  of  one  company  and  in  chartering 
another  at  the  same  time  to  perform  as 
part  of  its  functions  the  duties  required  of 
the  first,  is  not  a  judicial  question  in  this 
case.  Greenwood  v.  Freight  Co.,  105  U. 
S.  13.  22,  26  L.  Ed.  961. 

1.  Presumption  of  validity. — Bienville 
Water  Supply  Co.  v.  Mobile,  186  U.  S.  212, 
222.  46  L.  Ed.  1132. 

"The  power  to  amend  corporate  char- 
ters  is   no   doubt   one  that   bad   men   may 


abuse,  but  when  the  amendments  are 
within  the  scope  of  the  power,  the  courts 
cannot  interfere  with  the  discretion  of  the 
legislatures  that  have  been  invested  with 
authority  to  make  them."  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347, 
355.   28   L.    Ed.    173. 

2.  Municipal  action  as  impairment. — 
Shaw  V.  Covington,  194  U.  S.  593,  596,  48 
L.  Ed.  1131;  Hamilton  Gas  Light,  etc..  Co. 
V.  Hamilton  City,  146  U.  S.  258,  36  L.  Ed. 
963;  Wisconsin,  etc.,  R.  Co.  v.  Powers,  191 
U.  S.  379,  386,  48  L.  Ed.  229.  See  Joplin 
V.  Southwest  Missouri  Light  Co..  191  U. 
S.   150,  155,   156,  48   L.  Ed.   127. 

3.  Construction. — Ruggles  v.  Illinois, 
108   U.  S.  526,  534,  27  L.  Ed.  812. 

It  is  undoubtedly  true  that  amendments 
to  the  charters  of  corporations  are  usually 
made  at  the  solicitation  of  the  corpora- 
tions themselves,  who  cause  the  bills  to 
be  prepared  and  submitted  to  the  legis- 
latures for  enactment,  and  that,  if  there 
is  doubt  as  to  the  construction  of  what 
is  enacted,  this  fact  may  be  resorted  to 
in  aid  of  interpretation.  But  Vattel's  first 
general  maxim  of  interpretation  is  that 
"it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation,"  and  he  con- 
tinues: "When  a  deed  is  worded  in  clear 
and  precise  terms — when  its  meaning  is 
evident  and  leads  to  no  absurd  conclusion 
— there  can  be  no  reason  for  refusing  to 
admit  the  meaning  which  such  deed  nat- 
urally presents."  Rue-Q-Ies  v.  Illinois.  108 
U.    S.    526,    534,   27    L.    Ed.   812. 

4.  In  pari  materia. — New  Jersey  v.  Yard, 
95  U.  S.  104,  112,  24  L.  Ed.  352. 
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ence  only  to  the  absolute  dissolution  of  a  corporation  and  not  to  a  mere  alteration 
of  its  charter,  it  must  be  observed.  But  if  it  be  construed  in  a  large  sense  to 
cover  alteration  as  well,  the  qualification  with  which  it  is  accompanied  in  the 
proviso  is  very  important  and  not  to  be  ignored.  This  qualification  requires  re- 
imbursement or  indemnity  to  those  who  have  made  advances  upon  the  faith  of 
the  charter  of  incorporation.^ 

Vested  Property  Rig^hts. — But  where  property  rights  of  an  existing  cor- 
poration are  affected,  or  its  property  taken  or  authorized  to  be  taken,  compensa- 
tion must  be  made,  and  where  it  is  made,  under  a  reserved  right  to  amend  or 
repeal,  it  is  lawful.^ 

Effect  of  Repeal. — The  history  of  the  reservation  clause  in  acts  of  incorpora- 
tion supports  the  proposition,  that  whatever  right,  franchise,  or  power  in  the 
corporation  depends  for  its  existence  upon  the  granting  clauses  of  the  charter, 
is  lost  by  its  repeal.  This  view  is  sustained  by  the  decisions  of  this  court  and 
of  other  courts  on  the  same  question.^ 

5.  Consent  of  Corporation. — Of  course,  where  the  corporation  consents  to 
the  amendment  or  repeal  of  its  charter,  it  cannot  complain  of  the  breach  of  any 
contract.^  To  the  extent  of  such  assent,  amendments  are  effectual,  and  no  fur- 
ther.^ Consent  of  the  corporation,  it  is  conceded,  is  sufficient  to  warrant  altera- 
tion, modification,  and  amendments  in  the  charters  of  moneyed,  business,  and 
commercial  corporations,  and  it  is  not  perceived  that  the  question  presented  in 


5.  Indemnity.— Asylum  v.  New  Orleans, 
10.5  U.  S.  362,  366.  26  L.  Ed.  1128. 

Nothing  of  the  kind  has  been  attempted 
in  this  case.  As  the  corporation  has  not 
been  dissolved,  but  is  continued  in  exist- 
ence, and  still  represents  those  who  con- 
tributed to  its  establishment,  the  corpora- 
tion itself  is  the  only  proper  party  to  re- 
ceive indemnity.  Asylum  v.  New  Orleans, 
105  U.  S.  362,  366,  26  L.  Ed.  1128. 

6.  Property  rights  must  be  paid  for. — 
Greenwood  v.  Freight  Co.,  105  U.  S.  13,  26 
L.  Ed.  961.  See  ante,  "Property  and 
Vested  Rights,"  VIII.  C,  4,  e,  (5). 

Exemption  from  taxation. — See  the  title 
TAXATION. 

7  EfEect  of  repeal. — Greenwood  v. 
Freight  Co.,  105  U.  S.  13,  21,  26  L.  Ed.  961; 
Pennsylvania  College  Cases,  13  Wall.  190, 
20  L.  Ed.  550;  Tomlinson  v.  Jessup,  15 
Wall  454,  21  L.  Ed.  204;  Railroad  Co.  v. 
Maine,  96  U.  S.  499.  24  L.  Ed.  836;  Sink- 
ing-Fund  Cases,  99  U.  S.  700,  25  L.  Ed. 
496;  Railroad  Co.  v.  Georgia,  98  U.  S.  359, 
25  L.   Ed.  185. 

The  result  of  the  repeal  of  the  charter 
of  a  corporation  like  this  is  that  it  no 
longer  exists.  Its  life  is  at  an  end.  What- 
ever force  the  law  may  give  to  transac- 
tions into  which  the  corporation  entered 
and  which  were  authorized  by  the  charter 
while  in  force,  it  can  originate  no  new 
transactions  dependent  on  the  power  con- 
ferred by  the  charter.  In  short,  whatever 
power  is  dependent  solely  upon  the  grant 
of  the  charter,  and  which  could  not  be  ex- 
ercised by  unincorporated  private  persons 
under  the  general  laws  of  the  state,  is  ab- 
rogated by  the  repeal  of  the  law  which 
granted  these  special  rights.  Greenwood 
V.  Freight  Co.,  105  U.  S.  13,  18.  26  L.  Ed. 
961.  See  post.  "Effects  and  Conse- 
quences," XVII,  C. 


8.  Consent  of  corporation. — Maryland 
V.  Baltimore,  etc.,  R.  Co..  3  How.  534,  552, 
11  L.  Ed.  714;  Farrington  v.  Tennessee, 
95  U.  S.  679,  683,  24  L.  Ed.  558.  Pennsyl- 
vania College  Cases,  13  Wall.  190,  218.  20 
L.  Ed.  550.  See  State  Bank  v.  Knopp.  16 
How.  369,  14  L.  Ed.  977.  See  ante,  "Rights 
of  Third   Parties."  VIII.   C,   1,  c. 

An  alteration  in  the  charter  of  a  private 
corporation  is  not  binding  upon  the  com- 
pany without  its  consent;  but  when  the 
company  has  assented  to  the  proposed  al- 
teration and  agreed  to  accept  the  law  it 
becomes  a  contract  between  it  and  the 
state  in  the  same  sense  in  which  the  orig- 
inal charter  was  a  contract.  Maryland 
V.  Baltimore,  etc.,  R.  Co.,  3  How.  534.  552, 
11  L.  Ed.  714;  Tomlinson  v.  Jessup,  13 
Wall.  454,  458.  21  L.  Ed.  204.  See  Turn- 
pike Co.  V.  Illinois,  96  U.  S.  63,  68,  24  L. 
Ed.  651. 

9.  Farrington  v.  Tennessee.  95  U.  S.  679, 
683,  24  L.  Ed.  558.  "And  when  the  com- 
pany assented  to  the  proposed  alterations 
in  their  charter,  and  agreed  to  accept  the 
law,  it  undoubtedly  became  a  contract  be- 
tween it  and  the  state;  but  it  was  a  con- 
tract in  no  other  sense  than  every  charter, 
whether  original  or  supplementary,  is  a 
contract,  where  rights  of  private  property 
are  acquired  under  it.  Yet,  although  this 
supplementary  charter  was  a  contract  in 
this  sense  of  the  term,  it  does  not  by  any 
means  follow  that  the  legislature  might 
not,  in  the  charter,  impose  duties  and  ob- 
ligations upon  the  company,  and  inflict 
penalties  and  forfeitures  as  a  punishment 
for  its  disobedience,  which  might  be  en- 
forced against  it  in  the  form  of  criminal 
proceedings,  and  as  the  punishment  of  an 
offense  against  the  law.  Such  penal  pro- 
visions are  to  be  found  in  many  charters." 
Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.  534,  552,  11  L.  Ed.  714. 
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a  case  involving  incorporated  institutions  of  learning  stands  upon  any  different 
footing  from  such  as  arise  out  of  legislation  of  that  character. ^^ 

Rights  of  Individual  or  Minority  Stockholders. — There  is  much  discussion 
in  the  authorities  as  to  when  a  charter  amendment  is  of  that  fundamental  char- 
acter that  a  majority  of  the  members  or  stockholders  cannot  bind  the  minority 
by  agreeing  to  a  change  in  the  nature  of  the  business  to  be  carried  on  or  the 
purposes  and  objects  for  which  the  corporation  was  created.  Each  case  depends 
upon  its  own  circumstances,  and  how  far  the  right  of  amendment  has  been  im- 
pliedly or  expressly  reserved  in  the  creation  of  corporate  rights.  It  would  be 
unreasonable  and  oppressive  to  require  a  member  or  stockholder  to  remain  in 
a  corporation  whose  fundamental  purposes  have  been  changed  against  his  will. 
On  the  other  hand,  where  the  right  of  amendment  is  reserved  in  the  statute  or 
articles  of  association,  it  is  because  the  right  to  make  changes  which  the  business 
may  require  is  recognized,  and  the  exercise  of  the  privilege  may  be  vested  in 
the  controlling  body  of  the  corporation.  In  such  cases,  where  there  is  an  ex- 
ercise of  the  power  in  good  faith,  which  does  not  change  the  essential  character 
of  the  business,  but  authorizes  its  extension  upOn  a  modified  plan,  both  reason  and 
authority  support  the  corporation  in  the  exercise  of  the  right.  ^^ 

6.  Reme;dy  for  Infringement,  and  Jurisdiction. — If  a  state  injure  one  in- 
corporated company  by  the  unlawful  grant  of  a  charter  to  another  and  rival  one, 
the  remedy  of  the  first  company  is  by  proper  proceedings  to  restrain  the  second 
from  getting  into  operation,  and  not  by  neglecting  its  own  duties. ^2 

Jurisdiction  of  Question. — The  federal  supreme  court  preserves  to  itself  the 
right  to  say  whether  the  statute,  charter  or  alleged  grant  constitutes  a  contract ; 
or  whether  the  repeal  or  the  judicial  construction  of  a  statute  has  deprived  plain- 
tiff of  his  remedy  for  enforcing  the  contract.  If  this  were  not  so,  if  the  plaintiff' 
below  were  concluded  by  the  decision  of  the  state  court  upon  these  matters,  his 
right  to  appeal  to  the  federal  supreme  court  would  avail  him  nothing. ^^ 

7.  Amendment  by  Special  Act. — See  ante,  "By  Special  Act,"  IV,  A,  2. 

IX.  By-Laws  and  Regulations. 

See  the  title  Officers  and  Agents  of  Private  Corporations. ^^ 

X.  Corporate  Name. 
Right  to  Name. — One  corporation  cannot  prevent  another  from  using  in  its 

10.  Incorporated    institutions    of    learn-  new  use   inconsistent  with   the  intent  and 

m^. — Undoubtedly     the  _  corporate      fran-  purpose    for    which    the    endowment    was 

chises     of     two     institutions     of     learning  originally     made.       Pennsylvania     College 

which  were  consolidated  by  legislative  act  Cases,   13  Wall.   190,  220,  20   L.   Ed.  550. 


with  the  consent  of  the  trustees  of  both, 


11.  Rights    of    minority    stockholders. — 


were    contracts    of    the    description    pro-  Wright     v.     Minnesota      Mut.     Life     Ins. 

tected   by   that   clause   of   the    constitution  q^^    193    y     g     ggrj,^    ggg     ^g    -^     -g^     g^g. 

which  ordains  that  no  state  shall  pass  any  Nugent  v.  the   Supervisors,   19 'Wali    241! 

law  impairing  the   obligation  of  contracts,  251,    22    L.    Ed.    83.      See,    also     Pennsyl- 

but   the   contract   involved   m   such   an    act  ^^^^ia  College  Cases,   13  Wall.  190,  220.  20 

of  incorporation  is  a  contract  between  the  l     Ed.    550.      And    see.    the    title    STOCK 

state    and    the    corporation,    and    as    such  AND  STOCKHOLDERS, 

the  terms  of  the  contract  may,  as  a  gen-  ,„    t-,_       ,        ,_        •   t  ■               ^      t> 

1       1      u       u       A       ^A-c   A                   A  A  12.  Remedy      for      mfnngement. — Turn- 

eral  rule,  be  altered,  modified,  or  amended  •,       r^            c*   4-      o   \-kt  n    om    -.o   t      x^a 

,        ^1                  i      r    i.u                     I-                „  pike   Co.   V.   State,   3   Wall.   210,   18   L.   Ed. 

by    the    assent    of    the    corporation,    even  ^^^      ^       .u^-^i     T^TTTT^Tr"^Tr^^TO 

^1         u   ii-        u     i.              4.   ■                     u  180-     See  the  title  INI  UiNCi  IONS, 

though   the   charter  contains   no  such   res-  ...              -^ 

ervation    and   there   was   none   such    exist-  13.    Jurisdiction.— Butz    v.    Muscatine.    8 

ing  in  any  general  law  of  the  state  at  the  Wall.   575,   852,   19  L.   Ed.  490,  followed  in 

time    the    charter    was    granted.      Pennsyl-  United    States    v.    Burlington.    154    U.    S. 

vania   College  Cases,  13  Wall.   190,  218,  20  568,  19  L.  Ed.  495;     Jefiferson  Branch  Bank 

L    Ed    550  7'-  Skelly,  1  Black  436,  17  L.  Ed.  173.     See 

'it  cannot  be  doubted  that  the  assent  of  the    titles    APPEAL    AND    ERROR,   vol. 

the  corporation  is  sufficient  to  render  such  L    P-    333;     CONSTITUTIONAL    LAW, 

legislation  valid,  unless  it  appears  that  the  ^'^te,     p.     1;     COURTS;     IMPAIRMENi 

new    legislation    will    have    the    eflfect    to  OF   OBLIGATION   OF   CONTRACTS, 

change   the    control   of   the    institution,   or  14.   Subordination  to  state  regulation.— 

to  divert  the   fund  of  the  donors  to  some  See  ante,  "Implied   Power,"  II.   D.  2,  a. 
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corporate  title  a  name  to  which  others  have  a  common  right. ^^  And  in  the  ab- 
sence of  contract,  fraud  or  estoppel,  any  man  may  use  his  own  name,  in  all  legiti- 
mate ways,  and  as  the  whole  or  a  part  of  a  corporate  name.^^ 

Necessity. — But  every  corporation  must  needs  have  a  name,  or  it  could  not 
perform  its  corporate  acts.^" 

Selection. — The  authority  to  select  a  corporate  name  might  be  conferred  upon 
the  corporators  by  the  special  act  authorizing  the  incorporation,  where  that  mode 
of  incorporation  was  still  legal. ^^ 

Misnomer. — If  there  is  enough  of  the  name  to  designate  the  artificial  being 
intended  and  distinguish  it  from  all  others,  there  is  no  misnomer. ^^ 

Even  a  contract  is  not  avoided  by  misnaming  the  corporation  with 
which  it  is  made.  And  if  a  corporation  is  misnamed  in  a  statute,  the  statute 
is  not  thereby  rendered  inoperative  if  there  is  enough  from  which  to  ascertain 
what  corporation  is  meant. ^^^ 

XI.   Corporate  Powers. 

A.  In  General — 1.  Such  as  Charter  and  Laws  Confer — a.  In  General. 
— See  ante,  "Definitions."  II,  A.  As  to  the  doctrine  of  ultra  vires,  see  post, 
"Ultra  Vires  Acts,"  XII.  As  a  general  rule,  corporations  can  have  and  exer- 
cise only  such  powers  as  are  expressly  conferred  on  them  by  the  act  of  incor- 
poration, and  such  implied  powers  as  are  necessary  to  enable  them  to  perform 
their  prescribed   duties,   or  incident  to   their   existence. ^^     The  general   doctrine 


15.  Right  to  name  of  common  character. 
— "The  principle  that  one  corporation  is 
not  entitled  to  restrain  another  from  us- 
ing in  its  corporate  title  a  name  to  which 
others  have  a  common  right,  is  sustained 
by  the  discussion  in  Columbia  Mill  Co. 
V.  Alcorn,  150  U.  S.  460,  37  L.  Ed.  1144 
and  is,  we  think,  necessarily  applicable  to 
all  names  publici  juris.  American  Ce- 
real Company  v.  Eli  Pettijohn  Cereal 
Company,  72  Fed.  Rep.  903;  S.  C,  76 
Fed.  Rep.  372;  Hazelton  Boiler  Com- 
pany V.  Hazelton  Tripod  Boiler  Company, 
142  Illinois,  494;  Monarch  v.  Rosenfeld, 
39  S.  W.  Rep.  236."  Howe  Scale  Co.  v. 
WyckoflE,  198  U.  S.  118,  137,  49  L.  Ed. 
972.  See  ante.  "Impairment  of  Contract," 
IV,  t\.  1,  c,  (3). 

Presumption  from  identity  of  name. — 
See  ante,  "Status  of  Resulting  Entity," 
II,   H.   1,  a.    (3). 

16.  Surname. — Howe  Scale  Co.  v.  Wyck- 
ofif,  198  U.  S.  118,  140,  49  L.  Ed.  972.  See 
the  title  TR.\DEMARKS,  TRADE- 
NAMES AND  UNFAIR  COMPETI- 
TION. 

17.  Necessity  for  name. — For  it  is  no- 
body to  plead  and  be  impleaded,  to  take 
and  give,  until  it  hath  gotton  a  name. 
Bac.  Abr.  Corp.  (C)"  Louisville,  etc.,  R. 
Co.  V.  Letson,  2  How.  497,  .551,  11  L.  Ed. 
353.  See  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  667,  4  L.  Ed.  629.  See 
ante,  "Corporation  as  Entity  Distinct 
from  Shareholders,"   II,  C. 

Its  name  is  the  symbol  of  its  personal 
existence.  Osborn  v.  United  States  Bank, 
9   Wheat.  738.  877,   6   L.   Ed.   204. 

18.  Under  special  act. — The  Telephone 
Cases.  126  U.   S.  1,  571,  31   L.  Ed.  863. 

19.  Misnomer. — "  'Although  the  names 
of   corporations   are   not   merely   arbitrary 


sounds,  yet  if  there  be  enough  to  show 
that  there  is  such  an  artificial  being,  and 
to  distinguish  it  from  all  others,  the  body 
politic  is  well  named,  though  the  words 
and  syllables  are  varied  from.'  Bacon's 
Abr.,  tit.  Corporation,  C.  2.  And  it  has 
been  held  by  the  supreme  court  of  Illi- 
nois that  the  transposition  of  words  com- 
prising the  name  of  a  corporation  is 
unimportant,  if  it  be  evident  what  corpora- 
tion is  intended."  County  of  Moultrie  v. 
Fairfield,  105  U.  S.  370,  377,  26  L.   Ed.  945. 

20.  Effect  on  contract. — County  of  Moul- 
trie V.  Fairfield,  105  U.  S.  370,  377.  26  L. 
Ed.   945.      .A.nd   see   the   title   N.\MES. 

How  availed  of. — See  post,  "Misnomer," 
XIV.  E,  4.  See  the  title  ABATEMENT, 
REVIVAL    AND    SURVIVAL,     vol.     1, 

p.    32. 

21.  General  rule. — Scovill  v.  Thayer,  105 
U.  S.  143,  148,  26  L.  Ed.  968;  Head  v. 
Providence  Ins.  Co.,  2  Cranch  127,  2  L. 
Ed.  229;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518,  636,  4  L.  Ed.  629; 
Goszler  v.  Georgetown,  6  Wheat.  593,  597, 
5  L.  Ed.  339;  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  823,  6  L.  Ed.  204; 
United  States  Bank  v.  Dandrid.ee,  12 
Wheat.  64,  6  L-  Ed.  552;  Beaty  v.  Know- 
ler,  4  Pet.  152,  7  L.  Ed.  813;  United 
States  V.  Robertson,  5  Pet.  641,  670,  8  L 
Ed.  257;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  544,  9  L-  Ed.  773; 
Bank  v.  Earle,  13  Pet.  519,  587,  10  L 
Ed.  274;  Runyan  v.  Coster,  14  Pet.  122,  10 
L.  Ed.  382;  Perrine  z<.  Chesapeake,  etc.. 
Canal  Co.,  9  How.  172,  183,  13  L.  Ed.  92; 
I\Iinturn  v.  Larue,  23  How.  435,  16  L.  Ed. 
574;  Rice  v.  Railroad  Co.,  1  Black  358, 
380.  17  L.  Ed.  147;  Rogers  v.  Burlington. 
3  Wall.  654.  669,  18  L.  Ed.  79,  per  Field, 
J.,     dissenting;      Huntington     v.     Savings 
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upon  this   subject   is  now  well   settled.     The  charter  of  a  corporation,   read  in 
connection  with  the  general  laws  applicable  to  it,  is  the  measure  of  its  powers, 


Bank,  96  U.  S.  388,  24  L.  Ed.  777;  Ferti- 
lizing Co.  V.  Hyde  Park,  97  U.  S.  659, 
24  L.  Ed.  1036;  Thomas  v.  Railroad  Co., 
lei  U.  S.  71,  82,  25  L.  Ed.  950;  Relfe  v. 
Rundle,  103  U.  S.  222,  225.  26  L.  Ed.  337; 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347.  352,  28  L.  Ed.  173;  Pacific 
R.  Removal  Cases,  115  U.  S.  1,  13,  29  L. 
Ed.  319;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  599,  33  L.  Ed.  1025;  Mer- 
rill V.  Monticello.  138  U.  S.  673,  687,  34 
L.  Ed.  1069;  Horn  Silver  Min.  Co.  v. 
New  York,  143  U.  S.  305,  312.  36  L.  Ed. 
164;  Waters-Pierce  Oil  Co.'  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657;  New  York 
Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389.  396, 
44  L.  Ed.  1116;  Hancock  Mut.  Life  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  76,  45  L.  Ed. 
755;  Fidelity  Mut.  Life  Ass'n  v.  Mettler. 
185  U.  S.  308,  327,  46  L.  Ed.  922;  Hale  v. 
Henkel,  201  U.   S.  43,   75,  50  L.   Ed.   652. 

"It  may  be  considered  as  the  estab- 
lished doctrine  of  this  court  in  regard 
to  the  powers  of  corporations,  that  they 
are  such  and  such  only  as  are  conferred 
upon  them  by  the  acts  of  the  legislatures 
of  the  several  states  under  which  they  are 
organized."  Oregon  R.,  etc.,  Co.  v.  Or- 
egonian  R.  Co.,  130  U.  S.  1.  20,  32  L.  Ed. 
837.  followed  in  Oregon  R.,  etc..  Co.  v. 
Oregonian  R.  Co.,  145  U.  S.  52.  36  L.  Ed. 
620.  See  McCormick  v.  Market  Bank, 
165  U.  S.  538,  550,  41  L.  Ed.  817;  Con- 
cord First  Nat.  Bank  v.  Hawkins,  174  U. 
S.  364,  371,  43  L.  Ed.  1007,  reaffirmed  in 
Shaw  V.  National  German-American  Bank, 
199  U.   S.  603,  50  L.   Ed.  328. 

And  the  general  doctrine  in  this  coun- 
try, though  there  may  be  exceptional 
cases  and  some  authorities  to  the  con- 
trary, is  that  the  powers  of  corporations 
organized  under  legislative  statutes  are 
such  and  such  only  as  those  statutes  con- 
fer. Conceding  the  rule  applicable  to  all 
statutes,  that  what  is  fairly  implied  is  as 
much  granted  as  what  is  expressed,  it 
remains  that  the  charter  of  a  corporation 
is  the  measure  of  its  powers,  and  that  the 
enumeration  of  these  powers  implies  the 
exclusion  of  all  others.  Pennsylvania  R. 
Co.  V.  St.  Louis,  etc..  R.  Co.,  118  U.  S. 
290,  307,  30  L.  Ed.  83;  Green  Bay,  etc., 
R.  Co.  V.  Union  Steamboat  Co.,  107  U. 
S.  98,  27  L.  Ed.  413;  Pearce  v.  Madison, 
etc.,  R.  Co.,  21  How.  441,  16  L.  Ed.  184; 
New  York,  etc.,  R.  Co.  v.  Winans,  17 
How.  30.  15  L.  Ed.  27;  New  Orleans  v. 
Texas  &  Pac.  R.  Co..  171  U.  S.  312,  343. 
43  L.  Ed.  178;  Jenkins  v.  Nefif,  186  U.  S. 
230,  234,  46  L.  Ed.  1140;  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71,  25  L.  Ed.  950; 
First  Nat.  Bank  v.  National  Exchange 
Bank,  92  U.  S.  122,  128,  23  L.  Ed.  679; 
De  La  Vergne,  etc..  Mach.  Co.  v.  German 
Sav.  Institution,  175  U.  S.  40,  54,  44  L. 
Ed.    65. 


"The  nature  and  character  of  a  cor- 
poration created  by  a  statute,  and  the 
extent  of  the  powers  which  it  may  law- 
fully exercise,  have  upon  several  occasions 
been  under  consideration  in  this  court.  In 
the  case  of  Head  v.  Providence  Ins.  Co.,  2 
Cranch  127,  2  L-  Ed.  229,  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the 
court,  said,  'without  ascribing  to  this 
body,  which  in  its  corporate  capacity  is 
the  mere  creature  of  the  act  to  which  it 
owes  its  existence,  all  the  qualities  and 
disabilities  annexed  by  the  common  law 
to  ancient  institutions  of  this  sort,  it  may 
correctly  be  said,  to  be  precisely  what 
the  incorporating  act  has  made  it;  to  de- 
rive all  its  powers  from  that  act,  and  to 
be  capable  of  exerting  its  faculties  only 
in  the  manner  which  that  act  authorizes. 
To  this  source  of  its  being,  then,  we  must 
recur  to  ascertain  its  powers;  and  to  de- 
termine whether  it  can  complete  a  con- 
tract by  such  communications  as  are  in 
this  record.'  In  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  636, 
4  L.  Ed.  629,  the  same  principle  was 
again  decided  by  the  court.  'A  corpora- 
tion,' said  the  court,  'is  an  artificial  being, 
invisible,  intangible,  and  existing  only  in 
contemplation  of  law.  Being  a  mere  crea- 
ture of  the  law,  it  possesses  only  those 
properties  which  the  charter  of  its  crea- 
tion confers  upon  it,  either  expressly,  or  as 
incidental  to  its  very  e.xistence.'  And  in 
the  case  of  the  United  States  Bank  v. 
Dandridge,  12  Wheat.  64,  6  L.  Ed.  552, 
where  the  question  in  relation  to  the 
powers  of  corporations  and  their  mode  of 
action  were  very  carefully  considered,  the 
court  said:  'But  whatever  may  be  the 
implied  powers  of  aggregate  corporations, 
by  the  common  law,  and  the  modes  by 
which  those  powers  are  to  be  carried 
into  operation,  corporations  created  by 
statute,  must  depend,  both  for  their  pow- 
ers and  the  mode  of  exercising  them,  upon 
the  true  construction  of  the  statute  it- 
self.' "  Bank  v.  Earle,  13  Pet.  519.  587, 
30  L.  Ed.  274.  See  Runyan  v.  Coster,  14 
Pet.  122,  10  L.  Ed.  382;  Waters-Pierce 
Oil  Co.  V.  Texas.  177  U.  S.  28.  43,  44  L. 
Ed.  657;  Telluride  Power  Transmission 
Co.  V.  Rio  Grande,  Western  R.  Co.,  187 
U.  S.  569,  583,  47  L.  Ed.  317;  Hale  v. 
Henkel.  201  U.  S.  43,  75.  50  L.  Ed.  652. 

"It  can  very  well  be  seen  that  the  aggre- 
gation of  individual  capital  and  energy 
into  an  associated  organization  may  re- 
quire different  powers  for  each  enterprise 
so  established."  School  District  ?'.  Insur- 
ance Co.,  103  U.  S.  707,  709,  26  L.  Ed.  601. 

Any  privileges  which  may  exempt  it 
from  the  burdens  common  to  individuals 
do  not  flow  necessarily  from  the  charter, 
but  must  be  ejfpressed  in  it,  or  they  do 
not  exist.     Louisville,   etc.,   R.   Co.  v.  Let- 
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and  a  contract  manifestl}-  beyond  those  powers  will  not  sustain  an  action  against 
the  corporation. 22 


son,  2  How.  497,  558,  11  L.  Ed.  353;  Prov- 
idence Bank  v.  Billings,  4  Pet.  514,  7  L. 
Ed.  939. 

A  state  act  of  incorporation  confers  a 
corporate  character,  but  can  give  that  cor- 
porate body  no  peculiar  privileges  in  the 
courts  of  the  Uuited  States,  not  belong- 
ing to  it  as  a  corporation.  Those  privi- 
leges do  not  exist,  unless  conferred  by  an 
act  of  congress.  Young  v.  Bank,  4  Cranch 
384,   397,   2    L.    Ed.    655. 

When  a  corporation  is  chartered  by  act 
of  congress,  that  act  must  be  resorted  to 
as  the  measure  of  the  powers  and  duties, 
as  well  as  to  define  the  character  of  the 
corporation  created  thereby.  Speer  v. 
Colbert,  200  U.  S.  130,  143,  50  L.  Ed.  403; 
Bradfield  v.  Roberts,  175  U.  S.  291,  44  L. 
Ed.  168;  Osborne  v.  United  States  Bank, 
9    Wheat.    738,    823,    6    L.    Ed.    204. 

Subordination  to  federal  law  and  liberty 
of  contract. — Liberty  of  contract  does  tiot 
imply  liberty  in  a  corporation  or  individ- 
uals to  defy  the  national  will,  when  le- 
gally expressed.  Nor  does  the  enforce- 
ment of  a  legal  enactment  of  congress  in- 
fringe, in  any  proper  sense,  the  general 
inherent  right  of  every  one  to  acquire 
and  hold  property.  That  right,  like  all 
other  rights,  must  be  exercised  in  subor- 
dination to  the  law.  (Per  curiam,  speak- 
ing through  Harlan,  J.,  four  judges  dis- 
senting.) Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  351,  48  L. 
Ed.    679. 

22.  Charter  the  measure  of  its  powers. — 
Green  Bay.  etc.,  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  98,  100,  27  L.  Ed. 
413;  Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274;  Thomas  v.  Railroad  Co..  101  U.  S.  71, 
25  L.  Ed.  950;  Pittsburg,  etc.,  R.  Co.  v. 
Keokuk,  etc.,  Bridge  Co.,  131  U.  S.  371, 
385,  33  L.  Ed.  157;  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
49,  35  L.  Ed.  55;  Fort  Worth  City  Co. 
V.  Smith  Bridge  Co.,  151  U.  S.  294,  301, 
38   L.   Ed.   167. 

"Outside  of  the  powers  conferred  and 
the  privileges  granted  to  those  organiza- 
tions by  the  statutes  under  which  they 
exist,  they  are  in  all  the  states  of  the 
Union,  which,  like  Oregon,  have  the  com- 
mon law  as  a  foundation  of  their  juris- 
prudence, governed  by  that  common  law; 
and  it  is  the  established  doctrine  of  this 
court,  and,  with  some  exception,  of  the 
states  in  which  that  common  law  pre- 
vails, as  well  as  of  Great  Britain,  from 
which  it  is  derived,  that  such  a  corporation 
can  exercise  no  power  or  authority  which 
is  not  granted  to  it  by  the  charter  under 
which  it  exists,  or  by  some  other  act  of 
the  legislature  which  grlinted  that  char- 
ter" Oregon,  R.,  etc..  Co.  v.  Oresronian 
R.  Co..  130  U.  S.  1,  21,  32  L.  Ed.  837,  cit- 
ing Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
25    L,.    Ed.    950,    followed    in     Oregon     R., 


etc..    Co.   V.    Oregonian   R.    Co.,    145    U.    S. 
52,  36  L.   Ed.  620. 

One  striking  difference  between  the  ar- 
tificial and  a  natural  person  is  that  the  lat- 
ter can  do  anything  not  forbidden  by  law, 
while  the  former  can  do  only  what  is  so 
permitted.  Its  powers  and  immunities  de- 
pend primarily  upon  the  law  of  its  crea- 
tion. Beyond  that  it  is  subject,  like  in- 
dividuals, to  the  will  of  the  lawmaking 
power.  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659.  666,  667,  24  L.  Ed.  1036;  Shields 
V.  Ohio,  95  U.  S.  319,  323,  24  L.  Ed.  357; 
Railroad  Co.  v.  Harris,  12  Wall.  65,  20  L. 
Ed.  354;  Minneapolis,  etc.,  R.  Co.  v. 
Gardner,  177  U.  S.  332,  343,  44  L.  Ed.  793. 
See  post,  "Implied  Powers,"  XI,  A,  1,  b. 

Provisions  of  title  under  which  organ- 
ized considered. — "The  general  rule  is  that 
corporations  have  only  such  powers  as 
are  granted  and  the  powers  incidental 
thereto,  and  in  arriving  at  a  conclusion 
as  to  the  powers  of  this  corporation  the 
applicable  provisions  of  the  title  under 
which  it  was  organized  must  be  consid- 
ered; legislation  which  will  be  found  to  be 
in  harmony  with  the  common  law."  Fort 
Worth  City  Co.  v.  Smith  Brid'ge  Co..  151 
U.    S.   294.   301,   38    L.    Ed.   167. 

Common-law  and  statutory  corpora- 
tions contrasted. — "The  doctrine  has  been 
long  and  repeatedly  affirmed  by  this 
court,  that,  in  interpreting  the  powers  and 
rights  of  corporations,  an  essential  dis- 
tinction must  be  taken  between  corpora- 
tions existing  by  the  common  law  (often, 
nay,  necessarily,  traceable  to  a  r*mote  and 
obscure  antiquity),  and  those  which  are 
created  by  statute,  whose  constitutions 
and  powers  are  defined  and  ascertained  by 
accessible  and  visible  proofs.  Into  the 
composition  or  practices  of  the  former, 
tradition,  implication,  or  usage  may  enter, 
and  thus  give  room  for  assumptions  of 
power;  with  respect  to  the  latter,  no  such 
rule,  or  rather  misrule,  has  obtained  or 
been  pomitted,  especially  by  the  settled 
decisions  of  this  day."  Planters'  Bank  v. 
Sharp.  6  How.  301,  337.  12  L.  Ed.  447,  cit- 
ing Head  v.  Providence  Ins.  Co.,  2  Cranch 
127,  2  L.  Ed.  229;  Dartmouth  College  v. 
Woodward.  4  Wheat.  518.  636,  4  L.  Ed. 
629:  United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  6  L.  Ed.  552;  Bank  v. 
Earle,  13  Pet.  519,  587.  10  L.  Ed.  274. 

Duty  to  exercise. — "Upon  the  authority 
and  the  duty  of  a  corporation  to  exercise 
the  powers  granted  to  it  by  the  legisla- 
ture, and  those  only;  and  upon  the  in- 
validity of  any  contract,  made  beyond 
those  powers,  or  providing  for  their  dis- 
use or  alienation;  there  is  no  occasion  to 
refer  to  decisions  of  other  courts,  be- 
cause the  judgments  of  this  court,  *  *  * 
afford  satisfactory  guides  and  ample  il- 
lustrations."    Central  Transp.  Co.  v.  Pull- 
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Restrictions. — And  if  the  charter  impose  restrictions,  of  course  they  must 
be   observed.--"' 

Law  Applicable. — The  rights  of  a  corporation  are  to  be  determined  by  the 
laws  in  force  when  it  came  into  being.^^ 

Conformity  to  Nature  and  Objects. — The  general  power  of  a  corporate 
body  must  be   restricted   by  the   nature  and   object  of  its   ins'titution.-^ 

Under  Dual  Incorporation. — Where  a  corporation  is  incorporated  under 
the  laws  of  two  states,  all  its  powers  in  relation  to  land  lying  in  one  of  them 
must  be  derived  from  the  law  of  that  state  alone. ^^^ 

Exhaustion. — "When  a  charter  power  is  once  exhausted  it  is,  in  respect  to 
further  contracts  and  rights,  as  though  it  had  never  been  granted. "^'^ 

b.  Implied  Pozvcrs. — See  post,  ."Construction."  XI,  A,  2.  But  while  the 
charter  of  a  corporation,  read  in  connection  with  the  general  laws  applicable 
to  it,  is  the  measure  of  its  powers,  yet  whatever,  under  the  charter  and  other 
general  laws,  reasonably  construed,  may  fairly  be  regarded  as  incidental  to  the 
objects  for  which  the  corporation  is  created,  is  not  to  be  taken  as  prohibited. ^s 


man's  Palace  Car  Co..  139  U.  S.  24,  40, 
35  L.  Ed.  55. 

Discretion  of  directors. — See  the  title 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE  CORPORATIONS. 

Criminal  capacity. — See  the  title  CRIM- 
INAL LAW. 

Diversion  of  water  of  navigable  stream. 
—See  the  title   NAVIGABLE  WATERS. 

Execution  of  chattel  mortgage. — See  the 
title  CHATTEL  MORTGAGES,  vol.  3. 
p.  699. 

Perpetual  succession. — See  ante,  "Cor- 
poration," II,  A,  1. 

Power  to  lay  assessment  on  stockhold- 
ers.—See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

Presumptions. — See  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF. 

Presumption  in  favor  of  validity  of  cor- 
porate acts. — See  post,  "Ultra  Vires  Acts," 
XTT. 

United  States  Bank.— See  the  title 
BANKS  AND  BANKING,  vol.  3,  pp. 
33,   14. 

Ultra  vires  contracts  and  their  effect. — 

See  post.  "Ultra  Vires  Acts."  XII. 

23.  Restrictions  in  charter. — United 
States  Bank  "-.  Dandridge,  12  Wheat.  64, 
69.  6   L.   Ed.   552. 

24.  Lavs  in  force  at  incorporation. — 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176.  189,  29  L.  Ed.  121.  As  to  conflict 
of  laws,  see  the  title  CONFLICT  OF 
LAWS.  vol.  3.  p.  10-20. 

25.  Nature  and  object  of  institution.— i 
Korn  V.  Mutual  Assur.  Society,  6  Cranch 
192,  LOO,  3  L.  Ed.  195.  It  is  not  only  il- 
legal for  a  corporation  to  apply  its  capi- 
tal to  objects  not  contemplated  by  its 
charter,  but  also  to  applv  its  profits.  Dodge 
V.  Woolsey,  18  How.  331,  342,  15  L.  Ed. 
401. 

It  cannot  vary  from  the  object  of  its 
creation.  Zabriskie  v.  Cleveland,  etc.,  R. 
Co.,  23  How.  381.  398,  16  L.  Ed.  488; 
Pearce  v.  Madison,  etc.,  R.  Co.,  21  How. 
441,  16  L.  Ed.  184;  Scovill  v.  Thayer,  105 
U.    S.    143,    150,    26    L.    Ed.    968;     Central 


Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  42.  35  L.  Ed.  55.  See  ante, 
"Objects  and  Consideration,"  IV,  A,  1,  a; 
post,   "Construction,"  XI,  A,  2. 

As  to  powers  of  foreign  corporation, 
see  the  title  FOREIGN  CORPORA- 
TIONS. As  to  powers  of  banks,  see  the 
title  BANKS  AND  BANKING,  vol.  3, 
p.  1. 

26.  Powers  of  incorporation  under  laws 
of  two  or  more  states. — Beaty  v.  Know- 
ler.  4  Pet.  152,  167,  7  L.  Ed.  813.  See 
ante,   "Dual    Incorporation,"   II,   H,   1. 

27.  Exhaustion. — East  Tennessee,  etc., 
R.  Co.  V.  Frazier.  139  U.  S.  288,  292,  35 
L.    Ed.    196. 

28.  Implied  powers. — Pittsburg,  etc.,  R. 
Co.  V.  Keokuk,  etc.,  Bridge  Co.,  131  U. 
S.  371,  385,  33  L.  Ed.  157;  Head  v.  Prov- 
idence Ins.  Co.,  2  Cranch  127,  2  L.  Ed. 
229;  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  4  L.  Ed.  629;  Goszler  v. 
Georgetown.  6  Wheat.  593,  597,  5  L.  Ed. 
339.  Osborn  v.  United  States  Bank,  9 
Wheat.  738,  823.  6  L.  Ed.  204.  Beaty  v. 
Knowler,  4  Pet.  152,  7  L.  Ed.  813.  Charles 
River  Bridge  7'.  Warren  Bridge,  11  Pet. 
420,  544,  9  L.  Ed.  773;  Bank  v.  Earle,  13 
Pet.  519.  587,  10  L.  Ed.  274;  Perrine  v. 
Chesapeake,  etc..  Canal  Co..  9  How.  172, 
183,  13  L.  Ed.  92;  New  York,  etc.,  R.  Co. 
V.  Winans,  17  How.  30,  15  L.  Ed.  27; 
Pearce  v.  Madison,  etc.,  R.  Co.,  21  How. 
441,  16  L.  Ed.  184;  Minturn  v.  Larue. 
23  How.  435,  16  L.  Ed.  574;  Huntington  z;. 
Savinars  Bank,  96  U.  S.  388,  24  L.  Ed.  777; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  675.  24  L.  Ed.  1036;  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71,  82,  25  L.  Ed.  950; 
Relfe  V.  Rundle,  103  U.  S.  222.  26  L.  Ed. 
337;  Scovill  v.  Thayer,  105  U.  S.  143, 
148,  26  L.  Ed.  968;  Green  Bay,  etc..  R. 
Co,  V.  Union  Steamboat  Co.,  107  U.  S. 
98,  27  L.  Ed.  413;  Branch  v.  Jessup,  106 
U.  S,  468,  478,  27  L.  Ed.  279;  Pacific  R. 
Removal  Cases.  115  U.  S.  1,  13,  29  L.  Ed. 
319;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118.  U.  S.  290,  307,  30  L.  Ed. 
83;  Pittsburg,  etc.,  R.  Co.  v.  Keokuk,  etc.. 
Bridge  Co.,  131  U.   S.  371,  33  L.   Ed.   157; 
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And  where  the  subject  matter  of  the  contract  is  not  foreign  to  the  purposes  for 
which  the  corporacion  is  created,  a  contract  embracing  whatever  may  fairly 
be  regarded  as  incidental  to,  or  consequential  upon,  those  things  which  the  leg- 
islature has  authorized,  ought  not,  unless  expressly  prohibited,  to  be  held  by 
judicial   construction    to   be   ultra   vires.^^ 

Estoppel  to  Deny.— A  contract  having  been  fully  performed  by  the  cor- 
poration, and  the  defendant  company  having  the  full  benefit  thereof,  the  latter 
cannot  now  be  allowed  to  say  that  the  power  was  not  properly  exercised.so 

Transportation  Companies. — Authority  given  the  corporation  to  carry 
persons  and  property,  implies  authority  to  charge  a  reasonable  sum  for  the  car- 
riage. In  this  way  the  corporation  was  put  in  the  same  position  a  natural  person 
would  occupy  if  engaged  in  the  same  or  like  business.  Its  rights  and  its  priv- 
ileges in  its  business  of  transportation  are  just  what  those  of  a  natural  person 
would  be  under  like  circumstances;    no  more,  no  less.^i 


Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  49,  35  L.  Ed.  55; 
Fort  Worth  City  Co.  v.  Smith  Bridge  Co., 
151  U.   S.   294,   301,   38  L-   Ed.   167. 

In  United  States  Bank  v.  Deveaux,  5 
Cranch  61,  3  L.  Ed.  38,  it  was  held  "that 
the  technical  definition  of  a  corporation 
does  not  uniformly  circumscribe  its  ca- 
pacities, but  that  courts  for  legitimate 
purposes  will  contemplate  it  more  sub- 
stantially." Bacon  v.  Robertson,  18  How. 
480,  485.  15  E.  Ed.  499.  See  ante,  "In 
General,"  XI,  A,  1,  a. 

29.  Reasonably  incidental  powers. — 
Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
163  U.  S.  564,  581.  41  L.  Ed.  265;  Jack- 
sonville, etc.,  R.  &  Nav.  Co.  v.  Hooper,  160 
U  S  514,  525,  40  L.  Ed.  515;  Woodruff  v. 
Mississippi,  162  U.  S.  291.  299,  40  L.  Ed. 
973,  where  it  is  said:  "a  discretion  ex- 
ists in  the  choice  of  the  means  to  ac- 
complish the  required  result,  unless  re- 
stricted  by  the   terms    of   the   grant." 

This  doctrine  ought  to  be  reasonably, 
and  not  unreasonably  understood  and  ap- 
plied. In  the  application  of  the  doctrine 
the  court  must  be  influenced  somewhat 
by  the  special  circumstances  of  the  case. 
Jacksonville,  etc.,  R.  &  Nav.  Co.  v.  Hooper, 
160  U.  S.  514,  5?5,  40  L.  Ed.  515;  Union 
Pac.  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163 
U.  S.  564,  581,  41  L.  Ed.  265.  The  power 
sought  to  be  implied  must  not  be  contra- 
dictory to  the  express  charter  stipula- 
tiors.  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  638,  4  L.  Ed.  629. 

There  is  no  rule  or  principle  by  which 
an  act,  creating  a  corporation  for  certain 
specific  objects,  or  to  carry  on  a  partic- 
ular trade  or  business,  is  to  be  strictly 
construed  as  prohibitory  of  all  other  deal- 
ings or  transactions  not  coming  within 
the  exact  scope  of  those  designated.  Un- 
doubtedly the  main  business  of  a  corpo- 
ration is  to  be  confined  to  that  class  of 
operations  which  properly  appertain  to 
the  general  purposes  for  which  its  char- 
ter was  granted.  But  it  may  also  enter 
into  and  engage  in  transactions  which  are 
incidental  or  auxiliary  to  its  main  busi- 
ness, which  may  become  necessarv,  ex- 
pedient,    or    profitable     in     the     care     and 


management  of  the  property  which  it  is 
authorized  to  hold  under  the  act  by  which 
it  was  created.  Jacksonville,  etc.,  R.  & 
Nav.  Co.  V.  Hooper.  160  U.  S.  514,  525, 
40  L.  Ed.  515. 

It  is  not  indispensable  to  hold  that  cor- 
porations in  modern  times  possess  nu- 
merous incidental  powers,  equal  to  those 
of  individuals,  as  was  once  the  doctrine 
(Kyd.  Corp.  108;  2  Kent  Com.  281,  and 
cases  in  those  treatises) ;  but  seems  now 
in  some  respects  overruled.  But  merely 
to  hold,  as  has  often  been  held  in  late 
years,  that  what  is  necessary  and  proper 
to  be  done  to  carry  into  effect  express 
grants  and  which  is  nowhere  forbidden, 
may  in  most  cases  be  lawful.  Planters' 
Bank  v.  Sharp,  6  How.  301,  322,  12  L.  Ed. 
447;  Bank  v.  Earle,  13  Pet.  519.  587,  10 
L.  Ed.  274;  Head  v.  Providence  Ins.  Co., 
2  Cranch  127,  167,  2  L.  Ed.  229;  United 
States  Bank  v.  Dandridge.  12  Wheat.  64, 
6  L.  Ed.  552. 

To  corporations,  however  created,  there 
are  certain  incidents  attached,  without  ex- 
press words  or  authority,  such  as  the 
power  to  plead  and  to  be  impleaded,  to 
purchase  and  sell,  to  make  a  common 
seal,  and  to  pass  by-laws.  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  67,  6 
L.    Ed.   552. 

"A  corporation  created  for  the  purpose 
of  dealing  in  lands,  and  to  which  the  pow- 
ers to  purchase,  to  subdivide,  and  to  sell, 
and  to  make  any  contract  essential  to  the 
transaction  of  its  business,  are  expressly 
granted,  possesses  as  fairly  incidental  the 
power  to  incur  liability  in  resoect  of 
securing  better  facilities  for  transit  to  and 
from  the  lots  or  lands,  which  it  is  its 
business  to  acquire  and  disno^e  of."  Fort 
Worth  City  Co.  v.  Smith  Bridge  Co.,  151 
U.    S.    294,    301.   38   L.    Ed.   167. 

30.  Estoppel.— Fort  Worth  City  Co.  v. 
Smith  Bridge  Co.,  151  U.  S  ''94.  .^02,  38 
L.  Ed.   167.     See  the  title   ESTOPPEL. 

31.  Transportation  comoanies. — Rail- 
road Commission  Cases,  116  IT.  S.  307, 
329.  ^O  L.  Ed.  636.  See  the  title  CAR- 
RIERS, vol.  3,  p.  556. 

Extension  of  line  of  transportation. — 
"In  Green  Bay,  etc.,  R.  Co.  t.  Uni^n 
Steamboat    Co.,    107    U.    S.    98,    27    L.    Ed 
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Newspaper  Company.— An  authority  to  charter  a  yacht  for  the  purpose  of 
collecting  news  was  clearly  within  the  corporate  powers  of  a  newspaper  cor- 
poration such  as  The  Sun  Association  of  New  York,  and  the  mere  signing  of  a 
charter  party  in  execution  of  such  a  contract  was  not  illegal,  nor  can  it°  with 
any  plausibility,  be  said  where,  in  a  case  like  this,  the  vessel  chartered  was  to  be 
manned,  equipped  and  operated  by  the  hirer,  to  be  taken  far  from  her  home 
port,  in  time  of  threatened  or  actual  war,  on  a  presumably  hazardous  venture, 
that  the  agreement  to  absolutely  return  or,  in  default,  to  pay  a  fixed  value,  was 
so  beyond  the  means  incidental  to  the  exercise  of  the  power  to  charter  as  to 
cause  the  act  to  be  beyond  the  corporate  power.-'^^ 

Implied  Contract  to  Pay  for  Services. — See  the  title  Impi^ied  Contracts. 

To  Increase  Capital  Stock.— See  the  title  Stock  and  Stock hoi^ders. 
^  c.    Presumption  in  Favor  of  Right  to  Exercise. — The  contract  of  a  corpora- 
tion is  presumed  to  be  infra  vires,  until  the  contrary  is  made  to  appear.^s 

2.  Construction — a.  In  General. — The  different  »^-ovisions,  unless  they  are 
clear,  unambiguous,  and  free  of  doubt,  are  subject  to  construction,  and  their 
true  intent  and  meaning  must  be  ascertained  by  the  same  rules  of  interpretation 
as  apply  to  other  legislative  grants,  the  universal  rule  being  that  whenever  the 
privileges  granted  to  such  a  corporation  come  under  revision  in  the  courts,  the 
grant  is  to  be  strictly  construed  against  the  corporation  and  in  favor  of  the  pub- 
lic, and  that  nothing  passes  to  the  corporation  but  what  is  granted  in  clear  and 
explicit  terms.34     ^^d  so  with  grants  of  power  and  authority  to  a  corporation. 


413,  and  in  Pittsburg,  etc.,  R.  Co.  v. 
Keokuk,  etc.,  Bridge  Co.,  131  U.  S.  371,  384, 
33  L,.  Ed.  157,  the  general  doctrine  of  ultra 
vires,  as  established  by  earlier  decisions, 
was  affirmed;  and  a  railroad  corporation 
was  held  to  have  the  power,  for  the  pur- 
pose of  securing  a  continuous  line  of 
transportation  of  which  its  road  formed 
part,  to  make  a  contract  with  a  steam- 
boat company,  or  with  a  company  char- 
tered to  construct  a  railway  bridge  or 
viaduct,  because  the  charter  of  the  par- 
ticular railroad  corporation,  read  in  con- 
nection with  the  general  laws  applicable 
to  it,  clearly  manifested  the  intention  of 
the  legislature  to  confer  upon  it  that 
power."  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24.  46,  35  L. 
Ed.  55.  But  see  post,  "Void  Where  Want 
of  Power  Absolute,"  XII.  B.  1. 

32.  Chartering  yacht  by  newspaper  com- 
pany.— Sun  Printing,  etc.,  Ass'n  v.  Moore, 
183  U.  S.  642,  651,  46  L.  Ed.  366.  See  the 
title  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS. 

33.  Presumption. — Express  Co.  v.  Rail- 
road Co.,  99  U.  S.  191,  199,  25  L.  Ed.  319. 
See  post.  "Construction,"  XI,  A,  2; 
"Ultra  Vires   Acts,"   XII. 

"When  a  contract  is  not  on  its  face 
necessarily  beyond  the  scope  of  the  power 
of  the  corporation  by  which  it  was  made, 
it  will,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  valid.  Corpora- 
tions are  presumed  to  contract  within 
their  powers."  Railway  Co.  v.  McCarthy, 
96   U.    S.   258,   267,   24   L.    Ed.    693. 

34.  Strict  construction  the  rule. — Mo- 
ran  V.  Commissioners,  2  Black  722, 
17  L.  Ed.  342;  Charles  River  Bridge 
V.  Warren  Bridge.  11  Pet.  420,  9  L.  Ed. 
773:  Ohio  Life  Ins.,  etc..  Co.  v.  Debolt, 
16   How.   416,  434,   14   L.   Ed.   997;    Rice  v. 


Railroad  Co.,  1  Black  358,  17  L.  Ed.  147; 
Jefiferson  Branch  Bank  v.  Skelly,  1  Black 
436,  446.  17  L.  Ed.  173;  Oilman  v.  She- 
boygan. 2  Black  510,  17  L.  Ed.  305;  The 
Binghamton  Bridge,  3  Wall.  51,  75,  18  L. 
Ed.  137;  Holyoke  Co.  v.  Lyman,  15  Wall. 
500,  512,  21  L.  Ed.  133;  Tucker  v.  Fergu- 
son. 22  Wall.  527,  22  L.  Ed.  805;  Newton 
V.  Commissioners,  100  U.  S.  548,  561,  25 
L.  Ed.  710;  Railway  Co.  v.  Philadelphia 
101  U.  S.  528,  540,  25  L.  Ed.  912;  Slidell 
V.  Grandjean,  111  U.  S.  412,  438,  28  L.  Ed. 
321;  Hannibal,  etc.,  R.  Co.  v.  Missouri 
River  Packet  Co.,  125  U.  S.  260,  271,  31 
L.  Ed.  731;  Stein  v.  Bienville  Water  Sup- 
ply Co.,  141  U.  S.  67,  80,  35  L.  Ed.  622; 
Coosaw  Min.  Co.  v.  South  Carolina,  144 
U.  S.  550,  562,  36  L.  Ed.  537;  Pearsall  v. 
Great  Northern  R.  Co..  161  U.  S.  646,  664, 
676,  40  L.  Ed.  838.  See  New  Mexico  v. 
United  States  Trust  Co.,  172  U  S  171 
186.  43  L.  Ed.  407.  See,  also,  Rundle  v. 
Delaware,  etc.,  Co.,  14  How.  80,  92  14  L 
Ed.  335. 

Whatever  is  not  unequivocally  granted 
in  corporate  charters  is  taken  to  have 
been  withheld,  as  all  such  charters  and 
acts  extending  the  privileges  of  corporate 
bodies  are  to  be  taken  most  strongly 
against  the  corporators.  Railway  Co  v 
Philadelohia,  101  U.  S.  528,  540,  25  L  Ed 
912;  Holyoke  Co.  v.  Lyman,  15  Wall  500. 
512,   21    L.    Ed.   133. 

The  rule  of  construction  in  this  class 
of  cases  is  that  it  shall  be  most  strongly 
against  the  corporation.  Every  reason- 
able doubt  is  to  be  resolved  adversely. 
Nothing  is  to  be  taken  as  conceded  to  it 
but  what  is  given  in  unmistakable  terms, 
or  by  an  implication  equally  clear.  The 
affirmative  must  be  shown.  Silence  is 
negation,  and  doubt  is  fatal  to  the  claim. 
Fertilizing    Co.    v.    Hyde    Park.    97    U.    v^. 
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They  are  to  be  construed  strictly  in  favor  of  the  pubHc  and  against  the  corpora- 
tion, and  all  doubts  with  regard  to  the  authority  granted  in  a  corporate  charter 
are  to  be  resolved  against  the  corporation. ^^  Where  an  act  contains  the  grant 
of  certain  privileges  by  the  public  to  a  private  corporation,  and  in  a  matter  where 
the  public  interest  is  concerned,  the  rule  of  construction  in  all  such  cases  is  now 
fully  established  to  be  this :  "That  any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  corporation,  and  in  favor  of  the  public ;  and  the  cor- 
poration can  claim  nothing  but  what  is  clearly   given  by  the  act."^^     And  the 


659,  666,  24  L.  Ed.  1036;  Newton  v.  Com- 
missioners, 100  U.  S.  548.  561,  25  L.  Ed. 
710. 

The  charter  of  any  corporation  is  the 
only  source  of  its.  powers,  and  the  only 
authority  by  which  any  can  be  exercised; 
it  is  opposed  to  all  sound  rules  of  con- 
struction, to  consider  that  which  confers, 
as  merely  restraining  and  controlling  pow- 
ers incident  to  the  incorporation;  and 
therefore,  to  be  construed  strictly  as  a 
limitation  or  exception  to  powers  which 
pre-existed,  or  necessarily  resulted  from 
it,  as  is  the  power  to  make  by-laws,  to 
sue  and  be  sued.  United  States  v.  Rob- 
ertson.  5   Pet.  641,   670,  8   L.    Ed.   257. 

But  this  principle  must  be  applied  with 
reference  to  the  subject  matter  as  a  whole* 
and  not  in  such  manner  as  to  defeat  the 
general  intent  of  the  legislature.  Moran 
V.  Commissioners,  2  Black  722,  17  L.  Ed. 
342;  Curtis  v.  County  of  Butler,  24  How. 
435,  448,  16  L.  Ed.  745.  See  ante,  "In 
General,"  XI.  A,  1,  a. 

35.  Powers  and  authority. — Louisville, 
etc.,  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
685,  40  L.  Ed.  849:  Moran  v.  Commis- 
sioners, 2  Black  722,  17  L.  Ed.  342;  Pear- 
sail  V.  Great  Northern  R.  Co..  161  U.  S. 
646,   40   L.   Ed.    838. 

36.  Ambiguity  construed  against  cor- 
poration.— Richmond,  etc.,  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  71,  81,  14  L.  Ed. 
55;  Jackson  v.  Lamphire,  3  Pet.  280,  289, 
7  L.  Ed.  679;  United  States  v.  Arredondo, 
6  Pet.  691,  738,  8  L.  Ed.  547;  Charles 
River  Bridge  v.  Warren  Bridge.  11  Pet. 
420,  544,  9  L.  Ed.  773;  Perrine  v.  Chesa- 
peake, etc..  Canal  Co.,  9  How.  172,  13  L. 
Ed.  92;  Minturn  v.  Larue,  23  How.  435, 
16  L.  Ed.  574;  Rice  v.  Railroad  Co.,  1 
Black  358,  380,  17  L.  Ed.  147;  Moran  v. 
Commissioners,  2  Black  722,  17  L.  Ed. 
342;  Ruggles  v.  Illinois,  108  U.  S.  526,  27 
L.  Ed.  812;  Stein  v.  Bienvilee  Water 
Supply  Co.,  141  U.  S.  67,  35  L.  Ed.  622; 
Covington,  etc.,  Turnpike  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  Ed.  560; 
Blair  v.  Chicago,  201  U.  S.  400,  472,  50 
L.    Ed.   801. 

"By  a  familiar  rule,  every  public  grant 
of  property,  or  of  privileges  or  franchises, 
if  ambiguous,  is  to  be  construed  against 
the  grantee  and  in  favor  of  the  public; 
because  an  intention,  on  the  part  of  the 
government,  to  grant  to  private  persons, 
or  to  a  particular  corporation,  property 
or  rights  in  which  the  whole  public  is 
interested,  cannot  be  presumed,  unless 
unequivocally  expressed  or  necessarily  to 


be  implied  in  the  terms  of  the  grant;  and 
because  the  grant  is  supposed  to  be  made 
at  the  solicitation  of  the  grantee,  and  to 
be  drawn  up  by  him  or  by  his  agents,  and 
therefore  the  words  used  are  to  be  treated 
as  those  of  the  grantee;  and  this  rule  of 
construction  is  a  wholesome  safeguard 
of  the  interests  of  the  public  against  any 
attempt  of  the  grantee,  by  the  insertion 
of  ambiguous  language,  to  take  what 
could  not  be  obtained  in  clear  and  ex- 
press terms.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  544,  548.  9 
L.  Ed.  773;  Dubuque  &  Pac.  R.  Co.  v. 
Litchfield,  23  How.  66,  88,  89,  16  L.  Ed. 
500;  Slidell  v.  Grandjean,  111  U.  S.  412, 
437.  438,  28  L.  Ed.  321.  This  rule  applies 
with  peculiar  force  to  articles  of  associa- 
tion, which  are  framed  under  general 
laws,  and  which  are  a  substitute  for  a 
legislative  charter,  and  assume  and  define 
the  powers  of  the  corporation  by  the  mere 
act  of  the  associates,  without  any  super- 
vision of  the  legislature  or  of  any  public 
authority."  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  49, 
35  L.  Ed.  55;  Oregon  R.,  etc.,  Co.  v.  Or- 
egonian  R.  Co.,  130  U.  S.  1,  26,  27,  32  L. 
Ed.  837,  followed  in  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  145  U.  S.  52,  55,  36 
L.  Ed.  620;  Ohio  Life  Ins.,  etc.,  Co.  v. 
Debolt,  16  How.  416,  435,  14  L.  Ed.  997; 
The  Delaware  Railroad  Tax,  18  Wall.  206, 
21  L.  Ed.  888;  Coosaw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  36  L.  Ed.  537; 
Turnpike  Co.  v.  Illinois,  96  U.  S.  63,  24  L. 
Ed.  651. 

Neither  privileges,  powers,  nor  au- 
thorities, can  pass  by  an  act  of  incorpora- 
tion, unless  they  be  given  in  unambiguous 
words,  and  an  act  giving  special  privileges 
must  be  construed  strictly.  In  such  a 
case,  where  a  sentence  is  capable  of  hav- 
ing two  distinct  meanings,  a  construction 
inust  be  given  to  it  most  favorable  to 
the  public.  But  in  applying  these  princi- 
ples to  a  given  case,  it  must  be  done  with 
reference  to  the  subject-matter  contem- 
plated by  the  legislature  as  a  whole,  and 
not  allow  its  manifested  intention  and 
design  to  be  defeated.  Curtis  v.  County 
of  Butler,  24  How.  435,  448,  16  L.  Ed. 
745.  See,  also,  Moran  v.  Commissioners, 
2  Black  722.  17  L.  Ed.  342;  The  Bing- 
hampton  Bridge,  3  Wall.  51,  75,  18  L. 
Ed.  137;  Blair  v.  Chicago,  201  U.  S.  400, 
472,   50   L.    Ed.   801.  ^^ 

Not  that  the  charter  is  to  receive  a 
strained  and  unreasonable  interpretation, 
contrary    to   the   obvious    intention   of   the 
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same  construction  is  to  be  put  upon  the  grant  of  powers  to  a  private  corporation 
exercising  public  functions,  such  as  a  railroad  company .^'^ 

A  corporation  is  strictly  limited  to  the  exercise  of  those  powers  which  are 
specially  conferred  on  it ;  the  exercise  of  the  corporate  franchise,  being  re- 
strictive of  individual  rights,  cannot  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation.^^ 

But  where  the  meaning  is  clear,  there  is  no  room  for  construction.39 

b.  Construction  of  Franchises. — A  grant  of  franchises  and  special  privileges 
is  to  be  construed  most  strongly  against  the  donee  and  in  favor  of  the  public.*® 

c.  Enlargement  by  Construction. — And  their  powers  are  not  to  be  enlarged 
by   construction   merely   because   circumstances   have  changed.*^ 

No  Enlargement  under  Implied  Agreement. — A  corporation  cannot, 
when  holding  their  corporate  existence  under  a  law  extending  the  charter,  and 
deriving  their  franchises  altogether  from  it,  add  to  the  privileges  expressed  in 
their  charter,  an  implied  agreement,  which  is  in  direct  conflict  with  a  portion  of 
the  law  from  which  they  derive  their  corporate  existence.'' ^ 


grant,  but  it  must  be  fairly  examined  and 
considered,  and  reasonably  and  justly  ex- 
pounded. If.  upon  such  an  examination, 
there  is  doubt  or  ambiguity  in  its  terms, 
and  the  power  claimed  is  not  clearly 
given,  it  cannot  be  exercised.  The  rights 
of  the  public  are  never  presumed  to  be 
surrendered  to  a  corporation,  unless  the 
inter  tion  to  surrender  clearly  appears  in 
the  law.  Perrine  v.  Chesapeake,  etc.. 
Canal  Co.,  9  How.  172,  191.  13  L.  Ed.  92; 
Blair  v.  Chicago,  201  U.  S.  400,  472,  50 
L,.  Ed.  801;  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  675,  2^  L.  Ed.  1036;  The 
Binghamton  Bridge,  3  Wall.  51,  75,  18 
L.   Ed.   137. 

37.  Private  corporation  exercising  pub- 
lic functions. — Pearsall  v.  Great  Northern 
R.   Co.,   161   U.  S.   646,  40  L.   Ed.   838. 

38.  Beaty  v.  Knowler,  4  Pet.  152,  7  L. 
Ed.  813;  United  States  v.  Robertson,  5 
Pet.  641,  666,  8  L.  Ed.  257,  per  Baldwin, 
J.,  dissenting;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.  Ed.  773, 
per  Taney,  C.  J.;  Planters'  Bank  v.  Sharp, 
6  How.  301,  319,  12  L.  Ed.  447.  See, 
also,  Providence  Bank  v.  Billings,  4  Pet. 
514,  7   L.   Ed.  939. 

"Courts  may  well  be  astute  in  dealing 
with  efiforts  of  corporations  to  usurp 
powers  not  granted  them,  or  to  stretch 
their  lawful  franchises  against  the  in- 
terests of  the  public."  Jacksonville,  etc., 
R.  &  Nav.  Co.  V.  Hooper,  160  U.  S.  514, 
524,  40  L.  Ed.  515. 

29.  Perspicuity  obviates  construction. — 
Vattel's  first  general  maxim  of  interpreta- 
tion is  that  "it  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation,"  and 
he  continues:  "When  a  deed  is  worded 
in  clear  and  precise  terms — when  its 
meaning  is  evident  and  leads  to  no  absurd 
conclusion — there  can  be  no  reason  for 
refusing  to  admit  the  meaning  which  such 
deed  naturally  presents.  To  go  elsewhere 
in  search  of  conjectures,  in  order  to  re- 
strict or  extend  it,  is  but  to  elude  it." 
This  is  true  of  a  corporate  charter,  and 
when  the  words  are  plain  and  interpret 
themselves,  extrinsic  facts  are  not  com- 
4  U  S  Enc— 46 


petent  to  change  this  meaning.  Ruggles 
V.  Illinois,  108  U.  S.  526,  534,  27  L.  Ed. 
812.  See,  also.  Home  of  the  Friendless 
V.  Rouse,  8  Wall.  430,  436,  19  L.  Ed.  495; 
The  Binghamton  Bridge,  3  Wall.  51,  75, 
18  L.  Ed.  137;  Blair  v.  Chicago,  201  U. 
S.    400,    472,    50    L.    Ed.    801. 

40.  Franchises. — Turnpike  Co.  v.  IHi- 
nois,   96  U.   S.   63,  24   L.    Ed.   651. 

It  is  incumbent  upon  those  claiming 
under  a  public  grant  to  make  out  the 
rights  contended  for  by  terms  which 
clearly  and  unequivocally  convey  them, 
and  it  is  enough  to  deny  the  privileges 
contended  for,  if,  upon  considering  the 
act,  the  mind  rests  in  doubt  and  uncer- 
tainty as  to  whether  they  are  intended  to 
be  conferred.  So  where  there  in  ambi- 
guity in  a  statute  extending  corporate 
franchises,  as  to  whether  for  a  longer  or 
shorter  period.  Blair  v.  Chicago,  201  U. 
S.  400,  467,  50  L.  Ed.  801.  See  ante, 
"Duration  and  Termination  of  Corpo- 
rate   Existence,"   IV,   C,   2. 

Public  service  corporations. — One  who 
asserts  private  rights  in  public  property 
under  grants  of  franchises  to  a  corpora- 
tion such  as  a  street  railway  company, 
must,  if  he  would  establish  them,  come 
prepared  to  show  that  they  have  been  con- 
ferred in  plain  terms,  for  nothing  passes 
by  the  grant  except  it  be  clearly  stated 
or  necessarily  implied.  Blair  v.  Chicago, 
201  U.  S.  400,  463.  471,  50  L.  Ed.  801. 

41.  Enlargement  by  construction. — See 
the  title  CANALS,  vol.  3,  p.  551. 

42.  Implied  supplementary  agreement. — 
The  legislature  cannot  be  presumed  to 
have  taken  upon  themselves  an  implied 
obligation,  contrary  to  their  own  acts  and 
declarations  contained  in  the  same  law. 
It  would  be  difficult  to  find  a  case  justi- 
fying such  an  implication,  even  between 
individuals;  still  less  will  it  be  foundv 
where  sovereign  rights  are  concerned,  and 
where  the  interests  of  a  whole  community 
would  be  deeply  affected  by  such  an  im- 
plication. Charles  River  Bridge  v.  War~ 
ren  Bridge,  11  Pet.  420,  551,  9  L.  Ed,  773, 
See  ante,  "In  General,"  XI,  A,  2,  a. 


722 


CORPORATIOXS. 


d.  Under  Articles  of  Association  Filed  under  General  Law. — And  especially 
is  this  rule  to  be  rigidly  applied  to  the  case  of  corporations  formed  by  filing 
articles  of  association  under  a  general  law  regulating  the  organization  of  cor- 
porations. The  reason  is  that  such  articles  are  in  a  sense  ex  parte ;  their  forma- 
tion and  execution — what  shall  be  put  in  and  what  shall  be  left  out — do  not 
take  place  under  the  supervision  of  official  authority.  They  are  the  production 
of  private  citizens,  gotten  up  in  the  interest  of  the  parties  who  propose  to  be- 
come corporators,  and  drafted  with  a  view  to  the  personal  advantage  of  the  par- 
ties concerned  rather  than  the  general  good.^^ 

3.  Mode  of  Action  and  Proof  Thereof — a.  Representation  by  Officers    and 

Agents (1)    In   General. — A   corporation    can    act    only    by    its    olficers    and 

agents,^^  its  affairs  are  necessarily  managed  by  them,^^  and,  as  an  artificial  be- 


43.  Under  articles  of  association  adopted 
by  corporation. — Oregon  R.,  etc.,  Co.  c'. 
Oregonian  R.  Co.,  13  U.  S.  1,  26,  32  L- 
Ed.  837,  followed  in  Oregon  R.,  etc.,  Co. 
V.  Oregonian  R.  Co.,  145  U.  S.  52,  55  L. 
Ed.  620.  See,  also,  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  35  L.  Ed.  55. 

"Instances  might  be  multiplied  in  which 
powers  described  in  general  terms  as  be- 
longing to  the  objects  of  the  parties  who 
thus  become  incorporated  would  be  valid; 
but  the  corporation,  in  carrying  out  this 
general  purpose,  would  not  be  authorized 
to  exercise  the  powers  necessary  for  so 
doing  in  any  mode  which  the  law  of  the 
state  would  not  justify  in  any  private  per- 
son or  any  unincorporated  body.  The 
manner  in  which  these  powers  shall  be 
exercised,  and  their  subjection  to  the  re- 
straint of  the  general  laws  of  the  state 
and  its  general  principles  of  public  policy, 
are  not  in  any  sense  enlarged  by  in- 
serting in  the  articles  of  association  the 
authority  to  depart  therefrom."  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  130  U. 
S.  1,  29,  32  L.  Ed.  837,  followed  in  Ore- 
gon R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  145 
U.   S.   52,   36   L.    Ed.   620. 

44.  Can  act  only  by  officers  and  agents. 
—Nelson  v.  United  States,  201  U.  S.  92, 
115,  50  L.  Ed.  673;  Bank  v.  Patterson,  7 
Cranch  299,  3  L.  Ed.  351;  Bank  v.  Gutt- 
schlick,  14  Pet.  19,  10  L.  Ed.  335;  Gor- 
don V.  Appeal  Tax  Court,  3  How.  133, 
148,  11  L.  Ed.  529;  Washington,  etc., 
Stekm  Packet  Co.  v.  Sickles,  10  How. 
419,  13  L.  Ed.  479;  Philadelphia,  etc.,  R. 
Co.  V.  Quigley,  21  How.  202,  210,  16  h. 
Ed.  73;  Barnes  v.  District  of  Columbia, 
91  U.  S.  540.  545,  23  L.  Ed.  440;  Hitch- 
cock V.  Galveston,  96  U.  S.  341,  348,  24  L. 
Ed.  659;  Jones  v.  Guaranty,  etc.,  Co.,  101 
U  S  622,  628,  25  L.  Ed.  1030;  Relfe  v. 
Rund'le.  103  U.  S.  222,  225,  26  L.  Ed.  337; 
Gottfried  v.  Miller,  104  U.  S.  521,  26  L. 
Ed.  851;  St.  Clair  v.  Cox,  106  U.  S.  350, 
27  L.  Ed.  222;  McKinley  v.  Wheeler,  130 
U  S.  630,  637,  32  L.  Ed.  1048;  Hollins  v. 
Brierfield  Coal,  etc..  Co.,  150  U.  S.  371, 
382  37  L.  Ed.  1113.  And  see  the  titles 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE CORPORATIONS;  PRINCIPAL 
AND  AGENT. 


A  corporation,  though  legally  consid- 
ered a  person,  must  perform  its  corpo- 
rate duties  through  natural  persons,  and 
is  impersonated  in  and  represented  by  its 
principal  officers,  the  president  and  di- 
rectors, who  are  not  merely  its  agents, 
but  are  generally  speaking,  the  repre- 
sentatives of  the  corporation  in  its  deal- 
ings with  others.  Louisville,  etc.,  R.  Co. 
V.  Louisville  Trust  Co.,  174  U.  S.  552,  570, 
43  L.  Ed.  1081,  reaffirmed  in  Walters  v. 
Chicago,  etc..  R.  Co.,  186  U.  S.  479,  46 
L.  Ed.  1266. 

"It  is  true  that  these  stockholders  are 
corporators,  and  represented  by  this  'ju- 
ridicial  person,'  and  come  under  the 
shadow  of  its  name.  But  for  all  the  pur- 
poses of  acting,  contracting,  and  judicial 
remedy,  they  can  speak,  act.  and  plead, 
only  through  their  representatives  or  cu- 
rators." Marshall  v.  Baltimore,  etc..  R. 
Co.,  16  How.  314,  327,  14  L.  Ed.  953. 

Every  corporation  acts,  ministerially, 
by  agents.  Hitchcock  v.  Galveston.  96  U. 
S.  341,  348,  24  L.  Ed.  659. 
■  "A  corporation  interested  in  mining 
may  be  represented  by  an  officer  or  agent, 
at  any  meeting  of  miners  called  together 
to  frame  such  rules  and  regulations  in 
their  mining  district.  Corporations  en- 
gaged in  other  business  are  constantly 
represented  in  this  way  at  meetings  called 
in  relation  to  matters  in  which  they  are 
interested.  There  is  nothing  in  the  na- 
ture of  mining  to  prevent  such  a  repre- 
sentation of  a  corporation  when  rules  to 
control  the  acquisition  and  development 
of  mines  are  to  be  considered  and  set- 
tled." McKinley  v.  Wheeler,  130  U.  S. 
630,   637,   32   L.    Ed.    1048. 

While  a  corporation  can  act  only  by  its 
agents  or  servants,  this  obvious  truth  does 
not  imply  that  the  acts  must  be  done  by 
inferior  or  subordinate  agents,  but,  on  the 
contrary,  the  higher  the  authority  of  the 
agent,  the  more  evident  is  the  respon- 
sibility of  the  principal.  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540,  545,  23  L. 
Ed.   440. 

45.  Management. — Graham  v.  Railroad 
Co.,    102  U.   S.   148.   160,   26  L.   Ed.   106. 

Without  as  well  as  within  the  state.  St. 
Clair  V.  Cox,  106  U.  S.  350,  355,  27  L.  Ed. 
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ing,  acting  only  through  agents,  only  through  them  can  it  be  reached.^^  The 
state  may  say  who  these  shall  be,^'^  and  they  may  be  different,  after  the  for- 
feiture of  its  charter,  from  those  representing  it  when  in  active  operation.'*^  But 
if  an  act  is  to  be  done  relative  to  the  corporation  by  which  its  charter  is  to  be 
in  any  way  changed,  the  stockholders  must  do  it,  unless  another  mode  has  been 
provided  by  the  charter.'**'  And  where  such  corporate  action  is  necessary,  it 
acts  by  the  collective  vote  or  will  of  its  competent  members.^" 

(2)  Responsibility  of  Corporation  for  Acts  Generally. — For  acts  done  by  the 
agents  of  a  corporation,  in  the  course  of  its  business  and  of  their  employment, 
the  corporation  is  responsible,  in  the  same  manner  and  to  the  same  extent,  as 
an  individual  is  responsible  under  similar  circumstances.^^  The  appropriate 
form  of  verifying  any  written  obligation  to  be  the  act  of  the  corporation  is  by 
affixing  the  signatures  of  the  president  and  secretary  and  the  corporate  seal.^s 
And  when,  in  a  declaration,  it  is  averred  that  the  corporation,  by  its  officers, 
agreed  to  a  certain  contract,  this  averment  imports  everything  to  make  the  con- 
tract binding.52. 

For  Torts.— See  post,  "For  Torts,"  XIII,  A,  2. 

For  Contracts  and  Instruments  in  Name  of  Corporation,  and  Ratifi- 
cation Thereof. — See  the  title  Officers  and  Agfnts  of  Privatf  Corpora- 
tions. 

b.     Terms   and  Conditions   and  Legislative    Control. — Until   a  general   power 


46.  Reached  only  through  agents. — St. 
Clair  V.  Cox,  196  U.  S.  350,  27  L.  Ed.  222. 
See  ante,  "Corporate  Seal  and  Deed," 
II,  G. 

47.  Designation  by  state. — Relfe  v. 
Rundle,  103  U.  S.  222,  225.  26  L.  Ed.  337; 
Bank  v.   Earle,  13  Pet.  519,  10  L.   Ed.  274. 

48.  As  going  concern  and  after  forfei- 
ture of  charter. — "A  corporation  is  the 
creature  of  legislation,  and  may  be  en- 
dowed with  such  powers  as  its  creator 
sees  fit  to  give.  Necessarily  it  must  act 
through  agents,  and  the  state  which  cre- 
ates it  may  say  who  those  agents  shall  be. 
One  may  be  its  representative  when  in  ac- 
tive operation,  and  in  full  possession  of 
all  its  powers,  and  another  if  it  has  for- 
feited its  charter  and  has  no  lawful  ex- 
istence except  to  wind  up  its  affairs." 
Relfe  •&.  Rundle,  103  U.  S.  222.  225,  26  L. 
Ed.  337. 

49.  Exception  where  fundamental  law  is 
to  be  affected. — Gordon  v.  Appeal  Tax 
Court,  3  How.  133,  148,  11  L.  Ed.  529. 
See  Commercial  Nat.  Bank  v.  Weinhard, 
192  U.  S.  243,   250,  48   L.   Ed.  425. 

50.  Corporate  action. — Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  667.  4 
L.   Ed.   629. 

Banks.— See  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  1. 

By  directors.— See  the  title  OFFICERS 
AND  AGENTS  OF  PRIVATE  CORPO- 
RATIONS. 

51.  Responsibility. — Lake  Shore,  etc.,  R. 
Co.  V.  Prentice,  147  U.  S.  101.  109,  37  L. 
Ed.  97;  Fleckner  v.  United  States  Bank, 
8  Wheat.  338,  5  L.  Ed.  631;  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  83,  6  L. 
Ed.  552;  Bacon  v.  Robertson.  18  How. 
480,  485,  15  L.  Ed.  499;  Philadelphia,  etc., 
R.  Co.  V.  Ouigley.  21  How.  202,  210,  16 
L.  Ed.  73;  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  645,  19  L.  Ed.  1008;  National 


Bank  v.  Graham,  100  U.  S.  699,  702,  25  L. 
Ed.  750;  Pollard  v.  Vinton,  105  U.  S  7 
26  E.  Ed.  998;  Salt  Lake  City  v.  Hollister. 
118  U.  S.  256.  261,  30  L.  Ed.  176;  Denver, 
etc,  Railway  v.  Harris,  122  U.  S.  597,  608, 
30    L.    Ed.    1146. 

The  powers  of  the  corporation  are 
placed  in  the  hands  of  a  governing  body 
selected  by  the  members,  who  manage  its 
affairs,  and  who  appoint  the  agents  that 
exercise  its  faculties  for  the  accompHsh- 
ment  of  the  object  of  its  being.  But  these 
agents  may  infringe  the  rights  of  persons 
who  are  unconnected  with  the  corpora- 
tion, or  who  are  brought  into  relations  of 
business  or  intercourse  with  it.  As  a  nec- 
essary correlative  to  the  principle  of  the 
exercise  of  corporate  powers  and  facul- 
ties by  legal  representatives,  is  the  recog- 
nition of  a  corporate  responsibility  for  the 
acts  of  those  representatives.  Phila- 
delphia, etc.,  R.  Co.  V.  Quigley,  21  How 
202,   210,    16   L.    Ed.   73. 

But  the  corporation  is  not  liable  where 
the  agent  or  employee  is  conniving  at  or 
miplicated  in  a  wrongful  act.  His  acts 
will  not  then  be  imputed  to  the  corpora- 
tion. Fidelity  and  Deposit  Co.  v.  Court- 
ney,   186   U.    S.   342,   .360,   46   L.    Ed.   1193. 

For  what  is  done  by  the  authority  of  a 
corporation  aggregate,  a  corporation 
ought  as  such  to  be  liable,  as  well  as  the 
individuals  who  compose  it.  Philadelphia, 
etc..  R.  Co.  V.  Quigley,  31  How.  202,  212, 
16  L.  Ed.  73.  And  see  the  title  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS. 

52.  Verification.- Louisville,  etc.,  R.  Co. 
V.  Louisville  Trust  Co.,  174  U.  S.  552,  570, 
43  L.  Ed.  1081.  See  ante,  "Corporate  Seal 
and  Deed,"  II,  G. 

53.  Averment  in  declaration. — Bank  v. 
Guttschlick,  14  Pet.   19,  10  L.  Ed.  335. 
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granted  to  corporations  has  been  exercised,  the  terms  and  conditions  under  which 
it  may  be  exercised  are  subject  to  legislative  control.  It  may  change  or  modify 
them  as  it  sees  fit,  and  the  law  in  force  at  the  time  the  power  is  exercised,  with 
all  the  conditions  and  limitations  it  imposes,  is  the  law  which  determines  the 
force  and  effect  of  the  act.^'* 

c.  Formality  of  Execution  and  Proof  Thereof. — See  generally,  post,  "Ultra 
Vires  Acts,"  XII. 

(1)  Formalities  and  Effect  of  Noncompliance. — It  is  a  general  rule,  that  a 
corporation  can  only  act  in  the  manner  prescribed  by  law.  When  its  agents  do 
not  clothe  their  proceedings  with  those  solemnities  which  are  required  by  the 
incorporating  act,  to  enable  them  to  bind  the  company,  the  informality  of  the 
transaction  is  itself  conducive  to  the  opinion,  that  such  act  was  rather  considered 
as  manifesting  the  terms  on  which  they  were  willing  to  bind  the  company,  as 
negotiations  preparatory  to  a  conclusive  agreement,  than  as  a  contract  obligatory 
on  both  parties. ^5  It  may  be  safely  assumed  that  a  corporation  can  make  no 
contracts,  and  do  no  acts,  either  within  or  without  the  state  which  creates  it, 
except  such  as  are  authorized  by  its  charter ;  and  those  acts  must  also  be  done 
by  such  officers  or  agent,  and  in  such  manner  as  the  charter  authorizes. ^^  But 
a  corporation  may  be  bound  by  the  conduct  and  representations  of  its  directors 
in  those  cases  in  which  a  corporation  acts  within  the  range  of  its  general  au- 
thority, but  fails  to  comply  with  some  formality  or  regulation  which  it  should 
not  have  neglected,  but  which  it  has  chosen  to  disregard.^''' 


54.  Legislative  control  of  terms  and 
conditions. — East  Tennessee,  etc.,  R.  Co. 
V.  Frazier,  139  U.  S.  288,  292,  35  L.  Ed. 
196. 

Where  corporations  have  no  specific 
mode  of  acting  prescribed,  the  common- 
law  mode  of  acting  may  be  properly  in- 
ferred. Fleckner  v.  United  States  Bank, 
8   Wheat.   338,   358.    5   L.    Ed.    631. 

55.  Noncompliance  with  formalities  and 
effect. — Head  v.  Providence  Ins.  Co.,  2 
Cranch  127,  166,  2  L.  Ed.  229;  Rogers  v. 
Burlington.  3  Wall.  654,  669,  18  L.  Ed.  79, 
per  Field,  J.,  dissenting;  Merrill  v.  Mon- 
ticello.  138  U.  S.  673.  687,  34  L.  Ed.  1069; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28,  44,  44   L.    Ed.   657. 

"The  communications  stated  in  the 
record,  lead  to  an  event  (the  cancellation 
of  an  insurance  policy),  which  might  have 
been  so  readily  completed,  that  it  might 
have  been  and  probably  was,  supposed 
unnecessary  to  pass  through  the  previous 
solemnities  of  a  contract  binding  them- 
selves to  do  that  which,  if  really  the  wish 
of  both  parties,  might  so  speedily  be  ac- 
complished; so  short  a  space  of  time  was 
requisite  to  have  the  policy  delivered  up 
and  canceled,  that  the  forms  of  complet- 
ing a  contract  to  cancel  it  might  have 
been  deemed  useless.  On  this  account, 
and  on  account  of  the  known  incapacities 
of  a  body  corporate  to  act  or  speak  but  in 
the  manner  prescribed  by  law,  it  may  well 
be  doubted,  whether  communications 
which,  between  individuals,  would  really 
constitute  an  agreement,  were  viewed  by 
the  parties  before  the  court  in  any  other 
light  than  as  ascertaining  the  terms  on 
which  a  contract  might  be  formed."  Head 
V.  Providence  Ins.  Co.,  2  Cranch  127,  166, 
2   L.    Ed.   229. 

"A    corporation    is    the    creature    of   the 


law.  and  none  of  its  powers  are  original. 
They  are  precisely  what  the  incorporat- 
ing act  has  made  them,  and  can  only  be 
exerted  in  the  manner  which  that  act  au- 
thorizes. In  other  words,  the  state  pre- 
scribes the  purposes  of  a  corporation  and 
the  means  of  executing  those  purposes. 
Purposes  and  means  are  within  the 
state's  control.  This  is  true  as  to  domes- 
tic corporations.  It  has  even  a  broader 
application  to  foreign  corporations." 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 
S.  28,  43,  44  L.  Ed.  657;  New  York  Life 
Ins.  Co.  V.  Cravens,  178  U.  S.  389,  397,  44 
L.  Ed.  1116;  Hancock  Mut.  Life  Ins.  Co. 
V.  Warren,  181  U.  S.  73,  76,  45  L.  Ed.  755; 
Fidelity  Mut.  Life  Ass'n  v.  Mettler,  185 
U.   S.   308,  327,  46   L.   Ed.  922. 

56.  Charter  provisions  to  be  followed. 
—Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274. 

Where  the  incorporating  act  so  pre- 
scribes, an  instrument,  then,  to  bind  the 
company,  must  be  signed  by  the  presi- 
dent, or  some  other  officer,  according  to 
the  ordinances,  by-laws  and  regulations 
of  the  company  or  board  of  directors. 
Head  v.  Providence  Ins.  Co.,  2  Cranch  127, 
167,   2   L.    Ed.   229. 

57.  Neglect  of  directory  provisions. — 
Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  23 
How.  381,  398,  16  L.  Ed.  48S;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.. 
139  U  S.  24,  42,  35  L.  Ed.  55;  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  S.  574,  578,  24  L. 
Ed.  291;  Jacksonville,  etc.,  R.  &  Nav.  Co. 
V.  Hooper,  160  U.  S.  514,  521.  40  L.  Ed. 
515.  And  see  the  title  OFFICERS  .'^ND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS. 

Contracts  of  banks. — See  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  91. 
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(2)  Reduction  to  Writing  and  Record  Prcjf. — The  mere  failure  to  reduce 
to  writing  does  not  invalidate,  unless  the  statute  makes  such  formality  indispen- 
sable.58  i|-  is  not  true,  even  with  respect  to  corporations,  that  all  their  acts  must 
be  established  by  positive  record  evidence. ^^ 

(3)  Necessity  for  Corporate  Action  and  Regular  Stockholders'  Meeting. — 
See  the  title  Stock  and  Stockholders.  The  stockholders  of  a  corporation  can- 
not convey  away  and  assign  the  assets  or  property  of  the  corporation,  even 
though  they  all  sign  the  conveyance,  where  there  was  no  corporate  action  taken 
authorizing  any  such  conveyance  by  the  corporation,  and  no  formal  action  at  a 
meeting  held  for  that  purpose.^^ 

Necessity  for  Formal  Action  by  Board. — See  the  title  Officers  and 
Agents  of  Private  Corporations.  Where  the  contracts  in  question  were  in 
the  proper  form,  signed  and  executed  by  the  proper  executive  officers  and  at- 
tested by  the  corporate  seal ;  they  were  approved  and  authorized  by  the  execu- 
tive committee,  which  committee  had  all  the  power  of  the  board,  and  were 
ratified,  approved  and  confirmed  by  the  stockholders  at  their  regular  annual 
meeting;  this  was  sufficient  to  bind  the  company  although  no  formal  action  by 
the  board  was  had.^^ 

(4)  Ratification. — By  Corporation. — But  an  agreement  in  writing  inform- 
ally entered  into  by  an  officer  or  agent  in  behalf  of  his  corporation  may  be  sub- 
sequently ratified  by  the  company  so  as  to  be  binding  on  it.^^ 

By  Legislature. — See  post,  "Ratification,"  XII,  B,  4. 

B.  To  Acquire,  Hold  and  Dispose  of  Property — 1.  In  General — 
a.  Acquisition  and  Tenure  of  Property  Generally. — The  doctrine  is  well  es- 
tablished that  rights  with  respect  to  property  held  by  citizens  are  not  lost  be- 
cause they  unite  themselves  into  corporate  bodies.  They  are  subsequently  as 
able  to  invoke  the  law    for  the   enforcement  of  their  rights  as  previously,  the 


58.  Reduction  to  writing. — The  acts  of 
a  corporation,  although  in  all  other  re- 
spects rightly  transacted,  are  not  invalid, 
as  a  general  proposition,  merely  from  the 
omission  to  have  them  reduced  to  writ- 
ing, unless  the  statute  creating  it  makes 
such  writing  indispensable  as  evidence,  or 
to  give  them  an  obligatory  force.  If  the 
statute  imposes  such  a  restriction,  it  must 
be  obeyed;  if  it  does  not,  then  it  remains 
for  those  who  assert  the  doctrine  to  es- 
tablish it  by  the  principles  of  the  com- 
mon law,  and  by  decisive  authorities. 
United  States  Bank  v.  Dandridge,  12 
Wheat.  64,  69,  6  I^.  Ed.  552;  United  States 
V.  Fillebrown,  7  Pet.  28,  8  L.  Ed.  596; 
Eureka  Co.  v.  Bailey  Co..  11  Wall.  488, 
491,  20  L.  Ed.  209;  Jacksonville,  etc.,  R. 
&  Nav.  Co.  V.  Hooper,  160  U.  S.  514,  521, 
40  L.  Ed.  515;  Bacon  v.  Robertson,  18 
How.    480,   485,    15    L.    Ed.    499. 

59.  Record  evidence  not  indispensable. 
— United  States  v.  Fillebrown.  7  Pet.  28, 
8  L.   Ed.   596. 

They  may  be  proved  by  parol  evidence, 
unless  the  law  requires  evidence  of  a 
higher  character.  United  States  Bank  v. 
Dandridge,  12  ''^''heat.  64,  83,  6  L.  Ed.  552. 
See  dissenting  opinion  of  Marshall,  C.  J., 
at  p.  92. 

Proof  of  action  at  stockholders'  meet- 
ing.—See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

Corporate  deed  and  seal. — See  ante, 
"Corporate    Seal    and    Deed,"    II,    G. 

60.  Corporate  action. — De  La  Vergne, 
etc.,    Mach.    Co.   v.    German   Sav.    Institu- 


tion, 175  U.  S.  40,  44  L.  Ed.  65,  where  it 
was  held  that  the  promise  to  pay  therefor 
was  without  consideration,  and  the  pro- 
ceeds of  such  sale  belonged  to  the  com- 
pany or   its  assigns,   not  the  stockholders. 

61.  Formal  action  by  board  unneces- 
sary.— Union  Pac.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  163  U.  S.  564.  598,  41  L.  Ed.  265, 
where  it  was  said  that  there  was  nothing 
in  the  provisions  relating  to  the  govern- 
ment directors  of  the  Union  Pacific  R. 
R.  Co.,  making  it  necessary  for  the  board 
to   authorize   such    contracts    as   this. 

62.  Ratification  by  corporation. — Eureka 
Co.  V.  Bailey  Co.,  11  Wall.  488,  20  L.  Ed. 
209;  Fitzgerald,  etc.,  Const.  Co.  v.  Fitz- 
gerald. 137  U.  S.  98,  109,  34  L.  Ed.  608. 

Although  there  may  be  a  provision  in 
the  by-laws  of  a  company  requiring  cer- 
tain formalities  in  the  execution  of  a 
promissory  note  or  draft,  yet  that  does 
not  necessarily  make  such  formalities  es- 
sential to  the  ratification  of  the  contract; 
and  if,  from  the  evidence,  said  notes 
were  given  for  the  purpose  of  paying  off 
debts  that  were  due  by  said  company, 
and  the  directors  of  said  company  had 
full  knowledge  of  the  same  and  assented 
to  the  transaction,  to  the  signing  and  ex- 
ecution of  the  notes,  then  said  acts  of  the 
president  have  been  fully  confirmed,  and 
the  corporation  is  liable.  Fitzgerald,  etc., 
Const.  Co.  V.  Fitzgerald,  137  U.  S.  98,  109, 
34  L.  Ed.  608.  See  post,  "Ratification," 
XIT.   B,  4. 

Effect  of  dissolution. — See  post,  "Effects 
and    Consequences,"    XVII,    C.  _____ 
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court  in  such  cases  looking  through  the  name  in  order  to  protect  those  whom 
the  name  represents.^^a  fhey  may  acquire  and  dispose  of  property  generally  as 
individuals.*^"- 

Provisions  of  Charter  Govern. — But  its  rights  are  limited  by  the  provi- 
sions of  its  charter,  and  it  must  hold  in  subordination  thereto,*^-*  and  for  the 
purposes  of  its  business.^^ 


62a.  Property      rights      generally.— Mc- 

Kinley  v.  Wheeler,  130  U.  S.  630,  635,  32 
L.  Ed.  1048;  Hollins  V.  Brierfield  Coal, 
etc.,  Co.,  150  U.  S.  371,  382,  37  L.  Ed. 
1113. 

63.  Same. — Railroad  Co.  v.  Howard.  7 
Wall.  392,  412,  19  L.  Ed.  117;  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
67,   6    L.    Ed.    552. 

"At  the  common  law,  every  corpora- 
tion had,  as  incident  to  its  existence,  the 
power  to  acquire,  hold,  and  convey  real 
estate,  except  so  far  as  it  was  restrained 
by  its  charter  or  by  act  of  Parliament. 
This  comprehensive  capacity  included  also 
personal  effects  of  every  kind.  The  jus 
disponendi  was  without  limit  or  qualifica- 
tion. It  extended  to  mortgages  given  to 
secure  the  payment  of  debts."  Jones  v. 
Guaranty,  etc.,  Co.,  101  U.  S.  622,  625,  25 
L.  Ed.  1030.  See  Railroad  Co.  v.  Howard, 
7  Wall.  392,  412.  19   L.   Ed.  117. 

A  corporation  is  a  distinct  entity.  Its 
aflfairs  are  necessarily  managed  by  offi- 
cers snd  agents,  it  is  true,  but  in  law,  it 
is  as  distinct  a  being  as  an  individual  is, 
and  is  entitled  to  hold  property  (if  not 
contrary  to  its  charter)  as  absolutely  as 
an  individual  can  hold  it.  Its  estate  is 
the  same,  its  interest  is  the  same,  its  pos- 
session is  the  same.  Its  stockholders  may 
call  the  officers  to  account,  and  may  pre- 
vent any  malversation  of  funds,  or  fraudu- 
lent disposal  of  property  on  their  part. 
But  that  is  done  in  the  exercise  of  their 
corporate  rights,  not  adverse  to  the  cor- 
porate interests,  but  coincident  with  them. 
Hollins  V.  Brierfield  Coal,  etc.,  Co.,  150 
U.  S.  371,  382,  37  L.  Ed.  1113;  Graham  v. 
Railroad  Co.,  102  U.  S.  148.  160,  26  L. 
Ed.  106. 

The  ownership  of  the  property  of  the 
corporation  is  in  the  corporation,  and  not 
in  the  holders  of  its  shares  of  stock. 
Gibbons  v.  Mahon,  136  U.  S.  549,  557,  34 
L.  Ed.  525;  De  La  Vergne,  etc.,  Mach. 
Co.  V.  German  Sav.  Institution,  175  U.  S. 
40  60,  44  L.  Rd.  R5.  See  the  title  STOCK 
AND    STOCKHOLDERS. 

Acceptance  of  deed. — "In  respect  to 
grants  and  deeds  beneficial  to  a  corpora- 
tion, there  seems  to  be  no  particular  rea- 
son why  their  assent  to,  and  acceptance  of 
•the  same,  may  not  be  inferred  from  their 
acts,  as  well  as  in  the  case  of  individuals." 
TTnited  States  Bank  v.  Dandridge,  12 
Wheat.  64,  71,  6  L.  Ed.  552.  See  the  title 
DEEDS. 

Religious  corporation. — As  no  distinc- 
tion is  made  by  the  state  courts  of  New 
York  between  a  religious  corporation  and 
an  mdividual,  in  regard  to  capacity  to 
hold  by  force  of  the   statute,  none  can  bo 


taken  by  this  court.  Harpending  v.  Re- 
formed Protestant  Dutch  Church.  16  Pet. 
455,  493,  10  L.  Ed.  1029.  See  the  title 
RELIGIOUS   SOCIETIES. 

64.  Charter  provisions  rule. — "The  cor- 
poration has  no  rights  of  property  except 
those  derived  from  the  provisions  of  the 
charter,  nor  can  it  exercise  any  powers 
over  the  property  it  holds  except  those 
with  which  the  charter  has  clothed  it.  It 
holds  the  property  only  for  the  purposes 
for  which  it  was  permitted  to  acquire  it — 
that  is,  to  effectuate  the  objects  for  which 
the  legislature  created  it.  And  whether 
it  may  lawfully  demand  compensation 
from  a  person  whom  it  permits  to  pass 
over  its  property  must  depend  upon  the 
language  of  the  charter,  and  not  upon  the 
rules  of  the  common  law."  Perrine  v. 
Chesapeake,  etc.,  Canal  Co.,  9  How.  172, 
183.  13  L.  Ed.  92;  Case  v.  Kelly,  133  U. 
S.  21,  33   L.   Ed.   513. 

65.  For  purposes  of  corporate  business. 
— "Presumptively  all  the  property  of  the 
corporation  or  company  is  held  and  used 
for  the  purposes  of  its  business,  and  the 
value  of  its  capital  stock  and  bonds  is 
the  value  of  only  that  property  so  held 
and  used."  Adams  Express  Co.  v.  Ohio, 
165   U.   S.   194,  227,  41   L.    Ed.   683;   Adams 

,  Express  Co.  v.  Ohio,  166  U.  S.  185,  223,  41 
L.   Ed.  965. 

The  general  power  of  purchasing,  re- 
ceiving, and  holding  real  and  personal  es- 
tate could  only  be  exercised  to  effec*-  the 
purpose  for  which  it  was  conferrea  by 
the  government  upon  a  corporation.  Bank 
r.  Tennessee,  104  U.  S.  493,  496,  26  L.  Ed. 
SIO. 

"Private  corporations  are  but  associa- 
tions of  individuals  united  for  some  com- 
mon purpose,  and  permitted  by  the  law 
to  use  a  common  name,  and  to  change  its 
members  without  a  dissolution  of  the  as- 
sociation. W'hatever  interferes  with  the 
comfortable  use  of  their  property,  for  the 
purposes  of  their  formation,  is  as  much 
the  subject  of  complaint  as  though  the 
members  were  united  by  some  other  than 
a  corporate  tie."  Baltimore,  etc..  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  330, 
27  L.  Ed.  739.     See  the  title  NUISANCE. 

Informality  in  organization. — Where, 
for  some  of  the  purposes  designated  in 
the  articles  of  incorporation,  the  law  in 
existence  authorized  the  incorporation  of 
companies,  and  therefore  the  incorpora- 
tion here  was  not  wholly  illegal,  a  cor- 
porate body  competent  to  exercise  some 
of  the  powers  mentioned  was  created,  and 
under  the  statute  of  the  territory  could 
acquire  and  hold  or  convey,  by  deed  or 
otherwise,    any    real    or    personal    estate 
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In  Other  States. — A  corporation  may  hold  property  in  states  other  than  that 
of  its  incorporation. *5<' 

b.  Public  Grants. — Corporations  do  not  take  pubHc  grants  and  privileges  by 
implication,  and  where  express  and  positive  obligations  arc  imposed  in  making 
a  grant,  these  obligations  cannot,  without  violating  an  elementary  canon  of  in- 
terpretation, be  frittered  away  in  consequence  of  loose  implications  made  by 
way  of  reference  in  subsequent  municipal  ordinances.^'^ 

c.  Appropriation  of  Property. — But  no  corporation,  even  though  engaged  in 
interstate  commerce,  can  appropriate  to  its  own  use  property,  public  or  private, 
without  liability  to  charge  therefor.^s 

d.  Assignment. — And  a  corporation  may  assign  a  patent  right  owned  by  it, 
although  shares  of  its  capital  stock  have  been  attached  in  the  hands  of  a  stock- 
holder, and  a  written  assignment  with   seal  is   sufficient.^^ 

e.  Upon  Trust. — Where  a  corporation  has  this  power  (to  take  real  or  personal 
estate),  it  may  also  take  and  hold  property  in  trust  in  the  same  manner  and  to 
the  same  extent  that  a  private  person  may;  if  the  trust  be  repugnant  to,  or 
inconsistent  with,  the  proper  purpose  for  which  the  corporation  was  created,  it 
may  not  be  compellable  to  execute  it,  but  the  trust  (if  otherwise  unexceptionable) 
will  not  be  void,  and  a  court  of  equity  will  appoint  a  new  trustee  to  enforce 
and  perfect  the  objects  of  the  trustJ^ 

2.  Power  to  Acquire  and  Hold  Lands. — A  corporation,  in  order  to  be  en- 
titled to  buy  and  sell,  to  receive  and  hold,  the  title  to  real  estate,  must  have 
some  statutory  authority  of  the  state  in  which  such  lands  lie,  to  enable  it  to  do 
so,  and  the  absence  of  such  provision  in  the  law  of  its  incorporation  does  not 


whatever,  necessary  to  enable  it  to  carry- 
on  its  business.  Cowell  v.  Springs  Co., 
100   U.    S.    55,   60,   25    L.    Ed.    547. 

66.  In  more  than  one  state. — "The  gen- 
eral power  of  a  corporation  to  hold  prop- 
erty in  states  other  than  the  one  which 
incorporated  it  (in  the  absence  of  statu- 
tory prohibition  in  such  states),  is  firmly 
established."  United  Lines  Tel.  Co.  v. 
Boston,  etc..  Trust  Co..  147  U.  S.  431,  447, 
37  L.  Ed.  231.  See  the  title  FOREIGN 
CORPORATIONS. 

67.  Public  grants. — New  Orleans  v. 
Texas  &  Pac.  R.  Co.,  171  U.  S.  312,  343, 
43   L.   Ed.   178. 

In  Detroit  v.  Detroit  Citizens'  St.  R.  Co., 
184  U.  S.  368,  395,  46  L.  Ed.  592,  it  was 
rightly  held  that  although  a  corporation 
be  organized  for  a  limited  period  by  the 
terms  of  its  charter,  it  may  receive  a  grant 
which  would  inure  to  the  benefit  of  those 
lawfully  entitled  to  succeed  to  the  rights 
of  the  corporation,  although  for  a  period 
of  years  beyond  the  corporate  life.  But 
the  right  granted  must  be  construed  with 
reference  to  the  system  of  which  it  was 
made  a  part,  and  where  the  terms  of  the 
grant  were  limited  to  twenty-five  years, 
and  until  purchase,  it  will  not  be  con- 
strued to  grant  or  receive  a  perpetuity 
simply  because  no  term  of  years  was 
named  in  the  one  ordinance  under  con- 
sideration. Blair  v.  Chicago,  201  U.  S. 
400,  482,  50  L.  Ed.  801.  See  post,  "Dura- 
tion and  Termination  of  Corporate  Ex- 
istence,"  IV.  C,  2. 

68.  Right  to  appropriate, — Atlantic  & 
Pac.  Tel.  Co.  V.  Philadelphia,  190  U.  S. 
160  163,  47  L.  Ed.  995;  Packet  Co.  v.  St. 
Louis,  100  U.  S.  423,  25  L.  Ed.  688;  Packet 


Co.  V.  Catlettsburg,  105  U.  S.  559,  26  L. 
Ed.  1169;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691.  27  L.  Ed.  584;  Huse 
V.  Glover,  119  U.  S.  543,  30  L.  Ed.  487; 
Ouachita  Packet  Co.  v.  Aiken,  121  U  S. 
444,  30  E.  Ed.  976;  St.  Louis  v.  Western 
Union  Tel.  Co.,  148  U.  S.  92,  37  L.  Ed. 
380;  St.  Louis  V.  Western  Union  Tel.  Co., 
149  U.  S.  465,  37  L.  Ed.  810;  Postal  Tel. 
Cable  Co.  v.  Baltimore.  156  U.  S.  210,  39 
L.  Ed.  399;  Richmond  v.  Southern  Bell 
Tel.,  etc.,  Co.,  174  U.  S.  761,  771,  43  L. 
Ed.  1162.  See  the  title  EMINENT  DO- 
MAIN. 

69.  Assignment.— Gottfried  v.  Miller, 
104  U.  S.  521,  26  L.  Ed.  851.  See  the  titles 
ASSIGNMENTS,  vol.  2,  p.  549-  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS. 

70.  Property  upon  a  trust.— Vidal  v.  Gi- 
rard,  2  How.  126,  11  L.  Ed.  205;  Planters' 
Bank  v.  Sharp,  6  How.  301,  322,  12  L. 
Ed.  447;  Perin  v.  Carey,  24  How.  465,  505. 
16  L.  Ed.  701.  See  Girard  v.  Philadelphia 
7  Wall.  1,  12,  19  L.  Ed.  53.  And  see  the 
title  TRUSTS  AND  TRUSTEES. 

"Neither  is  there  any  positive  objection 
in  point  of  law  to  a  corporation  taking 
property  upon  a  trust  not  strictly  within 
the  scope  of  the  direct  purposes  of  its 
institution,  but  collateral  to  them;  nay,  for 
the  benefit  of  a  stranger  or  of  another 
corporation."  Vidal  v.  Girard,  2  How. 
126,  187,  11  L.  Ed.  205;  Perin  v.  Carey,  24 
How.  465,  505,  16  L.  Ed.  70t.  See  post, 
"Power  to  Acquire  and  Hold  Lands." 
XI,   B.   2. 

Trust  for  charity.— See  the  title 
CHARITIES,  vol.   3,   p.   687. 

After  dissolution. — See  post,  "Efifects 
and   Consequences,"  XVII,  C. 
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create  any  general  statute  which  authorizes  any  such  right,'^^  and  where  au- 
thority is  given  for  certain  enumerated  purposes,  these  purposes  must  be  held 
to  be  exclusive.''' 2  But  where  it  receives  a  conveyance  without  authority  of  law, 
its  title  is  voidable  and  not  void.'^ 


71.  Necessity  for  statutory  authority. — 
Case  V.  Kelly,  133  U.  S.  21,  27,  33  L.  Ed. 
513.  See  Christian  Union  v.  Yount,  101 
U.  S.  352,  359,  25  L.  Ed.  888;  United 
States  V.  Fox,  94  U.  S.  315,  321,  24  L.  Ed. 
192;  United  States  v.  Northern  Pac.  R. 
Co.,  152  U.  S.  284,  300,  38  L.  Ed.  443; 
Fritts  V.  Palmer,  132  U.  S.  282,  294,  33 
L.    Ed.    317. 

Although  at  common  law  every  cor- 
poration had  the  power,  unless  restrained 
by  its  charter  or  act  of  parliament.  Jones 
V.  Guaranty,  etc.,  Co.,  101  U.  S.  622,  625, 
25    L.    Ed.    1030. 

"The  real  estate  of  a  corporation  is  a 
distinct  thing  from  its  franchise.  But  the 
right  to  acquire  and  sell  real  estate  is  a 
franchise."  Davis  v.  Gray,  16  Wall.  203, 
228.   21    L.    Ed.    447. 

Where  land  was  granted  by  the  royal 
charter  of  1761,  which  created  the  Town 
of  Pawlett,  and  among  the  grantees 
therein  named,  was  "'the  Society  for  the 
Propagation  of  the  Gospel  in  Foreign 
Parts,"  to  whom  one  share  in  the  town- 
ship was  given,  this  is  a  plain  recognition, 
by  the  crown,  of  the  existence  of  the  cor- 
poration, and  of  its  capacity  to  take.  It 
would  confer  the  power  to  take  the  lands, 
even  if  it  had  not  previously  existed. 
Society  for  the  Propagation  of  the  Gos- 
pel V.  Pawlet,  4  Pet.  480,  502,  7  L.  Ed. 
927. 

As  to  when  right  begins,  see  ante,  "Be- 
ginning of  Corporate   Existence,"   IV,  C,  1. 

Corporations  formed  under  the  general 
law  of  Illinois  (1859)  were  made  capable 
of  taking,  holding,  or  receiving  any  prop- 
erty, real  estate  or  personal,  by  gift,  pur- 
chase, devise,  or  bequest,  or  in  any  other 
manner.  Authority  was  given  to  sell  real 
estate  purchased  by  them  for  their  own 
use,  with  any  building  erected  thereon, 
and  invest  the  proceeds  in  the  purchase 
of  another  lot,  or  the  erection  of  another 
building,  or  both.  As  to  such  as  was  de- 
vised or  given  to  them  for  any  specified 
benevolent  purpose,  authority  was  con- 
ferred to  sell  the  same  and  apply  the  pro- 
ceeds in  aid  of  that  purpose,  such  real 
estate,  however,  not  to  be  held  more  than 
five  years.  Christian  Union  v.  Yount,  101 
U.   S.  352,  355,  25  L.   Ed.   888. 

Pennsylvania. — Quaere,  whether  any.  and 
if  any,  which,  of  the  English  statutes  of 
mortmain  are  in  force  in  Pennsylvania. 
Runyan  v.  Coster,  14  Pet.  122,  132,  10  L. 
Ed.  382;  Vidal  v.  Girard,  2  How.  126.  11 
L.   Ed.  205. 

The  act  of  32  and  34  Henry  VIII,  which 
excepts  corporations  from  taking  by  de- 
vise is  not  in  force  in  Pennsylvania.  Vidal 
V.  Girard,  2  How.  126,  127,  11  L.  Ed.  205. 

The  policy  of  the  state  of  Pennsylvania, 
on  the  subject  of  holding  lands  in  the 
state  by  corporations,  is  clearly  indicated 


by  the  act  of  its  legislature  of  April  6th, 
1833.  Lands  held  by  corporations  of  the 
state,  or  of  any  other  state,  without  li- 
cense from  the  commonwealth  of  Penn- 
sylvania, are  subject  to  forfeiture  to  the 
commonwealth;  but  every  such  corpora- 
tion, its  feoffee  or  feoffees,  may  hold  and 
retain  the  same,  to  be  divested  or  dis- 
possessed by  the  commonwealth,  by  due 
course  of  law.  The  plain  interpretation 
of  this  statute  is,  that  until  the  claim  to 
a  forfeiture  is  asserted  by  the  state,  the 
land  is  held  subject  to  be  divested  by  due 
course  of  law,  instituted  by  the  common- 
wealth alone,  and  for  its  own  use.  Run- 
yan V.  Coster,  14  Pet.  122,  10  L.  Ed.  382. 
New  York. — The  term  "corporation"  in 
the  New  York  statute  of  wills  was  held, 
in  United  States  v.  Fox.  94  U.  S.  315,  321, 
24  L.  Ed.  192,  to  apply  only  to  such  cor- 
porations as  are  created  under  the  laws 
of  the  state,  and  not  to  include  the  United 
States. 

72.  Enumerated  purposes  exclusive. — 
Bank  v.  Tennessee,  104  U.  S.  493,  496,  26 
L.  Ed.  810;  Case  v.  Kelly,  133  U.  S.  21,  26, 
33    L.    Ed.   513. 

Where  it  is  not  pretended  that  there  is 
any  general  statute  of  the  state  which  au- 
thorizes either  this  company  or  any  other 
corporation  to  purchase  and  hold  lands 
indefinitely,  as  an  individual  could  do. 
without  regard  to  the  uses  to  be  made 
of  such  real  estate,  the  enumeration  in 
the  charter  of  the  purposes  for  which  the 
corporation  could  acquire  title  to  real  es- 
tate must  necessarily  be  held  exclusive  of 
all  other  purposes,  and,  as  the  court  said 
at  the  time  of  making  its  interlocutory 
decree,  "it  was  not  authorized  by  its 
charter  to  take  lands  for  speculative  or 
farming  purposes,"  and  it  must  be  held, 
therefore,  that  there  was  no  authority  un- 
der the  laws  of  the  state  for  this  corpo- 
ration to  receive  an  indefinite  quantity  of 
lands,  whether  by  purchase  or  giff.  to  be 
converted  into  money  or  held  for  any 
other  purposes  than  those  mentioned  in 
its  act  of  incorporation.  Case  v.  Kelly, 
133  U.   S.   21,   26,  33   L.    Ed.   513. 

73.  Title  voidable  not  void. — Fritts  v. 
Palmer,  132  U.  S.  282,  291,  33  L.  Ed.  317; 
Runyan  v.  Coster,  14  Pet.  122,  10  L.  Ed. 
382;  National  Bank  v.  Matthews,  98  U. 
S.  621.  627,  25  L.  Ed.  188.  See  post,  "Who 
Mav  Raise  Question,"  XI,  B,  4. 

When  the  grantee  in  a  deed  is  described 
in  a  way  which  is  a  proper  enough  de- 
scription of  an  incorporated  company, 
capable  of  holding  land,  as  ex.  gr.,  "The 
Sulphur  Springs  Land  Company,"  the 
court,  in  the  absence  of  any  proof  what- 
ever to  the  contrary,  will  presume  that 
the  company  was  capable  in  law  to  take 
a  conveyance  of  real  estate.  Myers  v. 
Croft,  13  Wall.  291,  20  L.  Ed.  562. 
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Through  Medium  of  Trustee. — Although  a  corporation  by  statute,  or  the 
trustees,  on  the  expiration  of  its  charter,  who  Hquidate  its  affairs,  may  be  de- 
prived of  power  to  take  or  hold  real  estate,  this  does  not  prevent  either's  mak- 
ing an  arrangement  through  the  medium  of  a  trustee,  by  which,  without  ever 
having  a  legal  title,  control,  or  ownership  of  such  estate,  they  yet  secure  a  debt 
for  which  they  had  a  lien  on  such  estate,  and  have  the  estate  sold  so  as  to  pay 
the  debtJ4 

To  Locate  Mining  Claim  or  Land  Entry. — A  corporation  created  under 
the  laws  of  one  of  the  states  of  the  Union,  all  of  whose  members  are  citizens 
of  the  United  States,  is  competent  to  locate  or  join  in  the  location  of  a  mining 
claim  upon  the  public  lands  of  the  United  States,  in  like  manner  as  individual 
citizensJ^ 

Foreign  Corporations. — See  the  title  Foreign  Corporations. 

3.  Control  and  Disposition  Thereof. — In  General. — It  has  been  held,  that 
the  power  to  manage,  control  and  dispose  of  the  corporate  property  is  a  special 
authority  given  by  the  charter.  None  can  be  exercised  which  is  not  explicitly 
granted ;  and  it  can  only  be  exercised  on  the  precise  subjects  over  which  it  is 
given,  and  within  the  limits  definitely  assigned.'^^  But  it  is  now  settled  that 
a  corporation,  without  special  authority,  may  dispose  of  land,  goods,  and  chat- 
tels, or  of  any  interest  in  the  same,  as  it  deems  expedient,'''^  although  a  corpora- 
tion, by  its  directors,  cannot  sell  or  dispose  of  its  assets  to  the  prejudice  of  cred- 
itors and  stockholders  under  such  circumstances,  on  such  terms,  and  at  such 
prices  as  indicate,  upon  the  face  of  the  transaction,  that  they  are  being  squan- 
dered recklessly  or  fraudulently  in  disregard  of  the  trust  committed  to  thcm.'^'s 


74.  Through  trustee. — Zantzingers  v. 
Gunton,   19  Wall.   32,   22   L.   Ed.   96. 

The  corporation  had  a  debt  due  to  it 
and  a  lien  on  this  property.  The  right  of 
the  corporation,  or  its  liquidating  trus- 
tees, to  have  this  property  so  sold  as  to 
pay  this  debt,  is  undoubted.  If  in  doing 
this  they  were  compelled,  for  their  own 
protection,  to  buy  off  other  incumbrances, 
so  that  when  sold  and  converted  into 
money  all  of  it  should  be  paid  to  them, 
no  principle  of  law  or  justice  was  vio- 
lated. Zantzingers  v.  Gunton,  19  Wall.  32, 
36,  22  L.  Ed.  96.  See  ante,  "Upon  Trust," 
XI,    B,   1,   e. 

75.  Location  of  mining  claim. — Mc- 
Kinley  v.  Wheeler,  130  U.  S.  630,  631,  32 
L.  Ed.  1048;  United  States  v.  Trinidad 
Coal,  etc.,  Co.,  137  U.  S.  160,  168,  34  L. 
Ed.  640;  Dahl  v.  Montana  Copper  Co., 
132  U.  S.  264,  266,  33  L.  Ed.  325. 

"Section  2319  of  the  Revised  Statutes 
must  be  held  not  to  preclude  a  private 
corporation  formed  imder  the  laws  of  a 
state,  whose  members  are  citizens  of  the 
United  States,  from  locating  a  mining 
claim  on  the  public  lands  of  the  United 
States.  There  may  be  some  question 
raised  as  to  the  extent  of  a  claim  which 
a  corporation  may  be  permitted  to  locate 
as  an  original  discoverer.  It  may  perhaps 
be  treated  as  one  person  and  entitled  to 
locate  only  to  the  extent  permitted  to  a 
single  individual.  That  question,  how- 
ever, is  not  before  us  and  does  not  call  for 
an  expression  of  opinion."  McKinley  v. 
Wheeler,  130  U.  S.  630,  636.  32  L.  Ed. 
1048. 

Vacant  coal  lands. — And  an  incorpo- 
rated company  is  an  "association  of  per- 
sons"  within   the   meaning   of   the   statute 


relating  exclusively  to  the  vacant  coal 
lands  of  the  government,  and,  as  such,  is 
subject  to  the  restriction  as  to  the  num- 
ber of  acres  of  such  lands  that  may 
be  entered  in  its  name.  United  States  v. 
Trinidad  Coal,  etc.,  Co.,  137  U.  S.  160, 
168.  34  L.  Ed.  640.  See  the  titles  MINES 
AND  MINERALS;  PUBLIC  LANDS. 

76.  Control  and  disposition. — United 
States  V.  Robertson,  5  Pet.  641,  670,  8  L. 
Ed.  257. 

77.  Same.— White  Water  Valley  Canal 
Co.  V.  Vallette,  21  How.  414,  424,  16  L 
Ed.  154;  Jones  v.  Guaranty,  etc.,  Co.,  101 
U.  S.  622.  625,  25  L  Ed.  1030.  See,  also, 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176,  29  L  Ed.  121;  Van  Allen  v.  As- 
sessors, 3  Wall.  573,  584,  18  L  Ed.  229. 
See   post,   "Succession,"   XV,    B. 

78.  Violation  of  trust. — Fogg  v.  Blair, 
139  U.  S.  118,  126,  35  L.  Ed.  104. 

While  solvent. — But  if  a  corporation, 
being  solvent  at  the  time,  without  any  ac- 
tual intent  to  defraud  creditors,  disposes 
of  property,  for  an  inadequate  considera- 
tion, or  even  makes  a  voluntary  convey- 
ance of  it,  subsequent  creditors  cannot 
question  the  transaction.  They  are  not 
injured.  They  gave  credit  to  the  debtor 
in  the  status  which  he  had  after  the  vol- 
untary conveyance  was  made.  There  is 
no  more  reason  why  it  should  be  so  ques- 
tioned than  a  like  disposal  by  an  individ- 
ual of  his  property  should  be.  The  same 
principles  of  law  apply  to  each.  Graham 
V.  Railroad  Co.,  102  U.  S.  148,  153,  161,  26 
L.   Ed.  106. 

While  insolvent. — See  ante,  "Corporate 
Property  as  Trust  Fund,"  II,  E. 

Sale  by  directors  for  nonpayment  of  as- 
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4.  Who  May  Raise;  Question. — The  question  whether  a  corporation,  hav- 
ing capacity  to  purchase  and  hold  real  estate  for  certain  defined  purposes,  or  in  cer- 
tain quantities,  has  taken  title  to  real  estate  for  purposes  not  authorized  by  law, 
or  in  excess  of  the  quantity  permitted  by  its  charter,  concerns  only  the  state 
within  whose  limits  the  property  is  situated.  It  cannot  be  raised  collaterally 
by  private  persons  unless  there  be  something  in  the  statute  expressly  or  by  nec- 
essary implication  authorizing  them  to  do  so.'^  There  is  a  distinction  between 
the  right  to  purchase,  and  the  right  to  hold  lands,  and  they  are  very  different 
in  their  consequences ;  the  right  of  a  corporation  in  this  respect  is  like  that  of  an 
alien,  who  has  power  to  take,  but  not  to  hold  lands.*'*^  But  a  court  will  not  make 
itself  the  active  agent  of  the  corporation,  and  aid  it  to  enforce  such  an  unau- 
thorized  acquisition  of   property.^^ 


sessment.— See    the    title     STOCK     AND 
STOCKHOLDERS. 

Conveyance  or  lease. — Whether  a  cor- 
poration, empowered  to  hold  and  convey 
real  estate  for  the  objects  of  its  incorpo- 
ration, may  convey  an  estate  in  fee  or 
any  less  estate  in  lands  which  it  has  pur- 
chased, and  may  therefore  make  a  valid 
lease  of  them  for  any  term  of  years, 
though  extending  beyond  the  limit  of  its 
corporate  existence,  or  not,  as  to  which 
no  opinion  is  expressed,  if  it  so  exceeded 
its  corporate  powers,  yet  it  had  authority 
to  compromise  and  settle  all  claims  by  or 
against  it  under  that  contract,  and  a  new 
note  given  by  such  lessee  in  compromise 
of  his  obligations  under  the  lease,  is  based 
upon  a  legal  and  sufficient  consideration, 
and  is  valid  and  enforcible.  Northern 
Liberty  Market  Co.  v.  Kelly,  113  U.  S. 
199,   202,  28   L.    Ed.   948. 

As    to    effect    of   ultra   vires    lease    gen- 
erally, see  post,  "Ultra  Vires  Acts,"  XIL 
Sale    or   lease    to    officer. — See    the    title 
OFFICERS    AND    AGENTS    OF    PRI- 
VATE CORPORATIONS. 

Pledge  or  lease  as  affecting  state  regu- 
lation.— See  ante,  "Implied  Power,"  II, 
D.  2,  a. 

Transfer  as  affecting  trust  fund  doc- 
trine.—See  ante.  "Corporate  Property  as 
Trust   Fund,"   II,   E. 

79.  Concerns  state  alone,  not  private 
persons.— Fritts  v.  Palmer,  132  U.  S.  282, 
2^1,  393,  33  L.  Ed.  317;  Case  v.  Kelly, 
133  U.  S.  21.  28,  33  L.  Ed.  513;  Cowell  v. 
Springs  Co.,  100  U.  S.  55,  60,  25  L.  Ed. 
547;  Jones  v.  Habersham,  107  U.  S.  174, 
188,  27  L.  Ed.  401;  Blair  v.  Chicago,  201 
U.  S.  400,  450,  50  L.  Ed.  801.  See  Mc- 
Broom  v.  Scottish  Mortgage,  etc.,  Invest. 
Co.,  153  U.  S.  318,  326,  38  L.  Ed.  729.  See, 
also,  McCormick  v.  Market  Bank,  165  U. 
S.  538.  552.  41  L.  Ed.  817.  See  the  title 
BANKS  AND  BANKING,  vol.  3.  p.  1. 

Restrictions  imposed  by  the  charter  of 
a  corporation  upon  the  amount  of  prop- 
erty that  it  may  hold  cannot  be  taken  ad- 
vantage of  collaterally  by  private  persons, 
but  only  in  a  direct  proceeding  by  the 
state  which  created  it.  Jones  v.  Haber- 
sham, 107  U.  S.  174,  188,  27  L.  Ed.  401; 
Runyan  v.  Coster,  14  Pet.  122,  131,  10  L. 
Ed.  382;  Smith  v.  Sheeley,  12  Wall.  358, 
361  20  L.  Ed.  430;  Gold-Minning  Co.  v. 
National  Bank,  96  U.  S.  640.  24  L.  Ed.  648; 


Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  413,  28  L.  Ed.  733; 
Swope  V.  Lefhngwell,  105  U.  S.  3,  26  L. 
Ed.  939;  Fritts  v.  Palmer,  132  U.  S.  282, 
291,  33  L.  Ed.  317.  See  the  title  BANKS 
AND  BANKING,  vol.  3,  p.  67. 

As  to  acquisition  by  foreign  corpora- 
tion.—See  the  title  FOREIGN  CORPO- 
RATIONS. 

Decision  of  question  of  necessity. — 
When  a  corporation  is  authorized  by  stat- 
ute to  hold  real  property  necessary  to  en- 
able it  to  carry  on  its  business,  the  inquiry 
whether  any  particular  real  property  is 
necessary  for  that  business  is  a  matter 
between  the  state  and  the  corporation, 
which  does  not  concern  third  parties. 
Cowell  V.  Springs  Co.,  100  U.  S.  55,  25 
L.  Ed.  547.  See  Fritts  v.  Palmer,  132  U. 
S.   282.   293.   33    L-    Ed.    317. 

80.  Right  to  purchase  and  to  hold  com- 
pared.— Runyan  v.  Coster,  14  Pet.  122,  131, 
10    L.    Ed.   382. 

Neither  the  grantor,  nor  one  who  claims 
under  him,  is  in  a  position  to  question  the 
capacity  of  the  company  to  take  the  title 
after  it  has  paid  to  the  grantor  full  value 
for  the  property.  Myers  v.  Croft,  13  Wall. 
291,  295,  20  L.  Ed.  562;  Smith  v.  Sheeley, 
12  Wall.  358,  20  L.  Ed.  430.  See,  also, 
McCormick  v.  Market  Bank,  165  U.  S. 
538,   552,  41   L.   Ed.   817. 

Conceding  a  corporation  to  be  guilty 
of  usurpation,  where  it  was  still  a  body 
corporate  de  facto,  exercising  at  least  one 
of  the  franchises  which  the  legislature  at- 
tempted to  confer  upon  it,  in  such  a  case 
the  party  who  makes  a  sale  of  real  estate 
to  it,  is  not  in  a  position  to  question  its 
capacity  to  take  the  title,  after  it  has  paid 
the  consideration  for  the  purchase.  Smith 
V.  Sheeley,  12  Wall.  358,  361,  20  L.  Ed. 
430. 

If,  prior  to  the  execution  of  the  deed, 
there  had  been  a  judgment  of  ouster 
against  the  corporation  at  the  instance  of 
the  government,  the  aspect  of  the  case 
would  be  different.  Smith  v.  Sheeley.  12 
Wall.   358,    362,   20    L.    Ed.    430. 

81.  No  right  to  aid  of  court. — Although 
the  limitation  upon  the  power  of  the  cor- 
poration to  receive  land  is  one  which  con- 
cerns the  state  alone,  and  the  title  to  such 
lands  in  a  corporation  can  only  be  de- 
feated by  a  proceeding  in  the  nature  of 
a  quo  warranto  on  behalf  of  the  state,  and 
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As  to  Competency  to  Execute  Trust. — If  the  trusts  under  which  property 
was  devised  to  a  corporation  were  in  themselves  vaHd,  but  the  corporation  in- 
competent to  execute  them,  the  heirs  of  the  devisor  could  not  take  advantage 
of  such  inability;  it  could  only  be  done  by  the  state  in  its  sovereign  capacity,  by 
a  quo  warranto,  or  other  proper  judicial  proceeding.^^ 

Illegality  of  Security  for  Loan,— The  fact  that  a  loan  by  a  corporation 
was  upon  a  security  which  it  was  illegal  for  it  to  take,  cannot  be  set  up  by  the 
borrower  as  a  defense  to  the  enforcement  of  the  security  to  pay  the  loan.^-. 

C.  To  Alienate  Franchise  or  Property  Necessary  Thereto — 1.  Pri- 
vate Corporations  Ge;ne;rally — a.  General  Rule. — A  private  corporation  may 
not  alienate  its  franchises  to  another  corporation  without  special  legislative  au- 
thority therefor;  but  with  such  authority  it  may  do  so.^*  But  where  such 
special  authority  is  given,  the  franchises  may  be  sold  with  the  corporate  prop- 
erty.85  And  the  franchise  or  right  of  being  a  corporation,  unlike  the  property 
and  the  other  franchises  or  powers  and  privileges,  can  never  be  alienated  by  the 
corporation  without  express  authority  and  provision  therefor,  pointing  out  how 
it  may  be  effected.^^ 


while  a  court  might  hesitate  to  declare 
the  title  to  lands  received  already,  and  in 
the  possession  and  ownership  of  the  com- 
pany, void  on  the  principle  that  they  had 
no  authority  to  take  such  lands,  it  is  very 
clear  that  it  will  not  make  itself  the  ac- 
tive agent  in  behalf  of  the  company  in 
violating  the  law  and  enabling  the  com- 
pany to  do  that  which  the  law  forbids. 
Case  V.  Kelly,  133  U.  S.  21,  28,  33  L.  Ed. 
513. 

82.  Competency  to  execute  trust. — 
Vidal  V.  Girard,  2  How.  126,  11  L.  Ed. 
205. 

83.  Loan  on  illegal  security. — National 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed. 
188.  See  the  title  BANKS  AND  BANK- 
ING, vol.  3,  pp.  62,  63. 

84.  Alienation  of  franchises  generally. 
—Branch  v.  Jesup.  106  U.  S.  468,  478,  27 
L.  Ed.  279;  Williamette  Mfg.  Co.  z/.  Bank, 
119  U.  S.  191,  198,  30  L.  Ed.  384.  See  De 
La  Vergne,  etc.,  Mach.  Co.  v.  German 
Sav.  Institution,  175  U.  S.  40,  44  L.  Ed. 
65;  Union  Pac.  R.  Co.  v.  Chicago,  etc., 
R.  Co..  163  U.  S.  564,  606,  41  L.  Ed.  265, 
per,  Shiras,  J.,  dissenting.  See  post, 
"Consolidation  and  Succession,"  XV; 
"Voluntary  Dissolution  and  Surrender  of 
Franchise,"   XVII,   B,  2. 

The  mere  grant  of  franchises  to  a  cor- 
poration carries  with  it  no  power  of 
alienation.  On  the  contrary,  the  general 
rule  is  that,  in  the  absence  of  express  au- 
thority, they  are  incapable  of  alienation. 
And  many  cases  have  arisen  in  which  an 
attempted  alienation  by  the  corporation 
has  been  declared  by  the  courts  to  be 
void,  as  divesting  it  of  the  power  to  dis- 
charge the  duties  imposed  by  the  charter. 
Snell  V.  Chicago,  152  U.  S.  191,  199,  38  L. 
Ed.  408;  Thomas  v.  Railroad  Co.,  101  U. 
S.  71,  25  L.  Ed.  950;  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co..  118  U.  S.  290, 
30  L.  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837, 
followed  in  Oregon  R.,  etc..  Co.  v.  Ore- 
gonian  R.  Co.,  145  U.  S.  52,  36  L.  Ed.  620; 
Central   Transp.    Co,   v.   Pullman's    Palace 


Car  Co.,  139  U.  S.  24,  35  L.  Ed.  55.  See, 
also,  Hartford  Fire  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  175  U.  S.  91,  100,  44  L.  Ed.  84. 

"The  franchise  of  becoming  and  being 
a  corporation  in  its  nature  is  incommuni- 
cable by  the  act  of  the  parties  and  incap- 
able of  passing  by  assignment."  Mem- 
phis, etc.,  R.  Co.  V.  Railroad  Commis- 
sioners, 112  U.   S.   609,   618,  28  L.   Ed.   837. 

Although  at  common  law  they  could,  if 
merely  for  pecuniary  benefit  of  stock- 
holders, by  a  majority  vote  sell  all  their 
property  and  wind  up  their  business. 
Gibbs  V.  Consolidated  Gas  Co.,  130  U  S. 
396,   411,   32    L.    Ed.   979. 

85.  Chesapeake,  etc..  R.  Co.  v.  Miller 
114  U.   S.  176,  185,  29  L.  Ed.  121. 

While  it  is  the  general  rule  that  a  cor- 
poration cannot  dispose  of  its  franchises 
to  another  corporation  without  legisla- 
tive authority,  the  authority  clearly  ex- 
isted in  this  case,  being  fairly  derived 
from  the  legislation  which  affected  the 
two  companies,  without  any  forced  or 
strained  construction  of  its  terms.  Branch 
V.  Jesup,  106  U.  S.  468,  484,  27  L.  Ed.  279. 

Sale  of  franchise. — The  supreme  legis- 
lative power,  which  had  the  right  to  make 
this  corporation,  and  to  which  it  would 
be  subject  more  or  less  in  its  exercise  of 
the  powers  conferred  upon  it,  has  also 
said,  as  it  had  a  right  to  say,  that  it  may 
sell  these  privileges,  may  part  with  them, 
and  may  transfer  them  to  other  persons, 
and  this  language  is  sufficient  warrant  for 
anything  actually  conveyed  by  the  mort- 
gage and  by  the  decree  of  the  court. 
Williamette  Mfg.  Co.  v.  Bank,  119  U  S. 
191,   198,  30  L.   Ed.  384. 

In  Louisiana, — There  is  nothing  in  the 
nature  of  a_  corporate  franchise,  under  the 
law  of  Louisiana,  which  forbids  its  trans- 
fer with  the  other  property  of  the  corpo- 
ration. New  Orleans,  etc.,  R.  Co.  v.  Dela- 
more,  114  U.   S.  501,  509,  29  L.   Ed.   244. 

86.  Franchise  of  corporate  existence, 

New  Orleans,  etc.,  R.  Co.  v.  Delamore, 
114  U.  S.  501,  508.  29  L.  Ed.  244;  Memphis, 
etc.,    R.    Co.    V.    Railroad    Commissioners, 
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b.  Estoppel  to  Attack  Collaterally. — But  a  third  party  may  be  estopped  to 
question  the  vahdity  of  such  transfer  by  proceeding  upon  the  assumption  that 
it  was  vaHd.^^ 

c.  Under  Authority  to  Mortgage. — The  power  given  to  mortgage  the  fran- 
chise of  the  corporation  must  necessarily  include  the  power  to  bring  it  to  sale 
with  the  property  to  make  the  sale  effectual  as  a  means  of  transferring  the  right 
to  use  the  thing  conveyed. ^^  By  the  sale  under  mortgage  foreclosure,  the  mort- 
gage having  been  with  due  authority,  the  title  of  the  mortgagor  corporation  to  its 
franchise  and  property,  except  its  mere  right  to  be  a  corporation,  passes  to  the 
purchaser. ^^ 

d.  Poiver  to  Sell  as  Including  Mortgage. — The  right  to  sell  includes  the  power 
to  mortgage,  and  where  the  charter  itself  gives  unlimited  power  to  the  com- 
pany to  sell  everything  it  had,  including  its  exclusive  right  to  the  hydraulic 
powers  and  privileges  created  by  the  water  which  it  takes  from  a  river,  it  may 
mortgage  such  powers  and  privileges, ^^  although  the  right  to  mortgage  its  rights 

112  U.  S.  609,  619,  28  L.  Ed.  837;  Wil- 
liamette  Mfg.  Co.  v.  Bank.  119  U.  S.  191, 
197,  30  h.  Ed.  384;  Julian  v.  Central  Trust 
Co.,  193  U.  S.  93,  106,  48  L.  Ed.  629; 
Mercantile  Bank  v.  Tennessee,  161  U.  S. 
161,   171,   40   L.   Ed.   656. 

"The  franchise  to  be  a  corporation  is 
therefore  not  a  subject  of  sale  and  trans- 
fer unless  the  law  by  some  positive  pro- 
viston  made  it  so  and  pointed  out  the 
modes  in  which  such  sale  and  transfer 
may  be  effected.  But  the  franchises  to 
build,  own  and  manage  a  railroad  and  to 
take  tolls  thereon  are  not  necessarily  cor- 
porate rights.  They  are  capable  of  exist- 
ing in  and  being  enjoyed  by  natural  per- 
sons, and  there  is  nothing  in  their  nature 
inconsistent  with  their  being  assignable." 
New  Orleans,  etc.,  R.  Co.  v.  Delamore, 
114  U.  S.  501,  508,  29  L.  Ed.  244;  Mem- 
phis, etc.,  R.  Co.  V.  Railroad  Commission- 
ers, 112  U.  S.  609,  619,  28  L.  Ed.  837.  See 
the   title    RAILROADS. 

"The  essential  properties  of  corporate 
existence  are  quite  distinct  from  the  fran- 
chises of  the  corporation.  The  franchise 
of  being  a  corporation  belongs  to  the  cor- 
porators, while  the  powers  and  privileges, 
vested  in  and  to  be  exercised  by  the  cor- 
orate  body  as  such,  are  the  franchises  of 
the  corporation.  The  latter  has  no  power 
to  dispose  of  the  franchise  of  its  mem- 
bers, which  may  survive  in  the  mere  fact 
of  corporate  existence,  after  the  corpo- 
ration has  parted  with  all  its  property  and 
all  its  franchises."  Julian  v.  Central  Trust 
Co.,  193  U.  S.  93,  106.  48  L.  Ed.  629;  Mem- 
phis, etc.,  R.  Co.  V.  Railroad  Commis- 
sioners, 112  U.  S.  609,  619,  28  L.  Ed.  837, 
where  it  was  said,  at  p.  622,  that  it  is 
immaterial  that  the  form  of  the  transac- 
tion is  that  of  a  mortgage,  sale,  or  other 
transfer  inter  partes  of  the  franchise  to 
be  a  corporation.  The  real  transaction, 
in  all  such  cases  of  transfer,  sale,  or  con- 
veyance, in  legal  effect,  is  nothing  more 
or  less,  and  nothing  other,  than  a  sur- 
render or  abandonment  of  the  old  charter 
by  the  corporators,  and  a  grant  de  novo 
of  a  similar  charter  to  the  so-called  trans- 
ferees or  purchasers.  See,  generally, 
ante,  "Corporate  Franchise,"  II,  A,  3. 
Powers  of  president. — See  the  title  OF- 


FICERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS. 

Powers  of  stockholders. — See  the  title 
STOCK   AND   STOCKHOLDERS. 

87.  Estoppel.— Fogg  v.  Blair,  133  U.  S. 
534,  540,  33  L-  Ed.  721.  See  post,  "Ultra 
Vires  Acts,"  XII.  See  the  title  ES- 
TOPPEL. 

88.  Authority  to  mortgage. — Julian  v. 
Central  Trust  Co.,  193  U.  S.  93,  106,  48 
L.  Ed.  629;  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  202  U.  S.  453,  464,  50 
L.   Ed.   1102. 

Where  a  company  is  authorized  to 
mortgage  its  franchises  and  rights,  these 
may  be  sold  and  the  purchaser  acquire 
title  thereto  at  foreclosure  sale,  although 
the  corporate  right  to  exist  may  not  be< 
sold.  (Memphis,  etc.,  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609,  28  L.  Ed. 
837.)  The  power  to  mortgage  the  privi- 
leges and  rights  of  the  corporation  must 
necessarily  include  the  power  to  bring 
them  to  sale  to  make  the  mortgage  ef- 
fectual. (New  Orleans,  etc.,  R.  Co.  v. 
Delamore,  114  U.  S.  501,  29  L.  Ed.  244, 
cited  and  followed  in  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93,  106,  48  L.  Ed. 
629).  But  the  mortgage  in  this  case  cov- 
ered, and  the  decree  passed,  the  contract 
rights  given  originally  to  the  Vicksburg 
Water  Supply  Company  by  the  ordinance 
of  November  18,  1886.  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  202  U.  S.  453. 
464,  50  L.  Ed.  1102,  reaffirmed  in  Vicks- 
burg V.  Vicksburg  Waterworks  Co.,  206 
U.    S.   496,    51    L.    Ed.    1155. 

89.  Julian  v.  Central  Trust  Co.,  193  U. 
S.  93.  101.  48  L.  Ed.  629.  See  post,  "Mort- 
gages,"  XI.   E,   2,  b.     _ 

But  a  sale  under  a  junior  security  must 
be  subordinate  to  one  that  is  prior  and 
paramount.  Successive  sales  of  the  same 
franchises  are  no  more  incompatible  than 
successive  sales  of  the  same  property. 
Galveston  Railroad  v.  Cowdrey,  11  Wall. 
459,   476,   20    L.    Ed.   199. 

90.  Right  to  mortgage. — Williamette 
Mfg.  Co.  V.  Bank,  119  U.  S.  191,  197,  30 
L.  Ed.  384.  See,  also,  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co..  139  U. 
S.    24,    46,    35    L.    Ed.    55. 
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and  privileges,  without  such  special  authority,  may  be  doubted.^^  It  also  ad- 
mits of  doubt  whether  the  mortgagor  corporation  in  this  case  intended,  by  the 
use  of  the  general  language  found  in  this  instrument  describing  what  was  con- 
veyed, to  transfer  all  of  the  powers,  the  privileges,  and  the  franchises  conferred 
upon  it  by  its  charter. ^2 

e.  Sale   utider   Execution. — See   the   title   Executions. 

f.  Effect  on  Powers  and  Corporate  Existence  and  Liabilities. — See  post,  "Suc- 
cession," XV,  B.  The  corporation's  power  to  make  contracts,  to  sue  and  be 
sued,  to  have  a  common  seal,  to  buy  other  lands  and  sell  them,  to  make  by-laws, 
and  to  do  many  other  things,  which  an  incorporated  body  can  do,  and  whifh  are 
described  in  the  second  section  of  its  charter,  did  not  end  with  such  sale,*^  for 
the  corporate  franchise  remains  in  the  old  corporation  until  the  new  one  was 
formed  and  organized,  when  it  was  surrendered  to  the  state  and  regranted  to 
the  latter.9-* 

Right  to  Corporate  Existence  or  to  Form  New  Corporation. — The 
power  to  mortgage  and  to  convey  to  purchasers  under  foreclosure  thereof,  all 
the  property  and  franchises,  does  not  include  the  franchise  of  becoming  and  be- 
ing a  corporation,  in  the  sense  of  acquiring  the  right  to  organize  as  such  under 
the  act  incorporating  the  old  company,  as  successor  to  and  substitute  for  the 
original  company,  as  if  that  act  had  named  them  as  corporators,  and  endowed 
them  with  the  corporate  faculty. ^^    Provisions  of  law  allowing  the  formation  of 


91.  "The  right  of  the  corporation  to 
make  a  mortgage  which  should  cover 
everything  described  in  this  mortgage  un- 
der ordinary  acts  of  incorporation,  or 
provisions  usually  found  in  such  acts, 
might  be  an  interesting  question."  Wil- 
liamette  Mfg.  Co.  v.  Bank,  119  U.  S.  191, 
19€,  30  L.  Ed.  384.  See  post,  "Mort- 
gages," XI,  E,  2,  b. 

92.  Scope  of  language. — Williamette 
Mfg.  Co.  V.  Bank,  119  U.  S.  191,  196,  30 
L.  Ed.  384.  See,  generally,  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

93.  Effect  on  status  and  powers. — Wil- 
liamette Mfg.  Co.  V.  Bank,  119  U.  S.  191, 
197,  30  L.  Ed.  384;  Memphis,  etc.,  R.  Co. 
V.  Railroad  Commissioners,  112  U.  S.  609, 
620,    28    L.    Ed.    837. 

94.  Corporate  existence. — Memphis, 
etc.,  R.  Co.  V.  Railroad  Commissioners, 
112  U.   S.  609,  620.  623,  28   L.   Ed.   837. 

"It  is,  of  course  the  law  in  force  at  the 
time  the  transaction  is  consummated  and 
made  effectual,  that  must  be  looked  to  as 
determining  its  validity  and  effect.  This 
is  the  principle  on  which  this  court  pro- 
ceeded in  deciding  the  case  of  Railroad 
Co.  V.  Georgia,  98  U.  S.  359,  25  L.  Ed. 
185.  The  franchise  to  be  a  corporation 
remained  in,  and  was  exercised  by.  the 
old  corporation,  notwithstanding  the 
mortgage  of  its  charter,  until  the  new  cor- 
poration was  formed  and  organized;  it 
was  then  surrendered  to  the  state,  and  by 
a  new  grant  then  made  passed  to  the  cor- 
porators of  the  new  corporation,  and  was 
held  and  exercised  by  them  under  the 
constitutional  restrictions  then  existing." 
Memphis,  etc.,  R.  Co.  v.  Railroad  Com- 
missioners, 112  U.  S.  609,  623,  28  L.  Ed. 
837.  See  post.  "Corporate  Existence  and 
Formation  of  New  Corporations,"  XV,  A, 
2,  a. 


95.  Right  to  be  or  form  new  corpora- 
tion.— Memphis,  etc.,  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609,  617,  28  L. 
Ed.  837;  Mercantile  Bank  v.  Tennessee, 
161  U.   S.   161,   171,  40   L.    Ed.   656. 

While  it  is  not  claimed  that  the  assign- 
ment of  the  charter,  by  way  of  mortgage 
and  subsequent  judicial  sale,  constituted 
the  purchasers  to  be  the  identical  corpo- 
ration that  the  mortgagor  had  been;  for 
that  would  involve  an  assumption  of  its 
obligations  and  debts  as  well  as  an  ac- 
quisition of  its  privileges  and  exemp- 
tions; yet,  it  is  insisted,  that  it  resulted 
in  another  corporation  in  lieu  of  the  origi- 
nal one.  entitled  to  all  the  provisions  of 
the  charter,  by  relation  to  its  date,  as 
though  it  had  been  originally  organized 
under  it,  such  a  construction  of  the  words 
authorizing  a  mortgage  of  the  charter  and 
works  of  the  company  is  beyond  the 
intention  of  the  law  and  altogether  inad- 
missible. There  is  no  express  grant  of  cor- 
porate existence  to  any  new  body.  Mem- 
phis, etc.,  R.  Co.  V.  Railroad  Commission- 
ers,  112   U.   S.    609,   618.   28    L.    Ed.    837. 

"A  mortgage  of  the  franchises  and 
property  of  a  corporation,  made  in  the 
exercise  of  a  power  given  by  statute, 
confers  no  right  upon  purchasers  at  a 
foreclosure  sale  to  exist  as  the  same  c©r- 
poration,  but  to  reorganize  as  a  new  cor- 
poration subject  to  the  laws  existing  at 
the  time  of  the  reorganization."  Norfolk, 
etc.,  R.  Co.  V.  Pendleton,  156  U.  S.  667, 
673.  39  L.  Ed.  574;  Chesapeake,  etc.,  R. 
Co.  V.  Miller,  114  U.  S.  176,  189,  29  L._  Ed. 
121;  New  Orleans,  etc.,  Co.  v.  Louisiana, 
180  U.   S.   320,  329,   43   L.   Ed.   550. 

The  franchise  cf  being  a  corporation 
need  not  be  implied  as  necessary  to 
secure  to  the  mortgage  bondholders,  or 
the  purchasers  at  a  foreclosure  sale,  the 
substantial  rights  intended  to  be  secured. 
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a  new  corporation  by  the  purchasers  of  a  corporate  franchise  under  foreclosure 
sale,  do  not  constitute  a  contract  on  the  part  of  the  state  with  either  the  cor- 
poration, or  the  mortgagees,  bondholders  or  purchasers  at  foreclosure  sale.''® 
The  state  does  not  part  with  the  franchise  until  it  passes  to  the  organized  cor- 
poration; and,  when  it  is  thus  imparted,  it  must  be  what  the  government  is  then 
authorized  to  grant  and  does  actually  confer.^^ 

■  2.  Quasi  Public  Corporations — a.  Voluntary  Dissolution. — At  common 
law,  corporations  formed  merely  for  the  pecuniary  benefit  of  their  shareholders, 
could,  by  a  vote  of  the  majority  thereof,  part  with  their  property  and  wind  up 
their  business,  but  corporations  to  which  privileges  are  granted  in  order  to  en- 
able them  to  accommodate  the  public,  and  in  the  proper  discharge  of  whose 
duties  the  public  are  interested,  do  not  come  within  the  rule.^^ 

b.    Alienation  of  Franchise  and  Property. — A  corporation  cannot,  without  the 


They  acquire  the  ownership  of  the  rail- 
road, and  the  property  incident  to  it,  and 
the  franchise  of  maintaining  and  operat- 
ing it  as  such;  and  the  corporate  existence 
is  not  essential  to  its  use  and  enjoyment. 
Memphis,  etc.,  R.  Co.  v.  Railroad  Com- 
missioners, 112  U.  S.  609,  619,  28  L.  Ed. 
837. 

96.  Right  to  reorganize  as  contract. — 
Grand  Rapids,  etc.,  R.  Co.  v.  Osborn.  193 
U.  S.  17,  29,  48  L.  Ed.  598;  M-emphis,  etc., 
R.  Co.  V.  Railroad  Commissioners,  112  U. 
S.  609,  28  L.  Ed.  837;  Chesapeake,  etc..  R. 
Co.  V.  Miller,  114  U.  S.  176,  189,  29  L.  Ed. 
121.  See  ante,  "Provisions  of  General 
Law  Not  Amounting  to  Contract,"  VIII, 
C,  1.  b,   (3). 

They  are  merely  matters  of  law  instead 
of  contract,  and  the  right  therein  con- 
ferred upon  purchasers  of  the  corporate 
properties  and  franchises  sold  under  fore- 
closure of  mortgages  thereon,  to  reor- 
ganize and  become  a  new  corporation,  is 
subject  to  the  laws  of  the  state  existing 
or  in  force  at  the  time  of  such  reorgani- 
zation and  the  grant  of  a  new  charter  of 
incorporation,  until  actually  vested  by  or- 
ganization. People  T.  Cook,  148  U.  S.  397, 
410,  37  L.  Ed.  498  thereunder.  Grand 
Rapids,  etc..  R.  Co.  v.  Osborn,  193  U. 
S.  17,  29,  48  L.  Ed.  598;  Memphis,  etc., 
R.  Co.  V.  Railroad  Commissioners,  112  U. 
S.    609,   28    L.    Ed.    837. 

In  People  v.  Cook,  148  U.  S.  397.  407, 
37  L.  Ed.  498,  it  is  said:  "The  principles 
and  reasoning  in  the  decision  of  this  court 
in  Memphis,  etc.,  R.  Co.  v.  Railroad  Com- 
missioners, 112  U.  S.  609,  28  L.  Ed.  837, 
are  directly  applicable  to  the  present  case. 
The  attempt  to  distinguish  the  two  cases 
necessitates  the  drawing  of  distinctions 
too  refined  and  theoretical  to  form  the 
basis  of  sound  judicial  determination.  It 
was  said  by  this  court  in  that  case  (p. 
621):  Tn  many,  if  not  in  most,  acts  of 
incorporation,  however  special  in  their 
nature,  there  are  various  provisions  which 
are  matters  of  general  law  and  not  of 
contract,  and  are,  therefore,  subject  to 
modification  or  repeal.  Such,  in  our  opin- 
ion, would  be  the  character  of  the  right 
in  the  mortgage  bondholders,  or  the  pur- 
chasers at  the  sale  pnder  the  mortgage, 
to  organLze  as  a  corporation,  after  acquir- 


ing title  to  the  mortgaged  property,  by 
sale  under  the  mortgage,  if,  in  the  charter 
under  consideration,  it  had  been  conferred 
in  express  terms,  and  particular  pro- 
vision had  been  made  as  to  the  mode  of 
procedure  to  effect  the  purpose.  It  would 
be  matter  of  law  and  not  of  contract.' " 
See,  also.  Mercantile  Bank  v.  Tennessee, 
161  U.  S.  161.  171,  40  L.  Ed.  656.  See, 
however,  Vicksburg  v.  Vicksburg  Water- 
works Co.,  202  U.  S.  453,  50  L.  Ed.  1102. 
As  to  banks,  see  the  title  BANKS  AND 
BANKING,  vol.  3,  p.   12. 

97.  Memphis,  etc.,  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609.  622,  28  L. 
Ed.  837.  See  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  691,  693,  4  L. 
Ed.  629;  People  v.  Cook,  148  U.  S.  397, 
407.   37  L.   Ed.  498. 

"The  corporations,  mortgagees  and 
bondholders  under  such  circumstances 
acquire  the  rights  subject  to  the  reserved 
power  of  the  legislature  to  enlarge  or  di- 
minish the  franchises  conferred,  and  to 
increase  or  reduce  the  burdens  thereon. 
Purchasers  succeeding  to  properties  and 
franchises  of  corporations  thus  situated 
cannot  occupy  any  better  position  in  re- 
spect to  their  application  for  a  new  char- 
ter of  incorporation."  People  v.  Cook, 
148  U.  S.  397,  411,  37  L.  Ed.  498.  See 
ante,  "Where  Power  Is  Reserved  to 
Amend    or    Repeal,"   VIII,    C,   4. 

Liability  for  debts,  and  privileges  and 
immunities.  —  See  post,  "Succession," 
XV.  B._ 

Impairment  of  contract  obligation  to 
creditors. — See  ante,  "Provisions  of  Gen- 
eral Law  Not  Amounting  to  Contracts," 
VIII,  C,  1,  b,  (3);  "Rights  of  Third  Par- 
ties," VIII,  C,  1,  c. 

Purchase  of  franchises  of  corporation 
of  another  state. — See  ante,  "Incorpora- 
tion in  More  than  One  State."  II,  H,  1,  a. 

Rights  and  liabilities  of  transferee. — 
See   post,   "Succession,"   XV,   B. 

Voluntary  dissolution. — See  post,  "Dis- 
solution. Forfeiture  and  Ouster,"  XVII,  B. 

98.  Disposal  of  property  and  franchises. 
— Gibbs  V.  Consolidated  Gas  Co.,  130  U. 
S.  396,  411.  32  L.  Ed.  979.  See  post.  "Vol- 
untary Dissolution  and  Surrender  of 
Franchise,"  XVII,  B,  2. 
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assent  of  the  legislature,  transfer  its  franchise  to  another  corporation,  and  ab- 
negate the  performance  of  the  duties  to  the  public,  imposed  upon  it  by  its  char- 
ter as  the  consideration  for  the  grant  of  its  franchise. ^^    The  mere  use  of  the 

the  plaintiff  is  empowered  to  contract 
with  other  corporations  'for  the  leasing 
or  hiring  and  transfer  to  them,  or  any  of 
them  '  of  its  'railway  cars  and  other  per- 
sonal property/  is  fully  satisfied  by  con- 
struing It  as  confirming  the  plaintiff's 
"ght  to  do  as  it  had  been  doing,  to  'lease' 
o''  'hire'  (which  are  equivalent  words)  to 
other  corporations  in  the  regular  course 
of  Its  business,  and  to  'transfer'  under 
such  leasing  or  hiring,  its  'railway  cars,' 
and  'other  personal  property,'  either  con- 
nected with  the  cars,  or  at  least  of  the 
same  general  nature  of  tangible  property. 
It  can. hardly  be  stretched  to  warrant  the 
plaintiff  in  making  to  a  single  corporation 
an  absolute  transfer,  or  a  long  lease,  of 
all  that  might  be  comprehended  in  'the 
words  'personal  property'  in  their  widest 
sense,  including  not  only  goods  and  chat- 
tels, but  moneys,  credits  and  rights  of  ac- 
tion. In  any  view,  it  would  be  incon- 
sistent alike  with  the  main  purpose  of  the 
statute,  and  with  the  uniform  course  of 
decision  in  this  court,  to  construe  these 
words  as  authorizing  the  plaintiff  to  de- 
prive itself,  either  absolutely,  or  for  a 
long  period  of  time,  of  the  right  to  exer- 
cise the  franchise  granted  to  it  by  the  leg- 
islature for  the  accommodation  of  the 
public."  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  51.  35  L. 
Ed.    55.  ,  ^ 

The  case  of  New  York,  etc.,  R.  Co  v 
Wnians,  17  How.  30,  15  L-  Ed.  27,  held 
that  a  corporation  which  has  undertaken 
to  construct  and  operate  a  railroad  can- 
not, by  alienating  its  right  to  use,  and  its 
powers  of  control  and  supervision,  avoid 
the  responsibility  that  it  assumed  in  ac- 
cepting the  charter.  The  court  said: 
"The  corporation  cannot  absolve  itself 
from  the  performance  of  its  obligations 
without  the  consent  of  the  legislature " 
Oregon  R.,  etc.,  Co.  v.  Oregonian  R.  Co 
130  U.  S.  1,  23,  32  L.  Ed.  837,  followed  in 
Oregon  R.,  etc.,  Co.  v.  Oregonian  R  Co 
145  U.  S.  52.  36  L.  Ed.  620.  See,  also. 
Green  Bay,  etc.,  R.  Co.  v.  Union  Steam- 
boat Co.,  107  U.  S.  98,  27  L.  Ed.  413- 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc  r' 
Co.,  118  U.  S.  290,  309,  30  L.  Ed.  83; 
Thomas  v.  Railroad  Co..  lOl  U.  S.  71,  83^ 
25  L.  Ed.  950.  And  see  the  title  RAIL- 
ROADS. 

Ability  to  perform  its  own  immediate 
duties  to  the  public  is  the  limitation  on 
the  jus  disponendi  under  consideration. 
Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R  Co 
163  U.  S.  564.  589,  41  L.  Ed.  265.  See  St! 
Louis,  etc..  R.  Co.  v.  Terre  Haute,  etc 
R.  Co..  145  U.  S.  393,  36  L.  Ed.  738; 
United  States  v.  Union  Pac.  R.  Co  160 
U.   S.   1,  40   L.   Ed.   319. 

Under     authority     to     consolidate. See 

post,   "Consolidation,"  XV,  A. 


99.  Alienation  of  franchise  and  prop- 
erty.— Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  49,  35  L- 
Ed.    55. 

Neither  the  grant  of  a  franchise  to 
.  transport  passengers,  nor  a  general  au- 
thority to  sell  and  dispose  of  property, 
empowers  the  grantee,  whUe  it  continues 
to  exist  as  a  corporation,  to  sell  or  to 
lease  its  entire  property  and  franchise  to 
another  corporation.  These  principles 
apply  equally  to  companies  incorporated 
by  special  charter  from  the  legislature, 
and  to  those  formed  by  articles  of  asso- 
ciation under  general  laws.  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  49,  35  L.  Ed.  55.  See,  also, 
Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
25  L.  Ed.  950;  Hartford  Fire  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co..  175  U.  S.  91,  100, 
44  L.  Ed.  84;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290,  309,  30 
L.  Ed.  83;  New  York,  etc.,  R.  Co.  v. 
Winans,  17  How.  30,   15   L.   Ed.  27. 

Where  the  validity  of  the  plaintiff's  in- 
corporation, as  well  as  its  power  to  make 
an  indenture,  however,  depends,  not 
solely  upon  the  original  charter  and  the 
general  laws  under  which  it  came  into 
existence,  but  mainly  upon  a  special  act 
of  the  legislature  of  Pennsylvania  of  Feb- 
ruary 9,  1870,  by  which  the  validity  of 
the  charter  for  the  object  therein  named 
was  clearly  recognized,  the  charter  was 
extended  for  ninety-nine  years,  nearly 
fivefold  the  period  for  which  the  corpo- 
ration was  or  could  have  been  formed 
under  general  laws,  and  the  corporation 
was  expressly  empowered  to  double  its 
capital  stock,  and  "to  enter  into  contracts 
with  corporations  of  this  or  any  other 
state  for  the  leasing  or  hiring  and  trans- 
fer to  them,  or  any  of  them,"  of  its  "rail- 
way cars  and  other  personal  property," 
the  plaintiff,  therefore,  was  not  an  ordi- 
nary manufacturing  corporation,  such  as 
might,  like  a  partnership  or  an  individual 
engaged  in  manufactures,  sell  or  lease  all 
its  property  to  another  corporation.  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co..   139   U.   S.   24,   50,  35    L.    Ed.    55. 

"The  evident  purpose  of  the  legislature, 
in  passing  the  statute  of  1870,  was  to  en- 
able the  plaintiff  the  better  to  perform  its 
duties  to  the  public,  by  prolonging  its 
existence,  doubling  its  capital,  and  confirm- 
ing, if  not  enlarging,  its  powers.  An  in- 
tention that  it  should  immediately  abdi- 
cate those  powers,  and  cease  to  perform 
those  duties,  is  so  inconsistent  with  that 
purpose,  that  it  cannot  be  implied,  with- 
out much  clearer  expressions  of  the  leg- 
islative will  looking  towards  that  end, 
than  are  to  be  found  in  this  statute."  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co..  139  U.  S.  24,  51,  35  L.  Ed.  55. 
"The  provision  of  this  statute,  by  which 
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word  "assigns"  in  the  charter  will  not  confer  the  power.^  Nor  a  provision  for 
dissolution  by  voluntary  act  of  incorporators,  with  disposition  of  its  property 
by  distribution  of  its  profits,  sale  of  shares  of  stock  or  other  lawful  disposition 
of  its  efifects.2 

c.  Agreements  Disabling  from  Performance  of  Duties. — It  is  too  well  set- 
tled to  admit  of  doubt  that  a  corporation  cannot  disable  itself  by  contract  from 
performing  the  public  duties  which  it  has  undertaken,  and  by  agreement  com- 
pel itself  to  make  public  accommodation  or  convenience  subservient  to  its  pri- 
vate interests.' 

D.  To  Acquire  Corporate  Stock — 1.  In  Itself. — Unless  prohibited  by 
law,  an  incorporation  may  become  the  holder  of  a  portion  of  its  own  shares.** 

2.  In  Another  Corporation. — To  Control  Other  Corporations. — As  the 
powers  of  corporations,  created  by  legislative  act,  are  limited  to  such  as  the  act 
expressly  confers,  and  the  enumeration  of  these  implies  the  exclusion  of  all 
others,  it  follows  that,  unless  express  permission  be  given  to  do  so,  it  is  not 
within  the  general  powers  of  a  corporation  to  purchase  the  stock  of  other  cor- 
porations for  the  purpose  of  controlling  their  management.^     It  cannot  be  done 


1.  Oregon  R.,  etc.,  Co.  v.  Oregonian  R. 
Co.,  130  U.  S.  1,  30,  32  L.  Ed.  837,  fol- 
lowed in  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian R.  Co.,  145  U.  S.  52,  36  L.  Ed.  620. 
See  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  47,  35  L. 
Ed.   55. 

2.  Provision  for  voluntary  dissolution 
and  disposal  of  property. — Oregon  R..  etc., 
Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1,  35, 
32  L.  Ed.  837,  reaffirmed  in  Oregon  R., 
etc.,  Co.  V.  Oregonian  R.  Co.,  145  U.  S. 
52,  36  L.  Ed.  620.  See  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U. 
S.    24.    49,    35    L.    Ed.    55. 

3.  Disabling  agreements. — Gibbs  v.  Con- 
solidated Gas  Co.,  130  U.  S.  396,  410,  32 
L.  Ed.  979;  Jacksonville,  etc.,  R.  &  Nav. 
Co.  V.  Hooper,  160  U.  S.  514,  524,  40  L.  Ed. 
515;  New  York,  etc.,  R.  Co.  v.  Winans, 
17  How.  30,  15  L.  Ed.  27;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U. 
S.  %A,  42.  35  L.  Ed.  55;  Snell  v.  Chicago, 
152  U.  S.  191,  199,  38  L.  Ed.  408;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc..  R.  Co., 
118  U.  S.  290,  30  L.  Ed.  83.  See,  also, 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc., 
R.    Co.,   175   U.   S.   91,   100,   44   L.   Ed.   84. 

"Where,"  says  Mr.  Justice  Miller,  de- 
livering the  opinion  of  the  court  in 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  83, 
25  L.  Ed.  950,  "a  corporation,  like  a  rail- 
road company,  has  granted  to  it  by  char- 
ter a  franchise  intended  in  large  measure 
to  be  exercised  for  the  public  good,  the 
due  performance  of  those  functions  being 
the  consideration  of  the  public  grant,  any 
contract  which  disables  the  corporation 
from  performing  those  functions,  which 
undertakes  without  the  consent  of  the 
state  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to 
relieve  the  grantees  of  the  burden  which 
it  imposes,  is  a  violation  of  the  contract 
with  the  state  and  is  void  as  against  pub- 
lic policy."  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  411,  32  L.  Ed.  979;  See 
New  York,  etc.,  R.  Co.  v.  Winans,  17 
How.  30,  15  L.  Ed.  27. 


Where,  considering  the  long  term  of 
the  indenture,  the  perishable  nature  of 
the  property  transferred,  the  large  sums 
to  be  paki  quarterly  by  the  defendant  l>y 
way  of  compensation,  its  assumption  of 
the  plaintiff's  debts,  and  the  frank  avowal, 
in  the  indenture  itself,  of  the  intention  of 
the  two  corporations  to  preverrt  competi- 
tion and  to  create  a  monopoly,  there  can 
be  no  doubt  that  the  chief  consideration 
for  the  sums  to  be  paid  by  the  defendant 
was  the  plaintiffs  covenant  not  to  en- 
gage in  the  business  of  manufacturing, 
using  or  hiring  sleeping  cars;  and  that 
the  real  purpose  of  the  transaction  was, 
under  the  guise  of  a  lease  of  personal 
property,  to  transfer  to  the  defendant 
nearly  the  whole  corporate  franchise  of 
the  plaintiff,  and  to  continue  the  plain- 
tiff's existence  for  the  single  porpose  of 
receiving  compensation  for  not  perform- 
ing its  duties,  the  necessary  conclusion 
from  these  premises  is,  that  the  contract 
sued  on  was  unlawful  and  void,  because 
it  was  beyond  the  powers  conferred  upon 
the  plaintiff  by  the  legislature,  and  be- 
cause it  involved  an  abandonment  by  the 
plaintiff  of  its  duty  to  the  public.  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  52,  35  L.  Ed.  55.  See,  gen- 
erally, ante,  "Classification,"  TT,  B.  See 
the  title  RAILROADS,  and  the  other 
pr'""  service  corporation  titles,  such  as 
GA^,  STREET  RAILWAYS:  etc. 

4.  Its  own  stock. — Commissioners  v. 
Thayer,  94  U.  S.  631,  643,  24  L.  Ed.  133. 

Banks  and  bank  stock. — See  the  title 
BANKS   AND    BANKING,   vol.    3,   p.    1. 

5.  To  acquire  control  of  other  corpora- 
tions.— De  La  Vergne,  etc.,  Co.  v.  Ger- 
man Savings  Inst.,  175  U.  S.  40,  54,  44  L. 
Ed.  65;  First  Nat.  Bank  v.  National  Ex- 
change Bank,  92  U.  S.  122,  128,  23  L.  Ed. 
679;  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
161   U.   S.  677,  698,  40  L.   Ed.   849. 

Indeed  the  purchase  of  such  stock  in  a 
rival  and  competing  line  of  railroad  is 
held  to  be  contrary  to  public  policy  and 
void.     Louisville,  etc.,  R.  Co.  v.  Kentucky, 
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under  authority  to  purchase  other  property  necessary  for  their  business.^  But 
an  agreement  between  two  telegraph  companies  under  which  one  was  to  con- 
struct Hnes  of  telegraph  for  the  other  and  was  to  receive  in  return  mortgage 
bonds  of  the  other  company,  which  were  afterwards,  by  a  supplementary  agree- 
ment, exchanged  for  stock  in  that  corporation,  violated  no  principle  of  law  and 
no  rule  of  good  morals ;  and  if  it  had  been  fully  carried  out,  it  is  probable  that 
both  parties  would  have  realized  from  it  the  benefits  which  they  anticipated, 
although  the  two  corporations  were  thus  brought  under  one  management  and 
control. '''  The  ownership  by  one  corporation  of  the  stock  of  another  will  not  of 
itself  prevent  the  creation  of  a  new  and  independent  lien  upon  the  property 
of  the  latter.8 


161  U.  S.  677,  698,  40  L.  Ed.  849.  And  see 
Dodge  V.  Woolsey,  18  How.  331,  342,  15 
L.    Ed.   401 

New  York  manufacturing  corporations. 
— Under  the  laws  of  New  York  providing 
for  the  organization  of  manufacturing 
corporation's,  such  corporations  are  not 
authorized  to  purchase  the  stock  of  a 
rival  corporation  for  the  purpose  of  sup- 
pressing competition  and  obtaining  the 
management  of  such  corporation.  De  La 
Vergne,  etc.,  Co.  v.  German  Savings  Inst., 
175  U.  S.  40,  48,  44  L.  Ed.  65.  See  New 
York  Laws,  1848,  1853,  ch.  333,  and  1866, 
ch.  838,  amendatory  thereof;  Rev.  Stat.  N. 
Y.    1889,  vol.   3,   p.    1967. 

Not  only  is  this  true  as  a  general  rule, 
but  by  the  law  of  the  state  of  New  York, 
under  which  this  corporation  was  organ- 
ized, i.  e.:  "An  act  to  authorize  the  for- 
mation of  corporations  for  manufactur- 
ing, mining,  mechanical  and  chemical 
purposes,"  passed  February  17,  1838,  it  was 
declared  in  section  eight  that  "it  shall  not 
be  lawful  for  such  company  to  use  any  of 
their  funds  for  the  purpose  of  any  stock 
in  any  other  corporation."  This  language 
is  clear  and  explicit,  and  evidently  covers 
purchases  of  stock  in  other  corporations, 
whether  engaged  in  the  same  or  different 
business.  De  La  Vergne,  etc.,  Co.  v. 
German  Savings  Inst.,  175  U.  S.  40,  55, 
44    L.    Ed.    65. 

In  the  Revised  Statutes  of  New  York 
of  1889,  c.  18,  vol.  3,  p.  1959,  there  is  also 
an  act  permitting  manufacturing  com- 
panies to  increase  or  diminish  their  capi- 
tal stock  to  any  amount  which  may  be 
sufficient  and  proper  for  the  purposes  of 
the  corporation,  and  also  to  extend  their 
business  to  any  other  manufacturing 
business  subject  to  the  provision  of  the 
act.  That  neither  of  these  acts  were  in- 
tended to  give  authority  to  corporations 
to  purchase  stock  of  other  corporations 
engaged  in  the  same  business  is  evident 
from  a  subsequent  act  approved  June  7, 
1890,  to  take  effect  May  1,  1891,  §  40.  This 
act  of  1890  refers  to  loans  and  not  to 
purchases  of  such  stocks.  De  La  Vergne, 
etc.,  Co.  V.  German  Savings  Inst.,  175  U. 
S.    40,   57,   44    L.    Ed.   65. 

The  truth  is,  that  the  legislature  of 
New  York,  instead  of  repealing  the  pro- 
hibitory clause  in  the  original  act  of  1848, 
concerning  the  purchase  of  stock  in  other 
corporations,  has  modified  it  but  slightly, 
4  U  S  Enc— 47 


by  slow  degrees,  and  in  special  cases,  by 
the  acts  mentioned  here,  to  enable  a 
manufacturing  corporation  to  control 
more  perfectly  its  own  legitimate  busi- 
ness operations,  and  has  thereby  mani- 
fested the  more  clearly  its  intention  to 
preserve  the  original  inhibition.  De  La 
Vergne,  etc.,  Co.  v.  German  Savings  Inst., 
175   U.   S.   40,  58,   44   L.   Ed.   65. 

6.  Authority  to  purchase  "property  nec- 
essary for  their  business." — Under  the 
authority  to  purchase  "other  property 
necessary  for  their  business,"  it  was  not 
competent  for  manufacturing  corporations 
to  purchase  the  stock  of  other  similar  cor- 
porations. Its  evident  object  was  to  per- 
mit manufacturing  corporations  to 
purchase  mines  from  which  they  could  ex- 
tract their  own  ore,  or  manufactories  of 
raw  material,  such  as  pig  iron  or  lumber, 
which  could  furnish  to  them  material  to 
be  worked  up  into  their  own  products; 
and  in  case  such  purchases  involved  a 
larger  outlay  than  their  present  re- 
sources would  justify,  to  issue  new  stock 
"to  the  amount  of  the  value  thereof  in 
payment  therefor."  But  there  is  nothing 
to  indicate  that  the  legislature  intended 
to  authorize  them  to  purchase  the  stock 
of  competing  corporations,  or  corpora- 
tions engaged  in  other  business.  It  is 
only  property  necessary  for  their  own 
current  business  they  were  authorized  to 
purchase.  De  La  Vergne,  etc.,  Co.  v. 
German  Savings  Inst.,  175  U.  S.  40,  54,  44 
L.  Ed.  65.  See  New  York  Laws,  1853, 
ch.  333,  amending  act  of  1848,  and  of  1866, 
ch.   838,   for  a   similar  purpose. 

7.  Exchange  of  bonds  for  stock. — 
United  Lines  Tel.  Co.  v.  Boston  Safe 
Deposit,  etc.,  Co.,  147  U.  S.  431,  447.  37 
L.    Ed.    231. 

Nor  is  there  any  force  in  the  objection 
that  the  agreement  was  ultra  vires,  on  the 
part  of  the  former  company.  The  stat- 
utes of  New  York  authorized  and  justi- 
fied it.  United  Lines  Tel.  Co.  v.  Boston 
Safe  Deposit,  etc.,  Co.,  147  U.  S.  431,  447, 
37    L.    Ed.    231. 

8.  Creation  of  lien. — Central  Trust  Co.  ^f. 
Kneeland,  138  U.  S.  414,  423,  34  L.  Ed. 
1014. 

Bank.— See    the     title     BANKS     AND 
BANKING,  vol.  3,  p.  1. 
Railroads.— See  the  title  RAILROADS. 
Creation      of      monopoly     and      cense- 
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E.    To   Borrow   Money   and   Execute    Evidence    of   Debt — 1.    In    Gen- 

ERAi.. — Private  corporations  may  borrow  money,  or  become  parties  to  negotiable 
paper  in  the  transaction  of  their  legitimate  business,  miless  expressly  prohibited; 
and  until  the  contrary  is  shown,  the  legal  presumption  is  that  their  acts  in  that 
behalf  were  done  in  the  regular  course  of  their  authorized  business.^  When  a 
corporation  has  power,  under  any  circumstances,  to  issue  negotiable  securities, 
the  decision  of  this  court  is  that  the  bona  fide  holder  has  a  right  to  presume 
they  were  issued  under  the  circumstances  which  give  the  requisite  authority, 
and  they  are  no  more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of 
such  a  holder  than  any  other  commercial  paper. ^^ 

2.  Corporate  Bonds  and  Mortgages — a.  Bonds. — As  to  power  to  execute, 
see  ante,  "In  General,"  XI,  E,  1. 

Negotiability. — See  the  title  Bonds,  vol.  3,  p.  415. 

Privity  of  Bondholders  and  Stockholders. — See  post,  "In  General,'' 
XV,  B,  1. 

Railroad  Bonds  and  Mortgages. — See  the  titles  Mortgages  and  Deeds  of 
Trust;  Railroads. 

Reorganization  and  Rights  of  Bondholders. — See  post,  "Reorganiza- 
tion," XVI. 

Definition  and  Terms  Controlling. — Corporate  bonds  are  the  representa- 
tives of  money,  being  issued  for  sale  in  negotiable  form.^i 

quences  thereof.— See  the  title  MONOP- 
OLIES  AND  CORPORATIONS. 

Injunction  against. — See  the  title  IN- 
JUNCTIONS. 

Character,  as  bailment  or  trust,  of 
acquisition  of  controlling  interest. — See 
the  title  MONOPOLIES  AND  COR- 
PORATE  TRUSTS. 

9.  Borrowing  money  and  executing  evi- 
dence of  debt.— Railroad  Co.  v.  Howard, 
7  Wall.  392,  412,  19  L.  Ed.  117;  Hill  v. 
Memphis,  134  U.  S.  198.  203,  33  L.  Ed.  887; 
Planters'  Bank  v.  Sharp,  6  How.  301,  323, 
12    L.    Ed.    447. 

"Private  corporations  created  for  pri- 
vate purposes  may  contract  debts  in  con- 
nection with  their  business,  and  issue 
evidences  of  them  in  such  form  as  may 
best  suit  their  convenience."  Hill  V- 
Memphis,  134  U.  S.  198,  203,  33  L.  Ed. 
887.  .  . 

In  the  course  of  their  legitimate  busi- 
ness, corporations  may  make  a  bond, 
mortgasre,  note,  or  draft.  White  Water 
Valley  Canal  Co.  v.  Vallette,  21  How.  414, 
424,   IC   L.    Ed.   154. 

10.  Prima  facie  validity.— Supervisors 
V  Schenck,  5  Wall.  772,  784,  18  L.  Ed. 
556;  Gelpcke  v.  Dubuque,  1  Wall.  175,  203, 
17  L  Ed.  520.  See  the  titles  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  257; 
BONDS,  vol.  3,  p.  382. 

"One  who  takes  from  a  railroad  or 
business  corporation,  in  good  faith,  and 
without  actual  notice  of  any  inherent  de- 
fect, a  negotiable  obligation  issued  by 
order  of  the  board  of  directors,  signed 
by  the  president  and  secretary  in  the 
name  and  under  the  seal  of  the  corpora- 
tion, and  disclosing  upon  its  face  no  want 
of  authority,  has  the  right  to  assume  its 
validity,  if  the  corporation  could,  by  any 
action  of  its  officers  or  stockholders,  or 
of  both,  have  authorized  the  execution 
and   issue   of   the   obligation."  .    Louisville, 


etc.,  R.  Co.  V.  Louisville  Trust  Co.,  174 
U.    S.    552,    573,   43   L.    Ed.    1081. 

Under  the  Iowa  law,  the  fact  that  the 
corporation  contracted  a  debt  in  excess 
of  the  charter  or  statutory  limitation  did 
not  render  the  debt  void,  but,  on  the  con- 
trary, such  debt,  by  the  settled  rule  in 
Iowa,  was  merely  voidable,  and  was  en- 
forceable against  the  corporation  and 
those  holding  under  it,  and  gave  rise 
only  to  a  right  of  action  on  the  part  of 
the  state  because  of  the  violation  of  the 
statute,  or  entailed,  it  would  seem,  a 
liability  on  the  officers  of  the  corporation 
for  the  excessive  debt  so  contracted.  The 
supreme  court  followed  these  decisions 
in  construing  the  Iowa  law.  Sioux  Citj% 
etc.,  Warehouse  Co.  v.  Trust  Co.,  173  U. 
S.   99,   111,   43   L.    Ed.   628. 

Formality  in  execution. — See  ante, 
"Formality  of  Execution  and  Proof 
Thereof,"  XI,  A,  3,  c.  _ 

Notes  for  ultra  vires  purchase. — See 
post,  "Void  Where  Want  of  Power  Ab- 
solute,"  XII,   B,   1. 

Note  in  compromise  of  claim  under 
lease. — See  ante,  "Control  and  Disposition 
Thereof,"   XI,   B,   3. 

Priorities. — See  post,  "Insolvency, 
Winding  Up,  Dissolution  and  Forfeiture." 
XVII. 

Preferences  generally. — See  post, 
"Power  to   Create   Preferences,"   XI,   F,  1. 

Execution  by  officers  •  or  ao;en*3. — See 
the  title  OFFICERS  AND  AGENTS  OF 
PRIVATE    CORPORATIONS. 

11.  Definition. —  Bailey  v.  Railroad  Co., 
22  Wall.  604.  636,  22  L.  Ed.  840. 

Terms. — The  corporate  bonds  being  the 
principal  thing  containing  the  obligation 
of  the  companj^  and  the  mortgage  a  mere 
security  to  insure  the  performance  of  that 
obligation,  the  terms  of  the  bonds  should 
control.  Railway  Co.  v.  Sprague,  103  U. 
S.  756,  761,  26  L.   Ed.  554. 


CORPORATIONS.  739 

Consideration. — A  constitutional  prohibition  against  issuing  corporate  bonds 
except  for  money  or  property  actually  received  or  labor  done,  and  against  the  fic- 
titious increase  of  indebtedness,  was  intended  to  protect  stockholders  and  guard 
the  public  against  absolutely  worthless  securities.  It  does  not  necessarily  indi- 
cate a  purpose  to  make  the  validity  of  every  issue  of  bonds  by  a  private  corpora- 
tion depend  upon  the  inquiry  whether  the  money,  property,  or  labor  actually 
received  therefor  was  of  equal  value  in  the  market  with  the  bonds  so  issued.^2 

Sale  of  Bonds  or  Pledge  as  Collateral  Security. — Where  a  corporation  is 
authorized  by  law  to  sell  its  bonds,  the  fact  that  collateral  security  was  exacted 
for  their  payment  is  not  irreconcilable  with  a  sale.^' 

Demand  of  Payment. — Where  a  corporation  is  insolvent,  and  has  no  funds 
at  the  place  where  its  bonds  are  payable,  demand  of  payment  at  such  place  need 
not  be  made  before  suit  brought  to  foreclose  its  mortgages  executed  to  secure 
the  bonds. !•* 

Guaranty  by  State  and  Subsidiary  Stipulation  for  Payment  in  Coin. 

Where  bonds  of  a  corporation,  as  prepared  for  issue  and  sale,  promise  pay- 
ment in  lawful  money,  and,  as  such,  were  guaranteed  by  a  state,  a  stipulation 
that  they  shall  be  paid  in  coin,  subsequently  indorsed  on  them  by  the  corpora- 
tion, in  accordance  with  the  requirement  of  purchasers  from  it,  is  supplementary 
and  subsidiary,  and  binds  only  the  corporation  itself. ^^ 

Lien  by  Implication. — It  has  been  held  that  a  loan  of  money  to  a  corpora- 
tion, under  the  terms  of  the  statute  authorizing  same,  where  the  whole  transac- 
tion consists  in  a  loan  of  the  bonds  to  the  corporation,  and  a  pledge  of  its  stock 
with  power  of  sale,  gave  no  prior  lien  or  mortgage  on  the  property  of  the  cor- 
poration.^^ 

Coupons. — See  the  title  Coupons." 

b.  Mortgages. — In  General — The  jus  disponendi  of  a  private  corporation  at 
common  law  was  without  limit  or  qualification,  and  extended  to  morto-ao-es  given 
to  secure  the  payment  of  debts,  and  a  mortgage  for  future  advances  was  recoo-- 
nized  as  valid  by  the  common  law.  It  is  believed  they  are  held  valid  throuo-hout 
the  United  States,  except  when  forbidden  by  the  local  law.^^ 

12.  Consideration  and  prima  facie  v.  Tyson.  16  Pet.  1.  10  L.  Ed.  86.5-  Oates 
validity. — It  is  not  clear,  from  the  words  v.  National  Bank,  100  U.  S.  2.39,  25' L  Ed. 
used,  that  the  framers  of  that  instrument  580;  Railroad  Co.  v.  National  Bank  103 
intended    to    restrict    private    corporations  U.  S.  14,  26  L-  Ed.  61. 

— at  least,  when  acting  with  the  approval  14.    Demand  of  payment. Shaw  v.  Bill 

of  their  stockholders — in  the   exchange  of  95  U.  S.  10,  24  L.   Ed.  333.     See  the  titles' 

their  bonds  for  money,  property,  or  labor.  CHATTEL  MORTGAGES,  vol.  3.  p.  699; 

upon    such    terms    as    they    deem    proper;  MORTGAGES       AND       DEEDS       OF 

provided,  always,  the  transaction  is  a  real  TRUST. 

one,  based  upon  a  present   consideration,  15.     Guaranty    by    state    and    effect    of 

and    having    reference    to    legitimate    cor-  subsidiary      stipulation. — Wallace      v. 

porate  purposes,  and  is  not  a  mere  device  Loomis,  97  U.  S.  146,  24   L.  Ed.  895.     See 

to    evade    the    law    and    accomplish    that  the    titles    BONDS,   vol.    3,   p.    382-    PAY- 

which   is   forbidden.      Memphis,   etc..    Rail-  MENT.                                      '      '        "'       ^ 

road  V.  Dow,  120  U.  S.  287,  299,  30  L.  Ed.  16.   Implied  lien.— Cincinnati  v    Mor^^an 

595.  3   Wall.   275.   291,    18   L.    Ed.    146.      Seethe 

13.  Sale.— Junction  R.  Co.  v.  Bank,  12  titles  CHATTEL  MORTGAGES,  vol.  .3, 
Wall,   226.  231,  20   L.   Ed.   385.  P-    699;    PLEDGE    AND    COLLATERAL 

Pledgees  as  bona  fide  purchasers. — The  SECLIRITY. 

takers    of    corporate    bonds    as    collateral  17.     Usury     as     defense. — See     the     title 

security   for   a   valid   debt   for   which    they  USURY._ 

held    no    other    security,    and    which    the  Commissions     on     sale. — See     the     title 

bonds  fell  far  short  of  securing,  after  ap-  BROKERS,_  vol.    3,    p.    531. 

plying  these  and  other  assets  to  the  debts  Construction     of    agreement     for    com- 

for  which  they  were  pledged,  were  there-  missions.— See    the    title    RAILROADS. 

fore  purchasers   for  value,  and   entitled  to  18.      Power      to      mortgage. Jones      v. 

all  the  rights  of  bona  fide  holders  for  value,  Guaranty,  etc.,  Co..  101   U.   S.   622.  625.  2.5 

among  which   is  the  right  to  enforce  pay-  L.    Ed.    1030;    White    Water   Valley   Canal 

ment   from   the   stockholders   of   the   com-  Co.   v.   Vallette.   21    How.    414.   424,   16    L. 

pan  v.     American    File    Co.   v.    Garrett.    110  Ed.    154;    Lawrence    v     Tucker     23    How' 

U.  S.  288,  294,  28  L.  Ed.  149,  citing  Swift  14,  16  L.  Ed.  474.     See  ante,  "To  Alienate 
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Mortgages  Authorized  by  Stockholders. — Where  a  mortgage  was  ex- 
pressly authorized  by  the  stockholders,  they  cannot  claim  that  the  directors  in 
executing  the  instrument,  which  they  had  themselves  authorized,  were  guilty  of 
any  breach  of  duty  to  them.^^ 

By  Procuration. — As  a  corporation  can  act  only  by  its  agents,  although  a 
corporate  mortgage  describes  the  individual  obligation  of  A,  its  president,  as 
the  obligation  to  be  secured  instead  of  the  debt  of  the  corporation  (B),  yet 
where,  in  all  that  A  did  he  acted  as  the  agent  of  the  company,  and  it  would  in- 
volve an  utter  perversion  of  the  facts  to  hold  that  he  and  not  that  company  was 
the  principal  debtor  to  mortgagee  C,  it  was  the  corporation's  debt  that  was  se- 
sured.^'' 


Franchise,         or         Property       Necessary 
Thereto,"    XI,    C. 

To  secure  future  advancements. — A 
corporation  of  New  York  having  au- 
thority to  mortgage  its  property  for  the 
purpose  of  carrying  on  its  business  is 
not  prohibited  by  the  laws  of  that  state 
from  executing  such  a  mortgage  to  secure 
the  payment  of  money  to  be  thereafter 
advanced.  Jones  v.  Guaranty,  etc.,  Co., 
101  U.   S.   622,  25  L.   Ed.   1030. 

Execution. — See  ante,  "Corporate  Seal 
and   Deed,"   II,   G. 

Where,  in  their  business  proceedings, 
generally,  as  well  as  in  the  execution  of  a 
mortgage,  three  individuals  assumed  to 
act  as  a  corporation,  but  they  were  not 
authorized  to  act  in  this  capacity,  the 
acts  of  these  individuals,  in  their  assumed 
character  as  corporators,  are  not  void. 
They  may  not  hold  themselves  out  to  the 
world  as  entitled  to  certain  corporate 
pfivdeges,  when  they  were  not  so  entitled; 
and  afterwards  avoid  their  contract  on 
this  ground,  but  that  these  individuals, 
not  being  responsible  on  their  contracts 
as  a  corporation,  are  liable  as  copartners, 
is  too  clear  to  admit  of  doubt.  The  prop- 
erty of  the  company,  both  real  and  per- 
sonal, was  vested  in  them,  and  they 
controlled  its  entire  operations.  The  mort- 
gage deed  was  executed  on  the  20th  of 
November,  1837.  And  it  appears  from  the 
record,  that  G.  and  D.  unanimously  re- 
solved, that  the  mortgage  should  be 
executed  by  G.,  as  agent  of  the  corpora- 
tion. And  it  was  accordingly  executed 
on  that  day.  All  those  parts  of  the  deed, 
which  refer  to  the  corporation,  including 
the  corporate  seal,  may  be  rejected  as 
surplusage,  which  do  not  vitiate  it.  They 
are  considered  as  merely  descriptive,  and 
being  false  in  fact,  can  have  no  eflfect  on 
the  deed.  The  seal  of  one  partner  to  a 
deed,  with  the  assent  of  the  copartner, 
will  bind  the  firm.  The  mortgage  was 
valid  as  respects  the  rights  involved  in 
this  suit,  and  conveyed  title  to  the  per- 
sonalty embraced  in  it.  Anthony  v.  But- 
ler, 13  Pet.  421,  432,  10  L.  Ed.  229. 

Money   obtained   on   ultra   vires   securi- 
ties.— See   post,    "Ultra   Vires    Acts,"   XII. 
Railroad      mortgages. — See      the      title 
RAILROADS. 

Right  to  set  up  ultra  vires. — See  post, 
"Right  of  Complaint  or  Restraint  Gen- 
erally," XII,  C,  1. 


Priority  with  reference  to  judgments 
for  torts. — See  post,  "Distribution  and 
Priorities,"   XVII,   A.   2. 

Effect  of  fraud.— See  the  title  FRAUD 
AND   DECEIT. 

Effect  of  illegality  of  object  of  in- 
corporation.— See  ante,  "Objects  and 
Consideration,"  IV,  A,  1,  a. 

Effect  of  insolvency. — See  post,  "As  to 
Debts,  Contracts  and  Other  Liabilities," 
XVII,  C,  2. 

19.  Authority  of  stockholders. — Sanford 
Fork  &  Tool  Co.  v.  Howe,  etc.,  Co.,  157  U. 
S.    312,   317,   39   L.    Ed.    713, 

Where  a  corporation  had  a  domicile  in 
each  state,  the  corporators  or  sharehold- 
ers could,  in  the  absence  of  any  statu- 
tory provision  to  the  contrary,  hold  meet- 
ings and  transact  corporate  business  in 
any  one  state,  so  as  to  bind  the  corpora- 
tion in  respect  to  its  property  everywhere, 
and  a  corporate  mortgage  so  authorized 
is  valid.  Graham  v.  Boston,  etc.,  R.  Co., 
118   U.   S.   161,   169,  30  L.    Ed.   196, 

The  irregularity,  if  any,  in  such  an  au- 
thority, was  one  which  the  legislatures  of 
the  four  states  could  rectify,  as  they  did, 
because  all  of  them,  acting  together  for 
the  one  purpose,  could  have  authorized  in 
advance  the  holding  of  the  meeting  at 
New  York.  Graham  v.  Boston,  etc,  R. 
Co.,  118  U.  S.  161,  170,  30  L.  Ed,  196; 
Grenada  County  Supervisors  v.  Brogden, 
112  U.  S.  261,  28  L,  Ed,  704;  Anderson  v. 
Santa  Anna,  116  U,  S.  356,  29  L.  Ed.  633. 
See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

Mortgage  authorized  at  directors  meet- 
ing held  out  of  state. — See  the  title  OF- 
FICERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS, 

20.  Execution  by  agent. — A.,  as  presi- 
dent of  B.,  a  corporation,  applied  to  C. 
for  a  loan.  The  latter  then  advanced 
$50,000,  taking  therefor  a  note  of  B.,  pay- 
able to  the  order  of  D.  &  Co. — of  which 
firm  A.  was  a  member — and  bearing  their 
indorsement,  A.  also  stipulated  to  deliver 
to  C.,  B.'s  mortgage  on  its  real  estate  for 
$100,000,  as  security  for  said  $50,000  and 
for  any  further  loans  from  C.  to  B.  The 
execution  of  the  mortgage  was  assented 
to  in  writing  by  B.'s  trustees  and  by  A., 
who  was  its  creditor  to  a  large  amount 
and  the  holder  of  nearly  all  of  its  capital 
stock.  The  mortgage  describes  the  in- 
dividual   obligation   of   A.   as    the   liability 
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Validation  by  Legislative  Act. — A  corporate  mortgage,  although  unau- 
thorized or  irregular  without  such  action,  may  be  validated  by  legislative  ac- 
tion giving  it  the  effect  which,  by  its  terms,  it  was  intended  to  have.^^ 

Power  to  Sell  as  Including  Power  to  Mortgage. — See  ante,  "Privatt 
Corporations  Generally,"  XI,  C,  1. 

Mortgage  to  Directors  as  Preference. — See  post,  "Pov^er  to  Create  Pref- 
erences," XI,  F,  1.  See  the  title  Officers  and  Agents  of  Privati:  Corpora- 
tions. 

Mortgage  to  Directors  to  Secure  Loan. — See  the  title  Officers  and 
Agents  of  Private  Corporations. 

F.  To  Prefer  Creditors  and  Assign  for  Their  Benent — 1.  Power  to 
Create  Preferences. — A  corporation  has  the  power,  except  when  restrained 
by  law,  to  prefer  certain  of  its  <.x  editors  over  others. ^2 


to  be  secured,  but  recites  that  its  execu- 
tion was  authorized  to  secure  a  loan  of 
$100,000;  that  A.  had  given  to  C.  his  per- 
sonal bond  in  that  sum  to  secure  advances 
made  as  therein  stipulated.  It  was  con- 
ditioned for  the  payment  by  B.  of  the 
amount  that  might  be  due  upon  the  in- 
strument secured  by  it.  The  bond  bears 
even  date  with  the  mortgage.  It  recites 
that  it  was  given  to  cover  any  advances 
made  or  to  be  made  to  A.  by  C.  to  the 
amount  of  $100,000  or  less,  on  condition 
that  such  advances  and  their  payment 
should  be  indorsed  thereon,  as  fixing  the 
amount  of  indebtedness,  for  all  of  which 
certain  premises  that  day  conveyed  by  B. 
to  C.  by  indenture  of  mortgage  shall  be  li- 
able. Upon  the  delivery  of  the  bond  and 
mortgage  to  C,  B.'s  note  for  said  $50,000 
was  lenewed,  and  the  amount  thereof  in- 
dorsed on  the  bond  as  an  advance  of  that 
date.  The  bond  shows  two  other  ad- 
vances to  A.  of  $25,000  each,  for  one  of 
which  a  note  of  IB.  for  that  amount  pay- 
able to  his  order,  and  duly  indorsed,  was 
delivered  as  collateral,  and  for  the  other 
a  warehouse  receipt  for  oil,  given  by  B.  to 
him.  The  receipt  proved  worthless,  and 
the  note  was  subsequently  renewed.  None 
of  B.'s  notes  were  paid,  but  the  money 
advanced  to  A.  was  used  for  the  benefit  of 
B.  Held,  1.  That  it  was  the  debt  of  B. 
and  not  that  of  A.  which  was  intended  to 
be,  and  is,  secured  by  the  mortgage.  2. 
That  parol  evidence  was  admissible  to 
show  such  intent.  Jones  v.  Guaranty,  etc.. 
Co.,  101  U.   S.  622,  25   L.   Ed.   1030. 

"A  corporation  can  act  only  by  its 
agents.  If  there  were  any  such  technical 
defect  as  is  claimed  touching  the  execu- 
tion of  this  mortgage,  it  has  been  cured 
by  acquiescence  and  ratification  by  the 
mortgagor.  No  one  else  can  raise  the 
question.  All  other  parties  are '  con- 
cluded." Jones  V.  Guaranty,  etc.,  .Co.,  101 
U.    S.   622,    628.  25   L.    Ed.    1030. 

21.  Validation  by  legislature. — Galves- 
ton Railroad  v.  Cowdrey,  11  Wall.  459,  474, 
20  L.  Ed.  199.  See  Houston,  etc.,  R.  Co. 
V.  Texas,  170  U.  S.  243,  259.  42  L.  Ed. 
1023. 

Where  it  is  urged  against  the  validity 
of  a  mortgage  that  it  appears  from  the 
mortgage,    that    the    vote    at    the    meeting 


was  merely  one  .o  authorize  the  directors 
to  apply  to  the  several  legislatures  for 
authority  to  make  a  mortgage;  that  five 
days  after  the  vote  the  mortgage  was 
executed;  that  the  shareholders  never 
voted  to  authorize  the  making  of  a  mort- 
gage; and  that  therefore  the  mortgage 
was  invalid;  the  sufficient  answer  to  this 
contention  is,  that  the  terms  of  the  vote, 
as  recited  in  the  mortgage,  are  adequate 
to  confer  authority  on  the  directors,  act- 
ing for  the  company,  to  make  the  mort- 
gage, after  the  legislatures  should  have 
granted  authority  to  make  it;  and  that  the 
subsequent  ratification  by  the  legislatures 
is  equivalent  to  previous  authority.  The 
terms  of  the  mortgage  are  specified  in 
detail  in  the  vote,  the  mortgage  conforms 
to  them,  and  the  vote  is  to  be  construed 
as  covering  authority  from  the  share- 
holders to  make  the  mortgage,  if  legisla- 
tive authority  should  be  given.  It 
sufficiently  appears  that  the  four  confirma- 
tory acts  were  passed  before  the  mort- 
gage was  recorded  anywhere,  and  before 
any  bonds  secured  by  it  were  issued.  Gra- 
ham V.  Boston,  etc.,  R.  Co.,  118  U.  S.  161. 
170,    30    L.    Ed.    196. 

Whatever  the  legislature  might  have  au- 
thorized in  advance,  in  regard  to  the  ex- 
ecution of  a  corporate  mortgage,  it  may 
validate  by  retrospective  action.  It  may 
rectify  any  irregularity  which  it  might 
have  authorized,  and  such  subsequent 
ratification  is  equivalent  to  previous  au- 
thority. Graham  v.  Boston,  etc.,  R.  Co., 
118   U.    S.   161,    170,   30    L.    Ed.    196. 

22.  Power  to  prefer. — White  Water 
Valley  Canal  Co.  v.  Vallette.  21  How.  414, 
424,  16  L.  Ed.  154;  United  States  v.  Rob- 
ertson, 5  Pet.  641,  8  L.  Ed.  257,  where  a 
preference  of  the  United  States  by  the 
pledge  to  them  of  the  entire  estate  of 
the  corporation  was  upheld. 

See  the  dissenting  opinlion  of  Bald- 
win, J.,  however,  as  follows:  "No  char- 
ter ever  gave  a  right  of  preference  of  one 
creditor  of  the  corporation  to  the  ex- 
clusion of  all  others;  none  ever  authorized 
a  transfer  of  all  its  property,  as  this  as- 
signment does;  and  those  who  claim  a 
right  under  it  are  bound  to  show,  affirma- 
tively, the  authority  of  the  directors  to 
do   so,   by  the   terms   of   the   charter.  The 
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Mortgage  to  Directors  to  Secure  Previous  Debt  and  Present  Ad- 
vances.—See  the  title  Officers  and   Agfnts  of  Private  Corporations. 

2.  Compositions  or  Assignments.— In  the  course  of  their  legitimate  busi- 
ness, corporations  may  make  compositions  with  creditors,  or  an  assignment  for 
their  benefit,  with  preferences,  except  when  restrained  by  law,22  and  the  good 
will  of  the  business  may  be  included. ^'^ 

G.  To  Contract. — In  General. — Whenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity— of  the  artificial  being  created  by  the  char- 
ter— and  not  the  contract  of  the  individual  members ;  the  only  rights  it  can  claim 
are  the  rights  which  are  given  to  it  in  that  character,  and  not  the  rights  which 
belong  to  its  members  as  citizens  of  a  state.^^  That  corporations  are  bound  by 
their  contracts  is  admitted. ^^      But  where  two  corporations   contract  with   each 


injured  creditors  are  not  bound  to  show 
a  negative  of  the  power,  by  any  restric- 
tions or  prohibitions."  United  States  v. 
Robertson,  5  Pet.  641,  670,  671,  8  L.  Ed. 
257 

See  Sanford  Fork  &  Tool  Co.  v.  Howe, 
etc.,  Co.,  157  U.  S.  312,  318,  39  L.  Ed.  713, 
where  it  was  said:  "It  is  one  of  the 
vexed  questions  of  the  law  as  to  how  far 
the  duty  of  a  corporation  and  its  direct- 
ors to  creditors  interferes  with  the  other- 
wise conceded  power  of  a  debtor  to  per- 
fer  certain  of  his  creditors."  See  the  title 
ASSIGNMENTS  FOR  THE  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  616. 

Under  a  statute  (of  New  York)  which 
declares  that  it  shall  not  be  lawful  for 
any  incorporated  company  to  "make  any 
transfer  or  assignment  in  contemplation 
of  the  insolvency  of  such  company,  to 
any  person  or  persons  whatever."  a  cor- 
poration which  had  consigned  goods  to  a 
commission  merchant  and  was  indebted 
to  him  for  advances  to  more  than  the 
value  thereof,  might  validly  transfer  and 
assign  the  said  goods  to  him  in  dis- 
charge, pro  tanto,  of  said  indebtedness, 
although  the  effect  was  to  give  a  prefer- 
ence over  other  creditors.  The  consignee 
had  a  valid  lien  already  and  this  merely 
gave  him  the  legal  title  as  well.  Fourth 
Nat.  Bank  v.  American  Mills  Co.,  137  U. 
S  234.  237,  34  U.  Ed.  655.  See  the  title 
FACTORS  AND  COMMISSION  MER- 
CHANTS. 

But,  it  being  the  law  of  Ohio,  under  its 
decisions,  that  mortgages  made  by  a  trad- 
ing corporation  after  it  had  become  in- 
solvent, and  had  ceased  to  do  business, 
to  prefer  some  of  its  creditors,  are  in- 
valid and  ineffectual  against  its  creditors 
generally,  without  regard  to  the  question 
whether  the  mortgages  were  or  were  not 
parts  of  the  same  transaction  as  an  as- 
signment under  the  statute,  this  should 
be  accepted  as  decisive  of  the  law  of  Ohio. 
See  Rev.  Stat,  of  Ohio  (1880),  §§  6335, 
6343.  Smith  Middlings  Purifier  Co.  v. 
McGroarty.  136  U.  S.  237,  241,  34  L.  Ed. 
346.  ,     _ 

Creditors  who  are  neither  stockholders 
nor  directors,  but  strangers  to  a  corpora- 
tion, are  not  disabled  from  taking  security 
from  the  corporation  by  reason  of  the 
fact  that  upon  the  paper  they  hold  there 
is  also  the  indorsement   of  certain   of  the 


directors  or  stockholders.  Sanford  Fork 
&  Tool  Co.  V.  Uawe.  etc.,  Co.,  157  U.  S. 
312.   318,   39   L.   Ed.   713. 

Preferences  by  banks. — See  the  titles 
BANKS  AND  BANKING,  vol.  3,  pp. 
190,    195. 

23.  Power  generally. — White  Water 
Valley  Canal  Co.  v.  Vallette,  21  How.  414, 
244,  16  L.  Ed.  154;  De  La  Vergne,  etc., 
Co.  V.  German  Savings  Inst.,  175  U.  S. 
40,  52.  44  L.  Ed.  65.  See  Lenox  v.  Rob- 
erts,  2   Wheat.   373,   4   L.   Ed.   264. 

"In  Lenox  v.  Roberts,  2  Wheat,  373,  4 
L.  Ed.  264.  the  court  gave  effect  to  a  gen- 
eral assignment  of  a  corporation  of  its 
choses  in  action  made  in  the  anticipation 
of  the  expiration  of  its  charter,  and  which 
was  designed  to  preserve  to  the  corpora- 
tors their  rights  of  property."  Bacon  v. 
Robertson,  18  How.  480,  486,  15  L.  Ed. 
499. 

24.  A  general  assignment  sweeping  in 
its  terms,  and  including  all  the  real  and 
personal  property  and  effects  of  every 
kind  and  description  belonging  to*  the  cor- 
poration, or  in  which  it  had  any  right  or 
interest,  was  doubtless  sufficient  to  pass 
the  good  will  of  the  business,  which  was 
an  incident  either  to  the  premises,  to  the 
name  of  the  corporation  or  to  the  tangible 
property  with  which  the  business  was 
carried  on.  De  La  Vergne,  etc..  Co.  v. 
German  Savings  Inst.  175  U.  S.  40,  52,  44 
L.  Ed.  65.  See,  generally,  the  title  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS,   vol.   2,   p.    599. 

25.  Contract  rights. — Bank  v.  Earle,  13 
Pet.  519,  10  L.  Ed.  274.  See  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  100, 
107.  42  L.  Ed.  964;  Waters-Pierce  Oil  Co. 
V.   Texas,   177  U.    S.   28,  44,  44   L.   Ed.   657. 

As  to  necessity  for  seal,  see  ante,  "Cor- 
porate Seal  and   Deed,"  II.  G. 

26.  Obligation. — Fowle  v.  Alexandria,  3 
Pet.  398,  409,  7  L.  Ed.  719;  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  67,  6 
L.  Ed.  552.  See  Railroad  Co.  v.  Howard, 
7  Wall.  392,  412,  19  L.  Ed.  117;  Morgan's, 
etc..  Steamship  Co.  v.  Texas  Cent.  R.  Co., 
137  U.  S.  171,  196,  34  L.  Ed.  625.  Once 
organized,  it  has  the  implied  power  to 
make  contracts  connected  with  its  busi- 
ness and  debts,  through  agents  and  notes 
as  well  as  under  its  seal.  Planters'  Bank 
V.   Sharp.  6   How.   301.  322,   12   L.    Ed.   447. 

One  object  in  creating  a  corporation  by 
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other,  both  must  be  capable  of  entering  into  the  contract.-^ 

Contract  Not  to  Exercise  Corporate  Franchise,  or  Disabling  There- 
from. ^^^ — See  ante,  "Quasi  PubHc  Corporations,"  XI,  C,  2. 

Extension  Beyond  Charter  Period. — And  a  contract  by  a  corporation 
cannot  be  held  invahd  because  within  its  prescribed  duration  the  charter  of  the 
company  expired  by  its  terms. -^ 

Limited  by  Charter,  and  Public  Policy. — But  a  corporation  can  make 
such  contracts  only  as  are  allowed  by  the  act  of  incorporation,-"  and  a  corpora- 


law  is  to  enable  it  to  make  contracts. 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,    23    L.    Ed.    328. 

"It  is  to  the  higher  interest  of  all,  cor- 
porations and  public  alike,  that  it  be  un- 
derstood that  there  is  a  binding  force  in 
all  contract  obligations;  that  no  change 
of  interest  or  change  of  management  can 
disturb  their  sanctity  or  break  their  force; 
but  that  the  law  which  gives  to  corpora- 
tions their  rights,  their  capacities  for 
large  accumulations,  and  all  their  facul- 
ties, is  potent  to  hold  them  to  all  their 
obligations,  and  so  make  right  and  jus- 
tice the  measure  of  all  corporate  as  well 
as  individual  action."  Union  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  604, 
41  L.  Ed.  265. 

It  being  objected  that  the  nominal  party 
to  the  alleged  contract  never  received  any 
of  the  consideration,  and  hence  was  not 
bound,  where  the  stockholders  of  that 
corporation  entered  into  the  covenants  in 
question,  and  each  of  its  incorporators  was 
an  officer  or  employee  of  the  company  to 
which  the  consideration  was  paid;  its  road 
was  built  with  the  funds  of  that  company; 
every  share  of  its  stock  ever  issued  was 
taken,  held  or  voted  by  some  officer  or 
employee  of  that  company  in  trust  for  it; 
the  officers  of  the  two  companies  had  al- 
ways been  the  same,  and  in  their  opera- 
tion no  distinction  had  ever  been  made 
between  the  two  roads;  and  their  earn- 
ings had  gone  into  and  their  expenditures 
been  paid  from  a  common  treasury;  held, 
that  there  is  no  merit  in  the  objection  that 
for  the  reason  given  the  first  company 
was  not  bound  by  its  covenants.  Union 
Pac.  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163 
U.  S.  564,  592.  41  L-  Ed.  265. 

See,  for  quaere,  whether  an  aggregate 
corporation  can  make  an  express  as- 
sumpsit, unless  specially  authorized  by 
statute.  Marine  Ins.  Co.  v.  Young,  1 
Cranch   332,  2   L.   Ed.  126. 

27.  To  make  a  valid  contract  between 
two  corporations,  it  is  necessary  to  show 
that  both  parties  are  competent  to  enter 
into  the  proposed  stipulations.  It  is  a 
fundamental  principle  in  the  law  of  con- 
tracts that,  to  make  a  valid  agreement, 
there  must  be  a  meeting  of  minds,  and, 
obviously,  if  there  be  a  disability  on  the 
part  of  either  party  to  enter  into  the  pro- 
posed contract,  there  can  be  no  valid 
agreement.  As  was  said  by  this  court  in  St. 
Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc.. 
R.  Co..  145  U.  S.  393,  404,  36  L.  Ed.  738: 
"It  is  unnecessary,  however,  to  express  a 
definitive      opinion     upon     the      question 


whether  a  contract  between  these  parties 
was  beyond  the  corporate  powers  of  the 
plaintiff,  because,  as  held  by  the  de- 
cisions of  this  court  already  cited,  a  con- 
tract beyond  the  corporate  power  of 
either  party  is  as  invalid  as  if  beyond  the 
corporate  powers  of  both,  and  the  con- 
tract in  question  was  clearly  beyond  the 
corporate  powers  of  the  defendant." 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  692,  40  L.  Ed.  849.  See,  also, 
Thomas  v.  Railroad  Co.,  101  U.  S.  71.  25 
L.  Ed.  950;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  30  L.  Ed.  83;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  35  L.  Ed.  55.  See  post, 
"General    Consideration,"   XII,    A. 

28.  Contracts  prior  to  incorporation. — 
See  ante,  "Status  before  Incorporation." 
III.   E. 

Damages  on  disaffirmance. — See  the 
title    DAMAGES. 

Effect  of  dissolution.— See  post,  "Effects 
and    Consequences,"    XVII,    C. 

Estoppel  by  receipt  of  benefits.— See 
the    title    ESTOPPEL- 

Exhaustion.— See  ante,  "In  General." 
XI,  A,  1.  a. 

Iifjunction  against  ultra  vires  acts. — See 
the    title    INJUNCTIONS. 

Insurance  contracts.- See  the  title  IN- 
SURANCE. 

Necessity  for  formal  action  and  compli- 
ance with  formalities. — See  ante,  "For- 
mality of  Execution  and  Proof  Thereof." 
XI,  A,  3,  c. 

Presumption  in  favor  of  validity. — See 
ante.  "Presumption  in  Favor  of  Right  te 
Exercise."   XI,   A,   1,   c. 

Representation  by  officers  and  agents. — 
See  ante,  "Mode  of  Action  and  Proof 
Thereof,"  XI,  A,  3. 

29.  Extension  beyond  term  of  charter. 
—-The  contract  was  carefully  drawn  in 
view  of  such  expiration  of  the  several  cor- 
porate existences  of  the  parties  to  it.  who 
bound  themselves  to  take  such  steps  as 
might  be  necessary  to  continue  the  con- 
tract in  force.  And,  as  observed  by  the 
court  of  appeals,  the  contingency  that  the 
company  "will  cease  to  exist  and  leave 
neither  assigns  nor  successors  is  far  too 
remote  to  have  any  influence  upon  the 
validity  of  this  contract."  Union  Pac.  R. 
Co.  V.  Chicago,  etc.,  R.  Co..  163  U  S 
564,    592,    41    L.    Ed.   265. 

30.  Charter  the  test  of  power. — Goszler 
V.  Georgetown,  6  Wheat.  593,  597,  5  L 
Ed.   339. 
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tion  can  do  no  valid  act  unauthorized  by  statute,  and  can  make  no  contract  in 
contravention  of  public  policy.'^ ^ 

Under  Enabling  Provisions. — Provisions  in  a  corporate  charter,  merely  en- 
abling in  their  character,  do  not  restrict  the  general  power  to  efifect  contracts  in 
any  lawful  and  convenient  mode,  within  the  ordinary  scope  of  their  chartered 
powers.-'^2 

Contracts  with  Officers  or  Stockholders. — While  a  party's  relation  as  a 
director  and  officer,  or  as  a  stockholder  of  the  company,  does  not  preclude  him 
from  entering  into  contracts  with  it,  making  loans  to  it  and  taking  its  bonds  as 
collateral  security,  courts  of  equity  regard  such  personal  transactions  of  a 
party  in  either  of  these  positions,  not,  perhaps,  with  distrust,  but  with  a  large 
measure  of  watchful  care ;  and  unless  satisfied  by  the  proof  that  the  transaction 
was  entered  into  in  good  faith,  with  a  view  to  the  benefit  of  the  company  as  well 
as  of  its  creditors,  and  not  solely  with  a  view  to  his  own  benefit,  they  refuse  to 
lend  their  aid  to  its  enforcement.-''^^ 

With  Stockholders. — A  private  corporation  may  sue,  and  be  sued  by,  its 
own  members,  and  may  contract  with  them,  in  the  same  manner  as  with  any 
strangers.-''- 

Parol  Contracts. — Whenever  a  corporation  aggregate  is  acting  within  the 
scope  of  the  legitimate  purposes  of  its  institution,  all  parol  contracts  made  by 
its  authorized  agents,  are  express  promises  of  the  corporation ;  and  all  duties 
imposed  on  them  by  law,  and  all  benefits  conferred  at  their  request,  raise  im- 
plied promises,   for  the  enforcement  of  which,  an  action  lies.-''* 

Compromise  and  Settlement. — Although  a  corporation  exceeded  its  cor- 
porate powers  in  making  the  original  contract,  yet  it  had  authority  to  compro- 
mise and  settle  all  claims  by  or  against  it  under  that  contract.  The  compromise 
of  the  disputed  claim  on  the  original  notes  was  a  legal  and  sufficient  considera- 
tion for  the  new  note.^^ 

Contract  of  Guaranty. — A  corporation  cannot  guarantee  the  performance 
by  another  corporation  of  acts  or  contracts  which  it  could  not  perform  or  enter 
into  itself. 2^ 

31.  Statute  or  public  policy. — Pcnn-  pany  to  make  contracts  with  its  stock- 
sylvania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  holders,  or  with  persons  who  thereby  be- 
118  U.  S.  290,  312,  .30  L.   Ed.  83.  come  stockholders.    Twin-Lick  Oil   Co.  v. 

"Where  a  corporate  contract  is  for-  Marbury,  91  U.  S.  587,  .'589,  23  L.  Ed.  328. 
bidden  by  a  statute  or  is  obviously  hostile  34  Parol  contracts.— Bank  v.  Patter- 
to  the  public  advantage  or  convenience,  son,  7  Cranch  299,  3  L.  Ed.  351;  Fleckner 
the  courts  disapprove  of  it,  but  when  ^  United  States  Bank,  9  Wheat.  338,  358, 
there  is  no  express  prohibition  and  it  is  5  ^  Ed.  631.  See  Osborn  v.  United 
obvious  that  the  contract  is  one  of  ad-  States  Bank.  9  Wheat.  738,  829,  6  L.  Ed. 
vantage  to  the  pubhc,  the  rule  is  other-  204;  United  States  Bank  v.  Dandridge,  12 
wise."  Union  Pac.  R.  Co.  v.  Chicago,  etc.,  Wheat.  64,  74,  6  L.  Ed.  552;  Pittsburg,  etc., 
R.  Co..  163  U.  S.  564,  .594,  41  L.  Ed.  265.  r.    Co.    v.    Keokuk,    etc.,    Bridge    Co..    131 

32.  Enabling  provisions  of  charter.—  u.  S.  371,  381,  33  L.  Ed.  157.  See  ante. 
Relief  I-ire  Ins.  Co.  v.  Shaw,  94  U.  S.  574,  "Necessity  for   Seal,"   H,   G,   1. 

^^o;,  ^\i^li-        xJ''^'  i     1  u   ij     o  35.       Compromise      and      settlement  — 

32a.  With     officers     or     stockholders.-       Northern    Liberty    Market    Co.    v.    Kelly, 

Richardson    v     Green,  133  U  S     30,    43     33       ^^3  ^    5    ^gg^  ^g  ^_   ^^    ^^g^    g^^  ^j^^ 

t'     '  01    n'   ?'^rL';H^^  T      u5%o«      qj:  title     COMPROMISE    AND     SETTLE- 

bury,    91    U.    S.    587,    23    L.    Ed.    328.      See  mFMT    vnl     ^     n     Q^o 

the    titles    OFFICERS    AND    AGENTS  MEN  1     vol.   3,  p.   980. 

OF        PRIVATE        CORPORATIONS;  ^36.     Gua-ranty.— Pennsylvania    R.    Co.   z/. 

STOCK  AND  STOCKHOLDERS.  ^t.  Louis,  etc.,  R.  Co.,  118  US    290    315, 

33.  Contracts  with  stockholders.—  ^0  ^-  ^d.  83.  See  the  title  GUARANTY. 
Dartmouth  College  v.  Woodward  (per  A  corporation  has  no  authority  to  guar- 
Story,  J.),  4  Wheat.  518,  667,  4  L.  Ed.  629;  antee  the  bonds  of  another  corporation, 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  unless  such  power  is  conferred  by  its  act 
587,  589,  23  L.  Ed.  328.  See,  also,  Wright  of  incorporation  or  other  statutes,  and 
V.  Kentucky,  etc.,  R.  Co.,  117  U.  S.  72.  93  such  guaranty,  or  any  contract  to  give 
29   L.    Ed.   821.  one,    not    so    authorized,    is    strictly    ultra 

In  some  classes  of  corporations,  as  in  vires,  unlawful  and  void,  and  incapable  of 
mutual  insurance  companies,  the  main  ob-  being  made  good  by  ratification  or  estop- 
ject  of  incorporation  is  to  enable  the  com-       pel.     Louisville,  etc.,   R.   Co.  v.   Louisville 
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H.  Dealings  with  Officers  and  Agents. — See  ante,  "To  Contract,"  XI,  G. 
See  the  title  Offickks  and  Agents  of  Privatf;  Corporations. 

I.  To  Sue  and  Be  Sued. — See  post,  "Actions  by  and  against  Corporations," 
XIV. 

XII.    Ultra  Vires  Acts. 

A.  General  Consideration. — Ultra  Vires  Doctrine  Not  Favorably  Re- 
garded.— The  doctrine  of  ultra  vires,  whether  invoked  for  or  against  a  cor- 
poration, is  not  favored  in  the  law.  It  should  never  be  applied  where  it  will  de- 
feat the  ends  of  justice,  or  work  a  legal  wrong,  if  such  a  result  can  be  avoided.-^^ 

Applicable  between  Corporations  if  Either  Exceed  Powers. — Where 
the  contract  sued  on  is  clearly  beyond  the  powers  of  the  plaintiff  corporation, 
it  is  unnecessary  to  determine  whether  it  is  also  ultra  vires  of  the  defendants, 
because,  in  order  to  bind  either  partv,  it  must  be  within  the  corporate  powers 
of  both.- 9 

Law  Governing. — When  the  question  of  ultra  vires  arises,  the  validity  of 
a  corporate  contract  is  to  be  determined  by  the  lex  loci  contractus,  not  the  lex 
fori.-''^ 

B.  As  Voidable  or  Void — 1.  Void  Wiifrf,  Want  of  Powfr  Absolute. — 
The  clear  result  of  the  decisions  may  be  summed  up  thus :  The  charter  of  a  cor- 
poration, read  in  the  light  of  any  general  laws  that  are  applicable,  is  the  measure 
of  its  powers,  and  the  enumeration  of  those  powers  implies  the  exclusion  of  all 
others  not  fairly  incidental.  All  contracts  made  by  a  corporation  beyond  the 
scope  of  those  powers  are  unlawful  and  void,  not  merely  voidable,  and  no 
action  can  be  maintained  upon  them  in  the  courts, "^^  and  nothing  can  infuse  any 


Trust  Co..  174  U.  S.  552,  567,  43  L.  Ed. 
1081. 

As  to  ultra  vires  guaranty,  see,  also, 
post,  "Estoppel,"  XII,  B,  2,  b. 

By  loan  and  trust  company. — See  the 
title  LOAX.  TRl'ST.  Ax\D  SAFE  DE- 
POSIT   COMPANIES. 

By  railroads.— See  the  title  RAIL- 
ROADS. 

Irregular  guaranty. — See  post,  "Ultra 
Vires    Acts."    XII. 

38.  Doctrine  not  regarded  with  favor. 
—San  Antonia  v.  MchaiTy,  9G  U.  S.  312, 
315,  24  L.  Ed.  816;  National  Bank  v. 
Matthews,  98  U.  S.  621,  626.  25  L.  Ed. 
188.  See,  also,  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24. 
55,  35  L.  Ed.  55;  Jacksonville,  etc..  R.  & 
Nav.  Co.  V.  Hooper,  160  U.  S.  514,  40  L- 
Ed.  515;  Railway  Co.  v.  McCarthy,  96  U. 
S.   258,  267.  24   L.    Ed.   693. 

A  corporation,  after  having,  by  its  of- 
ficers and  agents,  made  a  contract,  and 
induced  the  other  party,  acting  in  good 
faith,  to  rely  on  its  engagements,  cannot 
be  permitted  to  shelter  itself  behind  am- 
biguous expressions  in  its  charter,  and 
claim  to  have  a  special  statute  of  frauds 
for  its  own  benefit.  Relief  Fire  Ins.  Co. 
V.  Shaw,  94  U.  S.  574.  577,  24  L.  Ed.  291. 
See  Pneumatic  Gas  Co.  v.  Berry,  113  U. 
S.  322,  327,  28  L.  Ed.  1003.  See  ante, 
"Presumption  in  Favor  of  Right  to  Ex- 
ercise," XI,  A,  1.  c;  post,  "In  General," 
XIII,   A,   1. 

39.  Between  two  corporations. — Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  54,  35  L.  Ed.  55; 
Thomas  v.  Railroad  Co..  101  U.  S.  71,  25 
L.    Ed.    950;     Penn.sylvania   R.   Co.  v.   St. 


Louis,  etc.,  R.  Co.,  118  U.  S.  290,  310,  30 
L.  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
St.  Louis,  etc,  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.,  145  U.  S.  393,  404,  36  L.  Ed.  738; 
McCormick  v.  Market  Bank.  165  U.  S. 
538,  550,  41  L.  Ed.  817.  See  ante,  "To 
Contract."   XI,   G. 

40.  Conflict  of  laws. — St.  Louis,  etc.,  R. 
Co.  V.  Terre  Haute,  etc..  R.  Co.,  145  U. 
S.  393,  36  L.  Ed.  738;  Eastern  Building, 
etc.,  Ass'n  v.  Ebaugh,  185  U.  S.  114,  121, 
46  L.  Ed.  830.  Sec  the  title  CONFLICT 
OF  LAWS,  vol.  3,  p.   1020. 

As  to  powers  of  dual  incorporation,  see 
ante,  "Powers,"  II,  H,   1,  a,   (4). 

This  case  was  presented  to  the  supreme 
court  of  South  Carolina  with  the  facts 
found  by  the  trial  court,  among  which 
were  that  under  such  circumstances  it 
was  the  law  of  New  York  that  the  plain- 
tiff in  error,  a  New  York  corporation, 
could  not  be  heard  to  say  that  its  promise 
was  ultra  vires;  and  the  court  decided 
that  such  findings  of  fact  were  conclusive 
upon  it.  The  case  was  presented  here 
under  like  conditions,  and  this  court 
holds  that  the  law  of  New  York  was  a 
necessary  element  in  the  question  of  ultra 
vires  and  in  it  was  involved  not  only  what 
the  statutory  law  is,  but  what  its  applica- 
tion is  under  the  courts  of  that  state.  Both 
of  these  are  facts  to  be  proved,  and  the 
finding  upon  them  is  binding  on  this 
court.  Eastern  Building,  etc.,  Ass'n  v, 
Ebaugh.  185  U.   S.   114,  46  L.   Ed.   830. 

41.  Void  if  absolutely  ultra  vires. — 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  49.  35  L.  Ed.  55; 
Pittsburg,    etc.,    R.    Co.    v.    Keokuk,    etc., 
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vitality  into  them.'*^  But  the  argument  is  unsound  that  whatever  is  done  by  a 
corporation  in  excess  of  the  corporate  powers,  as  defined  by  its  charter,  is  as 
though  it  was  not  done  at  all.'*^ 

2.  Plea  of  Ultra  Vires  by  Corporation  or  Stockholder — a.  General 
Rule. — And  the  corporation  may  plead  its  want  of  power  and  assert  the  nullity 
of  an  ultra  vires  act.^'*    The  assent  of  all  the  stockholders  cannot  confer  validity 


Bridge  Co.,  131  U.  S.  371,  384.  33  L.  Ed. 
157;  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  145  U.  S.  393,  402.  36 
L.  Ed.  738;  Jacksonville,  etc.,  R.  &  Nav. 
Co.  V.  Hooper,  160  U.  S.  514,  40  L.  Ed. 
515;  California  Bank  v.  Kennedy.  167  U. 
S.  362,  367,  42  L.  Ed.  198;  Concord  First 
Nat.  Bank  v.  Hawkins,  174  U.  S.  364,  370, 
43  L.  Ed.  1007,  reaffirmed  in  Shaw  v.  Na- 
tional German-American  Bank,  199  U.  S. 
603,  50  L-  Ed.  328;  Louisville,  etc..  R.  Co. 
V.  Louisville  Trust  Co.,  174  U.  S.  552,  567, 
43  L.  Ed.  1081.  See,  also,  Hartford  Fire 
Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  175  U.  S. 
91,  100,  44  L.  Ed.  84:  O'Brien  v.  Whee- 
lock,  184  U.  S.  450,  490,  6  L.  Ed.  636. 

"As  said  in  McCormick  v.  Market  Bank. 
165  U.  S.  538,  549,  41  L.  Ed.  817:  'The 
doctrine  of  ultra  vires,  by  which  a  con- 
tract made  by  a  corporation  beyond  the 
scope  of  its  corporate  powers  is  unlawful 
and  void  and  will  not  support  an  action, 
rests,  as  this  court  has  often  recognized 
and  affirmed,  upon  three  distinct  grounds: 
The  obligation  of  any  one  contracting 
with  a  corporation  to  take  notice  of  the 
legal  limits  of  its  powers;  the  interest  of 
the  stockholders  not  to  be  subject  to  risks 
which  they  have  never  undertaken;  and, 
above  all,  the  interest  of  the  public  that 
the  corporation  shall  not  transcend  the 
powers  conferred  upon  it  by  law.  Pearce 
V.  Madison,  etc.,  R.  Co.,  21  How.  441,  16 
L.  Ed.  184;  Pittsburg,  etc.,  R.  Co.  v. 
Keokuk,  etc..  Bridge  Co.,  131  U.  S.  371, 
?,84,  33  L.  Ed.  157;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
48,  35  L.  Ed.  55.'  The  doctrine  thus 
enunciated  is  likewise  that  which  obtains 
in  England."  California  Bank  v.  Ken- 
nedy, 167  U.  S.  362,  367,  42  L.  Ed.  198,  re- 
affirmed in  Shaw  v.  National  German 
Bank,  199  U.  S.  603,  50  L.  Ed.  328;  Mc- 
Creery  Realty  Corporation  v.  Equitable- 
.\merican  Nat.  Bank.  203  U.  S.  584.  51  L. 
^^' d.  328;  Zabriskie  v.  Cleveland,  etc.,  R.  Co., 
23  How.  3S1,  398,  16  L.  Ed.  488;  Thomas  7^. 
Railroad  Co.,  101  U.  S.  71,  25  L.  Ed.  950; 
Pennsylvania  R.  Co.  v.  St  Louis,  etc..  R., 
118  U.  S.  290,  630.  30  L.  Ed.  83;  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  130  U. 
S.  1,  25.  32  L.  Ed.  837;  Pittsburg,  etc.,  R. 
Co.  V.  Keokuk,  etc..  Bridge  Co.,  131  U.  S. 
371,  384,  33  L.  Ed.  157;  Concord  First 
Nat.  Bank  v.  Hawkins.  174  U.  S.  364,  371, 
43  L.  Ed.  1007.  See.  also,  De  La  Vergne, 
etc..  Co.  V.  German  Savings  Inst.,  175  U. 
S  40,  59,  44  L.  Ed.  65;  First  Nat.  Bank 
V.  Converse.  200  U.  S.  425,  440,  50  L.  Ed. 
537;  Ward  v.  Joslin,  186  U.  S.  142,  151.  46 
L.   Ed.   1093. 

42.    As  said  in  O'Brien  v.  Wheelock,  184 
U    S.   450.   490,   46    L.   Ed.    636:     "Even   in 


the  instance  of  contracts  of  a  corporation 
beyond  the  scope  of  its  corporate  powers, 
the  law  is  well  settled  in  this  court  that 
nothing  which  has  been  done  under  them 
or  the  action  of  the  courts  can  infuse  any 
vitality  into  them.  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
61,  35  L-  Ed.  55."  See,  also,  California 
Bartk  v.  Kennedy,  167  U.  S.  362,  42  L. 
Ed.  198;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  317.  30  L.  Ed. 
83.  See  post,  "Plea  of  Ultra  Vires  by 
Corporation    or    Stockholder,"    XII,    A,   2. 

43.  Salt  Lake  City  v.  Hollister,  118  U. 
S.  256,  260,  30  L.  Ed.  176;  Gold-Mining 
Co.  V.  National  Bank,  96  U.  S.  640,  24  L. 
Ed.  648.  See  post,  "Right  to  Complain 
or  Set  Up  Defense,"  XII,  C;  "For  Torts," 
XIII,  A,  2. 

Informality. — See  ante,  "Formality  of 
Execution  and  Proof  Thereof,"  XI,  A,  3,  c. 

Unauthorized  guaranty. — See  ante,  "To 
Contract,"   XI,    G. 

Acts  prior  to  incorporation. — See  ante, 
"Status    before    Incorporation,"    III,    E. 

Notes  given  for  ultra  vires  purchase. — 
Where  two  separate  corporations  were 
created  to  make  railroads,  they  had  no 
right  to  unite  and  conduct  their  business 
under  one  management;  nor  had  they  a 
right  to  establish  a  steamboat  line,  to 
run  in  connection  with  the  railroads,  and 
notes  given  for  the  purchase  of  the  steam- 
boat cannot  be  recovered  upon  by  the  in- 
dorsees thereof,  who  were  not  the  owners 
of  the  boat  or  claimants  under  assign- 
ment of  the  owner's  interests.  Pearce  v. 
Madison,  etc.,  R.  Co.,  21  How.  441,  16 
L.  Ed.  184.  See  Pennsylvania  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  308. 
30  L.  Ed.  83;  Pittsburg,  etc.,  R.  Co.  v. 
Keokuk,  etc..  Bridge  Co.,  131  U.  S.  371, 
384,  33  L.  Ed.  157;  De  La  Vergne.  etc., 
Co.    V.    German    Savings    Inst.,    175    U.    S. 

40,  58.  44  L.  Ed.  65;  Central  Transp.  Co. 
V.  Pullman   Palace   Car  Co.,  139  U.  S.  24, 

41,  35   L.    Ed.   55. 

The  suit  is  instituted  on  the  notes  by 
plaintifif  as  an  endorsee,  and  the  only 
question  is.  had  the  corporation  the  ca- 
pacity to  make  the  contract,  in  the  fulfill- 
ment of  which  they  were  executed,  which 
fs  answered  in  the  negative.  Pearce  v. 
Madison,  etc..  R.  Co.,  21  How.  441,  444, 
16   L.   Ed.   184. 

Such  consolidation  being  invalid  as 
without  legal  authority,  neither  of  the 
original  corporations  is  liable  on  the  notes. 
Pearce  v.  Madison,  etc.,  R.  Co.,  21  How. 
441,  16  L.  Ed.  184.  See,  however,  ante, 
"Implied    Powers,"   XI.   A,   1,   b. 

44.  Pleadable  by  corporation. — "What- 
ever divergence   of   opinion   may   arise   on 
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on  an  ultra  vires  contract.*-''^ 

b.  Estoppel. — See  the  title  Estoppel.  A  contract  made  by  a  corporation  be- 
yond the  scope  of  its  powers,  express  or  implied,  on  a  proper  construction  of 
its  charter,  cannot  be  enforced,  or  rendered  enforcible  by  the  application  of  the 
doctrine  of  estoppel.^^  Excess  of  the  scope  of  the  powers  conferred  upon  the 
corporation  by  law  could  not  be  ratified  or  be  made  good  by  estoppel ;  but  compli- 
ance with  regulations  as  to  the  manner  of  exercising  corporate  powers,  the 
stockholders  might  waive,  or  the  corporation  might  be  estopped,  by  lapse  of 
time,  or  otherwise,  to  deny.'*'^ 


this  question  from  conflicting  adjudica- 
tions in  some  of  the  state  courts,  in  this 
court  it  is  settled  in  favor  of  the  right  of 
the  corporation  to  plead  its  want  of 
power;  that  is  to  say,  to  assert  the  nullity 
of  an  act  which  is  an  ultra  vires  act.  The 
cases  of  Thomas  v.  Railroad  Co.,  101  U. 
S.  71,  25  L.  Ed.  950;  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290, 
30  L.  Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Pittsburg,  etc.,  R.  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  131  U.  S.  37],  33  L.  Ed.  157; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  35  L.  Ed.  55;  St. 
Louis,  etc.,  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.,  145  U.  S.  393,  36  L.  Ed.  738;  Union 
Pac.  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163 
U.  S.  564,  41  L.  Ed.  265,  and  McCormick 
V.  Market  Bank,  165  U.  S.  538,  41  L.  Ed. 
817,  recognize  as  sound  doctrine  that  the 
powers  of  corporations  are  such  only  as 
are  conferred  upon  them  by  statute,  and 
that,  to  quote  from  the  opinion  of  the 
court  in  Central  Transp,  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  59  to  60,  35 
L.  Ed.  55:  'A  contract  of  a  corporation, 
which  is  ultra  vires,  in  the  proper  sense, 
that  is  to  say,  outside  the  object  of  its 
creation  as  defined  in  the  law  of  its  or- 
ganization, and  therefore  beyond  the 
powers  conferred  upon  it  by  the  legisla- 
ture, is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objec- 
tion to  the  contract  is,  not  merely  that 
the  corporation  ought  not  to  have  made 
it,  but  that  it  could  not  make  it.  The  con- 
tract cannot  be  ratified  by  either  party, 
because  it  could  not  have  been  authorized 
by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  valid- 
ity, or  be  the  foundation  of  any  right  of 
action  upon  it.'  This  language  was  also 
cited  and  expressly  approved  in  Jackson- 
ville, etc.,  R.  &  Nav.  Co.  v.  Hooper,  160 
U.  S.  514,  524,  530,  40  L.  Ed.  515."  Cali- 
fornia Bank  v.  Kennedy,  167  U.  S.  362, 
367,  42  L.  Ed.  198.  See.  also.  Concord 
First  Nat.  Bank  v.  Hawkins,  174  U.  S. 
36.4,  371,  43  L.  Ed.  1007,  reaffirmed  in 
Shaw  V.  National  German-American  Bank, 
199  U.  S.  603,  50  L.  Ed.  328;  Louisville, 
etc..  R.  Co.  V.  Louisville  Trust  Co.,  174  U. 
S.  552,  567,  43  L.  Ed.  1081;  De  La  Vergne, 
etc.,  Co.  ?;.  German  Savings  Inst.,  175  U. 
S.  40.  59,  44  L   Ed    65. 

"The  question  of  the  liability  of  cor- 
porations on  contracts  which  the  law  does 
not    authorize    them   to    make,   and   which 


are  wholly  beyond  the  scope  of  their  pow- 
ers, is  governed  by  a  different  principle 
(from  that  applicable  to  torts).  Here  the 
party  dealing  with  the  corporation  is  un- 
der no  obligation  to  enter  into  the  con- 
tract. No  force,  or  restraint,  or  fraud  is 
practised  on  him.  The  powers  of  these 
corporations  are  matters  of  public  law 
open  to  his  examination,  and  he  may  and 
must  judge  for  himself  as  to  the  power 
of  the  corporation  to  bind  itself  by  the 
proposed  agreement."  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U. 
S.  24,  46.  35  L.  Ed.  55;  Salt  Lake  City  v. 
Holhster,  118  U.  S.  256,  263,  30  L.  Ed. 
176. 

45.  Assent  of  all  the  stockholders. — 
The  broad  doctrine  is  established  that  a 
contract  not  within  the  scope  of  the  pow- 
ers conferred  on  the  corporation  cannot 
be  made  valid  by  the  assent  of  every  one 
of  the  shareholders.  This  represents  the 
decided  preponderance  of  authority,  both 
in  this  country  and  in  England,  and  is 
based  upon  sound  principle.  Thomas  v. 
Railroad  Co.,  101  U.  S.  71,  83,  25  L.  Ed.. 
950;  Jacksonville,  etc.,  R,  &  Nav,  Co.  v. 
Hooper,  160  U.  S.  514,  524,  40  L.  Ed. 
515;  California  Bank  v.  Kennedy.  167  U. 
S.  362,  367,  42  L.  Ed.  198.  See  Concord 
Fn-st  Nat.  Bank  v.  Hawkins,  174  U.  S. 
364,  370,  43  L.  Ed.  1007,  reaffirmed  in 
Shaw  V.  National  German  American  Bank, 
199    U.    S.    603.    50    L.    Ed.   328. 

46.  Estoppel.— Union  Pac.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  581,  41 
L.  Ed.  265;  Thomas  v.  Railroad  Co.,  101  U 
S.  71,  25  L.  Ed.  950;  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U  S. 
24,  35  L.  Ed.  55;  California  Bank  v.  Ken- 
nedy, 167  U.  S.  362,  371,  42  L.  Ed.  198. 
reaffirmed  in  Shaw  v.  National  German 
American  Bank,  199  U.  S.  603,  50  L.  Ed. 
328;  Louisville,  etc.,  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  43  L.  Ed. 
1081;  Ward  v.  JosHn,  186  U.  S.  142  151. 
46  L.  Ed.  1093;  McCreery  Realty  Corpo- 
ration V.  Equitable  Nat.  Bank,  203  U.  S. 
584,    51    L.    Ed.    328. 

47.  Same.— St.  Louis,  etc.,  R.  Co.  v. 
Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393, 
403,  36  L.  Ed  738;  Zabriskie  v.  Cleveland, 
etc.,  R.  Co.,  23  How.  381,  398,  16  L.  Ed. 
488;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co..  139  U.  S.  24,  42,  60,  3.5 
L.   Ed.   55. 

"'When  a  corporation  is  acting  within 
the  general  scope  of  the  powers  conferred 
upon    it   by    tbe    legislature,    the    corpora- 
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Ultra   Vires   Lease. — The  same   doctrine   has   been   appHed   to   leases   ultra 
vires  a  corporation,  and  it  has  been  uniformly  held  that  there  could  be  no  re- 


tion,  as  well  as  persons  contracting  with 
it,  may  be  estopped  to  deny  that  it  has 
complied  with  the  legal  formalities  which 
are  prerequisites  to  its  existence  or  to  its 
action,  because  such  requisites  might  in 
fact  have  been  complied  with.  But  when 
the  contract  is  beyond  the  powers  con- 
ferred upon  it  by  existing  laws,  neither 
the  corporation  nor  the  other  party  to  the 
contract  can  be  estopped  by  assenting  to 
it,  or  by  acting  upon  it,  to  show  that  it 
was  prohibited  by  those  laws.'  The  prin- 
ciples thus  asserted  were  directly  applied 
in  the  case  of  California  Bank  v.  Kennedy, 
167  U.  S.  362,  367,  42  L.  Ed.  198,  where 
the  question  and  the  answer  were  thus 
stated  by  Mr.  Justice  White."  Concord 
First  Nat.  Bank  v.  Hawkins,  174  U.  S. 
364,  iTiO,  43  L.  Ed.  1007,  reaffirmed  in 
Shaw  V.  National  German  American  Bank, 
199  U.  S.  603,  50  L.  Ed.  328;  Whitney  v. 
Wyman,  101  U.  S.  392,  25  L.  Ed.  1050; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car   Co.,   139  U.   S.   24,  60,  35  L.   Ed.   55. 

"The  distinction  between  the  doing  by 
a  corporation  of  an  act  beyond  the  scope 
of  the  powers  granted  to  it  by  law,  on  the 
one  side,  and  an  irregularity  in  the  exer- 
cise of  the  granted  powers,  on  the  other, 
is  well  established,  and  has  been  con- 
stantly recognized  by  this  court.  It  was 
clearly  indicated  in  two  of  its  earliest 
judgments  on  the  subject  of  ultra  vires, 
both  of  which  were  delivered  by  Mr.  Jus- 
tice Campbell."  Louisville,  etc.,  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  570, 
43  L.  Ed.  1081,  reaffirmed  in  Walters  v. 
Chicago,  etc.,  R.  Co.,  186  U.  S.  479,  46 
L.  Ed.  1266.  See  Pearce  v.  Madison,  etc., 
R.  Co.,  21  How.  441,  16  L.  Ed.  184,  and 
Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  23 
How.  381,  16  L.   Ed.  488. 

"In  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604,  19  L.  Ed.  1008,  this  court 
stated,  as  an  axiomatic  principle  in  the 
law  of  corporations,  this  proposition: 
'Where  a  party  deals  with  a  corporation  in 
good  faith — the  transaction  is  not  ultra 
vires — and  he  is  unaware  of  any  defect 
of  authority  or  other  irregularity  on  the 
part  of  those  acting  for  the  corporation, 
and  there  is  nothing  to  excite  suspicion 
of  such  defect  or  irregularity,  the  corpo- 
ration is  bound  by  the  contract,  although 
such  defect  or  irregularity  in  fact  exists. 
If  the  contract  can  be  valid  under  any 
circum.stances,  an  innocent  party  in  such 
a  case  has  a  right  to  presume  theX-  ex- 
istence, and  the  corporation  is  estopped 
to  deny  them.'  Merchants'  Bank  v.  State 
Bank,  10  Wall.  604,  644,  645.  19  L.  Ed. 
1008.  The  proposition  was  supported  by 
citations  of  many  English  and  .\merican 
cases,  and  among  them  Roval  British 
Bank  v.  Turquand,  (1856).  6  El.  &  Bl. 
327.  And  the  justices  of  thi.  court,  while 
differing  among  themselves  in  the  appli- 
cation of  the  principle  to  municipal 
bonds,    have    always    treated    Royal    Brit- 


Bank  V.  Turquand  (1856),  6  El.  &  Bl. 
upon  its  facts."  Louisville,  etc.,  R.  Co. 
V.  Louisville  Trust  Co.,  174  U.  S.  552,  573, 
43  L.  Ed.  a081,  reaffirmed  in  Walters  v. 
Chicago,  etc.,  R.  Co.,  186  U.  S.  479,  46  L. 
Ed.  1266;  Commissioners  v.  Aspinwall,  21 
How.  539,  545,  16  L-  Ed.  208;  Moran  v. 
Commissioners,  2  Black  722,  724,  17  L. 
Ed.  342;  Gelpcke  v.  Dubuque.  1  Wall.  175, 
203,  17  L.  Ed.  520;  St.  Joseph  Township 
V.  Rogers,  16  Wall.  644,  666,  21  L.  Ed. 
328;  Humboldt  Township  v.  Long,  92  U. 
S.  642,  650,  23  L.  Ed.  752.  And  see 
Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  23 
How.  381,  16  L.  Ed.  488,  above  cited. 
See,  also,  Moores  v.  Citizens'  Nat.  Bank, 
111  U.  S.  156,  169,  28  L.  Ed.  385;  Peoples' 
Bank  v.  National  Bank,  101  U.  S.  181,  183, 
25   L.   Ed   907. 

See  Sioux  City,  etc..  Warehouse  Co.  v. 
Trust  Co.,  173  U.  S.  99,  112,  43_  L.  Ed.  628, 
where  it  is  said:  "Whatever,  it  is  argued, 
may  be  the  rule  in  state  courts,  in  this 
court  it  is  settled  that  a  corporation  can- 
not be  estopped  from  asserting  that  it  is 
not  bound  by  a  corporate  act  which  is  ab- 
solutely void,  citing,  among  other  cases, 
Pullman's  Palace  Car  Co.  v.  Cent.  Transp. 
Co.,  171  U.  S.  138,  43  L.  Ed.  108;  Cali- 
fornia Bank  v.  Kennedy,  167  U.  S.  362, 
42  L.  Ed.  198;  McCormick  v.  Market 
Bank.  165  U.  S.  538,  41  L-  Ed.  817;  Cen- 
trial  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  35  L.  Ed.  55.  But  we  are 
not  called  upon,  in  the  case  before  us,  to 
decide  the  question  thus  raised,  since  it 
rests  upon  an  assumption  that  the  court 
of  Iowa  has  decided  that  the  corporation 
was  by  estoppel  prevented  from  complain- 
ing of  a  void  act.  But  the  supreme  court 
of  Iowa  has  not  so  decided.  On  the  con- 
trary whilst  in  the  course  of  its  opinions 
it  has  referred  to  the  doctrine  of  estoppel, 
it  expressly,  in  the  cases  cited,  made  the 
application  of  the  doctrine  depend  upon 
the  legal  conclusion  found  by  it,  that  the 
act  of  a  corporation  in  contracting  a  debt 
in  excess  of  the  statutory  limit  was  not 
void  but  merely  voidable,  and  for  this 
reason  the  corporation,  or  those  holding 
under  it,  could  not  be  heard  to  assail  the 
act  in  question.  The  decisions  of  this 
court  which  are  relied  upon  considered 
the  application  of  the  doctrine  of  estoppel 
to  corporate  acts  absolutely  void,  and  not 
its  relation  to  contracts  which  were 
merely  voidable.  Whether,  as  an  inde- 
pendent question,  if  we  were  enforcing 
the  Iowa  statute,  we  would  decide  that 
the  issue  of  stock  by  a  corporation  in  ex- 
cess of  a  statutory  inhibition  was  not  void 
but  merely  voidable,  need  not  be  con- 
sidered, since,  as  we  have  said,  in  apply- 
ing an  Iowa  law,  we  follow  the  settled 
construction  given  to  it  bj'  the  supreme 
court    of    that    state." 

Obligation  of  good  faith  and  fair  deal- 
in'g. — See   post.   "In   General."   XIII,   A,   1. 

Estoppel    by    performance. — See      post. 
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covery  upon   the  lease   itself,   though   there  might  be  in  an  action   for  use  and 
occupation  of  the  property."'^ 

Guaranty  Contract. — Where  the  guaranty  by  one  corporation  of  the  bonds 
of  another  was  not  ultra  vires,  in  the  sense  of  being  outside  the  corporate 
powers  of  the  former  company,  as  where  a  statute  expressly  authorized  such  a 
company  to  execute  such  a  guaranty,  and  its  board  of  directors  to  direct  its  ex- 
ecution by  the  company,  but  made  it  a  prerequisite,  to  the  action  of  the  board  of 
directors,  that  it  should  be  upon  the  petition  of  a  majority  of  the  stockholders, 
this  was  only  a  regulation  of  the  mode  and  the  agencies  by  which  the  corpora- 
tion should  exercise  the  power  granted  to  it>^^ 


"Performance  by  Opposite  Party,"  XII, 
B.  2,  c. 

Estoppel  by  receipt  of  benefits. — See 
post,   "Receipt   of   Benefits,"   XII,   B,   2,   d. 

48.  Lease. — De  La  Vergne,  etc.,  Co.  v. 
German  Savings  Inst.,  175  U.  S.  40,  49, 
44  L.  Ed.  65;  Thomas  v.  Railroad  Co., 
101  U.  S.  71,  25  L.  Ed.  950;  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  290.  G.30,  30  L.  Ed.  83;  Oregon  R.,  etc.. 
Co.  V.  Oregonian  R.  Co..  130  U.  S.  1,  32 
L.  Ed.  837,  followed  in  Oregon  R..  etc., 
Co.  V.  Oregonian  R.  Co.,  145  U.  S.  52,  36 
L.  Ed.  620;  Pittsburg,  etc.,  R.  Co.  v. 
Keokuk,  etc.,  Bridge  Co.  131  U.  S.  371, 
384,  33  L.  Ed.  157;  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  48,  54,  35  L.  Ed.  55;  Pullman's  Palace 
Car  Co.  V.  Cent.  Transp.  Co..  171  U.  S. 
138,  43  L.  Ed.  108;  Union  Pac.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  163  U.  S.  564.  41  L. 
Ed.  265;  McCormick  v.  Market  Bank,  165 
U.  S.  538,  550,  41  L.  Ed.  817;  California 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L.  Ed. 
198. 

"The  lease  sued  on  having  been  ex- 
ecuted by  the  defendant,  contrary  to  the 
express  prohibition  of  the  statute,  which 
peremptorily  forbade  the  corporation  to 
transact  any  business,  unless  to  perfect 
its  organization,  and  thus  denied  it  the 
capacity  of  entering  into  any  contract 
whatever,  except  in  perfecting  its  or- 
ganization, the  lease  is  void,  cannot  be 
made  good  by  estoppel,  and  will  not  sup- 
port an  action  to  recover  anything  be- 
yond the  value  of  what  the  defendant  has 
actually  received  and  enjoyed."  McCor- 
mick V.  Market  Bank,  165  U.  S.  538,  553, 
41  L.  Ed.  817,  reaffirmed  in  McCreery 
Realty  Corporation  v.  Equitable  Nat. 
Bank.  203  U.  S.  584,  51  L.  Ed.  328;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  54,  61.  35  L.  Ed.  55;  Lo- 
gan County  Nat.  Bank  v.  Townsend,  139 
U.   S    67,   35   L.    Ed.   107. 

In  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  118  U.  S.  290,  317,  30  L.  Ed. 
83,  where  an  ultra  vires  lease  had  been 
made  of  a  railroad  and  an  ultra  vires 
guaranty  by  other  corporations  of  the 
performance  of  the  obligations  of  the 
lease  by  the  lessee  corporation,  and  suit 
for  specific  performance  of  the  lease  and 
guaranty  was  brought,  after  holding  them 
both  ultra  vires  and  void,  the  court  said: 
"Whatever  may  be  said  in  regard  to  the 
Indianapolis    and     St.'    Louis      Company, 


there  is  wanting  in  the  case  of  the  guar- 
anteeing companies  one  of  the  strongest 
reasons  usually  urged  in  support  of  the 
estoppel,  as  it  is  sometimes  called,  namely, 
that  the  recalcitrant  party  has  received 
the  money  or  the  property  of  the  other. 
For,  so  far  from  these  guaranteeing  com- 
panies having  received  of  the  plaintiffs  any 
money  or  property,  they  are  the  parties 
who  have  been  paying  money  ,  and  the 
plaintiffs  receiving  it  for  rent  of  its  road. 
They  are  not,  therefore,  estopped  on  any 
principles  of  that  doctrine  from  ceasing 
to  pay  money  on  an  illegal  contract  be- 
cause they  have  heretofore  done  so."  See 
post,  "Receipt  of  Benefits,"  XII.  C,  2,  d; 
"Relief  Afforded,"  XII,  B,  3.  See,  also, 
the  titles  RAILROADS;  STREET  RAIL- 
WAYS. 

48a.  Ultra  vires  guaranty. — The  distinc- 
tion between  the  doing  by  a  corporation 
of  an  act  beyond  the  scope  of  the  powers 
granted  to  it  by  law,  on  the  one  side,  and 
an  irregularity  in  the  exercise  of  the 
granted  powers,  on  the  other,  is  well  es- 
tablished, and  has  been  constantly  recog- 
nized by  this  court.  In  the  first  instance 
the  act  is  void,  but  in  the  second,  the  cor- 
poration may  be  estopped  to  deny  its 
validity  against  innocent  third  parties 
claiming,  for  value,  thereunder.  Such  is 
the  case  with  purchasers  of  the  bonds 
without  notice  of  the  defect.  Not  so  as 
to  purchasers  with  notice.  Louisville, 
etc..  R.  Co.  V.  Louisville  Trust  Co.,  174 
U.  S.  552,  570,  43  L.  Ed.  1081;  Zabriskie 
V.  Cleveland,  etc.,  R.,  23  How.  381,  398, 
16  L.  Ed.  488.  See.  also,  ante,  "To  Con- 
tract." XI,  G. 

Where  a  corporation  availed  itself  of 
the  provisions  of  an  act  allowing  it  to  en- 
dorse the  bonds  of  another  corporation 
after  complying  with  certain  req.uirements 
laid  down  therein,  and  when'  they  en- 
dorsed the  bonds  hereafter  mentioned, 
had  formally  complied  with  neither  of 
these  requirements;  had  neither  con- 
voked a  meeting  of  the  stockholders,  nor 
signified  their  acceptance  to  the  secretary 
of  state  as  then  required,  and  a  stock- 
holder in  the  company  filed  a  bill  to  en- 
join the  directors  from  paying  the  in- 
terest upon  the  bonds  which  they  had 
thus  guaranteed,  upon  the  ground  that 
these  directors  had  exceeded  their  legal 
authority  in  making  the  guaranty,  some 
of  the  bondholders  coming  in  as  defend- 
ants   with     the    corporation:    as    between 
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Estoppel  of  Stockholder. — A  court  of  equity  will  not  hear  a  stockholder 
assert  that  he  is  not  interested  in  preventing  the  law  of  the  corporation  from 
being  broken,  and  assumes  that  none  contemplate  advantages  from  an  applica- 
tion of  the  common  property  that  the  constitution  of  the  company  does  not  au- 
thorize.49 

Alienation  of  Entire  Property. — See  ante,  "Private  Corporations  Gener- 
ally," XI,  C,  1. 

c.  Performance  by  Opposite  Party. — The  argument  that  even  if  the  contract 
sued  on  was  void,  because  ultra  vires  and  against  public  policy,  yet  that,  hav- 
ing been  fully  performed  on  the  part  of  the  plaintitt,  and  the  benefits  of  it  re- 
ceived by  the  defendant,  for  the  period  covered  by  the  declaration,  the  defend- 
ant was  estopped  to  set  up  the  invalidity  of  the  contract  as  a  defense  to  this 
action  to  recover  the  compensation  agreed  on  for  that  period,  though  sustained 
by  decisions  in  some  of  the  states,  finds  no  support  in  the  judgments  of  the  su- 
preme court.^*' 


the  parties  to  this  suit,  the  acceptance  of 
the  acts  may  be  inferred  from  the  con- 
duct of  the  corporators  themselves.  The 
corporation  has  executed  the  powers  and 
claimed  the  privileges  conferred  by  them, 
and  cannot  exonerate  itself  from  the  re- 
sponsibility by  asserting  that  it  has  not 
filed  the  evidence  required  by  the  statute 
to  evince  its  decision.  Zabriskie  v.  Cleve- 
land, etc.,  R.  Co.,  23  How.  381,  16  L.  Ed. 
488. 

Amongst  the  acts  of  the  corporators 
was  this — that  at  a  meeting  of  the  stock- 
holders of  the  company,  the  endorsement 
of  the  bonds  was  approved,  adopted,  and 
sanctioned,  and  this  resolution  has  never 
been  rescinded  at  any  subsequent  annual 
meetings,  of  which  there  have  beeo  sev- 
eral, at  which  the  complainant  was  repre- 
sented. His  proxy  was  also  present  at  the 
meeting,  but  declined  to  vote,  when  his 
vote  would  have  controlled  the  action 
of  the  meeting.  These  negotiable  securi- 
ties have  been  placed  on  sale  in  the  com- 
munity, accompanied  by  these  resolutions 
and  votes,  inviting  public  confidence;  and 
a  corporation  cannot,  by  representations 
or  silence,  involve  others  in  onerous  en- 
gagements, and  then  defeat  the  calcula- 
tions and  claims  its  own  conduct  has  su- 
perinduced. It  is  bound  to  adherence  to 
truth  as  much  as  an  individual.  Zabriskie 
V.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  16 
L.   Ed.   488. 

"The  bill  is  framed,  not  to  obtain  relief 
from  error  or  fraud  in  the  administration 
of  the  powers  of  the  company  by  their 
trustees,  but  against  the  exercise  of  pow- 
ers that  did  not  belong  to  the  corporation, 
and  which  the  body  could  not  confirm, 
except  by  a  unamimous  vote."  Zabriskie 
V.  Cleveland,  etc.,  R.  Co.,  23  How.  381,  399, 
16    L.    Ed.    4S8. 

49.  Stockholder. — Zabriskie  v.  Cleve- 
land, etc.,  R.  Co.,  23  How.  381,  395,  16  L. 
Ed.   488. 

Corporators  must  be  prompt  and  vigi- 
lant in  the  exposure  of  illegality  or  abuse 
in  the  employment  of  their  corporate 
powers,  and  not  wait  until  the  evil  has 
been  done,  and  the  interest  of  innocent 
parties    has    become    involved.      Zaliriskie 


v.    Cleveland,    etc.,    R.    Co.,    23    How.    381, 
398,    16   L.    Ed.   488. 

It  does  not  lie  in  the  mouths  of  stock- 
holders to  object  that  another .  corpora- 
tion, in  carrying  into  full  efifect  a  trans- 
action with  their  corporation  already  com- 
pleted and  carried  out  in  substance,  and 
which  they  and  all  parties  concerned  had 
consented  to  and  acquiesced  in  long  be- 
fore, unlawfully  exercised  corporate  pow- 
ers. Branch  v.  Jesup,  106  U.  S.  468,  487, 
27  L.  Ed.  279.  See  the  title  STOCK  AND 
STOCKHOLDERS. 

50.  Performance. — Central  Transp.  Co. 
v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,   54,   35    L.   Ed.   55. 

In  a  clear  case  of  the  exercise  of  a 
power  forbidden  by  its  charter,  or  con- 
trary to  public  policy,  a  corporation  would 
not  be  estopped  to  decline  to  be  bound 
by  its  own  act,  even  when  the  other  party 
has  fulfilled.  Jacksonville,  etc.,  R.  &  Nav. 
Co.  V.  Hooper,  160  U.  S.  514,  524,  40  L. 
Ed.  515;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co..  139  U.  S.  24,  35  L.  Ed.  55. 

To  hold  otherwise  would  be  "to  hold 
that  any  act  performed  in  executing  a 
void  contract  makes  all  its  parts  valid,  and 
that  the  more  that  is  done  under  a  con- 
tract forbidden  by  law,  the  stronger  is 
the  claim  to  its  enforcement  by  the 
courts."  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  55,  35  L.  Ed. 
55;  Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
86.   25   L.    Ed.  950. 

"The  passages  cited  by  the  plaintiff 
from  Railway  Co.  v.  McCarthy,  96  U.  S. 
258,  267.  24  L.  Ed.  693,  and  San  Antonio 
V.  Mehaffy,  96  U.  S.  312,  315,  24  L.  Ed. 
816,  are  no  more  than  a  passing  remark 
that  'the  doctrine  of  ultra  vires,  when  in- 
voked for  or  against  a  corporation,  should 
not  be  allowed  to  prevail  when  it  would 
defeat  the  ends  of  justice  or  work  a  legal 
wrong,'  and  a  repetition,  in  substance,  of 
the  same  remark,  adding  'if  such  a  result 
can  be  avoided.'  "  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
55,   35    L.    Ed.    55. 

"According  to  many  recent  opinions  of 
this  court,  a  contract  made  by  a  corpora- 
tion,  which   is  unlawful  and  void  because 
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New  York  r„ule.— The  general  rule  in  New  York  is  that  where  a  private  cor- 
poration has  entered  into  a  contract,  not  immoral  in  itself,  and  not  forbidden  by 
any  statute,  and  it  has  been  in  good  faith  performed  by  the  other  party,  the 
corporation  will  not  be  heard  on  a  plea  of  ultra  vires.^^ 

d.  Receipt  of  Benefits. — See  post,  "Relief  Afforded,"  XII,  B,  3.  But  although 
there  may  be  a  defect  of  power  in  a  corporation  to  make  a  contract,  yet  if  a 
contract  made  by  it  is  not  in  violation  of  its  charter,  or  of  any  statute  prohibit- 
ing it,  and  the  corporation  has  by  its  promise  induced  a  party  relying  on  the 
promise  and  in  execution  of  the  contract  to  expend  money  and  perform  his  part 
thereof,  the  corporation  is  liable  on  the  contract.^^   Where  money  had  been  obtained 


beyond  the  scope  of  its  corporate  pow- 
ers, does  not,  by  being  carried  into  ex- 
ecution, become  lawful  and  valid,  but  the 
proper  remedy  of  the  party  aggrieved  is 
by  disaffirming  the  contract,  and  suing 
to  recover,  as  on  a  quantum  meruit,  the 
value  of  what  the  defendant  has  actually 
received  the  ■  benefit  of."  Pittsburg,  etc., 
R.  Co.  V.  Keokuk,  etc..  Bridge  Co.,  131 
U.  S.  371,  389,  33  L.  Ed.  157.  See,  also, 
Thomas  v.  Railroad  Co.,  101  U.  S.  71.  83, 
25  L.  Ed.  950;  Louisiana  v.  Wood,  102  U. 
S.  294,  26  L.  Ed.  153;  Parkersburg  v. 
Brown,  106  U.  S.  487,  503,  27  L.  Ed.  238; 
Chapman  v.  Douglass  County.  107  LJ.  S. 
348,  360,  27  L.  Ed.  378;  Salt  Lake  City 
V.  Hollister,  118  U.  S.  256,  263,  30  L.  Ed. 
176;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  118  U.  S.  290,  317,  318,  30  L- 
Ed.  83;  Oregon  R.,  etc.,  Co.  v.  Oregonian 
R.  Co.,  130  U.  S.  1,  22,  32  L.  Ed.  837,  fol- 
lowed in  Oregon  R.,  etc..  Co.  v.  Oregonian 
R.  Co.,  145  U.  S.  52,  36  L.  Ed.  620;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  59,  35  L.  Ed.  55;  Jack- 
sonville, etc.,  R.  &  Nav.  Co.  v.  Hooper, 
160  U.  S.  514.  524.  40  L-  Ed.  515;  California 
Bank  v.  Kennedy,  167  U.  S.  362,  367,  42 
L.  Ed.  198;  Concord  First  Nat.  Bank  v. 
Hawkins.  174  U.  S.  364,  370,  43  L-  Ed, 
1007,  reaffirmed  in  Shaw  v.  National  Ger- 
man-American Bank,  199  U.  S.  603,  50  L. 
Ed.  328;  De  La  Vergne,  etc..  Co.  v.  Ger- 
man Savings  Inst..  175  U.  S.  40,  59,  44 
L.    Ed.    65. 

"Whatever  doubts  might  have  been  once 
entertained  as  to  the  power  of  corpora- 
tions to  set  up  the  defense  of  ultra  vires 
to  defeat  a  recovery  upon  an  executed 
contract,  the  rule  is  now  well  settled,  at 
least  in  this  court,  that  where  the  action 
is  brought  upon  the  illegal  contract,  it  is 
a  good  defense  that  the  corporation  was 
prohibited  by  statute  from  entering  into 
such  contract,  although  in  an  action  upon 
a  quantum  meruit  it  may  be  compelled 
to  respond  for  the  benefit  actually  re- 
ceived." De  La  Vergne,  etc..  Co.  v.  Ger- 
man Savings  Inst.,  175  U.  S.  40,  58,  44 
L.  Ed.  65,  saying:  "The  earliest  case  in 
which  this  doctrine  is  distinctly  laid 
down  is  that  of  Pearce  v.  Madison,  etc.. 
R.  Co.,  21  How.  441,  16  L.  Ed.  184.  See 
post,  "Receipt  of  Benefits,"  XII,  B.  2, 
d;  "Relief  Afforded.'/  XII,   B,  3. 

Ultra  vires  promise  in  building  and 
loan  stock.— See  the  title  BUILDING 
AND  LOAN  COMPANIES,  vol.  3,  p.  543. 


Rescission  of  executed  agreement. — See 

post,    "Annulment  and  Rescission,"  XII,  D. 

51.  New  York  rule.— Eastern  Building, 
etc.,  Ass'n  v.  Ebaugh,  185  U.  S.  114,  120, 
46   L.    Ed.   830. 

"It  is  now  well  settled  (in  New  York) 
that  a  corporation  cannot  avail  itself  of 
the  defense  of  ultra  vires  when  the  con- 
tract has  been,  in  good  faith,  fully  per- 
formed by  the  other  party,  and  the  corpo- 
ration has  had  the  benefit  of  the  perform- 
ance and  of  the  contract.  As  has  been 
said,  corporations,  like  natural  persons, 
have  power  and  capacity  to  do  wrong. 
They  may,  in  their  contracts  and  dealings, 
break  over  the  restraints  imposed  upon 
them  by  their  charters;  and  when  they  do 
so  their  exemption  from  liability  cannot 
be  claimed  on  the  mere  ground  that  they 
have  no  attributes  nor  facilities  which 
render  it  possible  for  them  thus  to  act. 
While  they  have  no  right  to  violate  their 
charters,  yet  they  have  capacity  to  do  so, 
and  are  bound  by  their  acts  where  a  repu- 
diation of  them  would  result  in  manifest 
wrong  to  innocent  parties,  and  especially 
where  the  offender  alleges  its  own 
wrong  to  avoid  a  just  responsibility.  It 
may  be  that  while  a  contract  remains  un- 
executed upon  both  sides,  a  corporation  is 
not  estopped  to  say  in  its  defense  that  it 
had  not  the  power  to  make  the  contract 
sought  to  be  enforced,  yet  when  it  be- 
comes executed  by  the  other  party,  it  is 
estopped  from  asserting  its  own  wrong 
and  cannot  be  excused  from  payment 
upon  the  plea  that  the  contract  was  be- 
yond its  powers."  Eastern  Building,  etc., 
Ass'n  V.  Williamson,  189  U.  S  122  129  47 
L.  Ed.  73.5. 

52.  Receipt  of  benefits  under  contract. 
— Hitchcock  V.  Galveston,  96  U.  S  341. 
351,  24  L.  Ed.  659;  Fort  Worth  City  Co! 
V.  Smith  Bridge  Co.,  151  U.  S.  294,  302  38 
L.  Ed.  167;  Gold-Mining  Co.  v.  National 
Bank,  96  U.  S.  640.  24  L.  Ed.  648. 

Where  a  contract  was,  at  farthest,  only 
ultra  vires,  in  such  a  case,  though  specific 
performance  of  an  engagement  to  do  a 
thing  transgressive  of  its  corporate  power 
may  not  be  enforced,  the  corporation  can 
be  held  liable  on  its  contract.  Having  re- 
ceived benefits  at  the  expense  of  the  other 
contracting  party,  it  cannot  object  that  it 
was  not  empowered  to  perform  what  it 
promised  in  return,  in  the  mode  in  which 
it  promised  to  '  perform.  This  was  di- 
rectly  ruled   in  The   State   Board   of  Agri- 
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by  a  corporation  upon  its  securities  which  were  irregular  and  uhra  vires,  but  the 
money  was  applied  for  the  benefit  of  the  company,  with  the  knowledge  and 
acquiescence  of  the  shareholders,  the  company  and  the  shareholders  were  estopped 
from  denying  the  liability  of  the  company  to  repay  it.  And  the  same  result 
follows  where  such  securities  are  issued  with  the  knowledge  of  the  sharehold- 
ers, so  far  as  the  money  thus  raised  is  applied  for  the  benefit  of  the  com- 
pany.53  And  the  same  is  true,  although  the  money  was  loaned  to  the  corporation 
by  some  of  its  directors.  It  cannot  claim  that  the  trust  relationship  entitled  it  to 
repudiate  the  obligation  to  repay  the  money .-^^  And  a  corporation  is  liable  to 
an  action  for  the  use  and  occupation  of  premises  under  an  ultra  vires  lease,  al- 
though not  liable  on  the  lease  itself,-^^  or  to  restore  or  pay  for  property  received 
thereunder  .5^ 


culture  V.  The  Citizens'  Street-Railway 
Co.,  47  Ind.  407.  Hitchcock  v.  Galveston, 
96  U.  S.  341,  351,  24  L.  Ed.  659.  See  this 
case  distinguished  in  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co..  139  U.  S.  24, 
57,  35  L.  Ed.  55,  as  not  intended  to  hold 
that  the  ultra  vires  contract  itself  was 
validated  or  made  enforcible,  but  merely 
that  equitable  principles  required  that 
services  rendered  and  received  should  be 
paid  for  apart  from  any  express  contract 
to  do  so.  See,  also,  ante.  "Performance 
by  Opposite  Party,"  XII.   B,   2,   c. 

The  true  ground  of  relief  in  such  cases 
is  clearly  shown  in  a  line  of  opinions,  two 
of  which  were  cited  by  Mr.  Justice  Miller 
(Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  317,  30  _L.  Ed.  83).  in 
support  of  the  proposition  just  quoted,  in 
which  municipal  corporations,  having  re- 
ceived money  or  property  under  contracts 
so  far  beyond  their  power  as  not  to  be 
capable  of  being  enforced  or  sued  on  ac- 
cording to  their  terms,  have  been  held, 
while  not  liable  to  pay  according  to  the 
contracts,  to  be  bound  to  account  for  the 
money  or  property  which  they  had  re- 
ceived. Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co..  139  U.  S.  24,  57,  58,  35  L. 
Ed.  55.  See  Hitchcock  v.  Galveston,  96 
U.  S.  341,  350,  24  L.  Ed.  659;  Louisiana 
V.  Wood.  102  U.  S.  294,  299,  26  L.  Ed. 
153;  Parkersburg  v.  Brown,  106  U.  S.  487, 
503,  27  L-  Ed.  238;  Chapman  v.  County  of 
Douglas.  ]07  U.  S.  348,  355,  27  L.  Ed. 
378. 

This  result  is  produced  in  like  manner 
in  many  instances  where  a  corporation, 
having  enjoj^ed  the  fruits  of  a  contract 
fairly  made,  denies,  when  called  to  ac- 
count, the  existence  of  the  corporate 
power  to  make  it.  Daniels  v.  Tearney,  102 
U.  S.  415.  420,  26  L.  Ed.  187,  citing  Rail- 
way Co.  V.  McCarthy,  96  U.  S.  258.  24 
L.  Ed.  693;  Western  Nat.  Bank  v.  Arm- 
strong. 152  v.  S.  346,  352,  38  L.  Ed.  470; 
Pneumatic  Gas  Co.  v.  Berry,  113  U.  S. 
322.   327,    28    L-    Ed.    1003. 

53.  Ultra  vires  loans. — Jones  v.  Guar- 
anty, etc..  Co.,  101  TJ.  S.  622,  628,  25  L.  Ed. 
1030. 

Under  a  state  constitution  which  pro- 
vides: "No  corporation  shall  issue  stock 
or  bonds  except  for  money  paid,  labor 
done,  or  property  actually  received,  and 
all  fictitious  increase  of  stock  or  indebtei- 


ness  shall  be  void."  if  this  section  be  in 
any  way  applicable  and  could  be  regarded 
as  invalidating  so  much  of  the  contract 
as  provided  that  the  consideration  should 
be  paid  in  bonds,  which  is  not  to  be  con- 
ceded, the  company  "having  received  ben- 
efits at  the  expense  of  the  other  contract- 
ing party,  cannot  object  that  it  was  not 
empowered  to  perform  what  it  promised 
in  return,  in  the  mode  in  which  it  prom- 
ised to  perform,"  and  would  still  remain 
liable  on  its  contract,  otherwise  within  its 
lawful  powers.  Fort  Worth  City  Co.  v. 
Smith  Bridge  Co.,  151  U.  S.  294.  302,  38 
L.  Ed.  167;  Hitchcock  v.  Galveston,  96 
U.  S.  341,  351,  24  L.  Ed.  659;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.   S.   24,  58,  35   L.   Ed.   55. 

That  an  act  of  a  corporation  is  ultra 
vires  does  not  necessarih'  make  it  void. 
A  loan  so  made  may  still  be  enforcible. 
Gold-Mining  Co.  v.  National  Bank.  96  U. 
S.   640,   24   L.    Ed.    648. 

54.  Loan  by  directors. — Hotel  Co.  v. 
Wade,  97  U.  S.  13,  24  L.  Ed.  917.  See  the 
title  OFFICERS  AND  AGENTS  OF 
PRIV.\TE    CORPORATIONS. 

55.  Use  and  occupation. — County  of  Ma- 
con V.  Shores,  97  U.  S.  272,  279,  24  L.  Ed. 
889;  De  La  Vergne.  etc.,  Co.  v.  German 
Savings  Inst..  175  U.  S.  40,  59,  44  L.  Ed. 
65.  See  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290.  318,  30  L.  Ed. 
83,  where  a  doubt  is  expressed  as  to 
whether  a  liability  on  a  quantum  meruit 
existed  in  that  case  of  an  ultra  vires 
lease. 

"In  Steamboat  Co.  v.  McCutchen  & 
Collins  (13  Pa.  St.  13),  the  company, 
which  was  a  corporation,  had  occupied 
for  a  term  agreed  upon,  as  an  office,  prem- 
ises belonging  to  the  other  parties.  When 
sued  for  the  rent,  the  corporation  set  up 
as  a  defense  that  the  contract  was  ultra 
vires,  and  claimed  exemption  from  lia- 
bility upon  that  ground.  Coulter,  J.,  in 
the  opinion  of  the  court  affirming  the  lia- 
bility, said:  'Some  things  lie  too  deep  in 
the  common  sense  and  common  honesty 
of  mankind  to  require  either  argument  or 
authority  to  support  them,  and  this.  I 
think,  is  one  of  them.'  "  County  of  Ma- 
con V.  Shores,  97  U.  S.  272.  279.  24  L.  Ed. 
889.      See   ante,   "Estoppel,"   XII.   B,   2,   b. 

56.  Where  an  ultra  vires  lease  bv  one 
corporation    to    another    is    terminated    by 
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Express  Prohibition  and  Want  of  Power  Compared. — There  may  be  a 
difference  between  the  case  of  an  engagement  made  by  a  corporation  to  do  an 
act  expressly  prohibited  by  its  charter,  or  some  other  law,  and  a  case  where 
legislative  power  to  do  the  act  has  not  been  granted.  Such  a  distinction  is  as- 
serted in  some  decisions.^" 

e.    Ultra  Vires  Torts.—See  post,  "For  Torts,"  XIII,  A,  2. 

3.  Relief  Afeorded. — But  "a  contract  ultra  vires  being  unlawful  and  void, 
not  because  it  is  in  itself  immoral,  but  because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  have  always  striven  to  do  justice  between  the 
parties,  so  far  as  could  be  done  consistently  with  adherence  to  law,  by  per- 
mitting property  or  money,  parted  with  on  the  faith  of  the  unlawful  contract,  to 
be  recovered  back,  or  compensation  to  be  made  for  it.  In  such  case,  however, 
the  action  is  not  maintained  upon  the  unlawful  contract,  nor  according  to  its 
terms;  but  on  an  implied  contract  of  the  defendant  to  return,  or,  failing  to  do 
that,  to  make  compensation  for,  property  or  money  which  it  has  no  right  to 
retain.  To  maintain  such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  unlaw- 
ful contract.^^  Where  a  corporation  has  made  an  ultra  vires  contract  by  which 
it  has  come  into  possession  of  property,  it  cannot  retain  the  property  against  the 
demand  of  the  other  party  who  has  done  what  he  agreed  to  do  under  the  con- 
tract, and  on  its  refusal  to  surrender  the  property  it  becomes  liable  for  its  value 
upon  grounds  or  implied  contract.^^ 


the  lessee  corporation,  the  property  re- 
ceived by  it  under  the  terms  of  the  lease 
must  either  be  returned  or  compensation 
be  made  therefor.  Pullman's  Palace  Car 
Co.  V.  Cent.  Transp.  Co.,  171  U.  S.  138, 
147,  43   L.   Ed.   108. 

57.  Prohibition  and  want  of  power  com- 
pared.— Hitchcock  c'.  Galveston,  96  U.  S. 
341.  351.  24  L.  Ed.  659;  Union  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  594, 
41  L.  Ed.  265.  See  ante,  "As  Voidable  or 
Void,"  XII,  B. 

Rescission. — See  post,  "Annullment  and 
Rescission,"  XII,   D. 

58.  Recovery  of  property  or  compensa- 
tion.— Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  60,  35  L. 
Ed.  55;  Pullman's  Palace  Car  Co.  v.  Cent. 
Transp.  Co.,  171  U.  S.  138,  151,  43  L.  Ed. 
108;  De  La  Vergne,  etc.,  Co.  v.  German 
Savings  Inst.  175  U.  S.  40,  58,  44  L.  Ed.  65; 
Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S. 
618,  633.  44  L.  Ed.  611;  National  Bank, 
etc.,  Co.  V.  Petrie,  189  U.  S.  423,  425,  47 
L.  Ed.  879.  See,  also,  the  title  BANKS 
AND  BANKING,  vol.  3,  p.  1. 

The  courts  have  gone  a  long  way  to  en- 
able parties  who  have  parted  with  prop- 
erty or  money  on  the  faith  of  contracts 
with  corpoiations  which  the  law  does  not 
authorize  them  to  make,  and  which  are 
wholly  beyond  the  scope  of  their  powers, 
to  obtain  justice  by  recovery  of  the  prop- 
erty or  the  money  specifically,  or  as 
money  had  and  received  to  plaintiff's  use. 
Salt  Lake  City  v.  Hollister,  118  U.  S. 
256.  263,  30  L.  Ed.  176;  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71,  25  L.  Ed.  950; 
Louisiana  v.  Wood,  102  U.  S.  294,  26  L. 
Ed.  153;  Chapman  v.  Douglas  County, 
107  U.  S.  348,  355,  27  L.  Ed.  378.  See, 
also,   Logan   County  Nat.   Bank  v.  Town- 
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send,  139  U.  S.  67,  76,  35  L.  Ed.  107;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc..  R.  Co., 
118  U.  S.  290,  30  L.  Ed.  83. 

59.  Logan  County  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67,  35  L.  Ed.  107. 

When  no  penalty  is  imposed,  and  the 
intention  of  the  legislature  appears  to  be 
simply  that  the  agreement  by  a  corpora- 
tion to  do  certain  acts  is  not  to  be  en- 
forced, then  neither  the  agreement  itself 
nor  the  performance  of  it  is  to  be  treated 
as  unlawful  for  any  other  purpose,  and 
where  "the  money  of  the  plaintiff  was 
taken  and  is  still  held  by  the  defendant 
under  an  agreement  which  it  is  contended 
it  had  no  power  to  make,  and  which,  if  it 
had  power  to  make,  it  has  wholly  failed 
on  its  part  to  perform,  it  was  money  of 
the  plaintiff,  now  in  the  possession  of  the 
defendant,  which  in  equity  and  good  con- 
science it  ought  now  to  pay  over,  and 
which  may  be  recovered  in  an  action  for 
money  had  and  received.  The  illegality 
is  not  that  which  arises  where  the  con- 
tract is  in  violation  of  public  policy  or  of 
sound  morals,  and  under  which  the  law 
will  give  no  aid  to  either  party.  The 
plaintiff  himself  is  chargeable  with  no  il- 
legal act,  and  the  corporation  is  the  only 
one  at  fault  in  exceeding  its  corporate 
powers  by  making  the  express  contract. 
The  plaintiff  is  not  seeking  to  enforce 
that  contract,  but  only  to  recover  his  own 
money  and  prevent  the  defendant  from 
unjustly  retaining  the  benefit  of  its  own 
illegal  act.  He  is  doing  nothing  which 
must  be  regarded  as  a  necessary  affirm- 
ance of  an  illegal  act.  Chapman  v.  Doug- 
las County,  107  U.  S.  348,  356,  27  L.  Ed. 
378. 

The  grounds  and  the  limits  of  the  rule 
concerning   the   remedy,  in  the  case   of  a 
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4.  Ratification.— See  ante,  "Ratification,"  XI,  A,  3,  c,   (4). 

By  Legislative  Act. — The  legislative  power  may  ratify  and  validate  any  ir- 
regularity in  the  execution  of  a  corporate  authority,  which  it  could  have  au- 
thorized beforehand.eo  g^t  the  fact  that  the  legislature,  after  an  ultra  vires 
lease  was  made,  passes  a  statute  forbidding  the  directors  of  the  company,  its 
lessees  or  agents,  from  collecting  more  than  a  fixed  amount  of  compensation 
for  carrying  passengers  and  freight,  is  not  a  ratification  of  the  lease  or  an  ac- 
knowledgment of  its  validity.*^ ^ 

By  Corporation  or  Stockholders. — See  ante,  "Ratification,"  XT,  A,  3,  c, 
(4);  "Plea  of  Ultra  Vires  by  Corporation  or  Stockholder,"  XII,  B,  2;  post, 
"Annulment  and  Rescission,"  XII,  D. 

C.  Right  to  Complain  or  Set  Up  Defense— 1.  Right  of  Complaint  or 
Restraint  Gfnfrally. — Where  the  suit  is  brought  by  an  individual  to  en- 
join a  corporation  from  the  domg  of  acts  as  ultra  vires  and  injurious  to  him, 
and  his  interest  can  only  consist  in  preventing  competition  with  himself  in  his 
business,  which  such  more  extensive  use  of  the  corporate  property  would  create, 
if  the  right  to  assert  it  exists,  it  must  rest,  not  upon  the  claim  that  the  premises 
are  thus  used  for  purposes  to  which  they  might  not  be  lawfully  devoted  if  owned 
and  used  by  a  natural  person,  but  on  the  allegation  merely  that  such  use  is  be- 
yond the  corporate  powers  of  the  company.  But  if  the  competition  in  itself, 
however  injurious,  is  not  a  wrong  of  which  he  could  complain  against  a  natural 
person,  it  does  not  become  so  merely  because  the  author  of  it  is  a  corporation 
acting  'ultra  vires.  The  damage  is  attributable  to  the  competition,  and  to  that 
alone. ^^ 


contract  ultra  vires,  which  has  been  partly 
performed,  and  under  which  property  has 
passed,  can  hardly  be  summed  up  better 
than  they  were  by  Mr.  Justice  Miller  in 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290.  317,  30  L.  Ed.  83,  where 
he  said  that  the  rule  "stands  upon  the 
broad  ground  that  the  contract  itself  is 
void,  and  that  nothing  which  has  been 
done  under  it,  nor  the  action  of  the  court, 
can  infuse  any  vitality  into  it;"  and  that 
"where  the  parties  have  so  far  acted  un- 
der such  a  contract  that  they  cannot  be 
restored  to  their  original  condition,  the 
court  inquires  if  relief  can  be  given  inde- 
pendently of  the  contract,  or  whether  it 
will  refuse  to  interfere  as  the  matter 
stands."  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24.  61,  35  L.  Ed. 
55.  See  ante,  "Performance  by  Opposite 
Party,"  XII,  B,  2,  c;  "Receipt  of  Benefits," 
XII.  B.  2,  d. 

Payment  for  benefits  received— See 
ante,  "Receipt  of  Benefits,"  XII,  B,  2,  d. 

AnnuUment  and  rescission. — See  post, 
"Annullment   and   Rescission,"   XII.   D. 

Ultra  vires  lease. — See  ante,  "Estoppel," 
XII,   B,  2,  b;  "Receipt  of  Benefits,"   XII, 

B,  2,  d. 

60.  Ratification  by  legislature.— Thomas 

V.  Railroad  Co.,  101  U.  S.  71.  25  L.  Ed. 
950-  Galveston  Railroad  z'.  Cowdrey,  11 
Wall.  459,  474,  20  L.  Ed.  199;  Graham  v. 
Boston,  etc.,  R.  Co.,  118  U.  S.  161.  170,  30 
Iv  Ed  196.  See  Houston,  etc.,  R.  Co.  v. 
Texas,  170  U.  S  243,  259.  42  L.  Ed.  1023. 
See  ante,  "Mortgages,"  XI,  E,  2,  b. 

"The  power  which  can  give  authority  to 
act  can  ratify  any  act  that  is  taken,  and 
generally  legislative  recognition  of  an  act 


or  a  corporation  validates  the  act  or  the 
corporation,  although  neither  one  nor  the 
other  may  have  full  prior  legal  authority." 
Street  v.  United  States,  133  U.  S.  299,  307, 
33  L.  Ed.  631. 

61.  Same. — Thomas  v.  Railroad  Co.,  101 
U.  S.  71.  25  L.  Ed.  950.  And  see  the  title 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE CORPORATIONS,  as  to  ratifica- 
tion of  agent's  acts.  See.  generally,  the 
title  PRINCIPAL  AND  AGENT. 

Contracts  made  before  incorporation. — 
See  ante,  "Status  before  Incorporation," 
III.  E. 

62.  Right  to  complain  of  and  restrain 
ultra  vires  acts. — Railroad  Co.  v.  Eller- 
man,  105  U.  S.  166,  173,  26  L-  Ed.  1015. 

But  the  competition  is  not  illegal.  It 
is  not  unlawful  for  any  one  to  compete 
with  the  company,  although  the  latter 
may  not  be  authorized  to  engage  in  the 
same  business.  The  legal  interest  which 
qualifies  a  complainant  other  than  the 
state  itself  to  sue  in  such  a  case  is  a  pe- 
cuniary interest  in  preventing  the  defend- 
ant from  doing  an  act  where  the  injury  al- 
leged flows  from  its  quality  and  character 
as  a  breach  of  some  legal  or  equitable 
duty.  A  stockholder  of  the  company  has 
such  an  interest  in  restraining  it  within 
the-  limits  of  the  enterprise  for  which  it 
was  formed,  because  that  is  to  enforce  his 
contract  of  membership.  The  state  has  a 
legal  interest  in  preventing  the  usurpation 
and  perversion  of  its  franchises,  because 
it  is  a  trustee  of  its  powers  for  uses 
strictly  public.  In  these  questions  the  in- 
dividual has  no  interest,  and  he  cannot 
raise  them  in  order,  under  that  cover,  to 
create  and  protect  a  monopoly  which  the 
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Estoppel  by  Receipt  of  Benefit.— It  must  be  further  borne  in  mind  that 
the  invahdity  of  contracts  made  in  violation  of  statutes  is  subject  to  the  eq- 
uitable exception,  that  although  a  corporation  in  making  a  contract  acts  in  dis- 
agreement with  its  charter,  where  it  is  a  simple  question  of  capacity  or  authority 
to  contract  arising  either  on  a  question  of  regularity  of  organization  or  of 
power  conferred  by  the  charter,  a  party  who  has  had  the  benefit  of  the  agree- 
ment cannot  be  permitted  in  an  action  founded  on  it  to  question  its  validity .''^ 

Ultra  Vires  Mortgage. — If  a  corporate  mortgage  in  question  be  ultra  vires, 
no  one  can  take  advantage  of  the  defect  of  power  involved  but  the'  state.  As 
to  all  other  parties,  it  must  be  held  valid,  and  may  be  enforced  accordingly. "5* 

2.  Right  op  Corporation  or  Stockholder. — See  ante,  "Plea  of  Ultra  Vires 
by  Corporation  or  Stockholder,''  XII,  B,  2.^^ 

D.  Annulment  and  Rescission. — See  ante,  "Relief  Afforded,"  XII,  B,  3. 
See,  generally,  the  title  Rescission,  Cancellation  and  Reformation. 

1.  In  General. — Where  it  is  a  contract  forbidden  by  public  policy  and  be- 
yond the  power  of  the  corporation  to  make,  having  entered  into  the  agreement, 
it  was  the  duty  of  the  company  to  rescind  or  abandon  it  at  the  earliest  moment. 
This  duty  was  independent  of  the  clause  in  the  contract  which  gave  them  the 
right  to  do  it.  Though  they  delayed  its  performance  for  several  years,  it  was 
nevertheless  a  rightful  act  when  it  was  done.  This  performance  of  a  legal  duty, 
a  duty  both  to  stockholders  of  the  company  and  to  the  public,  cannot  give  to 
plaintiffs  a  right  of  action. ^*^ 


law  does  not  give  him.  He  cannot  main- 
tain the  suit.  Railroad  Co.  v.  EHerman, 
105  U.  S.  166,  26  L.  Ed.  1015. 

Acts  prior  to  incorporation. — See  ante, 
"Status   before    Incorporation,"    III,    E. 

63.  Receipt  of  benefits  as  estoppel. — 
Township  of  Pine  Grove  v.  Talcott.  19 
Wall.  666,  678,  22  L-  Ed.  227;  National 
Bank  v.  Matthews,  98  U.  S.  621,  629,  25 
L.  Ed.  188,  quoting  above  from  Sedwick 
on  Statutory  and  Constitutional  law.  See. 
also,  Whitney  v.  Wyman,  101  U.  S.  392, 
397,  25  L.  Ed.  1050;  Jones  v.  Guaranty, 
etc.,  Co.,  101  U.  S.  622,  628,  25  L.  Ed.  1030; 
Branch  v.  Jesup,  106  U.  S.  468.  27  L.  Ed. 
279;  Fritts  v.  Palmer,  132  U.  S.  282,  291, 
33  E.  Ed.  317;  Logan  County  Nat.  Bank  v. 
Townsend.  139  U.  S.  67,  76.  35  L.  Ed.  107; 
Thompson  v.  St.  Nicholas  Nat.  Bank,  146 
U.  S.  240,  251,  36  L.  Ed.  956;  McBroom  v. 
Scottish  Mortgage,  etc..  Investment  Co., 
153  U.  S.  318,  326,  38  L.  Ed.  729;  Scott  V. 
Deweese,  181  U.  S.  202,  211,  45  L.  Ed.  822; 
Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S. 
451,  458,  48  L.  Ed.  258;  Third  Nat.  Bank 
V.  Buffalo  German  Ins.  Co.,  193  U.  S.  581, 
588,  48  L.  Ed.  805.  See  the  title  ESTOP- 
PEL. See,  also,  ante,  "Estoppel  to  Attack 
Collaterally,"  XI,  C,  1,  b. 

64.  Mortgage. — Jones  v.  Guaranty,  etc.. 
Co.,  101  U.  S.  622,  628,  25  L.  Ed.  1030. 
See  National  Bank  v.  Matthews,  98  U.  S. 
621.  25  L.  Ed.  188,  in  which  this  subject 
was  fully  examined.  See,  also,  Scott  v. 
Deweese,  181  U.  S.  202,  211,  45  L.  Ed.  822; 
Fortier  v.  New  Orleans  Nat.  Bank.  112  U. 
S.  439,  28  L.  Ed.  764.  See  ante,  "Mort- 
gages," XI,  E.  2,  b.  And  see  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  1. 

65.  Defense  set  up  for  first  time  on  ap- 
peal.—See  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.  90. 


Estoppel     of     corporation     generally. — 

See  the  title  ESTOPPEL. 

Estoppel  of  other  party.— See  the  titles 
BANKS  AND  BANKING,  vol.  3,  p  20; 
ESTOPPEL. 

Ultra  vires  acts  of  banks.— See  the  title 
BANKS  AND  BANKING,  vol.  3.  p.  20. 

66.  Rescission.- Thomas  v.  Railroad 
Co.,  101  U.  S.  71,  86,  25  L.  Ed.  950;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co..  139  U.  S.  24,  35  L.  Ed.  55. 

In  this  last  case  it  was  said:  "Whether 
this  plaintiff  could  maintain  any  action, 
against  this  defendant,  in  the  nature  of  a 
quantum  meruit,  or  otherwise,  independ- 
ently of  the  contract,  nc- d  not  be  consid- 
ered, because  it  is  not  presented  by  this 
record,  and  has  not  been  argued.  This  ac- 
tion, according  to  the  declaration  and  the 
evidence,  was  brought  and  prosecuted  for 
the  single  purpose  of  recovering  sums 
which  the  defendant  had  agreed  to  pay  by 
the  unlawful  contract,  and  which,  for  the 
reasons  and  upon  the  authorities  above 
stated,  the  defendant  is  not  liable  for." 
Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  24,  61.  35  L.  Ed.  55. 

In  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  317,  30  L.  Ed. 
83,  it  was  said:  "We  know  of  no  well- 
considered  case  where  a  corporation, 
which  is  party  to  a  continuing  contract 
which  it  had  no  power  to  make,  seeks  to 
retract  and  refuses  to  proceed  further,  can 
be  compelled  to  do  so.  As  was  said  in 
Thomas  v.  Railroad  Co.  (a  case  so  often 
in  point  here),  'having  entered  into  the 
agreement  it  was  the  duty  of  the  company 
to  rescind  or  abandon  it  at  the  earliest 
moment.  This  duty  was  independent  of 
the  clause  in  the  contract  which  gave  them 
the  right  to  do  it.  Though  they  delayed 
its  performance   for   several  years,   it  was 
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2.  Laches  and  Change  oe  Circumstances. — But  where  two  corporations 
have  entered  into  and  executed  a  contract  which  is  ultra  vires  and  illegal  as  to 
at  least  one  of  them,  if  not  the  other,  as  was  known  to  both,  the  latter  corpora- 
tion cannot  have  the  contract  rescinded  in  equity,  certainly  where  it  has  waited 
for  seventeen  years  to  do  so.  And  its  stockholders  have  no  better  right 
than  it.67 


nevertheless  a  rightful  act  when  it  was 
done.  Can  this  performance  of  a  legal 
duty,  a  duty  both  to  stockholders  of  the 
company  and  to  the  public,  give  to  plain- 
tiffs a  right  of  action?  Can  they  found 
such  a  right  on  an  agreement  void  for 
want  of  corporate  authority  and  forbidden 
by  the  policy  of  the  law?  To  hold  that 
they  can  is.  in  our  opinion,  to  hold  that 
any  act  performed  in  execution  of  a  void 
contract  makes  all  its  parts  valid,  and 
that  the  more  that  is  done  under  a  con- 
tract forbidden  by  law,  the  stronger  is 
the  claim  to  its  enforcement  by  the  courts.' 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  86, 
25  L.  Ed.  950." 

67.  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  145  U.  S.  393,  396,  36 
L.  Ed.  738. 

Although  the  contract  in  question  was 
ultra  vires  of  the  defendant,  and  therefore 
did  not  bind  either  party,  and  neither 
party  could  have  maintained  a  suit  upon 
it,  at  law  or  in  equity,  against  the  other. 
St.  Louis,  etc..  R.  Co.  v.  Terre  Haute,  etc., 
R.  Co.,  145  U.  S.  393,  406,  36  L.  Ed.  738. 
This  was  a  long  lease  by  which  the 
plaintiff  conveyed  its  railroad  and  fran- 
chise to  the  defendant  for  a  term  of  nine 
hundred  and  ninety-nine  years,  which  was 
beyond  the  defendant's  corporate  powers, 
and  therefore  unlawful  and  void,  of  which 
the  plaintiff  was  bound  to  take  notice. 
The  plaintiff  stood  in  the  position  of  alien- 
ating the  powers  which  it  had  received 
from  the  state,  and  the  duties  which  it 
owed  to  the  public,  to  another  corpora- 
tion, which  it  knew  had  no  lawful  capacity 
to  exercise  those  poworrs  or  to  perform 
those  duties.  If,  as  the  plaintiff  contends, 
the  contract  was  also  beyond  its  own  cor- 
porate powers,  it  is  certainly  in  no  better 
position.  In  either  aspect  of  the  case,  the 
plaintiff  was  in  pari  delicto  with  the  de- 
fendant. The  invalidity  of  the  contract, 
in  view  of  the  laws  of  which  both  parties 
were  bound  to  take  notice,  was  apparent 
on  its  face.  The  contract  has  been  fully 
executed  on  the  part  of  the  plaintiff  by 
the  actual  transfer  of  its  railroad  and  fran- 
chise to  the  defendant;  and  the  defendant 
has  held  the  property,  and  paid  the  stipu- 
lated consideration  from  time  to  time,  for 
seventeen  years,  and  has  taken  no  steps  to 
rescind  or  repudiate  the  contract.  Upon 
this  state  of  facts,  for  the  reasons  above 
stated,  the  plaintiff,  considered  as  a  party 
to  the  unlawful  contract,  has  no  right  to 
invoke  the  assistance  of  a  court  of  equity 
to  set  it  aside.  And  so  far  as  the  plaintiff 
corporation  can  be  considered  as  repre- 
senting  the   stockholders,   and   seeking   to 


protect  their  interests,  it  and  they  are 
barred  by  laches.  St.  Louis,  etc..  R.  Co. 
V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393, 
408,  36  L.  Ed.  738.  See,  also.  Hancock  v. 
Louisville,  etc.,  R.  Co.,  145  U.  S.  409,  417, 
36  L  Ed.  755. 

In  Union  Trust  Co.  v.  Illinois,  etc.,  R. 
Co.,  117  U.  S._434,  29  L  Ed.  963,  the  court 
in  no  way  maintained  any  suit  on  the  con- 
tract supposed  to  be  unlawful;  but  simply 
refused  to  set  it  aside  at  the  demand  of 
parties,  by  reason  of  whose  silence,  and 
omission  to  seasonably  interpose  any  ob- 
jection, it  had  been  acted  upon  as  valid 
throughout  a  long  course  of  judicial  pro- 
ceedings. Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24.  56,  35 
L.  Ed.  55. 

The  distinction  is  clearly  brought  out  in 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  317,  30  L-  Ed.  83.  in 
which  it  was  argued,  substantially  as  in 
the  present  case,  that,  although  the  con- 
tract of  lease  might  be  void,  so  that  no 
action  could  originally  have  been  main- 
tained upon  it,  yet  there  had  been  for 
years  such  performance  of  it,  in  the  use, 
possession  and  control  by  the  defendants 
of  the  plaintiff's  road  and  franchise,  that 
they  could  not  now  be  permitted  to  repu- 
diate or  abandon  it;  and  that  the  case 
came  within  that  class  in  which  it  had 
been  held  that,  where  a  contract  has  been 
so  far  executed  that  property  has  passed 
and  rights  have  been  acquired  under  it, 
the  courts  will  not  disturb  the  possession 
of  such  property,  or  compel  restitution  of 
money  received  under  such  a  contract.  In 
answering  that  objection,  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  said:  "Un- 
doubtedly there  are  such  decisions  in 
courts  of  high  authority,  and  there  is  such 
a  principle,  very  sound  in  its  application 
to  aopropriate  cases.  But  we  understand 
the  rule  in  such  cases  to  stand  upon  the 
broad  ground  that  the  contract  itself  is 
void,  and  that  neither  what  has  been  done 
under  it,  nor  the  action  of  the  court,  can 
infuse  any  vitality  into  it.  Looking  at  the 
case  as  one  where  the  parties  have  so  far 
acted  under  such  a  contract  that  they  can- 
not be  restored  to  their  original  condition, 
the  court  inquires  if  relief  can  be  given  in- 
dependently of  the  contract,  or  whether 
it  will  refuse  to  interfere  as  the  matter 
stands."  And  whether,  in  the  case  then 
before  the  court,  the  lessee  might  be  liable 
to  the  lessor,  as  on  a  quantum  meruit,  for 
the  use  of  its  road,  was  not  decided,  be- 
cause not  presented.  Rescission  was, 
however,  allowed.  No  grounds  of  estop- 
pel from  receipt  of  money  or  property  un- 
der the  contract  by  the  party  seeking  re- 
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■  3.  Executed  Contracts. — See  ante,  "Performance  by  Opposite  Party,"  XII, 
B,  2,  c;  "Receipt  of  Benefits,"  XII,  B,  2,  d.  There  can  be  no  question  that,  in 
many  instances,  where  an  invahcl  contract,  which  the  party  to  it  might  have 
avoided  or  refused  to  perform,  has  been  fully  performed  on  both  sides,  whereby 
money  has  been  paid  or  property  changed  hands,  the  courts  have  refused  to  sus- 
tain an  action  for  the  recovery  of  the  property  or  the  money  so  transferred. ^^ 


scission  arose  in  this  case,  though.  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  56,  35  L-  Ed.  55;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc.,  R.  Co., 
118  U.   S.  290,  316,  318,  30   L.   Ed.  83. 

68.  Executed  contracts. — In  regard  to 
corporations,  the  rule  has  been  well  laid 
down  by  Comstock,  C.  J.,  in  Parish  v. 
Wheeler  (22  N.  Y.  494).  that  the  executed 
dealings  of  corporations  must  be  allowed 
to  stand  for  and  against  both  parties  when 
the  plainest  rules  of  good  faith  require  it. 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  86, 
25  L.  Ed.  950.  See  St.  Louis,  etc.,  R.  Co. 
V.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393, 
469,  36  L.  Ed.  738",  citing  Union  Trust  Co. 
V.  Illinois,  etc.,  R.  Co.,  117  U.  S.  434,  468, 
29  L.  Ed.  963;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290,  316,  30 
L.  Ed.  83;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  56,  61, 
35  L.  Ed.  55. 

Leases. — And  where  an  ultra  vires  lease 
by  corporate  directors  of  all  the  corporate 
property  had  been  made  and  was  after- 
wards sought  to  be  set  aside  and  an  ac- 
counting of  profits  had,  the  lease  having 
been  executed  over  seven  years  before  any 
objection  was  made  to  it,  and  during  this 
time  having  been  repeatedly  ratified;  and 
a  release  executed  as  a  full  and  final  set- 
tlement of  the  matters  and  claims  between 
the  parties,  there  being  no  evidence  that 
the  settlement  was  obtained  by  fraud  or 
any  improper  conduct  of  either  party,  the 
court  therefore  properly  dismissed  the  bill. 
A  court  of  equity  does  not  listen  with 
much  satisfaction  to  the  complaints  of  a 
company  that  transactions  were  illegal 
which  had  its  approval,  which  were  es- 
sential to  its  protection,  and  the  benefits 
of  which  it  has  fully  received.  Complaints 
that  its  own  directors  exceeded  their  au- 
thority come  with  ill  grace  when  the  acts 
complained  of  alone  preserved  its  exist- 
ence. Pneumatic  Gas  Co.  v.  Berry,  113  U. 
S.  32:2.  326,  28  L.  Ed.  1003. 

"After  seven  years'  acquiescence  in  the 
lease,  something  more  must  be  shown 
than  that  it  was  executed  in  excess 
of  the  powers  of  the  directors,  before 
the  lessee  will  be  required  to  surrender 
the  profits  he  has  made  under  it.  The  lease 
expired  June  1,  1874;  the  disposition  of 
the  property  was  setted  by  the  agreement 
of  March  15,  1876;  and  the  release  is  an 
answer  to  all  claims  for  the  profits  made 
by  the  defendants.  The  release  is  of  it- 
self sufficient  to  justify  the  dismissal  of 
the  bill.  There  is  no  evidence  that  it  was 
obtained  upon  any  fraudulent  representa- 
tions. Nothing  was  kept  from  the  parties 
when    it    was    executed."     Pneumatic    Gas 


Co.  V.  Berry,  113  U.  S.  322.  327,  28  L.  Ed. 
1003. 

And  where  street  railway  corporations 
of  a  city  have  entered  into  leases  by 
which  they  have  undertaken  to  transfer  the 
rights  of  the  lessor  companies,  and  the 
lessees  have  gone  into  possession  thereof, 
and  the  same  are  now  in  possession  of 
receivers  under  authority  of  the  court, 
and  all  of  the  companies  are  parties  to  the 
suit,  and  the  rights  and  franchises  of  all 
are  by  order  of  the  court  vested  in  the 
receivers,  they  hold  the  title  *o  all  these 
rights  to  be  sold  at  judicial  sale,  or  other- 
wise dealt  with  as  the  court  may  direct, 
and  in  this  view  it  is  not  material  to  in- 
quire into  the  validity  of  the  intermediate 
transfers  between  the  companies.  No 
contract  is  undertaken  to  be  enforced  with 
the  city  which  depends  upon  the  validity 
of  these  transfers.  The  city  has  no  power 
to  invalidate  them,  and  the  state  has  not 
attempted  to  inquire  into  their  validity  by 
a  proceeding  in  quo  warranto.  In  such 
case,  we  think,  the  principle  laid  down  in 
Fritts  V.  Palmer,  132  U.  S.  282,  293,  33  L. 
Ed.  317,  is  controlling:  "The  question 
whether  a  corporation  having  capacity  to 
purchase  and  hold  real  estate  for  certain 
defined  purposes,  or  in  certain  quantities, 
has  taken  title  to  real  estate  for  purposes 
not  authorized  by  law,  or  in  excess  of  the 
quantity  permitted  by  its  charter,  con- 
cerns only  the  state  within  whose  limits 
the  property  is  situated.  It  cannot  be 
raised  collaterally  by  private  persons  un- 
less there  be  something  in  the  statute  ex- 
pressly or  by  necessary  implication  au- 
thorizing them  to  do  so."  Blair  v.  Chi- 
cago,  201   U.  S.   400,  450,   50   L.   Ed.   801. 

But  where  an  ultra  vires  lease  of  a  rail- 
road for  twenty  years  was  made,  and  the 
lessors  resumed  possession  at  the  end  of 
five  years,  and  the  accounts  for  that  period 
were  adjusted  and  paid,  a  condition  in  the 
lease  to  arbitrate  and  pay  the  value  of 
the  unexpired  term  is  void,  the  case  not 
coming  within  the  principle  that  executed 
contracts  originally  ultra  vires  shall  stand 
good  for  the  protection  of  rights  acquired 
under  a  completed  transaction.  This 
clause  cannot  be  enforced  and  the  very  na- 
ture of  the  suit  is  to  recover  damages  for 
its  nonperformance.  As  to  this  it  is  not 
an  executed  contract.  Thomas  v.  Rail- 
road  Co.,   101  U.   S.   71.   86,   25   L.   Ed.   950. 

And  a  contract  by  which  a  railroad  cor- 
poration demised  its  road,  privileges  and 
franchises,  for  a  period  of  ninety-six  years, 
to  the  defendant  corporation,  who  took 
possession  of  it,  and  used  and  occupied 
it,  under  the  lease,  for  a  period  of  less 
than  three  years,  and  then  did  what  was 
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XIII.    Liabilities. 

A.  Civil  Liabilities — 1.  In  GiiNERAL.*''^ — A  corporation  cannot  absolve  it- 
self from  the  performance  of  its  obligations,  without  the  consent  of  the  legis- 
lature,''^'  and  courts  will  not  allow  corporations  to  escape  from  their  proper  re- 
sponsibility, by  means  of  any  disguise.'''^ 

Good  Faith  and  Fair  Dealing. — Corporations,  as  much  as  individuals,  are 
bound  to  truth,  good  faith  and  fair  dealing,  and  the  rule  is  well  settled  that  they 
cannot,  by  their  acts,  representations,  or  silence,  involve  others  in  onerous  en- 
gagements and  then  turn  round  and  disavow  their  acts  and  defeat  the  just  ex- 
pectations which  their  own  conduct  has  superinduced  J  ^ 

After  Lease  or  Transfer  of  Property,  Rights  and  Powers. — See  ante, 
"To  Alienate  Franchise,  or   Property  Necessary  Thereto,"   XI,   C. 

Enforcement. — A  liquidated  claim  against  a  corporation,  where  unsecured 
by  lien,  can  only  be  enforced  by  legal  proceedings'  establishing  its  validity  and 
amount  by  judicial  determination,  and  then  by  process  upon  the  judgment  ob- 
tained, in  subordination  to  any  previously  existing  liens  upon  the  property.'''^ 

Liability  to  Liens. — It  is  contrary  to  public  policy  to  subject  public  or 
quasi  public  corporations,  operating  public  utilities,  to  the  operation  of  ordi- 
nary lien  laws,  and  in  the  absence  of  an  express  statutory  declaration  to  that 
efifect,  such  a  construction  will  not  be  given  to  a  statute.'^'* 


equivalent  to  returning  the  property  to 
the  plaintiff,  and  refused  to  be  further 
bound  by  the  contract,  is  not  thus  so  far 
an  executed  one  that  the  defendant  is  es- 
topped to  deny  its  validity  and  to  refuse 
to  continue  its  performance.  To  say  that 
a  contract  which  runs  for  ninety-sjx  years, 
and  which  requires  of  both  parties  to  it 
continual  and  actual  operations  and  per- 
fermance  under  it,  becomes  an  executed 
contract  by  such  performance  for  less 
than  three  years  of  the  term,  is  carrying 
the  doctrine  much  farther  than  it  has  ever 
been  carried,  and  is  decidedly  a  misnomer. 
This  class  of  cases  is  not  governed  by  the 
doctrine  of  part  performance  in  a  suit  in 
equity  for  specific  performance,  nor  is  this 
a  suit  for  specific  performance.  Oregon 
R.,  etc.,  Co.  V.  Oregonian  R.  Co.,  130  U. 
S.   1.  37,  33   L.   Ed.   837. 

Sales. — The  suggestion  that  the  con- 
tract of  sale  of  the  property  of  a  corpora- 
tion was  unauthorized  because  not  au- 
thorized by  a  two-thirds  vote  of  the  stock- 
holders is  entitled  to  no  weight,  _  where 
the  contract  was  ultimately  carried  into  ef- 
fect by  the  consent  or  subsequent  ratifica- 
tion of  all  parties  interested  in  the  sub- 
ject matter  of  the  sale.  Railroad  Co.  v. 
"Howard,  7  Wall.  392,  415.  19  L.  Kd    117. 

Restoration  of  property  or  compensation 
therefor. — See  ante,  "Relief  Afforded," 
Xlt.  B.  3. 

69.  For  acts  of  officers  and  agents  gen- 
erally.— See  ante,  "Representation  by  Of- 
ficers and  Aecnts,"  XT.  A,  3.  a.  See  the 
title  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS. 

For  ultra  vires  acts. — See  ante,  "Ultra 
Vires   Acts."   XII. 

In  respect  to  issue  and  transfer  of  stock. 
—See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

To    taxation.— See     the      titles      REVE- 


NUE  LAWS;    SUCCESSION    TAXES; 
TAXATION. 

Effect  of  consolidation  and  succession. 
— See  post,  "Consolidation  and  Succes- 
sion,"  XV. 

70.  In  general. — New  York,  etc.,  R.  Co. 
V.  WJnans,   17   How.  30,  39,   15   L.   Ed.   27. 

71.  New  York,  etc.,  R.  Co.  v.  Winans,  17 
How.  30,  40,   15   L.   Ed.  27. 

72.  Good  faith  and  fair  dealing. — Rail- 
road Co.  V.  Howard,  7  Wall.  392,  413,  19 
L.  Ed.  117;  Zabriskie  v.  Cleveland,  etc., 
R.  Co..  23  How.  381,  397,  16  L.  Ed.  488; 
Bissell  V.  Jeflfersonville,  24  How.  289,  300, 
16  L.  Ed.  664;  Moran  v.  Commissioners, 
2  Black  722,  723,  17  L.  Ed.  342;  Hackett 
V.  Ottawa,  99  U.^  S.  86,  96,  25  L.  Ed.  363. 
See,  also,  People's  Bank  v.  National  Bank, 
101  U.  S.  181,  183,  25  L.  Ed.  907;  Leaven- 
worth County  V.  Barnes,  94  U.  S.  69,  73.  24 
L.   Ed.   63. 

"Corporations,  quite  as  much  as  in- 
dividuals, are  held  to  a  careful  adherence 
to  truth  and  uprightness  in  their  dealings 
with  other  parties;  nor  can  they  be  per- 
mitted, with  impunity,  to  involve  others 
in  onerous  obligations,  by  their  misrepre- 
sentations or  concealments,  without  being 
held  to  just  responsibility  for  the  conse- 
quences of  their  misconduct  or  bad  faith." 
Calhoun  County  v.  American  Emigrant 
Co.,  93  U.  S.  124.  130,  23  L.  Ed.  826.  See 
the  title  ESTOPPEL. 

73.  Legal  process  and  judicial  determi- 
nation.—Fogg  V.  Blair,  133  U.  S.  534,  538, 
33  L.  Ed.  721.  See  post,  "Actions  by  and 
against  Corporations,"  XIV. 

Equity  jurisdiction. — See  the  title 
EQUITY. 

74.  Liens. — Buncombe  County  Comm'rs 
7'  Tommcv.  115  U.  S.  122,  130.  134,  29  L. 
Ed  305.  "See  the  titles  LIENS;  ME- 
CHANICS'  LIENS. 
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2.  For  Torts — a.  In  General. — The  doctrine  which  formerly  was  sometimes 
asserted,  that  an  action  will  not  lie  against  a  corporation  for  a  tort,  is  exploded. 
The  same  rule  in  that  respect  now  applies  to  corporations  as  to  individuals. 
They  are  equally  responsible  for  injuries  done  in  the  course  of  their  busi- 
ness by  their  servantsJ^  Corporations  are  liable  for  every  wrong  of  which  they 
are  guilty,  and  in  such  cases  the  doctrine  of  ultra  vires  has  no  application.^'^ 
The  result  of  the  authorities  is,  that  in  order  to  hold  a  corporation  liable  for  the 
torts  of  any  of  its  agents,  the  act  in  question  must  be  performed  m  the  course 


75.  For  torts. — ''This  is  so  well  settled 
as  not  to  require  the  citation  of  any  au- 
thorities in  its  support."  Baltimore,  etc., 
R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317.  330,  27  L.  Ed.  739.  See  Fowle  v. 
Alexandria,  3  Pet.  398,  409,  7  L.  Ed.  719; 
Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21 
How.  202,  209,  16  L.  Ed.  73.  Weightman 
V.  Corporation  of  Washington,  1  Black  39, 
50,  17  h.  Ed.  52;  Merchants'  Bank  v.  State 
Bank,  10  Wall.  604,  19  L.  Ed.  lOOS;  Or- 
leans V.  Piatt,  99  U.  S.  676.  682,  25  L.  Ed. 
404;  National  Bank  v.  Graham,  100  U.  S. 
699,  702,  25  L-  Ed.  750;  New  Jersey  Steam- 
boat Co.  V.  Brockett,  121  U.  S.  637,  645, 
30  L.  Ed.  1049;  Lake  Shore,  etc.,  R.  Co. 
V.  Prentice,  147  U.  S.  101,  109,  37  L.  Ed. 
97;  Chesapeake,  etc.,  R.  Co.  v.  Howard, 
178  U.   S.   153,   160.  44   L.   Ed.   1015. 

Thus  they  are  liable  "for  damages  by 
a  collision  of  rail-cars  and  steamboats. 
Nutt  V.  Minor,  14  How.  464,  465,  14  L.  Ed. 
500;  Scott  V.  Sandford,  19  How.  393,  543, 
15  L.  Ed.  691.  For  a  false  representation. 
34  L.  &  Eq.  R.  14;  Etting  v.  Bank,  11 
Wheat.  59.  6  L.  Ed.  419."  Philadelphia, 
etc.,  R.  Co.  V.  Quigley,  21  How.  202,  210, 
211,   16   L.   Ed.   73. 

"The  result  of  the  cases  is,  that  for  acts 
done  by  the  agents  of  a  corporation,  either 
in  contractu  or  in  delicto,  in  the  course  of 
its  business,  and  of  their  employment,  the 
corporation  is  responsible,  as  an  individ- 
ual is  responsible  under  similar  circum- 
stances. At  a  very  early  period,  it  was 
decided  in  Great  Britain,  as  well  as  in  the 
United  States,  that  actions  might  be  main- 
tained against  corporations  for  torts;  and 
instances  may  be  found,  in  the  judicial 
annals  of  both  countries,  of  suits  for  torts 
arising  from  the  acts  of  their  agents,  of 
nearly  every  variety."  Philadelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202, 
210,  16  L.  Ed.  73.  See,  also,  Washington 
Gas  Light  Co.  V.  Lansden,  172  U.  S.  534, 
544.  43  L.  Ed.  543;  Denver,  etc..  Railway 
V.  Harris,  122  U.  S.  597,  608,  30  L.  Ed. 
1146;  Railroad  Co.  v.  Howard,  7  Wall. 
392,  413,  19  L.  Ed.  117;  Salt  Lake  City  v. 
Hollister,  118  U.  S.  256.  261,  30  L.  Ed. 
176.  See  Bacon  v.  Robertson,  18  How. 
480,   485,    15   L.    Ed.   499. 

The  duty  of  appealing  to  the  courts  for 
redress  of  wrongs,  and  refraining  from 
taking  the  law  into  their  own  hands  and 
enforcing  by  violence  their  alleged  rights, 
although  an  appeal  to  the  law,  for  the  de- 
termination of  the  dispute  as  to  their 
rights  would  have  involved  some  delay,  in 
a  peculiar  sense  rests  upon  corporations, 
which    keep    in    their    employment    large 


bodies  of  men,  whose  support  depends 
upon  their  ready  obedience  of  the  orders 
of  their  superior  officers,  and  who,  being 
organized  for  the  accomplishment  of  il- 
legal purposes,  may  endanger  the  public 
peace,  as  well  as  the  personal  safety  and 
the  property  of  others  besides  those  im- 
mediately concerned  in  their  movements. 
Denver,  etc.,  Railway  v.  Harris,  122  U.  S. 
597,    606,    30    L.    Ed.    1146. 

It  is  no  answer  to  an  action  against  a 
corporation  for  an  injury  done  by  the 
negligence  of  its  agent  or  employee, 
either,  that  the  plaintiff  was  riding  for 
pleasure,  or  that  he  was  a  stockholder  in 
the  corporation,  or  that  he  had  not  paid 
his  toll,  or  that  he  was  the  guest  of  the 
defendant,  or  riding  in  a  carriage  bor- 
rowed from  him,  or  that  the  defendant 
was  the  friend,  benefactor,  or  brother  of 
the  plaintiff.  These  arguments,  arising 
from  the  social  or  domestic  relations  of 
life,  may,  in  some  cases,  successfully  ap- 
peal to  the  feelings  of  the  plaintiff,  but 
will  usually  have  little  effect  where  the 
defendant  is  a  corporation,  which  is  itself 
incapable  of  such  relations  or  the  recipro- 
cation of  such  feelings.  Philadelphia,  etc., 
R.  Co.  V.  Derby,  14  How.  468,  485,  14  L. 
Ed.   502. 

76.  Ultra  vires  doctrine  inapplicable- 
Merchants'  Bank  v.  State  Bank,  10  Wall 
604,  645,  19  L.  Ed.  1008;  Phil?  jelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202,  209,  16  L. 
Ed.  73;  National  Bank  v.  Graham,  100  U. 
S.  699.  702,  25  L.  Ed.  750;  Chesapeake, 
etc.,  R.  Co.  V.  Howard,  178  U.  S.  153  160 
44  L.  Ed.  1015.  See,  also.  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U 
S.  24.  46,  35  L.  Ed.  55;  New  Jersey  Steam- 
boat Co.  V.  Brockett,  121  U.  S.  637,  645, 
30  L.  Ed.  1049,  where  it  is  said:  The 
corporation  is  estopped  from  setting  up 
such  a  defense.  Daniels  v.  Tearney, 
102  U.  S.  415,  420,  26  L.  Ed.  187;  National 
Bank  v.  Graham.  100  U.  S.  699,  25  L.  Ed. 
750. 

"li  the  agents  and  servants  of  a  corpo- 
ration commit  a  wrong  in  the  course  of 
their  employment  and  while  in  the  per- 
formance of  an  agreement  of  the  corpora- 
tion which  is  ultra  vires,  the  company  is 
liable  for  the  wrong  thus  committed,  not- 
withstanding the  illegality  of  the  agree- 
ment." Chesapeake,  etc.,  R.  Co.  v.  How- 
ard, 178.  U.  S.  153.  160,  44  L.  Ed.  1015; 
National  Bank  v.  Graham.  lOn  U  S  699 
702,  25  L.  Ed.  750;  Salt  Lake  Citv  v.  Hol- 
lister,  118   U.    S.   256,   260,   30    L.    Ed.   176. 

For    nuisance.— ^See      the      title      NUI- 
SANCE. 
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and   within  the   scope   of   the  agent's  employment  in  the  business   of   the  prin- 
cipal.'^''' 
But  if  entirely  beyond  the  scope  of  the  agent's   employment   in  his 

principal's  business,  the  corporation  is  not  liable.  And  where  the  uncontradicted 
evidence  shows  this,  a  verdict  should  be  directed. '^^  And  other  unauthorized 
acts  of  the  agent  cannot  be  shown  to  prove  his  authority  in  the  first  instance.'^^ 

b.  Trespass,  or  Wanton  and  Reckless  Tort. — They  can  commit  a  trespass,  are 
liable  in  an  action  on  the  case,  and  subject  generally  to  actions  for  torts  as  in- 
dividuals are.*^  And  a  corporation  is  liable,  like  an  individual,  for  any  tort  of 
an  agent  in  the  course  of  his  employment,  although  done  wantonly  and  reck- 
lessly and  against  express  orders.^  ^ 

c.  Fraudulent  and  Malicious  Tort. — By  the  great  weight  of  modern  authority. 


77.  Same. — The  corporation  can  be  held 
responsible  for  acts  which  are  not  strictly 
within  the  corporate  powers,  but  which 
were  assumed  to  be  performed  for  the  cor- 
poration and  by  the  corporate  agents  who 
were  competent  to  employ  the  corporate 
powers  actually  exercised.  There  need 
be  no  written  authority  under  seal  nor 
vote  of  the  corporation  constituting  the 
agency  or  authorizing  the  act.  But  in  the 
absence  of  evidence  of  this  nature  there 
must  be  evidence  of  some  facts  from 
which  the  authority  of  the  agent  to  act 
upon  or  in  relation  to  the  subject  matter 
involved  may  be  fairiy  and  legitimately  in- 
ferred by  the  court  or  jury.  Washington 
Gas  Light  Co.  v.  Lansden,  172  U.  S.  534, 
544.  43  Iv.  Ed.  543;  Salt  Lake  City  v.  Hol- 
lister,  118  U.  S.  256,  260,  30  L.  Ed.  176; 
Denver,  etc.,  Railway  v.  Harris,  122  U. 
S.  597,  609.  30  L.  Ed.  1146;  Lake  Shore, 
etc.,  R.  V.  Prentice,  147  U.  S.  101,  109,  37 
L.  Ed.  97,  and  cases  cited  at  p.  110.  See, 
also.  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  30  L.  Ed.  1049; 
National  Bank  v.  Graham,  100  U.  S.  699, 
702,  25  L.  Ed.  750;  Philadelphia,  etc.,  R. 
Co.  V.  Quigley,  21  How.  202,  16  L.  Ed.  73. 

If,  in  the  employment  of  force  and  vio- 
lence, personal  injury  arises  therefrom  to 
the  person  or  persons  in  peaceable  pos- 
session, the  party  using  such  unnecessary 
force  and  violence  is  liable  in  damages, 
without  reference  to  the  question  of  legal 
title  or  right  of  possession.  Denver,  etc., 
Railway  v.  Harris.  122  U.  S.  597,  607,  30 
L.    Ed.    1146. 

Injuries  to  servants  and  employees. — 
See  the  titles  MASTER  AND  SERV- 
ANT; NEGLIGENCE. 

Measure  of  damages  and  exemplary 
damages.— See  the  titles  DAMAGES; 
EXEMPLARY  DAMAGES. 

Effect  of  succession. — See  post,  "Lia- 
bility  for  Torts,"    XV,   B,   3. 

78.  Scope  of  authority  exceeded — Di- 
recting verdict. — The  court  erred  in  sub- 
mitting to  the  jury  the  question  whether 
the  general  manager  of  the  corporation  in 
respect  to  the  subject  of  the  letters  writ- 
ten by  him  to  the  publisher  on  which  he 
based  a  libelous  publication,  had  au- 
thority to  bind  the  company.  The  court 
should  have  directed  a  verdict  for  the  cor- 
poration on  the  ground  that  there  was  an 
entire    lack    of    evidence    upon    which    to 


base  a  verdict  against  it.  Washington  Gas 
Light  Co.  V.  Lansden,  172  U.  S.  534,  548. 
43    L.    Ed.    543. 

Upon  an  inquiry  whether  the  evidence 
is  sufficient  upon  which  a  jury  might  be 
permitted  to  base  an  mference  that  the 
officer  had  the  necessary  authority  to  act 
for  the  company  in  this  business,  if  dif- 
ferent inferences  might  fairly  be  i^rawn 
from  the  evidence  by  reasonable  men,  then 
the  jury  should  be  permitted  to  choose 
for  themselves,  but  if  only  one  inference 
could  be  drawn  from  the  evidence,  and 
that  is  a  want  of  authority,  then  the  ques- 
tion is  a  legal  one  for  the  court  to  de- 
cide. Washington  Gas  Light  Co.  v.  Lans- 
den. 172  U.  S.  534,  545,  43  L.  Ed.  543.  And 
see  the  titles  LIBEL  AND  SLANDER; 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE   CORPORATIONS. 

79.  Evidence. — The  fact  that  the  man- 
ager copied  his  letters  into  the  official 
copy  book  kept  in  the  office  of  the  secre- 
tary is  not  material  upon  this  question. 
It  was  his  own  act  unknown  to  the  of- 
ficers of  the  company,  so  far  as  the  record 
shows,  and  the  company  cannot  be  held 
liable  for  the  original  act  of  the  manager 
by  such  evidence.  It  does  not  tend  to 
show  that  his  action  was  within  the  scope 
of  his  employment  as  manager.  Wash- 
ington Gas  Light  Co.  v.  Lansd-en,  172  U. 
S.   534,   547,  43   L.    Ed.   543. 

80.  Trespass. — Salt  Lake  City  v.  Hol- 
lister,  118  U.  S.  256,  262.  30  L.  Ed.  176. 
See  Weightman  v.  Corporation  of  Wash- 
ington, 1  Black  39,  50,  17  L.  Ed.  52. 

81.  For  wanton  and  reckless  tort  of 
agent. — Lake  Shore,  etc.,  R.  Co.  v.  Pren- 
tice. 147  U.  S.  101,  109,  37  L.  Ed.  97; 
Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  Ed.  502;  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637, 
30  L-  Ed.  1049.  "A  corporation  may  even 
be  held  liable  for  a  libel,  or  a  malicious 
prosecution,  by  its  agent  within  the  scope 
of  his  employment;  and  the  malice  neces- 
sary to  support  either  action,  if  proved  in 
the  agent,  may  be  imputed  to  the  corpo- 
ration." Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.  S.  101,  109,  37  L.  Ed.  97; 
Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21 
How.  202.  211,  16  L.  Ed.  73;  Salt  Lake 
City  V.  Hollister,  118  U.  S.  256,  262,  30 
L.   Ed.   176. 
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a  corporation  may  be  liable,  even  where  a  fraudulent  or  malicious  intent  in  fact 
is  necessary  to  be  proved,  the  fraud  or  malice  of  its  authorized  agents  being  im- 
putable to  the  corporation ;  as  in  actions  for  fraudulent  representations,  for 
libel  or  for  malicious  prosecution. ^^  Thus  it  may  be  liable  for  fraud  perpetrated 
by  an  agent,  although  it  never  sanctioned  the  contract  involving  it;^^  or  for  the 
publication    of    a    libel.^'* 

3.  For  Acts  of  Officers  and  Agfnts. — See  ante,  "Representation  by  Of- 
ficers and  Agents,"  XI,  A,  3,  a;  "For  Torts,"  XIII,  A,  2.  And  see  the  title 
Officers  and  Agents  of  Private  Corporations. 

4.  Effect  of  AeiEnation  of  Franchise  or  Property. — See  ante,  "To 
Alienate  Franchise  or  Property  Necessary  Thereto,"  XI,  C. 

B.    Criminal  Liability. — See  the  title  Criminal  Law. 


82.  Fraud  or  malice. — Salt  Lake  City  v. 
Hollister,  118  U.  S.  256,  262.  30  L.  Ed. 
176. 

"An  action  may  be  maintained  against 
a  corporation  for  its  malicious  or  negli- 
gent torts,  however  foreign  they  may  be 
to  the  object  of  its  creation  or  beyond  its 
granted  powers.  It  may  be  sued  for  as- 
sault and  battery,  for  fraud  and  deceit, 
for  false  imprisonment,  for  malicious 
prosecution,  for  nuisance  and  for  libel." 
National  Bank  v.  Graham.  100  U.  S.  699, 
702,  25  L.  Ed.  750,  citing  Philadelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202,  209,  16 
L.  Ed.  73.  See.  also,  Daniels  v.  Tearney, 
102    U.    S.    415,   420,  26    L.    Ed.    187. 

"But,  as  well  observed  by  Mr.  Justice 
Field,  now  chief  justice  of  Massachusetts: 
'The  logical  difficulty  of  imputing  the  ac- 
tual malice  or  fraud  of  an  agent  to  his 
principal  is  perhaps  less  when  the  prin- 
cipal is  a  person  than  when  it  is  a  corpo- 
ration; still,  the  foundation  of  the  imputa- 
tion is  not  that  it  is  inferred  that  the  prin- 
cipal actually  participated  in  the  malice  or 
fraud,  but,  the  act  having  been  done  for 
his  benefit  by  his  agent  acting  within  the 
scope  of  his  employment  in  his  business, 
it  is  just  that  he  should  be  held  respon- 
sible for  it  in  damages.'  "  Lake  Shore, 
etc.,  R.  Co.  V.  Prentice,  147  U.  S.  101,  110, 
37  L.  Ed.  97,  quoting  Lothrop  v.  Adams, 
133   Mass.  471,  480.  481. 

The  rule  of  "respondeat  superior,"  or 
that  the  master  shall  be  civilly  liable  for 
the  tortious  acts  of  his  servant,  is  of  uni- 
versal application,  whether  the  act  be  one 
of  omission  or  commission,  whether  negli- 
gent, fraudulent,  or  deceitful,  and  applies 
in  full  force  to  corporations.  In  the  course 
of  servant's  employment,  the  corporation 
is  liable;  and  it  makes  no  difference  that 
the  latter  did  not  authorize,  or  even  know 
of  the  servant's  act  or  neglect,  or  even  if 
he  disapproved  or  forbade  it,  he  is  equally 
liable,  if  the  act  be  done  in  the  course  of 
his  servant's  employment.  Philadelphia, 
etc.,  R.  Co.  V.  Derby,  14  How.  468,  486,  14 
L.  Ed.  502;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  645,  30  L.  Ed. 
1049. 

"The  president  and  general  manager, 
or,  in  his  absence,  the  vice  president  in 
his  place,  actually  wielding  the  whole  ex- 
ecutive power  of  the  corporation,  may 
well  be  treated  as  so  far  representing  the 


corporation  and  identified  with  it,  that 
any  wanton,  malicious  or  oppressive  in- 
tent of  his,  in  doing  wrongful  acts  in  be- 
half of  the  corporation  to  the  injury  of 
others,  may  be  treated  as  the  intent  of 
the  corporation  itself."  Lake  Shore,  etc.. 
Prentice,  147  U.  S.  101,  114,  37 
L.   Ed.  97. 

^-. ad. — On  a  suit  for  damages  by 

a  patentee  against  a  British  corporation 
and  its  "managing  agent."  sent  to  this 
country,  in  having  been  fraudulently  pre- 
tending in  a  series  of  negotiations  to  con- 
clude an  agreement  with  him,  the  patentee, 
to  make  use  of  his  patent — the  alleged 
real  purpose  having  been  through  drafts 
of  agreements  and  protracted  consulta- 
tions to  keep  the  patentee  from  using  his 
invention  during  a  certain  season  and  so 
to  get  time  to  use  another  invention  in 
which  they  were  themselves  largely  in- 
terested— it  is  error  to  charge  that  if  the 
corporation  never  gave  any  authority  to 
the  managing  agent  to  assent  to  the  draft 
of  agreement  in  their  behalf  and  in  their 
name,  and  never  sanctioned  it  as  a  cor- 
porate act,  suit  for  such  a  fraud  as  above 
indicated  could  not  be  maintained.  The 
suit  not  being  on  any  contract,  the  cor- 
poration might  be,  notwithstanding,  re- 
sponsible for  the  fraud.  Butler  v.  Wat- 
kins,  13  Wall.  456,  20  L.  Ed.  629. 

It  does  not  follow,  because  a  corpora- 
tion never  authorized  or  sanctioned  a  con- 
tract, that  they  may  not  be  responsible 
for  such  a  fraud  as  was  alleged  in  the  pe- 
tition. Where  it  appears  that  some  evi- 
dence was  given  tending  to  show  that  the 
acts  and  conduct  of  the  defendants  (agent 
and  corporation),  were  deceitful  and 
fraudulent,  designed  to  mislead,  and  done 
for  the  purpose  of  keeping  the  plaintiff's 
invention  out  of  the  market,  in  order  that 
they  might  secure  heavy  sales  of  the  other, 
in  which  they  were  largely  interested,  if 
the  evidence  did  establish  or  tended  to  es- 
tablish such  deceit  and  fraud,  for  such  a 
purpose,  and  if  the  plaintiff  was  injured 
thereby,  as  his  petition  alleged,  it  was 
erroneous  to  charge  the  jury  that  the  suit 
could  not  be  maintained.  Butler  v.  Wat- 
kins.  13  Wall.  456,  463,  20  L.   Ed.  629. 

84.  Libel. — A  corporation  is  responsible 
in  its  corporate  capacity  for  acts  done 
by  its  agents,  either  ex  contrartu  or  in 
delicto,  in  the  course  of  its  business  and 
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XIV.  Actions  by  and  against  Corporations. 

A.  Power  to  Sue  and  Be  Sued — 1.  In  General — a.  Capacity  and  Lia- 
bility Generally. — A  corporation  can  sue  and  be  sued,^^  gyg^  though  it  be  only 
a  de  facto  corporation.se  And  a  power  to  sue  and  be  sued  includes  a  power  of 
reference,  that  being  one  of  the  modes  of  prosecuting  a  suit  to  judgment.^' 

Privity  of  Holder  of  Bonds  Assumed  by  Corporation  for  Association. 

An  association  having  issued  bonds,  some  of  which  were  as  collateral  security 

in  the  hands  of  its  creditors,  a  corporation  adopted  a  resolution  whereby  it  as- 
sumed the  payment  of  the  bonds,  provided  that  stock  was  issued  to  the  cor- 
poration by  the  association  to  the  amount  of  said  assumption  of  payment  by 
said  corporation  as  the  said  bonds  were  paid.  A  holder  of  the  bonds  is  not 
in  such  privity  with  the  corporation,  nor  has  he  such  interest  in  the  contract  be- 


of  their  employment.  It  is  responsible, 
therefore,  in  an  action  for  the  pub- 
lication of  a  libel.  Philadelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202,  16 
L.  Ed  73;  Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  543,  43  L.  Ed.  543; 
Denver,  etc..  Railway  v.  Harris,  122  U.  S. 
597,  606,  30  L.  Ed.  1146.  See  the  title 
LIBEL  AND   SLANDER. 

85.  Capacity  to  sue  and  be  sued. — Doc- 
tor V.  Harrington,  196  U.  S.  579,  586,  49 
L  Ed.  606;  Alexandria  Canal  Co.  v. 
Swann,  5  How.  83,  12  L.  Ed.  60;  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
67,  6  L.  Ed.  552;  Railroad  Co.  v.  Harris, 
]2  Wall.  65,  81.  20  L.  Ed.  354;  Louisville, 
etc..  R.  Co.  V.  Letson,  2  How.  497,  551,  11 
L  Ed.  353;  Northern  Indiana  R.  Co.  v. 
Michigan  Cent.  R.  Co.,  15  How.  233,  247, 
14  L  Ed.  674;  Lafayette  Ins.  Co.  v. 
French,  18  How  404,  15  L.  Ed.  4.51.  See 
ante  "Corporation  as  Person  or  Citizen," 
II,  F. 

A  corporation  may  sue  and  be  sued  in 
all  things  touching  its  corporate  rights 
and  duties,  even  to  suing  and  being  sued 
by  its  own  members.  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  666,  4  L.  Ed. 
629,  per   Story,  J. 

In  United  States  Bank  v.  Deveaux,  5 
Cranch  62,  3  L.  Ed.  38,  the  court  allowed 
the  corporation  to  use  its  corporate  name 
for  the  purposes  of  suit  in  the  courts  of 
the  United  States  to  represent  the  civil 
capacities  of  the  persons  who  composed 
it.  Bacon  v.  Robertson,  18  How.  480,  485, 
15   L.    Ed.   499. 

This  power  to  sue  and  be  sued,  if  not 
incident  to  a  corporation,  is  conferred  by 
every  incorporating  act,  and  is  not  under- 
stood to  enlarge  the  jurisdiction  of  any 
particular  court,  but  to  give  a  capacity 
to  the  corporation  to  appear,  as  a  cor- 
poration, in  any  court  which  would,  by 
law,  have  cognizance  of  the  case,  if 
brought  by  individuals.  United  States 
Bank  v.  Deveaux,  5  Cranch  62,  85,  3  L. 
Ed.   38. 

Qu^re,  whether  an  action  on  a  policy 
will  lie  against  the  Marine  Insurance  Com- 
pany of  Alexandria,  in  their  corporate 
name,  under  the  special  provisions  of  their 
charter,  or  whether  the  declaration  must 
not  be  against  the  president  alone.    Marine 


Ins.  Co.  V.  Young.  1  Cranch  332,  2  L.  Ed. 
126. 

86.  De  facto  corporations. — Even  a  de 
facto  corporation  may  maintain  an  ac- 
tion against  any  one,  other  than  the  state, 
who  has  contracted  with  the  corporation, 
or  who  has  done  it  a  wrong.  Baltimore, 
etc.,  R.  Co.  V.  Fifth  Baptist  Church,  137 
U.  S.  568,  572,  34  L.  Ed.  784.  citing  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
72,  6  L.  Ed.  552;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  450,  7  L.  Ed.  189;  Chubb 
V.  Upton.  95  U.  S.  665,  24  L.  Ed.  523.  See, 
also.  New  Orleans,  etc..  Co.  v.  Louisiana, 
180  U.  S.  320,  328,  45  L.  Ed.  550;  County 
of  Macon  v.  Shores,  97  U.  S.  272,  277,  24 
L.  Ed.  889.  See  ante,  "De  Facto  Corpo- 
rations," V,   A. 

87.  Power  of  reference  included. — Alex- 
andria Canal  Co.  v.  Swann,  5  How.  83,  12 
L.  Ed.  60.     See  the  title  REFERENCE. 

Injunction — See  the  title  INJUNC- 
TIONS. 

Suit  for  rescission,  cancellation  and  ref- 
ormation.—See  the  title  RESCISSION, 
CANCELLATION  AND  REFORMA- 
TION. 

Suits  by  stockholders. — See  the  title 
STOCK    AND    STOCKHOLDERS. 

Actions  and  suits  against  stockholders. 
—See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

Suits  to  remove  cloud  from  title  to 
shares  of  stock.— See  the  title  STOCK 
AND   STOCKHOLDERS. 

Effect  of  consolidation. — See  post,  "In 
General,"    XV,    A,    3,    a. 

Effect  of  insolvency. — See  post,  "Insol- 
vency," XVIT.  A. 

Effect    of    dissolution    and    ouster. — See  ' 
post.  "As  to  Suits  by  and  against,"  XVII, 
C,  4. 

Jurisdiction  of  suits  and  actions  gen- 
erally.—See  the  titles  COURTS;  JURIS- 
DICTION. 

Judgments  and  decrees  against  corpo- 
rations, and  impeachment  and  reopening: 
thereof.— See  the  title  JUDGMENTS 
AND  DECREES. 

Pleas  in  abatement. — See  the.  title 
ABATEMENT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1,  pp.  30,  33. 

Executions  against  corporations  and 
corporate  franchises  and  property. — See 
the  title  EXECUTIONS. 
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tween  it  and  the  association,  as  to  warrant  a  suit  in  his  own  name  to  compel  the 
corporation  to  pay  the  bonds. ^^ 

b.  At  Lazv  and  in  Equity. — In  General. — In  courts  of  law,  an  act  of  incor- 
poration and  a  corporate  name  are  necessary  to  enable  the  representatives  of  a 
numerous  association  to  sue  and  be  sued.^^  Quaere  as  to  the  right  of  a  sin^^le 
creditor  of  a  corporation,  in  some  other  form  of  judicial  proceeding  than  a  legal 
judgment  and  execution,  to  compel  the  sale  of  the  whole  property  of  the  cor- 
poration, including  the  franchise,  for  the  payment  of  his  debt.^"  If  he  has  a 
right  to  enforce  the  sale  of  the  whole  property,  including  the  franchise,  his 
remedy  is  in  a  court  of  chancery,  where  the  rights  and  priorities  of  all  the  cred- 
itors may  be  considered  and  protected,  and  the  property  of  the  corporation 
disposed  of  to  the  best  advantage,  for  the  benefit  of  all  concerned.  A  court  of 
common  law,  from  the  nature  of  its  jurisdiction  and  modes  of  proceedino-,  is 
incapable   of   accomplishing   this   object. ^^ 

Creditors'  Suits. — The  creditors  of  an  indebted  corporation  may  have  the 
aid  of  a  court  of  equity  against  such  corporation  and  its  debtors,  to  compel  the 
collection  of  what  is  due  to  it,  and  the  payment  of  the  debts  it  owes.^^ 

Administration  by  Hand  of  Court,  or  Receiver. — See  thfe  title  Re- 
ceivers. 

Suit   to   Prevent'  Threatened   Breach   of  Trust. — The   jurisdiction  of   a 


88.  Necessity  for  privity. — National 
Bank  v.  Grand  Lodge,  98  U.  S.  123.  25  L. 
Ed.  75. 

"The  resolution  and  acceptance  consti- 
tuted at  most  only  an  executorj'  contract 
inter  partes.  It  was  a  contract  made  for  the 
benefit  of  the  association  and  of  the  grand 
lodge — made  that  the  latter  might  acquire 
the  ownership  of  stock  of  the  former,  and 
that  the  former  might  obtain  relief  from 
its  liabilities.  The  holders  of  the  bonds 
were  not  parties  to  it,  and  there  was  no 
privity  between  them  and  the  lodge.  They 
may  have  had  an  interest  in  the  perform- 
ance of  the  undertakings  of  the  parties, 
as  they  would  have  in  an  agreement  by 
which  the  lodge  should  undertake  to  lend 
money  to  the  association,  or  contract  to 
buy  its  stock  to  enable  it  to  pay  its  debts; 
but  that  is  a  very  different  thing  from  the 
privUy  necessary  to  enable  them  to  en- 
force the  contract  by  suits  in  their  own 
names."  National  Bank  v.  Grand  Lodge, 
98  U.  S.  123,  124,  25   L.   Ed.   75. 

89.  At  law. — Marshall  v.  Baltimore,  etc., 
R.  Co.,  16  How.  314,  328,  14  L.  Ed.  953. 
See  Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed, 
274. 

90.  Law  and  equity  rules  compared.— 
Gue  V.  Tide  Water  Canal  Co.,  24  How. 
257,  264,  16  L.  Ed.  635. 

It  would  be  against  the  principles  of 
equity  to  allow  a  single  creditor  of  a  cor- 
poration to  destroy  a  fund  to  which  other 
creditors  had  a  right  to  look  for  pay- 
ment, and  equally  against  the  principles 
of  equity  to  permit  him  to  destroy  the 
value  of  the  property  of  the  stockholders, 
by  dissevering  from  the  franchise  prop- 
erty which  was  essential  to  its  useful  ex- 
istence. Gue  V.  Tide  Water  Canal  Co.,  24 
How.  257,  263,  16  L.   Ed.   635. 

Inspection  of  books  and  records. — A 
plaintiff  in  an  action  at  law  against  a  cor- 
poration to  recover  damages  for  a  wrong 


or  trespass,  seeking  discovery  as  to  who 
did  the  wrong,  it  being  simply  a  question 
of  evidence,  has  a  right  to  an  inspection 
of  the  books  and  records  of  the  corpora- 
tion, and  has  the  same  power  to  obtain 
the  facts  therefrom  in  that  action  as  in  a 
suit  in  equity.  United  States  v.  Bitter 
Root  Co.,  200  U.  S.  451,  473,  50  L.  Ed  550 
See  the  title  DISCOVERY. 

9L  Same.— Gue  v.  Tide  Water  Canal 
Co.,  24  How.  257,  264,  16  L.  Ed.  635.  See 
the   title    EQUITY. 

And  equity  has  jurisdiction  to  grant  re- 
lief by  enforcing  the  lien  given  by  a  bond 
upon  the  corporate  property,  and  as  in- 
cident to  that  to  make  a  decree  against 
the  corporation  for  the  payment  of  the 
debt.  Manufacturing  Co.  v.  Bradley  105 
U.   S.   175,  182,  26  L.   Ed.   1034. 

92.  Suits  by  creditors.— Ogilvie  v.  Knox 
Ins.  Co.,  2  Black  539,  17  L.  Ed.  349.  See 
the   title    CREDITORS'    SUITS. 

Where  a  bill  for  that  purpose  is  brought 
by  some  of  the  creditors  and  prosecuted 
to  decree,  and  afterwards  other  creditors 
get  judgments,  and  are  permitted  by  the 
court  to  come  in  as  parties,  with  the 
averment  that  there  are  also  other  debtors 
of  the  corporation,  who  should  be  com- 
pelled to  pay  for  their  benefit,  the  court 
cannot  make  a  decree,  settling  the  prin- 
ciple of  the  distribution,  until  the  assets 
are  collected,  and  the  amounts  received 
from  the  different  classes  of  debtors  as- 
certained. Ogilvie  V.  Knox  Ins  Co  2 
Black  539,  17  L.  Ed.  349.  See  post,  "In- 
solvency, Winding  Up,  Dissolution  and 
Forfeiture."  XVII.  See  the  titles  RE- 
CEIVERS; REFERENCE. 

Necessity    for    issuance    of    execution. 

See  the  title  CREDITORS'  SUITS. 

To  enforce  stockholders'  liability  and 
subscription.— See  the  title  STOCK  AND 
STOCKHOLDERS. 
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court  of  equity  to  prevent  any  threatened  breach  of  trust  in  the  misappHcation 
or  diversion  of  the  funds  of  a  corporation  by  illegal  payments  out  of  its  cap- 
ital or  profits  has  been  frequently  sustained. ^^ 

c.  Assumpsit. — It  was  at  one  time  doubted  whether  assumpsit  would  lie 
against  a  corporation  aggregate,  since  it  was  said  it  could  only  bind  itself  under 
seal,  but  this  has  been  long  overruled. ^^ 

d.  Action  for  Nuisance. — As  a  corporation  cannot  be  said  to  have  life  or 
health  or  senses,  the  only  ground  on  which  it  can  obtain  either  damages  or  an 
injunction,   against   a  nuisance,   is  injury  to  its  property.^^ 

e.  Action  of  Covenant. — See  the  title  Covenant,  Action  of. 

2.  Under  Special  Statute. — Statutes  have  been  frequently  passed  direct- 
ing suits  for  specific  objects  to  be  brought  by  an  attorney  general,  and  regulat- 
ing the  proceedings  in  them,  such  as  a  quo  warranto,  or  a  bill  in  equity  against 
a  corporation  to  test  its  right  to  the  exercise  of  its  franchises,  or  to  declare 
them  forfeited,  or,  if  insolvent,  to  wind  up  its  business  and  distribute  its  as- 
sets ;  and  the  validitv  of  such  statutes  has  uniformlv  been  recognized. '^'^ 


93.  To  prevent  breach  of  trust. — Pol- 
lock V.  Farmers',  etc.,  Trust  Co.,  157  U.  S. 
429,  553,  39  L.  Ed.  759,  citing  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  Ed.  401-, 
Hawes  z:  Oakland,  104  U.  S.  450,  26  L.  Ed. 
827;  See  Richmond  v.  Irons,  121  U.  S.  27, 
37,  48,  30  L.  Ed.  864,  where  it  is  said  that 
a  court  of  equity  would  be  entitled,  on 
general  equity  principles,  to  entertain  a 
bill  by  one  or  more  creditors,  for  the  ben- 
efit ot  all,  against  a  banking  corporation, 
its  officers,  managers  and  all  participating 
in  its  voluntary  liquidation,  to  prevent 
and  renders  any  maladministration  or 
fraud  against  creditors,  contemplated  or 
executed.  And  that  in  the  liquidation, 
those  entrusted  with  its  management  are 
trustees,  first  for  creditors,  bound  to  col- 
lect the  assets  and  distribute  them  equally 
among   the   creditors. 

94.  Assumpsit. — Weightman  v.  Corpo- 
ration of  Washington,  1  Black  39,  50.  17 
L.  Ed.  52.  See  the  title  ASSUMPSIT, 
vol.  2,  pp.  637,  638.  See,  contra,  Breck- 
bill  V.  Lancaster  Turnpike  Co.,  3  Dall.  496. 
499,  1  L.  Ed.  694.  See,  also,  ante,  "Cor- 
porate  Seal  and  Deed,"   II,  G." 

95.  For  nuisance. — Northern  Pac.  R. 
Co.  V.  Whalen,  149  U.  S.  157,  163.  37  L. 
Ed.   686.     See   the   title    NUISANCE. 

96.  United  States  v.  Union  Pac.  R.  Co. 
98   U.   S.  569.  25  L.   Ed.  143. 

"The  statute  books  of  the  states  are 
full  of  acts  directing  the  law  officers  to 
proceed  against  corporations,  such  as 
banks,  insurance  companies,  and  others, 
in  order  to  have  a  decree  declaring  their 
charters  forfeited.  Special  statutes  are 
also  common,  ordering  suits  against  such 
corporations  when  they  have  become  in- 
solvent, to  wind  up  their  business  affairs 
and  to  distribute  their  assets,  and  pre- 
scribing with  minuteness  the  course  of 
procedure  which  shall  be  followed  and  the 
court  in  which  the  suit  shall  be  brought." 
United  States  v.  Union  Pac.  R.  Co..  98  U. 
S  569,  605,  25  L.  Ed.  143.  See  the  title 
CONSTITUTIONAL  LAW.  ante,  p.  1. 

Such  a  bill  filed  by  the  United  States 
attorney  general  in  the  name  of  the 
United    States    under    act    of    congress    of 


March  3,  1873  (17  Stat.  509),  against  the 
Union  Pacific  Railroad  and  certain  of  its 
stockholders,  havirig,  on  demurrer,  been 
dismissed  below,  its  sufficiency  must  be 
determined  here  by  the  provisions  of  said 
act;  for  it  cannot  be  supposed  that  con- 
gress, in  laying  down  in  specific  terms  the 
subject  matter  of  the  suit,  and  granting 
enlarged  and  peculiar  powers  to  the 
court,  intended  that  any  other  matters 
should  be  tried  in  the  case.  This  is  con- 
firm.ed  by  the  fact  that  the  same  act  pro- 
vided other  remedies  for  other  subjects 
of  controversy  with  the  Union  Pacific 
Railroad  Company.  and  an  effectual 
means  of  investigating  all  its  affairs. 
United  States  v.  Union  Pac.  R.  Co.,  98  U. 
S.    569.    25    L.    Ed.    143. 

This  act  was  valid  legislation,  and  was 
intended,  not  to  change  the  substantial 
rights  of  the  parties  to  the  suits,  but  to 
provide  a  specific  mode  of  procedure, 
which,  by  removing  certain  restrictions  on 
the  jurisdiction,  process,  and  pleading, 
would  give  a  larger  scope  to  the  action  of 
the  court,  and  a  more  economical  and 
efficient  remedy  than  before  existed. 
United  States  v.  Union  Pac.  R.  Co.,  98 
U.   S.  569,  25   L.   Ed.   143. 

So  with  the  provisions  authorizing  par- 
ties and  subjects  of  controversy  to  be 
united  which  would  otherwise  render  a 
bill  multifarious,  being  proper  regulations 
of  practice  and  procedure.  United  States 
V.  Union  Pac.  R.  Co.,  98  U.  S.  569.  25  L. 
Ed.  143.  See  post.  "Jurisdiction  and  Pro- 
cedure to  Ascertain  and  Declare,"  XVII, 
B.  3. 

This  interference  by  the  attorney  gen- 
eral with  corporations  on  the  ground  of 
such  a  trust  in  the  government  is  limited 
to  two  classes,  to  neither  of  which  the 
present  case  belongs:  1.  That  of  religious, 
charitable,  municipal,  or  other  corpora- 
tions whose  functions  are  solely  public, 
and  whose  managers  have  destroyed  or 
misappropriated  the  fund,  or  otherwise 
abused  their  functions;  2.  Where  other 
corporations  exercise  powers  beyond 
those  to  which  they  are  limited  by  the 
law   of  their  organization.     United   States 
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This  bill  exhibits  no  right  on  the  part  of  the  United  States  to  relief 

founded  on  the  contract  with  them  contained  in  the  charter  and  amendment. 
The  company  has  completed  its  road,  keeps  it  in  running  order,  and  carries 
all  that  is  required  by  the  government.  To  the  latter  nothing  is  due,  and  it  has 
the  security  which  by  law  it  provided.  Nor  does  the  bill  show  anything  which 
authorizes  the  United  States  as  the  depositary  of  a  trust,  public  or  private,  to 
sustain   this  suit.^^ 

3.  State  as  Stockholder. — The  fact  that  a  state  is  a  stockholder,  or  even 
the  sole  stockholder,  in  a  private  corporation,  does  not  affect  the  jurisdiction  of 
a  court  of  an  action  against  the  corporation,  where  such  court  would  otherwise 
have  jurisdiction,  unless  the  state  is  necessarily  a  party  defendant,  although  its 
interest  may  be  affected  by  the  decision. ^^ 

4.  CoRPORATioxs  Sole. — In  the  case  of  a  corporation  sole,  it  is  held  by  the 
authorities  that  action  will  lie  by  and  against  the  actual  incumbents  of  such  cor- 
porations  for  causes  of   action  accruing  under  their  predecessors   in  office.^^ 

5.  Federal  Corpor-\tioxs. — The  fact  that  a  corporation  was  organized  under 
and  by  virtue  of  acts  of  congress,  does  not  exempt  it  from  being  sued  in  the 
state  courts.^ 

B.  Appearance  for  Corporation. — See  the  title  Appearances,  vol.  2,  pp. 
434,  435,  439,  446.    For  the  purposes  of  a  suit  or  controversy,  the  persons  rep- 


V.  Union  Pac.  R.  Co.,  98  U.  S.  569.  25  L. 
Ed.    143. 

That  act  authorized  a  decree  in  favor 
of  that  company  for  monej'  due  for  capi- 
tal stock,  for  money  or  property  received 
from  it  on  fraudulent  contracts,  or  which 
ought  in  equity  to  belong  to  it;  and  also 
a  decree  in  favor  of  it  or  of  the  United 
States  for  money,  bonds,  or  lands  wrong- 
fully received  from  the  latter,  which 
ought  in  equity  to  be  paid  or  accounted 
for.  Except  in  favor  of  the  company-  or 
of  the  United  States,  there  can.  under  this 
act,  therefore,  be  no  recovery,  and  none 
but  such  as  was  sanctioned  by  the  princi- 
ples of  equity  before  it  was  passed. 
United  States  v.  Union  Pac.  R.  Co.,  9S 
U.    S.    569.   25    L.    Ed.    143. 

Stockholders  not  parties. — Though  the 
bill  sets  up  man}-  fraudulent  transactions 
on  the  part  of  the  directors  of  the  com- 
pany and  some  of  its  stockholders,  for 
which  the  other  stockholders  would  be 
entitled  to  relief,  the  latter  are  not  par- 
ties, and  neither  the  frame  of  the  bill  nor 
the  provisions  of  the  act  authorize  any 
relief  or  recovery  in  their  favor.  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S. 
569.   25   L.    Ed.   143. 

Participants  in  fraud. — "As  to  the  di- 
rectors and  stockholders  who  took  part 
in  these  fraudulent  contracts,  the}'  are 
participes  criminis,  and  can  have  no  re- 
lief. This  class  probably  included  nine- 
tenths  in  value  of  the  shareholders.  It 
is  against  all  the  principles  of  jurispru- 
dence, whether  at  law  or  in  equit}',  to 
permit  them  to  litigate  this  fraud  among 
themselves.  If  the  innocent  stockhold- 
ers are  not  parties  here,  we  have  alread}' 
seen  that,  with  the  power  of  the  direct- 
ors over  the  money  recovered,  they  would 
get  no  relief  bv  the  suit."  United  States 
V.  Union  Pac.  R.  Co.,  98  U.  S.  569,  612, 
25  L.  Ed.  143. 


Cross  bill,  and  right  of  corporation  to 
reUef.— See  the  title   CROSS   BILLS. 

97.  Right  of  United  States.— United 
States  i:  Union  Pac.  R.  Co.,  9S  U.  S. 
569,   25   L.    Ed.    143. 

The  United  States  sustains  two  distinct 
relations  to  the  company;  namely,  that  of 
the  government  creating  it  and  exercis- 
ing legislative  and  visitorial  powers;  and 
that  growing  out  of  the  contract  con- 
tained in  the  charter  and  its  amendment. 
United  States  v.  Union  Pac.  R.  Co..  98 
U.  S.  569,  25  L.  Ed.  143;  Sinking-Fund 
Cases,  99  U.  S.  700,  724,  25  L.  Ed.  496. 

While  the  court  does  not  saj-  that  there 
is  no  trust  in  regard  to  the  duties  of  the 
company  which  the  United  States  can  en- 
force in  equity,  it  is  of  opinion  that  none 
such  is  shown  in  this  bill,  and  that  no  case 
is  made  for  any  relief  authorized  by  the 
act  under  which  it  was  brought.  United 
States  v.  Union  Pac.  R.  Co.,  98  U.  S. 
569.  25  L.  Ed.  143.  See  the  title  UNITED 
STATES. 

Discretion  of  directors  as  to  bringing 
suit.— See  the  titles  OFFICERS  AND 
AGEXTS  OF  PRIVATE  CORPORA- 
TIOXS: STOCK  AXD  STOCKHOLD- 
ERS. 

98.  Where  state  is  stockholder. — Louis- 
ville, etc.,  R.  Co.  V.  Letson,  2  How.  497,  11 
L.  Ed.  353;  Bank  v.  Wister,  2  Pet.  318. 
7  L.  Ed.  437;  Bank  v.  Planters'  Bank,  9 
Wheat.  904.  6  L.  Ed.  244;  Briscoe  v.  Bank, 
11  Pet.  256.  324.  9  L.  Ed.  709:  Curran  z: 
State,  15  How.  304,  309,  14  L.  Ed.  705.  See 
the  titles  COURTS:  JURISDICTIOX; 
STATES. 

99.  Corporation  sole. — McX'ulta  v.  Loch- 
ridge.  141  U.  S.  327.  331,  35  L.  Ed.  796. 

1.  Federal  corporation. — Texas,  etc..  R, 
Co.  Z-.  Johnson,  151  U.  S.  81,  98,  33  L. 
Ed.  81. 
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resented  by  a  corporate  name  can  appear  only  by  attorney,  appointed  by  its 
constitutional  organs.  The  individual  or  personal  appearance  of  each  and  every 
corporator  would  not  be  a  compliance  with  the  exigency  of  the  writ  of  sum- 
mons or  distringas,  though,  nominally,  they  are  not  really  parties  to  the  suit  or 
controversy. 2 

C.  Parties. — See  the  title  Parties. 

Corporation. — Where  a  corporation  is  not  made  a  party  to  the  suit,  its 
rights  cannot  be  affected  in  any  way  by  the  decision  of  the  court.^  If  an  ac- 
count of  profits  of  the  use  of  patented  inventions  by  a  corporation,  under  transfers 
to  it,  is  wanted,  and  an  injunction  against  the  further  use  of  the  patented  inven- 
tions' under  the  transfers  to  the  corporation,  then  the  suit  should  have  been 
against  the  corporation  in  its  corporate  capacity,  and  not  against  a  part  only  of 
its  stockholders  and  directors  individually.-*  And  where  the  contract  on  which 
action  is  brought  was  made  for  and  in  behalf  of  a  corporation,  the  corporation 
must  be  sued  and  not  the  individual  who  acted  for  it.  If  the  individual  is  sued 
and  the  evidence  shows  such  a  contract,  the  defendant  is  entitled  to  a  verdict.^ 

Corporation  as  Party  to  Suit  against  Stockholders. — See  the  title 
Stock  and   Stockholders. 

D.  Averment  and  Proof  of  Incorporation. — See,  generally,  the  titles 
Pleading;  Presumptions  and  Burden  of  Proof. 

1.  Necessity  and  Sufficiency  of  Averment. — An  averment  that  an  as- 
sociation of  persons,  sued  under  a  corporate  name,  is  a  corporation  duly  incor- 
porated, is  necessary  to  maintain  such  a  suit.^     The  allegation  that  a  compaii}- 


2.  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.   314,  327,  14  L.   Ed.   953. 

3.  Corporation  as  necessary  party. — 
Iron  Cliffs  Co.  v.  Negaunee  Iron  Co.,  197 
U.  S.  463,  472,  49  L-  Ed.  836;  Finley  V. 
United  States  Bank,  11  Wheat.  304,  307,  6 
L  Ed.  480;  New  Orleans  Waterworks  Co. 
V.  New  Orleans.  164  U.  S.  471,  480,  41  L. 
Ed.  518.  See  Swan  Land  Co.  v.  Frank, 
148  U.  S.  603,  610;  37  L.  Ed.  577. 

Where  it  was  charged  in  the  bill  that 
its  corporate  existence  had  ended,  and, 
so  far  from  making  it  a  party,  the  com- 
plainai,*s  refrained  from  recognizing  it  as 
an  existing  corporation,  and  the  relief 
sought  was  against  the  corpora  ons  and 
persons  named  and  made  defendants  in 
their  own  right  and  not  as  agents  of  the 
corporation,  but  who  were  alleged  and 
found  to  be  using  the  name  of  that  cor- 
poration as  a  cover  for  wrongful  acts  of 
their  own,  the  mere  fact  that  the  defend- 
ants sought  to  justify  their  acts  as  agents 
of  the  company  would  not  warrant  the 
court  in  awarding  a  decree  against  that 
company  or  its  agents,  neither  being 
made  a  party  to  the  record.  Iron  Clififs 
Co.  V.  Negaunee  Iron  Co.,  197  U.  S.  463, 
472,  49  L.   Ed.   836. 

4.  Same.— Ambler  v.  Choteau,  107  U.  S. 
586.  590.  27  L-  Ed.  322.  See  the  title 
PATENTS. 

5.  Where  an  action  was  brought  against 
defendants  upon  a  contract  as  copartners, 
and  they  allege  as  a  defense  that  the  con- 
tract was  with  a  corporation,  and  the 
court,  in  its  general  charge,  distinctly  in- 
structed the  jury  that,  if  M.,  as  president 
of  the  corporation,  and  B.  as  its  secretary, 
made  the  contract  in  the  name  of  "The 
McGowan  Pump  Company,"  and  informed 
the  agent  of  the  plaintifif  at  the  time  that 


said  company  was  a  corporation  and  was 
contracting  in  that  capacity,  the  defendants 
were  entitled  to  a  verdict,  and  again,  the 
court  instructed  the  jury  that  if,  notwith- 
standing any  want  of  authority  in  M.  and 
B.  to  contract  for  the  corporation,  they  as- 
sumed, in  their  corporate  capacity,  to  con- 
tract with  the  plaintiff,  and  to  notify  the 
plaintiff's  agent,  that  they  so  assumed  to 
act,  or  he  otherwise  knew  it,  their  verdict 
must  be  for  the  defendants,  irrespective  of 
any  want  of  authority;  and  again  in  its 
general  charge,  the  court  instructed  the 
jury  as  follows:  "If  the  jury  find  that,  on 
the  23d  of  June,  1881,  there  was  in  exist- 
ence a  corporation  called  'The  McGowan 
Pump  Company,'  qualified  to  do  business, 
when  the  contract  of  that  date  was  signed 
in  that  name,  and  that  the  defendants 
were  authorized  to  act  for  it,  and  in- 
formed plaintiff's  agent  that  it  was  that 
corpoiation  making  the  contract,  the  ver- 
dict must  be  for  the  defendants,  because 
the  corporation  is  not  here  sued;"  held 
that  this  disposition  of  the  question  of 
partnership  by  the  court  seems  to  have 
been  proper,  and  to  have  been  as  favor- 
able to  the  defendants  as  they  were  enti- 
tled to  ask.  McGowan  v.  American  Tan 
Bark  Co.,  121  U.  S.  575,  596,  30  L.  Ed. 
1027. 

6.  Necessity  for  averment  of  incorpo- 
ration.— Lafavette  Ins.  Co.  v.  French,  18 
How.  404.  15  L.  Ed.  451;  Piquignot  v.  Penn- 
sylvania R.  Co.,  16  How.  104,  14  L.  Ed. 
863.  See  Chapman  ?•.  Barny.  129  U.  S. 
677.  32  L.  Ed.  SOO;  Muller  v.  Dows,  94  U. 
S.  444,  24  L.  Ed.  207;  Oregon  Short  Line, 
etc.,  R.  Co.  V.  Skottowe,  162  U.  S.  490.  40 
L.  Ed.  1048,  followed  in  Oregon  Short 
Line,  etc.,  R.  Co.  v.  Mullan,  162  U.  S.  498, 
40   L.   Ed.   1051;   Oregon   Short   Line,   etc.. 
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was  organized  under  the  laws  of  New  York  is  not  an  allegation  that  it  is  a  cor- 
poration. In  fact,  the  allegation  is,  that  the  company  is  not  a  corporation,  but  a 
joint-stock  company — that  is,  a  mere  partnership."  But  to  justify  a  recovery 
for  injury  to  a  passenger  by  a  carrier,  it  would  not  be  necessary  for  the  plaintiff 
to  allege  or  to  prove  the  extent  and  nature  of  the  defendant's  corporate  powers.^ 

2.  Burden  of  Proof  of  Corporate  Existence  and  Capacity. — Corporate  ca- 
pacity must  be  shown  before  any  corporate  act  or  instrument  can  be  given  in  evi- 
dence.9  Where  a  suit  is  brought  by  the  corporation  to  enforce  its  rights,  if 
the  fact  of  its  legal  existence  is  put  in  controversy  upon  the  issue,  the  corpora- 
tion may  be  called  upon  to  estabhsh  its  existence.^^  In  the  case  of  a  public 
prosecution  for  a  crime,  where  the  corporation  is  no  party,  and  is  merely  col- 
laterally introduced  as  being  intended  to  be  prejudiced  by  the  commission  of  the 
crime,  under  such  circumstances  nothing  more  is  necessary  for  the  government 
to  prove  than  that  the  company  was  de  facto  organized,  and  acting  as  an  in- 
surance company  and  corporation. ^^ 

3.  Sufficiency  of  Proof  of  Corporate  Existence  and  Capacity. — It  is  nec- 
essary to  establish  the  corporate  capacity  of  the  corporation  before  any  corporate  act 
or  instrument  could  be  given  in  evidence,  but  the  acts  of  the  legislature  of  the 
state  on  that  subject,  from  the  .statute  book  published  by  authority,  are  compe- 
tent evidence  thereof,  and  this  being  hmited  in  its  duration,  so  is  an  exemplifi- 
cation of  a  later  act,  protracting  the  existence  of  the  corporation  at  and  beyond 
the  time  in  question. ^^     Though  it  does  not  appear  that  a  copy  of  the  certificate 


R.  Co.  V.  Conlin,  162  U.  S.  498,  40  L.  Ed. 
1051;  Great  Southern  Fire  Proof  Hotel 
Co.  V.  Jones,  177  U.  S.  449,  454,  44  L.  Ed. 
842. 

But  where  the  plaintiff's  replication  al- 
leges that  the  defendants  are  a  corpora- 
tion, created  under  the  laws  of  a  named 
state,  having  its  principal  place  of  busi- 
ness in  that  state,  it  is  sufficient,  where 
these  allegations  are  confessed  by  demur- 
rer. Lafeyette  Ins.  Co.  v.  French,  18 
How.  404,  15  L.  Ed.  451.  See  Railroad  Co. 
V.  Harris,  12  Wall.  65,  86,  20  L.  Ed.  354; 
Muller  V.  Dows,  94  U.  S.  444,  24  L.  Ed. 
207. 

7.  Sufficiency. — Chapman  v.  Barney, 
129  U.  S.  677,  682,  32   L-  Ed.  800. 

To  confer  jurisdiction  on  supreme  court. 
—See  the  title  COURTS. 

8.  Same. — Oregon  Short  Line,  etc.,  R. 
Co.  V.  Skottowe,  162  U.  S.  490,  494,  40  L. 
Ed.  1048,  followed  in  Oregon  Short  Line, 
etc.,  R.  Co.  c'.  Mullan,  162  U.  S.  498,  40  L. 
Ed.  1051;  Oregon  Short  Line,  etc.,  R.  Co. 
V.   Conlin,  162  "U.   S.  498,  40  L.   Ed.  1051. 

Where  the  plaintiff  alleged  that  the  de- 
fendant was  "a  corporation  duly  organ- 
ized, existing  and  doing  business  in  the 
state  of  Oregon,"  there  would  not  have 
been  a  fatal  failure  in  the  proof  if  no  evi- 
dence was  adduced  to  show  the  nature 
and  character  of  the  plaintiff's  charter. 
As  already  said,  those  allegations  were 
sufficiently  sustained  by  evidence  of  the 
defendant's  actual  operation  and  manage- 
ment of  the  railroad.  Whether  the  de- 
fendant was  a  corporation  de  jttre  or  de 
facto  was,  in  a  case  like  the  nresent,  of  no 
importance.  If  the  plaintiff  had  actually 
undertaken  to  show  the  true  character 
and  extent  of  the  defendant's  corporate 
powers  as  a  lawfully  organized  company 
and  had  failed  to  show  such  an  organiza- 


tion, such  failure  would  not  have  defeated 
her  recovery  if  her  other  allegations  had 
been  made  good.  Oregon  Short  Line, 
etc.,  R.  Co.  V.  Skottowe,  162  U.  S.  490,  497, 
40  L.  Ed.  1048,  followed  in  Oregon  Short 
Lme,  etc.,  R.  Co.  v.  Mullan,  162  U.  S.  498, 
40  L.  Ed.  1051;  Oregon  Short  Line,  etc.! 
R.  Co.  V.  Conlin,  162  U.  S.  498,  40  L  Ed' 
1051. 

Averment  of  citizenship. — See  the  title 
COURTS. 

9.  Burden  of  proof.— United  States  v. 
Johns.  4  Ball.  412,  415,  1  L.  Ed.  888. 

10.  United  States  v.  Amedy,  11  Wheat 
392,  407,  6  L.  Ed.  502;  United  States  v. 
Ins.  Companies,  22  Wall.  99,  22  L.  Ed.  816. 

11.  "In  cases  of  the  murder  of  officers] 
it  is  not  necessary  to  prove  that  thev  are 
officers,  by  producing  their  commissions. 
It  IS  sufficient  to  show  that  they  act  de 
facto  as  such."  United  States  v.  Amedy, 
11  Wheat.  392.  409,  6  L.  Ed.  502.  See  the 
titles  CRIMINAL  LAW;  HOMICIDE. 

General  issue  as  admission  of  capacity 
to  sue.— See  post,  "General  Issue,"  XIV 
E,  2. 

As  dependent  on  denial  of  incorporation 
and  sufficiency  thereof,  see  post,  "Plea, 
Answer  and  Defenses,"  XIV.  E. 

12.  Sufficiency  of  proof.— United  States 
V.  Johns,  4  Dall.  412,  415,  1  L.  Ed.  888. 

The  exemplification,  however,  was  under 
the  great  seal  of  the  state,  but  was  not 
attested  by  the  governor,  or  any  other 
principal  officer  of  the  state.  The  objec- 
tion on  that  ground  was  overruled. 
United  States  v.  Johns,  4  Dall.  412,  415  1 
L.  Ed.  888.  See  the  titles  FOREIGN 
L.AWS:  RECORDS;  STATUTES. 

"But  the  certificate  of  incorporation,  as 
originally  drawn  up,  taken  in  connection 
with  the  other  evidence  now  introduced, 
and    especially   the   record   of   the   former 
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of  incorporation  in  a  state  was  filed  with  the  secretary  of  the  territory  where  it 
was  doing  business,  but  no  objection  to  the  introduction  of  the  county  records 
having  been  taken  on  that  ground,  it  will  be  presumed  that  such  filing  existed, 
and,  if  required,  it  could  have  been  readily  shown.  There  was  no  error,  there- 
fore, in  the  ruling  of  the  court  admitting  the  records  of  the  county  showing  the 
incorporation  of  the  plaintiff  in  the  state  of  its  origin. ^^ 

E.    Plea,  Answer  and  Defenses. — See,  generally,  the  title  Pleading. 

1.  NuL  TiEL  Corporation. — Nul  tiel  corporation,  or  that  the  plaintiff  is  not 
and  never  was  a  corporation,  is  a  good  plea  in  bar,  because  it  goes  to  show  that 
the  plaintiff  can  never  maintain  any  action  whatever,  and  need  not  be  pleaded 
in  abatement  necessarily.^'*  Where  the  defense  was  in  terms  and  effect  a  denial 
that  the  plaintiff  at  or  since  the  time  of  the  commencement  of  this  action  was 
or  is  now  a  corporation,  this  was  not  merely  misnomer,  properly  pleadable  in 
abatement  only;  it  was,  in  substance,  nul  tiel  corporation,  which  is  a  good  plea 
in  bar,  although  it  would  have  been  waived  by  the  first  answer  to  the  merits  of 
the  case,  but  for  the  leave,  expressly  granted  by  the  court,   to  plead   it  after- 


action in  which  this  plaintiff  as  a  corpora- 
tion recovered  judgment  against  this  de- 
fendant without  any  objection  being  taken 
to  the  plaintiff's  capacity  to  sue,  is 
clearly  competent  and  sufficient,  as  be- 
tween these  parties,  to  prove  that  the 
plaintiff  had  in  good  faith  attempted  to 
legally  organize  as  a  corporation,  and  had 
long  acted  as  such,  and  was  at  least  a  cor- 
poration de  facto,  which  is  all  that  is  nec- 
essary to  enable  it  to  maintain  an  action 
against  any  one,  other  than  the  state,  who 
has  contracted  with  the  corporation,  or 
who  has  done  it  a  wrong.  United  States 
Bank  v.  Dandridge,  12  Wheat.  64,  72,  6  L. 
Ed.  552;  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  386,  450,  7  L-  Ed.  189;  Chubb  v.  Up- 
ton, 95  U.  S.  665,  24  L.  Ed.  523."  Balti- 
more, etc.,  R.  Co.  V.  Fifth  Baptist  Church, 
137  U.  S.  568,  571,  572,  34  L.  Ed.  784. 

"It  may  be  that,  as  held  by  the  court 
below  in  4  Mackey  43,  at  a  former  stage 
of  one  of  these  cases,  the  original  certifi- 
cate of  incorporation,  not  stating  the 
date  of  election  or  the  term  of  office  of 
the  trustees,  nor  supported  by  affidavit,  as 
required  by  statute,  was  not  sufficient  of 
itself  to  prove  the  plaintiff's  existence  as 
a  corporation,  either  de  jure  or  de  facto; 
and  that  the  adding  of  an  affidavit  to  the 
certificate,  and  recording  it  anew,  since 
the  commencement  of  these  actions,  could 
not  avail  the  plaintiff."  Baltimore,  etc., 
R.  Co.  V.  Fifth  Baptist  Church,  137  U.  S. 
568,  571,  34  L-   Ed.   784. 

13.  Where  the  law  of  a  territory  in 
force  at  the  time  with  reference  to  foreign 
corporations  provided  that,  before  they 
proceeded  to  do  business  under  their 
charter  or  certificate  of  incorporation  in 
the  territory,  they  should  "file  for  record 
with  the  secretary  of  the  territory,  and 
also  with  the  recorder  of  the  county  in 
which  they  are  carrying  on  business,  the 
charter  or  certificate  of  incorporation, 
duly  authenticated,  or  a  copy  of  said 
charter  or  certificate  of  incorporation," 
and  the  law  does  not  specify  in  what  way 
the  copy  filed  shall  be  authenticated,  in 
the  absence  of  any  provision  on  that  sub- 


ject, the  certificate  of  the  official  custo- 
dian of  the  original  in  the  state  of  its  in- 
corporation, that  it  is  a  correct  copy  under 
the  seal  of  his  office,  must  be  deemed 
sufficient.  Hammer  v.  Garfield  Min.,  etc., 
Co.,  130  U.   S.  291,  297,  32  L-  Ed.  964. 

Where  objection  was  made  to  the  suf- 
ficiency of  the  proof  of  the  incorporation 
of  the  American  Bell  Telephone  Company, 
the  complainant  in  a  bill  in  equity,  and 
the  proof  was,  1,  a  special  act  of  the  gen- 
eral court  of  Massachusetts,  entitled  "An 
act  to  incorporate  the  American  Bell  Tel- 
ephone Company,"  which  authorized  cer- 
tain persons  therein  named  and  their  as- 
sociates to  organize  themselves  under  the 
provisions  of  c.  224  of  the  acts  of  1870, 
and  the  acts  in  amendment  thereof,  for 
telephone  purposes;  and  2,  a  certificate 
of  the  secretary  of  the  commonwealth  on 
the  form  required  by  §  11  of  c.  224,  that 
certain  persons,  among  whom  were  the 
most  of  those  mentioned  in  the  special 
act,  were  legally  organized  and  established 
as  an  existing  corporation  under  the 
name  of  the  American  Bell  Telephone 
Company,  which  section  inade  such  a 
certificate  "conclusive  evidence  of  the  ex- 
istence of  a  corporation"  organized  under 
that  chapter;  held,  that  the  authority 
granted  by  the  special  act  to  the  persons 
named  to  organize  as  a  corporation  in 
this  way,  gave  them  the  authority  to  se- 
lect a  corporate  name,  and  also  made  the 
statutory  certificate  conclusive  evidence 
of  their  corporate  existence.  Telephone 
Cases,  126  U.  S.  1,  2,  571,  31  L.  Ed.  863. 

Proof  of  consolidation. — See  post, 
"Remedies  and  Rights  of  Action,"  XV, 
A,  6. 

14.  As  plea  in  bar. — Baltimore,  etc.,  R. 
Co.  V.  Fifth  Baptist  Church,  137  U.  S.  568, 
572,  34  L.  Ed.  784;  Michigan  Ins.  Bank  v. 
Eldred,  143  U.  S.  293,  300,  36  L.  Ed.  162. 
See,  however,  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  386,  450,  7  L.  Ed.  189;  Society  for 
Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480,  7  L.  Ed.  927.  See  post,  "Gen- 
eral Issue,"  XIV,  E,  2. 
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wards. ^^     And   an    objection   that   a   corporation    was   not   organized   within   the 
time  limited  by  the  charter,  is,  in  effect,  a  plea  of  mil  tiel  corporation.^^ 

2.  General  Issue. — It  is  well  settled,  that,  in  a  suit  by  a  corporation,  a  plea 
of  the  general  issue  admits  the  competency  of  the  plaintiff  to  sue  as  such.^'^ 
On  a  trial  upon  the  merits,  it  is  too  late  to  take  exception  to  the  corporate  ca- 
pacity of  the  plaintiffs  to  sue ;  this  should  have  been  done  by  a  plea  in  abate- 
ment, before  the  trial ;   and  the  omission  to  do  this  is  a  waiver  of  the  objection.^^ 

3.  Answer  Denying  Corporate  Existence. — The  denial  in  the  answer  of 
knowledge  or  information  sufficient  to  form  a  belief  on  the  corporate  capacity 
of  plaintiff"  put  in  issue  the  plaintiff's  corporate  character,  within  the  meaning  of 


15.  Terms  and  substance. — Michigan 
Ins.  Bank  v.  Eldred,  143  U.  S.  293,  300,  36 
L.  Ed.  162,  citing  Baltimore,  etc.,  R.  Co. 
V.  Fifth  Baptist  Church,  137  U.  S.  568, 
572,  34  L,.  Ed.  784;  Society  for  Propaga- 
tion of  the  Gospel  v.  Pawlet,  4  Pet.  480, 
501,  7  L.  Ed.  927. 

16.  Same. — County  of  Macon  v.  Shores, 
97  U.  S.  272,  277,  24  L.  Ed.  889.  (But  this 
was  not  a  suit  by  or  against  the  corpora- 
tion itself.) 

"In  Kayser  v.  Trustees  of  Bremen  (16 
Mo.  88),  the  supreme  court  of  the  state 
said:  'It  cannot  be  shown  in  defense  to 
a  suit  of  a  corporation  that  the  charter 
was  obtained  by  fraud;  neither  can  it  be 
shown  that  the  charter  has  been  forfeited 
by  misuser  or  nonuser.  Advantage  can 
only  be  taken  of  such  forfeiture  by  proc- 
ess on  behalf  of  the  state,  nistituted  di- 
rectly against  the  corporation  for  the 
purpose  of  avoiding  its  charter;  and  indi- 
viduals cannot  avail  themselves  of  it  in 
collateral  suits  until  it  be  judicially  de- 
clared.' See,  also,  Smith  v.  County  of 
Clarke  (54  Mo.  58),  which  is  to  the  same 
effect.  This  case  being  a  Missouri  case, 
these  authorities  are  conclusive.  Olcott 
V.  Bynum,  17  Wall.  44,  21  L.  Ed.  570." 
County  of  Macon  v.  Shores,  97  U.  S.  272, 
277,  24  L.  Ed.  889.  See  post,  "Jurisdiction 
and  Procedure  to  Ascertain  and  Declare," 
XVII,  B,  3. 

It  was  said  in  Casey  v.  Galli,  94  U.  S. 
673,  678,  24  L.  Ed.  168,  that  pleas  denying 
the  legal  existence  of  the  corporation,  be- 
cause not  legally  organized,  in  a  suit  by 
the  receiver  of  the  corporation,  were 
properly  framed  in  abatement  and  not  in 
bar.  A  simple  plea  of  nul  tiel  corporation 
had  been  plead  in  abatement  also,  but 
abandoned  at  the  argument.  See,  gen- 
erally, post,  "As  to  Suits  by  and  against," 
XVII,  C.  4.  And  see  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.  1,  pp.  30,  40. 

General  issue  as  admission  of  capacity 
to  sue. — See  post,  "General  Issue,"  XIV, 
E,  2. 

Plea  of  incapacity  of  bank. — See  the  ti- 
tle BANKS  AND  BANKING,  vol.  3,  p. 
177. 

17.  General  issue. — Society  for  Propa 
gation  of  the  Gospel  v.  Pawlet,  4  Pet.  480, 
7  L.  Ed.  927;  Pullman  v.  Upton.  96  U.  S. 
328,  329,  24  L  Ed.  818.  See  County  of 
Macon  v.  Shores,  97  U.  S.  272,  277.  24  L. 
Ed.  889. 

4  U  S  Enc— 49 


Where  the  general  issue  is  pleaded,  it 
admits  the  competency  of  the  plaintiffs 
:o  sue  in  the  corporate  capacity  in  which 
they  have  sued.  If  the  defendants  meant 
to  have  insisted  upon  the  want  of  a  cor- 
porate capacity  in  the  plamtifts  to  sue,  it 
should  have  been  msisted  upon  by  a  spe- 
cial plea  in  abatement  or  bar.  Pleading  to 
the  merits  has  been  held  by  this  court  to 
be  an  admission  of  the  capacity  of  the 
plaintiffs  to  sue.  Society  for  Propagation 
of  the  Gospel  v.  Pawlet,  4  Pet.  480,  501,  1 
L.  Ed.  927,  citing  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  450,  7  L.  Ed.  189. 

"By  pleading  to  the  merits,  the  defend- 
ant necessarily  admitted  the  capacity  of 
the  plaintiffs  to  sue.  If  he  intended  to 
take  the  exception,  it  should  have  been 
done  by  a  plea  in  abatement,  and  his 
omission  so  to  do  was  a  waiver  of  this  ob- 
jection. But,  independently  of  this  special 
ground,  the  very  agreement  in  the  case 
upon  which  the  trial  was  had,  as  well  as 
the  admissions  of  the  bond  given  to  the 
United  States,  as  security  to  refund  the 
amount,  if  judgment  should  pass  against 
the  plaintiffs,  was  certainly  prima  facie 
evidence  of  an  admission  on  the  part  of 
the  United  States,  of  the  corporate  ca- 
pacity of  the  plaintiffs,  and  to  throw  the 
burden  of  proof  on  the  other  side."  Con- 
ard V.  Atlantic  Ins.  Co.,  1  Pet.  386,  450,  7 
L.  Ed.  189. 

18.  Same. — Conrad  v.  Atlantic  Ins.  Co., 
1  Pet.  386,  7  L.  Ed.  189. 

"Notwithstanding  the  old  rule  that  a 
corporation  suing  must  prove  its  corpo- 
rate existence,  it  has  been  many  times  de- 
cided that  a  plea  of  the  general  issue  ad- 
mits its  capacity  to  sue,  as  does  going  to 
trial  upon  the  merits.  And  such  is  the  es- 
tablished practice  in  the  court  of  claims." 
United  States  v.  Ins.  Companies,  22  Wall. 
99,  100,  22  L.  Ed.  816. 

It  may  well  be  doubted  whether,  under 
the  pleadings  in  the  court  below,  the  ap- 
pellants have  any  right  to  raise  the  ob- 
jection here  that  the  companies  plaintiff 
have  now  no  legal  existence,  because  in- 
corporated after  the  attempted  secession 
of  Georgia  from  the  Union,  and  after  the 
close  of  the  war.  where  there  was  no  plea 
that  traversed  directly  the  corporate  ex- 
istence of  the  plaintiffs.  A  general  denial 
of  the  averments  of  the  petition  was 
hardly  sufficient.  United  States  v.  Ins. 
Companies,  22  Wall.  99,  100,  22  L.  Ed.  816. 
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the  rule,  no  longer  to  be  questioned,  that  for  purposes  of  suing  and  of  being 
sued  in  the  courts  of  the  United  States  the  members  of  a  corporation  are  to  be 
deemed  citizens  of  the  state  by  whose  laws  it  was  created. ^^  And  while  the 
denial  must  be  specific  and  not  general,  it  may  be  made  upon  information  and 
belief.2o 

4.  Misnome;r. — While  mil  tiel  corporation,  or  that  the  plaintifif  is  not  and 
never  was  a  corporation,  is  a  good  plea  in  bar,  because  it  goes  to  show  that  the 
plaintiff  can  never  maintain  anv  action  whatever ;  yet  misnomer,  or  mere  mis- 
take in  the  name  of  a  corporation  plaintiff,  which  does  not  aft'ect  its  capacity 
to  sue  in  the  right  name,  is  pleadable  in  abatement  only,  and  is  waived  by 
pleading  to  tlie  merits. ^^ 

5.  Usury. — A  corporation  cannot  plead  usury  to  a  bond  payable  in  New 
York.     Statute  law  there  prevents  it.^- 

F.  Verification  of  Pleading. — See  ante,  "Plea,  Answer  and  Defenses," 
XIV,  E.     See  the  title  Pleading. 

G.  Venue  of  Action. — See  the  title  Venue. 

H.    Service  of  Process. — See  the  title  Summons  and  Process. 

I.  Removal  of  Causes  by  Corporation  or  Stockholder. — See  the  title 
Removal  of  Causes. 

J.  Limitation  of  Actions. — See  the  title  Limitation  of  Actions  and  Ad- 
verse Possession. 

K.  Averment  of  Sealing. — See  ante,  "Form  of  Seal  and  Recognition 
Thereof,"  II,  G,  2,  b. 

XV.    Consolidation  and  Succession. 

See  ante,   "To  Alienate  Franchise,  or  Property  Necessary  Thereof,"  XI,   C. 

A.  Consolidation. — On  the  subjects  of  coTisolidation  and  succession  of  cor- 
porations and  the  effect  thereof,  see  the  titles  Mortgages  and  Deeds  of  Trust, 
and  Railroads,  as  most  of  the  cases  involving  these  points  are  railroad  cor- 
poration cases  and  properly  belong  there. ^^ 

19.  Denial  in  answer.— Wells  Co.  v.  Gas-  Bank,  12  Wall.  226,  227,  20  L.  Ed.  385. 
tonia  Cotton  Mfg.  Co.,  198  U.  S.  177,  182,       See   the   title   USURY. 

49   U.   Ed.  1003.    See  the  title  COURTS.  ^    23.  Consolidation  under  concurrent  leg- 

20.  On  information  and  belief. — Under  islation  of  different  states. — See  ante,  "In- 
§  4199  of  the  Code  of  Wisconsin  provid-  corporation  in  More  than  One  State,"  II,. 
ing  "in  actions  by  or  against  any  corpora-  H,  1,  a.    _ 

tion  it  shall  not  be  necessary  to  prove  on  Consolidation    under    federal    law.— See 

the  trial  the  existence  of  such  corporation,  ante.   "Power    of   Congress,"    IV.   A,    1,    d. 

unless  the  defendant,  by  his  answer  duly  Consolidation    as    waiver    of    immunity 

verified,  shall  have  specifically  denied  that  from    amendment     or     repeal. — See     ante, 

the  plaintiff  or  defendant,  as  the  case  may  "Acceptance    of   New   Legislation   as    Sur- 

be,  is  a  corporation,"  a  denial   of  the  fact  render  of  Exemption,"  VIII,  C,  4,  d. 

that  the  plaintiff  is  a  corporation  must  be  Charge  for  filing  articles  of  consolida- 

specific  and  not   general,  and  a  denial  of  tion  as  tax  on  interstate  commerce. — See 

any     knowledge     or     information     thereof  the  title   !  NTERSTATE  AND  FOREIGN 

sufficient   to  form  a  belief  is   not  enough.  COMMERCE. 

But  an  express  denial  that  the  plaintiff  is  Certified  copy  of  agreement  as  evidence, 

a  corporation  is  not  the  less  specific,  be-  — See   the    title    DOCUMENTARY    EVI- 

cause   made  upon   information  and  belief;  DENCE.      See,    generally,    the    title    EVI- 

and  such  a  denial  puts  in  issue  the  exist-  DENCE. 

ence  of  the  corporation.  Michigan  Ins.  Citizenship  of  consolidated  corpora- 
Bank  V.  Eldred,  143  U.  S.  293,  299,  36  L.  tions. — See  ante,  "Dual  Incorporation," 
Ed.  162.  II,  H,  1.     See  the  title  COURTS. 

21.  Misnomer. — Baltimore,  etc.,  R.  Co.  Recital  in  agreement  as  estoppel  against 
V.  Fifth  Baptist  Church.  137  U.  S.  .568,  572.  corporation  and  in  favor  of  stockhoidf*-.— 
34  L.   Ed.  784;  Society  for  Propogation  of  Sec   the   title   ESTOPPEL. 

the  Gospel  v.  Pawlet,  4  Pet.  480.  501,  7  L.  Effect  on  right  to  county  and  municipal 

Ed    927.      See,   also,    Michigan    Ins.    Bank  aid   bonds. — See    the    title    MUNICIPAL, 

V    Eldred,   143   U.   S.   293.  36   L.    Ed.   162.  COUNTY,     STATE     AND     FEDERAL 

And    see    the    title    ABATEMENT,    RE-  AID. 

VIVAL  AND   SURVIVAL,  vol.  1,  p.   12.  Surrender  of  stock  to  obtain  consolida- 

22..    Plea  of  usury. — Junction  R.   Co.  v.  -tion  as  sale  or  loan  to  corporation. — Seei 
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_  1.  Right  to  Coxsoudati:  and  Validity  of  Consolidation^^ — a.  Legisla- 
tive Authority  and  Necessity  Therefor. — A  new  corporation  may  be  as  readily 
created  by  the  union  of  two  or  more  corporations  as  by  the  union  of  individuals, 
and  its  powers  and  privileges  designated  by  reference  to  the  charters  of  other 
companies  as  well  as  by  special  enumeration. -^  But  the  legislature  must  author- 
ize it,  and  its  power  to  do  so  is  unquestionable  where  no  contract  right  is  im- 
paired.2« 

Consolidation  against  Public  Policy. — The  principle  that  the  legislature 
may  regulate  the  operations  of  a  corporation,  under  the  police  power,  without 
impairing  the  obligation  of  its  charter  as  a  contract,  applies  to  the  power  of 
the  legislature  to  forbid  the  consolidation  of  parallel  or  competing  lines  of  rail- 
road, whenever,  in  its  opinion,  such  consolidation  is  calculated  to  affect  seriously 
the   public    interests. 2" 

b.  Consent  of  Old  Corporations. — Where  the  legislature  had  provided  for 
the  consolidation,  it  could  not  occur  without  the  consent  of  the  original  inde- 
pendent companies.  The  consolidated  company  had  then  no  existence,  and 
could  have  none  'while  the  original  corporations  subsisted.  All,  the  old  and 
the  new,  could  not  co-exist.  It  was  a  condition  precedent  to  the  existence  of 
the  new  corporation  that  the  old  should  first  surrender  their  vitality  and  sub- 
mit to  dissolution.  That  being  done,  eo  instante,  the  new  corporation  came 
into  existence.  But  the  franchise  alone  to  be  a  corporation  would  have  been 
unavailing   for  the  purposes  in  view,  and   other  powers  must  be  given. ^s 

c.  Consent  of  Stockholders. — There  are  cases  where  it  has  been  held  that  a 
consolidation  cannot  be  consummated  against  the  consent  of  a  stockholder  in 
one  of  the  companies  unless  his  stock  is  purchased.  This,  however,  may  be 
doubted  as  applicable  to  all  cases;  but,  if  universally  true,  it  leaves  open  the 
question,  whether  the  consolidation  is  the  creation  of  a  new  company.^^ 


the    title    STOCK   AND    STOCKHOLD- 
ERS. 

Liability  on  notes  given  under  illegal' 
consolidation. — See  ante,  "Void  Where 
Want   of   Power   Absolute,"  XII,   B,   1. 

24.  Illegal  combination  and  consolida- 
tions.—See  the  titles  MONOPOLIES 
AND  CORPORATE  TRUSTS;  RE- 
STRAINT OF  TRADE. 

Imposition  of  conditions  on  foreign  cor- 
porations.—See  the  title  FOREIGN  COR- 
PORATIONS. 

Existence  of  corporation  for  purposes 
of  consolidation. — See  ante,  "Beginning 
of   Corporate    Existence,"    IV,   C,   1. 

25.  Power. — Railroad  Co.  v.  Maine,  96 
U.  S.  499,  24  L.  Ed.  836.  See  Chesapeake, 
etc.,  R.  Co.  V.  Miller,  114  U.  S.  176,  188,  29 
L.  Frl.  121. 

28.  Same. — Clearwater  v.  ]\Ieredith,  1 
Wail.  25,  39,  17  L.  Ed.  604;  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  703,  40 
L.  Ed.  849,  and  cases  cited;  Branch  v. 
Jessup,  106  U.  S.  468,  478,  27  L.  Ed.  279. 
See  ante,  "Power  to  Create,"   IV,  A. 

The  power  of  the  legislature  to  confer 
authority  to  consolidate  two  or  more  pri- 
vate corporations  cannot  be  questioned, 
and  without  the  authority,  railroad  cor- 
porations organized  separately,  could  not 
merge  and  consolidate  their  interests. 
But,  in  conferring  the  authority,  the  leg- 
islature never  intended  to  compel  a 
dissenting  stockholder  to  transfer  his  in- 
terest, because  a  majority  of  the  stock- 
holders consented  to  the  consolidation. 
Even  if  the  legislature  had  manifested  an 


obvious  purpose  to  do  so,  the  act  would 
have  been  illegal,  for  it  would  have  im- 
paired the  obligation  of  a  contract.  Clear- 
water V.  Meredith,  1  Wall.  25,  39,  17  L 
Ed.  604.  See  the  title  STOCK  AND 
STOCKHOLDERS. 

27.  Louisville,  etc.,  R.  Co.  v.  Kentucky 
161  U.  S.  677,  697,  40  L.  Ed.  849.  See  the 
title  RAILROADS  for  treatment  of  this 
point. 

28.  Consent  of  old  companies. — Shields 
V.   Ohio,  95   U.   S.   319,   322,  24   L.    Ed.   357. 

29.  Consent  of  old  stockholders.— Cen- 
tral R.,  etc.,  Co.  V.  Georgia,  92  U.  S.  665, 
671,  23  L.  Ed.  757.  See  Clearwater  v. 
Meredith,  1  Wall.  25,  40,  17  L.  Ed.  604, 
where  it  was  said:  "And  the  act  of  con- 
solidation was  not  void  because  the  state 
assented  to  it,  but  a  nonconsenting  stock- 
holder was  discharged.  C.  (a  consenting 
stockholder)  could  have  prevented  this 
consolidation  had  he  chosen  to  do  so;  in- 
stead of  that  he  gave  his  assent  to  it 'and 
merged  his  own  stock  in  the  new  adven- 
ture." Clearwater  v.  Meredith,  1  Wall. 
25,  40,  17  L.  Ed.  604.  And  see  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  310 
38  L.  Ed.  450. 

If  a  majority  of  the  stockholders  of  the 
corporation  of  which  he  was  a  member 
had  undertaken  to  transfer  his  interest 
against  his  wish,  they  would  have  been  en- 
joined. There  was  no  power  to  force  him 
to  join  the  new  corporation,  and  to  re- 
ceive stock  in  it  on  the  surrender  of  his 
stock  in  the  old  company.     Clearwater  v. 
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d.  Acquiescence  and  Estoppel — Persons  acquiescing  in  the  consolidation  of 
corporations,  by  accepting  stock  in  the  consohdated  corporation,  and  their  vt;;d- 
ees,  may  be  estopped  from  questioning  the  vahdity  of  the  transaction,  partic- 
ularly after  the  lapse  of  several  years.^" 

e.  Consolidation  of  Colleges. — Where  the  act  of  the  legislature  uniting  two 
colleges  did  not  contemplate  that  either  college  as  an  institution  of  learning 
should  cease  to  exist,  or  that  the  funds  of  either  should  be  devoted  to  any 
other  use  than  that  described  in  the  original  charters,  but  all  that  was  contem- 
plated by  the  act  in  question  was  that  the  two  institutions  should  be  united  in 
one  corporation,  as  requested  by  the  friends  and  patrons  of  both,  that  they  might 
secure  greater  patronage  and  be  able  to  extend  their  usefulness  and  carry  out 
more  effectually  the  great  end  and  aim  of  their  creation,  authorized  as  the  act 
of  the  legislature  was  by  the  reservation  contained  in  the  original  charter,  and 
sanctioned  as  the  act  was  by  having  been  adopted  by  the  corporators,  it  is  clear 
to  a  demonstration  that  the  act  uniting  the  two  colleges  was  a  valid  act,  and  that 
the  two  original  corporations  became  merged  in  the  one  corporation  created  by 
the  amendatory  and  enabling  act  passed  for  that  purpose,  and  that  neither  of 
the  original  corporations  is  competent  to  sue  for  any  cause  of  action  subsequent 
in  date  to  their  acceptance  of  the  new  act  of  incorporation.' ^ 

f.  Right  to  Consolidate  as  Contract  Right. — Provisions  granting  to  a  corpora- 
tion the  right  to  consolidate  with  another  corporation,  as  observed  in  Bank 
V.  Tennessee,  163  U.  S.  416,  425,  41  L.  Ed.  211,  "do  not  partake  of  the 
nature  of  a  contract,  which  cannot  for  thct  reason  be  in  any  respect  altered 
or  the  power  recalled  by  subsequent  legislation.  \Miere  no  act  is  done  under 
the  provision  and  no  vested  right  is  acquired  prior  to  the  time  when  it  was 
repealed,  the  provision  may  be  validly  recalled,  without  thereby  impairing  the 
obligation  of  a  contract. "^^ 

g.  Informalitx  and  Who  May  Set  It  Up. — In  regard  to  the  acceptance  of  the 
provisions  of  the  consolidation  act  to  be  filed  with  the  secretary  of  state,  this 
is  eminently  a  matter  between  the  state  and  the  corporations  whose  rights  are 


Meredith,  1  Wall.  25,  41,  17  L.  Ed.  604. 
See  post,  "Corporate  Existence  and  For- 
matiori.  of  New  Corporation,"  XV,  A,  2, 
a.  See,  also,  the  title  STOCK  AND 
STOCKHOLDERS. 

30.  Acquiescence  and  estoppel. — Branch 
V.  Jessup.  106  U.  S.  468,  476,  27  L.  Ed.  279. 
See  the  title  RAILROADS. 

31.  Colleges. — Pennsylvania  College 
Cases,  13  Wall.   190,  215,  20  L.  Ed.  550. 

Where  proper  care  was  taken  by  the 
legislature  to  protect  the  rights  of  the 
donors  of  endowed  scholarships  in  the 
original  institutions,  by  incorporating  into 
the  act  uniting  the  two  colleges  a  pro- 
vision that  the  new  corporation  should 
discharge  and  perform  those  liabilities 
without  diminution  or  abatement,  such 
contracts  were  made  with  the  trustees  and 
not  with  the  state,  and  it  is  a  mistake  to 
suppose  that  the  existence  of  such  a  con- 
tract between  the  corporation  and  an  in- 
dividual would  inhibit  the  legislature  from 
altering,  modifying,  or  amending  the 
charter  of  the  corporation  by  virtue  of  a 
right  reserved  to  that  effect,  or  with  the 
assent  of  the  corporation,  if,  in  view  of 
all  the  circumstances,  the  legislature 
should  see  fit  to  exercise  that  power. 
Pennsylvania  College  Cases,  13  Wall.  190, 
222,    20    L.    Ed.    550. 

32.  As  contract  right  and  impairment 
thereof. — Galveston,  etc.,  R.  Co.  v.  Texas, 


170  U.  S.  226,  240,  42  L.  Ed.  1017. 

A  right  to  consolidate  with  another  cor- 
poration, contained  in  a  corporate  charter, 
construed  in  the  most  liberal  spirit  in 
favor  of  the  company,  cannot  be  extended 
beyond  a  stipulation  on  the  part  of  the 
state,  that  the  company  may  at  any  time 
thereafter,  by  consolidation  with  any 
other  railroad  company,  form  and  become 
a  new  corporation,  with  such  powers  and 
privileges  as,  at  the  time  when  the  offer 
is  accepted  and  acted  upon,  it  may  be 
within  the  power  of  the  state  to  confer, 
and  lawful  for  the  new  corporation  to 
accept.  If  acted  upon  before  the  law  was 
changed,  it  might  well  be  that  all  the 
powers  and  privileges  originally  conferred 
in  the  charter,  would  have  vested  in  the 
new  company.  But,  as  it  was  not  ac- 
cepted and  acted  upon  until  a  change  in 
the  organic  law  of  the  state  forbade  the 
creation  of  corporations  capable  of  hold- 
ing property  exempt  from  taxation,  it 
must  be  presumed  that  when  the  original 
company  entered  into  the  consolidation  it 
did  so  in  full  view  of  the  existing  law,  and 
with  the  intention  of  forming  a  new  cor- 
poration, such  as  the  constitution  and 
laws  of  the  state  at  that  time  permitted. 
St.  Louis,  etc.,  R.  Co.  v.  Berry,  113  U.  S. 
465,  475,  28  L-  Ed.  1055,  following  Mem- 
phis, etc.,  R.  Co.  V  Railroad  Comm'rs,  112 
U.  S.  609,  28  L.  Ed.  837. 
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affected,  and  if,  on  a  failure  to  file  such  acceptance,  the  consolidation  is  to  be- 
come void,  it  is  the  privilege  of  the  state  to  enforce  the  forfeiture  or  annulment, 
and  not  of  every  private  person  who  shows  an  injustice  or  injury  done  to 
himself. 3^ 

2.  Efi^Ect  on  Corporatk  Existence,  Property  and  Liabieities — a.  Cor- 
porate Existence  and  Formation  cf  New  Corporation. — See,  generally,  ante, 
"Effect  on  Powers  and  Corporate  Existence  and  Liabilities,"XI,  C,  1,  i.  The 
consolidation  of  two  companies  does  not  necessarily  work  a  dissolution  of  both, 
and  the  creation  of  a  new  corporation.  Whether  such  be  its  effect  depends 
upon  the  legislative  intent  manifested  in  the  statute  under  which  the  consolida- 
tion takes  place.^-*     It  is  of  no  importance  to  the  inquiry,  whether  a  new  cor- 


33.  Informality  and  its  effect. — Leaven- 
worth County  Comni'rs  v.  Chicago,  etc., 
R.  Co.,  134  U.  S.  688,  700,  33  L.   Ed.  1064. 

"It  is  not  necessary  here  to  hold  that, 
in  a  direct  proceeding  on  the  part  of  the 
state  to  have  a  declaration  of  the  nullity 
of  such  a  consolidation,  no  evidence  can 
be  received  to  impeach  the  validity  of 
the  original  act  of  consolidation.  *  *  *  jj^ 
such  case  the  certified  copy  from  the 
secretary's  office  would  not  be  conclusive, 
but  prima  facie,  evidence."  Leavenworth 
County  Comni'rs  v.  Chicago,  etc.,  R.  Co., 
134  U.  S.  688,  700.  33  L.  Ed.  1064.  See  the 
title   DOCUMENTARY   EVIDENCE. 

34.  As  dissolution  of  old  and  creation 
of  new  corporation. — Central  R..  etc.,  Co. 
V.  Georgia,  93  U.  S.  665,  23  L.  Ed.  757,  re- 
afifirmed  in  Pullman's  Palace  Car  Co.  z'. 
Missouri  Pac.  R.  Co.,  115  U.  S.  587,  594, 
29  L.  Ed.  499;  Wilmington,  etc.,  R.  Co.  v. 
Alsbrook,  146  U.  S.  279,  300,  36  L.  Ed. 
972;  Keokuk,  etc.,  R.  Co.  v.  Missouri,  152 
U.  S.  301,  305,  38  L.  Ed.  450;  Shaw  v.  Cov- 
ington, 194  U.  S.  593,  48  L.  Ed.  1131; 
Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
587,  595,  29  L-  Ed.  235,  where  it  is  said 
to  depend  upon  the  terms  of  the  agree- 
ment of  consolidation,  and  of  the  statutes 
under  whose  authority  that  consolidation 
is  effected,  whether  the  old  corporations 
are  dissolved  into  the  new  one,  or  are 
continued  in  existence  under  a  new  name 
and  with  new  powers.  Minneapolis,  etc., 
R.  Co.  V.  Gardner,  177  U.  S.  332,  344,  44 
L.  Ed.  793.  Principal  case  distinguished  in 
Railroad  Co.  v.  Maine,  96  U.  S.  499,  511, 
24  L.  Ed.  836;  Railroad  Co.  v.  Georgia,  98 
U.  S.  359,  362,  25  L.  Ed.  185.  See,  also, 
Rochester  R.  Co.  v.  Rochester,  205  U.  S. 
236,   255,   51    L.    Ed._  784. 

Consolidation  is  not  sale. — Green 
County  V.  Conness,  109  U.  S.  104,  106,  27 
L.  Ed.  872. 

"It  may  be  that  the  consolidation  of  two 
corporations,  or  amalgamation,  as  it  is 
called  in  England,  if  full  and  complete, 
may  work  a  dissolution  of  them  both,  and 
its  effect  may  be  the  creation  of  a  new 
corporation.  Whether  such  be  the  effect 
or  not  must  depend  upon  the  statute  un- 
der which  the  consolidation  takes  place, 
and  of  the  intention  therein  manifested. 
If,  in  the  statute,  there  be  no  words  of 
grant  of  corporate  powers,  it  is  difficult 
to  see  how  a  new  corporation  is  created. 
If  it  is,  it  must  be  by  implication;  and  it 


is  an  unbending  rule  that  a  grant  of  cor- 
porate existence  is  never  implied.  In  the 
construction  of  a  statute,  every  presump- 
tion is  against  it.  True  it  is  that  in  Mc- 
Mahan  v.  Morrison,  16  Ind.  172,  where 
three  corporations  had  consolidated  un- 
der an  act  of  the  legislature,  authorizing 
them  to  merge  and  consolidate  their  stock 
"and  make  one  joint  company,'  it  was  said 
that  the  eflfect  of  the  act  and  the  terms  of 
consolidation  under  it  was  a  dissolution 
of  the  three  corporations,  and  at  the  same 
instant  the  creation  of  a  new  corporation 
with  property,  liabilities,  and  stockhold- 
ers derived  from  those  then  passing  out 
of  existence.  And  this  language  was 
quoted  approvingly  by  this  court  in  Clear- 
water V.  Meredith,  1  Wall.  25,  40,  17  L. 
Ed.  604.  But  in  neither  case  was  an  as- 
sertion of  this  doctrine  necessary  to  the 
decision  made."  Central  R.,  etc.,  Co.  v. 
Georgia,  92  U.  S.  665,  670,  23  L.  Ed.  757. 
See,  also,  Keokuk,  etc.,  R.  Co.  v.  Missouri, 
152  U.  S.  301,  307,  38  L.  Ed.  450.  See, 
however,  Shields  v.  Ohio,  95  U.  S.  319, 
323,  24  L.  Ed.  357,  approving,  unquali- 
fiedly, the  Clearwater  Case. 

In  Central  R.,  etc.,  Co.  v.  Georgia,  92 
U.  S.  665,  674,  23  L.  Ed.  757,  it  was  held 
that  the  Georgia  statute  authorizing  the 
consolidation  in  question  did  not  contem- 
plate the  dissolution  of  both  the  old  com- 
panies and  the  formation  of  a  new  one. 
On  the  consolidation  only  one  of  them 
was  to  go  out  of  existence.  See  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  306, 
38  L.  Ed.  450;  Wilmington,  etc.,  R.  Co. 
V.  Alsbrook,  146  U.  S.  279,  300,  36  L.  Ed. 
972. 

"Nor  is  it  a  necessary  inference  from 
the  provision  of  the  (Georgia)  act  of  Au- 
gust 25,  1872,  requiring  the  board  of  di- 
rectors of  each  company  to  certify  the 
union  and  consolidation  to  the  governor 
of  the  state,  that  the  union  was  intended 
to  be  a  surrender  of  the  charter  of  both 
companies,  and  the  acceptance  of  a  new 
charter.  There  were  sufficient  reasons  for 
that  requirement,  without  the  large  infer- 
ence attempted  to  be  drawn  from  it." 
Central  R.,  etc.,  Co.  v.  Georgia,  92  U.  S. 
665,   674,   23    L.    Ed.    757. 

"Other  cases  to  the  same  effect,  hold- 
ing that  the  consolidation  did  not  operate 
as  a  dissolution  of  the  constituent  com- 
panies, are  Chesapeake,  etc.,  R.  Co.  v. 
Virginia,    94    U.    S.    718,    24    L.    Ed.    310; 
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poration  was  created  by  the  union  and  consolidation,  that  Ihe  corporation  ac- 
quired under  the  act  new  and  enlarged  powers  as  well  as  new  stockholders. 
The  gift  of  new  powers  to  a  corporation  has  never  been  thought  to  destroy  its 
identity,  much  less  to  change  it  into  a  new  being.  Such  gift  is  not  a  grant  of 
corporate  existence.  It  assumes  corporate  life  already  existing.s^  "That  gen- 
erally the  effect  of  consolidation,  as  distinguished  from  a  union  by  merger  of 
one  company  into  another,  is  to  work  a  dissolution  of  the  companies  consolidat- 
in.o-,  and  to  create  a  new  corporation  out  of  the  elements  of  the  former,  is  as- 
serted in  many  cases,  and  it  seems  to  be  a  necessary  result."36     Where  the  ex- 


Greene  County  V.  Conness,  109  U.  S.  104, 
27    L-    Ed.    872.    and    Tennessee    v.    Whit- 
worth,  117  U.  S.  139,  29  U.  S.  833.     It  may 
be    observed    that    all    these    cases    turn 
upon  the   question  whether  the  new  com- 
pany   inherited    by    consolidation    certain 
privileges   and   immunities     belonging      to 
the    constituent    companies,    or     one      of 
them,    and   that    no    question    arose    as    to 
the    applicability    of    a   new   constitutional 
inhibition    intervening    before     the      con- 
solidation    took    place.      This      question, 
however,   did  arise   in   Shields  v.   Ohio,  95 
U.  S.  319,  24  L.  Ed.  357,  where  it  was  held 
that    a    consolidation    under    a    statute    of 
Ohio  of  two  or  more  railroad  companies 
worked    their   dissolution,     and     that      the 
powers    and    franchises    of    the    new    com- 
pany thereby  formed  were  subject  to  'be 
altered,   revoked   or   repealed   by  the   gen- 
eral assembly'  under  a  constitutional  pro- 
vision which  took  effect  prior  to  the  con- 
solidation.   The    statute    in    that    case    ex- 
pressly   provided    that     the      consolidated 
company  should  be  a  new  corporation  and 
subject  to  the   constitutional  proyisiorL   A 
like  ruling  was  made  under  a  similar  stat- 
ute of  Maine  in  Railroad  Co.  v.  Maine,  96 
U.  S.  499,  24  L.  Ed.  836.    In  Railroad  Co. 
V.    Georgia,    98    U.    S.    359,    25    L.    Ed.    185, 
two    railroad    companies      were      consoli- 
dated by  an  act  of  the  legislature,  which 
authorized    the      consolidation      of     their 
stocks,    conferred    upon    the    consolidated 
company  full   corporate  powers,  and  con- 
tinued to  it  the  franchises,  privileges  and 
immunities  which  the  companies  had  held 
by    their    original    charters.      We    held    in 
that  case  that  a  new  corporation  was  cre- 
ated,   which    became    subject    to   the    pro- 
visions of  a  statutory  code,  adopted  Jan- 
uary   1,    1863,    permitting   the    charters    of 
private  corporations  to  be  changed,  modi- 
fled   or   destroyed   at   the   will   of   the   leg- 
islature.    The  case  was  distinguished  from 
Central  R.  Co.  v.  Georgia,  92  U.  S.  665,  23 
L.    Ed.   757,   as   being   a  consolidation   in- 
stead of  a  merger.    'Nor  was  it,'  said  Mr. 
Justice    Strong,    'a    mere    alliance    or    con- 
federation of  the  two.  If  it  had  been,  each 
would   have   preserved   its    separate   exist- 
ence  as   well   as   its   corporate   name;   but 
the    act    authorized    the    consolidation    of 
the    stocks    of    the    two    companies,    thus 
making    them    one    company    in    place    of 
two.    It  contemplated,  therefore,  that  the 
separate   capital   of   each   company   should 
go  out  of  existence  as  the  capital   of  that 
company.'     To    the    same     effect      is      St. 
Louis,  etc.,  R.  Co.  v.  Berry,  113  U.  S.  465, 


28  L.  Ed.  1055."  Yazoo,  etc.,  R.  Co.  v. 
Adams,  180  U.  S.  1,  21,  45  L.  Ed.  395,  re- 
hearing denied  in  S.  C,  181  U.  S.  580,  45 
L.  Ed.  1011.  See,  also,  Keokuk,  etc.,  R. 
Co.  V.  Missouri,  152  U.  S.  301,  307,  308, 
38  L.  Ed.  450;  Joy  v.  St.  Louis,  138  U.  S. 
1,   35,   34    L.    Ed.   843. 

Upon  the  other  hand,  as  said  in  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  307, 
38  L.  Ed.  450.  "We  have  held  that  the 
consolidation  acts  of  Ohio  and  Maine 
worked  a  dissolution  of  the  constituent 
companies  and  the  incorporation  of  a  new 
company,  and  that  such  company  was 
subject  to  intermediate  acts  declaring  the 
charters  of  corporations  subject  to  be  al- 
tered, amended,  or  repealed  by  the  legisla- 
ture. Shields  V.  Ohio,  95  U.  S.  319,  24  L. 
Ed.  357;  Railroad  Co.  v.  Maine,  96  U.  S. 
499,  24  L.  Ed.  836.  A  leading  case  is  that 
of  Railroad  Co.  v.  Georgia,  98  U.  S.  359, 
362,  25  L.  Ed.  185." 

35.  Gift  of  new  powers. — Central  R., 
etc.,  Co.  V.  Georgia,  92  U.  S.  665,  673,  23 
L.  Ed.  757. 

36.  Consolidation  and  merger  con- 
trasted.— Railroad  Co.  v.  Georgia,  98  U. 
S.  359,  363,  25  L.  Ed.  185. 

"In  McMahan  v.  Morrison  (16  Ind. 
172),  the  effect  of  a  consolidation  was  said 
to  be  'a  dissolution  of  the  corporations 
previously  existing,  and,  at  the  same  in- 
stant, the  creation  of  a  new  corporation, 
with  property,  liabilities,  and  stock  hold- 
ers derived  from  those  then  passing  out 
of  existence.' "  Railroad  Co.  v.  Georgia, 
98  U.  S.  359,  363,  25  L  Ed.  185;  Clear- 
water V.  Meredith,  1  Wall.  25,  40,  17  L 
Ed.  604. 

In  another  Pennsylvania  case  it  was 
said:  "Consolidation  is  a  surrender  of  the 
old  character  by  the  companies,  the  ac- 
ceptance thereof  by  the  legislature,  and 
the  formation  of  a  new  company  out  of 
such  portions  of  the  old  as  enter  into  the 
new."  Railroad  Co.  2>.  Georgia,  98  U.  S. 
359,  363,  25   L   Ed.   185. 

"If  the  Memphis  and  Little  Rock  Rail- 
road Company,  as  reorganized  by  the 
purchasers  at  the  sale  under  the  decree 
of  foreclosure  of  the  previous  mortgages, 
was  a  lawful  corporation  of  the  state  of 
Arkansas,  it  was  not  the  same  corpora- 
tion as  that  chartered  by  the  legislature 
in  1853,  but  was  a  new  corporation,  sub- 
ject to  the  provisions  of  the  constitution 
and  laws  in  force  when  it  first  came  into 
existence,  that  is  to  say,  in  1877."  Dow 
V.  Beidelman,  125  U.  S.  680,  689,  31  L.  Ed. 
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istence  of  one  constituent  company  is  merged  and  sunk  in  that  of  the  resultino- 
corporation,  so  that  its  legal  identity  is  destroyed,  although  the  legal  identity  o? 
the    other    constituent    company    remains,    it    constitutes,    strictly    speakino-,    a 


841;  Memphis,  etc.,  R.  Co.  v.  Railroad 
Comm'rs,   112  U.  S.  609,  28  L.   Ed.  837. 

"When,  as  in  this  case,  the  stock  of  two 
companies  is  consolidated,  the  stockhold- 
ers become  partners,  or  quasi  partners,  in 
a  new  concern.  Each  set  of  stockholders 
is  shorn  of  the  power  which,  as  a  body, 
it  had  before.  Its  action  is  controlled  by 
a  power  outside  of  itself."  Railroad  Co. 
V.  Georgia,  98  U.  S.  359,  364,  25  L.  Ed. 
185. 

It  was  held  in  Railroad  Co.  v.  Maine, 
96  U.  S.  499,  510,  24  L-  Ed.  836,  that  the 
consolidated  company  was,  upon  the  con- 
solidation of  the  original  companies,  a 
new  corporation,  as  distinct  from  them 
as  though  it  had  been  created  before  their 
existence.  The  fact  that  the  powers,  privi- 
leges, and  immunities  which  they  had 
possessed  were  conferred  upon  the  new 
company,  so  fat  as  they  could  be  exer- 
cised or  enjoyed  by  it,  in  no  respect  af- 
fected  its   character  as   a   distinct   body. 

"In  St.  Louis,  etc.,  R.  Co.  v.  Berry,  113 
U.  S.  465,  28  L.  Ed.  1055,  a  like  effect  was 
given  to  the  consolidation  of  two  roads 
by  an  agreement  which  provided  that  all 
the  property  of  each  company  should  be 
taken  and  deemed  to  be  transferred  to 
the  consolidated  company  'as  such  new 
corporation  without  further  act  or  deed.' 
It  was  held  that  this  created  a  new  cor- 
poration, with  an  existence  dating  from 
the  time  the  consolidation  took  effect."' 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.    301.   308,   38    L.    Ed.   450. 

And  in  Pullman's  Palace  Car  Co.  v. 
Missouri  Pac.  R.  Co..  115  U.  S.  587,  595, 
29  L.  Ed.  499,  it  was  held  that  the  con- 
solidation statute  of  Missouri  there  con- 
sidered clearly  contemplated  the  actual 
dissolution  of  the  old  corporations  and 
the  creation  of  a  new  one  to  take  their 
place. 

And  such  was  the  holding  in  Keokuk, 
•etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  309, 
38  L.  Ed.  450.  See,  also,  St.  Louis,  etc., 
R.  Co.  V.  Berry,  113  U.  S.  465,  28  L.  Ed. 
1055;  Shaw  v.  Covington,  194  U.  S.  593, 
48  L.   Ed.  1131. 

It  was  held  in  Shields  v.  Ohio,  95  U.  S. 
319,  323,  24  L-  Ed.  357,  approving  Clear- 
water V.  Meredith,  1  Wall.  25,  17  L.  Ed. 
604,  construing  the  railroad  consolida- 
tion statute  of  Ohio  that:  "When  the  con- 
solidation was  completed,  the  old  corpora- 
tions were  destroyed,  a  new  one  was 
created,  and  its  powers  were  'granted'  to 
it,  in  all  respects,  in  the  view  of  the  law, 
as  if  the  old  companies  had  never  existed, 
and  neither  of  them  had  ever  enjoyed  the 
franchises  so  conferred.  The  same  legis- 
lative will  created  and  endowed  the  n^w 
corporation.  It  did  one  as  much  as  the 
other.  In  this  respect,  there  is  no  ground 
for  any  distinction.  These  views  are  sus- 
tained   by    several    well-considered    cases 


exactly  m  point.  One  of  them  embodies 
the  unanimous  judgment  of  this  court." 
See,  also,  Wabash,  etc.,  R.  Co.  v.  Ham, 
114  U.  S.  587,  595,  29  L.  Ed.  235;  Railroad 
Co.  V.  Georgia,  98  U.  S.  359,  25  L.  Ed. 
185. 

Where  the  consolidation  is  to  be  ac- 
complished by  an  agreement  of  the  direct- 
ors of  the  companies  proposing  to  con- 
solidate, and  the  agreement  is  to  provide 
the  terms  and  mode  of  carrying  the  same 
into  effect,  the  name  of  "the  new  corpo- 
ration, which  may  be  the  name  of  either 
corporation  party  thereto,  or  any  other 
name,"  the  number,  names  and  residences 
of  the  directors  and  other  officers,  the 
amount  of  capital  stock  and  the  number 
of  shares  into  which  it  is  to  be  divided, 
and  the  classes  and  par  value,  the  man- 
ner of  converting  the  stock  of  the  con- 
solidating companies  into  that  of  the  new 
corporation,  and  the  manner  of  compen- 
sating the  stockholders  of  the  old  corpo- 
rations who  declined  to  convert  their 
stock  into  the  stock  of  the  new  corpora- 
tion, and  many  other  details,  and  it  is 
also  provided  that  "upon  the  approval  of 
such  agreement  and  act  of  consolidation, 
as  herein  before  provided,  and  upon  the 
filing  of  the  same,  or  a  copy  thereof,  in 
the  office  of  the  secretary  of  state,  the 
said  corporations,  parties  thereto,  shall  be 
deemed  and  taken  to  be  one  corporation, 
by  the  name  provided  in  the  said  agree- 
ment and  act,  and  the  stock  of  the  new 
corporation  issued  under  the  terms  of  such 
agreement  and  act  of  consolidation  in  ex- 
change for  the  stock  of  the  former  com- 
panies, shall  be  deemed  and  taken  as  law- 
ful stock,  and  subject  only  to  such  further 
payments,  calls  or  assessments,  if  any, 
as  may  be  mentioned  in  the  said  consoli- 
dation agreement,  and  such  new  corpora- 
tion shall  possess  all  the  powers,  rights 
and  franchises  conferred  upon  each  of  its 
constituent  corporations,  and  shall  be 
subject  to  all  the  restrictions  and  duties 
imposed  by  the  laws  of  the  state,"  there 
can  be  no  doubt,  therefore,  that  a  new 
corporation  was  created  with  new  stock- 
holders, and  the  case  is  brought  in  close 
similarity  to  Shields  v.  Ohio,  95  U  S. 
319,  24  L.  Ed.  357;  Minneapolis,  etc.,  R. 
Co.  V.  Gardner,  177  U.  S.  332,  342,  44  L 
Ed.  793. 

A  consolidation  of  two  corporations 
took  place  subsequent  to  the  adoption  of 
a  state  constitution  providing  that  in 
every  case  of  a  grant  of  corporate  fran- 
chises, the  new  corporation  became  sub- 
ject to  the  provisions  of  such  constitu- 
tion. By  the  articles  of  consolidation  it 
was  agreed  to  unite,  etc.,  the  several  capi- 
tal stocks,  corporate  rights,  franchises, 
etc.,  of  every  kind,  without  disturbing  the 
corporate  existence  of  one  of  the  corpora- 
tions, or   the  formation  of  a  new  distinct 
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Vnerger,  or  amalgamation  and  not  a  consolidation.^'  But  it  is  impossible  to  con- 
ceive of  a  corporation  existing  without  stock,  or  certificates  representing  the 
interest  ef  the  corporators  in  the  organization.  Now,  if  the  act  provides  that 
these  certificates  shall  be  surrendered,  and  certificates  in  another  com- 
pany issued  in  their  place,  the  property  and  franchises  of  the  prior  companies 
are  gone  as  much  as  if  they  had  formally  surrendered  their  charters.^^     It  fol- 


corporation,  unless  such  result  should  be 
necessary  to  give  legal  effect  to  the  agree- 
ment. It  was  also  provided  that  the  cor- 
porate name  should  be  that  of  the  com- 
pany to  be  continued;  that  the  capital 
stock  should  be  fifteen  million  dollars; 
that  the  stockholders  of  either  should 
have  all  the  rights  of  stockholders  of  the 
consolidated  company,  whether  new 
shares  were  issued  or  not;  and  that  all 
the  rights,  powers,  privileges,  etc.,  of  the 
constituent  companies  should  pass  to  the 
consolidated  company,  which  should  be 
managed  by  a  new  set  of  officers.  It  \yas 
held  impossible  to  escape  the  conclusion 
that  a  new  corporation  was  created  in  the 
place  of  the  constituent  companies,  and 
hence  it  became  subject  to  the  provisions 
of  the  new  constitution.  The  fact  that  the 
new  name  was  that  of  one  of  the  old  com- 
panies did  not  make  it  any  the  less  a  new 
name.  Yazoo,  etc.,  R.  Co.  v.  Adams,  180 
U.  S.  1,  45  L.  Ed.  395.  See,  also,  Dow 
V.  Beidelman,  125  U.  S.  680,  689,  31  L. 
Ed.   841. 

In  view  of  the  terms  of  the  consolidat- 
ing agreement,  to  which  reference  has  al- 
ready been  made,  and  of  the  several  acts 
of  the  legislature  of  Mississippi  authoriz- 
ing these  consolidations,  a  new  corpora- 
tion was  contemplated,  and  taken  to- 
gether, these  several  documents  should  be 
read  as  if  they  had  expressly  provided, 
■with  legislative  sanction,  for  the  forma- 
tion of  a  new  association.  Yazoo,  etc.,  R. 
Co.  V.  Adams,  180  U.  S.  1,  22,  45  L.  Ed. 
395,  rehearing  denied  in  S.  C,  181  U.  S. 
580,   45    L.    Ed.    1011. 

37.  Same. — Where  an  act  of  the  legis- 
lature empowered' one  railroad  company 
to  subscribe  their  stock  to  another  rail- 
road company,  which  was  to  be  done  upon 
such  terms  as  might  be  stipulated  be- 
tween the  two  companies,  and  the  terms 
agreed  on  were  the  payment  of  the  former 
company's  debts,  the  transfer  of  its  as- 
sets, and  the  issue  of  certificates  to  its 
stockholders  of  their  respective  number 
of  shares  in  the  latter  company,  and 
upon  that  subscription  being  effected,  the 
act  provided  that  "all  the  property,  real 
and  personal,  owned  and  held"  by  the 
former  company  should  become  vested  in 
and  be  owned  and  possessed  by  the  latter 
compan",  and  be  "owned  and  held  and 
possessed  by  the  said  company  in  the 
same  manner  that  all  the  other  property, 
real  and  personal,  which  has  been  ac- 
quired by  the  said  company,  is  owned, 
held  and  possessed;"  and  that  the  road  of 
the  former  company  shall  "thencefor- 
ward be  deemed,  to  all  intents,  as  well 
criminal    as    civil,    a    part    of"    the    latter 


railroad,  the  rights  and  privileges  of  the 
former  company  thereupon  ceased,  and 
its  corporate  existence  was  determined. 
The  legal  identity  of  the  latter  company 
remained,  while  that  of  the  former  com- 
pany was  destroyed;  and  although  the 
transaction  was  described  by  the  legis- 
lature, in  the  act  of  1875,  as  a  consolida- 
tion, it  amounted  rather  to  a  merger  or 
an  amalgamation,  and  need  not  be  held  to 
have  resulted  in  a  new  corporation.  Wil- 
mington, etc.,  R.  Co.  V.  Alsbrook,  146  U. 
S.  279,  299,  36  L.  Ed.  972.  See,  also,  Ro- 
chester R.  Co.  V.  Rochester,  205  U.  S. 
236,  255,   51   L.   Ed.   784. 

In  Central  R.,  etc.,  Co.  v.  Georgia,  92 
U.  S.  665,  23  L.  Ed.  757,  it  was  held  that 
the  consolidation  act  were  to  provide  for 
surrender  of  the  existing  charters  of  both 
companies,  and  the  creation  of  a  new 
company;  that  the  purpose  and  effect  of 
the  consolidation  act  were  to  provide  for 
a  merger  of  the  Macon  Company  into  the 
Central  Company,  and  to  vest  in  the  lat- 
ter the  right  and  immunities  of  the 
former,  but  not  to  enlarge  them.  It  was 
not  doubted  that  the  Macon  Company 
was  intended  to  go  out  of  existence,  for^ 
as  said  by  the  court  through  Mr.  Jus- 
tice Strong,  provision  was  made  for  the 
surrender  of  all  the  shares  of  its  capital 
stock,  and  without  stockholders  it  could 
not  exist.  The  Central  Company  ab- 
sorbed the  Macon  Company,  and  it  ceased 
to  be,  just  as  in  the  case  at  bar  the  merger 
was  to  result  and  did  result  in  the  de- 
termination of  the  corporate  existence  of 
the  former  company.  Wilmington,  etc., 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  300,  301, 
36  L.   Ed.   972. 

Dissolution  by  sale  of  property,  etc. — 
Although  the  law  under  which  one  cor- 
poration acquired  the  property  and  fran- 
chises of  another,  does  not  expressly 
dissolve  the  selling  corporation,  but  leaves 
it  without  stock,  officers,  property  or 
franchises,  a  corporation  without  share- 
holders, without  officers  to  manage  its 
business,  without  property  with  which  to 
do  business,  and  without  the  right  law- 
fully to  do  business,  is  dissolved  by  the 
operation  of  the  law  which  brings  this 
condition  into  existence.  It  is  not  a  mere 
merger.  Rochester  R.  Co.  v.  Rochester, 
205  U.  S.  236,  255.  51  L  Ed.  784;  Railroad 
Co.  V.  Maine,  90  U.  S.  499,  24  L.  Ed.  836; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.  |301,  38  E.  Ed.  4.50;  Yazoo,  etc.,  R.  Co. 
V.   Adams,   180  U.   S.    1,  45   L.   Ed.   395. 

38.  Issue  of  new^  certificates  of  stock. — 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.  301,  309,  38  L.  Ed.  450;  Wilmington, 
etc,    R.    Co.   V.   Alsbrook,    146    U.    S.    279, 


CORPORATIONS. 


777 


lows  from  this  that,  when  the  new  corporation  came  into  existence,  it  came 
precisely  as  if  it  had  been  organized  under  a  charter  granted  at  the  date  of  the 
consolidation,  and   subject   to   the   constitutional   provisions  then   existing.^^ 

b.  Property  and  Debts. — Upon  consolidation,  the  consolidated  corporation 
succeeds  to  the  property  of  the  consolidating  corporations  just  as  it  stood  in 
their  hands,  with  the  same  rights  and  the  same  liabilities.'**^     The  presumption 


300,  36  L.  Ed.  97??.  See  Central  R.,  etc., 
Co.  V.  Georgia,  92  U.  S.  665,  672,  23  L. 
Ed.    757. 

"While  as  stated  in  Tomlinson  v. 
Branch,  15  Wall.  460,  21  L.  Ed.  189,  the 
presumption  is  that  when  two  railroads 
are  consolidated  each  of  the  united  lines 
will  be  respectively  held  with  the  privi- 
leges and  burdens  originally  attaching 
thereto,  subsequent  cases  have  settled  the 
law  that  where  two  companies  agree  to- 
gether to  consolidate  their  stock,  issue 
new  certificates,  take  a  new  name,  elect 
a  new  board  of  directors,  and  constituent 
companies  are  to  cease  their  functions,  a 
new  corporation  is  thereby  formed  sub- 
ject to  existing  laws.  But  if,  as  was  the 
case  in  Tomlinson  v.  Branch,  one  road 
loses  its  identity  and  is  merged  in  another, 
the  latter  preserving  its  identity,  and  is- 
suing new  stock  in  favor  of  the  stockhold- 
ers of  the  former,  it  is  not  the  creation  of 
a  new  corporation  but  an  enlargement  of 
the  old  one."  Yazoo,  etc.,  R.  Co.  v. 
Adams,  180  U.  S.  1,  19,  45  L.  Ed.  395,  re- 
hearing denied  in  S.  C,  181  U.  S.  580,  45 
L.   Ed.   1011. 

"It  is  difficult  to  see  how  the  legisla- 
ture could  provide  more  clearly  for  the 
extinguishment  of  the  prior  companies, 
and  the  formation  of  a  new  one,  than  by 
providing  that  the  two  companies  shall 
become  one;  that  new  certificates  of 
stock  shall  be  issued  in  exchange  for  the 
stock  of  the  constituent  companies;  and 
that  the  consolidation  agreement  shall  be 
recorded  with  the  secretary  of  state  as 
the  charter  of  a  new  company.  In  our 
opinion  this  was  the  effect  of  the  act  in 
question."  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  309,  38  L.  Ed.  450. 

"The  result  is  not  a  mere  union  or  part- 
nership of  two  companies,  nor  the  merger 
of  the  franchises  of  one  in  another,  but 
the  extinguishment  of  one  and  the  crea- 
tion of  another  in  its  place."  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  310, 
38  L.  Ed.  450. 

39.  Same. — Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  310,  38  L.  Ed.  450. 
See  ante,  "Acceptance  of  New  Legislation 
as  Surrender  of  Exemption,"  VIII,  C,  4,  d. 

40.  Property  and  liens  thereon. — "Upon 
the  consolidation,  under  express  author- 
ity of  statute,  of  two  or  more  solvent 
corporations,  the  business  of  the  old  cor- 
porations is  not  wound  up,  nor  their  prop- 
erty sequestrated  or  distributed,  but  the 
very  object  of  the  consolidation,  and  of 
the  statutes  which  permit  it,  is  to  con- 
tinue the  business  of  the  old  corpora- 
tions. Whether  the  old  corporations  are 
dissolved  into  the  new  corporation,  or  are 


continued  in  existence  under  a  new  name 
and  with  new  powers,  and  whether,  in 
either  case,  the  consolidated  company 
takes  the  property  of  each  of  the  old  cor- 
porations charged  with  a  lien  for  the  pay- 
ment of  the  debts  of  that  corporation, 
depend  upon  the  terms  of  the  agreement 
of  consolidation,  and  of  the  statutes  un- 
der whose  authority  that  consolidation  is 
effected."  Wabash,  etc.,  R.  Co.  v.  Ham, 
114  U.   S.   587,  595,   29   L.   Ed.  235. 

In  the  present  case,  before  the  con- 
solidation, no  lien  of  any  kind  existed  in 
favor  of  the  unsecured  equipment  bonds, 
and  the  consolidation  was  made  under  and 
pursuant  to  statutes  of  Ohio,  Indiana  and 
Illinois,  passed  before  the  issue  of  those 
bonds,  and  to  which  the  contract  of  the 
bondholders  was  therefore  subject.  The 
effect  of  the  Ohio  consolidation  act  was 
to  merge  the  old  corporations  into  the 
new  one,  which  took  their  place,  suc- 
ceeded to  their  property  and  assumed 
their  liabilities.  Shields  v.  Ohio,  95  U. 
S.  319,  24  L.  Ed.  357;  Railway  Co.  v.  Geor- 
gia, 98  U.  S.  359,  25  L-  Ed.  185.  The  lia- 
bility imposed  by  that  statute  upon  the 
new  corporation  for  the  debts  of  the  old 
ones  is  the  same  as  theirs,  neither  greater 
nor  less.  The  provision  of  §  5  that  "all 
rights  of  creditors,  and  all  liens  upon  the 
property  of  either  of  said  corporations, 
shall  be  preserved  unimpaired,"  clearly 
distinguishes  debts  secured  by  lien  from 
debts  not  so  secured,  and  indicates  no  in- 
tention to  create  a  new  lien  in  favor  of 
creditors  who  before  had  none,  but  simply 
preserves  to  each  class  of  creditors  the 
rights  belonging  to  it  before  the  con- 
solidation. Wabash,  etc.,  R.  Co.  v.  Ham, 
114   U.    S.   587,   595,   29   L.    Ed.   235. 

"The  further  provisions  of  this  section, 
that  'the  respective  corporations  may  be 
deemed  to  be  in  existence  to  preserve 
the  same,'  and  that  all  debts  of  either  of 
the  old  companies  shall  henceforth  attach 
to  the  new  corporation  and  be  enforced 
against  it  to  the  same  extent  as  if  it  had 
contracted  them,  lead  to  the  same  con- 
clusion." Wabash,  etc.,  R.  Co.  v.  Ham, 
114  U.  S.  587,  595,  596,  29  L.  Ed.  235. 

"The  statute  of  Indiana  is  less  specific 
in  its  provisions,  but  expressly  authorizes 
railroad  companies  within  the  state  to 
consolidate  with  railroad  companies  in  an 
adjoining  state  'in  accordance  with  the 
laws  of  the  adjoining  state,'  and,  as  is  well 
settled  by  decisions  of  the  supreme  court 
of  Indiana,  does  not  give  to  unsecured 
creditors  of  the  old  companies  any  lien 
or  precedence  as  against  a  subsequent 
mortgage  of  the  consolidated  property." 
Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
587,  596,   29  L-   Ed.  335. 
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is  that  the  property  of  the  corporations  will  be  held  respectively  subject  to  the 
privileges  and  burdens  originally  attaching  thereto.'* ^ 

The  doctrine  of  vendor's  lien  applies  only  to  sales  of  real  estate.  The 
consolidation  of  the  stock  and  property  of  several  corporations  into  one  was  not 
a  sale ;  and  it  did  not  affect  real  estate  only,  but  included  franchises  and  per- 
sonal property.'*- 

Liens  Already  Attached. — When  two  corporations  united  their  vessels  and 
other  property  used  in  navigation,  and  formed  a  new  corporation,  in  which  no 
money  was  paid  by  either  party,  and  in  the  contract  of  consolidation  made  ar- 
rangements for  the  payment  of  the  debts  of  one  or  both  before  any  dividends 
should  be  declared  on  the  stock,,  the  new  corporation  cannot  avail  itself  of  the 
doctrine  applicable  to  such  a  purchaser  without  notice;  and  a  lien,  three  years 
and  a  half  old,  will  be  enforced  against  one  of  the  vessels  so  transferred  to  the 
new  corporation.^^ 

c.  Liability  on  Contract. — Where  the  consolidation  was  merely  a  change  of 
name,  and  the  consolidated  company  assumed,  by  the  statutes,  all  the  liabilities 
of  the  constituent  companies,  this  includes  a  liability  on  an  agreement  to  grant 
a  right  of  way  over  railroad  tracks  on  certain  terms. '*^ 


41.  Presumption. — Keokuk,  etc.,  R.  Co. 
V.  Missouri,  152  U.  S.  301,  305,  38  L.  Ed. 
450;  Tomlinson  v.  Branch,  15 -Wall.  460, 
21  L.   Ed.   189. 

In  Tomlinson  v.  Branch,  15  Wall.  460, 
21  L.  Ed.  189,  and  Charleston  v.  Branch, 
15  Wall.  470,  21  L.  Ed.  193,  this  court 
held  that  the  respective  roads  and  prop- 
erty of  the  two  companies,  which  had  be- 
come consolidated  in  the  hands  of  the 
South  Carolina  Railroad  Company,  re- 
tained their  original  status  towards  the 
public  and  the  state  the  same  as  if  the 
consolidation  had  not  taken  place.  Branch 
V.  Charleston,  92  U.  S.  677,  23  L.  Ed.  750. 
See,  also,  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  305,  38  L.  Ed.  450; 
Yazoo,  etc.,  R.  Co.  v.  Adams,  180  U.  S.  1, 
19,  45  L.  Ed.  395,  rehearing  denied  in  S. 
C,  181  U.   S.  580,  45  L.  Ed.  1011. 

"There  are  numerous  cases  where  a 
consolidated  company  has  been  held  li- 
able for  the  debts  of  the  old  companies, 
and  where  it  has  been  held  to  possess 
the  rights  of  the  old  companies;  but  this 
does  not  necessarily  imply  a  surrender  of 
all  the  old  charters."  Central  R.,  etc., 
Co.  V.  Georgia,  92  U.  S.  665,  671,  23  L. 
Ed.   757. 

Construction  of  consolidating  act.— 
Where,  by  the  act  of  consolidation  it  is 
provided  that  the  rights  of  all  creditors 
of,  and  of  all  liens  upon,  the  property  of 
the  corporations,  parties  to  the  agreernent 
and  the  act,  shall  be  preserved  unimpaired 
and  the  respective  corporations  shall  be 
deemed  to  continue  in  existence  to  pre- 
serve the  same,  and  all  debts  and  liabili- 
ties incurred  by  either  of  the  corpora- 
tions, except  mortgages,  shall  thenceforth 
attach  to  such  new  corporation  and  be  en- 
forced against  it  and  its  property  to  the 
same  extent  as  if  such  debts  or  liabilities 
had  been  incurred  or  contracted  by  such 
new  company,  it  follows  that  by  virtue 
of  that  provision  the  new  company  formed 
by  the  act  of  consolidation  assumed  all 
the  obligations  of  the  old  companies,  ex- 
cept mortgages;   or,  in  other  words,  that 


all  debts  and  all  liabilities,  except  mort- 
gages, incurred  by  either  of  those  com- 
panies, attached  to  such  new  corporation 
and  became  enforceable  against  the  same 
and  their  property  to  the  same  extent  as 
if  such  debts  or  liabilities  had  been  in- 
curred or  contracted  by  such  new  corpo- 
ration. Bailey  v.  Railroad  Co.,  22  Wall. 
604,   629,   22   L.    Ed.    840. 

42.  Vendor's  lien. — Wabash,  etc.,  R.  Co. 
V.  Ham,  114  U.  S.  587,  596,  29  L.  Ed.  235, 
citing  Green  County  v.  Conness,  109  U. 
S.  104,  27  L.  Ed.  872.  See  the  title 
VENDOR  AND  PURCHASER. 

43.  Existing  liens.— The  Key  City,  14 
Wall.   653,   20   L.    Ed.   896. 

Taxes.— See  the  title  TAXATION. 

44.  Contract  liability. — Joy  v.  St.  Louis, 
138  U.  S.  1.  35,  34  L.  Ed.  843.  See  the 
title   RAILROADS. 

Contract  to  convey. — The  obligation  of 
one  of  the  constituent  companies  to  ex- 
ecute a  contract  for  a  conveyance  of  land 
to  a  vendee,  passed  with  the  property  to 
the  defendant,  the  consolidated  company, 
upon  the  consolidation  of  the  two  com- 
panies under  one  name.  Whenever  prop- 
erty charged  with  a  trust  is  conveyed  to 
a  third  party  with  notice,  he  will  hold  it 
subject  to  that  trust,  which  he  may  be 
compelled  to  perform  equally  with  the 
former  owner.  The  vendee  in  that  case 
stands  in  the  place  of  such  owner.  And 
this  without  reference  to  the  articles  of 
union  and  consolidation.  Union  Pac.  R. 
Co.  V.  McAlpine,  129  U.  S.  305,  314,  32  L. 
Ed.   673. 

Where  the  property  was  taken  by  the 
trustees  under  a  corporate  mortgage  ex- 
ecuted before  consolidation,  with  notice 
of  the  rights  of  the  complainants,  and, 
therefore,  subject  to  their  enforcement, 
the  new  company  cannot  set  up  that 
mortgage  as  a  release  from  its  obligation 
to  make  a  conveyance  in  execution  of  the 
contract  with  the  vendees.  Union  Pac.  R. 
Co.  v.  McAlpine,  129  U.  S.  305,  315,  32 
L.   Ed.   673. 
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Limitation  to  Railroads  Owned  or  Controlled  at  Time  of  Consolida- 
tion.— See  the  title  Railroads. 

3.  Effect  ox  Powers,  Privileges  and  Immunities — a.  In  General. — Where 
corporations  are  united  in  such  a  manner  that  one  continues  to  exist  as  a  cor- 
poration, owning  and  operating  its  property,  by  virtue  of  its  own  charter,  the 
corporation  thus  continuing  to  exist  still  holds  its  immunities  and  exemptions 
in  respect  of  the  property  to  which  they  apply.  If,  upon  the  other  hand,  the 
consolidation  worked  a  dissolution  of  the  prior  corporations,  their  former  priv- 
ileges and  franchises  also  ceased  to  exist.*^  The  provision  in  the  act  authoriz- 
ing the  consolidation,  that  the  new  company  should  have  all  the  powers, 
privileges,  and  immunities  of  the  original  companies,  must  be  taken  with  the  quali- 
fication that  it  should  have  them  so  far  as  they  could  be  exercised  or  enjoyed 
by  it,  with  its  different  officers  and  distinct  constitution.    \\'here  their  exercise 


45.  Dependent  on  effect  of  consolida- 
tion on  corporate  existence. — Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  30.5, 
38  L.  Ed.  450.  See  Philadelphia,  etc.,  R. 
Co.  V.  Maryland,  10  How.  376.  13  L.  Ed. 
461;  Tomlinson  z'.  Branch.  15  Wall.  460, 
21  L.  Ed.  189;  Central  R.,  etc..  Co.  v. 
Georgia,  92  U.  S.  665,  670,  23  L.  Ed.  757; 
Tennessee  v.  Whitworth,  117  U.  S.  139, 
29  E.  Ed.  833;  Georgia  R.,  etc.,  Co.  v. 
Smith,  128  U.  S.  174,  32  L.  Ed.  377;  Wil- 
mington, etc.,  R.  Co.  V.  Alsbrook,  146  U. 
S.  279,  36  L.  Ed.  972;  Norfolk,  etc.,  R.  Co. 
V.  Pendleton,  156  U.  S.  667,  672,  39  L.  Ed. 
574;  Minneapolis,  etc..  R.  Co.  v.  Gardner, 
177  U.  S.  332,  44  E-  Ed.  793;  Yazoo,  etc., 
R.  Co.  V.  Adams,  180  U.  S.  1,  45  L.  Ed. 
395.  See,  also,  Rochester  R.  Co.  v.  Ro- 
chester, 205  U.  S.  236,  255,  51  L.  Ed.  784. 
And  see  post,  "Transfer  of  Rights,  Privi- 
leges and  Immunities,"  XV,  B,  4. 

"When  two  railroad  companies  unite 
or  become  consolidated  under  the  au- 
thority of  law,  the  presumption  is,  until 
the  contrary  appears,  that  the  united  or 
consolidated  company  has  all  the  powers 
and  privileges,  and  is  subject  to  all  the 
restrictions  and  liabilities,  of  those  out  of 
which  it  was  created."  Tennessee  v. 
Whitworth.  117  U.  S.  139,  147.  29  L.  Ed. 
833:  Tomlinson  v.  Branch,  15  Wall.  460, 
21  L.  Ed.  189;  Branch  v.  Charleston,  92 
U.  S.  677,  682,  23  L-  Ed.  750;  County  of 
Scotland  v.  Thomas,  94  U.  S.  682,  690,  24 
L.  Ed.  219;  Railroad  Co.  v.  Maine,  96  U. 
S.  499,  512,  24  L.  Ed.  836;  Green  County 
V.  Conness,  109  U.  S.  104,  27  L.  Ed.  872. 

The  phrase  "for  its  government"  in  the 
consolidating  act,  qualifying  the  clause 
conferring  on  the  consolidated  company 
the  powers  and  privileges  of  the  original 
corporations,  was  not  intended  as  a  limi- 
tation on  the  powers  and  privileges  of  the 
new  corporation.  The  natural  meaning 
of  the  word  "government"  in  such  a  con- 
nection is  regulation  and  control,  and  it 
was  used  in  that  sense  here.  In  reality 
it  neither  adds  to  nor  takes  from  the 
f'-irce  of  the  other  words,  and  simplv  im- 
plies that  the  new  corporation  shall  have 
the  same  charter  rights  and  privileges, 
and  be  subject  to  the  same  charter  re- 
strictions and  liabilities,  as  the  old  com- 
pany.    Such  were  the  charters  of  the  old 


companies,  and  such  was  intended  to  be 
the  charter  of  the  new;  no  more,  no  less. 
As  was  said  in  the  court  below,  "the  gov- 
ernment of  the  corporation  embraces 
every  part  of  the  conduct  and  business  of 
the  company  in  all  its  relations  to  the 
state,  to  the  general  public,  to  individuals, 
to  its  own  stockholders,"  and  conse- 
quently the  grant  of  powers  and  privi- 
leges for  its  government  was  in  reality 
the  grant  of  the  powers  and  privileges  of 
its  corporate  entity.  Tennessee  v.  Whit- 
worth, 117  U.  S.  139,  149,  29  L.  Ed.  833. 

Where,  looking  at  the  legislative  intent 
appearing  in  the  consolidation  act,  it  ap- 
pears that  a  new  corporation  was  created 
by  the  consolidation  effected  thereunder 
in  the  place  and  in  lieu  of  the  two  com- 
panies previously  existing,  whatever 
franchises,  immunities,  or  privileges  it 
possesses,  it  holds  them  solely  by  virtue 
of  the  grant  that  act  made,  and  subject 
to  the  law  as  it  was  when  the  new  charter 
was  granted.  Railroad  Co.  v.  Georgia,  98 
U.   S.  359,  363,  25   L.   Ed.   185. 

"The  new  company  may  doubtless  re- 
ceive by  transmission  from  its  constituent 
companies  their  property,  rights,  privi- 
leges, and  franchises,  including  any  im- 
munity from  taxation;  but  it  receives  them 
as  an  heir  receives  the  estate  of  his  an- 
cestor, or  as  a  grantee  receives  the  estate 
of  his  grantor,  by  inheritance,  succession, 
or  purchase.  The  result  is  not  a  mere 
union  or  partnership  of  two  companies, 
nor  the  merger  of  the  franchises  of  one 
in  another,  but  the  extinguishment  of  one 
and  the  creation  of  another  in  its  place." 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.    301,    309,    38    L.    Ed.    450. 

"In  Shields  v.  Ohio.  95  U.  S.  319,  24  L. 
Ed.  357,  it  was  decided  that  in  cases  of 
corporations  created  by  consolidation,  the 
powers  of  the  new  company  did  not  pass 
to  it  by  transmission  from  its  constitu- 
ents but  resulted  from  a  new  legislative 
grant,  that  could  not  transcend  the  con- 
stitutional authority  existing  at  the  time 
it  took  effect."  Louisville,  etc.,  R.  Co.  v. 
Palmes,  109  U.  S.  244,  25^.  •^~ 
922.  See  ante,  "Corporate  Existence  prid 
Formation  of  New  Corporation,"  XV, 
A,  2,  a. 
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or  enjoyment  required  other  officers  or  a  different  constitution,  the  grant  was  to 
that   extent   necessarily   inoperative.^^ 

Limited  to  Property  of  Corporation  Enjoying  Same. — Where  the  stat- 
ute which  authorized  the  consohdation  or  union  of  the  companies  declared  that 
the  consolidated  or  united  companies  should  possess  all  the  rights  and  priv- 
ileges which  each  of  the  companies  enjoyed  under  its  charter,  those  rights  and 
privileges  do  not  extend  beyond  that  portion  of  the  aggregated  property  which 
each  had  held  under  its  charter.^^ 

Right  to  Sue. — Where  the  two  original  corporations  became  merged  in  the' 
one  corporation  created  by  the  amendatory  and  enabling  act  passed  for  that 
purpose,  neither  of  the  original  corporations  is  competent  to  sue  for  any 
cause  of  action  subsequent  in  date  to  their  acceptance  of  the  new  act  of  incor- 
poration."*^ 

b.  Pozi'cr  of  Legislation  over  Consolidated  Company. — Where  certain  Wis- 
consin corporations  were,  tmder  an  enabling  act  of  Wisconsin,  consolidated 
with  others  of  Illinois  on  terms  which,  in  effect,  required  that  the  consolidated 
company  should,  when  operating  in  Wisconsin,  be  subject  to  its  laws,  Wiscon- 
sin can  legislate  for  the  company  in  that  state  precisely  as  it  could  have  legis- 
lated  for  its  own  original  companies,   if  no  consolidation  had   taken  place."*^ 

c.  Exclusive  Franchises  and  luinuiniiy  from  Regulation. — An  exclusive  fran- 
chise does  not  pass  to  a  consolidated  corporation,  under  the  words  "property," 
or  "assets  and  effects,"  used  in  the  consolidating  statute  to  express  what  passes 
from  the  constituent  companies  to  the  consolidated  company.^*^  The  new  cor- 
poration did  not  inherit  a  right  to  such  exclusive  franchise,  and  the  right  to  pre- 
vent the  city  from  establishing  its  own  similar  plant,  but  took  subject  to  the 
state  of  the  law  at  the  time  of  consolidation,  as  a  new  corporation,  and  every- 


46.  Same. — Railroad  Co.  v.  Maine,  96  U. 
S.    499,   509,    .510,   24   L.    Ed.   836. 

Although  the  act  authorizing  a  con- 
solidation contained  the  provision  that 
these  companies  might  consolidate  upon 
such  terms  as  they  should  agree  upon, 
obviously  such  terms  must  be  consistent 
with  the  law  existing  at  the  time  of  the 
consolidation.  It  could  never  have  been 
the  intention  of  the  legislature,  and  if  it 
were  it  would  be  vain,  to  permit  these 
companies  to  adopt  such  terms  as  they 
chose,  if  such  terms  were  inconsistent 
with  existing  laws.  The  language  indi- 
cated evidently  refers  to  the  method 
adopted  for  the  consolidation,  whether  it 
was  to  be  anything  more  than  a  simple 
merger,  or  whether  it  was  to  provide  for 
a  surrender  of  the  stock  of  the  constitu- 
ent companies,  the  issue  of  new  stock, 
the  adoption  of  a  new  name  and  the 
choice  of  a  new  board  of  directors.  Under 
no  circumstances  would  they  be  inter- 
preted as  conveying  rights  to  the  new 
corporation  which  the  legislature  was  in- 
competent to  confer.  Yazoo,  etc..  R.  Co. 
V.  Adams,  180  U.  S.  1,  23,  45  L.  Ed.  395, 
rehearing  denied  in  S.  C,  181  U.  S.  580, 
45   L.   Ed.   1011.  .      .  .    • 

Immunity  of  stockholders  from  liability. 
— '^ee  the  title  STOCK  AXD  STOCK- 
HOLDERS. 

Immunity  from  taxation. — See  the  title 
TAXATION. 

47.  Limitation  to  property  owned. — 
Chesapeake,  etc.,  R.  Co.  v.  Virginia, 
94    U.    S.    718,    726,    24    L.    Ed.    310,    citing 


Philadelphia,  etc.,  R.  Co.  v.  Maryland,  10 
How.  376,  377,  13  L-  Ed.  461;  The  Dela- 
ware Railroad  Tax,  18  Wall.  206,  21  L. 
Ed.  888;  Tomlinson  v.  Branch,  15  Wall. 
460,  21  L.  Ed.  189;  Central  R.,  etc.,  Co.  v. 
Georgia,  92  U.  S.  665,  23  L.  Ed.  757.  See, 
also,  Wilmington,  etc.,  R.  Co.  v.  Alsbrook, 
146  U.   S.  279,   300,   36   L.   Ed.  972. 

48.  Right  to  sue. — Pennsylvania  College 
Cases,  13  Wall.  190,  215,  20  L.  Ed.  550. 

49.  Legislative  control. — Peik  v.  Chi- 
cago, etc.,  R.  Co.,  94  U.  S.  164,  24  L.  Ed. 
97.  See  ante,  "Government  Regulation 
and  Control,"  II,  D;  "Dual  Incorpora- 
tion," II,  H,   1. 

50.  Exclusive  franchise. — Where  a  cor- 
poration, the  original  grantee  of  the  ex- 
clusive privilege,  consolidated  with  other 
companies  on  April  11,  1894,  under  stat- 
utes providing  that,  when  the  agreement 
of  consolidation  is  recorded,  etc.,  "the 
separate  existence  of  the  constituent  cor- 
porations shall  cease,  and  the  consoli- 
dated corporations  shall  become  a  single 
corporation  in  accordance  with  the  said 
agreement,  and  subject  to  all  the  pro- 
visions of  this  chapter,  and  other  laws 
relating  to  it,  and  shall  be  vested  with  all 
the  propert}-,  business,  credits,  assets  and 
effects  of  the  constituent  corporations 
without  deed  or  transfer,  and  shall  be 
bound  for  all  their  contracts  and  liabili- 
ties," the  old  companies  disappear  and  the 
new  company  must  claim  whatever  rights 
it  gets  from  the  law  which  calls  it  into 
being.  It  is  absolutely  subject  to  the  con- 
stitution  and   laws   then   in  force.    There- 
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thing  in  the  constitution  looked  to  the  abolition  and  refusal  of  special  privileges 
and  to  putting  all  corporations  on  an  equal  footing.^ ^ 

4.  Effect  on  Guaranty  of  Stock  in  Old  Coimpany. — Where  certain  par- 
ties guaranteed  that  stock  of  a  corporation  should  be  at  par  in  Cincinnati  at  a 
certain  time,  the  undertaking  was  that  the  stock  should  be  at  par  in  Cincinnati, 
if  it  maintained  the  same  separate  and  independent  existence  that  it  had  when 
they  gave  their  guaranty.  Their  undertaking  did  not  extend  to  another  stock, 
created  afterwards,  with  which  they  had  no  concern,  and  which  might  be  better 
or  worse  than  the  one  guaranteed.  It  is  not  material  whether  the  new  stock  was 
worth  more  or  less  than  the  old.  It  is  sufficient  that  it  is  another  stock,  and  rep- 
resented other  interests. ^2 

5.  Effect  on  Subscriptions. — The  legal  subsequent  consolidation  of  a  cor- 
poration with  another  corporation  does  not  avoid  subscriptions  already  xnade  to 
its  stock.53 

6.  Remedifs  and  Rights  of  Action. — Proof  of  CoD'=olidati'^n. — When  a 
corpoi-atic.i  rgauized  by  consolidation  of  other  corpoiat'ons  come=  Into  a  court 
of  justice,  ither  as  plaintitt  or  defendant  in  a  contest  with  in'^'viduals  or  other 
corporatioi.3  in  regard  to  any  matter  affeciing  ii-s  rights,  its  poweis,  its  author- 
ity to  make  contracts,  to  sue  or  to  be  sued,  the  production  of  a  certified  copy 


fore  it  can  claim  the  franchises  and  privi- 
leges of  its  constituent  companies  by  suc- 
cession, only  under  the  words  '"property," 
or  "assets  and  effects,"  if  at  ail.  These 
words  certainly  are  not  happily  chosen  to 
express  the  transfer  of  a  franchise,  still 
less  to  express  the  continuance  of  a  right 
not  to  be  competed  with,  granted  by  the 
legislature  to  a  named  corporation,  after 
that  corporation  shall  have  ceased  to  ex- 
ist. The  natural  meaning  of  the  words 
would  be  that  the  ordinary  property  of 
the  consolidating  corporations,  the  prop- 
erty such  as  any  one  might  own  without 
special  franchise  and  might  transfer  by 
deed,  shall  belong  to  the  new  company 
without  deed,  but  the  franchises  of  the 
new  company  would  seem  to  be  left  to 
be  determined  by  the  general  law.  The 
new  corporation  is  to  be  "subject  to  all 
the  provisions  of  this  chapter,  and  other 
laws  relating  to  it."  Shaw  v.  Covington, 
194   U.    S.    593,   597,   48  L.    Ed.    1131. 

51.  Same. — Shaw  v.  Covington,  194  U. 
S.   593,   599,   48   L-   Ed.   1131. 

And  where  a  statute  provided,  in  ad- 
dition, that  the  provisions  of  all  charters 
"which  are  inconsistent  with  the  pro- 
visions of  this  chapter  concerning  similar 
corporations,  to  the  extent  of  such  con- 
flict, and  all  powers,  privileges  or  im- 
munities of  any  such  corporation  which 
could  not  be  obtained  under  the  pro- 
visions of  this  chapter,  shall  stand  re- 
pealed on  September  28,  1897,"  and  the 
exercise  of  the  repealed  powers  was 
made  a  crime,  and  after  September  28, 
1897,  the  provisions  of  the  chapter  were 
to  apply  to  all  corporations  if  they  would 
be  applicable  to  such  corporations  if  or- 
ganized under  that  chapter,  it  is  a  fair 
question  whether  this  section  did  not  re- 
peal the  exclusive  privilege  given  to  the 
old  company  in  1897,  if  that  privilege 
survived  the  consolidation.  Shaw  v.  Cov- 
ington,  194  U.    S.   593,   599,  48    L.    Ed.   1131. 


Exemption  from  reo-ulation. — Assuming 
that  one  of  several  ccnsolidated  corpora- 
tions was  exempt  from  regulation  as  to 
its  charges  to  thf-  public  for  services  ren- 
dered under  its  franchises,  where  the 
other  constituent  corporations  were  not 
so  exempt,  as  was  conceded,  the  asserted 
immunity  (conceding  it  arguendo),  did 
not  extend  to  so  much  of  the  system  as 
passed  to  the  consolidated  company  from 
companies  not  possessing  such  immunity 
in  their  own  right;  and  under  this  bill 
relief  could  not  be  accorded  in  respev,t 
of  part  of  the  system,  as  the  bill  sough*^ 
relief  in  respect  of  the  entire  plants  ana 
territory  covered  by  the  consolidated  cor- 
poration, and  was  not  framed  in  the  al- 
ternative. People's  Gas  Light,  etc.,  Co. 
V.  Chicago,  194  U.  S.  1,  17,  48  L.  Ed.  851. 

As  the  circuit  court  was  right,  in  hold- 
ing that  under  the  present  bill  complain- 
ant's alleged  exemption  could  not  be  en- 
forced as  to  so  much  of  the  system  as 
originally  belonged  to  it,  then  the  court 
was  justified  in  decljning  to  discuss 
whether  by  the  consolidation  the  alleged 
exemption  was  lost  altogether.  People's 
Gas  Light,  etc.,  Co.  v.  Chicago,  194  U.  S. 
1,  17,  48  L.  Ed.  851.  See  the  titles  GAS; 
MUNICIPAL  CORPORATIONS: 
WATER  COMPANIES  AND  WATER 
WORKS;  and  the  titles  treating  of  other 
public    service    corporations. 

52.  Guaranty  of  stock. — Clearwater  v. 
Meredith,  1  Wall.  25,  41,  17  L.  Ed.  604. 
See  the  titles  GUARANTY;  STOCK 
AND    STOCKHOLDERS. 

53.  Subscriptions. — Bates  County  v. 
Winters,  112  U.  S.  325,  28  L.  Ed.  744; 
Livingston  County  v.  First  Nat.  Barak, 
128  U.  S.  102,  32  L.  Ed.  359.  And  see  the 
title    STOCK   AND    STOCKHOLDERS. 

County  and  municipal  aid  bonds. — See 
the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  AID. 
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of  the  articles  of  agreement  for  consolidation  shall  end  all  inquiry  into  its  ex- 
istence as  a  corporation,  with  such  powers  as  the  law  confers  on  it.^'* 

3.  Successions^ — 1.  In  General. — Authority. — The  legislature  may  enact 
that  the  franchises  of  designated  corporations  shall,  upon  their  dissolution,  vol- 
untary or  otherwise,  pass  to  and  vest  in  certain  newly  created  institutions  of 
like  kind. 5^ 

I?rivity. — There  is  no  privity  between  the  preferred  stockholders  in  a  cor- 
poration whose  property  has  been  foreclosed  under  a  mortgage  and  passed  to  a 
new  corporation   formed  of  the  bondholders,  and  the  new  corporation.^" 

2.  Liability  of  Successor  Corporation  for  Contracts  and  Obligations 
QT?  "Predecessor. — While  a  corporation  succeeding  to  the  property  and  fran- 
chises of  a  predecessor  corporation  cannot  take  them  free  from  the  debts  and 
ooligations  of   such  corporation,  unless   same  are  otherwise  provided   for,^^  the 


54.  Evidence  of  consolidation. — Leaven- 
worth County  Comm'rs  v.  Chicago,  etc., 
R  Co.,  1S4  U.  S.  688,  701.  33  L.  Ed.  1064. 
See  the  title  DOCUMENTARY  EVI- 
DENCE. 

It  would  be  burdensome  in  the  extreme, 
a  hardship  ahogether  unnecessary  to  any 
proper  purpose,  to  require  of  a  corpora- 
tien  doing  an  immense  business  to  prove, 
in  every  controversy  it  may  have  grow- 
ing out  of  that  business,  that  all  the  steps 
which  the  law  directs  for  the  consolida- 
tion proceedings  have  been  strictly  com- 
plied with.  The  hardship  would  be  as 
great  on  those  who  sue  it  for  violated 
duty  of  contract,  or  otherwise,  to  be  re- 
quired to  prove  in  the  same  manner  the 
existence  of  the  corporation  which  they 
bring  into  court.  Leavenworth  County 
Comm'rs  v.  Chicago,  etc..  R.  Co.,  134  U. 
S.    688,   701,   33   L    Ed.   1064. 

55.  Consolidation  of  corporations  as 
question  of  succession. — See  ante,  "Cor- 
porate Existence  and  Formation  of  New 
Corporation,"   XV,   A,   2,   a. 

Alienation  of  property  and  franchises. 
— See  ante,  "To  Alienate  Franchise,  or 
Property  Necessary  Thereto,"  XI,  C. 

56.  Authority. — Shields  v.  Ohio,  95  U. 
S.   319.   323,  24  L.   Ed.   357. 

There  can  be  no  doubt,  that  the  states 
of  Virginia  and  ^Maryland,  in  granting  the 
charter  of  the  Chesapeake  and  Ohio  Canal 
Company,  had  the  power  to  authorize  a 
surrender  of  the  charter  of  the  Potornac 
Company,  to  the  former  company  with 
the  consent  of  the  stockholders;  and  to 
make  the  provision  which  they  did  make 
for  the  creditors  of  the  latter  company. 
Smith  V.  Chesapeake,  etc..  Canal  Co.,  14 
Pet.  45,  48.  10  L  Ed.  347.  See  ante, 
"Right  to  Consolidate  and  Validity  of 
Consolidation,"  XV,  A,  1. 

57.  Privity. — Sullivan  v.  Portland,  etc., 
R.   Co.,  94  U.  S.  806,  24  L.  Ed.  324. 

Nor  is  there  any  privity  between  the 
holders  of  the  first  mortgage  bonds  of 
the  old  corporation,  the  foreclosure  hav- 
ing taken  place  at  the  instance  of  the 
trustees  under  a  second  mortgage,  and 
such  preferred  stockholders.  Sullivan  v. 
Portland,  etc.,  R.  Co.,  94  U.  S.  806,  24  L 
Ed.    324. 

As  to  successi<->n  under  foreclosure  sale 
generally. — See     ante,    "Private     Corpora- 


tion Generally."  XI,  C,  1.  And  see  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

Rights  acquired  under  sale. — See  ante, 
"To  Alienate  Franchise  or  Property  Nec- 
essary Thereto,"   XI,  C. 

58.  Liability  of  successor  corporation. 
— Pullman's  Palace  Car  Co.  v.  Missouri 
Pac.  R.  Co.,  115  U.  S.  587,  595,  29 
L.  Ed.  499;  Smith  v.  Chesapeake,  etc.. 
Canal  Co.,  14  Pet.  45,  10  L.  Ed.  347. 

But  of  course  this  rule  may  be  changed 
by  the  statute  of  the  state,  as  was  the 
case  with  the  West  Virginia  statute  of 
1871,  as  amended  1877,  and  construed  in 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114 
U.    S.   176,   181,  29   L    Ed.   121. 

The  purchasers  of  corporate  propertj' 
at  execution  sale  take  only  the  title  and 
interest  of  the  corporation,  subject  to  equi- 
ties existing  against  the  property  in  its 
hands  when  the  judgment  was  recovered. 
Galveston  Railroad  v.  Cowdrey,  11  Wall. 
459.  477.  20  L  Ed.  199.  See  the  title 
EXECUTIONS. 

Where  the  legislatures  of  Virginia  and 
Maryland  authorized  the  surrender  of  the 
charter  granted  by  those  states  to  the 
Potomac  Company  to  be  made  to  the 
Chesapeake  and  Ohio  Canal  Company, 
the  stockholders  of  the  Potomac  Com- 
pany assenting  to  the  same,  and  provision 
was  made  in  the  acts,  authorizing  the  sur- 
render, for  the  paj-ment  of  a  certain 
amount  of  the  debts  of  the  Potomac  Com- 
pany by  the  Chesapeake  and  Ohio  Canal 
Company,  a  list  of  those  debts  to  be  made 
out,  and  certified  by  the  Potomac  Com- 
pany, this  assignment  did  not  impair  the 
obligation  of  the  contract  of  the  Potomac 
Company  with  any  one  of  its  creditors, 
nor  place  him  in  a  worse  situation  in  re- 
gard to  his  demand;  the  means  of  pay- 
ment possessed  by  the  old  company  are 
carefully  preserved,  and,  indeed,  guar- 
anteed by  the  new  corporation;  and  if  the 
fact  can  be  established,  that  some  bona 
fide  creditors  of  the  Potomac  Company 
were  unprovided  for  in  the  new  charter, 
and  have,  consequently,  no  redress 
aeainst  the  Chesapeake  and  Ohio  Canal 
Company,  it  does  not  follow  that  they  are 
without  remed3^  There  is  no  allegation 
of  collusion  to  defraud,  and  the  respon- 
sibility  of  the   canal   company  cannot   ex- 
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effect  of  a  sale  under  foreclosure  proceedings  may  be  different,  and  usually 
passes  title  free  from  encumbrances  and  liability  for  debts,  unless  the  statute 
otherwise  provides.'^^ 

Executory  Contracts. — But  it  is  a  well-established  principle  that  the  mere 
purchase  of  a  railway  under  a  foreclosure  sale  by  a  new  corporation  does  not 
of  itself  make  such  new  corporation  liable  for  the  obligations  of  the  old  one. 
It  was  at  liberty  to  renounce  the  benefit  of  such  contract,  if  it  chose  to  do  so, 
or  to  make  such  further  arrangement  with  the  other  party  as  they  might  be  able 
to  agree  upon,  but  where  it  did  neither,  but  still  maintained  possession  of  th^ 
res,  it  must  be  held  in  a  court  of  equity  to  have  adopted  such  contract,  and  made 
it  its  own.**^ 

Lien  and  Priority. — Where  one  corporation  succeeds  another  by  purchase 
of  all  its  property,  assuming  all  legal  debts  and  liabilities  of  the  old  company, 
this  does  not  affect  such  property  with  a  trust  in  favor  of  unsecured  debts  so 
as  to  give  them  priority  over  a  mortgage  subsequently  executed  by  the  new  cor- 
poration.   It  does  not  make  them  liens. ^^ 

Under  Reorganization. — See  post,  "Reorganization,"  XVI. 

3.  Liability  for  Torts. — Where  a  corporation  had  transferred  all  of  its 
property  to  another  corporation  and  had  then  ceased  to  do  business  of  any  kind, 
and  was  incapable,  under  its  articles  of  incorporation,  of  doing  any  except  so 
far  as  might  be  necessary  to  wind  up  its  affairs,  it  existed  only  for  purposes  of 
liquidation.  It  could  no  more  own  and  run  a  steamship  than  it  could  own  and 
manage  any  other  property,  and  it  could  not  be  sued  for  torts  committed  by  its 


tend  beyond  the  express  terms  of  their 
contract.  Smith  v.  Chesapeake,  etc.,  Canal 
Co.,  14  Pet.  45,  47,   10  L.   Ed.   347. 

•  Upon  the  whole,  the  defendants  are 
not  liable,  under  their  contract  with  the 
Potomac  Company,  to  pay  the  judgment 
of  the  plaintiff;  or  to  pay  him  a  propor- 
tionate share  of  the  net  revenue  of  the 
Potomac  Company  stock,  under  the 
twelfth  section.  Smith  v.  Chesapeake, 
etc..  Canal  Co.,  14  Pet.  45,  48,  10  L.  Ed. 
347. 

As  to  continuing  liability  of  predecessor, 
see  ante,  "To  Alienate  Franchise,  or  Prop- 
erty Necessary  Thereto,"  XI,  C;  "In  Gen- 
eral,"   XIII.    A,    1. 

59.  Liability  for  debts. — Julian  v.  Cen- 
tral Trust  Co.,  193  U.  S.  93,  108,  48  L. 
Ed.    629. 

It  is  not  true  by  the  laws  and  decisions 
of  North  Carolina  that  in  the  case  of  a 
sale  under  foreclosure  the  corporate  prop- 
erty shall  remain  liable  for  the  debts  of 
the  old  corporation  in  suits  against  it  un- 
til a  new  doinestic  corporation  is  or- 
ganized to  take  the  place  of  the  old  one. 
The  cases  cited  hold  the  lessor  to  a  con- 
tinued liability,  notwithstanding  a  lease. 
In  the  case  in  hand  the  property  and 
franchise  had  been  sold,  and  there  was  no 
contractual  relation  between  the  com- 
panies nor  permissive  operation  of  the 
road  by  the  new  company.  Julian  v.  Cen- 
tral Trust  Co.,  193  U.  S.  93,  108,  48  L. 
Ed.    629. 

The  purchasers,  under  mortgage  fore- 
closure, of  the  property  and  franchises  of 
a  corporation  (railroad),  do  not  thereby 
become  bound  to  pay  all  the  debts  and 
perform  all  the  obligations  of  the  cor- 
r^oration  whose  property  they  bought. 
Hoard   v.    Chesapeake,    etc..    Railway,    123 


U.  S.  222,  227,  31  L.  Ed.  130;  Chesapeake, 
etc.,  Co.  V.  Miller,  114  U.  S.  176,  29  L  Ed 
121. 

60.  Executory  contracts. — Wigcrins 
Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142  U  S 
396,  407,  408,  35  L.  Ed.  1055.  And  see 
for  full  treatment,  the  title  RAILROADS. 

And  where  the  predecessor  corporation 
has  totally  abandoned  its  executory  con- 
tract, going  out  of  business  and  trans- 
ferring its  assets  and  obligations  to  the 
new  company,  the  other  party  has  a  right 
to  consider  it  at  an  end  and  to  demand 
what  is  justly  due  it  in  that  contingency. 
Lovell  V.  St.  Louis  Mutual  Life  Ins  Co  , 
111  a.  S.  264,  274,  28  L.  Ed.  423,  citing- 
United  States  V.  Behan,  110  U.  S  33s' 
339.    28    L.    Ed.    168. 

Under  foreclosure.— Where  a  liability 
rested  wholly  upon  the  contract  of  the 
corporation  by  which  it  was  made,  it  did 
not  run  with  its  property  into  the  hands 
of  those  acquiring  it  under  foreclosure 
and  forming  a  new  corporation,  and  they 
did  not  assume  the  liability  expressly  or 
by  implication  and  are  not  bound  by  it, 
nor  any  claiming  under  them.  Sullivan 
V.  Portland,  etc.,  R.  Co.,  94  U.  S.  806  24 
L.    Ed.   324. 

61.  Lien  and  priority. — Fogg  v.  Blair 
133  U.   S.   534.   33   L.   Ed.   721. 

Trust  fund  doctrine.— See  ante.  "Cor- 
porate  Property  as  Trust  Fund,"   II,  E. 

The  property  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts,  but 
that  doctrine  only  means  that  the  pron- 
erty  must  first  be  appropriated  to  the 
payment  of  the  debts  of  the  company  be- 
fore any  portion  of  it  can  be  distributed 
to  the  stockholders;  it  dn»s  not  mean 
that  the  property  is  so  affected  by  the 
indebtedness  of  the  company  that  it   can- 
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successor,  nor  could  a  judgment  recovered  against  it  be  enforced  against  such 
successor  corporation.*^^ 

4.  Transfer  of  Rights,  PriviIvEges  and  Immunities — a.  In  General. — No 
corporation  can  receive  by  transfer  from  another  an  immunity  inconsistent  with 
tither  its  charter  or  the  laws  of  the  state  then  applicable.*'^  \\'!iere  a  new  cor- 
poration is  created  by  the  dissolution  of  several  old  cues,  and  the  establishment 
of  this  in  their  place,  it  has  new  powers,  new  franchises,  and  new  stockholders.*^"* 

b.  Special  Statutory  Exemption  or  Privilege. — And  the  general  rule  is  that 
a  special  statutory  exemption,  such  as  immunity  from  taxation,  from  the  right 
to  determine  rates  of  fare,  or  to  control  tolls,  and  the  like,  does  not  pass  to  a 
new  corporation  succeeding  others  by  consolidation  or  purchase,  in  the  absence 
of  expiess  direction  to  that  effect  in  the  statute."^    It  is  now  the  rule,  notwith- 


iiot  be  sold,  transferred,  or  mortgaged 
to  bona  fide  purchasers  for  a  valuable  con- 
sideration, except  subject  to  the  liability 
of  being  appropriated  to  pay  that  in- 
debtedness. Such  a  doctrine  has  no  ex- 
istence. The  case  of  Curran  v.  Arkansas, 
15  How.  304,  307,  14  L.  Ed.  705,  gives  no 
countenanre  to  anything  of  the  kind. 
Fogg  V.  Blair,  133  U.  S.  534,  541,  33  L. 
Ed.    721. 

62.  Torts  of  successor. — Gray  v.  Na- 
tional Steamship  Co.,  115  U.  S.  116,  121, 
29    L.    Ed.    309. 

"There  is  neither  reason  nor  sense  in 
attempting  to  fasten  upon  the  new  com- 
pany a  judgment  for  damages  recovered 
only  against  the  old.  If  the  plaintiff,  by 
mistake,  commenced  an  action  against 
the  wrong  company,  it  is  a  fault  of  which 
she  cannot  complain.  At  least  the  new 
company  is  not  chargeable  as  though  it 
had  itself  been  sued,  and  had  its  day  in 
court.  The  navigation  company  never 
made  any  pretense  of  ownership  after  its 
affairs  were  closed  up,  and  neither  the 
plaintiff  nor  her  counsel  were  ever  mis- 
led by  the  action  of  the  representatives 
of  either  company."  Gray  v.  National 
Steamship  Co.,  115  U.  S.  116,  121,  29  L. 
Ed.  309.  See  ante,  "For  Torts,"  XIII, 
A,  2. 

63.  Must  be  consistent  with  charter  and 
laws. — '".^nd  this  is  true,  even  though,  un- 
der legislative  authority,  the  exemption  is 
transferred  by  words  which  clearly  in- 
clude it."  Rochester  R.  Co.  v.  Rochester, 
205  U.  S.  236,  254.  51  L.  Ed.  784;  Trask 
V.  Maguire,  18  Wall.  391.  21  L.  Ed.  938; 
Shields  r.  Ohio,  95  U.  S.  319,  24  L.  Ed. 
357;  Railroad  Co.  v.  Maine.  96  U.  S.  499, 
24  L.  Ed.  836;  Railroad  Co.  v.  Georgia, 
98  U.  S.  359,  25  L-  Ed.  185;  Louisville, 
etc.,  R.  Co.  V.  Palmes,  109  U.  S.  244,  27 
L.  Ed.  922;  Memphis,  etc.,  R.  Co.  V. 
Railroad  Comm'rs,  112  U.  S.  609,  28  L.  Ed. 
837;  St.  Louis,  etc.,  R.  Co.  v.  Berry,  113 
U.  S.  465,  28  L.  Ed.  1055;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301,  38 
L.  Ed.  450;  Norfolk,  etc..  R.  Co.  v.  Pen- 
dleton, 156  U.  S.  667,  39  L.  Ed.  574;  Mer- 
cantile Bank  v.  Tennessee,  161  U.  S.  161, 
171,  40  L.  Ed.  656;  Yazoo,  etc.,  R.  Co. 
V.  Adams,  180  U.  S.  1,  45  L.  Ed.  395; 
Grand  Rapids,  etc.,  R.  Co.  v.  Osborn,  193 
U.    S.    17,    48    L.    Ed.    598;    San    Antonio 


Traction  Co.  v.  Altgelt,  200  U.   S.   304,  50 
L.    Ed.   491. 

64.  New  powers,  franchises  and  stock- 
holders.— Pullman's  Palace  Car  Co.  v. 
Missouri  Pac.  R.  Co.,  115  U.  S.  587,  594, 
29  L.  Ed.  499;  Clearwater  v.  Meredith, 
1  Wall.  25,  42,  17  L.  Ed.  604;  Central  R., 
etc.,  Co.  V.  Georgia,  92  U.  S.  665,  670,  23 
L.  Ed.  757;  Shields  v.  Ohio,  95  U.  S.  319, 
323,  24  L.  Ed.  357;  Railroad  Co.  v.  Maine, 
96  U.  S.  499,  508,  24  L.  Ed.  836;  Railroad 
Co.  V.  Georgia,  98  U.  S.  359,  364,  25  L. 
Ed.  185;  Louisville,  etc.,  R.  Co.  v.  Palmes, 
109  U.  S.  244,  245,  27  L.  Ed.  922.  See  ante, 
"Corporate  Existence  and  Formation  of 
New   Corporation,"   XV,   A,   2,   a. 

In  case  of  the  dissolution  of  any  private 
corporation,  their  legal  rights  would 
cease,  and  would  not  descend  or  pass  to 
the  new  corporation,  which  should  be 
created  to  succeed  it.  Society  for  Propa- 
gation of  the  Gospel  v.  New  Haven,  8 
Wheat.  464,  486,  5  L.  Ed.  662. 

65.  General  rule  as  to  passage. — St. 
Louis,  etc.,  R.  Co.  v.  Gill.  156  U.  S.  649, 
39  L.  Ed.  567;  Georgia  R.,  etc.,  Co.  v. 
Smith,  128  U.  S.  174,  32  L.  Ed.  377;  Nor- 
folk, etc.,  R.  Co.  V.  Pendleton,  156  U.  S. 
667,  672,  39  L-  Ed.  574;  Mercantile  Bank 
V.  Tennessee,  161  U.  S.  161,  171,  40  L. 
Ed.  656;  Covington,  etc..  Turnpike  Road 
Co.  V.  Sandford.  164  U.  S.  578,  41  L.  Ed. 
560;  Minneapolis,  etc.,  R.  Co.  v.  Gardner, 
177  U.  S.  332,  44  L-  Ed.  793;  Louisville, 
etc.,  R.  Co.  V.  Palmes,  109  U.  S.  244,  27  L. 
Ed.  922;  Morgan  v.  Louisiana,  93  U.  S. 
217,  23  L.  Ed.  860;  Picard  v.  East  Ten- 
nessee, etc.,  R.  Co.,  130  U.  S.  637,  32  L. 
Ed.  1051;  Railroad  Co.  v.  County  of  Ham- 
blen, 102  U.  S.  273,  26  L.  Ed.  152.  See  the 
title  TAXATION. 

And  the  same  rule  is  applicable  where 
the  constituent  companies  are  merely 
owned  and  operated  by  one  of  them  as 
authorized  by  the  legislature.  An  ex- 
emption held  by  the  latter  would  not  pass 
to  the  others  unless  so  provided.  Peo- 
ple's Gas  Light,  etc.,  Co.  v.  Chicago,  194 
U.   S.   1,   17,  48   L.    Ed.   851. 

And  where  a  corporation  possessing  an 
exemption  or  immunity  absorbs  another 
corporation,  the  immunity  has  been  held 
not  to  extend  to  property  acquired  by 
such  succession.     Wilmington,  etc.,  R.  Co. 
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standing  earlier  decisions  and  dicta  to  the  contrary,  that  a  statute  authorizing  or 
directing  the  grant  or  transfer  of  the  "privileges"  of  a  corporation,  which  en- 
joys immunity  from  taxation  or  regulation,  should  not  be  interpreted  as  in- 
cluding that  immunity.^*' 

A  personal  privilege  enjoyed  by  a  corporation,  does  not  pass  to  its  suc- 
cessor upon  the  dissolution  of  the  former,  unless  expressly  so  declared  by  the 
law  under  which  the  new  corporation  is  created. ^'^ 

be  a  corporation  by  any  name  which  may 
be  set  forth  in  said  conveyance,  or  in  any 
writing  signed  by  him  or  them  and  re- 
corded in  the  recorder's  office  of  any 
county  wherein  the  property,  so  sold  or 
any  part  thereof,  is  situated,  or  where  said 
conveyance  is  recorded."  Thus  is  formed 
a  new  corporate  body,  succeeding  to  the 
title  of  the  property  sold  and  conveyed 
to  it,  but  deriving  its  existence  from  this 
law  and  not  from  the  original  act  of 
incorporation,  which  constituted  the  char- 
ter of  its  predecessor,  and  with  such  pow- 
ers, rights,  privileges,  franchises  and  im- 
munities only  as  are  conferred  upon  it  by 
the  law  which  has  brought  it  into  being. 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114  U. 
S.  176,  184,  185,  187,  29  L.  Ed.  121;  Keokuk, 
etc.,  R.  Co.  V.  Missouri,  152  U.  S.  301, 
311,  38  L.   Ed.  450. 

"Its  certificate  of  incorporation  is  the 
conveyance  to  it,  by  the  name  it  has 
chosen,  as  a  purchaser  at  the  judicial  sale, 
or  set  forth  in  some  writing  signed  by 
such  purchaser,  and  recorded  as  required. 
It  is  a  charter  granted  under  a  general 
law,  which  the  constitution  declares  to  be 
subject  to  legislative  alteration  and 
amendment."  Chesapeake,  etc.,  R.  Co.  v. 
Miller.  114  U.  S.  176,  189,  29  L.  Ed.  121. 
See.  also.  Shields  v.  Ohio,  95  U.  S.  319,  24 
L.  Ed.  357;  Railroad  Co.  v.  Maine,  96  U. 
S.  499,  24  L.  Ed.  836;  Railroad  Co.  •y.  Geor- 
gia, 98  U.  S.  359,  25  L.  Ed.  185;  Louisville, 
etc.,  R.  Co.  V.  Palmes,  109  U.  S.  244,  27 
L.  Ed.  922. 

Banking  corporations. — See  the  title 
B.\NKS  AND  BANKING,  vol.  3,  p.  12. 

66.  Same.— Rochester  R.  Co.  v.  Roches- 
ter,  205    U.    S.    236,   252,    51    L.    Ed.    784. 

"The  principle  governing  these  deci- 
sions, so  plain  that  it  needs  no  reasoning 
to  support  it,  is  that  those  who  seek  and 
obtain  the  benefit  of  a  charter  of  incor- 
poration must  take  the  benefit  under  the 
conditions  and  with  the  burdens  pre- 
scribed by  the  laws  then  in  force,  whether 
written  in  the  constitution,  in  general 
laws  or  in  the  charter  itself."  Rochester 
R.  Co.  V.  Rochester.  205  U.  S.  236,  254,  51 
L.   Ed.   784. 

A  corporation  may  exist  under  and  by 
virtue  of  the  purchase  of  the  charter  at 
a  receiver's  sale,  and  the  legislative  rec- 
ognition and  the  assumption  of  the  state 
that  it  is  a  corporation,  and  yet  not  have 
the  title  to  the  exemption  given  by  that 
charter,  because  it  is  not  in  fact  or  in 
law  the  same  corporation  originally  in- 
corporated. Mercantile  Bank  v.  Tennes- 
see.   161    U.    S.    161,    173,    40    L.    Ed.    656. 

67.  Personal   privilege. — Memphis,   etc.. 


V.  Alsbrook,  146  U.  S.  279,  300,  36  L.  Ed. 
972. 

A  legislative  authorization  of  the  trans- 
fer of  "the  property  and  franchises"  (Mor- 
gan V.  Louisiana,  93  U.  S.  217,  23  L.  Ed. 
860;  Picard  v.  East  Tennessee,  etc.,  R. 
Co.,  130  U.  S.  637,  32  L.  Ed.  1051);  of  "the 
property"  (Wilson  v.  Gaines,  103  U.  S. 
417,  26  L.  Ed.  401;  Louisville,  etc.,  R.  Co. 
V.  Palmes,  109  U.  S.  244,  27  L.  Ed.  922); 
of  "the  charter  and  works"  (Memphis, 
«tc.,  R.  Co.  V.  Railroad  Comm'rs, 
112  U.  S.  609,  28  L.  Ed.  837); 
or  of  "the  rights  of  franchise  and 
property"  (Norfolk,  etc.,  R.  Co. 
V.  Pendleton,  156  U.  S.  667,  39  L.  Ed. 
574),  is  not  sufficient  to  include  an  ex- 
emption from  the  taxing  or  other  power 
of  the  state,  and  it  cannot  be  contended 
that  the  word  "estate"  has  any  larger 
meaning.  Nor  is  the  word  "privileges" 
sufficiently  broad  to  embrace  within  its 
meaning  such  an  exemption,  as  that  when 
it  is  added  to  the  other  words  the  legisla- 
tive intent  to  transfer  the  exemption  is 
clearly  manifested.  Rochester  R.  Co.  v. 
Rochester,  205  U.  S.  236,  248,  51  L.  Ed. 
784,  citing  Chesapeake,  etc.,  R.  Co.  v. 
Miller,  114  U.  S.  176,  29  L-  Ed.  121;  Pic- 
ard V.  East  Tennessee,  etc.,  R.  Co.,  130 
U.  S.  637,  32  L.  Ed.  1051;  Wilmington, 
etc.,  R.  Co.  V.  Alsbrook,  146  U.  S.  279,  36 
L.  Ed.  972;  Phoenix  Fire,  etc.,  Ins.  Co.  v. 
Tennessee,  161  U.  S.  174,  40  L.  Ed.  660; 
Keokuk,  etc.,  R.  Co.  v.  Missouri,  152  U. 
S.  301,  38  L.  Ed.  450;  Gulf,  etc.,  R.  Co.  v. 
Hewes,  183  U.  S.  66,  46  L.  Ed.  86;  and 
qualifying  the  rule  deducible  from  Hum- 
phrey V.  Pegues,  16  Wall.  244,  21  L.  Ed. 
326;  Chesapeake,  etc.,  R.  Co.  v.  Virginia, 
94  U.  S.  718,  24  L.  Ed.  310;  Central  R., 
etc.,  Co.  V.  Georgia,  92  U.  S.  665,  23  L. 
Ed.  757;  Tennessee  v.  Whitworth,  117 
U.  S.  139,  29  L.  Ed.  833. 

When  a  corporation  succeeds  to  the 
rights,  powers  and  capacities  of  another 
corporation,  it  does  not  thereby,  or  nec- 
essarily, become  entitled  to  an  exemp- 
tion from  taxation  or  regulation  belong- 
ing to  its  predecessor.  Covington,  etc., 
Turnpike  Road  Co.  v.  Sandford,  164  U. 
S.   578,   586,   41   L.   Ed.   560. 

Where  the  act  under  which  the  sale  of 
the  property  and  franchises  of  a  corpora- 
tion took  place,  proceeds  to  say,  that, 
"upon  such  conveyance  to  the  purchaser, 
the  said  company  shall  ipso  facto  be  dis- 
solved," from  this  it  necessarily  follows 
that  all  privileges,  which  by  the  terms  of 
its  charter  were  personal  to  it,  ceased 
with  its  dissolution.  But  the  statute  adds: 
"And  the  said  purchaser  shall  forthwith 
4  U  S  Enc— 50 
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c  Under  Foreclosure  Sale. — In  order  for  rights  under  a  contract  with  the 
United  States  government  to  pass  to  the  corporation  succeeding  to  the  property 
and  franchises  of  the  original  contracting  corporation,  under  a  foreclosure  sale 
under  a  mortgage,  there  must  be  in  the  mortgage  or  decree  of  sale  terms  of 
description   including  same.^^ 

Franchise  to  Be  a  Corporation. — See  ante,  "To  Alienate  Franchise  or 
Property  Necessary  Thereto,"   XI,   C. 

Right  to  Organize  as  New  Corporation. — See  ante,  "To  Alienate  Fran- 
chise or  Property  Necessary  Thereto,"   XI,  C. 

Exemption  from  Regulation. — See  the  title  Carriers,  vol.  3,  pp.  628,  629. 

XVI.   Reorganization. "^o 

Rights  of  Bondholders  and  Legislative  Power. — The  nature  of  cor- 
porate bonds  and  other  obligations  secured  by  mortgage,  issued  for  sale  in  the 
market,  is  such  that  the  right  of  legislative  supervision  for  the  good  of  all,  un- 
less restrained  by  some  constitutional  prohibition,  seems  almost  necessarily  to 
form  one  of  their  ingredients,  and  when  insolvency  is  threatened,  and  the  in- 
terests of  the  public,  as  well  as  creditors,  are  imperiled  by  the  financial  embar- 
rassments of  the  corporation,  a  reasonable  "scheme  or  arrangement"  may  as 
w^ell  be  legalized  as  an  ordinary  "composition  in  bankruptcy."  In  fact,  such 
"arrangement  acts"  are  a  species  of  bankrupt  acts.  Their  object  is  to  enable 
corporations  created  for  the  good  of  the  public  to  relieve  themselves  from  finan- 
cial embarrassments  by  appropriating  their  property  to  the  settlement  and  ad- 
justment of  their  affairs,  so  that  they  may  accomplish  the  purposes  for  which 
they  were  incorporated.'^^ 


R.  Co.  V.  Railroad  Comm'rs,  112  U.  S.  609, 
617,  28  L.  Ed.  837;  Railroad  Co.  v.  County 
of  Hamblen,  102  U.  S.  273,  26  L.  Ed.  152; 
Wilson  V.  Gaines,  103  U.  S.  417,  26  L. 
Ed.  401;  Louisville,  etc.,  R.  Co.  v.  Palmes, 
109  U.  S.  244,  27  L.  Ed.  922;  Picard  v. 
East  Tennessee,  etc.,  R.  Co.,  130  U.  S. 
637,  32  L.  Ed.  1051:  Mercantile  Bank  v. 
Tennessee,  161  U.  S.  161,  171,  40  L.  Ed. 
656;  Morgan  v.  Louisiana,  93  U.  S.  217, 
23  L.   Ed.   860. 

68.  Foreclosure  sale. — St.  Paul,  etc.,  Co. 
V.  United  States,  112  U.  S.  733,  28  L.  Ed. 
861. 

In  the  absence  of  express  statutory  di- 
rection, or  of  an  equivalent  implication 
by  necessary  construction,  provisions,  in 
restriction  of  the  right  of  the  state  to  tax 
the  property  or  to  regulate  the  affairs  of 
its  corporations,  do  not  pass  to  new  cor- 
porations succeeding,  by  consolidation  or 
by  purchase  under  foreclosure,  to  the 
property  and  ordinary  franchises  of  the 
first  grantee.  Norfolk,  etc.,  R.  Co.  v. 
Pendleton,  156  U.  S.  667,  672,  673,  39  L. 
Ed.  574.  See  ante,  "Private  Corporations 
Generally,"   XI,   C,   1. 

69.  Transfer  of  property  to  reorganized 
corporation  on  expiration  of  charter. — 
See  post,  "Distribution  of  Assets,"  XVII, 
C,    5. 

By  formation  of  new  corporation. — See 
ante.   "Succession,"   XV,    B. 

70.  Reorganization  acts  and  bondhold- 
ers' rights. — Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  527,  535,  27  L.  Ed. 
1020. 

"The  confirmation  and  legislation  of'a 
scheme    of    arrangement'    under    such    cir- 


cumstances is  no  more  than  is  done  in 
bankruptcy  when  a  'composition'  agree- 
ment with  the  bankrupt  debtor,  if  as- 
sented to  by  the  required  majority  of  cred- 
itors, is  made  binding  on  the  nonassent- 
ing  minority.  In  no  just  sense  do  such 
governmental  regulations  deprive  a  per- 
son of  his  property  without  due  process 
of  law.  They  simply  require  each  in- 
dividual to  so  conduct  himself  for  the 
general  good  as  not  unnecessarily  to  in- 
jure another."  Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  527,  536,  27  L.  Ed. 
1020. 

This  case  seems  to  go  farther  than  the 
Gilfillan  Case,  decided  just  before,  where 
it  was  said  that  no  majority,  however 
large,  can  compel  a  minority,  small 
though  it  be,  to  enter  into  such  an  agree- 
ment against  their  will,  and  under  the 
constitution  of  the  United  States,  it  is 
probable  that  no  statute  of  a  state, 
passed  after  the  bonds  were  issued,  sub- 
jecting the  minority  to  the  provisions  of 
the  agreement  without  their  consent, 
would  be  valid.  But  it  seems  a  proper 
exercise  of  legislative  power  to  require 
a  minority  to  act  whenever  such  an  ar- 
rangement is  proposed,  and  to  provide 
that  all  shall  be  bound  who  do  not.  in 
some  direct  way,  within  a  reasonable  time 
after  notice,  signify  their  refusal  to  con- 
cur. To  sustain  such  legislation  it  is 
only  necessary  to  invoke  the  principle 
enforced  in  statutes  of  limitations,  which 
makes  neglect  to  sue  within  a  specified 
time  conclusive  evidence  of  the  abandon- 
ment of  the  cause  of  action.  As  was  said 
in  Terry  v.  Anderson,  95  U.  S.  628,  24  L. 
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And  where  a  corporation  is  a  foreign  corporation  doing  business  in  the 
United  States  and  such  a  scheme  of  reorganization  is  lawful  and  constitutional 
under  the  government  of  its  domicile,  its  creditors  suing  in  the  courts  of  this 
country  are  presumed  to  have  contracted  with  reference  to  its  charter  powers 
and  liability  as  defined  by  the  laws  of  the  government  by  which  it  was  created, 
and  they  cannot  complain  that  such  a  statute  impairs  the  obligations  of  their 
contracts."^ 

Bankruptcy  Charges  and  Expenses.— A  corporation,  after  being  adjudged 
a  bankrupt,  was  reorganized  as  a  new  corporation,  taking  over  all  the  property 
of  the  original  corporation,  under  a  decree  of  mortgage  foreclosure,  and  issuing 
new  stock.  The  amount  which  the  assignees  in  bankruptcy  were  entitled  to  re- 
ceive for  their  services,  as  representing  all  the  creditors  and  all  the  stockholders, 
had^  been  determined  under  an  agreement  with  reference  to  which  the  reoro-an- 
ization  was  made.  It  clearly  appeared  from  the  evidence  that  the  compensa^tion 
of  the  assignees  in  bankruptcy  was  one  of  the  claims  provided  for  under  that 
agreement  although  the  agreement  for  reorganization  did  not  specifically  state 
same.  It  was  held  that  a  party  who  received  a  large  proportion  of  the  stock  of 
the  new  company  took  it  burdened  with  a  trust  to  pay  a  proportionate  part  of 
such  expenses,  and  equity  will  enforce  such  claim  against  this  stock,  although 
the  decree  under  which  the  property  of  the  old  corporation  was  sold  did  not  pro- 
vide therefor,  it  being  so  entered  upon  the  conditional  promise  of  defendant 
and  another  to  pay  same  in  a  certain  way. '^2 


Ed.  365,  where  the  h'mitation  was  of  ac- 
tions upon  certain  legal  obligations  that 
embarrassed  the  entire  community  at  the 
close  of  the  late  civil  war,  "the  obliga- 
tion of  old  contracts  could  not"  in  this 
way  "be  impaired,  but  their  prompt  en- 
forcement could  be  insisted  upon  or  their 
abandonment  claimed."  Gilfillan  v.  Union 
Canal  Co.,  109  U.  S.  401,  404,  27  L.  Ed. 
977.     See,  also,  the   title   RAILROADS. 

71.  Foreign  corporation.  —  Canada 
Southern  R.  Co.  v.  Gebhard,  109  U.  S. 
527,  27  L.   Ed.  1020. 

Where  a  Canadian  corporation  had  be- 
come financially  embarrassed,  and  was, 
and  had  been  for  a  long  time,  unable  to 
meet  its  engagements  in  the  ordinary  way 
as  they  matured,  and  there  was  an  ur- 
gent necessity  that  something  be  done  for 
the  settlement  of  its  affairs,  and  a  large 
majority  of  the  creditors  and  sharehold- 
ers had  agreed  on  a  plan  of  adjustment 
which  would  enable  the  company  to  go 
on  with  its  business,  and  thus  accommo- 
date the  public,  and  to  protect  the  cred- 
itors to  the  full  extent  of  the  available 
value  of  its  corporate  property,  the  Do- 
ininion  parliament  had  the  legislative 
power  to  legalize  the  plan  of  adjustment 
as  it  had  been  agreed  on  by  the  majority 
of  those  interested,  and  to  bind  the  resi- 
dent minority  creditors  by  its  terms,  and 
under  these  circumstances  the  true  spirit 
of  international  coinity  requires  that 
schemes  of  this  character,  legalized  at 
home,  should  be  recognized  in  other 
corntries.  Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  527,  538,  539,  27  L. 
Ed     1020. 

The  fact  that  the  bonds  made  in  Canada 
were  payable  in  New  York  is  unimpor- 
tnnt.  except  in  determining  by  what  law  the 
parties  intended  their  contract   should  be 


governed;  and  every  citizen  of  a  country, 
other  than  that  in  which  the  corporation 
is  located,  may  protect  himself  against  all 
unjust  legislation  of  the  foreign  govern- 
nient  by  refusing  to  deal  with  its  corpora- 
tions. Citizens  of  the  United  States  who 
sue  in  their  courts  upon  such  bonds  are 
bound  also,  where  they  are  placed  on  the 
same  terms,  as  to  their  rights,  as  resident 
bondholders.  Canada  Southern  R  Co  v. 
Gebhard,  109  U.  S.  527,  539,  27  L  Ed 
1020.  See  the  title  FOREIGN  COR- 
PORATIONS. 

It  is  within  the  just  scope  of  legislative 
power  to  require  bondholders,  interested 
in  common  with  others  in  a  trust  security, 
to  signify  their  assent  to  or  dissent  from' 
a  plan  proposed  by  proper  persons  for  the 
compromise  and  adjustment  of  matters 
of  difiference  afifecting  their  common  in- 
terests, and  the  statute  involved  in  this 
suit  is  of  that  character  and  valid.  Gilfil- 
lan V.  Union  Canal  Co.,  109  U.  S  401  407 
27  L.  Ed.  977. 

See,  also,  Canada  Southern  R.  Co  v. 
Gebhard,  109  U.  S.  527,  535,  27  L.  Ed.  1020, 
where,  after  approving  the  principal  case] 
It  was  said  to  be  "eminently  proper  that 
where  the  legislative  power  exists  some 
statutory  provision  should  be  made  for 
binding  the  minority  in  a  reasonable  way 
by  the  will  of  the  majority."  And,  ex- 
cept in  the  case  of  the  states  of  the 
United  States  which  cannot  pass  laws 
impairing  the  obligation  of  a  contract,  it 
was  said  that  such  provision  might  be 
made  in  respect  to  existing  as  well  as 
prospective  obligations. 

72.  Expenses  of  bankruptcy  proceed- 
ings.— IMeddaugh  v.  Wilson,  151  U  S  333 
38  L.   Ed.  183. 

It    may    be    affirmed    that    the   property 


788 


CORPORATIONS. 


XVII.    Insolvency,  Winding  Up,   Dissolution  and  Forfeiture. 

See  the  titles  Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  599;  Bank- 
ruptcy, vol.  2,  p.  792;  Receivers. 

A.  Insolvency — 1.  Jurisdiction  and  General  Principles. — The  closing 
np  of  affairs  of  insolvent  corporations  is  a  subject  over  which  courts  of  equity 
have  general  jurisdiction."^ 

Insolvency  as  Dissolution. — See  post,  "What  Constitutes  Dissolution," 
XVII,  B,  1. 

What  Constitutes  Insolvency. — See  ante,  "Corporate  Property  as  Trust 
Fund,"  II,  E. 

2.  Distribution  and  Priorities. — In  the  case  of  an  insolvent  incorporation 
brought  into  liquidation,  and  wound  up  by  judicial  process  at  the  suit  of  a 
creditor,  whether  he  sues  in  his  own  right,  or  on  behalf  of  himself  and  other 
creditors,  the  rule  of  distribution  is  the  same,  and  is  founded  upon  the  principle 
of  equality  in  which  equity  delights ;  unless  a  claimant  or  some  other  judgment 
creditor  had,  previously  to  the  filing  of  the  bill,  obtained  a  lien  at  law  upon  some  por- 
tion of  the  property  distributed,  or  could  establish  a  superior  equity,  existing  at 
the  time  of  the  filing  of  the  bill.''''* 

Preference  of  Creditor  for  Operating  Expenses. — The  doctrine  of  Fos- 
dick  V.  Schall,  giving  a  preference  to  the  creditor  for  debts  incurred  under  the 
head  of  "operating  expenses,"  has  never  yet  been  applied  to  any  case  except  that 


was  in  equity  chargeable  with  the  claim 
of  plaintiffs;  that  the  charge  was  not  in- 
corporated into  the  decree  by  virtue  of  a 
reliance  upon  the  conditional  promise  of 
the  defendant  and  another  to  pay  the  said 
claims  if  a  previous  scheme  of  reorganiza- 
tion, which  had  failed,  had  been  success- 
ful; that  the  defendant  became  one  of  th-e 
purchasers  and  interested  in  this  property 
with  full  knowledge  of  the  consideration 
and  the  equitable  obligation  to  the  plain- 
tiffs; that  the  arrangement  between  the 
parties  in  interest  and  himself  resulted 
in  fixing  the  amounts  which  they  should 
receive  absolutely  and  under  no  further 
liability  for  expenses  or  otherwise,  while 
he,  for  the  considerations  named,  assumed 
all  the  liabilities,  fixed  as  well  as  un- 
settled, growing  out  of  the  perfection  of 
the  title  to  that  property;  that  he  at  one 
time  recognized  this  liability  to  plain- 
tiffs as  one  of  those  assumed  by  him  in 
this  arrangement  with  the  creditors  and 
others  interested,  and  that  it  still  remains 
an  undischarged  obligation  resting  upon 
him,  and  is  in  equity  a  lien  upon  the 
stock  of  the  new  corporation  in  his  hands. 
Meddaugh  v.  Wilson,  151  U.  S.  333,  359, 
38  L.  Ed.  183. 

Having  reached  the  conclusion  that  the 
defendant  is  under  obligations  to  the 
plaintiffs,  there  remains  the  further  ques- 
tion as  to  the  measure  of  such  liability. 
On  the  one  hand,  it  may  be  said  that  the 
amount  of  the  plaintiff's  claim  was  by 
agreement  fixed  at  the  suin  which  the  de- 
fendant promised  to  pay  in  case  the  nego- 
tiations were  carried  through.  On  the 
other  hand,  it  is  said  that  if  those  negotia- 
tions had  been  carried  through  he  was 
to  have  received  $590,000  in  cash,  while 
under  the  arrangement  as  finally  con- 
summated he  received  stock  representing 


only  $395,000,  and  that,  therefore,  to  that 
extent  the  claim  of  plaintiffs  should  be 
scaled  down.  The  latter  is  the  correct 
solution,  and  interest  should'  not  be  al- 
lowed. Meddaugh  v.  Wilson,  151  U.  S. 
333,  359,  38  L.  Ed.  183.  See,  generally, 
the   title   BANKRUPTCY,  vol.   2,   p.   792. 

73.  Jurisdiction  in  equity. — Mellen  v. 
Moline  Malleable  Iron  Works,  131  U.  S. 
352,  367,  33  L.  Ed.  178;  Hollins  v.  Brier- 
field  Coal,  etc.,  Co.,  150  U.  S.  371,  380, 
37  L.  Ed.  1113;  Richmond  v.  Irons,  121 
U.  S.  27,  48,  30  L.  Ed.  864;  Hawkins  v. 
Glenn,   131   U.   S.   319,  33   L.   Ed.   184. 

Administration  of  the  assets  of  an  in- 
solvent corporation  is  within  the  func- 
tions of  a  court  of  equity,  and  the  parties 
being  before  the  court,  it  has  the  power  to 
proceed  with  such  administration,  even 
though  it  might  have  been  objected  to  the 
jurisdiction,  but  was  not,  that  the  com- 
plainants had  not  exhausted  their  legal 
remedies,  being  simple  contract  creditors. 
This  objection  might  be  waived.  Hollins 
V.  Brierfield  Coal,  etc.,  Co.,  150  U.  S.  371, 
380,  37  L.  Ed.  1113;  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530,  33  L. 
Ed.  1021.  See  the  title  CREDITORS' 
SUITS. 

74.  Rule  of  distribution. — Richmond  v. 
Irons,  121  U.  S.  27,  44,  30  L.  Ed.  864; 
Curran  v.  Arkansas,  15  How.  304,  14  L. 
Ed.  705;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380,  387,  16  L.  Ed.  349;  Sawyer  v.  Hoag, 
17  Wall.  610,  21  L.  Ed.  731;  Potts  v. 
Wallace,  146  U.  S.  689,  700,  36  L.  Ed. 
1135,  where  it  is  said  that  in  Pennsylvania 
such  fund  cannot  be  appropriated  by  in- 
dividual creditors,  by  attachments  or 
executions  against  particular  assets,  but 
should  be  distributed,  on  equitable  prin- 
ciples, among  the  creditors  at  large. 
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of  a  railroad.    Quaere,  whether  it  should  be  extendedJ^ 

Priority  between  Corporate  Mortgage  and  Judgment  for  Tort. — Under 
a  state  statute  declaring  that  judgments  for  torts  should  have  priority  over  cor- 
porate mortgages  as  to  the  property  of  the  corporation  defendant  embraced  in 
such  mortgages,  the  statute  imposes  upon  the  investment  made  by  a  corporate 
company  in  its  plant  a  responsibility  for  torts  committed  by  it  or  any  subse- 
quent corporate  owner,  and  that  responsibility  cannot  be  avoided  by  any  mort- 
gage or  other  incumbrance  voluntarily  placed  upon  the  property.  Security  to  the 
individual  citizen  is  to  go  hand  in  hand  with  the  franchise  and  privilege  granted 
by  the  state  J  ^  It  is  a  remedial,  not  a  penal  statute,  and  to  be  liberally  con- 
strued.'^^ 

Trust  Fund  Doctrine. — See  ante,  "Corporate  Property  as  Trust  Fund," 
II,  E. 

Preferences. — See  ante,  "To  Prefer  Creditors  and  Assign  for  Their  Ben- 
efit," XI,  F. 

Stockholders  as  Creditors. — See  the  title  Stock  and  Stock  holders.'^  s 

B.  Dissolution,  Forfeiture  and  Ouster. — See  ante,  "Duration  and  Deter- 
mination of  Corporate  Existence,"  IV,  C,  2. 

Under  reserved  power,  see  ante,  "Where  Power  Reserved  to  Amend  or 
Repeal,"  VIII,  C,  4. 

1.  What  Constitutes  Dissolution — a.  In  General. — The  mere  payment  of 
liabilities,  distribution  of  assets  and  cessation  of  business  does  not  constitute  a 
legal  dissolution  of  a  corporation  so  as  to  prevent  a  suit  against  it;'^^  nor  the 
mere  appointment  of  a  receiver.^^ 


75.  Preference  for  operating  expenses. 

— Wood  V.  Guarantee  Trust,  etc.,  Co., 
128    U.    S.    416,    421,    32    L.    Ed.    472. 

Doctrine  of  Fosdick  v.  Schall. — See  the 
title  RAILROADS. 

Debts  for  construction  or  operating  ex- 
penses.—See  the  title  RAILROADS. 
See,  also,  the  title  COUPOxNS. 

76.  Corporate  rnortgage  and  judgment 
for  tort. — Guardian  Trust,  etc.,  Co.  v. 
Fisher,  200  U.  S.  57,  70,  50  L.  Ed.  367. 

Section  1255  of  the  Code  of  North 
Carolina  of  1883  provides  that  corporate 
mortgages  shall  not  exempt  the  property 
mortgaged  from  execution  for  any  judg- 
ment obtained  in  the  courts  of  the  state 
against  such  incorporation  for  torts 
(among  other  causes),  any  clause  or 
clauses  in  such  mortgage  to  the  con- 
trary notwithstanding.  A  waterworks 
company,  having  executed  two  mortgages, 
under  the  second  of  which  its  plant  was 
sold,  subject  to  the  first  mortgage,  to  a 
new  corporation,  the  new  corporation  ex- 
ecuted a  further  mortgage.  Subsequently 
judgments  were  rendered  against  the  new 
corporation  for  torts,  as  was  recited  in  the 
judgment  entries.  On  foreclosure  of  the 
mortgages,  these  judgments  were  given 
priority  over  the  mortgagees,  notwith- 
standing the  contention  of  the  latter  that 
the  judgments  were  not  conclusive  in  the 
foreclosure  proceedings,  as  the  mortga- 
gees were  not  parties  thereto,  and  only 
the  interest  acauired  bv  the  new  company 
was  responsible  for  the  damages  caused 
by  its  negligence.  In  affirming  the  deci- 
sion, held  that:  Under  the  statute  the 
mortgagees  agreed  to  accept  the  judg- 
mencs  as  conclusive  of  the  amounts  due. 
And  the  record  entries  reciting  that  neg- 


ligence was  the  basis  of  the  cause  of 
action  declared  on  and  of  the  recovery 
as  adjudged  by  the  state  court,  show 
judgments  in  actions  of  tort  entitled  to 
the  priority  over  the  mortgages  given 
by  the  statute  aforesaid.  Guardian  Trust, 
etc.,  Co.  V.  Fisher,  200  U.  S.  57,  50  L.  Ed. 
367. 

77.  Section  1255  is  not  a  penal  statute, 
to  be  construed  strictly,  but  remedial,  and 
to  be  liberallj''  construed  to  carry  into 
effect  the  intention  of  the  legislature,  i.  e., 
to  make  the  property  of  corporations 
security  against  their  torts.  Guardian 
Trust,  etc.,  Co.  v.  Fisher,  200  U.  S.  57, 
50  L.  Ed.  367. 

78.  Preference  of  citizens  of  state  as 
denial  of  privileges  of  citizens  of  other 
states.— See  the  title  CONSTITU- 
TIONAL LAW,  ante,  pp.  474,  476. 

79.  What  constitutes  dissolution. — 
That  corporations  have  paid  all  other 
liabilities,  and  thereafter  distributed  their 
remaining  assets  ainongst  their  re- 
spective stockholders,  and  have  since 
made  no  use  of  their  franchises,  and  have 
no  agent  or  officer  upon  whom  process 
can  be  served,  and  no  assets  out  of  which, 
any  judgment  against  them  could  be 
satisfied,  falls  far  short  of  a  dissolution 
such  as  would  prevent  a  suit  against  the 
corporations  or  their  trustees  as  pro- 
vided by  the  laws  of  Wyoming,  to  estab- 
lish the  validity  and  amount  of  the 
appellants'  claim  for  damages.  Swan 
Land,  etc.,  Co.  v.  Frank,  148  U.  S.  603, 
611.    37    L.    Ed.   577. 

80.  Granting  that,  in  the  absence  of 
statutory  provision  to  the  contrary,  suits 
cannot  be  maintained  and  judgments 
rendered      against      corporations      whose 
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Dissolution  by  Consolidation  and  Succession. — See  ante,  "Consolidation 
and   Succession,"  XV. 

By  Change  of  Government. — See  ante,  "Statement  of  Rule,"  VIII,  C, 
1,  a,    (1). 

Necessity  for  Judicial  Ascertainment. — See  post,  "Jurisdiction  and  Pro- 
cedure to  Ascertain  and  Declare,"  XVII,  B,  3. 

Charter  as  Contract  and  Repeal  Thereof. — See  ante,  "Charter  as  Con- 
tract, and  Amendment  or  Repeal  Thereof,"  VIII,  C. 

b.  Insolvency. — A  corporation  is  not  required  by  any  duty  it  owes  to  cred- 
itors to  suspend  operations  the  moment  it  becomes  financially  embarrassed,  or 
because  it  may  be  doubtful  whether  the  objects  of  its  creation  can  be  attained 
by  further  effort  upon  its  part.  It  is  in  the  line  of  right  and  of  duty  when  at- 
tempting, in  good  faith,  by  the  exercise  of  its  lawful  powers  and  by  the  use 
of  all  legitimate  means,  to  preserve  its  active  existence,  and  thereby  accomplish 
the  objects  for  which  it  was  created.^ ^ 

c.  Sale  of  Property,  etc. — A  corporation  which  sells  its  property,  etc.,  under 
a  law  which  leaves  it  without  stock,  officers,  property  or  franchises,  is  impliedly, 
if  not  expressly,  dissolved  by  operation  of  the  law  which  brings  this  condition 
into   existence. ^- 

2.  Voluntary  Dissolution  and  Surrender  oe  Franchise. — See  ante,  "To 
Alienate  Franchise,  or  Property  Necessary  Thereto,"  XI,  C.  A  corporation,  by 
the  very  terms  and  nature  of  its  political  existence,  is  subject  to  a  dissolution,  by 
a  surrender  of  its  corporate  franchises.  Every  creditor  must  be  presumed  to 
know  this  and  to  contract  with  reference  to  it,  although  the  obligation  of  its 
contracts  of  course  survives. ^^  It  may  be  accomplished  by  the  surrender  of  the 
corporate  franchises  with  the  consent  of  the  state.^-* 

3.  Jurisdiction  and  Procedure  to  Ascertain  and  Declare. — See  the  titles 
Quo  Warranto;  Scire  Facias. 

a.  In  General. — For  the  purpose  of  effecting  a  dissolution  of  a  corporation 
grounded  upon  some  alleged  forfeiture  of  its  rights  and  powers,  the  state  must 
act  through  its  attorney  general  and  by  action  in  the  nature  of  quo  warranto. ^^ 

chartered   existence   has   terminated,   it   is  tracts      and      Other      Liabilities,"      XVII, 

not  pretended  in  this  case  that  that  event  C,   2. 

had    taken    place    by    lapse    of    time,    by  In  Munima  v.   Potomac  Co.,  8  Pet.  281, 

judicial  proceedings,  or  otherwise,  unless,  8   L.   Ed.   945,  such   a  dissolution   was   de- 

as   is    msisted.    the    appointment    of    a   re-  clared,    by    the    act    incorporating    a    suc- 

ceiver  in  itself  put  an  end  to  the  bank  as  cesser     corporation,     to     result     from     its 

a   corporate    entity,    and   the    general    rule  acceptance   by   the    old   company   and    the 

is  that  the  legal  existence  of  a  corporation  concomitant  surrender  of  its  charter, 

cannot   be   cut   short   in   this   way.      Chem-  And  it   would  be  a  doctrine  new  in  the 

ical   Nat.    Bank  v.   Hartford    Deposit   Co.,  law,  that  the  existence  of  a   private  con- 

161    U.    S.    1.    4,    40   L.    Ed.    59.5.      See    the  tract  of  the  corporation  should  force  upon 

titles    BANKS    AND    BANKING,   vol.    3,  it   a   perpetuity   of   existence,    contrajy   to 

p.    197;    RECEIVERS.  public   policy,  and   the   nature  and   objects 

81.  Insolvency. — Easton  v.  Iowa,  188  of  its  charter.  Chicago  Life  Ins.  Co.  v. 
U.  S.  220,  235,  47  L.  Ed.  452.  See  ante,  Needles,  113  U.  S.  574,  584,  28  L.  Ed. 
"Insolvency,"  XVII,  A.  1084;  Mumma  v.  Potomac  Co.,  8  Pet.  281, 

Insolvency    as    ground    for    dissolution,  287,  8   L.   Ed.  945. 
see     post,     "Causes     of     Dissolution     and  Although    doubts    have    often    been    ex- 
Forfeiture,"  XVII,  B,  4.  pressed    whether    a    private    corporation 

82.  By  sale  of  property,  etc. — Rochester  can   be  dissolved  by  the   surrender  of  its 
R.  Co.  V.  Rochester,  205  U.  S.  236,  256,  51  corporate     franchise     into     the     hands     of 
L.    Ed.    784.      See    ante,    "Corporate    Ex-  the     government.      Pennsvlvania     College 
istence   and   Formation   of   New    Corpora-  Cases,  13  Wall.  190,  215,  20  L.  Ed.  550. 
tion,"  XV,  A,  2,  a.  84.    Consent  of  state. — Swan  Land,  etc., 

83.  Voluntary  dissolution.— Chicago  Co.  v.  Frank,  148  U.  S.  603,  611,  37  L. 
Life    Ins.    Co.   v.    Needles,    113    U.    S.    574,       Ed.  577. 

584,  28  L.   Ed.  1084;   New  Orleans  Water-  And  a  statutory  proceeding  to  wind  up 

works    Co.    V.    Louisiana,    185    U.    S.    336,  a      corporation      is     not     a     common-law 

348,  46  L.  Ed.  936,  reaffirmed  in  Brewster  remedv.     Moran  v.  Sturges,  154  U.   S.  256, 

V.    Cahill,    194   U.    S.    628,    48    L.    Ed.    1158;  277.   38   L.   Ed.   981. 

Mumma    v.    Potomac    Co.,    8    Pet.    281,    8  85.    State   action   and   nature   thereof. — 

L.  Ed.  945.     See  post,  "As  to  Debts,  Con-  Planters'    Ins.    Co.    v.    Tennessee,    161    U. 
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A  private  party  cannot  take  advantage  of  the  forfeiture  of  a  corporate 
charter. '^^ 

b.  Necessity  for  Judgment  of  Ouster. — Where  there  is  no  judgment  of  ouster 
in  a  quo  warranto  proceeding  against  a  corporation,  nor  anything  in  the  jud"-- 
ment  which  prevents  them  from  continuing  to  exercise  the'  hberties  and  priv- 
ileges which  the  information  charges  them  to  have  usurped,  the  judgment  is  not 
final. ^~ 

_  4.    Causes  of  Dissoi^ution  and  Forfeiture — a.    In  General. — The  dissolu- 
tion of  corporations  is  or  may  be  effected  by  expirations  of  their  charters,  by 


S.  193,  197,  40  L.  Ed.  667;  New  Orleans, 
etc.,  Co.  V.  Louisiana,  180  U.  S.  320,  328, 
45  L.  Ed.  550.  See  Terrett  v.  Taylor,  9 
Cranch  43,  51,  3  L-  Ed.  650;  Wells  Co.  v. 
Gastonia  Cotton  Mfg.  Co.,  198  U.  S.  177, 
185,  49  L.  Ed.  1003.  See  post,  "In  Gen- 
eral," XVII,  B,  4,  a. 

"It  is  stated  by  Chancellor  Kent,  in  his 
Commentaries  (vol.  2,  p.  378,  Comstock's 
Ed.),  that  there  were  two  modes  of  pro- 
ceeding judicially  to  ascertain  and  enforce 
the  forfeiture  of  a  charter  for  default  or 
abuse  of  power;  the  one  by  scire  facias, 
the  other  by  information  in  the  nature 
of  a  quo  warranto;  both  these  modes  of 
proceeding  against  corporations  being  at 
the  instance  and  on  behalf  of  the  gov- 
ernment. The  state  must  be  a  party  to 
the  prosecution,  for  the  judgment  is  that 
the  parties  be  ousted,  and  the  franchises 
seized  into  the  hands  of  the  government." 
New  Orleans  Waterworks  Co.  v.  Lou- 
isiana, 185  U.  S.  336,  346,  46  L.  Ed.  936, 
reaffirmed  in  Brewster  v.  Cahill,  194  U. 
S.  628,  48  L.  Ed.  1158.  See,  also.  Gates 
V.  Parmly,  191  U.  S.  557,  48  L.  Ed.  301; 
Weltmer  v.  Bishop,  191  U.  S.  560,  561,  48 
L.  Ed.  302;  Coventry  v.  Davis,  193  U.  S. 
668,  48  L.  Ed.  840;  Hamburg  American 
Steamship  Co.  v.  Lennan,  194  U.  S.  629, 
48  L.  Ed.  1157;  Berlin  Iron  Bridge  Co.  v. 
Brennan,  194  U.  S.  630,  48  L.   Ed.   1158. 

Where  a  statute  authorizes  a  public 
officer  to  bring  the  company  before  a 
judicial  tribunal,  which,  after  full  op- 
portunity for  defense,  may  determine 
whether  it  is  insolvent,  or  its  condition 
such  as  to  render  its  continuance  in 
business  hazardous  to  the  public,  or 
whether  it  has  exceeded  its  corporate 
powers,  or  violated  the  rules,  restrictions 
or  conditions  prescribed  by  law,  it  is 
constitutional.  And  the  fact  that  the  suit 
is  to  be  instituted  if,  in  the  opinion  of  the 
officer,  grounds  exist,  does  not  make  the 
proceeding  harsh  or  arbitrary,  for  the 
final  judgment  must  depend  upon  the 
facts  as  established  by  competent  evi- 
dence. Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  574.  583,  28  L.  Ed.  1084;  Terrett 
V.  Taylor,  9  Cranch  43,  51,  3  L.  Ed.  650. 
See  ante,  "Under  Special  Statute,"  XIV, 
A,  2. 

A  federal  court  has  no  power  to  forfeit 
the  charter  of  a  state  corporation.  North- 
ern Securities  Co.  v.  United  States,  193 
U.  S.  197,  346,  48  L.  Ed.  679.  See  post, 
*'Power  of  Congress  Over  Territorial  and 
Eederal  Corporations,"  XVII,  C,  5,  d. 


As  to  conclusiveness  of  decision  of 
state  court,  see  the  titles  APPEAL  AND 
ERROR,  vol.  1,  pp.  706,  711;  COURTS. 

Due  process  and  equal  protection  of 
laws. — Where  the  decree  in  a  proceeding 
in  the  nature  of  quo  warranto  in  the 
states  named  against  the  corporation,  ad- 
judges the  charter,  under  color  of  which 
the  defendant  company  claimed  corpo- 
rate existence,  to  be  null  and  void,  and 
enjoins  the  officers  and  stockholders  from 
acting  as  a  corporation,  because  they 
were  incorporated  for  an  unlawful  pur- 
pose, the  property  of  the  individual  cor- 
porators is  not  in  any  way  taken  without 
due  process  of  law,  although  they  were 
not  made  parties  to  the  proceeding,  nor 
were  they  denied  the  equal  protection  of 
the  laws.  The  decree  simply  holds  the 
property  until  it  can  properly  be  dis- 
posed of  according  to  law.  New  Orleans, 
etc.,  Co.  V.  Louisiana,  180  U.  S.  320,  331, 
45  L.  Ed.  550.  See,  also,  the  titles  CON- 
STITUTIONAL LAW,  ante,  p.  1;  DUE 
PROCESS  OF  LAW. 

Against  de  facto  corporations. — See 
ante,  "De  Facto  Corporations,"  V,  A. 

Necessity  for  forfeiture  proceeding  to 
divest  title  to  land.— See  ante,  "Power  to 
Acquire  and  Hold  Lands,"  XI,  B,  2; 
"Who   May   Raise   Question,"   XI,   B,   4. 

86.  Unavailable  to  private  party.— That 
is  a  question  for  the  sovereign  power, 
which  may  waive  it,  or  enforce  it,  at  its 
pleasure.  Frost  v.  Frostburg  Coal  Co., 
24  How.  278,  283,  16  L-  Ed.  637;  Bank 
V.  Pahquioque  Bank,  14  Wall.  383,  399,  20 
L.  Ed.  840,  844.  See  County  of  Macon  v. 
Shores,  97  U.  S.  272,  277,  24  L.  Ed.  889; 
Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co., 
198  U.  S.  177,  185,  49  L.  Ed.  1003.  See 
ante,   "Nul   Tiel   Corporation,"  XIV,   E,   1. 

87.  Judgment  of  ouster  necessary. — In 
order  to  make  the  decision  a  final  one, 
the  court,  under  the  opinion  expressed 
by  them,  should  have  proceeded  to  ad- 
judge that  the  plaintiffs  in  error  do  not 
in  any  manner  use  the  privileges  and 
franchises  in  question,  and  that  they  be 
forever  absolutely  forejudged  and  ex- 
cluded from  exercising  or  using  the  same, 
or  any  of  them,  in  future.  And  semble, 
that  the  supreme  court  of  the  territory 
awarded  the  procedendo  to  the  district 
court  in  order  to  enable  it  to  proceed  to 
final  judgment,  the  supreme  court  having 
no  power  to  give  a  judgment  of  ouster, 
in  the  shape  in  which  the  case  came  be- 
fore  it.      Miners'    Bank  v.   United   States, 
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failure  of  any  essential  part  of  the  corporate  organizations  that  cannot  be  re- 
stored, by  dissolution  and  surrender  of  their  franchises  with  the  consent  of  the 
state,  by  legislative  enactment  within  the  constitutional  authority,  by  forfeiture 
of  their  franchises  and  judgment  of  dissolution  declared  in  regular  judicial  pro- 
ceedings, or  by  other  lawful  means. ^^  It  has  been  further  held  that  the  estab- 
lishment against  such  a  corporation,  before  a  judicial  tribunal,  that  it  was  in- 
solvent, or  that  its  condition  was  such  as  to  render  its  continuance  in  business 
hazardous  to  the  public;  or  that  it  had  exceeded  its  corporate  powers;  or  that  it 
had  violated  the  rules,  restrictions  or  conditions  prescribed  by  law,  constituted  a 
sufficient  reason  for  the  state,  which  created  it,  to  reclaim  the  franchises  and 
privileges  granted  to  it.^^ 

b.  Misuser  or  Nonuscr  of  Franchises. — A  private  corporation   created  by  the 
legislature  may  lose  its  franchises  by  a  misuser  or  a  nonuser  of  them.^"     It  is  no 


5  How.  213,  214,  12  L.  Ed.  121.  See,  also, 
Terrett  v.  Taylor,  9  Cranch  43,  51,  3  L. 
Ed.  650. 

The  mere  breach  of  conditions  subse- 
quent, without  judgment  of  ouster  and 
dissolution,  is  insufficient  to  terminate 
corporate  existence.  Davis  v.  Gray,  16 
Wall.   203,   223,   21   L.   Ed.   447. 

88.  Causes  generally  stated. — Swan 
Land,  etc.,  Co.  v.  frank,  148  U.  S.  603,  611, 
37   L.   Ed.    577. 

Its  authority  may  be  annihilated,  al- 
though it  has  not  abused  its  authority, 
by  an  act  of  the  legislative  body,  when 
deemed  necessary  or  convenient  to  the 
public  interest.  Chisholm  v.  Georgia,  2 
Dall.  419,  448,  1  L.  Ed.  440;  McDonogh  v. 
Murdock,  15  How.  367,  406,  14  L.  Ed. 
732. 

89.  Grounds  of  exercise. — Louisville^ 
etc.,  R.  Co.  Kentucky,  161  U.  S.  677,  697, 
40  L.  Ed.  849,  reaffirmed  in  Ornstine  v. 
Gary,  204  U.  S.  669,  51  L.  Ed.  672;  Chicago 
Life  Ins.  Go.  v.  Needles,  113  U.  S.  574, 
583,  28  L-  Ed.  1084;  Terrett  v.  Taylor,  9 
Cranch   43,   51,   3   L-    Ed.   650. 

Thus,  the  state  which  brought  a  cor- 
poration into  existence  for  the  purpose  of 
conducting  the  business  of  life  insurance 
has  implied  power  to  protect  the  people 
against  it,  when  its  further  continuance 
in  business  would  defeat  the  object  of  its 
creation,  and  be  a  fraud  upon  the  pub- 
lic, and  on  its  creditors  and  policy  holders. 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U. 
S.   574,   582,  28   L.    Ed.    1084. 

Bad  faith  and  fraud  in  organization. — 
The  good  faith  of  the  incorporators,  or 
whether  the  company  was  organized  in 
fraud  of  the  law,  are  not  matters  to  be 
inquired  into  in  ordinary  suits  between 
the  company  and  individuals  or  incor- 
porations. If  the  organization  of  the 
company  as  a  corporation  was  tainted 
with  fraud,  it  was  for  the  state,  by  some 
appropriate  proceeding,  to  annul  its 
charter.  Wells  Co.  v.  Gastonia  Cotton 
Mfg.  Co.,  198  U.  S.  177,  185,  49  L.  Ed. 
1003. 

90.  Misuser  or  nonuser. — Terrett  v. 
Taylor,  9  Cranch  43,  51,  3  L.  Ed.  650; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  663,  675,  4  L.  Ed.  629;  Illinois 
Cent.    R.    Co.    v.    Illinois,    146    U.    S.    387, 


475,  36  L.  Ed.  1018  (dissenting  opinion); 
Chisholm  v.  Georgia,  2  Dall.  419,  448,  1 
L.  Ed.  440;  Given  v.  Wright,  117  U.  S. 
648,  656,  29  L.  Ed.  1021,  where  nonuser 
is  said  to  be  one  of  the  common  grounds 
assigned  as  a  cause  of  forfeiture. 

"The  charter  of  a  corporation,  says 
Mr.  Justice  Blackstone  (2  Bl.  Com.  484), 
may  be  forfeited  through  negligence  or 
abuse  of  its  franchises,  in  which  case,  the 
law  judges,  that  the  body  politic  has 
broken  the  condition  upon  which  it  was 
incorporated,  and  thereupon  the  corpora- 
tion is  void."  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  658,  4  L.  Ed. 
629. 

"For  years  prior  to  and  at  the  time  of 
the  formation  of  this  corporation  it  was 
the  unquestionable  law  that  all  corpora- 
tions were  created  by  the  state  subject  to 
its  implied  power,  if  not  stated  in  the 
charter,  to  dissolve  the  corporation  for  a 
misue  or  for  a  nonuse  of  its  corporate 
powers  or  obligations.  The  contract  con- 
tained in  a  charter  is  always  subject  to 
this  power  residing  in  the  state.  Thus 
in  Terrett  v.  Taylor,  9  Cranch  43,  3  L.  Ed. 
650,  it  was  stated  by  the  court  (p.  51): 
'A  private  corporation  created  by  the 
legislature  may  lose  its  franchises  by  a 
misuser  or  nonuser  of  them;  and  they 
may  be  resumed  by  the  government  under 
a  judicial  judgment  upon  a  quo  warranto 
to  ascertain  and  enforce  a  forfeiture. 
This  is  the  common  law  of  the  land,  and 
is  a  tacit  condition  annexed  to  the  crea- 
tion of  every  such  corporation.'  "  New 
Orleans  Waterworks  Co.  v.  Louisiana,  185 
U.  S.  336,  346,  46  L.  Ed.  936,  reaffirmed 
in  Brewster  v.  Cahill,  194  U.  S.  628,  48 
L.  Ed.  1158;  Gates  v.  Parmly,  191  U.  S. 
557,  48  L.  Ed.  301;  Weltmer  v.  Bishop, 
191  U.  S.  560,  561,  48  L.  Ed.  302;  Coventry 
V.  Davis,  193  U.  S.  668,  48  L.  Ed.  840; 
Hamburg-American  Steamship  Co.  v. 
Lennan,  194  U.  S.  629,  48  L-  Ed.  1157; 
Berlin  Iron  Bridge  Co.  v.  Brennan,  194 
U.    S.    630,   48   L.    Ed.    1158. 

The  offenses  of  a  corporation  may  be 
such  as  to  forfeit  its  existence.  National 
Bank  v.  Graham,  100  U.  S-  699,  702,  25 
L.  Ed.  750.  Such  as  the  exaction  of  il- 
legal rates  for  services  rendered  the 
public.     New  Orleans  Waterworks   Co.   v. 
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defense  to  a  scire  facias  against  a  corporation  for  nonuser  or  abuser  of  its  fran- 
chises, that  the  state  had  incorporated  another,  was  in  part  managing  it,  and 
largely  profiting  by  it;  and  in  consequence  of  all  this,  that  the  revenues  of  the 
first_  company  were  so  far  lessened  that  it  could  observe  its  charter  no  better  than 
it  did.  No  exclusive  privileges  having  been  granted,  no  contract  was  impaired 
by  so  doing.^^ 

c.  Failure  to  Bled  Trustees. — The  franchise  of  a  corporation  is  not  taken 
away  or  surrendered,  nor  is  the  corporation  dissolved,  by  the  mere  failure  to 
elect  trustees. ^2 

5.  Waivkr  of  Forfeiture. — The  right  of  the  state  to  release  its  claim  to  a 
penalty  for  breach  of  a  charter  provision  by  a  corporation  is  not  disputed.    Cer- 


Louisiana,  185  U.  S.  336,  352,  46  L.  Ed. 
930. 

The  right  of  a  corporation  to  exist  as 
a  corporation,  and  authority,  in  that 
capacity,  to  conduct  the  particular  busi- 
ness for  which  it  was  created,  were 
granted,  subject  to  the  condition  that  the 
privileges  and  franchises  conferred  upon 
it  should  not  be  abused,  or  so  employed 
as  to  defeat  the  ends  for  which  it  was  es- 
tablished, and  that,  when  so  abused  or 
misemployed,  they  might  be  withdrawn 
or  reclaimed  by  the  state,  in  such  way  and 
by  such  modes  of  procedure  as  were  con- 
sistent with  law.  Although  no  such  con- 
dition is  expressed  in  the  company's 
charter,  it  is  necessarily  implied  in  every 
grant  of  corporate  existence.  Terrett  v. 
Taylor,  9  Cranch  43,  51,  3  L.  Ed.  650; 
Angell  &  Ames  on  Corporations,  9th  Ed., 
§  774,  note.  New  Orleans  Waterworks 
Co.  V.  Louisiana,  185  U.  S.  336,  347,  46 
L.  Ed.  936,  reaffirmed  in  Brewster  v. 
Cahill,  194  U.  S.  628,  48  L.  Ed.  1158; 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U. 
S.  574,  580,  28  L-  Ed.  1084.  See,  also. 
Gates  V.  Parmly,  191  U.  S.  557,  48  L.  Ed. 
301;  Weltmer  v.  Bishop,  191  U.  S.  560, 
561,  48  L.  Ed.  302;  Coventry  v.  Davis.  193 
U.  S.  668,  48  L.  Ed.  840;  Hamburg 
American  Steamship  Co.  v.  Lennan,  194 
U.  S.  629,  48  L.  Ed.  1157;  Berlin  Iron 
Bridge  Co.  v.  Brennan,  194  U.  S.  630,  48 
L.  Ed.  1158;  Eagle  Ins.  Co.  v.  Ohio,  153 
U.  S.  446.  454,  38  L-  Ed.  778;  Louisville, 
etc.,  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
697,  40  L.  Ed.  849,  reaffirm^rl  '"  O-^^tine 
V.  Cary,  204  U.  S.  669,  51  L-   Ed.   672. 

In  Mumma  v.  Potomac  Co.,  8  Pet.  281, 
287,  8  L.  Ed.  945,  it  was  said:  "A  cor- 
poration, by  the  very  terms  and  nature 
of  its  political  existence,  is  subject  to  a 
dissolution,  by  a  surrender  of  its  cor- 
porate franchises,  and  by  a  forfeiture  of 
them  for  willful  misuse  and  nonuse. 
Every  creditor  must  be  presumed  to  un- 
derstand the  nature  and  incidents  of  such 
a  body  politic,  and  to  contract  with 
reference  to  them.  And  it  would  be  a 
doctrine  new  in  the  law  that  the  ex- 
istence of  a  private  contract  of  the  cor- 
poration should  force  upon  it  a  perpetuity 
of  existence,  contrary  to  public  policy, 
and  the  nature  and  objects  of  its  charter." 
New  Orleans  Waterworks  Co.  v.  Lou- 
isiana,  1S5   U.   S.    336,   348,   46    L.    Ed.   936, 


reaffirmed  in  Brewster  v.  Cahil).  194  U.  S. 
628,  48  L.  Ed.  1158;  Chicago  Life  Ins.  Co. 
V.  Needles,  113  U.  S.  574,  584,  28  L.  Ed. 
1084.  See,  also.  Gates  v.  Parmly,  191  U. 
S.  557,  48  L.  Ed.  301;  Weltmer  v.  Bishop, 
191  U.  S.  560,  561,  48  L.  Ed.  302; 
Coventry  v.  Davis,  193  U.  S.  668,  48  L. 
Ed.  840;  Hamburgh-American  Steamship 
Co.  V.  Lennan,  194  U.  S.  629,  48  L.  Ed. 
1157;  Berlin  Iron  Bridge  Co.  v.  Brennan 
194  U.  S.  630,  48  L.   Ed.  1158. 

Quaere,  when,  if  ever,  a  corporation  can 
cease  to  operate  without  forfeiture  of  its 
franchises,  upon  the  excuse  that  it  cannot 
go  forward  because  of  expense  and  want 
of  remuneration.  Gibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  396,  411,  32  L.  Ed. 
979. 

Louisiana. — "That  the  state  has  power 
to  forfeit  the  charter  of  a  corporation 
for  an  abuse  of  its  privilege  is  recognized 
as  the  law  of  Louisiana.  The  Civil  Code 
of  that  state,  art.  447,  has  for  many  years 
authorized  a  proceeding  in  the  nature  of 
a  quo  warranto  to  forfeit  the  charter  for 
misuse,  and  it  has  been  held  that  such 
article  applies  to  every  charter  granted 
since  its  adoption."  New  Orleans  Water- 
works Co.  V.  Louisiana,  185  U.  S.  336,  349, 
46  L.  Ed.  936,  reaffirmed  in  Brewster  v. 
Cahill,   194  U.   S.  628,  48  L.  Ed.  1158. 

91.  Defense  that  state  has  impaired 
contract. — Turnpike  Co.  v.  State,  3  Wall. 
210,  18  L.  Ed.  180.  See  ante,  "Remedy 
for  Infringement  and  Jurisdiction,"  VIII, 
C,  6. 

92.  Failure  to  elect  trustees. — Speer  v. 
Colbert,  200  U.  S.  130,  144,  50  L.  Ed.  403; 
Trustees  for  Vincennes  University  v. 
Indiana,   14  How.   268,  272,   14  L.   Ed.  416. 

If  the  board  of  trustees,  by  a  failure  to 
elect  when  vacanries  occurred,  or  through 
any  other  means,  became  reduced  to  a 
less  number  than  was  authorized  to  act 
by  the  charter,  the  corporation  was  not 
thereby  dissolved.  In  such  a  case,  its 
franchises  would  be  suspended  only  until 
its  functions  were  restored  by  legislative 
action.  If,  therefore,  the  corporation  by 
nonuser  had  become  liable  to  a  judicial 
process  of  forfeiture,  after  such  legislative 
act,  such  a  procedure  could  not  be  in- 
stituted. Trustees  for  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  272,  14 
L.  Ed.  410. 
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tainly  the  power  to  do  so  is  too  well  settled  to  admit  of  controversy.    The  re- 
peal of  the  law  imposing  the  penalty  is  of  itself  a  remission. ^^^ 

C.  Effects  and  Consequences. — See  ante,  "Consolidation  and  Succes- 
sion," XV.  On  rights  and  liabilities  of  stockholders,  see  the  title  Stock  and 
Stockhoi^ders. 

1.  A.S  TO  Powers  Generally. — Semble,  that  a  merely  formal  conveyance,  ex- 
ecuted after  the  expiration  of  the  charter,  merely  carrying  out  in  form  what  was' 
already  completed  and  carried  out  in  substance,  is  valid. ^'^ 

Effect  on  License. — A  naked  license  belonging  to  a  corporation  to  make  and 
sell  a  patented  article  as  a  part  of  its  business,  if  it  existed,  was  a  mere  personal 
one,  and  not  transferable,  and  was  extinguished  with  the  dissolution  of  the  cor- 
poration.^^ 

2.  As  TO  Debts,  Contracts  and  Other  Liabilities. — Statement  of  Mod- 
ern Rule. — The  ancient  doctrine,  that,  upon  the  repeal  of  a  private  corporation, 
its  debts  were  extinguished,  and  its  real  property  reverted  to  its  grantors,  and  its 
personal  property  vested  in  the  state,  has  been  so  far  modified  by  modern  adju- 
dications, that  a  court  of  equity  will  now  lay  hold  of  the  property  of  a  dis- 
solved corporation,  and  administer  it  for  the  benefit  of  its  creditors  and  stock- 
holders. The  obligation  of  contracts,  made  whilst  the  corporation  was  in  exist- 
ence, survives  its  dissolution;  and  the  contracts  may  be  enforced  by  a  court  of 
equity,  so  far  as  to  subject,  for  their  satisfaction,  any  property  possessed  by  the 
corporation  at  the  time.  In  the  view  of  equity,  its  property  constitutes  a  trust 
fund  pledged  to  the  payment  of  the  debts  of  creditors  and  stockholders.^^    And 


93.  Waiver. — Maryland  v.  Baltimore, 
etc.,  R.  Co.,  3  How.  534,  552,  11  L.  Ed. 
714.  See,  also,  United  States  v.  The 
Schooner  Peggy,  1  Cranch  103,  104,  2  L. 
Ed.  49;  The  General  Pinkney  v.  United 
States,  5  Cranch  281,  3  L.  Ed.  101;  United 
States  V.  The  Ship  Helen,  6  Cranch  203, 
3  L-  Ed.  199;  Trustees  for  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  272,  14  L. 
Ed.  416,  where  it  was  waived  by  a  legis- 
lative act  restoring  its  functions  to  a  sus- 
pended  corporation. 

94.  As  to  powers. — The  fact  that  a 
corporate  charter  has  expired  before  a 
deed  by  the  corporation  is  executed  will 
not  necessarily  invalidate  the  deed,  where 
the  entire  transaction  had  been  concluded, 
with  that  exception,  years  before,  and  the 
conveyance  was  merely  to  carry  it  out 
in  form.  Certainly  stockholders  of  the 
grantee  corporation,  who  have  long 
acquiesced,  cannot  object.  Branch  v. 
Jesup,  106  U.   S.  468,  487,  27  L.   Ed.  279. 

"Rules  applicable  to  a  going  corpora- 
tion remain  applicable,  notwithstanding 
it  mny  have  become  insolvent  and  ceased 
to  carry  on  its  operations,  where,  as  in 
this  case,  it  continues  in  the  possession 
and  exercise  of  all  corporate  powers  es- 
sential to  the  collection  of  debts,  the  en- 
forcement of  liabilities  and  the  applica- 
tion of  assets  to  the  payment  of  credit- 
ors." Glenn  v.  Liggett,  135  U.  S.  533,  543, 
34  L.  Ed.  262;  Hawkins  v.  Glenn,  131  U. 
S.   319,   331,   33  L.   Ed.    184. 

95.  License. — Hapgood  v.  Hewitt,  119 
U.  S.  226,  233,  30  L.  Ed.  369.  See  the  ti- 
tles ASSIGNMENT^,  vol.  2,  p.  569;  PAT- 
ENTS. 

96.  Effect  on  debts,  contracts,  etc. — 
Meriwether    v.    Garrett,    102    U.    S.    472, 


512,  26  L.  Ed.  197;  Broughton  v.  Pensa- 
cola,  93  U.  S.  266,  268,  23  L.  Ed.  896. 

"Valid  contracts  made  by  a  corporation 
survive  even  its  dissolution  by  voluntary 
surrender  or  sale  of  its  corporate  fran- 
chises, and  the  creditors  of  the  corpora- 
tion, notwithstanding  such  surrender  or 
sale,  may  still  enforce  their  claims  against 
the  property  of  the  corporation  as  if  no 
such  surrender  or  sale  had  taken  place." 
Railroad  Co.  v.  Howard,  7  Wall.  392,  410. 
19  L.  Ed.  117.  See  Shields  v.  Ohio,  95  U. 
S.  319,  324,  24  L-  Ed.  357;  Curran  V.  Ar- 
kansas, 15  How.  304,  14  L.  Ed.  705. 

"In  the  Mumma  v.  Potomac  Co.,  8  Pet. 
281,  8  L.  Ed.  945,  it  held  that  the  assign- 
ment of  all  the  property  of  a  corporation 
and  the  surrender  and  cancellation  of  its 
charter  with  the  consent  of  the  legisla- 
ture, did  not  defeat  the  right  of  the  judg- 
ment creditor  to  satisfaction  out  of  the 
property  which  had  belonged  to  it.  The 
power  of  courts  of  equity  in  cases  like 
these  was  recognized  as  adequate  to 
maintain  the  rights  of  the  parties  bene- 
ficially interested,  and  this  doctrine  was 
repeated  and  developed  in  Curran  v. 
Arkansas,  15  How.  304,  14  L.  Ed.  705." 
Bacon  v.  Robertson,  18  How.  480,  486,  15 
L.  Ed.  499. 

"Indeed,  if  it  be  once  admitted  that  the 
property  of  an  insolvent  trading  corpora- 
tion, while  under  the  management  of  its 
officers,  is  a  trust  fund  in  their  hands  for 
the  benefit  of  creditors,  it  follows,  that  a 
court  of  equity,  which  never  allows  a  trust 
to  fail  for  want  of  a  trustee,  would  see  to 
the  execution  of  that  trust,  although  by 
the  dissolution  of  the  corporation,  the  le- 
gal title  to  its  property  had  been  changed. 
Mumma  v.  Potomac  Co.,  8  Pet.  281.  8  L. 
Ed.  945.     *   *   *   And,  in  this  point  of  view. 
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certainly  the  mere  suspension  of  certain  of  its  powers  will  not  have  such  efifect.'^''' 

3.  As  TO  Property. — When  corporations  are  dissolved  by  writs  of  scire  facias 
or  decrees  in  equity,  at  the  suit  of  the  sovereign,  their  moneys  and  property  not 
essential  to  the  exercise  of  their  franchises  are  not  forfeited,  but  are  left  to  the 
ownership  of  the  stockholders.^^ 

4.  As  TO  Suits  by  and  against.^^ — a.  By  Corporation. — Where  the  act  of 
incorporation  had  expired,  no  action  could  be  maintained  at  law  by  the  corpora- 
tion itself. 1  But  as  the  corporation,  notwithstanding  it  may  have  ceased  the  pros- 
ecution of  the  objects  for  which  it  was  organized,  could  still  proceed  in  the  col- 
lection of  debts,  the  enforcement  of  liabilities  and  the  application  of  its  assets 
to  the  payment  of  its  creditors,  all  corporate  powers  essential  to  these  ends  re- 
mained unimpaired. 2 


the  decision  of  this  court,  in  Lenox  v. 
Roberts,  3  Wheat  373,  4  L.  Ed.  264,  is 
applicable."  Curran  v.  Arkansas,  15  How. 
304,  311,  14  L.  Ed.  705. 

The  dissolution  of  the  corporation,  un- 
der the  acts  of  Virginia  and  Maryland 
(even  supposing  the  act  of  confirmation 
of  congress  out  of  the  way),  cannot,  in 
any  just  sense,  be  considered,  within  the 
clause  of  the  constitution  of  the  United 
States  on  this  subject,  an  impairing  of  the 
obligation  of  the  contracts  of  the  com- 
pany, by  those  states,  any  more  than  the 
death  of  a  private  person  may  be  said  to 
impair  the  obligation  of  his  contracts. 
The  obligation  of  those  contracts  sur- 
vives; and  the  creditors  may  enforce  their 
claims  against  any  property  belonging  to 
the  corporation,  which  has  not  passed  into 
the  hands  of  bona  fide  purchasers;  but  is 
still  held  in  trust  for  the  company,  or  for 
the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the 
local  laws.  Mumma  v.  Potomac  Co.,  8 
Pet.  281,  8  L.  Ed.  945;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  S. 
336,  348,  46  L.  Ed.  936,  reaffirmed  in  Brew- 
ster V.  Cahill,  194  U.  S.  628,  48  L.  Ed.  1158. 

The  contracts  of  policy  holders  and 
creditors  of  an  insurance  company'  are  not 
annihilated  by  a  judgment  of  forfeiture 
and  dissolution;  for,  to  the  extent  that 
the  company  has  any  property  or  assets, 
their  interests  can  be  protected,  and  are 
protected  by  such  judgments.  Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574,  584, 
28  L.  Ed.  1084.  See  ante,  "Rights  of  Third 
Parties,"  VIH,   C,  1,  c. 

Surrender  of  mortgaged  property  to 
mortgages. — Where  a  corporation,  which 
has  given  a  mortgage  on  its  property,  has 
become  insolvent  and  can  no  longer 
carry  on  its  business,  it  is  not  only  its 
legal  obligation,  but  its  moral  duty,  to 
surrender  the  mortgaged  property  to  the 
mortgagees,  in  order  that  the  latter  may 
protect  their  interests,  and  the  president 
is  guilty  of  no  wrong  in  consenting  to  a 
judgment  and  the  immediate  issue  of 
execution  on  overdue  coupons,  although 
the  judgment  is  no  doubt  collusive  in  the 
sense  that  it  was  obtained  and  consented 
to  for  the  purpose  of  giving  the  trustees  in 
the  mortgage  a  legal  excuse  to  declare  the 
principal  and  interest  of  the  mortgage  to 
be  due  and  authorize  a  foreclosure  under 


the  terms  of  the  mortgage.  But  this 
is  not  legal  "collusion."  Dickerman  v. 
Northern  Trust  Co.,  176  U.  S.  181,  189-191, 
44    L.    Ed.    423. 

97.  Suspension  of  powers. — "It  is  not 
the  necessary  effect  of  a  repeal  of  the 
charter  to  destroy  the  obligations  of  con- 
tracts; but  if  it  were,  and  they  were  en- 
tered into  subject  to  this  liability,  upon 
what  ground  could  it  be  maintained,  that 
merely  suspending  certain  powers  of  the 
corporation,  its  existence  being  preserved, 
can  be  followed  by  any  such  consequence? 
Surely  it  is  not  the  necessary  effect  of  a 
prohibition  to  transact  new  business,  to 
destroy  contracts  already  made;  and  if 
not,  how  can  the  right  and  power  to  de- 
stroy them  be  considered  to  grow  out  of 
a  power  to  make  such  a  prohibition?" 
Curran  v.  Arkansas,  15  How.  304,  312,  14 
L.  Ed.  705. 

98.  As  to  property. — Kinkead  v.  United 
States.  150  U.  S.  483,  511,  37  L.  Ed.  1153 
(per  Shiras  and  Field,  JJ.,  dissenting). 
See  ante,  "As  to  Debts,  Contracts  and 
Other  Liabilities,"  XVII,  C,  2;  post,  "Dis- 
tribution of  Assets,"  XVII,  C,  5. 

"To  terminate  the  charter  and  thus  end 
the  legal  life  of  the  company  does  not 
take  away  its  property,  but,  on  the  con- 
trary, leaves  it  all  to  the  shareholders  of 
the  company  after  the  payment  of  its 
debts."  Lake  Shore,  etc..  R.  Co.  v.  Smith, 
173   U.   S.  684,  698,   43  L.    Ed.  858. 

And  upon  the  expiration  of  the  charter 
the  property  belongs  to  the  stockholders 
as  tenants  in  common.  Pewabic  Min.  Co. 
V.  Mason,  145  U.  S-  349,  356,  36  L.  Ed.  732. 

Charitable  corporations. — See  the  title 
CHARITIES,  vol.  3,  p.  675. 

99.  What  constitutes  dissolution  affect- 
ing suits  by  and  against. — See  ante,  "What 
Constitutes  Dissolution,"  XVII,  B,  1. 

1.  Suits  by  corporation.— Lenox  v.  Rob- 
erts, 2  Wheat.  373,  376,  4  L.   Ed.  264. 

By  assignees.— See  the  title  ASSIGN- 
MENTS FOR  BENEFIT  OF  CREDIT- 
ORS, vol.  2,  p.  629. 

2.  Same. — Hawkins  v.  Glenn,  131  U.  S. 
319.  331,  33  L.  Ed.  184. 

Even  if  the  charter  were  held  to  have 
expired  during  the  pendency  of  a  suit  by 
the  corporation,  it  would  not  have  neces- 
sarily affected  the  jurisdiction  of  the  court 
to  entertain  this  bill,  since  it  was  filed 
eight  months  before  that  time,  although  it 
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b.  Against  Corporation. — While  no  action  at  law  can  be  maintained  against 
a  defunct  or  dissolved  corporation,^  in  equity  the  rule  is  different.  A  creditor 
may  there  follow  the  assets  of  the  corporation  into  the  hands  of  any  one  not  a 
bona  fide  creditor  or  purchaser,  and  obtain  satisfaction  of  his  claim.'*  But  it  has 
been  held  that  this  incapacity  may  be  so  waived  by  the  receivers  of  a  dissolved 
corporation,  by  appearing  and  defending  the  action,  that  a  valid  and  binding 
judgment  against  them  may  be  rendered.^  And  a  state  legislature  may  make  provi- 
sion by  special  statute  for  a  case  in  which  a  corporation  whose  functions  had 
ceased,  but  which  yet  owned  property  and  owed  debts  therein,  might  be  sued 
and  the  property  subjected  to  the  payment  of  those  debts. ^ 

Creditors'  Suits. — See  ante,  "In  General,"  XIV,  A,  1.  See  the  title  Crii;d- 
iTORs'  Suits. 


might  have  affected  the  right  of  the  com- 
plainant to  a  decree.  City  R.  Co.  v.  Citi- 
zens' St.  R.  Co.,  166  U.  S.  557,  564,  41  L. 
Ed.  1114. 

By  banks.— See  the  title  BANKS  AND 
•BANKING,  vol.  3,  p.  178. 

Suits    by    stockholders. — See    the    title 
STOCK  AND  STOCKHOLDERS. 

3.  Action  at  law. — Curran  v.   Arkansas, 
15   How.   304,  311,  14   L.   Ed.   705;   Mumma 
V.  Potomac   Co.,  8   Pet.   281,  8  L.   Ed.  945; 
Hapgood  7'.  Hewitt,   119  U.  S.  226,  234,  30 
L.    Ed.   369;    Pendleton  v.   Russell,   144   U. 
S.  640,  644,  36  L.   Ed.   574;  National   Bank 
V.  Colby,  21  Wall.  609,  615,  22   L.   Ed.  687. 
Where  the  act  incorporating  a  new  com- 
pany   to    succeed    another,    declares,    that 
upon    such    surrender    and    acceptance    by 
the  old  or  Potomac  corporation  "the  char- 
ter of  the  Potomac  Company  shall  be,  and 
the  same  is  hereby,  vacated  and  annulled, 
and    all    the    powers    and    rights    thereby 
granted    to    the    Potomac    Company    shall 
be   vested   in    the   company   hereby   incor- 
porated,"  by  this   provision   the    Potomac 
Company  ceased  to  exist,  and  a  scire  fa- 
cias  on   a  judgment  obtained  against  the 
company,    before    it    was    so    determined, 
cannot   be    maintained;   for    a    scire   facias 
cannot  be  maintained,  and  a  judgrnent  had 
thereon,   against   a   dead   corporation,   any 
more  than  against  a  dead  man.    Mumma 
V.  Potomac  Co.,  8  Pet.  281,  8  L.   Ed.  945._ 
"With  the  forfeiture  of  its  rights,  privi- 
leges, and  franchises  the  corporation  was 
necessarily    dissolved,    as    the    decree    ad- 
judged.     Its    existence    as    a    legal    entity 
was   thereupon   ended;   it   was   then   a   de- 
funct  institution,   and   judgment   could   no 
more  be  rendered  against  it  in  a  suit  pre- 
Aaously  commenced   than   judgment   could 
be    rendered    against    a    dead    man    dying 
pendente  lite.     This   is   the   rule  with   re- 
spect to  all  corporations  whose  chartered 
existence   has   come   to  an   end.   either   by 
lapse   of  time  or  decree  of   forfeiture,  un- 
less, by  statute,  pending  suits  be  allowed 
to    proceed   to   judgment    notwithstanding 
such  dissolution.     The  prolongation  of  the 
corporate  life  for  this  specific  purpose  as 
much    requires    special    legislative    enact- 
ment as  does  the  original  creation  of  the 
corporation."      National    Bank    v.    Colby, 
21    Wall.    609,    615,    22    L.    Ed.    687.       See 
Chemical  Nat.  Bank  v.   Hartford  Deposit 


Co.,  161  U.  S.  1,  4,  40  L.  Ed.  595.  See, 
also,  Pendleton  v.  Russell,  144  U.  S.  040. 
644,  645,  36  L-  Ed.  574,  citing  Booth  v. 
Clark,  17  How.  322,  15  L.  Ed.  164;  Reyn- 
olds V.  Stockton,  140  U.  S.  254,  35  L.  Ed. 
464.     See   the   title    RECEIVERS. 

4.     In    equity. — Curran    v.    Arkansas,    15 
How.  304,  311,  14  L.  Ed.  705. 

"Whatever  technical  difficulties  exist 
in  maintaining  an  action  at  law  by  or 
against  a  corporation  after  its  charter  has 
been  repealed,  in  the  apprehension  of  a 
court  of  equity,  there  is  no  difficulty  in  a 
creditor  following  the  property  of  the 
corporation  into  the  hands  of  anyone  not 
a  bona  fide  creditor  or  purchaser,  and  as- 
serting his  lien  thereon,  and  obtaining 
satisfaction  of  his  just  debt  out  of  that 
fund  specifically  set  apart  for  its  pay- 
ment when  the  debt  was  contracted,  and 
charged  with  a  trust  for  all  the  creditors 
when  in  the  hands  of  the  corporation; 
which  trust  the  repeal  of  the  charter  does 
not  destroy.  Chancellor  Kent,  in  2  Com. 
307,  n.,  says,  'The  rule  of  the  common  law 
has  in  fact  become  obsolete.  Has 
never  been  applied  to  insolvent  or  dis- 
solved moneyed  corporations  in  England. 
The  sound  doctrine  now  is,  as  shown  by 
statutes  and  judicial  decisions,  that  the 
capital  and  debts  of  banking  and  other 
moneyed  corporations,  constitute  a  trusi 
fund  and  pledge  for  the  payment  of  cred; 
itors  and  stockholders,  and  a  court  cf 
equity  will  lay  hold  of  the  fund,  and  see 
that  it  be  duly  collected  and  applied.' " 
Curran  v.  Arkansas,  15  How.  304,  311,  312, 
14  L.  Ed.  705.  See,  also,  Hapgood  v. 
Hewitt,  119  U.  S.  226,  234.  30  L.  Ed.  369; 
Railroad  Co.  v.  Howard,  7  Wall.  392,  410, 
19  L.  Ed.  117;  Meriwether  v.  Garnett,  102 
U.  S.  472,  526,  26  L.  Ed.  197,  per  Strong. 
J.,  dissenting;  Bacon  v.  Robertson,  18 
How.  480,  486,  15  L-  Ed.  499;  Scammon 
V.  Kimball,  92  U.  S.  362,  367,  23  L.  Ed. 
483. 

5.  Waiver  of  incapacity  by  appearance. 
— Habich  v.  Folger,  20  Wall.  1,  22  L.  Ed. 
307.  See,  also,  Pendleton  v.  Russell,  144 
U.  S.  640,  644,  36  L-  Ed.  574.  See  the  title 
APPEARANCES,  vol.  2,  p.  445. 

6.  State  legislation. — McGoon  v.  Scales, 
9  Wall.  23,  31.  19  L-  Ed.  545.  See  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  198. 
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5.   Distribution  of  Assets. — General  Assignment  in  Anticipation  of  Ex- 
piration of  Charter. — See  ante,  "Compositions  or  Assignments,"  XI,  F,  2. 
Liability  of  Directors  Conducting  Business  after  Dissolution. — See  the 

title  Officers  and  Agents  of  Private  Corporations. 

On  Dissolution  of  Charitable  Corporations  and  Failure  or  Illegality 
of  Objects. — See  the  title  Charities,  vol.  3,  pp.  696,  697. 

a.  Right  of  Stockholders  to  Sale  and  Distribution. — The  right  of  the  stock- 
holders, in  the  absence  of  special  agreement,  is  to  a  sale  of  the  assets  and  their 
conversion  into  money  for  distribution  after  payment  of  debts.  They  do  not 
differ  from  those  of  a  partnership  on  its  dissolution.'''  Any  surplus,  after  pay- 
ment of  liabilities,  belongs,  by  the  general  laws  of  equity,  to  the  stockholders. ^ 
But  the  liability  of  a  corporation  to  its  stockholders  on  account  of  their  stock  is 
not  a  debt.  The  shares  of  a  stockholder  represent  his  proportion  of  the  prop- 
erty of  a  corporation ;  and,  upon  the  winding  up  of  its  affairs,  the  assets  re- 
maining after  all  liabilities  are  discharged  are  for  division  among  the  stockhold- 
ers, according  to  their  respective  interests.  The  payment  to  stockholders  upon 
such  a  division  is  for  a  dividend  of  the  property  divided,  not  for  a  debt  owing 
by  the  corporation.^ 


7.  Mason  v.  Pewabic  Min.  Co.,  133  U. 
S.  50,  59,  33  L.  Ed.  524.  See  the  title 
PARTNERSHIP. 

As  to  liability  of  directors  carrying  on 
business  without  distribution,  see  the  title 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE CORPORATIONS. 

Where  the  estimate  of  the  value  of  the 
property  which  is  to  be  transferred  to  the 
new  corporation  and  the  new  set  of  stock- 
holders is  an  arbitrary  estimate  made  by 
the  majority,  and  without  any  power  on 
the  part  of  the  dissenting  stockholders  to 
take  part,  or  to  exercise  any  influence,  in 
making  this  estimate,  the  latler  are  there- 
fore reduced  to  the  proposition  that  they 
must  go  into  this  new  company,  however 
much  they  may  be  convinced  that  it  is 
not  likely  to  be  successful,  or  whatever 
other  objections  they  may  have  to  becom- 
ing members  of  that  corporation,  or  they 
must  receive  for  the  property  which  they 
have  in  the  old  company  a  sum  which  is 
fixed  by  those  who  are  buying  them  out. 
The  injustice  of  this  needs  no  comment. 
If  this  be  established  as  a  principle  to 
govern  the  winding  up  of  dissolving  cor- 
porations, it  places  any  unhappy  mi- 
nority, as  legards  the  interest  which  they 
have  in  such  corporation,  under  the  abso- 
lute control  of  a  majority,  who  may 
themselves,  as  in  this  case,  constitute  the 
new  company,  and  become  the  purchasers 
of  all  the  assets  of  the  old  company  at 
their  own  valuation.  Mason  v.  Pewabic 
Min.    Co.,   133  U.   S.   50,   58,  33  L.   Ed.   524. 

"We  do  not  say  that  there  may  not  be 
circumstances  presented  to  a  court  of 
chancery,  which  is  winding  up  a  dissolved 
corporation  and  distributing  its  assets, 
that  will  justify  a  decree  ascertaining 
their  value,  or  the  value  of  certain  parts 
of  them,  and  making  a  distribution  to 
partners  or  shareholders  on  that  basis; 
hwi  this  is  not  the  general  rule  by  which 
the  property  in  such  cases  is  disposed  of 
in  the  absence  of  an  agreement."  Mas>>n 
V.  Rpwabic  Min.  Co.,  133  U.  S.  50,  63,  33 
L.    Ed.   524.     See   post,   "Right   of   Stock- 


holders   to    Buy    at    Sale    of    Property," 
XVII,  C,  5,  e. 

8.  Right  to  surplus. — Mormon  Church 
V.  United  States,  136  U.  S.  1,  47,  34  L.  Ed. 
481.  See,  also.  Mormon  Church  v.  United 
States,  140  U.  S.  665,  35  L.  Ed.  592;  Lum 
V.  Robertson,  6  Wall.  277,  18  L.  Ed.  742; 
Bacon  v.  Robertson,  18  How.  480,  15  L. 
Ed.  499.  See  ante,  "As  to  Pioperty 
Rights,"  XVII,   C,  3. 

Where  a  corporate  charter  is  forfeited 
on  quo  warranto  and  the  corporation  is 
dissolved,  and  a  trustee,  appointed  by  ju- 
dicial order  made  under  statute  to  collect 
the  debts  due  to  it  and  apply  them  to  the 
payment  of  debts  which  it  owes,  does  so 
collect  them  and  pay,  any  surplus,  by  che 
laws  of  Mississippi,  and  by  the  general 
laws  of  equity,  will  belong  to  the  stock- 
holders. The  trustee  cannot  deny  the 
title  of  the  stockholders  to  a  distribution. 
Lum  V.  Robertson,  6  Wall.  277,  18  L.  Ed. 
742,  affirming  Bacon  v.  Robertson,  18  How. 
480,  15  L.  Ed.  499,  where  the  English 
cases  on  this  point  are  examined. 

The  modern  rules  of  the  English  courts 
have  been  adopted  in  the  United  States, 
extending  the  protection  of  chancery  over 
tU;  civil  rights  of  members  of  moneyed 
corporations,  and  recognizing  the  exist- 
ence of  distinct  and  individual  rights  in 
their  capital  and  business.  Bacon  v.  Rob- 
ertson, 18  How.  480,  486,  15  L.  Ed.  499. 

Nor  can  a  delinquent  be  permitted  to 
show  (not  having  a  meritorious  defense 
to  the  suit)  that  the  former  trustee,  the 
nominal  plaintiff,  in  whose  name  the  suit 
is  brought,  is  no  longer  the  real  party  in 
interest.  Lum  v.  Robertson,  6  Wall.  277, 
280,    18    L.   Ed.   742. 

A  delinquent  debtor  cannot  in  such  case 
plead  the  judgment  of  forfeiture  as 
against  a  trustee  seeking  to  reduce  his 
debt  to  money  for  the  benefit  of  the  stock- 
holders. Lum  V.  Robertson,  6  Wall.  277. 
18    L.    Ed.    742. 

As  to  suits  to  enforce,  see  ante,  ''By 
Corporation,"   XVII,   C,   3,   a. 

9.  "When  a  corporation  is  to  be  wound 
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Where  an  act  of  incorporation  is  repealed,  few  questions  of  difficulty 
can  arise.  Equity  takes  charge  of  all  the  property  and  effects  which  survive  the 
dissolution,  and  administers  them  as  a  trust  fund,  primarily  for  the  benefit  of 
the  creditors.  If  anything  is  left,  it  goes  to  the  stockholders.  Even  the  executory 
contracts  of  the  defunct  corporation  are  not  extinguished.^*^ 

Personal  and  real  property  acquired  by  the  corporation  during  its  law- 
ful existence,  rights  of  contract,  or  choses  in  action  so  acquired,  and  which  do  not 
in  their  nature  aepend  upon  the  general  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  a  repeal ;  and  the  courts  may,  if  the  legislature  does  not  pro- 
vide some  special  remedy,  enforce  such  rights  by  the  means  within  their  power. 
The  rights  of  the  shareholders  of  such  a  corporation,  to  their  interest  in  its  prop- 
erty, are  not  annihilated  by  such  a  repeal,  and  there  must  remain  in  the  courts 
the  power  to  protect  those  rights,  although  no  definition,  at  once  comprehensive 
and  satisfactory,  can  be  here  laid  down  of  what  those  rights  and  powers  are 
that  remain  to  the  stockholders  and  the  creditors  of  such  a  corporation  after 
the  act  of  repeal. ^^ 

b.  Superior  Rights  of  Creditors. — The  bona  fide  and  just  creditor  of  a  cor- 
poration, dissolved  under  a  judicial  sentence  for  a  breach  in  its  charter,  has  a 
claim  upon  the  corporate  property  for  the  satisfaction  of  his  debt,  apart  from 
the  reservation  in  the  act  of  the  legislature  which  directed  the  prosecution  for 
the    forfeiture. 12 


up,  there  is  not,  ordinarily,  a  necessity 
for  an  account  of  profits.  After  the  lia- 
bilities are  paid,  the  remaining  assets  b«- 
long  to  the  stockholders,  and  all  that  need 
be  done  is  to  make  the  proper  divisic^n. 
For  that  purpose,  it  is  quite  immatitrial 
whether  what  remains  is  profit  or  capi- 
tal. In  either  case,  it  belongs  to  the 
stockholders,  and  is  to  be  distributed 
among  them  pro  rata.  Such  a  division 
produces  a  dividend — that  it  to  sa\^  a 
part  or  share  of  the  thing  divided.  If  the 
division  is  of  profits,  then  the  dividend 
is  of  profits;  if  of  capital,  then  of  capital. 
The  dividends  declared  by  a  corporation 
in  business  usually  are,  and,  except  under 
special  circumstances,  always  should  Ik-, 
from  profits.  Hence,  the  word  fre- 
quently carries  with  it  the  idea  of  a  diyi- 
sion  of  profits;  but  that  is  not  necessarily 
its  only  meaning.  Its  special  signification, 
in  any  particular  case,  is  always  dependent 
upon  the  character  of  the  thing  divided." 
Eyster  v.  Centennial  Board,  94  U.  S.  500, 
503.   504.    24   L-    Ed.    188. 

"If  the  impaired  capital  is  made  good 
out  of  the  profits,  it  will  be  for  the  pur- 
poses of  distribution  only.  Indirectly, 
therefore,  a  division  of  the  capital  unim- 
paired would  operate  as  a  dividend  of 
profits,  because,  before  the  stockholders 
could  be  paid  in  full  the  receipts  of  the 
business  must  be  applied  to  supply  the 
deficiency  arising  from  depreciation.  Such 
a  dividend  is  prohibited."  Eyster  v.  Cen- 
tennial Board,  94  U.  S.  500,  505,  24  L.  Ed. 
188. 

10.  Effect  of  repeal  of  charter. — 
Shields  v.  Ohio,  95  U.  S.  319,  324.  24 
L.  Ed.  357;  Curran  v.  Arkansas,  15  How. 
304,  14  L-  Ed.  705;  Farrington  v.  Tennes- 
see, 95  U.  S.  679,  24  L.  Ed.  558.  See  ante, 
"Corporate  Property  as  Trust  Fund,"  II, 
E;    "Conditions     and      Consequences      of 


Amendment  or   Repeal,"  VIII,   C,  4,  g. 

11.  Right  of  property  and  contracts  un- 
affected.— Greenwood  v.  Freight  Co.,  105 
U.    S.    13,   19,   26  L.   Ed.   961. 

12.  Creditors'  right. — Bacon  v.  Robert- 
son, 18  How.  480,  487,  15  L.  Ed.  499; 
Eyster  v.  Centennial  Board,  94  U.  S.  500, 
24  L.  Ed.  188;  Wabash,  etc.,  R.  Co.  v. 
Ham,  114  U.  S.  587,  29  L.  Ed.  235;  Shields 
V.  Ohio,  95  U.  S.  319,  24  L.   Ed.  357. 

In  the  distribution  of  the  moneys  re- 
maining in  the  treasury  of  the  Centennial 
Board  of  Finance  at  the  close  of  that  cor- 
poration, as  provided  for  in  §  10  of  the 
act  of  congress  of  June  1,  1872  (17  Stat. 
203),  the  appropriation  of  $1,500,000,  made 
by  the  act  of  Feb.  16,  1876  (19  Stat. 
3),  had  to  be  paid  into  the  treasury  of  the 
United  States  before  any  division  of  as- 
sets was  made  among  the  stockholders  in 
satisfaction  and  discharge  of  the  capital 
stock.  Eyster  v.  Centennial  Board,  94  U. 
S.   500,  24  L.   Ed.   188. 

"Congress  might  have  advanced  the 
money  by  loan  as  well  as  upon  the  condi- 
tion it  did  impose.  It  might  also  have 
subscribed  to  the  stock.  If  a  loan  had 
been  made,  and  there  had  been  no  waiver 
of  the  legal  rights  of  the  government  as 
a  creditor,  this  debt  would  have  prefer- 
ence over  all  others  in  the  order  of  pay- 
ment. If  stock  had  been  taken,  the  gov- 
ernment would  have  participated  in  the 
final  distribution  like  an}'-  other  stock- 
holder. It  seemed  best,  however,  not  to 
adopt  either  of  these  plans,  and  another 
was  devised,  by  which  creditors  were 
given  a  preference,  and  the  United  States 
remitted  for  their  indemnity  to  the  fund 
which  might  remain  after  all  the  debts 
were  paid.  To  this  the  corporation  as- 
sented, and  the  stockholders  cannot  now 
complain.  Creditors  were  protected,  and 
stockholders  not  injured."     Eyster  v.  Cen- 
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c.  Laiv  Applicable — Nonuscr  and  Reversion. — Where  an  incorporation  took 
place  under  an  act,  so  far  as  same  was  applicable,  which  provided  for  its  own 
future  amendment  by  the  legislature,  except  as  to  rights  of  property  acquired 
thereunder,  and  a  revision  of  the  Code  was  enacted  before  such  incorporation, 
but  taking  effect  after  same,  which  changed  the  law  as  to  reversion  of  property 
for  nonuser,  and  which  was  in  express  terms  made  applicable  to  all  corporations 
previously  incorporated  under  the  aforesaid  prior  act  and  still  in  existence  when 
the  Code  went  into  operation,  the  disposition  of  its  property,  upon  aban- 
donment and  nonuser  afterwards  occurring,  was  governed  by  this  revision.^^ 
No  forfeiture  of  the  title  of  a  corporation  to  its  property,  on  the  ground  of  an 
abandonment,  can  be  enforced,  except  by  the  state,  and  on  payment  to  the  com- 
pany of  the  value  of  the  property,  of  which,  in  consequence  of  such  abandon- 
ment, it  takes  possession. ^^ 

d.  Power  of  Congress  over  Territorial  and  Federal  Corporations. — Congress 


tennial  Board,  94  U.  S.  500,  505,  24  L.  Ed. 
188. 

"A  law  distributing  the  property  of  an 
insolvent  trading  or  banking  corporation 
among  its  stockholders,  or  giving  it  to 
strangers,  or  seizing  it  to  the  use  of  the 
state,  would  as  clearly  impair  the  obliga- 
tion of  its  contracts  as  a  law  giving  to 
the  heirs  the  effects  of  a  deceased  natural 
person,  to  the  exclusion  of  his  creditors, 
would  impair  the  obligation  of  his  con- 
tracts." Curran  v.  Arkansas,  15  How. 
304,  312,  14  L.  Ed.  705.  See  ante,  "Cor- 
porate  Property  as  Trust   Fund,"  11,  E. 

13.  Reversion  for  nonuser,  and  law  gov- 
erning.— McConihay  v.  Wright,  121  U.  S. 
201,   30   L.    Ed.   932. 

The  Virginia  act  of  1837,  relating  to  the 
condemnation  of  land  for  railroad  pur- 
poses, provided  for  a  reversion  of  the 
property  so  acquired  to  the  original 
owner,  if  neither  the  company,  or  on  its 
default,  the  state,  should  maintain  the 
railroad  as  required  by  the  charter.  The 
Code  of  1849  contained  no  such  provision, 
but  recognized  the  absolute  property  of 
the  stockholders  in  the  property  of  the 
corporation,  after  payment  of  debts  and 
liabilities,  on  the  expiration  or  dissolu- 
tion of  the  company.  McConihay  v. 
Wright,  121  U.  S.  201,  210,  213,  30  L.  Ed. 
932. 

The  effect  of  cessation  of  operations  by 
a  mining  and  manufacturing  corporation 
of  Virginia,  incorporated  subject  to  the 
provisions  of  an  act  concerning  railroad 
companies,  so  far  as  same  is  applicable, 
is  to  be  determined,  not  by  that  act,  but 
by  the  general  code  of  1849,  passed  be- 
fore its  incorporation  but  taking  effect 
after  it,  which  operated  to  repeal  and 
amend  that  act,  so  far  as  inconsistent 
with  it,  if  it  was  applicable  to  this  cor- 
poration. Section  1,  c.  61,  of  that  Code, 
is  as  follows:  "Every  companj^  which  is 
governed  by  the  act  passed  on  the  7th 
day  of  February,  1817,  prescribing  certain 
general  regulations  for  the  incorporation 
of  turnpike  companies,  or  bv  the  act 
passed  on  the  11th  day  of  March,  1837, 
prescribing  certain  general  regulations  for 


the  incorporation  of  railroad  companies, 
and  every  company  which  after  the  com- 
mencement of  this  act  shall  be  incorpo- 
rated to  construct  any  work  of  internal 
improvement,  shall  be  governed  by  the 
provisions  contained  in  the  57th  chapter 
and  in  this  chapter,  so  far  as  they  can 
apply  to  such  company  without  violating 
its  charter."  McConihay  v.  Wright,  121 
U.  S.  201,  211,  30  L.  Ed.  932. 

The  circumstance  that  the  charter  of  a 
corporation  was  passed  after  the  enact- 
ment of  a  Code  but  before  it  went  into 
operation,  did  not  take  it  out  of  the  pro- 
visions of  the  Code  when  it  did  go  into 
effect,  but  this  circumstance  seems  en- 
tirely immaterial.  When  the  Code  went 
into  effect  the  company  was  an  existing 
corporation,  governed  in  certain  particu- 
lars by  a  prior  act.  The  Code  when  it 
went  into  effect  operated  upon  this  com- 
pany, and  from  that  time  became  a  part 
of  its  charter.  The  title  which  it  after- 
wards acquired  was,  therefore,  not  af- 
fected by  the  provisions  of  the  prior  act, 
but  was  held  by  it  in  accordance  with  the 
provisions  of  the  Code.  McConihay  v. 
Wright,  121   U.   S.  201,  214,  30  L.   Ed.  932. 

14.  Forfeiture  enforceable  only  by  state. 
—McConihay  v.  Wright,  121  U.  S.  201, 
215,   30   L.    Ed.   932. 

It  was  argued  that  by  the  general  prin- 
ciples of  the  common  law,  the  title  of  the 
company  was  forfeited  by  the  abandon- 
ment of  the  property,  and  a  cesser  of  the 
uses  for  which  only  it  could  have  been  ac- 
quired, so  that  it  reverted  to  the  original 
owners,  but  the  court  said  that  it  was  sufifi- 
cient  to  say  that  the  case  was  governed 
bv  the  Code  as  above.  McConihay  v. 
Wright,  121  U.  S.   201,  214,  30  L.   Ed.  932. 

Where  there  was  no  intentional  aban- 
donment of  the  property  by  the  company 
for  the  uses  for  which  it  was  acquired, 
but  the  company  became  insolvent,  un-» 
able  to  pay  its  debts,  and  to  carry  on  its 
business,  and  its  property  was  taken  in 
execution  by  judgment  creditors,  a  bill  in 
equity  being  filed  by  them  for  the  pur- 
pose of  subjecting  its  assets  to  the  pay- 
ment of  their  claims,  one  who  was  a  party 


800 


CORRESPONDENCE. 


had  the  power  to  repeal  the  act  of  incorporation  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints,  and  congress,  as  the  supreme  legislature  of  the  territory 
of  Utah,  had  full  power  and  authority  to  direct  the  winding  up  of  the  affairs  of 
said  church  as  a  defunct  corporation,  and  to  order  its  property  to  be  applied  to 
lawful  religious  and  charitable  uses,  conformable  as  near  as  practicable  to  those 
to  which  it  was  originally  dedicated,  which  power  was  distinct  from  that  which 
might  arise  from  the  forfeiture  and  escheat  of  the  property  under  the  act  of 
1862.13 

e.  Right  of  Stockholders  to  Buy  at  Sale  of  Property. — Where  the  term  of  ex- 
istence of  a  corporation  has  expired,  and  it  is  being  wound  up  by  a  sale  of  its 
property  under  a  decree  of  court  in  a  suit  brought  therefor  by  stockholders, 
stockholders,  although  a  minority  in  interest,  may  buy  at  such  sale,  and  the  fact 
that  they  are  acting  in  the. interest  of  a  corporation  owning  adjoining  and  rival 
mining  property  to  which  they  afterwards  conveyed  said  property,  is  not  mate- 
rial. There  was  no  wrong  or  fraud  in  this,  and  no  deception.  Each  party  evi- 
dently knew  the  interests  and  relations  of  the  other.  There  were  no  fiduciary 
relations  and  no  leave  of  court  was  necessary, ^^ 

CORPUS.— See  note   1. 

CORPUS  DELICTI.— See  the  title  Criminal  Law,  and  the  references 
given. 

CORRECT  ENTRY.— See  note  2. 

CORRESPONDENCE.— As  to  contracts  by,  see  the  title  Contracts,  ante, 
p.  552.     See,  also,  references  under  Letters. 


to  that  suit  as  a  judgment  creditor,  hold- 
ing a  judgment  for  the  amount  of  the  com- 
pensation awarded  to  him  for  the  premises 
in  controversy,  which  judgment,  among 
others,  was  paid  out  of  the  proceeds  of 
the  sale  of  the  very  property  which  his 
heirs  and  assigns  now  seek  to  recover, 
having  thus  obtained  the  benefit  of  the 
sale  on  which  the  title  of  the  appellee  is 
founded  by  receiving  a  portion  of  its  pro- 
ceeds, cannot  question  the  effect  of  that 
sale  as  a  conveyance  of  the  subsisting 
title  of  the  company  to  the  land  in  con- 
troversy. McConihay  v.  Wright,  121  U. 
S.  201,  214,  30  L.  Ed.  932.  See,  generally, 
as  to  reversion  of  condemned  property, 
the  title   EMINENT  DOMAIN. 

15.  Power  of  congress. — United  States 
V.  Mormon  Church,  150  U.  S.  145,  37  L. 
Ed.  1033.  See  same  case  on  former  ap- 
peal and  similar  holding  in  Mormon 
Church  V.  United  States,  136  U.  S.  1,  34 
L.  Ed.  481,  and  also  in  Mormon  Church  v. 
United  States,  140  U.  S.  665,  35  L.  Ed. 
592. 

The  subject  matter  involved  having 
been  disposed  of  by  the  joint  resolution 
of  congress,  judicial  action  not  being 
sought  to  be  controlled  by  the  resolution, 
but  this  court  having  indicated  the  mode 
to  be  pursued  to  ascertain  and  define  the 
particular  charitable  uses,  lawful  in  their 
character,  to  which  the  property  should 
be  devoted,  in  the  absence  of  legislation 
upon  the  subject,  and  this  appeal  from 
the  decree  of  the  court  below  to  that  end 
having  been  taken,  congress  having  now 


declared  such  uses,  this  disposition  of  the 
property  by  the  United  States  renders 
any  further  consideration  of  the  case 
here  unnecessary,  and  the  decree  below  is 
reversed  and  the  cause  remanded  to  the 
supreme  court  of  Utah  Territory  for  such 
further  proceedings  as  to  law  and  justice 
may  appertain,  in  conformity  with  the 
provisions  of  the  aforesaid  resolution  of 
congress.  United  States  v.  Mormon 
Church,  150  U.  S.  145,  148,  149,  37  L.  Ed. 
1033.  See  the  titles  CHARITIES,  vol. 
3,  p.  697;  CONSTITUTIONAL  LAW, 
ante,  p.  1. 

16.  Purchase  by  stockholders. — Pewa- 
bic  Min.  Co.  v.  Mason,  145  U.  S.  349,  357, 
36  L.  Ed.  732.  See  ante,  "Right  of  Stock- 
holders to  Sale  and  Distribution,"  XVII, 
C,  5,  a. 

1.  Corpus. — In  Jackson  v.  Ludeling,  99 
U.  S.  513,  521,  25  L.  Ed.  460,  it  is  said:  "A 
railroad  is  not  land;  it  is  a  peculiar  spe- 
cies of  property,  of  a  compound  char- 
acter, consisting  of  roadway,  embank- 
ment, superstructure,  and  equipment. 
These  constitute  the  corpus  of  the  prop- 
erty." 

2.  Correct  entry. — An  examiner  in  the 
appraiser's  department  testified  that  he 
passed  the  entry  in  question  and  endorsed 
it  correct,  it  was  held  that  this  merely 
meant  that  the  entry  was  sufficient  to 
cover  the  market  value  of  the  goods.  Rob- 
ertson V.  Bradbury,  132  U.  S.  491,  496,  33 
L.  Ed.  405.  See,  generally,  the  title 
REVENUE  LAWS. 


COST. 


801 


CORROBORATION. — As   to   corroboration   of   witnesses,   see  the   titles   Ac- 
complice:s  and  Accessorie;s,  vol.  1,  p.  67;  Witnesses. 
COSERVANTS.— See  the  title  Feleow  Servants. 
COST.— See  note   1. 


1,  Cost. — The  United  States  agreed  to 
pay  the  owners  of  a  quarry  a  certain  speci- 
fied price  for  granite.  The  owners  of  the 
quarry  agreed:  "to  furnish  all  the  labor, 
tools  and  materials  necessary  to  cut,  dress 
and  box  at  the  quarry  all  the  granite 
aforesaid;"  and  the  United  States  agreed 
to  pay  them  "in  lawful  money  of  the 
United  States,  the  full  cost  of  the  said  la- 
bor, tools  and  materials,  and  insurance  on 
the  same,  increased  by  fifteen  per  centum 
thereof."  In  construing  this  contract,  the 
court  said:  "It  being  found  as  a  fact 
that  the  petitioners  never  did  efifect  or 
pay   for   any   insurance   whatever,   we   are 

4  U  S  £.ci<.     51 


clearly  of  opinion  that  they  are  not  en- 
titled to  recover  anything  for  insurance. 
The  United  States  have  not  agreed  to  ob- 
tain insurance,  or  to  become  insurers 
themselves,  but  only  to  pay  to  the  pe- 
titioners the  'cost  of  insurance,'  which  is 
as  much  as  to  say,  reasonable  premiums 
of  insurance  paid  by  the  petitioners.  By 
the  terms  of  the  contract,  the  United 
States  are  no  more  bound  to  pay  for  in- 
surance which  has  not  been  effected,  than 
for  tools  or  materials,  which  have  not 
been  used,  or  for  labor  which  has  not 
been  performed."  Tillson  v.  United  States, 
129   U.   S.   101,   102,   103,   32   L.   Ed.   636. 
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BY  S.   BLAIR   FISHE;R. 

I.    Scope  of  Title,  803. 
II.   Right  to  and  Liability  for  Costs,   804. 

A.  In  Civil  Proceedings,  804. 

1.  Origin  and  Basis  of  Liability,  804. 

2.  Allowance  and   Apportionment,   804. 

a.  In  General,  804. 

b.  In  Original  Proceedings,  805. 

(1)  On  Final  Judgment  or  Decree,  805. 

(a)  Allowance  to   Party  Prevailing  in  Civil   Action  at 

Law,  805. 

(b)  Discretion   of   Courts   of   Equity   as   to   Allowance 

and  Apportionment,  806. 

(c)  Matters    Affecting     Allowance    or    Apportionment, 

807. 
aa.  Amount  or  Value   of  Thing   Sued   for   or   Re- 
covered, 807. 
bb.  Tender,   Payment  or  Offer  of   Judgment,  808. 
cc.  Outcome  or  Disposition  of  Case,  809. 
(aa)   Abatement,  809. 
(bb)   Dismissal,  809. 

(d)  In   Proceedings  of  Particular  Nature,  810. 

(e)  In   Proceedings  by  and  against  Particular   Parties,. 

810. 
aa.  In   General,  810. 
bb.  The  United  States,  811. 

(aa)   Liability   for   Costs,   811. 
(bb)   Right  to  Recover   Costs,  812.. 
cc.  States,  812. 
dd.  Public  Officers,  812. 
ee.  Persons   Severally  Bound  and   Severally   Sued, 

813. 
ff.  Joint  Tenants,  813. 

gg.  Liability  of  Attorney  for  Vexatiously  Increas- 
ing Costs,  813. 

(2)  On  Orders  and  in   Proceedings  before  and  after  Ver- 

dict, Judgment  or  Decree,  813. 

(a)  Before  Verdict,   Judgment  or  Decree,  813. 
aa.  Filing  Pleadings,  813. 

bb.  Amendment.   813. 
cc.  Continuance.   814. 

(b)  After  Verdict,   ludgment  or  Decree.  814. 
aa.  New  Trial,  814". 

bb.  Opening  or  Vacating  Judgments  or  Decrees,  814. 
cc.  After    Remand,    814. 

c.  In   Appellate  Proceedings.  814. 

d.  On  Removal  of   Cause,  814. 

3.  Liabilitv  of  Funds  for  Payment  of  Costs,  814. 

B.  In  Criminal  Proceedings,  815. 

1.  In  Get-ral,  815. 

2.  Liability  of  State,  815. 
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3.  Liability   of   Defendant   upon   Conviction,  815. 

4.  Liability  of  Informers  upon  Penal  Statute  or  Private  Prosecutors, 

816. 

III.   Judgment  or  Decree  for  Costs,  816. 

IV.  Taxation  of  Costs,  817. 

A.  Manner,  817. 

B.  Time,  817. 

C.  Amount  and  Items  Taxable,  817. 

1.  In   Original   Proceedings,  817. 

a.  In  General,  817. 

b.  Particular  Items,  818. 

(1)  Fees  of  Attorneys,  Solicitors  and  Proctors,  818. 

(a)  General   Provisions  as  to  Taxation,  818. 

(b)  Discretion  of  Court  as  to  Amount,  819. 

(c)  Validity   of    State    Statutes    Authorizing   Taxation 

as  Costs  in  Favor  of  Successful  Plaintiff  in  Cer- 
tain Actions,  819. 

(2)  Witness  Fees,  Expenses,  etc.,  819. 

(3)  Fees  of  Officers  of  Court,  820. 

(4)  Fees   for  Exemplifications  and  Copies  of   Papers,  821. 

(5)  Amounts  Paid  to  Printers,  821. 

(6)  Expenses  of     Preserving  Attached  Property,  821. 

c.  When    Several   Actions   Are    Instituted   against    Parties    Who 

Might  Be  Joined  in  One  Action,  821. 

2.  In  Appellate  Proceedings,  821. 

D.  Remedy  for  Erroneous  Taxation,  821. 

V.  Manner  of  Enforcing  Payment  of  Costs,  822. 

VI.    Security  for  or  Prepayment  of  Costs,  822. 

A.  Necessity,  822. 

1.  In  General,  822. 

2.  Where  United  States  the  Plaintiff,  822. 

3.  In  Appellate   Proceedings,  823. 

4.  Suits  in  Forma  Pauperis,  823. 

B.  Application,  824. 

CROSS   REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  181 ;  Ame:ndments,  vol.  1,  p.  303;  Appeai, 
AND  Error,  vol.  2,  pp.  181,  418;  Attachment  and  Garnishment,  vol.  2,  p. 
702;  Attorney  and  Client,  vol.  2,  p.  729;  Boundaries,  vol.  3,  p.  641 ;  Clerks 
OE  Court,  vol.  3,  p.  849 ;  Constitutional  Law,  ante,  p.  1 ;  Damages  ;  District 
and  Prosecuting  Attorney;  Equity;  Executions;  Filing  Pleadings  and 
Papers;  Judgments  and  Decrees;  Jurisdiction;  Jury;  Mandate  and  Pro- 
ceedings Thereon;  Motions;  Orders  oe  Court;  Parties;  Payment  into 
Court  ;  Penalties  and  Forfeitures  ;  Removal  oe  Causes  ;  Rules  oe  Court  ; 
States;  Statutes;  Summons  and  Process;  Supersedeas  and  Stay  of  Pro- 
ceedings; Tender:  Trial;  United  States;  United  States  Marshals;  Wit- 
nesses; Writ  of  Right. 

I.    Scope  of  Title. 

In  this  title  it  is  intended  to  set  out  the  decisions  of  the  United  States  supreme 
court  relating  to  the  right  to  and  liability  for  costs,  the  general  principles  con- 
trolling their  allowance  and  apportionment,  the  judgment  for  costs,  the  taxation 
of  costs,  security  for  costs,  and  the  enforcement  of  payment  of  costs ;  together 
with  such  cases  as  may  be  necessary  for  illustration  of  such  general  principles. 
As  to  costs  in  particular  proceedings  and  by  and  against  particular  persons  or 
classes  of  persons,  see  the  appropriate  titles. 
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II.    Right  to  and  Liability  for  Costs. 

A.  In  Civil  Proceedings — 1.  Origin  and  Basis  of  Liability. — In  Gen- 
eral,— Costs  in  civil  actions  at  law  are  the  creatures  of  statutes/  and  are  not 
allowed  in  the  absence  of  statutory  authority.-  At  first,  by  the  common  law,  no 
costs  were  awarded  to  either  party,  eo  nomine.^  If  the  plaintiff  failed  to  recover, 
he  was  amerced  pro  falso  clamore.  If  he  recovered  judgment,  the  defendant 
was  in  misericordia  for  his  unjust  detention  of  the  plaintiff's  debt,  and  was  not 
therefore  punished  with  the  expensa  litis  under  that  title.'*  This  being  considered 
a  great  hardship,  the  statute  of  Gloucester,  was  passed,  giving  costs  in  all  cases 
when  the  plaintiff  recovered  damages.^  This  was  the  first  statute  giving  costs, 
but  was  followed  by  other  statutes  on  the  subject;  and  the  right  to  costs  and 
the  manner  of  giving  security  therefor  is  now  and  has  been  from  an  early  date, 
the  subject  of  statutory  regulation  both  in  England  and  in  this  country.*^ 

Allowance  in  Discretion  of  Court  in  Admiralty  and  Equity. — As  to  the 
allowance  of  costs  in  admiralty  in  the  discretion  of  the  court,  see  the  title  Ad- 
miralty, vol.  1,  p.  181.  The  allowance  of  costs  in  equity  at  the  discretion  of 
the  court  will  be  treated  in  a  subsequent  portion  of  this  title." 

2.  Allowance  and  Apportionment — a.  In  General. — Within  Regulation 
and  Control  of  Legislature. — The  whole  matter  of  costs,  including  the  party 
to  or  against  whom  they  may  be  given,  the  items  or  sums  to  be  allowed,  and  the 
right  to  costs  as  depending  upon  the  nature  of  the  suit,  upon  the  amount  or  value 
of  the  thing  sued  for  or  recovered,  or  upon  other  circumstances,  is  and  always 
has  been  within  the  regulation  and  control  of  the  legislature,  exercising  its  dis- 
cretionary power  not  oppressively  to  either  party,  but  as  the  best  interests  of  the 
litigants  and  of  the  public  may  appear  to  it  to  demand,*  and  from  early  times 
this  power  has  been  exercised  through  statutes  making  different  rules  as  to  costs, 


1.  Of  statutory  origin. — Bradford  v. 
Southern  R.  Co.,  195  U.  S.  243,  49  L.  Ed. 
178;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  Ed.  66;  Antoni  v.  Greenhow, 
107  U.   S.  769,  27  L.   Ed.  468. 

2.  Not  allowed  in  absence  of  statute. — 
"By  ihe  common  law,  costs  were  not  re- 
coverable in  any  action,  real,  personal  or 
mixed.  They  were  first  given  by  the  stat- 
ute of  Gloucester,  6  Edw.  I,  c.  1,  and  sub- 
sequently, by  various  statutes;  but  courts 
do  not  allow  them,  when  not  given  by 
some  statute.  3  Com.  Dig.  205,  Costs,  A. 
1-  210,  A.  2;  6  Vin.  321;  2  Bac.  Abr.  33, 
10;  116,  A;  1  Str.  615,  617."  Rule  No.  37, 
5  Pet.  724;  dissenting  opinion  of  Bald- 
win, J.,  in  Rule  Xo.  37.  5  Pet.  724.  And 
see  cases  cited  to  preceding  text. 

3.  No  costs,  eo  nomine  at  common  law. 
—Day  v.  Woodworth.  13  How.  363,  14  L. 
Ed.  1S2;  Antoni  v.  Greenhow,  107  U.  S. 
769,  27  L.  Ed.  468;  Lowe  v.  Kansas,  163  U. 
S.    81,   41    L.    Ed.   78. 

"By  the  common  law,  costs  are  not  re- 
coverable against  the  opposite  party;  and 
he  who  requires  the  service  to  be  per- 
formed, must  pay  all  legal  charges  for 
such  service."  •  United  States  v.  Ring- 
gold, 8   Pet.   150,  8   L.   Ed.   899. 

4.  Common-law  rule  in  case  of  recovery 
or  failure  of  plaintiff. — Day  v.  Wood- 
worth,  13  How.  3G3,  14  L.  Ed.  182;  Lowe 
V.  Kansas,  163  U.  S.  81,  41  L.  Ed.  78. 

5.  Cost  first  given  by  statute  of  Glou- 
cester   (6   Edw.   1,   c.   1).— Day  v.   Wood- 


worth,  13  How.  363,  14  L.  Ed.  182.  S-e, 
also,  the  dissenting  opinion  of  Baldwin, 
J.,  in   Rule  No.  37,  5  Pet.  724. 

"This  was  the  origin  of  costs  de  in- 
cremento;  for  when  the  damages  were 
found  by  the  jurj^  the  judges  held  them- 
selves obliged  to  tax  the  moderate  fees  of 
counsel  and  attorneys  that  attended  the 
cause.  See  Bac.  Abr.  tit.  Costs.  Under 
the  provisions  of  this  statute  every  court 
of  common  law  has  an  established  system 
of  costs,  which  are  allowed  to  the  success- 
ful party  by  way  of  ainends  for  his  ex- 
pense and  trouble  in  prosecuting  his  suit." 
Day  T.  Woodworth,  13  How.  363,  14  L. 
Ed.   182. 

6.  Subject  of  statutory  regulation  in 
England  and  the  United  States. — See 
Lowe  f.  Kansas,  163  U.  S.  81,  41  L.  Ed. 
78;  Antoni  v.  Greenhow,  107  U.  S.  769, 
27    L.    Ed.    468. 

For  a  review  of  acts  of  congress  re- 
cognizing the  right  of  a  party  to  costs 
and  power  of  the  court  to  award  them  to 
almost  any  extent,  see  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  18  How.  460, 
15  L.   Ed.  449. 

7.  Allowance  in  equity  at  discretion  of 
court. — See  post,  "Discretion  of  Courts  of 
Equity  as  to  Allowance  and  Apportion- 
ment,"  II,   A,   2,   b,    (1),    (b). 

8.  Allowance  and  apportionment  under 
legislative  control. — Dissenting  opinion  in 
Gulf,  etc.,  R.  Co.  V.  Ellis,  165  U.  S.  150, 
41    L.    Ed.    66. 
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according  to  the  nature  of  the  issue,  the  amount  involved,  and  the  outcome  of  the 
suit.9 

Jurisdiction  Essential  to  Award  of  Costs. — Where  a  court  has  no  juris- 
diction of  a  case,  it  cannot  award  costs,  or  order  execution  for  them  to  issue. ^^ 

Allowance  in  Particular  Courts. — The  supreme  court  of  the  United  States 
has  power,  in  a  case  of  original  jurisdiction,  to  award  costs  against  either  of  the 
parties.^  1  As  to  allowance  by  the  supreme  court  in  the  exercise  of  its  appellate 
jurisdiction,  see  the  title  AppEai.  and  Error,  vol.  2,  p.  418.  The  circuit  court 
may  allow  costs  for  or  against  either  party  under  proper  circumstances. i- 

b.  In  Original  Proceedings — (1)  On  Final  Judgment  or  Decree — (a)  Allozv- 
ance  to  Party  Prevailing  in  Civil  Acticm  at  Law. — In  General. — From  an  early 
period,  both  in  England  and  America,  for  the  purpose  of  checking  unjust  litiga- 
tion, statutes  have  been  enacted  allowing  the  party  prevailing  in  a  civil  action  at 
law  to  recover  of  the  unsuccesful  one  the  legal  costs  which  he  has  expended  in 
obtaining  his  rights. ^^    In  some  instances,  however,  this  allowance  was  only  to 


9.  Power   exercised  from  early  date. — 

See  ante,  "Origin  and  Basis  of  Liability," 
11,  A,  1.  And  see  post.  "Matters  Affect- 
ing Allowance  or  Apportionment,"  II,  A, 
2,  b,  (1),  (c). 

"From  early  times  the  legislature  and 
the  courts,  in  England  and  America,  in 
order  to  put  a  check  on  unjust  litigation, 
have  not  only,  as  a  general  rule,  awarded 
costs  to  the  party  prevailing  in  a  civil 
action,  but  have,  not  infrequently,  re- 
quired actual  payment  of  costs,  or  security 
for  their  payment,  from  the  plaintifT  in  a 
civil  action,  or  even  from  the  prosecutor 
in  a  criminal  proceeding.  For  instance, 
plaintiffs  have  been  required,  by  general 
statute  or  by  special  order,  to  give  secu- 
rity for  the  costs  of  the  action, 
or  to  pay  the  costs  of  a  former 
suit  before  suing  again  for  the  same 
cause.  Shaw  v.  Wallace,  2  Dall.  179, 
1  L.  Ed.  339;  Hurst  v.  Jones,  4  Dall.  353,  1 
L.  Ed.  864;  Henderson  v.  Griffin,  5  Pet. 
151,  159,  8  L.  Ed.  79.  Third  persons  al- 
lowed to  intervene,  on  condition  of  giv- 
ing bond  to  pay  costs,  may  be  compelled 
to  do  so  by  attachment,  without  re- 
mitting the  payee  to  suit  upon  the  bond. 
Craig  V.  Leitensdorfer,  127  U.  S.  764,  771, 
32  L.  Ed.  322.  And  in  an  information  to 
enforce  a  charitable  trust  a  relator  is  re- 
quired, who  may  be  compelled,  if  the  in- 
formation is  not  maintained,  to  pay  the 
costs.  Attorney  General  v.  Smart,  1  Ves. 
Sen.  72,  and  note;  Attorney  General  v. 
Butler,  123  Mass.  304,  309."  Lowe  V. 
Kansas,  163   U.   S.  81,   41   L.   Ed.   78. 

10.  Jurisdiction  essential  to  award  of 
costs. — Mayor  v.  Cooper,  6  Wall.  247,  18 
L.  Ed.  851;.  Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  28  L.  Ed.  462.  See 
post.  "Dismissal,"  II,  A,  2,  b,  (1),  (c), 
cc,  (bb).  And  see,  also,  the  titles  JUDG- 
MENTS AND  DECREES;  JURISDIC- 
TION; SUMMONS  AND  PROCESS. 

"The  court  held  that  it  had  no  jurisdic- 
tion whatever  of  the  case,  and  yet  gave  a 
judgment  for  the  costs  of  the  motion,  and 
ordered  that  an  execution  should  issue  to 
collect  them.  This  was  clearly  erroneous. 
If   there   were   no  jurisdiction,   there   was 


no  power  to  do  anything  but  to  strike  the 
case  from  the  docket.  In  that  view  of  the 
subject,  the  matter  was  as  much  coram 
non  judice  as  anything  else  could  be,  and 
the  award  of  costs  and  execution  was 
consequently  void.  Such  was  the  neces- 
sary result  of  the  conclusions  of  the 
court."  Mayor  v.  Cooper,  6  Wall.  247,  18 
L.    Ed.   851. 

A  sort  of  mixed  action  to  try  the  title 
of  the  plaintiffs  to  the  undivided  half  of 
certain  real  property,  and  to  obtain  a 
partition  of  that  half,  though  dealing  en- 
tirely with  the  realty,  is  not  an  action 
in  rem  in  the  strict  sense  of  the  term.  It 
is  an  action  against  the  parties  named  and 
the  service  of  citation  on  a  nonresident  by 
publication,  does  not  authorize  the  crea- 
tion of  any  personal  demand  against  the 
defendant  for  costs  which  could  be  satis- 
fied out  of  his  property.  Freeman  v.  Al- 
derson,  119  U.  S.  185,  190,  30  L.  Ed.  372. 

11.  Power  of  supreme  court  to  award 
costs. — Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  18  How.  460,  15  L.  Ed.  449; 
Missouri  v.  Illinois,  202  U.  S.  598,  50  L. 
Ed.  1160. 

12.  Award  of  costs  in  circuit  court. — As 
to  the  award  of  costs  in  circuit  court  as 
dependent  on  amount  involved  or  recov- 
ered, see  post,  "Amount  or  Value  of  Thing 
Sued  for  or  Recovered,"  II,  A,  2,  h,  (l), 
(c),  aa. 

As  to  costs  on  dismissal  by  circuit 
court,  see  post,  "Dismissal,"  II,  A,  2,  b, 
(1),   (c),  cc,   (bb). 

As  to  award  of  costs  on  remand  by  cir- 
cuit court,  see  the  title  MANDATE  AND 
PROCEEDINGS  THEREON. 

As  to  award  of  costs  on  removal,  see 
the  title  REMOVAL  OF  CAUSES. 

13.  Award  to  party  prevailing. — Lowe 
7'.  Kansas,  163  U.  S.  81,  41  L.  Ed.  78;  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379, 
28  L.  Ed.  462;  United  States  v.  Schurz, 
102  U.  S.  378,  407,  26  L.  Ed.  167;  Pine 
River,  etc.,  Co.  v.  United  States,  186  U. 
S.  279,  46  L.  Ed.  1164;  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  18  How.  460, 
15  L.  Ed.  449;  Kendall  v.  United  States, 
12      Pet.      524,     9    L.    Ed.    1181.      And    see 
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the  prevailing  party  when  plaintiff,  and  not  when  defendant. ^^ 

Apportionment. — In  actions  at  law,  it  is  a  general  rule  that  the  losing  parties, 
or  the  parties  against  whom  judgment  is  rendered,  are  to  pay  the  costs;  and  no 
apportionment  of  the  costs  is  made  between  them.  Each  is  liable  for  all,  what- 
ever may  be  their  respective  interests  in  the  subject  matter  of  the  suit.^^ 

(b)  Discretion  of  Courts  of  Equity  as  to  AUoivance  and  Apportionment. — 
Discretion  to  Allow. — It  may  be  stated  as  a  general  rule  that  costs  in  equity,  as 
in  admiralty,  are  within  the  sound  discretion  of  the  court, ^^  and  that  no  appeal 
will  lie  from  a  mere  decree  respecting  costs  and  expenses,  save  in  the  case  of  man- 
ifest abuse  of  such  discretion. ^'^ 


United  States  v.  Sanborn,  13.5  U.  S.  271,  34 
L.   Ed.   112. 

"Ordinarily,  by  the  long  established 
practice  and  universally  recognized  rule 
of  the  common  law,  in  actions  at  law,  the 
prevailing  party  is  entitled  to  recover  a 
Jirigm.ent  for  costs,  the  exception  being 
tfcat  where  there  is  no  jurisdiction  in  the 
court  to  determine  the  litigation,  the  cause 
must  fee  dismissed  for  that  reason,  and, 
as  the  court  can  render  no  judgment  for 
or  against  either  party,  it  cannot  render 
a  judgment  even  for  costs."  Mansfield, 
etc.,  R.  Co.  V.  Swan,  111  U.  S.  379,  28  L. 
Ed.  462. 

As  to  allowance  to  United  States,  see 
post,  "The  United  States,"  II,  A,  2,  b, 
(1),   (e),  bb. 

14.  Allowance  only  when  plaintiff  the 
prevailing  party. — See  dissenting  opinion 
in  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S.  150, 
41  L.  Ed.  66.  And  see  the  title  CON- 
STITUTIONAL   LAW,    ante,    p.    1. 

15.  Rule  in  actions  at  law. — Kittredge 
V.   Race.  92  U.   S.   116,  23   L.    Ed.  488. 

Rendition  of  judgment  in  solido. — Un- 
der the  Code  of  Practice  in  Louisiana,  a 
suit  may  be  brought  and  distinct  judg- 
ments rendered  against  a  defendant,  as 
administratrix  of  her  deceased  husband, 
as  widow  in  community,  and  as  tutrix 
of  his  minor  heirs.  There  was  no  error 
in  this  case  in  rendering  judgment  against 
the  minor  heirs,  declaring  that  each  is 
liable  for  his  or  her  proportional  share  of 
the  father's  half  ol  the  estate,  with  ben- 
efit of  inventory.  The  legal  effect  is  the 
same  as  if  the  judgment  had  been  against 
the  defendant  as  tutrix;  nor  was  there 
error  in  rendering  judgment  for  all  the 
costs  against  her  and  the  minor  heirs  in 
solido.  Kittredge  v.  Race,  92  U.  S.  116, 
23   L.    Ed.    488. 

16.  Costs  in  discretion  of  court  of 
equity.— Du  Bois  v.  Kirk,  158  U.  S.  58,  39 
L.  Ed.  895;  The  Scotland,  118  U.  S.  507, 
30  L.  Ed.  153;  Dodge  v.  Tulleys,  144  U. 
S.  451,  36  L.  Ed.  .501;  Stuart  v.  Boulware, 
123  U.  S.  78,  33  L.  Ed.  568;  Kittredge  v. 
Race,  92  U.  S.  116,  23  L.  Ed.  488;  Penn- 
sylvania V.  Wheeling,  etc..  Bridge  Co.,  18 
How.  460,  15  L.   Ed.  449. 

"The  court  below  is  always  cornpetent 
to  award  costs  in  a  chancery  suit,  in  that 
court,  and  in  case  of  a  mandate,  may  is- 
sue execution  therefor."  Riddle  v. 
Mandeville,  6  Cranch  86,  3  L.  Ed.  161. 

Allowance  not  controlled  by  state  laws. 
—"While    contract    rights    are    settled    by 


the  law  of  the  state^  that  law  does  not  de- 
termine the  procedure  of  courts  of  the 
United  States  sitting  as  courts  of  equity, 
or  the  costs  which  are  taxable  there,  or 
control  the  discretion  exercised  in  mat- 
ters of  allowances.  Those  courts  acquire 
their  jurisdiction  and  powers  from  an- 
other source  than  the  state.  There  is  no 
statute  of  Nebraska  in  respect  to  the  mat- 
ter. Even  if  there  were  one  expressly 
prohibiting  courts  of  equity  from  making 
allowances  to  trustees  or  their  counsel, 
such  prohibition  would  not  control  the 
proceedings  in  federal  equity  courts.  They 
proceed  according  to  the  general  rules  of 
equity,  except  so  far  as  such  rules  are 
changed  by  the  legislation  of  congress, 
and  while  they  may  enforce  special  equi- 
table rights  of  parties  given  by  state  stat- 
utes (Holland  v.  Challen,  110  U.  S.  15,  28 
L.  Ed.  52),  yet  their  general  powers  as 
courts  of  equity  are  not  determined  and 
cannot  be  cut  ofif  by  any  state  legislation. 
It  is  the  general  rule  of  equity,  that  a 
trustee  called  upon  to  discharge  any 
duties  in  the  administering  of  his  trust 
is  entitled  to  compensation  therefor,  and 
included  therein  is  a  reasonable  allow- 
ance for  counsel  fees.  This  is  constantly 
enforced  in  the  federal  courts  in  the 
various  railroad  foreclosures  that  have 
been  and  are  proceeding  therein;  and  this, 
irrespective  of  any  state  legislation.  The 
subject  was  exhaustively  considered  by 
Mr.  Justice  Bradley,  in  the  case  of  Trus- 
tees V.  Greenough,  105  U.  S.  527,  26  L.  Ed. 
1157.  The  English  and  American  aii- 
thorities  were  fully  reviewed,  and  the 
power  and  duty  of  the  court  to  make  rea- 
sonable allowance  (including  counsel 
fees)  to  trustees  or  others  acting  in  that 
capacitj'  was  affirmed.  See,  also.  Central 
R..  etc.,  Co.  V.  Pettus,  113  U.  S.  116,  28  L. 
Ed.  915.  It  is  unnecessary  to  more  than 
refer  to  these  decisions."  Dodge  v.  Tul- 
leys, 144  U.  S.  451,  36  L.  Ed.  501.  See  the 
title  JURISDICTION. 

"Costs  in  probate  cases  generally  rest 
in  the  discretion  of  the  court,  and  are 
often  not  allowed  even  to  the  prevailing 
party.  Summerell  v.  Clements,  32  Law 
Journal  (Prob.)  33  and  note;  Nichols  v. 
Binns,  1  Sw.  &  Tr.  239;  Mitchell  v.  Gard, 
3  Sw.  &  Tr.  275;  Davies  v.  Gregory,  L.  R. 
3  P.  &  D.  28;  Mumper's  Appeal,  3  W.  & 
S.  441;  Chapin  v.  Miner,  112  Mass.  269." 
McArthur  v.  Scott,  113  U.  S.  340,  400,  28 
L.  Ed.  1015.     See  the  title  WILLS. 

17.    Action   of   court  not  reviewable   in 
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Apportionment. — The  rule  as  to  the  apportionment  of  costs  in  actions  at  law 
does  not  apply  in  equity,  but  a  court  of  equity,  having  discretion  as  to  the  costs, 
may  impose  them  all  upon  one  party,  or  may  divide  them  in  such  manner  as  it 
sees  fit.i^ 

(c)_  Matters  Affecting  AUaimncc  or  Apportionment — aa.  Amount  or  Value 
of  Thing  Sued  for  or  Recovered. — In  General. — In  some  instances  the  right  to 
costs  is,  by  statute,  made  to  depend  upon  the  amount  or  value  of  the  thing  sued 
for  or  recovered. ^9 

Where  Recovery  Is  within  Jurisdiction  of  Justice  of  the  Peace. — In 
some  jurisdictions,  where  an  action  is  brought  in  a  court  other  than  that  of  a 
justice  of  the  peace  upon  a  cause  of  action  of  which  such  justice  has  jurisdiction, 
the  plaintiff  is  not  entitled  to  costs  if  the  amount  of  his  recovery  be  within  the 
jurisdictional  limit  of  a  justice  of  the  peace.-"* 

Rule  in  United  States  Circuit  Court. — It  is  expressly  provided  by  statute 
that  when,  in  a  circuit  court  of  the  United  States,  a  plaintiff  in  an  action  at  law 
originally  brought  there,  or  a  petitioner  in  equity,  other  than  the  United  States, 
recovers  less  than  the  sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
in  a  case  which  cannot  be  brought  there  unless  the  amount  in  dispute,  exclusive 
of  costs,  exceed  said  sum  or  value,  he  shall  not  be  allowed,  but,  at  the  discre- 
tion of  the  court,  may  be  adjudged  to  pay  costs. 21 


absence  of  manifest  abuse  of  discretion. 

— Canter  v.  American  Ins.  Co.,  3  Pet.  307, 
7  L.  Ed.  688.  See  the  titles  AD- 
MIRALTY, vol.  1,  p.  181;  APPEAL  AND 
ERROR,  vol.  1,  p.  988. 

Like  all  questions  of  costs  in  courts  of 
equity,  allowance  to  receivers  are  largely 
discretionary,  and  the  action  of  the  covirt 
below  is  treated  as  presumptively  correct, 
"since  it  has  far  better  means  of  knowing 
what  is  just  and  reasonable  than  an  ap- 
pellate court  can  have,"  as  was  remarked 
by  Mr.  Justice  Bradley  in  Trustees  v. 
Greenough,  105  U.  S.  537,  537,  26  L.  Ed. 
1157;  Stuart  v.  Boulware,  133  U.  S.  78,  33 
L.    Ed.    568. 

18.  Apportionment  of  costs. — Kittredge 
V.   Race,  92  U.  S.  116,  23  L.   Ed.  488. 

19.  Amount  or  value  of  thing  sued  for 
or  recovered. — See  dissenting  opinion  in 
Gulf,  etc.,  R.  Co.  V.  Ellis,  165  U.  S.  150, 
41   L.    Ed.   66. 

20.  Recovery  within  justice's  jurisdic- 
tion.— Under  the  Pennsylvania  act  of  1745 
it  was  provided  that  if  any  person  should 
commence  or  prosecute  any  suit  made 
cognizable  before  a  justice,  in  any  other 
manner  than  as  directed  by  such  act,  and 
should  recover  less  than  £  5,  he  should 
not  recover  any  costs  in  such  suit  unless 
he  had  previously  filed  in  the  prothono- 
tary's  office,  an  affidavit  of  his  belief  that 
the  cause  of  action  exceeded  £  5.  By  the 
act  of  1784  this  amount  was  increased  to 
£  10.  Cooper  v.  Coats,  1  Dall.  308,  1  L. 
Ed.  150.  And  see  Bunner  v.  Neil,  1  Dall. 
457,   1   L.    Ed.   222. 

A  plaintiff  was  not  entitled  to  costs 
where  judgment  had  been  confessed  for 
a  large  sum  but  before  entering  judgment 
the  amount  due  was  reduced  by  direct 
payments  to  less  than  £  10,  and  he  had 
failed  to  make  an  affidavit  as  required  by 
the  act  of  1745,  as  to  the  amount  believed 
to  be  due.  Cooper  v.  Coats,  1  Dall.  308, 
1  L.  Ed.  150. 


"We  think  this  case  comes  within  the 
express  words  of  the  act  of  assembly,  de- 
claring that  costs  shall  not  be  recovered; 
and  there  is  no  evidence  that  the  plaintiff 
has  entitled  himself  to  the  benefit  of  the 
exception,  by  filing  a  previous  affidavit 
of  his  belief  that  the  debt  exceeded  £  10. 
It  is  not  our  meaning,  however,  when  an 
action  is  brought  for  a  sum  above  £  10, 
and  the  defendant  reduced  it  to  less  by 
a  set-off,  which  he  might,  or  might  not, 
have  pleaded,  that,  in  such  a  case,  the 
plaintiff  is  not  entitled  to  costs.  The 
reason  and  justice  of  the  thing  would 
then  be  clearly  in  his  favor."  Cooper  v. 
Coats,  1   Dall.  308,  1  L.  Ed.   150. 

Wherever  an  action  is  brought  for  a 
debt  above  £  10,  and  the  amount  is  re- 
duced below  that  sum,  by  a  set-off  and  is 
thus  within  the  jurisdiction  of  a  justice, 
the  plaintiff  ought  not  to  be  charged  with 
the  costs.  Brailey  v.  Miller,  2  ball.  74, 
1  L.  Ed.  295.  See  the  titles  JUSTICE 
OF  THE  PEACE;  SET-OFF,  RE- 
COUPMENT  AND    COUNTERCLAIM. 

21.  Rule  in  United  States  circuit  courts. 
—United  States  Rev.  Stat.,  §  968,  act  of  Sep- 
tember 24,  1789,  ch.  20;  act  of  March  3, 
1803,  ch.  40.  Green  v.  Liter,  8  Cranch  229, 
3  L.  Ed.  545;  Gordon  v.  Longest,  16  Pet. 
97,  10  L.  Ed.  900;  Williams  v.  Nottawa, 
104    U    S.    209,    26    L.    Ed.    719. 

"Taking  the  11th  and  20th  sections  of 
the  judiciary  act  of  1789,  ch.  20,  in  con- 
nection, it  is  clear  that  the  jurisdiction  at- 
taches where  the  property  demanded  ex- 
ceeds $500  in  value;  and  if,  upon  the 
trial,  the  demandant  recover  less,  he  is 
not  allowed  his  costs;  but,  at  the  discre- 
tion of  the  court,  may  be  adjudged  to  pay 
costs."  Green  v.  Liter,  8  Cranch  229,  3 
L.    Ed.    545. 

An  action  was  instituted  in  the  circuit 
court  of  Jefferson  county,  in  the  state  of 
Kentucky,  by  a  citizen  of  that  state,  un- 
der an  act  of  the  legislature  of  Kentucky, 
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bb.  Tender,  Payment  or  Offer  of  Judgment. — Tender. — To  have  the  effect 
of  stopping  interest  or  costs,  a  tender  must  be  kept  good ;'"  and  it  ceases  to  have 
that  effect  when  the  money  is  used  by  the  debtor  for  other  purposes. ^^ 

Effect  of  Payment  Pending  Suit. — Where,  pending  a  suit  for  nonpayment 
of  money,  the  defendant  makes  payment,  it  has  been  held  that  he  is  liable  for 
full  costs  up  to  the  time  of  the  payment,  but  is  not  liable  for  costs  after  pay- 
ment.^^ 

Offer  of  Judgment. — In  order  that  an  offer  of  judgment  may  be  considered 
and  be  effective  to  stop  costs,  such  offer  should  be  made  in  open  cou'rt,  and  the 
court  asked  to  act  thereon,  after  the  adverse  party  has  been  notified  in  due  form 


against  a  citizen  of  the  state  of  Pennsyl- 
vania, to  recover  damages,  alleging  the 
same  in  the  declaration,  to  be  $1,000,  for 
having  taken  on  board  of  the  steamboat 
Guyandotte,  commanded  by  him,  a  slave 
belonging  to  the  plaintifif,  from  the  shore 
of  Indiana,  on  the  voyage  of  the  steam- 
boat, proceeding  up  the  Ohio  river,  from 
Louisville  to  Cincinnati.  The  act  of  the 
legislature  of  Kentucky  subjects  the 
master  of  a  steamboat  to  the  penalties 
created  by  the  law,  who  shall  take  on 
board  the  steamboat  under  his  command, 
a  slave,  from  the  shore  of  Ohio,  opposite 
to  Kentucky,  in  the  same  manner  as  if 
he  had  been  taken  on  board  from  the 
shores  or  rivers  within  the  state.  On  en- 
tering his  appearance,  the  defendant 
claimed  to  remove  the  cause  to  the  cir- 
cuit court  of  the  United  States  for  the 
district  of  Kentucky,  he  being  a  citizen 
of  Pennsylvania,  and  the  plaintiff  a  citi- 
zen of  Kentucky;  and  offered  to  comply 
with  the  requisitions  of  the  judiciary  act 
of  1789;  the  court  refused  to  allow  the 
removal  of  the  cause;  deciding  that  it  did 
not  appear  to  its  satisfaction  that  the 
damages  exceeded  $500.  The  case  went 
on  to  trial,  and  the  jury  gave  a  verdict  for 
the  plaintiff  for  $650;  and  on  a  writ  of  er- 
ror to  the  court  of  appeals  of  Kentucky, 
the  judgment  of  the  circuit  court  on  the 
verdict  was  affirmed;  before  the  court  of 
appeals,  the  plaintiff  in  error  excepted  to 
the  jurisdiction  of  the  court  of  Jefferson 
county,  and  also  to  the  constitutionality 
of  the  law  of  Kentucky  on  which  the  suit 
was  founded.  Held,  that  the  decision  of 
the  court  of  appeals  was  erroneous;  and 
the  judgment  of  that  court  was  reversed. 
It  has  often  been  decided,  that  the  sum  in 
controversy  in  a  suit  is  the  damages 
claimed  in  the  declaration;  if  the  plain- 
tiff recover  less  than  $500,  it  cannot  affect 
the  jurisdiction  of  the  court;  a  greater 
sum  having  been  claimed  in  his  writ;  but 
in  such  case,  the  plaintiff  does  not  recover 
his  costs;  and,  at  the  discretion  of  the 
court,  he  may  be  adjudged  to  pay  costs. 
Gordon  v.  Longest,  16  Pet.  97,  10  L.  Ed. 
900. 

"The  damages  claimed  in  the  writ  and 
declaration  were,  unquestionably,  the  sum 
in  controversy.  This  is  not  an  open 
question.  It  has  been  often  decided,  that 
if  the  plaintiff  shall  recover  less  than  $500, 
it  cannot  affect  the  jurisdiction  of  the 
court;    a    greater    sum    being    claimed    in 


his  writ.  But  in  such  case,  the  plaintiff 
does  not  recover  his  costs;  and  at  the  dis- 
cretion of  the  court,  he  may  be  adjudged 
to  pay  costs."  Gordon  v.  Longest,  16 
Pet.  97,  10  L  Ed.  900.  See  the  title  RE- 
MOVAL OF  CAUSES. 

22.  Tender  must  be  kept  good.— Bissell 
V.   Hey  ward,  90  U.   S.  580,  24  L.  Ed.  678. 

23.  Tender  ineffective  where  money 
used  by  debtor  for  other  purposes. — Bis- 
sell V.  Heyward,  96  U.  S-  580,  24  L.  Ed. 
678. 

"One  of  the  statements  of  fact  in  the 
case  set  forth  that  Bissell  tendered  the 
money;  and  fails  to  state  that  he  de- 
posited \t,  or  in  any  manner  set  it  apart 
or  appropriated  it  for  the  purpose  of  the 
tender.  The  other  states  that  he  used  the 
money  he  had  thus  provided.  The  legal 
effect  is  the  same."  Bissell  v.  Heyward, 
96  U.  S.  580,  24  L.  Ed.  678.  See,  generally, 
the  title  TENDER. 

24.  Payment  pending  suit. — A  manu- 
facturer of  friction  matches  gave  bond  to 
the  United  States  under  §  3425,  Rev.  Stat., 
to  pay  such  amount  as  might  from  time  to 
time  be  due  from  him  for  proprietary  in- 
ternal revenue  stamps  supplied  him  on  a 
credit  in  accordance  with  the  provisions 
of  that  section.  While  the  suit  against 
him  for  nonpayment  of  the  amount  was 
pending,  he  paid  it  after  deducting  his 
commission  allowed  under  the  statute.  It 
was  held  that  he  was  liable  for  full  costs 
up  to  the  time  of  the  payment  but  that  he 
was  not  liable  for  costs  after  payment. 
United  States  v.  Goldback,  102  U.  S.  623, 
624,    625,    26    L.    Ed.    249. 

"Neither  do  we  see  any  error  of  which 
the  United  States  can  complain  in  re- 
spect to  the  costs.  Full  costs  were  re- 
covered up  to  the  time  the  debt  was  paid. 
This  implies  that  after  that  time  each 
party  must  pay  his  own  costs.  It  is  clear 
a  plea  of  payment  puis  darrien  was 
waived,  because  the  parties,  when  submit- 
ting the  case,  agreed  on  the  fact  of  pay- 
ment after  the  suit  was  commenced,  and 
in  terms  said  that  the  only  issue  between 
them  was  in  respect  to  the  commissions. 
This  stipulation  as  to  what  the  issue  was 
is  equivalent,  for  the  purposes  of  review 
here,  to  an  admission  of  record  that 
proper  pleadings  had  been  filed  to  raise 
that  issue."  United  States  v.  Goldback, 
102  U.   S.  623,  26  L.  Ed.  249. 
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to  show  cause  against  it.  Offers  of  this  kind  made  out  of  court  cannot  be  con- 
sidered.^^ 

cc.  Outcome  or  Disposition  of  Case — (aa)  Abatement. — Where  an  action  has 
abated  it  would  seem  to  be  error  to  render  judgment  against  the  plaintiff  for 
costs.-^ 

(bb)  Dismissal. — In  General. — It  would  seem  that,  as  a  general  rule,  costs 
may  be  awarded  against  the  plaintiff  upon  the  dismissal  of  a  suit  upon  the 
merits. 2" 

Where  Parties  CoUusively  Made  for  Purpose  of  Creating  Case  Cog- 
nizable in  Circuit  Court. — Under  the  act  of  March  3,  1875,  ch.  137,  it  is  ex- 
pressly provided  that  if.  it  shall  appear  to  the  satisfaction  of  the  circuit  court  at 
any  time  after  a  suit  has  been  brought  in  such  court,  that  such  suit  does  not 
really  involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit  have  been  improperly  or  collusively 
made  or  joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a 
case  cognizable  under  the  act,  the  said  circuit  court  shall  proceed  no  further 
therein,  but  shall  dismiss  the  suit  and  make  such  order  as  to  costs  as  shall  be 
just.28 


25.  Offers  of  judgment  to  be  in  open 
court  and  on  due  notice. — New  Provi- 
dence V.  Halsey,  117  U.  S.  336,  29  L-  Ed. 
904. 

Annexed  to  the  brief  of  the  counsel  for 
the  defendant  in  error  was  a  copy  of  what 
purported  to  be  an  offer  to  allow  the 
judgment  to  be  reversed  as  to  certain 
parts  stated  "and  that  the  court  may 
make  such  order  as  to  costs  incurred  in 
this  court  as  it  may  deem  just."  It  was 
held  that  this  offer  could  not  be  con- 
sidered to  stop  costs.  New  Providence  v. 
Halsey,  117  U.  S.  336,  339,  29  L.  Ed.  904. 
See,  also,  Bernards  Township  v.  Stebbins, 
109  U.  S.  341,  27  L.  Ed.  956.  See,  gen- 
erally, the  title  JUDGMENTS  AND 
DECREES. 

26.  On  abatement. — See  McCullough  v. 
Virginia,   172  U.   S.   102,   43    L.   Ed.   382. 

"Finally,  it  is  urged  that  since  the  judg- 
ment in  the  trial  court  and  prior  to  the 
decision  in  the  court  of  appeals  the  gen- 
eral assembly  of  the  state  of  Virginia 
passed  the  act  of  February  21,  1894,  c. 
381,  Acts  General  Assembly,  1893-94,  p. 
381,  in  terms  repealing  the  statute  au- 
thorizing this  particular  form  of  suit; 
that  no  state  can  be  sued  without  its  own 
consent;  that  such  consent  has  thus  been 
withdrawn,  and  therefore  the  whole  pro- 
ceeding abates  and  this  suit  must  be 
dismissed.  It  is  true  that  such  an  act  was 
passed,  and  that  in  Maury  v.  Common- 
wealth, 92  Virginia  310,  its  validity  was 
sustained  by  the  court  of  appeals,  but  the 
judgment  in  this  case  did  not  go  upon  the 
effect  of  that  repealing  statute.  It  was 
not  noticed  in  the  opinion,  and  the  de- 
cision was  not  that  the  suit  abate  by  reason 
of  the  repeal  of  the  statute  authorizing  it, 
but  that  the  judgment  of  the  trial  court 
be  reversed,  and  a  new  judgment  be  en- 
tered against  the  petitioner  for  costs.  If 
the  action  had  abated,  it  was  error  to 
render  judgment  against  him  for  costs." 
McCullough  V.  Virginia,  173  U.  S.  102, 
43   L.   Ed.  382. 


27,  Award  of  costs  against  plaintiff  on 
dismissal.- -In  Missouri  v.  Illinois,  202  U. 
S.  598.  50  L.  Ed.  1160,  upon  dismissal  of 
a  suit  by  the  state  of  Missouri  against  the 
state  of  Illinois,  to  restrain  the  discharge 
of  sewage  into  the  Mississippi  River,  it 
was  held  that  the  costs  might  be  taxed 
against   the   plaintiff. 

Where  a  complainant  sought  to  recover 
by  bill  in  chancery  the  proceeds  of  a 
judgment  which  he  alleged  that  his  debtor 
had  against  a  third  person,  and  it  turned 
out  that  his  debtor  had  only  an  interest 
of  one-fourth  in  this  judgment,  which 
fourth  was  collected  and  the  proceeds 
paid  over  to  the  solicitor  of  the  com- 
plainant during  the  pendency  of  the  suit, 
the  bill  was  properly  dismissed  at  the 
costs  of  the  complainant.  Rhodes  v. 
Farmer,  17  How.  464,  15   L.   Ed.  152. 

The  judgment  was  nominally  assigned 
to  the  debtor,  but  his  equitable  interest  in 
it  was  only  one-fourth,  which  was  all  that 
the  complainant  was  entitled  to.  This 
fourth  being  paid  before  the  decree,  to- 
gether with  costs  up  to  that  time,  it  was 
proper  to  dismiss  the  bill  at  the  cost  of 
the  complainant.  Rhodes  v.  Farmer.  17 
How.  464,  15  L.   Ed.  152. 

28.  Where  parties  collusively  made  to 
create  case,  etc. — Williams  v.  Xottawa, 
104   U.   S.   209,   26   L.    Ed.   719. 

This  suit  was  brought  in  the  circuit 
court  by  a  citizen  of  Indiana  against  Not- 
tawa,  a  township  in  Michigan.  It  was 
brought  upon  bonds,  some  of  which  were 
owned  by  the  plaintiff  and  some  of  which 
were  transferred  to  him  by  a  person 
whose  citizenship  was  unknown,  while 
others  were  transferred  to  him  by  citi- 
zens of  Michigan.  All  of  these  transfers 
were  simply  to  "create  a  case"  cognizable 
in  the  circuit  court.  The  circuit  court 
rendered  judgment  for  the  plaintiff  on 
those  bonds  which  were  owned  by  him 
and  on  those  transferred  by  the  person 
of  unknown  citizenship,  but  on  those 
transferred    by    the    citizens    of    Michigan 
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For  Want  of  Jurisdiction. — It  may  be  stated  as  a  general  rule  that  costs 
will  not  be  awarded  where  a  case  is  dismissed  for  want  of  jurisdiction,-^  at  least 
where  such  want  of  jurisdiction  is  apparent  on  the  face  of  the  pleadings."'^ 

(d)  In  Proceedings  of  Particular  Nature. — The  right  to  costs  and  their  al- 
lowance and  apportionment  in  particular  actions  and  proceedings  will  be  treated 
under  the  appropriate  titles  in  this  work. 

(e)  In  Proceedings  by  and  against  Particular  Parties — aa.  In  General. — It 
would  seem  that  costs  cannot  propertly  be  taxed  against  a  person  before  he 
becomes  a  party  to  the  suit.^i  As  to  the  liability  for  costs  of  particular  persons 
or  classes  of  persons,  suing  in  their  individual  or  representative  capacities,  see 
the  appropriate  titles   in  this  work. 


judgment  was  given  in  favor  of  the  town- 
ship. As  the  amount  really  owned  by  the 
plaintiff  was  less  than  $500  the  circuit 
court  did  not  have  jurisdiction  and  the 
supreme  court  remanded  the  case  to  the 
circuit  court  with  instructions  to  dismiss 
it  at  the  costs  of  the  plaintiff.  Williams 
V.  Nottowa,  104  U.  S.  209.  211,  212,  26 
L.    Ed.    719. 

29.  Costs  not  awarded  where  case  dis- 
missed for  want  of  jurisdiction. — Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  41  L.  Ed. 
4S1-  Northwestern  Fuel  Co.  v.  Brock,  139 
U.  S.  216,  35  L.  Ed.  151;  Smith  v.  Whit- 
ney, 116  U.  S.  167,  29  L.  Ed.  601;  Brad- 
street  Co.  V.  Higgins,  114  U.  S.  262,  29  L. 
Ed.  176;  Elk  7'.  Wilkins,  112  U.  S.  94,  28 
L  Ed.  643;  Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  28  L.  Ed.  462;  Horn- 
thall  V.  The  Collector.  9  Wall.  560,  19  L. 
Ed.  560;  Mayor  v.  Cooper,  6  Wall.  247, 
250,  18  L-  Ed.  851;  Strader  v.  Graham,  18 
How.  602,  15  L.  Ed.  464;  Mclver  v. 
Wattles,  9  Wheat.  650,  6  L-  Ed.  182; 
Inglee  v.  Coolidge,  2  Wheat.  363,  4  L. 
Ed.   261. 

"Where  there  is  no  jurisdiction  in  the 
court  to  determine  the  litigation,  the 
cause  must  be  dismissed  for  that  reason, 
and,  as  the  court  can  render  no  judgment 
for  or  against  either  party,  it  cannot  ren- 
der a  judgment  even  for  costs."  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379, 
28    L.    Ed.    462. 

"When  a  case  is  dismissed  for  want  of 
jurisdiction  in  the  circuit  court  to  enter- 
tain the  action,  or  render  the  judgment 
entered,  the  power  of  that  court  to  award 
costs  is  gone.  Mayor  v.  Cooper,  6  Wall. 
247,  250,  18  L.  Ed.  851;  Hornthall  V.  The 
Collector,  9  Wall.  560,  566,  19  L.  Ed.  560; 
Mansfield,  etc.,  R.  Co.  v.  Swan,  111  U.  S. 
379  387,  28  L.  Ed.  462."  Northwestern 
Fuel  Co.  V.  Brock,  139  U.  S.  216,  35  L. 
Ed.  151. 

The  circuit  court  havmg  dismissed  a 
bill  praying  for  an  injunction  against  the 
collection  of  taxes  because  of  want  of  ju- 
risdiction, the  court  was  without  the 
power  to  decree  the  payment  of  costs  and 
penalties.  If  there  were  no  jurisdiction, 
there  was  no  power  to  do  anything  but 
strike  the  case  from  the  docket.  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  41  L.  Ed. 
451. 

"The  Mayor  v.  Cooper,  6  Wall.  247, 
250,   18  L.   Ed.  851,  was  a  case  where   the 


circuit  court  of  the  United  States  had 
held  that  it  had  no  jurisdiction  of  a  case, 
removed  to  it  from  a  state  court,  and  had 
sustained  a  motion  to  remand  for  that 
reason,  yet  proceeded  to  give  a  judgment 
for  the  costs  for  the  motion,  and  ordered 
that  an  execution  should  issue  to  collect 
them.  This  court  said:  'The  court  held 
that  it  had  no  jurisdiction  whatever  of 
the  case,  and  yet  gave  a  judgment  for 
the  costs  of  the  motion,  and  ordered  that 
an  execution  should  issue  to  collect  them. 
This  was  clearly  erroneous.  If  there  were 
no  jurisdiction,  there  was  no  power  to  do 
anything  but  to  strike  the  case  from  the 
docket.  In  that  view  of  the  subject,  the 
matter  was  as  much  coram  non  judice 
as  anything  else  could  be,  and  the  award 
of  costs  and  execution  were  consequently 
void.  Such  was  the  necessary  result  of 
the  conclusions  of  the  court.'  In  Inglee 
V.  Coolidge,  2  Wheat.  363,  4  L.  Ed.  261,  it 
was  said  by  the  chief  justice  that  this 
court  does  not  give  costs  where  a  cause 
is  dismissed  for  want  of  jurisdiction.  In 
Hornthall  v.  The  Collector,  9  Wall.  560, 
566,  19  L-  Ed.  560,  where  the  circuit  court 
of  the  United  States  for  the  district  of 
Mississippi  had  dismissed  a  bill  for  want 
of  jurisdiction  and  had  awarded  costs  to 
the  respondents,  this  court  reversed  the 
decree  for  that  reason,  and  remanded  the 
cause,  with  directions  to  diAniss  the  bill 
of  complaint  but  without  costs."  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  41  L.  Ed. 
451. 

As  to  costs  on  dismissal  in  supreme 
court  for  want  of  jurisdiction,  see  the  title 
APPEAL  AND  ERROR,  vol.  2,  p.  423. 

30.  Want  of  jurisdiction  apparent  on' 
face  of  pleadings. — Hornthall  v.  The  Col- 
lector, 9  Wall.  560,  19  L.  Ed.  560.  See  the 
titles   JURISDICTION;    PLEADING. 

31.  Costs  taxable  only  against  parties 
to  suit. — Norton  v.  Switzer,  93  U.  S.  355, 
23  L.  Ed.  903,  in  which  it  was  held  that 
costs  cannot  properly  be  taxed  to  an  as- 
signee in  bankruptcy  before  he  becomes 
a  party  to  the  suit. 

Generally  as  to  the  rule  that  a  court 
has  no  jurisdiction  to  render  a  judgment 
or  decree  against  persons  not  inade  par- 
ties to  the  suit  or  action  by  service  of 
process  or  appearance,  see  the  titles 
JUDGMENTS  AND  DECREES;  JURIS- 
DICTION. 
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bb.  The  United  States — (aa)  Liability  for  Costs.— In.  General. — While  in 
at  least  one  early  decision  the  court  refused  to  decide  whether,  in  any  case,  they 
could  award  costs  against  the  United  States,  but  left  the  question  entirely  open 
for  future  discussion,-^  yet  it  is  now  undoubtedly  the  general  rule  that  no  court 
can  render  a  direct  judgment  or  decree  against  the  United  States  for  costs  and  ex- 
penses, in  a  suit  to  which  they  are  a  party,-^  either  on  behalf  of  any  suitor,  or 
any  officer  of  the  government.^^  It  has  been  held,  however,  that  it  by  no  means 
follows,  from  the  above  rule,  that  the  United  States  are  not  liable  for  their  own 
costs.^"'^  Thus  it  has  been  held  that  while  no  direct  suit  can  be  maintained  against 
the  United  States,  yet  when  an  action  is  brought  by  the  United  States,  to  recover 
money  in  the  hands  of  a  party  who  has  a  legal  claim  against  them  for  costs, 
it  would  be  a  very  rigid  principle  to  deny  to  him  the  right  of  setting  up  such 
claim  in  a  court  of  justice,  and  turn  l:im  around  to  an  application  to  congress.^^ 

Under  Act  of  1887.— By  §  15  of  the  act  of  March  3,  1887,  ch.  359,  24  Stat. 
L.  505,  known  as  the  Tucker  act,  providing  for  the  bringing  of  suits  against  the 
government  of  the  United  States,  it  is  provided  that  if  the  government  shall  put 
in  issue  the  right  of  the  plaintiff  to  recover,  the  court  may,  in  its  discretion,  al- 
low costs  to  the  prevailing  party  from  the  time  of  joining  such  issue.^^  It  has 
been  held  that,  under  the  discretion  given  to  it  by  this  act,  the  circuit  court  may 
properly  award  to  the  plaintiff  certain  costs,  in  consideration  of  the   frivolous 


32.  Liability  for  costs  doubtful  in  early 
decisions. — La  Vengeance,  3  Dall.  297,  1 
L.  Ed.  610.  See,  also,  note  to  United 
States  V.  Simms,  1  Cranch  252,  259,  2  L. 
Ed.   98. 

In  the  case  of  the  La  Vengeance,  3  Dall. 
297,  1  L.  Ed.  610.  the  decree  of  the  cir- 
cuit court  was  affirmed  with  costs.  On 
the  next  day,  however,  the  chief  justice 
directed  the  words  "with  costs"  to  be 
stricken  out,  as  there  appeared  to  have 
been  some  cause  for  the  prosecution.  But 
he  observed,  in  doing  this,  that  the  court 
did  not  mean  to  be  understood  as  at  all 
deciding  the  question,  whether,  in  any 
case,  they  could  award  costs  against  the 
United  States,  but  left  it  entirely  open 
for  future  discussion.  See,  also.  United 
States  V.  Hooe,  3  Cranch  73,  2  L.  Ed. 
370. 

33.  United  States  not  liable  for  costs. 
— United  States  v.  Hooe,  3  Cranch  73,  2 
L.  Ed.  370;  United  States  v.  Barker,  2 
Wheat.  395.  4  L-  Ed.  271;  The  Antelope, 
12  Wheat.  546,  6  L.  Ed.  723;  United  States 
z'.  Ringgold,  8  Pet.  150,  8  L.  Ed.  899; 
United  States  v.  McLemore,  4  How.  286, 
11  L.  Ed.  977;  United  States  v.  Boyd,  5 
How.  29,  12  L.  Ed.  36;  Reeside  v.  Walker, 
11  How.  272,  13  L.  Ed.  693;  United  States 
■V.  Thompson,  98  U.  S.  486,  25  L.  Ed.  194; 
United  States  v.  Ryder,  110  U.  S.  729,  28 
L.  Ed.  308;  Stanley  v.  Schwalby,  162  U. 
S.  255,  40  L.  Ed.  960;  United  States  v. 
Verdier,  164  U.  S-  213,  41  L.  Ed.  407;  Pine 
River,  etc.,  Co.  v.  United  States,  186  U. 
S.'  279,  46   L.    Ed.   1164. 

"The  sovereignty  of  the  government 
not  only  protects  it  against  suits  directly, 
but  against  judgments  even  for  cost,  when 
it  fails  in  prosecutions  (4  How.  288)." 
Reeside  v.  Walker,  11  How.  272,  13  L. 
Ed.   603. 

If  a  judgment  for  costs  be  given  against 
the  United  States  by  the  court  below,  it 
must    be    reversed,    as    the    United    States 


are    not    liable,    for    costs.      United    States 
V.   Boyd,   5   How.   29,   12   L.   Ed.   36. 

34.  United  States  v.  Ringgold,  8  Pet. 
150,  8  L.  Ed.  899;  The  Antelope,  13 
Wheat.  546,  6  L.  Ed.  723. 

35.  Liability  of  United  States  ior  own 
costs. — United  States  v.  Ringgold,  8  Pet 
150,  8  L.  Ed.  899. 

36.  United  States  v.  Ringgold,  8  Pet. 
150,  8  L.  Ed.  899. 

"If  the  right  of  the  party  is  fixed  by 
the  existing  law,  there  can  be  no  neces- 
sity for  an  application  to  congress,  ex- 
cept for  the  purpose  of  remedy.  And 
no  such  necessity  can  exist,  when  this 
right  can  properly  be  set  up  by  way  of 
defense,  to  a  suit  by  the  United  States. 
This  rule  is  fully  recognized  by  this  court 
in  the  case  of  the  United  States  v.  Mac- 
daniel,  7  Pet.  1,  16,  8  L.  Ed.  587.  That  was, 
like  this,  an  action  brought  to  recover  a 
balance,  certified  at  the  treasury,  against 
the  defendant,  and  he  set  up,  by  way  of 
defense,  a  claim  which  had  been  rejected 
,  at  the  treasury,  for  services  as  agent  for 
the  payment  of  the  navy  pension  fund; 
and  to  which  claim  this  court  thought  him 
equitably  entitled.  It  is  there  said  by 
the  court,  that  this  action  is  for  a  sum  of 
money  which  happens  to  be  in  the  hands 
of  the  defendant,  and  the  question  is, 
whether  he  shall  be  required  to  surrender 
it  to  the  government,  and  then  petition 
congress  on  the  subject.  The  govern- 
ment seeks  to  recover  money  from  the 
defendant,  to  which  he  is  equitably  en- 
titled for  services  rendered.  This  court 
cannot  see  any  right,  either  legal  or 
equitable,  in  the  government,  to  the 
money,  for  the  recovery  of  which  this 
action  is  brought."  United  States  v. 
Ringgold,  8  Pet.   150,  8  L-  Ed.   899. 

37.  Allowance  of  costs  under  act  of 
1887.— United  States  z:  Harmon,  147  U. 
S.   268,   37   L.   Ed.    164. 
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and  vexatious  nature  of  the  objections  taken  to  the  greater  part  of  the  plaintiff's 
claim. 3^ 

(bb)  Right  to  Recover  Costs. — While  the  rule  is  well  settled,  as  above  stated, 
that  costs  cannot  be  taxed  against  the  United  States,  yet  the  rule  is  believed  to 
be  universal,  in  civil  cases  at  least,  that  the  United  States  recover  the  same  costs 
as  if  they  were  a  private  individual. •-" 

cc.  States. — In  an  action  in  the  United  States  supreme  court  between  states, 
the  successful  state  may  ask  for  costs  or  not  as  it  sees  fit.-**^ 

dd.  Public  Officers. — The  general  rule  that  the  prevailing  party  shall  recover 
of  the  unsuccessful  one  the  legal  costs  expended  by  such  prevailing  party  in  ob- 
taining his  rights,  has,  in  several  cases,  been  held  to  apply  to  mandamus  pro- 
ceedings to  compel  a  public  officer  to  perform  a  duty  enjoined  upon  him.'^i  It 
has  been  held,  however,  that  where  a  public  officer  of  a  state,  holding  funds  in 
that  capacity,  was  sued  in  his  official  character,  but  was  charged  with  no  delin- 


38.  Awarding  of  costs  against  United 
States  for  frivolous  objections  to  claim. 
— United  States  v.  Harmon,  147  U.  S. 
268,   282,   37    L-    Ed.   164. 

39.  Right  of  United  States  to  recover 
costs. — Pine  River,  etc..  Co.  v.  United 
States,  186  U.  S.  279,  46  L.  Ed.  1164;  Mis- 
souri z:  Illinois,  202  U.  S.  598,  50  L.  Ed. 
1160;  United  States  v.  Sanborn,  135  U.  S. 
271,  34  L.  Ed.  113;  United  States  v.  Ver- 
dier,   164   U.   S.   213,  41   L-   Ed.   407. 

"We  know  of  no  case  in  this  court  di- 
rectly adjudicating  the  liability  of  un- 
successful defendants  for  costs  in  actions 
brought  by  the  United  States,  although  it 
was  assumed  in  United  States  v.  San- 
born, 135  U.  S.  271,  281,  34  L.  Ed.  112, 
where  the  question  arose  as  to  particular 
fees  included  in  a  general  bill.  Through- 
out the  elaborate  opinion  of  Mr.  Justice 
Harlan,  the  liability  of  the  defendant  for 
costs  was  assumed,  and  such  has  been 
the  ruling  generally  in  the  lower  courts, 
although  the  reported  cases  upon  the  sub- 
ject are  rare.  United  States  v.  Davis, 
54  Fed.  Rep.  147.  It  has  been  assumed 
rather  than  decided."  Pine  River,  etc.,  Co. 
V.  United  States,  186  U.  S.  279,  46  L.  Ed. 
1164. 

"An  inherent  vice  of  petitioner's,  argu- 
ment is  in  the  assiimption  that  he  and  the 
government  stand  upon  an  equality  with 
respect  to  interest.  The  truth  is  that  in 
its  dealings  with  individuals  public  policy 
demands  that  the  government  should  oc- 
cupy an  apparently  favored  position.  It 
may  sue,  but,  except  by  its  own  consent, 
cannot  be  sued.  In  the  matter  of  costs 
it  recovers  but  does  not  pay,  and  the  lia- 
bility of  the  individual  would  not  be  af- 
fected by  the  fact  he  had  a  judgment 
against  the  government  which  did  not 
carry  costs."  United  States  v.  Verdier, 
164  U.  S.  213,  41  L.  Ed.  407. 
"  40.  Right  of  successful  state  to  ask  for 
costs. — Missouri  v.  Illinois,  202  U.  S.  598, 
50   L.   Ed.   1160. 

"The  main  objection  is  to  the  allowance 
of  any  costs  at  all.  The  power  of  the 
c.  urt  to  allow  costs  is  not  disputed.  Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co.,  IS 
How.  460,  15  L.  Ed.  449.    The  former  de- 


cree in  this  case  allowed  them,  and  in  the 
stipulation  for  the  appointment  of  a  spe- 
cial commissioner  the  parties  agreed  that 
the  costs  should  be  'taxed  by  the  court  on 
the  final  disposal  of  the  case,  to  be  paid 
in  such  manner  as  the  court  inay  at  that 
time  determine.'  But  it  is  said  that  it  is 
inconsistent  with  the  dignity  of  a  sov- 
ereign state  to  ask  for  costs;  that  in 
boundary  cases  costs  have  been  divided, 
and  that  the  suit  was  not  for  a  pecuniary 
interest,  but  only  the  performance  of  the 
duty  of  a  sovereign  to  its  citizens,  for 
which  no  costs  should  be  imposed.  So 
far  as  the  dignity  of  the  state  is  con- 
cerned, that  is  its  own  affair.  The  United 
States  has  not  been  above  taking  costs. 
United  States  v.  Sanborn,  135  U.  S.  271,  34 
L.  Ed.  112.  As  to  the  supposed  rule  in 
boundary  cases,  it  is  not  absolute.  But 
in  many  cases  of  that  kind  both  parties 
are  equally  interested  to  have  the  boun- 
dary settled,  and  whichever  state  begins 
the  suit  both  equally  are  actors.  Thus 
counter  relief  was  asked  by  the  defend- 
ants in  Nebraska  t'.  Iowa,  143  U.  S.  359,  36 
L.  Ed.  186,  and  Missouri  v.  Iowa,  160  U. 
S.  688.  40  L.  Ed.  583."  Missouri  v.  Illi- 
nois, 202  U.  S.  598,  50  L-  Ed.  1160.  See 
the  title  BOUNDARIES,  vol.  3,  p.  461. 

41.  Costs  of  mandamus  proceedings 
against  public  officers. — United  States  v. 
Schurz,  102  U.  S.  378.  407,  26  L.  Ed.  167; 
Kendall  v.  United  States,  12  Pet.  524,  9  L. 
Ed.  1181;  United  States  v.  Boutwell.  17 
Wall.   604,   21    L.    Ed.   721. 

In  United  States  v.  Boutwell,  17  Wall. 
604,  21  L.  Ed.  721,  which  was  a  case  of 
a  writ  of  mandamus  against  the  defendant 
as  secretary  of  the  treasury,  and  which 
the  court  held  to  be  abated  by  his  retire- 
ment from  office,  it  was  said:  "It  is  the 
personal  default  of  the  defendant  that 
warrants  impetration  of  the  writ,  and  if 
the  peremptory  mandamus  be  awarded, 
the   costs   must   fall   upon   the   defendant." 

In  United  States  c'.  Schurz,  102  U.  S. 
378,  26  L.  Ed.  167,  the  above  rule  was 
applied  in  the  case  of  a  mandamus  di- 
recting the  secretary  of  the  interior  to 
deliver  to  the  relator  a  patent  to  a  por- 
tion of  the  public  lands.  See,  generally, 
the   title    MANDAMUS. 
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quency,  he  was  not  liable  personally  for  the  costs  of  the  plaintiff,  and  that  the 
court  below  was  right  in  confining  the  judgment  for  costs  to  the  funds  in  his 
hands  as  a  public  officer.^^ 

ee.  Persons  Severally  Bound  and  Severally  Sued. — In  the  case  of  several  per- 
sons, severally  bound,  and  severally  sued,  until  one  has  actually  made  satisfaction 
all  are  liable  to  make  it,  and  costs  may  be  allowed  in  all  the  suits,  though  only 
one  satisfaction  can  be  recovered. ^^ 

ff.  Joint  Tenants. — Where  a  writ  of  right  counts  against  the  tenants  jointly 
it  has  been  held  that  a  joint  judgment  against  the  tenants  for  the  costs  as  well  as 
the  land  was  correct.'*^ 

gg.  Liability  of  Attorney  for  Vexatiously  Increasing  Costs. — It  is  expressly 
provided  by  statute  that  if  any  attorney,  proctor,  or  other  person  admitted  to  con- 
duct causes  in  any  court  of  the  United  States,  or  of  any  territory,  appears  to  have 
multiplied  the  proceedings  in  any  cause  before  such  court,  so  as  to  increase  costs 
.unreasonably  and  vexatiously,  he  shall  be  required  by  order  of  the  court,  to  sat- 
isfy any  excess  of  costs  so  increased.'*^ 

(2)  On  Orders  and  in  Proceedings  before  and  after  Verdict,  Judgment  or  De- 
cree—  (a)  Before  Verdict,  Judgment  or  Decree — aa.  Filing  Pleadings. — See, 
generally,  the  titles  Filing  Pleadings  and  Papers;   Pleading. 

bb.    Amendment. — The  question  of  payment  of  costs  as  a  condition  of  allow- 


42.  Where  public  officer  sued  in  official 
capacity  but  charged  with  no  delinquency. 

— Hauenstein   v.   Lvnham,   131   U.   S.   cxci, 
26   L.   Ed.   125. 

"This  was  a  motion  to  correct  the  judg- 
ment in  Hauenstein  v.  Lynham,  100  U.  S. 
483,  25  L.  Ed.  628.  The  case  is  stated  in 
the  opinion.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court.  This 
motion  is  denied.  The  defendant  in  er- 
ror was  sued  in  his  official  character,  as 
escheator  for  the  commonwealth  of  Vir- 
ginia. He  was  a  public  officer  of  the 
state,  and  he  held  the  funds  sued  for  in 
that  capacity.  He  was  charged  with  no 
official  delinquency.  Under  such  circum- 
stances he  cannot  be  made  liable  per- 
sonally for  the  costs  of  the  plaintififs. 
The  court  below  was  right,  therefore,  in 
confining  the  judgment  for  costs  to  the 
funds  in  his  hands  as  escheator."  Hauen- 
stein V.  Lynham,  131  U.  S.  cxci,  26  L. 
Ed.  125.  See  the  title  PUBLIC  OF- 
FICERS. 

43.  Persons  severally  bound  and  sever- 
ally sued. — Tarin  v.  Morris,  2  Dall.  115, 
1  L.  Ed.  312,  applying  the  rule  where 
separate  suits  were  brought  against  sev- 
eral  parties   to  a   note. 

Though  satisfaction  be  obtained  on  a 
note  from  the  maker,  an  endorser  is  liable 
for  costs  of  a  suit  brought  against  him  on 
the  same  note  prior  to  the  time  satis- 
faction was  obtained  from  the  maker. 
Tarin  v.  Morris,  2  Dall.  115,  1  L.  Ed.  312. 
See  the  titles  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  257;  CONTRACTS, 
ante,  p.  552. 

44.  Writ  of  right — Joint  judgment 
against  tenants  for  costs. — In  a  writ  of 
right,  brought  under  the*  statute  of  Ken- 
tucky, where  the  demandant  described  his 
land  by  metes  and  bounds,  and  counted 
against  the  tenants  jointly,  it  was  held, 
that  this   was   matter  pleadable   in  abate- 


ment only,  and  that  by  pleading  in  bar, 
the  tenants  admitted  their  joint  seizin, 
and  lost  the  opportunity  of  pleading  a 
several  tenancy.  The  tenants  could  not, 
in  this  case,  severally  plead,  in  addition 
to  the  niise,  or  general  issue,  that  neither 
the  plaintiff,  nor  his  ancestor,  nor  any 
other  under  or  from  whom  he  derived  his 
title  to  the  demanded  premises,  were  ever 
actually  seized  or  possessed  thereof,  or 
of  any  part  thereof;  because  it  amounted 
to  the  general  issue,  and  was  an  applica- 
tion to  the  mere  discretion  of  the  court, 
which  is  not  examinable  upon  a  writ  of 
error.  Quaere,  whether  the  tenants  could 
plead  the  mise  severally,  as  to  the  several 
tenements  held  by  them,  parcel  of  the 
demandant's  premises,  without  answering 
or  pleading  anything  as  to  the  residue? 
Under  such  pleas,  and  the  replication  pre- 
scribed by  the  statute,  the  mise  was 
joined;  the  parties  proceeded  to  trial;  and 
the  following  general  verdict  was  found, 
viz:  "The  jury  find  the  demandant  hath 
more  mere  right  to  hold  the  tenement,  as 
he  hath  demanded,  than  the  tenants,  or 
either  of  them,  have,  to  hold  the  respec- 
tive tenements  set  forth  in  their  respec- 
tive pleas,  they  being  parcels  of  the  tene- 
ment in  the  count  mentioned."  It  was 
held,  that  this  verdict  being  certain  to  a 
common  intent,  was  sufficient  to  sustain 
a  judgment.  It  was  also  held,  that  a 
joint  judgment  against  the  tenants  for  the 
costs,  as  well  as  the  land,  was  correct. 
Liter  V.  Green,  2  Wheat.  306,  4  L.  Ed. 
246.  See  the  titles  JOINT  TENANTS 
AND  TENANTS  IN  COMMON;  WRIT 
OF  RIGHT. 

45.  Liability  of  attorney  for  costs  vex- 
atiously increased. — United  States  Rev. 
Stat.,  §  982,  act  of  July  22,  1813,  ch.  14; 
act  of  February  26,  1853,  ch.  80.  Penn- 
sylvania V.  Wheeling,  etc..  Bridge  Co.,  18 
How.    460,    15    L.    Ed.    449. 
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ing  amendments  has  already  been  treated  in  the  title  Amendments,  vol.  1, 
p.  303. 

CO.  Continuawce. — As  to  imposition  of  costs  as  a  condition  of  allowing  a  con- 
tinuance, see  the  title  Continuances,  ante,  p.  543. 

(b)  After  Verdict  Judgment  or  Decree — aa.  Nczv  Trial. — As  to  imposition  of 
costs  in  the  case  of  new  trials,  see  the  title  New  Trials. 

bb.  Opcnin\g  or  Vacating  Judgments  or  Decrees. — As  to  the  imposition  of 
costs  upon  opening  or  vacating  judgments  or  decrees,  see  the  title  Judgments 
AND  Decrees. 

cc.  After  Remand. — As  to  the  allowance  of  costs  in  proceedings  after  remand 
from  the  appellate  court,  see  the  title  Mandate  and  Proceedings  Thereon. 

c.  In  Appellate  Proceedings. — As  to  the  allowance  of  costs  in  appellate  pro- 
ceedings, see  the  title  AppEae  and  Error,  vol.  2,  p.  418,  et  seq. 

d.  On  Removal  of  Cause. — As  to  costs  on  removal  of  cause,  see  the  title  Re- 
moval oE  Causes. 

3.  Liability  oe  Funds  for  Payment  oe  Costs. — In  General. — Where  a 
party  asserts  his  right  to  payment  out  of  certain  funds  in  court,  it  has  been  held 
to  be  the  usual  practice  not  to  allow  such  party,  though  successful,  his  costs  out 
of  the  funds  in  court.  Such  costs  are  chargeable  against  the  party  contesting 
his  right  to  be  paid  out  of  such  funds.'*^ 

Preservation,  Recovery  or  Administration  of  Trust  Property  or  Fund. 
— When  many  persons  have  a  common  interest  in  a  trust  property  or  fund,  and 
one  of  them,  for  the  benefit  of  all  and  at  his  own  costs  and  expense,  brings  a 
suit  for  its  preservation  or  administration,  the  court  of  equity  in  which  the  suit 
is  brought  will  order  that  the  plaintifit  be  reimbursed  his  costs  from  the  trust 
property  or   fund  itself,^"   or  by  proportional  contribution   from  those   who  ac- 


46.  General  rule  as  to  payment  from 
furn_ts  lii  controversy. — National  Bank  v. 
Whitney,  103  U.  S.  99,  26  L.  Ed.  443. 

"The  petition  of  McCormick  to  be  al- 
lowed costs  out  of  the  fund  in  court  must, 
according  to  the  usual  practice  of  the 
court  in  such  cases,  be  also  denied.  His 
costs^  are  chargeable  against  the  bank 
which  contested  his  right  to  be  paid  out 
of  the  proceeds  in  court.  If  paid  out  of 
the  fund,  they  would  reduce  by  their 
amount  the  moneys  properly  applicable  to 
the  indebtedness  of  Whitney."  National 
Bank  v.  Whitney,  103  U.  S.  99,  26  L.  Ed. 
443. 

47.  Costs  of  preservation,  recovery  or 
administration  of  trust  property  or  funds. 
— Hobbs  V.  McLean,  117  U.  S.  567,  29  L. 
Ed.  940;  Central  R.,  etc.,  Co.  v.  Pettus, 
113  U.  S.  116,  28  L.  Ed.  915;  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157. 
See,  also,  Peters  v.  Bain,  133  U.  S.  670, 
33  L.  Ed.  696.  See,  generally,  the  titles 
BANKRUPTCY,  vol.  2,  pp.  852,  917; 
TRUSTS  AND  TRUSTEES. 

A  bill  was  filed  not  only  in  behalf  of 
the  complainant  himself,  but  in  behalf  of 
other  bondholders  having  an  equal  in- 
terest in  a  fund  held  by  trustees  to  secure 
the  bondholders;  and  the  bill  sought  to 
rescue  that  fund  from  waste  and  destruc- 
tion arising  from  the  neglect  and  miscon- 
duct of  the  trustees,  and  to  bring  it  into 
court  for  administration  according  to  the 
purposes  of  the  trust;  and  where  all  this 
has  been  done;  and  done  at  great  expense 
and  trouble  on  the  part  of  the  complain- 
ant;   and    the    other     bondholders      have 


come  in  and  participated  in  the  benefits 
resulting  from  his  proceedings — if  the 
complainant  was  not  a  trustee,  he  at  least 
acted  the  part  of  a  trustee  in  relation  to 
the  common  interest.  He  may  be  said 
to  have  saved  the  fund  for  the  cestuis  que 
trust,  and  to  have  secured  its  proper  ap- 
plication to  their  use.  Though  the  bond- 
holder was  entitled  to.  as  costs,  all  neces- 
sary expenses  of  the  litigation,  he  was  not 
entitled  to  an  allowance  for  his  personal 
services,  nor  for  his  private  expenses  as 
traveling  fares  and  hotel  bills.  Trustees 
V.  Greenough,  105  U.  S.  527,  537,  26  L.  Ed. 
1157. 

Appellees  were  employed  by  unsecured 
creditors  to  institute  a  suit  on  behalf  of 
them  and  other  unsecured  creditors  to 
establish  a  lien  on  the  property  of  their 
debtor,  the  Montgomery  and  West  Point 
Railroad  Company.  The  court  held  on 
the  authority  of  Trustees  v.  Greenovigh. 
105  U.  S.  527,  26  L.  Ed.  1157,  that  an  ac- 
ceptance, by  the  creditors  who  did  not 
contract  for  the  institution  of  the  suit,  of 
benefits  acquired  by  the  suit,  made  them 
liable  to  contribute  to  the  costs  of  the 
suit.  Central  R.,  etc.,  Co.  v.  Pettus,  113 
U.  S.  116.  125,  28  L.  Ed.  915. 

Allowance  of  solicitor's  fee  from  funds. 
— An  action  was  brought  by  an  adminis- 
trator against  one  who  had  wrongfully 
appropriated  funds  of  a  minor  and  re- 
fused to  pay  theiu  to  the  administrator 
on  demand.  It  was  held  that  the  costs 
in  such  action  should  be  charged  against 
the  defendant  personally  and  not  against 
the   fund  recovered  except  a  fee  allowed 
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cepted  the  benefits  of  his  efforts."*^  But  where  one  brings  adversary  proceedings 
to  take  the  possession  of  trust  property  from  those  entitled  to  it,  in  order  that 
he  may  distribute  it  to  those  who  claim  adversely,  and  fails  in  his  purpose,  it  has 
never  been  held,  so  far  as  known,  that  such  person  has  any  right  to  demand  re- 
imbursement of  his  expenses  out  of  the  trust  fund,  or  contribution  from  those 
whose  property  he  sought  to  misappropriate.-* '^ 

On  a  bill  of  interpleader,  the  plaintiffs  are,  in  general,  entitled  to  their  costs 
out  of  the  fund.^o 

A  court  of  equity,  where  a  mortgage  authorizes  the  payment  of  the 
expenses  of  the  mortgagee,  may  pay,  out  of  the  funds  in  his  hands,  the  taxed 
costs,  and  also  such  counsel  fees  in  behalf  of  the  complainants  as,  in  the  discre- 
tion of  the  court,  it  may  seem  right  to  allow.^^ 

Satisfaction  from  Property  Attached. — The  costs  of  an  action,  may,  it 
seems,  properly  be  satisfied  out  of  the  property  attached  or  otherwise  brought 
under  the  control  of  the  court. ^- 

B.  In  Criminal  Proceedings — 1.  In  Gene;ral. — Costs  in  criminal,  as  in 
civil  proceedings,  are  the  creature  of  statute,  and  a  court  has  no  power  to  award 
them  unless  some  statute  has  Conferred  it.^^ 

2.  Liability  op  State. — By  the  common  law  the  public  pays  no  costs.  In 
England  the  king  does  not,  and  the  state  stands  in  place  of  the  king.^^  This 
rule  has,  however,  been  changed  in  some  jurisdictions  by  statutes  making  the 
state  liable  for  costs  on  acquittal  of  the  defendant,  or  upon  his  conviction  where 
the  defendant  shall  prove  insolvent  and  unable  to  pay  the  costs.^^ 

3.  Liability  of  Defendant  upon  Conviction. — Under  the  Revised  Statutes 
of  the  United  States  when  judgment  is  rendered  against  a  defendant  in  a  pros- 
ecution for  any  fine  or  forfeiture,  he  shall  be  subject  to  the  payment  of  costs,^^ 


the  solicitor  for  recovering  the  funds,  this 
being  chargeable  against  the  funds  re- 
covered. Harrison  v.  Perea.  168  U.  S.  311, 
327,   42   L.    Ed.    478. 

The  defendant  in  this  case,  had  wrong- 
fully appropriated  the  funds  of  a  minor. 
The  solicitor  who  had  recovered  them  was 
allowed  a  fee  which  was  charged  on  the 
funds  recovered.  It  was  held  that  the 
court  did  not  err  in  allowing  this  fee;  as, 
by  the  exertions  of  the  solicitor,  the  fund 
was  recovered  and  it  should  properly  bear 
some  portion  of  the  expense  of  the  ad- 
ministration. The  amount  of  the  fee  was 
within  the  judicial  discretion  of  the  court, 
and  in  fixing  that  amount,  the  trial  court 
could  proceed  upon  its  own  knowledge 
of  the  value  of  the  solicitor's  services. 
Harrison  v.  Perea,  168  U.  S.  311.  325,  42 
L.  Ed.  478,  citing  Trustees  v.  Greenough, 
105  U.  S.  527.  26  L.  Ed.  1157;  Fowler  v. 
Equitable  Trust  Co.,  141  U.  S.  411,  415, 
35   L.    Ed.   794. 

The  circuit  court  may  consider  an  ap- 
plication for  an  allowance  of  costs  to 
counsel  out  of  funds  in  court  where  a 
mandate  from  the  supreme  court  directs 
that  a  party  should  recover  costs.  Mason 
7'.  Pewabic  Min.  Co.,  153  U.  S.  361,  38  L. 
Ed.  745.  See  the  title  ATTORNEY  AND 
CLIENT,  vol.   2,   p.   729. 

48.  Reimbursement  by  contribution. — 
Hobbs  7'.  McLean,  117  U.  S.  567.  29  L. 
Ed  940.  See  the  title  CONTRIBUTION 
AND  EXONER.\TION. 

49.  No  allowance  to  one  failing  in  ad- 
versary proceedings  to  take  possession  of 
trust  property,  etc. — Hobbs  v.  McLean, 
117  U.  S.  567,  29  L.  Ed.  940. 


50.  Plaintiffs  on  bill  of  interpleader  en- 
titled to  costs  out  of  fund. — Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat.  268,  5 
L.  Ed.  614.  See,  generally,  the  title  IN- 
TERPLEADER. 

51.  Where  mortgage  authorizes  pay- 
ment of  expenses  of  mortgagee. — Bronson 
v  La  Crosse,  etc.,  R.  Co.,  2  Wall.  283,  17 
L.  Ed.  725.  See  the  title  MORTGAGES 
AND  DEEDS  OE  TRUST. 

"The  court  may  pay  out  of  moneys  in 
the  hands  of  the  receiver,  or  out  of  the 
proceeds,  the  taxed  costs  of  the  trustees 
in  the  proceedings  for  the  foreclosure  of 
the  mortgage,  not  taxed  and  received 
from  the  defendants  in  those  proceedings; 
and  also  such  counsel  fees  in  behalf  of 
the  trustees  as  the  court,  in  its  discretion, 
may  seem  right  to  allow."  Bronson  v. 
La  Crosse,  etc.,  R.  Co.,  2  Wall.  283,  17  L. 
Ed.   725. 

52.  Satisfaction  of  costs  from  property 
attached. — Freeman  v.  Alderson,  119  U.  S. 
185,   30   L.    Ed.   372. 

53.  Court  cannot  award  costs  in  criminal 
proceedings  unless  by  statutory  authority. 
—Phillips  7'.  Gaines,  131  U.  S.,  appx.  clxix, 
25   L.    Ed.   733. 

54.  State  not  liable  in  absence  of  stat- 
ute.— Phillips  7'.  Gaines,  131  U.  S.,  appx. 
clxix,   25   L.   Ed.   733. 

55.  Statutory  provisions  as  to  li?bi!ity 
of  state. — Phillips  v.  Gaines,  131  U.  S., 
appx.  clxix,  25  L.   Ed.  733. 

56.  Liability  rf  defendant  on  conviction 
in  prosecution  for  fine  or  forfeiture. — ■  In 
re  Swan,  150  U.  S.'  637,  37  L.  Ed.  1207. 
See  the  titles  FINES;  PENALTIES 
AND  FORFEITURES. 
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and  on  every  conviction  for  any  other  ofifense,  not  capital,  the  court  may,  in  its 
discretion  award  that  the  defendant  shall  pay  the  costs  of  the  prosecution.^' 

4.  Liability  of  Informers  upox  Penal  Statute  or  Private  Prosecutors. 
— English  statutes,  from  long  before  the  American  Revolution,  authorized  costs 
against  informers  upon  a  penal  statute,  or  against  private  prosecutors  of  an  in- 
dictment or  information,  to  be  awarded  by  the  court,  either  absolutely,  or  unless 
the  judge,  before  whom  the  trial  was  had,  certified  that  there  was  probable  cause 
for  the  prosecution,^^  and  by  the  Revised  Statutes  of  the  United  States  it  is  ex- 
pressly provided  that  if  any  informer  or  plaintiff  on  a  penal  statute,  to  whom  the 
penalty  or  any  part  thereof,  if  recovered,  is  directed  to  accrue,  discontinues  his 
suit  or  prosecution,  or  is  nonsuited  therein,  or  if,  upon  trial,  judgment  is  ren- 
dered in  favor  of  the  defendant,  the  court  shall  award  to  the  defendant  his  costs, 
unless  such  informer  or  plaintiff'  is  an  officer  of  the  United  States  especially  au- 
thorized to  commence  such  prosecution,  and  the  court,  at  the  trial  in  open  court, 
certifies  upon  the  record  that  there  was  reasonable  cause  for  commencing  the 
same;  in  which  case  no  costs  shall  be  adjudged  to  the  defendant. ^^  Under  the 
Kansas  code  of  criminal  procedure  the  prosecutor  is  required  by  statute  to  pay 
the  costs  where  the  prosecution  appears  to  have  been  instituted  through  malice 
and  without  probable  cause,  and  such  a  statute  has  been  held  not  to  contravene 
the  14th  amendment  of  the  constitution  of  the  United  States,  where  such  pros- 
ecutor has,  by  virtue  of  the  statute,  the  right,  if  seasonably  claimed,  to  be  heard, 
and  to  introduce  evidence,  at  the  trial  of  the  case,  upon  the  question  of  whether 
he  instituted  the  prosecution  without  probable  cause  and  from  malicious  motives.*^*^ 

III.  Judgment  or  Decree  for  Costs. 

Allowance  of  Costs  as  Part  of  Judgment  or  Decree. — The  allowance 
of  costs  is  a  matter  of  practice,  which  need  not  in  the  absence  of  statutory  re- 
quirement, be  a  part  of  the  decree  or  judgment  of  the  court,  although  it  often 
is  so ;  as  the  payment  of  costs  is,  in  most  cases,  made  to  depend  upon  the  rules ; 
and  when  rules  do  not  apply,  upon  the  court's  order  in  directing  the  taxation 
of  costs.^i  Under  §  983  of  the  Revised  Statutes  of  the  United  States  it  is  pro- 
vided that  the  items  therein  specified  to  be  taxed  as  costs  are  to  be  included  in 
and  form  a  portion  of  a  judgment  or  decree  against  the  losing  party, ^^^  ^nd  such 
taxed  bills  are  to  be  filed  with  the  papers  in  the  case.*^^ 

Effect  of  Judgment  for  Costs  Generally. — It  has  been  held  that  a  judg- 
ment   for  costs  generally,   includes  all   the  costs  belonging  to  the   suit,   whether 

57.  Liability  in  other  cases  not  capital.  back.  If  the  claimants  had  succeeded 
— In  re  Swan,  loO  U.  S.  637,  37  L.  Ed.  they  could  have  no  judgment  against  the 
1207.  United   States   for  costs,   nor   against   him 

58.  English  statutes  authorizing  costs  as  not  being  a  party  to  the  suit."  Francis 
against  informers  and  private  prosecu-  v.  United  States,  5  Wall.  338,  18  L.  Ed. 
tors. — Lowe    v.    Kansas,    163    U.    S.    81,    41  603. 

L.    Ed.  78.  60.    Liability  of  prosecutor  where  prose- 

59.  United  States  statutes  imposing  cution  without  probable  cause  and 
liability  on  informers  or  plaintiffs,  etc. —  malicious. — Kans.  Gen.  Stat,  of  18S9  ch. 
United  Stales  Rev.  Stat.,  §  975,  embody-  82,  §  326;  Lowe  v.  Kansas,  163  U.  S.  81, 
ing   the   provisions   of   the   act    of    May   8,  41   L.   Ed.   78. 

1792,   ch.   36,    §    5.      Lowe   v.    Kansas,    163  61.    Allowance  not  necessarily  a  part  of 

U.    S.    81,   41    L.    Ed.    78.     See,   generally,  judgment  or  decree.— Story  v.  Livingston, 

the     title     PENALTIES     AND     FOR-  13  Pet.  3.>9,  10  L.  Ed.  200. 

FEITURES.  As  to  entry  of  costs  nunc  pro  tunc,  as 

"An    unofficial    informer    is    liable    for  part     of     original     judgment,     see    post, 

costs  and  damages  in  case  of  judgment  in  "Time,"  IV,  B. 

favor    of    the    claimants.      The    informer  62.     Provision    of    United    States    Rev. 

should    come    forward    and    have    the    in-  Stat.,    §    983.^United    States    v.    Sanborn] 

formation    made    in    his    own    name.      He  13.')  U.  S.  271,  34  L  Ed.  112. 


cannot  thus  intrude  himself  on  the  record  63.    To  be  filed  with  papers  in  the  case 

after  the  case  is  prepared  and  about  to  be  —United  States  v.  Sanborn,  135  U.  S    271^ 

tried   by   a   jury,   and   when    a   condemna-  34     L.     Ed.     112.       See     the     titles     FIL^ 

tion  is  imminent,  and  when  he  has  avoided  ING       PLEADING       AND       PAPERS' 

responsibility    for    costs    in    thus    keeping  RECORDS.                                                         ' 
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prior,  or  subsequent  to  the  rendition  of  judgment.'^'*     If  new  costs  accrue,  the 
judgment  opens  to  receive  them/'^ 

IV.  Taxation  of  Costs. 

A.  Manner. — The  clerk  of  the  court  is  the  agent  created  by  law  for  the 
performance  of  the  service  of  taxing  costs,''^  and  the  bill  of  costs  is  usually 
taxed  by  him  under  the  direction  of  the  court. *^'^ 

B.  Time. — The  costs  are  perhaps  never  in  fact  taxed  until  after  the  judg- 
ment is  rendered ;  and  in  many  cases,  cannot  be  taxed  until  afterwards.  And 
where  this  is  the  case  the  amount  ascertained  is  usually,  under  the  direction 
of  the  court,  entered  nunc  pro  tunc  as  a  part  of  the  original  judgment.  This 
mode  of  proceeding  is  necessary  for  the  purposes  of  justice,  in  order  to  afford 
the  necessary  time  to  examine  and  decide  upon  the  several  items  of  costs,  to 
which  the  successful  party  is  lawfully  entitled."'^ 

C.  Amount  and  Items  Taxable — 1.  In  Original  Proceedings — a.  In 
General. — Costs  as  between  party  and  party,  are  confined  to  the  taxed  costs  al- 
lowed by  the  fee  bill,  and  in  this  they  differ  from  costs  as  between  solicitor  and 
client,  which  include  all  reasonable  expenses  and  counsel  fees.^'^  Although 
under  the  federal  statutes  and  those  of  the  various  states,  the  legal  taxed  costs 
are  far  below  the  real  expenses  incurred  by  the  lii'igant,  yet  it  is  all  the  law 
allows  as  expensa  litis.'''^  Fees  and  costs  allowed  to  officers  therein  named  are 
now  regulated  by  the  act  of  congress,  passed  for  that  p  irpose,  which  provides 
that,  in  lieu  of  the  compensation  previously  allowed  by  law  to  attorneys,  so- 
licitors and  proctors  in  the  courts  of  the  United  States,  district  attorneys,  clerks 
of  the  circuit  and  district  courts,  marshals,  commissioners,  witnesses,  jurors, 
and  printers,  in  the  several  states  and  territories,  a  specified  compensation  and 
no  other,  shall  be  taxed  and  allowed,  except  in  cases  otherwise  expressly  pro- 
vided by  law."^ 


64.  What  included  in  judgment  for 
costs  generally. — Pevton  z'.  Brooke,  3 
Cranch  92,  2  L.   Ed.  376. 

65.  Judgment  opens  to  receive  new 
costs. — Peyton  v.  Brooke,  3  Cranch  92, 
2  L.   Ed.  376. 

Addition  of  costs  of  aUas  ca.  sa. — ^"The 
judgment  is  for  costs,  generally;  which 
includes  all  the  costs  belonging  to  the 
suit,  whether  prior,  or  subsequent  to  the 
rendition  of  the  judgment.  If  new  costs 
accrue;  the  judgment  opens  to  receive 
them."  Peyton  v.  Brooke,  3  Cranch  92, 
2  L.  Ed.  376.  See  the  title  SUMMONS 
AND   PROCESS. 

66.  Duty  of  clerk  to  tax  costs. — Byers 
V.  Surget,  19  How.  303,  15  L.  Ed.  670. 
And  see  Craig  v.  Leitensdorfer,  127  U.  S. 
764.  32  L.  Ed.  322.  See.  generally,  the 
title  CLERKS  OF  COURT,  vol.  3,  p. 
849. 

67.  Under  direction  of  court. — Penn- 
sylvania V.  Wheeling,  etc.,  Bridge  Co.,  18 
How.   460,   1.5  L.  Ed.  449. 

Taxation  by  judge  or  clerk. — By  §  983 
of  the  United  States  Revised  Statutes  it 
is  provided  that  the  bill  of  fees  of  the 
clerk,  marshal,  and  attorney,  and  the 
amount  paid  printers  and  witnesses,  and 
lawful  fees  for  exemplification  and  copies 
of  papers  necessarily  obtained  for  use  at 
trials  in  cases  where  by  law  costs  are  re- 
coverable in  favor  of  the  prevailing  party 
shall  be  taxed  by  a  judge  or  clerk  of  the 

4  U  S  Enc-52 


court.     United  States  v.   Sanborn,   135  U. 
S.  271,  34  L.  Ed.  112. 

68.  Time  of  taxing  costs. — Sizer  v. 
Many,  16  How.  98.  14  L.  Ed.   861. 

69.  Costs  between  parties  and  between 
solicitor  and  client  distinguished. — Trust- 
ees V.  Greenough,  105  U.  S.  527,  26  L- 
Ed.  1157;  In  re  Paschal,  10  Wall.  483,  19 
L.   Ed.  992. 

As  to  the  meaning  of  the  term  "costs 
of  suit,"  under  the  10th  section  of  the 
Patent  Act  of  1793,  relating  to  proceed- 
ings for  the  repeal  of  a  patent,  see  the 
title  PATENTS. 

70.  Taxable  costs  regulated  by  stat- 
ute.—Day  V.  Woodworth,  13  How.  363, 
14  L.   Ed.  182. 

71.  Federal  statute  regulating  taxation 
of  costs. — United  States  Rev.  Stat.,  § 
823;  act,  Feb.  26,  1853,  ch.  80,  10  Stat., 
L.  161;_Act  of  March  3,  1855,  ch.  175,  10 
Stat.,  L,.  670,  671.  United  States  v. 
Sanborn,  135  U.  S.  271,  34  L.  Ed.  112; 
United  States  v.  Waters.  133  U.  S.  208, 
33  L.  Fd.  594;  United  States  v.  Averill, 
130  U.  P  335,  32  L.  Ed.  977;  United  States 
V.  McMillan,  165  U.  S.  504,  41  L.  Ed.  805; 
Flanders  v.  Tweed,  15  Wall.  450,  21  L. 
Ed.  203;  The  Baltimore,  8  Wall.  377,  19 
L.  Ed.  463. 

In  the  case  of  The  Baltimore,  8  Wall. 
377,  19  L.  Ed.  463,  referring  to  the  pro- 
vision of  the  statute  of  February  26,  1853, 
10  Stat.  161,  part  of  the  first  se^ction  of 
which  was  incorporated  in  haec  verba  into 
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b.  Particular  Items— (l)  Fees  of  Attorneys,  Solicitors  and  Proctors— (a.) 
General  Provisions  as  to  Taxation.— By  the  Revised  States  of  the  United  States, 
attorneys,  sohcitors  and  proctors,  may,  on  a  trial  before  a  jury,  in  civil  or  crim- 
inal causes  or  before  referees,  or  on  a  final  hearing  in  equity  or  admiralty,  tax 
a  docket  fee  of  twenty  dollars,'^  but  they  are  restricted  to  a  charge  of  ten  dol- 
lars in  cases  at  law  where  judgment  is  rendered  without  a  juryJ^  In  cases  at 
law  when  the  cause  is  discontinued,  and  for  scire  facias,  and  other  proceedings 
on  recognizances,  they  may  tax  a  fee  of  five  dollars,'^  and  for  each  deposition 
taken  and  admitted  in  evidence  in  a  cause,  two  dollars  and  fifty  cents J^     At- 


§§  823,  8?A  of  the  Revised  Statutes,  it 
was  held  that  fees  and  costs  allowed  to 
attorneys,  solicitors,  and  proctors  in  ad- 
miralty cases  were  taxable  as  costs,  as  an 
incident  to  the  trial  and  judgment.  In 
that  case,  the  court,  on  page  392,  says: 
"Fees  and  costs,  allowed  to  the  olticers 
therein  named,  are  now  regulated  by  the 
act  of  the  26th  of  February,  1853,  which 
provides  in  its  first  section,  that  in  lieu 
of  the  compensation  now  allowed  by  law 
to  attorneys,  solicitors,  proctors,  district 
attorneys,  clerks,  marshals,  witnesses, 
jurors,  commissioners  and  printers,  the 
following  and  no  other  compensation 
shall  be  allowed.  Attorneys,  solicitors 
and  proctors  may  charge  their  clients 
reasonably  for  their  services,  in  addition 
to  the  taxable  costs,  but  nothing  can  be 
taxed  as  costs  against  the  opposite  party, 
as  an  incident  to  the  judgment,  for  their 
services,  except  the  costs  and  fees  therein 
described  and  enumerated."  United 
States  V.  Waters,  133  U.  S.  208,  33  L.  Ed. 
594.  See  the  title  DISTRICT  AND 
PROSECUTING  ATTORNEY. 

Allowance  of  attorneys'  fees  in  discre- 
tion of  court  independent  of  statute  of 
1853 "Both  before  and  since  the  enact- 
ment of  the  statute  of  1853,  courts  in  the 
exercise  of  their  discretion  have  allowed 
counsel  fees  in  many  cases  without  ques- 
tion when  reviewed  by  this  court.  In  the 
Appollon,  9  Wheat.  362,  379,  and  in  Canter 
V.  American  and  Ocean  Insurance  Com- 
panies, 3  Pet.  307,  319,  the  allowance  of 
counsel  fees  by  the  court  below  was 
affirmed  by  this  court  as  a  matter  within 
the  sound  discretion  of  the  court  before 
whom  the  cause  was  tried;  and  those 
decisions  were  cited  with  approval  in 
Elastic  Fabrics  Co.  v.  Smith,  100  U.  S. 
110,  25  L.  Ed.  547,  and  Paper-Bag  Cases, 
105  U.  S.  766,  772,  26  L.  Ed.  959.  In 
United  States  v.  Ingersoll,  1  Crabbe  13.>, 
suit  was  brought  by  the  United  States 
against  a  United  States  district  attorney, 
for  money  had  and  received.  He  pleaded. 
as  a  set-ofif,  among  other  items,  $5,0S3.2U 
for  costs  taxed  and  allowed  in  criminal 
cases,  payment  of  which  had  been  with- 
held by  the  treasury  department.  It  was 
held  that  those  costs  (which  were  at- 
torney's fees)  constituted  a  fair  and  legal 
set-ofif;  and  the  court  laid  down  the  prin- 
ciple, as  concisely  stated  in  the  syllabus, 
that  'the  allowance  of  costs  to  a  district 
attorney  is  altogether  in  the  jurisdiction 
of  the  judge,  and  not  within  the  power  of 
the    officers    of    the    treasury.'"      United 


States  V.  Waters,  133  U.  S.  208,  33  L.  Ed. 
594. 

72.  Taxation  of  docket  fee  on  trial 
before  jury  or  final  hearing  in  equity   or 

admiralty. — United  States  Rev.  Stat.,  § 
824;  act  of  Feb.  26,  1853,  ch.  80,  10  Stat. 
L.  161,  162.  United  States  v.  Sanborn,  135 
U.  S.  271,  34  L.  Ed.  112;  Flanders  v. 
Tweed,  15  Wall.  450,  21  L.   Ed.  203. 

Allowance  of  additional  fee  to  district 
attorney. — Section  824,  of  the  Revised 
Statutes,  after  limiting  the  fees  to  the 
district  attorneys  for  their  official  services 
therein  named,  each  at  a  specific  amount, 
irrespective  of  the  labor  and  responsi- 
bility involved,  provides  in  its  concluding 
clau'se  that,  "When  an  '  indictment  for 
crime  is  tried  before  a  jury  and  a  convic- 
tion is  had,  the  district  attorney  may  be 
allowed,  in  addition  to  the  attorney's 
fees  herein  provided,  a  counsel  fee,  in 
proportion  to  the  importance  and  dif- 
ficulty of  the  cause,  not  exceeding  thirty 
dollars."  United  States  v.  Waters,  133  U. 
S.   208,   33   L.    Ed.   594. 

Taxation  of  attorneys  fee  in  supreme 
court. — A  proceeding  in  the  United  States 
supreme  court,  under  its  original  jurisdic- 
tion, against  a  judge  of  an  inferior  court 
of  the  United  States,  to  obtain  a  writ  of 
mandamus  requiring  him  to  proceed  in 
a  cause  pending  in  court  before  him,  is  a 
civil  cause,  and  a  docket  fee  is,  there- 
fore, taxable  in  favor  of  the  attorney  of 
the  prevailing  party  as  part  of  the  costs. 
Ex  parte  Hughes,  114  U.  S.  548,  29  L. 
Ed.   281.     See  the  title   MANDAMUS. 

As  to  fees  of  proctors  in  admiralty, 
see  the  title  ADMIRALTY,  vol.  1,  p.  181. 

73.  In  cases  at  law  where  judgment  ren- 
dered without  jury.— United  States  Rev. 
Stat.,  §  824.  Flanders  v.  Tweed,  15  Wall. 
450,   21    L.    Ed.   203. 

74.  Where  cause  discontinued,  and  for 
scire  facias,  etc.— United  States  Rev. 
Stat.,   §    824. 

75.  For  depositions  taken  and  admitted 

in  evidence.— United  States  Rev.  Stat.,  § 
824.  Missouri  v.  Illinois,  202  U.  S.  59S, 
50  L.  Ed.  1160.  See  the  title  DEPOSI- 
TIONS. 

A  fee  of  $2.50  for  each  witness  ex- 
amined before  an  examiner  may  be 
charged  as  costs,  on  the  footing  of  deposi- 
tions  mentioned  in  Rev.  Stat.,  §  824.  The 
trouble  in  having  to  visit  different  places 
is  similar  to  that  caused  by  taking  depo- 
sitions. Missouri  v.  Illinois,  202  U  S 
598,  50  L.   Ed.   1160. 
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torneys,  solicitors,  and  proctors,  may,  notwithstanding  the  above  provisions, 
charge  to,  and  receive  from  their  chents,  other  than  the  government,  such  rea- 
sonable compensation  for  their  services,  in  addition  to  the  taxable  costs,  as  may 
be  in  accordance  with  general  usage  in  their  respective  states,  or  may  be  agreed 
upon  between  the  parties  ;'*5  but  nothing  can  be  taxed  or  recovered  as  costs 
against  the  opposite  parties  as  an  incident  to  the  judgment,  for  their  services, 
except  the  costs  and   fees  therein  described  and  enumeratedJ'^ 

(b)  Discretion  of  Court  as  to  Amount. — Under  §  7  of  the  antitrust  act  of 
July  2,  1890,  allowing  a  successful  plaintiff  to  recover  damages  and  the  costs 
of  the  suit,  including  a  reasonable  attorneys'  fee,  for  a  violation  of  the  provision 
of  the  act,  the  amount  of  the  attorneys'  fee  to  be  allowed  as  costs  is  within  the 
discretion  of  the  trial  court,  reasonably  exercised."^ 

(c)  Validity  of  State  Statutes  Authorising  Taxation  as  Costs  in  Favor  of 
Successful  Plaintiff  in  Certain  Actions. — In  a  number  of  jurisdictions  statutes 
have  been  enacted  authorizing  the  taxation  of  attorneys'  fees  as  costs  in  favor 
of  the  successful  plaintiff,  without  conferring  the  same  right  upon  a  successful 
defendant,  in  certain  classes  of  actions,  as,  for  instance,  against  railroad  com- 
panies for  damage  by  fires,  or  on  claims  for  personal  services  rendered,  or 
labor  done,  or  for  damages,  or  for  over  charges  on  freight,  or  claims  for  stock 
killed  or  injured  by  the  train  of  any  railroad  company,  or  against  insurance 
companies  upon  policies  of  insurance,  for  total  loss  of  property.  The  constitution- 
ality of  these  statutes  will  be  found  treated  in  other  titles  in  this  work."^^ 

(2)  Witmess  Fees,  Expenses,  etc. — The  amount  paid  witnesses,  their  mileage, 
and  the  necessary  expenses  incurred  in  summoning  them  may,  it  would  seem 
be  properly  taxed  as  an  item  of  costs  and  included  in  the  judgment.^o     Under 


76.'  Right  of  attorney,  etc.,  to  charge 
client  a  reasonable  fee  not  affected  by 
statute. — United  States  Rev.  Stat.,  §  823. 
United  States  v.  Sanborn,  135  U.  S.  271, 
34  L.  Ed.  112;  United  States  v.  Waters, 
133  U.  S.  208,  33  L.  Ed.  594;  Flanders  v. 
Tweed,  15  Wall.  450,  21  L.  Ed.  203;  The 
Baltimore,  8  Wall.  377,   19  L.   Ed.  463. 

As  to  the  right  of  attorneys  to  charge 
and  receive  reasonable  compensation — - 
See  the  title  ATTORNEY  AND  CLIENT, 
vol.  2,  p.  723,  et  seq. 

77.  Nothing  may  be  taxed  or  recovered 
as  costs  in  excess  of  statutory  provision. 
—United  States  v.  Waters,  133  U.  S.  208, 
33  L.  Ed.  594;  Flanders  v.  Tweed,  15  Wall. 
450,  21   L.  Ed.  203. 

As  to  counsel  fees  as  elements  of  dam- 
ages,  see  the  title  DAMAGES. 

78.  Discretion  of  court  as  to  allowance 
under  antitrust  act. — ^Montague  v.  Lowry, 
193  U.   S.  38,  48   L.  Ed.  608. 

In  an  action  imder  such  antitrust  act 
when  a  verdict  was  rendered  for  five  hun- 
dred dollars,  it  was  held  that  an  attornej^'s 
fee  of  seven  hundred  and  fifty  dollars 
was  reasonable,  where  the  trial  took  five 
days,  and  it  appeared  from  the  evidence 
as  to  what  would  be  a  reasonable  amount, 
that  seven  hundred  and  fifty  to  one  thous- 
and dollars  would  reasonable.  ]\Ionta- 
gue  V.  Lowry,  193  U.  S.  38,  48  L.  Ed.  608. 

"There  is  one  other  question  which,  al- 
though of  secondary  importance,  is  raised 
by  the  plaintififs  in  error.  After  the  rendi- 
tion of  the  verdict  the  plaintiff  below 
claimed  a  reasonable  attorney's  fee  under 
the  seventh  section  of  the  act,  and  made 
proof  of  what  would  be  a  reasonable  sum 


therefore,  from  which  it  appeared  that  it 
would  be  from  $750  to  $1,000.  The  trial 
court  awarded  to  the  plaintifif  $750.  The 
verdict  being  only  for  $500,  the  plaintiffs 
in  error  claimed  that  the  allowance  was 
ari  improper  and  unreasonable  one.  The 
trial  took  some  five  days.  The  judgment 
in  effect  pronounced  the  association  il- 
legal. ^  The  amount  of  the  attorney's  fee 
was  within  the  discretion  of  the  trial  court, 
reasonably  exercised,  and  we  do  not  think 
that  in  this  case  such  discretion  was 
abused."  Montague  v.  Lowry  193  U  S 
38.  48  L.  Ed.  608.  See  the  title  MONOP- 
OLIES AND   CORPORATE  TRUSTS. 

79.  Constitutionality  of  such  statutes. — 
See  the  titles  CONSTITUTIONAL  LAW 
ante,  p.  1;  DUE  PROCESS  OF  LAW- 
POLICE  POWER. 

80.  Fees  and  expenses  of  witnesses. — 
United  States  Rev.  Stat.,  §  983.  United 
States  V.  Sanborn,  135  U.  S.  271  34  L  Ed 
112.     See  the  title  WITNESSES. 

Expenses  of  execution  of  commission, 
-yln  an  account  of  expenses  in  the  execu- 
tion of  a  commission  moved  to  be  al- 
lowed as  costs,  were  charges  for  swear- 
ing and  the  attendance  of  witnesses,  for 
agency  and  for  expenses  of  collecting 
testuuony.  The  charges  for  agency  and 
for  the  collection  of  testimony  were  re- 
jected and  the  charges  for  swearing  and 
attendance  of  witnesses  were  allowed. 
Lynch  v.  Wood,  1  Dall.  310,  1  L.  Ed.  151. 

Expenses  of  government  witnesses. A 

person  employed  by  the  goverment  re- 
ceives while  absent,  as  a  witness  for  the 
goverment;  his  stipulated  salary,  and  is 
paid,    in    that   way,    for   his    time,    so   it    is 
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the  act  of  March  3,  1887,  providing  for  the  bringing  of  suits  against  the  United 
States,  allowing  costs  to  the  prevaiHng  party  if  the  Lnited  States  shah  put  m 
issue  the  right  of  the  plaintiff  to  recover,  from  the  time  of  joining  such  issue 
it  is  further  provided  that  such  costs  shall  include  only  what  is  actuaUy  incurred 
for  witnesses  and  for  summoning  the  same,  and   fees  paid  to  the  clerk  of  the 

court  ^^ 

(3)  Fees  of  Officers  of  Court.— By  the  act  of  May  9,  1792,  which  was  'an 
act  for  regulating  processes  in  the  courts  of  the  United  States,  and  providing 
compensations  for  the  officers  of  the  said  court  and  for  jurors  and  witnesses," 
the  compensation  therein  provided  for,  on  behalf  of  officers  and  persons  con- 
cerned in  the  administration  of  justice,  not  payable  out  of  the  treasury  of  the 
United  States,  was  recoverable  as  costs  of  the  suit.^^  By  the  present  provisions 
of  the  United  States  Revised  Statutes  the  bill  of  fees  of  the  clerk  and  marshal 
are  to  be  taxed  and  included  in  the  judgment  or  decree  against  the  losing 
party.^3 


not  just  that  he  should  also  receive  mile- 
age and  per  diem.  But,  instead  thereof, 
he  is  allowed  his  necessary  expenses, 
which  being  audited,  by  or  under  the  direc- 
tion of  the  court  upon  which  he  attends 
as  a  witness,  he  is  entitled  to  have  paid 
to  him;  and  the  goverment,  being  under  an 
obligation  to  pay  them,  is  entitled  to  have 
the  amount  so  audited  included  in  its  bill 
of  costs,  and  in  any  judgment  rendered  in 
its  favor.  In  other  words,  when  the  govern- 
ment is  successful  in  a  suit  the  ^'necessary 
expenses"  of  its  witnesses,  of  the  class  de- 
scribed in  Rev.  Stat.,  §  850,  providing  that 
necessary  expenses  of  a  government  clerk 
shall  be  paid  when  sent  away  as  a  witness, 
takes  the  place,  in  its  bill  of  costs,  of  the 
per  diem  and  mileage  which,  but  for  that 
section,  would  have  been  taxed  and  al- 
lowed in  its  favor.  United  States  v.  San- 
born, 135  U.  S.  271,  34  L.  Ed.  112. 

"It  is  not  disputed  that  the  United 
States,  if  successful  in  a  suit,  is  entitled 
to  have  included  in  the  judgment  the 
statutory  fees  for  per  diem  and  mileage 
for  its  witnesses,  other  than  its  officers 
who  may  be  sent  away  from  their  places 
of  business  to  attend  upon  a  court.  And 
we  cannot  think  it  was  intended  by  §  850 
to  deny  to  the  government  the  right,  when 
successful  in  a  suit,  to  have  even  the 
necessary  expenses  of  witnesses  of  the 
class  described  in  that  section  included  in 
the  judgment  for  costs;  or  that  the  United 
States  intended  to  remit  to  its  defeated 
adversary  not  only  witnesses'  fees  for  per 
diem  and  mileage,  but  the  necessary  ex- 
penses of  witnesses  who  happened  to  be 
in  its  employment,  and  whom  it  sent  away 
from  their  places  of  business  to  testify  in 
its  behalf.  As  a  person  of  that  class  re- 
ceives, while  absent,  his  stipulated  salary, 
and  is  paid  in  that  way,  for  his  time,  it  is 
not  deemed  just  that  he  should  also  re- 
ceive mileage  and  per  diem.  But,  instead 
thereof,  he  is  allowed  his  necessary  ex- 
penses, which  being  audited,  by  or  under 
the  direction  of  the  court  upon  which  he 
attends  as  a  witness,  he  is  entitled  to  have 
paid  to  him;  and  the  government,  being 
under   an   obligation   to   pay  them,   is    en- 


titled to  have  the  amount  so  audited  m- 
cluded  in  its  bill  of  costs,  and  in  any 
judgment  rendered  in  its  favor.  In  other 
words,  when  the  government  is  successful 
in  a  suit,  the  'necessary  expenses'  of  its 
witnesses,  of  the  class  described  in  §  850, 
take  the  place,  in  its  bill  of  costs,  of  the 
per  diem  and  mileage  which,  but  for  that 
section,  would  have  been  taxed  and  al- 
lowed in  its  favor,  just  as  a  marshal  may 
elect  to  take  his  actual  traveling  expenses 
instead  of  mileage  where  mileage  is  al- 
lowed to  him."  United  States  v.  Sanborn, 
135  U.  S.  271.  34  L.  Ed.  112. 

The  auditing  of  expenses  described  in 
§  850,  Rev.  Stat.,  providing  that  necessary 
expenses  of  a  government  clerk  shall  be 
paid  when  sent  away  as  a  witness,  is 
primarily  under  the  direction  of  the  court. 
United  States  v.  Sanborn,  135  U.  S.  271, 
34  L.   Ed.   112. 

81.  Under  act  of  March  3,  1887.— United 
States  V.  Harmon,  147  U.  S.  268,  37  L.  Ed. 
164. 

82.  Provision  of  act  of  May  9,  1792. — 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  460,  15  L.  Ed.  449. 

In  The  Antelope,  12  Wheat.  546,  6  L. 
Ed.  723,  it  was  held  that  under  the  early 
acts  providing  for  the  fees  and  compensa- 
tion to  be  allowed  a  marshal,  "whether  the 
marshal's  fees  and  compensation  for  serv- 
ices rendered  the  United  States  be  fixed 
by  some  positive  statutory  rule,  as  in 
enumerated  services,  or  depend  upon  what 
is  reasonable  and  just  under  the  circum- 
stances of  the  case,  as  in  nonenumeratea 
services,  they  must  be  certified  to,  and 
paid  out  of,  the  treasury,  and  cannot  law- 
fully constitute  any  part  of  the  judgment 
or  decree  in   the   cause." 

83.  Fees  of  clerk  and  marshal. — United 
States  Rev.  Stat.,  §  983.  United  States  v. 
Sanborn,  135   U.  S.  271,  34  L.  Ed.  112. 

Under  the  act  of  March  3,  1887,  allow- 
ing costs  to  the  successful  plaintiff  in  an 
action  against  the  United  States,  where 
the  latter  puts  in  issue  the  right  of  the 
plaintiff  to  recover,  it  is  provided  that  such 
costs  shall  include  in  addition  to  the  ex- 
pense  of  witnesses,   the   fees   paid   to   the 
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(4)  Fees  for  Bxeniplifications  and  Copies  of  Papers. — Lawful  fees  for  ex- 
emplifications and  copies  of  papers  necessarily  obtained  for  use  on  trials,  may 
properly  be  taxed  as  costs.^'' 

(5)  Amounts  Paid  to  Printers. — Section  983  of  the  United  States  Revised 
Statutes  includes  the  amount  paid  to  printers  among  the  items  to  be  taxed  and 
included  in  the  judgment  or  decree.*^ 

(6)  Expenses  of  Preserving  Attached  Property. — It  has  been  held  that  plain- 
tiffs in  a  suit  for  dissolution  of  a  partnership,  who  are  personally  liable  for  at- 
tached property  held  by  an  officer,  may  recover  as  costs  a  reasonable  amount 
for  expenses  incurred  in  preserving  the  property. ^^ 

c.  When  Several  Actions  Are  Instituted  again^st  Parties  Who  Might  Be 
Joined  in  One  Action. — When  several  actions  or  processes  are  instituted,  in 
a  court  of  the  United  States  or  one  of  the  territories,  against  persons  who  might 
legally  be  joined  in  one  action  or  process  touching  the  matter  in  dispute,  the 
party  pursuing  the  same  shall  not  recover,  on  all  of  the  judgments  therein  which 
may  be  rendered  in  his  favor,  the  costs  of  more  than  one  action  or  process,  un- 
less special  cause  for  said  several  actions  or  processes  is  satisfactorily  shown  on 
motion  in  open  court. ^'^ 

2.  In  AppeivLate;  Proceedings. — See  the  title  Appeal  and  Error,  vol.  2,  p. 
426,  et  seq. 

D.  Remedy  for  Erroneous  Taxation. — The  usual  method  of  correcting 
an  erroneous  taxation  of  costs  would  seem  to  be  by  a  motion  to  retax.**** 


clerk  of  the  court.     United  States  v.  Har- 
mon, 147  U.  S.  268,  37  L.  Ed.  164. 

Generally,  as  to  fees  and  compensation 
of  clerks  and  marshals,  see  the  titles 
CLERKS  OF  COURT,  vol.  3,  p.  849; 
UNITED  STATES  MARSHALS. 

84.  Fees  for  exemplifications,  etc. — 
United  States  Rev.  Stat.,  §  983.  United 
States  V.  Sanborn,  135  U.  S.  271,  34  L.  Ed. 
112.  See  the  titles  DOCUMENTARY 
EVIDENCE;  RECORDS. 

85.  Amount  paid  to  printers — United 
States  V.  Sanborn,  135  U.  S.  271.  34  L.  Ed. 
112.  And  see  the  title  APPEAL  AND 
ERROR,   vol.    2,   p.   426. 

Disbursement  for  printing  objections  to 
filing  of  reply  in  mandamus  proceedings. 
• — It  has  been  held  that  objections  to  the 
filing  of  the  reply  in  mandamus  proceed- 
ings in  the  United  States  supreme  court 
were  in  the  nature  of  pleadings  in  the 
cause,  and  that  the  disbursements  for 
printing  such  objections  were,  therefore, 
taxable  as  costs  of  printing  the  record. 
Ex  parte  Hughes,  114  U.  S.  548,  29  L.  Ed. 
281.     See  the   title  MANDAMUS. 

86.  Expenses  of  preserving  attached 
property. — Burns  v.  Rosenstein,  135  U.  S. 
449,  34   L.    Ed.    193. 

"After  the  decree  below  there  was  a  re- 
port by  the  clerk  as  to  the  taxation  of 
costs.  The  parties  having  been  heard  in 
respect  thereto,  an  order  was  made  allow- 
ing costs  to  the  plaintiffs  to  the  amount 
of  $973.34.  The  report  shows  that  the 
plaintiffs  claimed  a  certain  amount  for 
expenses  connected  with  the  preservation 
and  keeping  of  the  personal  property  (not 
including  the  vessels)  attached  on  the 
writ.  The  court  disallowed  five-eights  of 
that  sum.  The  only  objection  urged  in 
this  court  to  the  taxation  of  costs  was  the 


allowance  of  any  sum  whatever  to  plain- 
tiffs for  the  preservation  of  the  attached 
property.  This  objection  cannot  be  sus- 
tained. It  was  said  in  Trustees  v.  Green- 
ough,  105  U.  S.  527,  26  L.  Ed.  1157,  that 
'ordinarily  a  decree  will  not  be  reviewed 
in  this  court  for  costs  merely  in  a  suit  in 
equity  although  the  court  had  entire  con- 
trol of  costs  as  well  as  the  merits  where  it 
has  possession  of  the  case  on  appeal  from 
final  decree.'  There  is  nothing  in  the 
record  to  take  the  present  case  out  of  the 
general  rule.  The  allegations  of  the  orig- 
inal bill  justified  the  issuing  of  the  attach- 
ment. It  was  right  that  the  property  taken 
under  it  should  be  cared  for,  and  as  the 
court  found  that  the  plaintiffs  were  en- 
titled to  a  decree  against  the  defendants, 
a  judgment  for  costs  properly  followed; 
and  we  perceive  no  reason  why  the  plain- 
tiffs should  not  have  been  allowed,  as 
part  of  their  costs,  a  reasonable  amount 
for  the  expenses  incurred  in  preserving 
the  attached  property,  and  fpr  which  they 
became  primarily  liable  to  the  officer  keep- 
ing it.  We  cannot  say,  upon  the  record 
before  us,  that  the  court  below  exceeded 
its  discretion  in  apportioning  the  expenses 
thus  incurred."  Burns  v.  Rosenstein,  135 
U.  S.  449,  34  L.  Ed.   193. 

87.  Where  several  actions  brought 
against  parties  who  might  legally  be 
joined  in  one  action. — United  States  Rev. 
Stat.,  §  977,  act  of  July  22,  1813.  Pennsyl- 
vania V.  Wheeling,  etc..  Bridge  Co.,  18 
How.   460,  15  L.   Ed.  449. 

88.  Motion  to  retax  costs. — Sully  v. 
American  Nat.  Bank,  179  U.  S.  68,  45  L. 
Ed.  89;  Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  18  How.  460,  15  L.  Ed.  449. 
See  the  title  APPEAL  AND  ERROR,  vol. 
2,  p.  427.  ■ 
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V.  Manner  of  Enforcing  Payment  of  Costs. 

In  General.— Payment  of  costs  may  be  enforced  by  attachment,^^  or  by  ex- 

ccution  ^^ 

Payment  of  Past  Costs  as  Condition  of  AUowing  Further  Proceed- 
ings.—The  plaintiff  may  be  required,  by  order  of  the  court,  to  pay  the  costs  of 
a  former  suit  before  suing  again  for  the  same  cause.'^i 

VI.  Security  for,  or  Prepayment  of  Costs. 

A.  Necessity— 1.  In  General.— From  early  times  the  legislature  and  the 
courts  in  England  and  America,  have  not  only  awarded  costs  to  the  party  pre- 
vailing^ in  a  civil  action,  but  have,  not  infrequently,  required  actual  payment  of 
costs  "or  security  for  that  payment,  from  the  plaintiff  in  a  civil  action,  or  even 
from'  the  prosecutor  in  a  criminal  proceeding.^^  Such  security  may  properly  be 
required  in  case  of  a  nonresident  plaintiff,^^  and  has  been  required  as  a  condition 
of  allowing  intervention.'^-*  .,    i  ,      o   1r^rM      r    u 

2.  Where  United  States  the  PlaintiFE.— It  is  provided  by  §  lUUl  of  the 
United  States  Revised  Statutes  that  whenever  any  process  issues  from  the  cir- 
cuit court,  by  the  United  States,  no  bond,  obligation,  or  other  security  shall  be 
required  from  the  United  States,  either  to  prosecute  the  suit,  or  to  answer  in 
damages  or  costs.^s  The  adoption  of  the  state  practice  "as  near  as  may  be"  does 
not  have  the  effect  to  abrogate  the  provision  of  §  1001,  so  as  to  require  the  United 


89.  Attachment.— The  parties  on  one 
side  in  a  suit,  on  their  giving  bonds  to  pay 
all  costs  which  from  that  time  forward 
might  be  adjudged  against  them,  were  al- 
lowed by.  the  court  to  intervene  as  as- 
signees of  the  claim  of  one  of  the  original 
parties.  It  was  held  that  the  court  had 
power  and  it  was  its  duty  to  enforce  the 
payment  of  the  costs  against  such  parties., 
and  attachments  were  ordered  to  be  is- 
sued agamst  them  and  their  sureties  to 
coii.pel  the  payment  of  the  amount  of  the 
taxed  costs.  Craig  v.  Leitensdorfer,  127 
U.  S.  764,  770,  771,  32  L.  Ed.  322,  cited  in 
Lowe  V.  Kansas,  163  U.  S-  81,  41  L.  Ed. 
71?  S«€,  generally,  the  title  ATTACH- 
J/IENT  AND  GARNISHMENT,  vol.  2,  p. 
660. 

90.  Execution. — Pennsylvania  v.  Wheel- 
ing, etc.,  Bridge  Co.,  18  How.  421,  15  L. 
Ed.  435;  Riddle  v.  Mandeville,  6  Cranch 
86,  3   L.   Ed.   161. 

91.  Requirement  of  payment  of  former 
costs  as  conditions  of  allowing  second 
suit.— Lowe  V.  Kansas,  163  U.  S.  81,  41  L. 
Ed.  78;  Shaw  v.  Wallace,  2  Dall.  179,  1 
L.  Ed.  339;  Hurst  v.  Jones,  4  Ball.  353, 
1  L.  Ed.  864;  Henderson  v.  Griffin,  5  Pet. 
151,  8  L.  Ed.  79. 

In  an  action  of  ejectment  which  had 
been  non  prossed,  the  costs  remained  un- 
paid. In  a  subsequent  action  between  the 
same  parties  for  the  same  land  the  defend- 
ant objected  to  the  trial  of  the  second  ac- 
tion until  payment  of  costs  of  the  formei 
trial.  The  court  held  that  the  objection 
was  reasonable,  and  that  the  defendant 
cannot  be  compelled  to  proceed  to  trial 
until  payment  of  the  costs  of  the  former 
trial.  Hurst  v.  Jones,  4  Dall.  353,  1  L. 
Ed.  864. 

Where  the  court  ordered  the  costs  to 
be  paid,  of  a  former  ejectment  brought 
by   the    plaintiffs,    in   the    names    of    other 


persons,  but  for  their  use,  before  the  plain- 
tiff could  prosecute  a  second  suit,  in  his 
own  name,  for  the  same  land,  this  was 
not  a  judicial  decision  that  the  right  of 
the  plaintiffs  in  the  first  suit  was  the  same 
with  that  of  the  plaintiffs  in  the  second 
suit;  it  was  perfectly  consistent  with  the 
justice  of  the  case,  that  when  the  plain- 
tiffs sued  the  same  defendant,  in  their 
own  name,  for  the  same  land,  thej'  should 
reimburse  him  for  the  past  costs  to  which 
they  had  subjected  him,  before  they 
should  be  permitted  to  proceed  further. 
Rules  of  this  kind  are  granted  by  the  court 
to  meet  the  justice  and  exigencies  of  cases 
as  they  occur;  not  depending  solely  on 
the  interest  which  those  who  are  sub- 
jected to  such  rules  may  have  in  the  sub- 
ject matter  of  suits  which  they  bring 
and  prosecute  in  the  names  of  others;  but 
on  a  variety  of  circumstances,  which,  in 
the  exercise  of  a  sound  discretion,  may 
furnish  a  proper  ground  for  their  inter- 
ference. Henderson  v.  Griffin,  5  Pet.  151, 
8  L.  Ed.  79. 

92.  Statutory  requirement  of  security 

Lowe  V.  Kansas,  163  U.  S.  81,  41  L.  Ed.  78. 

As  to  the  statutory  origin  of  costs,  the 
power  of  the  legislature  to  regulate,  etc., 
see  ante,  "Origin  and  Basis  of  Liability," 
II,  A,  1. 

93.  Requirement  of  security  from  non- 
resident plaintiff.— Shaw  v.  Wallace,  2 
Dall.  179,  1  L  Ed.  339;  Chicago,  etc..  R. 
Co.  V.  Ohle,  117  U.  S.  123,  29  L.  Ed.  837. 

94.  Requirement  from  interveners. — In 
Craig  V.  Leitensdorfer,  127  U.  S.  764,  32 
L.  Ed.  322,  interveners  were  required  by 
order  of  court  to  give  bonds  for  costs 
with  sureties.  See,  generally,  the  title 
INTERVENTION. 

95.  Provision  of  Revised  Statutes,  § 
1001.— United  States  v.  Bryant,  111  U  S 
499,  28  L.  Ed.  496. 
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States  to  give  a  bond  for  costs  and  damages,  as  a  condition  of  obtaining  an 
order  for  seizure  of  property  sued  for,  under  the  provisions  of  a  state  code  for 
the  recovery  of  specific  chattels.^'' 

3.  In  Appellate;  Proceedings. — See  the  title  Appeal  and  Error,  vol.  1, 
p.  181. 

4.  Suits  in  Forma  Pauperis. — Right  of  Poor  Persons  to  Sue  without 
Prepayment  or  of  Security  for  Costs. — As  has  been  seen,  costs  are  the 
creatures  of  statute,  and  it  is  settled  that  authority  to  permit  the  prosecution  of  a 
suit  or  action  in  forma  pauperis  must  be  given  by  statute. ^'^  It  is  expressly 
provided  by  statute  that  any  citizen  of  the  United  States  entitled  to  commence 
any  suit  or  action  in  any  court  of  the  United  States,  may  commence  and  prose- 
cute to  conclusion  any  such  suit  or  action  without  being  required  to  prepay  fees 
or  costs,  or  give  security  therefor  before  or  after  bringing  suit  or  action,  upon 
filing  in  said  court  a  statement  under  oath,  in  writing,  that,  because  of  his  pov- 
erty, he  is  unable  to  pay  the  costs  of  said  suit  or  action  which  he  is  about  to 
commence,  or  to  give  security  for  the  same,  and  that  he  believes  he  is  entitled 
to  the  redress  he  seeks  by  such  suit  or  action,  and  setting  forth  briefly  the  na- 
ture of  his  alleged  cause  of  action. ^^  It  is  further  provided  that  after  any  such 
suit  or  action  shall  have  been  brought,  or  that  is  now  pending,  the  plaintiff  may 
answer  and  avoid  a  demand  for  fees  or  security  for  costs  by  filing  a  like  affi- 
davit,  and  willful  false  swearing  in  any  af^davit,  shall  be  punishable  as  per- 
jury is  in  other  cases. -^^ 

Procedure  in  Such  Suits. — In  suits  in  forma  pauperis  the  officers  of  court 
are  required  to  issue  and  serve  all  process,  and  perform  all  duties,  and  witnesses 
shall  attend  as  in  other  cases,  and  the  plaintiff  shall  have  the  same  remedies  as 
are  provided  by  law  in  other  cases. ^  The  court  may  request  any  attorney  of 
such  court  to  represent  such  poor  person,  if  it  deems  the  cause  worthy  of  a  trial, 
and  may  dismiss  any  such  cause  brought  under  the  act  authorizing  suits  in  forma 
pauperis  if  it  be  made  to  appear  that  the  allegation  of  poverty  is  untrue,  or  if 
said  court  be  satisfied  that  the  alleged  cause  of  action  is  frivolous  or  mali- 
cious.^ 

Rendition    of   Judgment    for    Costs. — A   judgment   may   be   rendered    for 

96.  United  States  not  required  to  give  or  costs,  accruing  when  or  after  the  suit 
bond  for  costs  and  damages. — United  or  action  is  commenced.  And  this  result 
States  V.  Bryant,  111  U.  S.  499,  28  L.  Ed.  is  secured  by  the  words  'and  its  prosecu- 
496.  tion    to    conclusion.'      That    conclusion    is 

97.  Right  to  sue  in  forma  pauperis  de-  ^l^e  termination  of  the  suit  or  action  in 
pendent  on  statute.— Bradford  v.  Southern  the  court  where  it  is  commenced.  The 
R  Co.,  195  U.  S.  243,  49  L.  Ed.  178.  And  second  section  provides  for  a  similar  ap- 
see  ante,  "Origin  and  Basis  of  Liability,"  Pi"-ation  after  the  suit  or  action  has  been 
jj    /^    I  biought.      The    words   'suit   or   action'   are 

L«   '  o."  ^  ^  •  •  •   •  •   Ui  i  i^sed    in    both    sections,    and   the   anolicant 

98..   Statutory  provision   givmg  right  to  j^  ^      ,j^^j  ^     ^  alleged  cause 

sue   m   forma   pauperis.— Act    of   July   20,  q^  action '"     Bind  ford  w    Sonthprn  R    r^ 

1893,  ch.   209,  27   Stat.   L-  252,   §   1.     Galla-  ?n.    tJ     S    24S     !q    T      FH     1-9       4  ?     ' 

T^±.    ^x7■     i-t,   T3      1     tor  TT    o    ii~r,    ac  ' ''^    '^  ■    ^-   ■^^^-   49    L.    t^d.   1<8.      occ,   also 

riA  1111  rr  dford  ';  SoutYern  R  Co  Gallaway  v.  Ft.  Worth  Bank,  186 'u.  S 
^o.^tI-  koA    laTv/^^r  '       1^^-  46  L.  Ed.  nil.    See  the  title  APPEAL 

195  U.  S.  243,  49  L.  Ed._  1/8.  ^^-^  ERROR,  vol.  1,  p.  333. 

99.  Answer    and    avoidance    of    demand  Provision  inapplicable  to  oroceedings  in 

for  fees  or  security.— Act  of  July  20,  1892,  supreme  court.— This  act  relating  to  suits 

ch.  209,  27   Stat.   L.  252,  §  2.     Bradford  t;.  {„  forma  pauperis  has  been  repeatedly  held 

Southern  R.  Co.,  195  U.  S.  243,  49  L.   Ed.  to  be  inapplicable  to  appellate  proceedings 

178.  in   the   supreme   court.      See   the   title   AP- 

"The    first    section    relates    to    the    com-  PEAL  AND  ERROR,  vol.  2,  p.  425. 

mencement    and    carrying    forward    of    a  1.   Procedure  as  in  other  suits  or  actions. 

suit   or   action   without   plaintiff   being   re-  — Act  of  July  20,  1892,  ch.  209,  27  Stat.  L. 

quired  to  prepay  fees   or  costs  or  to  give  252,  §  3. 

security    therefor,    whether    the     fees     or  2.    Power  of  court  to  assign  attorney  or 

cc)Sts    accrue    at    the    beginning   or   during  dismiss    case.— Act    of    July    20,    1892,    ch. 

the   progress   of   the   suit   or   action.     The  209,    27    Stat.    L-    252,    §    4.      Bradford    r. 

application   is    to    be    made    at   the    outset.  Southern   R.  Co.,  195  U.  S.  243,  49   h.  Ed. 

and  the  order,  if  granted,  covers   the  fees  178. 
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costs  at  the  conclusion  of  a  suit  in  forma  pauperis  as  in  other  cases.^  The 
United  States  shall  not,  however,  be  liable  for  any  of  the  costs  thus  incurred.* 

B.  Application. — Time. — It  has  been  held  that  a  defendant  may,  at  any 
time,  move  that  a  rule  be  granted  for  security  for  costs  to  be  given  by  plain- 
tiff who  is  a  nonresident,  if  it  does  not  delay  the  trial.^ 

An  affidavit  for  the  purpose  of  requiring  security  for  costs  on  the 
ground  of  nooresidence,  may,  it  would  seem,  be  made  on  infoi' nation  and  be- 
lief as  to  such  nonresidence,*^  and,  where  the  defendant  is  a  corporation,  it  may 
be  filed  on  its  behalf  by  an  officer  of  the  corporation.'^ 

COSURETIES. — See  the  titles  Contribution  and  Exoneration,  ante,  p. 
595;  Principal  and  Surkty;  Subrogation. 

COTENAJNTS. — See  the  title  Joint  Tenants  and  Tenants  in  Common. 

COTTON.— See  note   1. 

COTTON  EXCHANGE.— See  the  title  Exchanges. 

COUNCIL. — As  to  city  councils,  see  the  title  Municipal  Corporations. 

COUNSEL. — See  the  title  Attorney  and  Client,  vol.  2,  p.  705. 

COUNSEL  FEES. — See  the  titles  Admiralty,  vol.  1,  p.  181 ;  Appeal  and 
Error,  vol.  1,  p.  989;   Attorney  and  Client,  vol.  2,  p.  723;   Costs;  Damages. 

COUNTERCLAIM. — See  the  title  Set-Oee,  Recoupment  and  Counter- 
claim. 

COUNTERFEITING.— See   the  title   Forgery  and  Counterfeiting. 


3.  Rendition   of   judgment   for   costs. — 

Act  of  July  20,  1892,  ch.  209,  27  Stat.  L. 
252,  §  5.  Radford  v.  Southern  R.  Co.,  195 
U.  S.  243,  49  L.  Ed.  178. 

4.  United  States  not  liable  for  costs. — 
Act  of  July  20,  1892,  ch.  209,  27  Stat.  L. 
202,  §  5.  Bradford  v.  Southern  R.  Co., 
195  U.  S.  243,  49  L.  Ed.  178. 

5.  Motion  at  any  time  if  trial  not  de- 
layed.—Shaw  V.  Wallace,  2  Dall.  179,  1  L. 
Ed.   339. 

6.  Affidavit  on  information  and  belief. 
—Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
123,   29   L.   Ed.   837. 

7.  Affidavit  by  officer  of  corporation. — 
Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
123,  29  L.  Ed.  837.  See  the  titles  AF- 
FIDAVITS, vol.  1,  p.  200;  CORPORA- 
TIONS, ante,  p.  621. 


1.  Manufacturers  of  cotton. — See  Fisk 
V.  Arthur,  103  U.  S.  431,  26  L.  Ed.  520; 
Arthur  v.  Zimmermann,  96  U.  S.  125,  24  L. 
Ed.  770;  Arthur  v.  Herman,  96  U.  S.  141, 
24  L.  Ed.  812;  Kohlsaat  v.  Murphy,  96  U. 
S.  153,  24  L.  Ed.  844;  Barber  v.  Schell, 
107  U.  S.  617,  27  L.  Ed.  490.  See,  gen- 
erally,  the   title    REVENUE    LAWS. 

Cotton  braid. — See  Arthur  v.  Zimmer- 
man, 96  U.  S.  125,  24  L.  Ed.  770.  See, 
generally,  the  title  REVENUE  LAWS. 

Cotton  laces — Cotton  insertions. — See 
Barber  v.  Schell,  107  U.  S.  617.  27  L.  Ed. 
490.  See,  generally,  the  title  REVENUE 
LAWS. 

Cotton  webbing. — See  Beard  v.  Nichols, 
120  U.  S.  260,  30  L.   Ed.  652. 


COUNTIES. 

BY  FRANK  STUART. 

I.   Definition,  Status,  Functions  and  General  Consideration,  827. 

A.  Definition,  827. 

B.  Status,  827. 

C.  Functions,  829. 

D.  General  Consideration,  829. 

II.    Composition,  829. 

ni.    Creation,  Subdivision,  Alteration  and  Abolition,  829. 

A.  Creation,  829. 

1.  By  Whom  Created,  829. 

2.  De  Facto  Organization,  829. 

B.  Alteration,  Consolidation,  Division  and  Abolition  of  Counties,  830. 

1.  Power  to  Alter,  Consolidate,  Divide  or  Abolish,  830. 

2.  Purpose  of  Division,  830. 

3.  Political  Subdivisions,  830. 

4.  Adjustment  of  Rights  and  Liabilities,  830. 

C.  Attachment  of  Territory  for  Special  Purposes,  831. 

IV.  Boundaries,  831. 

A.  Power  to  Define,  Alter,  Extend  or  Limit,  831. 

B.  What  Constitutes,  831. 

V.  Property,  832. 

A.  Power  to  Acquire  and  Dispose  of  Realty.  832. 

B.  Removing  or  Designating  New  Sites  for  County  Buildings,  832. 

VI.   Legislative  Control,  832. 

A.  General  Consideration,  832. 

B.  Power  to  Enlarge,  Diminish,  or  Consolidate,  833. 

C.  Power  over  Officers,  833. 

D.  Contracts  of  Acceptance  of  State  as  Binding  on  County,  833. 

E.  Property  and   Revenues,  833. 

F.  Ratification  of  Invalid  Acts,  834. 

VII.    Government  and  Officers  of  Counties,  834. 

A.  County  Seats,  834. 

1.  Location  and  Establishment,  834. 

2.  Removal,  835. 

a.  Power  to  Remove,  835. 

b.  Proceedings,  835. 

B.  Board  of  Supervisors,  835. 

C.  County  Court,  835. 

1.  Definition,  835. 

2.  What  Constitutes,  836. 

3.  Source  of  Authority  and  Jurisdiction,  836. 

4.  Powers,  836. 

5.  Duties,  836. 

6.  Proceedings,  836. 

a.  Jurisdiction,  836. 

b.  Record  of  Proceedings,  836. 

D.  County  Commissioners,  836. 

1.  Statutory  Provisions,  836. 

2.  Definition,  Object,  Purpose  and  General   Consideration,  837. 

(825) 
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3.  Creation  and  Organization,  837. 

4.  Duties,  837. 

a.  Nature,  S>Z7. 

b.  Specific  Duties,  837. 

c.  Proceedings  to  Enforce  Duties,  837. 

E.  Levy  Court,  837. 

F.  County  Officers  and  Agents,  837. 

1.  Definition  and  General  Consideration,  837. 

2.  Purpose  and  Powers,  838. 

3.  Duties,  838. 

4.  Termination  and  Authority,  838. 

5.  Abolition  of  Office,  838. 

6.  Particular  Officers  or  Agents,  838. 

a.  Bridge  Commissioners,  838. 

b.  Clerks,  838. 

c.  Commissioners  of  the  Poor,  838, 

d.  County  Attorney,  838. 

e.  Coroners,  838. 

f.  Judge,  838. 

g.  Justices  of  the  Peace,  838. 
h.  Notary  Public,  838. 

i.  Register,  838. 
j.  Road  Overseer,  838. 
ic.  School  Commissioners,  838. 
1.  Sheriffs  and  Constables,  838. 
,     m.  Surveyor,  838. 

VIII;   Powers,  Duties  and  Liabilities,  838. 

A.  Powers,  838. 

1.  General  Consideration,  838. 

2.  Source,  Extent  and  Manner  of  Exercise,  838. 

3.  Ordinary  Corporate  Powers,  839. 

a.  Power  to  Contract  and  Be  Contracted  with,  839. 

(1)  In  General,  839. 

(2)  Power  to  Borrow  Money.  839. 

(a)  Source  of  Power,  839. 

(b)  Submission  to  Voters,  839. 

(c)  Limitations  on  Amount  of  Indebtedness,  839. 

(3)  Power  to  Issue  Bonds  and  Other  Securities,  840. 

(4)  Contract  for  Erection  of  Courthouse,  840. 

b.  Power  to  Sue  and  Be  Sued,  840. 

c.  Power  to  Acquire  and  Hold  Property,  840. 

4.  Governmental  and  Legislative  Functions,  840. 

a.  In  General,  840. 

b.  Power  of  Legislation.  840. 

c.  Power  to  Manage  Affairs  of  Railroad,  840. 

d.  County  Aid,  840. 

e.  Taxation,  840. 

5.  By  Whom  Exercised,  84L 

B.  Duties,  84L 

L  General  Consideration,  84L 
2.  Particular  Duties,  84L 

C.  Liabilities,  841. 

L  On  Contracts,  84L 

a.  Liability  to  Assignee  of  Contract.  841. 

b.  Release  of   County   from  Liability  on  Debts  Previously  Con- 

tracted, 84L 

c.  Implied  Contracts,  84L 
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2.  Enforcement  of  Liabilities,  842. 

a.  Claims   against  Counties,  842. 

(1)  Presentation  of  Claims,  842.    . 

(2)  Hearing  and  Determination,  842. 

(a)  Nature  of  Proceedings,  842. 

(b)  Proceedings  on  Hearing,  842. 

(c)  Collateral  Attack,  842. 

(d)  Appeal,  843. 

(e)  Removal  of  Causes,  843, 

b.  Actions,  843. 

3.  Discharge  of  Liabilities,  843. 

IX.   Finances,  843. 
X.    County  Aid,  843. 
XI.    County  Bonds,  843. 
XII.   Actions  by  and  against  Counties,  843. 

A.  General  Consideration,  843. 

B.  Capacity  to  Sue  and  Be  Sued,  844. 

C.  Name  in  Which  Action  Brought,  844. 

D.  Jurisdiction,  844. 

E.  Form  of  Action,  844. 

F.  Limitations  and  Laches,  844. 

G.  Process,  844. 

H.  Payment  of  Judgments  against  Counties,  844. 

CROSS   REFERENCES. 

See  the  titles  Bridges,  vol.  3.  p.  516;  Clerks  op  Court,  vol.  3,  p.  849;  Con- 
stitutional Law,  ante,  p.  1 ;  Courts  ;  District  and  Prosecuting  Attorneys  ; 
Health;  Injunctions;  Judges;  Justice  oe  the  Peace;  Limitation  oe  Ac- 
tions AND  Adverse  Possession  ;  Mandamus  ;  Municipal  Corporations  ;  Mu- 
nicipal, County,  State  and  Federal  Aid;  Municipal,  County,  State  and 
Federal  Securities;  Notary  Public;  Paupers;  Public  Lands;  Public  Oe- 
EicERs;  Schools;  Sheriffs  and  Constables;  Specific  Performance;  Streets 
and  Highways;  Summons  and  Process;  Taxation;  Towns  and  Townships, 

I.    Definition,   Status,   Functions  and  General  Consideration. 

A.  Definition. — The  several  counties  are  nothing  more  than  certain  por- 
tions of  territory  into  which  the  state  is  divided  for  the  more  convenient  exer- 
cise of  the  powers  of  government.  They  form  together  one  political  body  in 
which  the  sovereignty  resides. ^ 

B.  Status. — Status  as  Corporation. — Counties^  are  public,'  municipal 
corporations.^ 

1.  County  defined.— Maryland  v.  Balti-  102  U.  S.  187,  193.  26  L.  Ed.  99;  Lvnde  v 
more,  etc.,  R.  Co.,  3  How.  534.  549,  11  L.  The  County,  16  Wall.  6,  11,  21  L.  Ed.  272; 
Ed.  714.     See  the  title  STATES.  Boone  County  v.   Burlington,  etc.,   R.  Co.', 

2.  Counties   as   corporations. — Counties  139  U.  S.  684,  35  L.  Ed.  319. 

are   corporations.      i\Ietropolitan   R.   Co.  v.  Contra    in    Nebraska The    word    "cor- 

District   of   Columbia,    132    U.   S.    1,   33    L.  poration,"  as   used   in   §   15,   art.   3,   of  the 

Ed.    231;    Lincoln    County  v.    Luning,    133  conctitution  of  Nebraska,  which  went  into 

U.   S.   529,  530,   33   L.   Ed.   766;   Davenport  effect    November   1.    1875,    does    not   apply 

V.  County  of  Dodge,  105  U.  S.  237.  241,  26  to  a  county.     Sherman  County  v.  Simons 

L.    Ed.    1018;    Commissioners    of    Laramie  109  U.  S.  735,  740,  27  L.  Ed.  1093.     See  the 

County     V.      Commissioners     of     Albany  title    MUNICIPAL.    COUNTY     STATE 

County,  92  U.  S.  307,  23  L.  Ed.  552;  Wor-  AND   FEDERAL  SECURITIES, 

cester   v.    Worcester,    etc.,    Street    R.    Co.,  3.    Public  corporations. — Commissioners 

196   U.   S.   539,   549,   49   L.   Ed.    591;    Mount  of    Laramie    County   v.    Commissioners    of 

Pleasant ■Z'.    Beckwith,    100   U.    S.   514,    524,  Albany   County,    92    U.    S.    307,    310,    23    L. 

25  L.  Ed.  699;  Board  of  County  Commis-  Ed.  552.  See  the  titles  CORPORA- 
sioners  v.  Sellew,  99  U.  S.  624,  25  L.  Ed.  TIONS,  ante.  p.  621;  MUNICIPAL  COR- 
333;  Ex  parte  Rowland,  104  U.  S.  604,  613,  PORATIONS. 

26  T-   Ed.  861;  County  of  Greene  ja  Daniel-  ^       MuniciDal      corporations. — Commis- 
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County  as  Political  Body.— Counties  are  mere  political  bodies.^ 

Relation  of  Counties  Inter  Se.— The  individual  counties  of  the  various 
states  do  not  bear  the  same  relation  towards  each  other,  as  the  states  constitutuig 
the  union  stand  in  relation  to  one  another. ^ 

Relation  between  State  and  Counties.— The  relation  between  the  state 
and  its  counties  is  different  from  that  which  exists  between  the  state  and  the  in- 
dividual."^ 

County  as  Part  of  State.— While  the  county  is  territorially  a  part  of  the 
state,  yet  politically  it  is  also  a  corporation  created  by  and  \nth  such  powers 
as  are  given  to  it  by  the  state.  In  this  respect  it  is  a  part  of  the  state  only  in 
that  remote  sense  in  which  any  city,  town,  or  other  municipal  corporation  may 
be  said  to  be  a  part  of  the  state.^  A  county  is  a  mere  political,^  or  territorial 
subdivision  of  the  state. ^'^ 


sioners  of  Laramie  County  v.  Commis- 
sioners of  Albany  County,  92  U.  S.  307,  23 
L  Ed.  552;  Board  of  Commissioner  v. 
Lucas,  93  U.  S.  108,  115,  23  L.  Ed.  822; 
Mount  Pleasant  z\  Beckwith,  100  U.  S. 
514,  25  L.  Ed.  699;  Crampton  v.  Zabriskie, 
101  U.  S.  601,  25  L.  Ed.  1070;  Bullitt  County 
v.  Washer,  130  U.  S.  142,  32  L.  Ed.  885; 
Lake  County  v.  Graham,  130  U.  S.  674,  32 
L.  Ed.  1065;  Lincoln  County  v.  Luning, 
133  U.  S.  529,  33  L.  Ed.  766;  Metropolitan 
R.  Co.  V.  District  of  Columbia,  132  U.  S. 
1,  33  L.  Ed.  231;  Boone  County  v.  Burling- 
ton, etc.,  R.  Co.,  139  U.  S.  684,  35  L  Ed. 
319;  Flanigan  v.  Sierra  County,  196  U.  S. 
553,  49  L.  Ed.  597;  Sherman  County  v. 
Simons,  109  U.  S.  735,  740,  27  L.  Ed.  1093; 
Chaffee  County  v.  Potter,  142  U.  S.  355, 
363,  35  L.  Ed.  1040;  Worcester  v.  Wor- 
cester, etc..  Street  R.  Co.,  196  U.  S.  539, 
549,  49  L.  Ed.  591.  See  Enfield  v.  Jordan, 
110   U.   S.   680,  685,  30  L.   Ed.   523. 

Contra  in  Nebraska. — The  supreme 
court  of  Nebraska  has  expressly  held  that 
in  Nebraska  a  county  was  not  considered 
to  be  a  municipal  corporation.  Sherman 
County  V.  Simons,  109  U.  S.  735,  740,  27 
L.  Ed.   1093. 

"The  authority  giyen  by  the  act  of  Feb- 
ruary 18th,  1875.  to  Sherman  and  other 
counties,  to  fund  the  indebtedness  evidenced 
by  county  warrants,  by  giving  their  bonds 
in  exchange  therefor,  does  not  of  itself 
make  them  municipal  corporations."  Sher- 
man County  V.  Simons,  109  U.  S.  73.t,  740, 
27  L.  Ed.  1093.  See  the  title  MUNICI- 
PAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES.  See,  generally,  the 
title  MUNICIPAL  CORPORATIONS. 

Towns  and  townships — See  the  title 
TOWNS  AND  TOWNSHIPS. 

5.  Political  bodies — Claiborne  County 
V.  Brooks,  111  U.  S.  400,  406,  28  L.  Ed. 
470;  Hill  v.  Memphis,  134  U.  S.  198,  205, 
33  L.  Ed.  887;  Merrill  v.  Monticello,  138 
U.  S.  673,  689,  34  L.  Ed.  1069;  Police  Jury 
V.  Britton,  3  5  Wall.  566,  21  L.  Ed.  251; 
Concord  v.  Robinson,  121  U.  S.  165,  167, 
30  L.  Ed.  885;  Commissioners  of  Laramie 
County  V.  Commissioners  of  Albany 
County.  92  U.  S.  307,  23  L  Ed.  552;  Wor- 
cester V.  Worcester,  etc..  Street  R.  Co., 
196  U.  S.  ."^39,  549,  49  L.  Ed.  591;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514,  524, 
25  L.  Ed.  699;  Board  of  Commissioners  v. 


Sellew,  99  U.  S.  624,  25  L.  Ed.  333;  Rogers 
Locomotive  Works  v.  American  Emigrant 
Co.,  164  U.  S.  559,  576,  41  L.  Ed.  552; 
County  Court  v.  United  States,  105  U.  S. 
733,  737,  26  L.  Ed.  1220;  Maryland  v. 
Baltimore,  etc.,  R.  Co.,  3  How.  534,  549,  11 
L.  Ed.  714;  Bank  v.  Dyer,  14  Pet.  141,  10 
L.  Ed.  391;  Lincoln  County  v.  Luning, 
133   U.   S.   529,   530,  33   L.   Ed. "766. 

6.  Relation  of  counties  inter  se. — The 
county  of  Alexandria,  in  the  District  of 
Columbia,  cannot  be  regarded  as  standing 
in  the  same  relation  to  the  county  of 
Washington  that  the  states  of  this  Union 
stand  in  relation  to  one  another.  Bank  v. 
Dyer,  14  Pet.  141,  10  L.  Ed.  391.  See  the 
title  STATE. 

The  counties  of  Washington  and  Alex- 
andria together  constitute  the  territory 
of  Columbia,  and  are  united  under  one 
territorial  government;  that  has  been 
formed  by  the  acts  of  congress  into  one 
separate  political  community;  and  the 
counties  which  constitute  it  resemble  dif- 
ferent counties  in  the  same  state;  and  do 
not  stand  towards  one  another  in  the  re- 
lations of  distinct  and  separate  govern- 
ments. Residents  of  the  county  of  Alex- 
andria were  not  "bevond  seas,"  in  respect 
to  the  county  of  Washington.  Bank  v. 
Dyer,  14  Pet.  141,  10  L.  Ed.  391.  See 
the  title  LIMITATION  OF  ACTIONS 
AND  ADVERSE   POSSESSION. 

7.  Relation  between  state  and  counties. 
— Board  of  Commissioners  v.  Lucas,  93 
U.  S.  108,  115,  23  L.  Ed.  822.  See  the 
title  MUNICIPAL  CORPORATIONS. 

8.  County  as  part  of  state — Metropoli- 
tan R.  Co.  V.  District  of  Columbia,  132  U. 
S.  1,  33  L  Ed.  231;  Lincoln  County  v. 
Luning,  133  U.  S.  529,  530,  33  L.  Ed.  766. 
See  the  title  MUNICIPAL  CORPORA- 
TIONS. 

9.  Political  subdivision. — Rogers  Loco- 
motive Works  V.  American  Emigrant  Co., 
164  U.  S.  559,  576,  41  L.  Ed.  552;  County 
Court  V.  United  States,  105  U.  S.  733,  737, 
26  L.  Ed.  1220;  Commissioners  of  Laramie 
County  V.  Commissioners  of  Albany 
County,  92  U.  S.  307,  312,  23  L.  Ed.  552; 
Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.  534,  549,  11  L.  Ed.  714;  Enfield  v. 
Jordan,  119  U.   S.  080.  685,  30  L.  Ed.  523. 

10.  Territorial  subdivision. — Board  "^f 
County    Commissioners   v.    Lewis,    133    U. 
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County  as  Legfal  Entity. — A  county  is  in  many  ways  a  distinct  legal  entity 
from  its  citizens.^ ^ 

C.  Functions. — Counties  are  constituted  for  the  purpose  of  local  police  and 
administration,^-  and  are  parts  of  the  machinery  employed  in  carrying  on  the 
affairs  of  the  state. ^^  The  functions  of  a  county  are  wholly  of  a  public  nature.^"* 
A  county  is  created  for  the  benefit  of  its  citizens. ^^ 

D.  General  Consideration. — Origin. — Civil  and  geographical  divisions  of 
the  state  into  counties  had  its  origin  in  the  necessities  and  conveniences  of  the 
people.^*'  > 

County  as  Political  Unit. — In  Maryland  and  most  of  the  southern  states. 
the  political  unit  of  territory  is  the  county,  though  this  is  sometimes  divided  uito 
parishes  and  election  districts  for  limited  purposes. ^'^ 

II.    Composition. 

Counties  are  composed  of  all  the  inhabitants  of  the  territory  included  in  the 
political  organization.^^ 

III.    Creation,  Subdivision,  Alteration  and  Abolition. 

A.  Creation — 1.  By  Whom  Created. — Counties  are  created  by  authority 
of  the  legislature.^^ 

2.    De    Facto    Organization. — Legislative    Recognition. — When    the    leg- 


S.  198,  204,  33  L.  Ed.  604;  Washer  v.  Bul- 
litt County,  110  U.  S.  558,  654,  28  L.  Ed. 
249;  Commissioner  of  Laramie  County  v. 
Commissioners  of  Albany  County,  92  U. 
S.  307,  312,  23  L.  Ed.  552;  Maryland  v. 
Baltimore,  etc.,  R.  Co.,  3  How.  534,  549, 
11  L.  Ed.  714;  Lincoln  County  v.  Luning, 
133  U.  S.  529,  530,  33  L.   Ed.  766. 

11.  Legal  entity. — Stanly  County  v. 
Coler,  190  U.  S.  437,  47  L.  Ed.  1126.  See 
Davenport  v.  County  of  Dodge,  105  U.  S. 
237,  241,  26  L.  Ed.  1018.  See,  also,  the 
title   CORPORATIONS,  ante,  p.  621. 

12.  Purpose  of  counties. — Claiborne 
County  V.  Brooks,  111  U.  S.  400,  406,  28 
L.  Ed.  470;  Hill  v.  Memphis,  134  U.  S. 
198,  205,  33  L.  Ed.  887;  Merrill  v.  Monti- 
cello,  138  U.  S.  673,  689,  34  L.  Ed.  1069; 
Police  Jury  v.  Britton,  15  Wall.  566,  21  L. 
Ed.  251;  Washer  v.  Bullitt  County,  110 
U.  S.  558,  564,  28  L-  Ed.  249;  Concord  v. 
Robinson,  121  U.  S.  165.  167,  30  L.  Ed.  885. 

13.  Engaged  in  affairs  of  state. — Com- 
missioners of  Laramie  County  v.  Com- 
missioners of  Albany  County,  92  U.  S. 
307,  310,  23  L.  Ed.  552;  Maryland  v.  Balti- 
more, etc.,  R.  Co.,  3  How.  534,  549,  11 
L.  Ed.  714;  Rogers  Locomotive  Works 
V.  American  Emigrant  Co.,  164  U.  S.  559, 
576,  -41  L.  Ed.  552;  Worcester  v.  Wor- 
cester, etc..  Street  R.  Co.,  196  U.  S.  539, 
549.  49  L.  Ed.  591;  Mount  Pleasant  v. 
Beckwith.  100  U.  S.  514,  524,  25  L.  Ed. 
699;  Washer  v.  Bullitt  County,  110  U.  S. 
558,  564,  28  L.  Ed.  249;  New  Orleans  v. 
New  Orleans  Water  Works  Co.,  142  U. 
S.  79,  90,  35  L.  Ed.  943;  Railroad  Co.  v. 
County  of  Otoe,  16  Wall.  667,  676,  21  L. 
Ed.  375.     See  the  title  TAXATION. 

14.  Functions  of  public  nature. — Com- 
missioners of  Laramie  County  v.  Commis- 
sioners of  Albany  County,  92  U.  S.  307, 
23  L.  Ed.  552;  Worcester  v.  Worcester, 
etc.,  Street  R.  Co.,  196  U.  S.  539,  49  L.  Ed. 


591;   Washer  v.   Bullitt   County,    110   U.   S- 
558,  564,  28  L.  Ed.  249. 

15.  Benefit  of  citizens.— Stanly  County 
V  Coler,  190  U.  S.  437,  47  L.  Ed.  1126. 
See  the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  AID. 

16.  Origin  of  counties — Commissioner 
of  Laramie  County  v.  Commissioners  of 
Albany  County,  92  U.  S.  307,  312.  23  L. 
Ed.   552. 

17.  County  as  political  unit. — Enfield  v. 
Jordan,  119  U.  S.  680,  685,  30  L.  Ed.  523, 
reaffirmed  in  O'Neill,  etc.,  R.  Co.  v.  Man- 
hattan Trust  Co.,  172  U.  S.  642,  43  L.  Ed. 
1180.  See  ante,  "Status,"  I,  B;  "Func- 
tions," I,  C;  post,  "Purpose  of  Division," 
III.  B.  2. 

18.  Composition. — Commissions  of  Lar- 
amie County  V.  Commissioners  of  Albany 
County,  92  U.  S.  307,  23  L.  Ed.  552;  Wor- 
cester V.  Worcester,  etc..  Street  R.  Co., 
196  U.  S.  539,  549,  49  L.  Ed.  591;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514,  524,  25 
L.  Ed.  699.  See  the  title  MUNICIPAL 
CORPORATIONS. 

19.  Creation —  Commissioners  of  Lar- 
amie County  V.  Commissioners  of  Albany 
County,  92  U.  S.  307,  23  L.  Ed.  552;  Metro- 
politan R.  Co.  V.  District  of  Columbia,  132 
U.  S.  1,  33  L.  Ed.  231,  Lincoln  County  v. 
Luning,  133  U.  S.  529,  530,  33  L.  Ed.  766; 
Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514,  524,  25  L.  Ed.  699;  Worcester  v.  \Nor- 
cester,  etc..  Street  R.  Co.,  196  U.  S.  539, 
49  L.  Ed.  591;  Board  of  County  Commis- 
sioners V.  Lewis,  133  U.  S.  198,  33  L.  Ed. 
f04.  See  the  title  MUNICIPAL  COR- 
PORATIONS. 

The  legislature  of  the  state  of  Kansas 
had  sufficient  power  delegated  to  it  by 
art.  9,  §  1,  of  the  constitution,  to  organize 
a  county  in  any  manner  it  saw  fit.  Board 
of  County  .Commissioner  v.  Lewis,  133  U. 
S.  198,  33  L.  Ed.   604. 
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islature  recognizes  as  valid  a  de  facto  county,  such  recognition  operates  to  cure 
all  defects  in  steps  leading  up  to  the  organization  and  makes  a  de  jure  out  of 
what  before  was  only  a  de  facto  corporation.20  But  m  order  to  constitute  a 
valid  legislative  recognition  there  must  be  a  de  facto  organization  upon  which 
this  legislative  recognition  may  act.^^ 

Effect  of  Abolition.— On  the  abolition  of  a  de  facto  county,  the  state  takes 
whatever  title  the  county  had  to  its  realty  situated  therein.- 

B.  Alteration,  Consolidation,  Division  and  Abolition  of  Counties.— 
1.    PowKK  TO  Alti-r,  Consolidate,  Divide  or  Abolish.— See  post,   "General 

Consideration,"  VI,  A.  .  ,..,'• 

2.  Purpose  of  Division.— Counties  are  divided  into  smaller  sections  solely 
for  political  and  special  purposes.23 

3.  Political  Subdivisions.— Counties  are  generally  divided  into  smaller  sec- 
tions for  political  purposes.-^ 

4.  Adjustment  of  Rights  and  Liabilities.— Power  to  Apportion.— Old 
counties  may  be  divided,  or  new  counties  may  be  formed  from  parts  of  two  or 
more  existing  counties;  and  the  legislature,  if  it  sees  fit,  may  apportion  the 
common  property  and  the  common  burdens,  even  to  the  extent  of  providing  that 


!?0.  Leg;islative  recognition  of  de  facto 
corporation. — Board  of  County  Commis- 
.'ioncrs  V.  lewis,  133  U.  S.  198,  202,  33 
L  Ed.  60'i;  Harper  County  Commissioners 
V  Rose,  140  U.  S.  71.  75.  35  L.  Ed.  344. 
See  tlie  title  CORPORATIONS,  ante,  p. 
621. 

Where  the  governor  recognizes  and  pro- 
claims a  county  as  a  de  facto  organiza- 
tion, the  subsequent  recognition  of  the 
validity  of  the  organization  of  the  county 
by  the  legislature  of  the  state  makes  the 
same  valid  and  binding.  Harper  County 
Commissioners  v.  Rose,  140  U.  S.  71,  75, 
35  L.  Ed.  344,  citing  Board  of  County 
Commissioner  v.  Lewis,  133  U.  S.  198,  33 
L.  Ed.  604. 

Power  of  legislature  to  recognize — The 
ample  power  delegated  by  the  constitu- 
tion of  the  state  of  Kansas  by  article  9, 
§  1,  to  the  legislature,  included  not  only 
the  power  to  organize  a  county  in  any 
manner  it  saw  tit,  but  also  to  validate  by 
recognition  n"iy  organization  already  ex- 
isting, no  matter  how  fraudulent  the  pro- 
ceodrngs  therefor  had  been.  Board  of 
County  Commissioners  v.  Lewis,  133  U.  S. 
lOS.  262,  33  L.  Ed.  604.  See  Harper  County 
Commissioners  v.  Rose.  140  U.  S.  71,  75, 
3:.  L.  Ed.  344. 

Estoppel  to  deny  liability  on  bonds. — 
Sec  the  title  MUXICIPAL.  COUNTY, 
STATE  AND  FEDERAL  SECURI- 
TIES. 

Liability  for  debts  previously  contracted. 
— See  post.  "Release  of  County  from  Lia- 
bility on  Debts  Previouslv  Contracted." 
^■ITT.  C.  1,  b.  See,  also,  the  title  MU- 
NICIPAL. COUNTY.  STATE  AND 
FEDERAL  SECURITIES. 

21.  Necessity  for  de  facto  organization, 
— Board  of  Countv  Commissioners  v. 
I  ewis.  133  U.  S.  19S.  202.  33  L.  Ed.  604. 
See  the  title  CORPORATIONS,  ante,  p. 
621. 

22.  Abolition  of  de  facto  county. — Greer 


County  V.  Texas,  197  U.  S.  235,  49  L.  Ed. 
736.  See  Meriw^ether  v.  Garrett,  102  U. 
S.  472,  26  L.  Ed.  197.  See  the  titles  MU- 
NICIPAL CORPORATIONS;  PUBLIC 
LANDS. 

23.  Purpose  of  division. — Enfield  v.  Jor- 
dan.  119   U.   S.   680,  685,   30   L.   Ed.   523. 

24.  Political  subdivisions. — Enfield  v. 
Jordan,  119  U.  S.  6S0,  685,  30  L.  Ed.   523. 

"In  Delaware  the  countries  are  divided 
into  hundreds."  Enfield  v.  Jordan,  119 
U.  S.  680,  685,  30  L.  Ed.  523,  reaffirmed  in 
O'Neill,  etc..  R.  Co.  v.  Manhattan  Trust 
Co.,  172  U.  S.  642,  43  L.  Ed.  1180. 

"In  Iklaryland  and  most  of  the  southern 
states  the  county-  is  divided  into  parishes 
and  election  districts  for  limited  pur- 
poses." Enfield  v.  Jordan,  119  U.  S.  680, 
685,  30  L.   Ed.  523. 

Precincts. — "Precincts  in  Nebraska  are 
but  political  subdivisions  of  a  county. 
They  have  no  corporate  existence,  and 
cannot  contract  or  be  contracted  with. 
They  have  no  corporate  officers,  and  can 
neither  sue  nor  be  sued.  Certain  officers 
are  elected  by  the  voters  of  precincts 
for  political,  administrative,  and  judicial 
purposes,  but  they  are  in  no  sense  the 
representatives  of  the  people  of  the  ter- 
ritory as  a  municipaility.  State  z'.  Dodge 
County.  10  Neb.  20.  Precincts  are 
governed  by  the  county  commissioners, 
the  governing  board  of  the  county,  and 
by  the  appropriate  officers  of  the  state. 
Their  relation  to  a  county  is  like  that  of 
a  ward  to  a  city.  Having  no  corporate 
existence,  no  separate  municipal  authoritj-, 
they  cannot  says  again  the  supreme  court 
of  the  state,  in  the  case  last  cited,  "enter 
into  contracts  directly  or  indirectly,  nor 
assume  obligations  which  a  court  might 
be  called  on  to  enforce."  "  Davenport  v. 
County  of  Dodge.  105  U.  S.  237.  241.  26  L. 
Ed.  1018.  See  the  title  MUNICIPAL, 
COUNTY.  STATE  AND  FEREDAL 
SECURITIES. 
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a  certain  portion  of  the  property  of  the  old  county  shall  be  transferred  to  the 
new  corporation. -5 

Vested  Interests — Process. — The  subsequent  division  of  a  county,  cannot 
divest  a  vested  interest,  nor  deprive  an  officer  of  the  power  to  finish  a  process 
which  was  rightly  begun. -*^ 

C.  Attachment  of  Territory  for  Special  Purposes. — On  the  attachment 
of  unorganized  territory  to  another  county  for  revenue  purposes,  the  authori- 
ties of  the  county  to  which  the  territory  is  attached  have  control  of  the  at- 
tached territory.2'^ 

IV.    Boundaries. 

A.  Power  to  Define,  Alter,  Extend  or  Limit. — A  state  has  power  to  de- 
fine the  boundaries  of  its  counties. -^  The  state  has  power  to  alter,  extend  or 
limit  the  boundaries  of  a  county.-'* 

B.  What  Constitutes. — See  the  title  Boundaries,  vol.  3,  p.  507. 


25.  Power  to  apportion  rights  and  liabil- 
ities.— Commissioners  of  Laramie  County 
V.  Commissioners  of  Albany  County,  92 
U.  S.  307,  313,  23  L.  Ed.  552,  approved  in 
Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514,  525,  25  L.  Ed.  69D.  See  the  title 
MUNICIPAL   CORPORATIONS. 

Necessity  for  statute  to  provide  for  ap- 
portionment.— "Regulation  upon  the  sub- 
ject may  be  prescribed  by  the  legislature; 
but,  if  they  omit  to  make  any  provision 
in  that  regard,  the  presumption  must  be 
that  they  did  not  consider  that  any  legis- 
lation in  the  particular  case  was  neces- 
sary. Where  the  legislature  does  not  pre- 
scribe any  such  regulations,  the  rule  is 
that  the  old  corporation  owns  all  the 
public  property  within  her  new  limits,  and 
is  responsible  for  all  debts  contracted 
by  her  before  the  act  of  separation  was 
passed.  Old  debts  she  must  pay,  without 
any  claim  for  contribution;  and  the  new 
subdivision  has  no  claim  to  any  portion 
of  the  public  property  except  what  falls 
within  her  boundaries,  and  to  all  that  the 
old  corporation  has  no  claim."  Commis- 
sioners of  Laramie  County  v.  Commis- 
sioners of  Albany  County,  92  U.'  S.  307, 
315.  23  L.  Ed.  552.  See  Mount  Pleasant 
v.  Beckwith,  100  U.  S.  514,  525,  25  L.  Ed. 
699. 

Where  the  legislature  of  Wyoming  Ter- 
ritory organized  two  new  counties,  and 
included  within  their  limits  a  part  of  the 
territory  of  an  existing  county,  but  made 
no  provision  fbr  apportioning  debts  or  lia- 
bilities, held,  that  the  old  county,  being 
solely  responsible  for  the  debts  and  lia- 
bilities it  had  previouslv  incurred,  had,  on 
discharging  them,  no  claim  upon  the  new 
counties  for  contribution.  Commissioners 
of  Laramie  County  v.  Commissioners  of 
Albany  County,  92  U.  S.  307,  23  L.  Ed. 
552. 

26.  Vested  interests — .Process. — Tvrell 
z\  Rountree,  7  Pet.  464,  468,  8  L.  Ed."T49. 
See,  2-enerallv.  the  titles  i:\IP.\IRMENT 
OF  OBLIGATION  OF  CONTRACTS; 
SUMMONS  AND  PROCESS. 

Illustration — On  the  12th  of  February, 
1807,  an  attachment  was  regularly  issued 
by  the  court  of  Williamson  county,  Ten- 


nessee, and  was.  on  the  13th  of  the  same 
month,  levied  on  a  tract  of  land,  the  prop- 
erty of  the  defendant  in  the  suit;  judg- 
ment by  default  was  entered  on  the  15th 
of  October,  1807;  the  property  was,  on 
motion,  condemned,  and  a  writ  of  vendi- 
tioni exponas  issued  on  the  24th,  which 
came  into  the  hands  of  the  sheriff  on  the 
28th  of  October,  who  sold  the  property 
under  it,  on  the  2d  of  January,  1808;  the 
county  of  Williamson  was  divided,  on  the 
16th  of  November,  1807,  and  that  part  of 
the  land  for  which  this  ejectment  was 
brought,  lay  in  the  new  county,  called 
Maury.  Held,  that  the  process  of  execu- 
tion for  the  sale  of  the  land,  under  which 
it  was  sold  by  the  sherii^,  was  a  direction 
to  the  sheriff  to  sell  the  specific  property 
which  was  already  in  his  possession,  by 
virtue  of  the  attachment,  and  was  already 
condemned  by  the  competent  tribunal; 
the  subsequent  division  of  the  county 
could  not  divest  his  vested  interest,  nor 
deprive  the  officer  of  the  power  to  finish 
a  process  which  was  already  begun. 
Tyrell  v.  Rountree.  7  Pet.  464,  8  L  Ed 
749.  See  the  titles  EXECUTIONS- 
SUMMONS   AND   PROCESS. 

27.  Attachment  of  unorganized  county 
for  revenue  purposes.— The  unorganized 
territory  in  Nebraska  west  of  Lincoln 
county  and  the  unorganized  county  of 
Cheyenne  having  been  attached  by  statute 
to  the  county  of  Lincoln,  in  Nebraska,  for 
revenue  purposes,  the  authorities  of  Lin- 
coln county  were  the  proper  authorities 
to  levy  taxes  upon  property  thus  placed 
under  their  charge.  Railroad  Co.  v.  Pensi- 
ton,  18  Wall.  5.  6.  21  L.  Ed.  787.  See  the 
title  TAXATION. 

28.  Power  to  define  boundaries.— Man- 
chester V.  Massachusetts,  139  U  S  240 
264.  35  L.  Ed.  159.  See  the  titles  BOUND- 
ARIES, vol.  3,  p.   507;   ST.M'ES. 

If  the  state  of  Georgia  has  practically 
settled  the  limits  of  Franklin  county,  such 
settlement  ought  to  have  been  conclusive 
on  the  circuit  court.     Patterson  v.  Tenks    2 

COURTS  '    ^'    ^'^-    """•      ^""    '^'    '''^^ 

29.  Commissioners  of  Laramie  County 
V.    Commissioners    of   Albany    County,    92 
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V.    Property. 
A.    Power  to  Acquire  and  Dispose  of  Realty. — Statutes  are  frequently 
enacted  providing  that  counties  shall  have  power  to  acquire  real  property .^^ 
B.  Removing  or  Designating  New   Sites  for  County  Buildings.— The 

power  to  remove  or  designate  new  sites  for  county  buildings  is  generally  given 
to  the  county  commissioners.si 

VI.    Legislative  Control. 

A.  General  Consideration. — General  Statement.— In  the  absence  of 
constitutional  restrictions,--  counties  are  within  the  absolute  control  of  the  leg- 
islature."^ 


U.  S.  307,  308,  23  L.  Ed.  552.  See  ants, 
"Adjustment  of  Rights  and  Liabilities," 
II,  B,  4;  post,  "Legislative  Control,''  VI. 

30.  Acquisition  of  realty — Pennsylvania. 
—Under  the  act  of  March  11th,  1752,  of 
the  province  of  Pennsylvania,  authorizing 
the  county  trustees  to  purchase  and  take 
title  to  a  piece  of  property  situated  in 
some  convenient  place  in  the  town  of 
Easton,  in  trust  and  for  the  use  of  the 
inhabitants  of  the  county  of  Northampton, 
the  trustees  acquired  a  legal  estate  in 
fee  to  the  land,  the  beneficial  use,  or  equi- 
table estate  being  in  the  inhabitants  of 
the  county.  Stuart  v.  Eaton,  170  U.  S. 
383,  42  L.  Ed.  1078. 

In  Stuart  v.  Easton,  170  U.  S.  383,  4-.i 
L.  Ed.  1078,  it  was  held  that  under  the  act 
of  March  11th,  1752,  of  the  province  of 
Pennsylvania  authorizing  the  county  trus- 
tees to  purchase  realty  for  the  purpose  of 
erecting  a  courthouse  thereon,  a  convey- 
ance in  fee  made  to  the  county  trustees 
in  trust  for  the  inhabitants  of  the  county, 
vested  the  fee  simple  estate  in  the  county 
trustee,  and  the  estate  vested  in  the  trus- 
tees was  not  conditioned  or  limited  to  the 
time  the  property  was  used  by  the  county 
as  a  situation  for  the  courthouse,  since 
the  grant  contained  no  technical  terms 
creating  a  condition  or  limitation,  and  the 
grant  in  the  habendum  clause  conveyed  to 
the  trustees  by  name  and  "their  heirs  and 
assigns   forever." 

New  Jersey. — Under  the  laws  of  New 
Jersey,  the  board  of  chosen  freeholders 
of  the  county  of  Hudson  had  no  authority, 
Dec.  14,  1876,  to  purchase  lands  whereon 
to  erect  a  courthouse,  and  to  issue  in  pay- 
ment therefor  bonds  payable  out  of  the 
amount  appropriated  and  lim.ited  for  the 
fiscal  year  commencing  Dec.  1,  1877. 
Crampton  v.  Zabriskie,  101  U.  S.  601,  25 
L.  Ed.  1070.  See  the  titles  MUNICIPAL, 
COUNTY.  STATE  AND  FEDERAL 
SECURITIES;  TAXATION. 

Disposition  of  property. — See  the  title 
PUBLIC   LANDS. 

31.  Power  to  remove  or  designate  new 
sites  for  county  buildings  given  to  county 
commissioners. — Board  of  Commissioners 
V.  Sallingcr,  119  U.  S.  176,  30  L.  Ed.  377. 

The  provisions  contained  in  the  proviso, 
§  5  of  the  act  of  legislature  of  North  Caro- 
lina of  February  22,  1877,  limiting  the 
powers    of   the   board    of   county   commis- 


sioners to  remove  or  designate  new  sites 
for  other  county  buildings,  except  in  con- 
junction with  the  justices  of  the  peace  of 
the  county,  applies  to  those  commissioners 
only  who  were  chosen  thereafter,  under 
the  provisions  of  the  act,  and  hence  does 
not  affect  those  previousl}'  chosen.  Board 
of  Commissioners  v.  Sallinger,  119  U.  S. 
176,  30  L.  Ed.  377. 

What  constitutes  a  removal. — The  de- 
struction of  a  courthouse  by  fire,  and  the 
renting  of  another  building  to  be  used  as 
a  courthouse  in  another  place  is  not  a 
removal  or  designation  of  new  site  within 
the  act  of  legislature  of  North  Carolina  of 
1868,  chapter  20,  providing  that  the  site  of 
no  county  building  shall  be  changed  un- 
less by  the  unanimous  vote  of  the  county 
commissioners  previously  had  and  notice 
given.  So  the  occupation  of  a  rented 
building  as  a  courthouse  for  five  years, 
and  the  change  of  the  county's  title  from 
that  of  lessee  to  the  ownership  in  fee  by  a 
purchase  thereof  is  not  a  change  or  re- 
moval of  the  site  of  a  courthouse.  Board 
of  Commissioners  v.  Sallinger,  119  U.  S. 
176,  30   L.  Ed.  377. 

32.  Absence  of  constitutional  restric- 
tions.— Commissioners  of  Laramie  County 
V.  Commissioners  of  Albany  County,  92 
U.  S.  307,  308,  23  L.  Ed.  552;  Mount  Pleas- 
ant V.  Beckwith,  100  U.  S.  514,  25  L.  Ed. 
699;  Worcester  v.  Worcester,  etc.,  Street 
R.  Co.,  196  U.  S.  539,  49  L.  Ed.  591;  Board 
of  Commissioners  v.  Lucas,  93  U.  S.  108, 
23  L.  Ed.  822;  Lake  County  v.  Rollins, 
130  U.  S.  622,  674,  32  L.  Ed.   1060. 

33.  Legislative  control. — Mount  Pleas- 
ant V.  Beckwith,  100  U.  S.  514,  524,  25 
L.  Ed.  699;  Rogers  Locomotive  Works  v. 
American  Emigrant  Co.,  164  U.  S.  559, 
576,  41  L.  Ed.  552;  Worcester  v.  Wor- 
cester, etc.,  Street  R.  Co.,  196  U.  S.  539, 
49  L.  Ed.  591;  Commissioners  of  Laramie 
County  V.  Commissioners  of  Albany 
County,  92  U.  S.  307,  308,  23  L.  Ed.  552; 
New  Orleans  v.  New  Orleans  Waterworks 
Co., ^142  U.  S.  79,  90,  35  L.  Ed.  943,  Board 
of  Commissioners  v  Lucas,  93  U.  S.  108, 
23  L.  Ed.  822;  Maryland  v.  Baltimore, 
etc.,  R.  Co.,  3  How.  534,  11  L.  Ed.  714; 
Washer  v.  Bullitt  County,  110  U.  S.  558, 
564,  28  L.  Ed.  249.  Compare  Newton  v. 
Board  of  County  Commissioners,  100  U. 
S.  548.  25  L.  Ed.  710;  Crenshaw  v.  United 
States,  134  U.  S.  99,  105.  33  L.  Ed.  825. 

"Unless  the   constitution  otherwise  pro- 
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Necessity  for  Consent  of  People  Composing-  County. — In  exercising 
control  over  counties  it  is  not  necessary  for  the  legislature  to  obtain  the  con- 
sent of  the  people  composing  the  county.^'* 

Notice. — And  in  such  case  it  is  not  necessary  that  notice  be  given  the  per- 
sons constituting  the  county.^^ 

B.  Power  to  Enlarge,  Diminish,  or  Consolidate. — See  ante,  "General 
Consideration,"    \'I,    A. 

C.  Power  over  Officers. — The  officers  of  a  county  are  nothing  more  than 
local  agents  of  the  state;  and  their  power  may  be  revoked  or  enlarged  and  their 
acts  may  be  set  aside  or  confirmed  at  the  pleasure  of  the  paramount  authority,  so 
long  as  private  rights  are  not  thereby  violated. '^^  And  the  legislature  may  abol- 
ish any  county  office  created  by  a  public  law.^'^ 

D.  Contracts  of  Acceptance  of  State  as  Binding  on  County. — See  the 
title  Municipal,  County,  State    and  Federal  Aid. 

E.  Property  and  Revenues. — General  Consideration. — The  local  gov- 
ernment of  a  county  can  have  no  will  contrary  to  the  will  of  the  state,  and  it  is 
subject  to  the  paramount  authority  of  the  state,  in  respect  as  well  of  its  acts  as 
of  its  property  and  revenues  held  for  public  purposes.  The  state  made  it,  and 
can,  in  its  discretion,  unmake  it,  and  administer  such  property  and  revenue 
through  other   instrumentalities.-'^ 

Liability  for  Public  Improvement. — The  state  may  even  impose  on  one 
county  the  expense  of  an  improvement  by  which  it  mainly  is  benefited,  but  in 
which  the  whole  state  is  interested. -^^ 

Restitution  of  Property. — Unless  restrained  by  provisions  of  its  constitu- 
tion, the  legislature  of  a  state  possesses  the  power  to  direct  a  restitution  to  tax- 
payers of  a  county  of  property  exacted   from  them  by  taxation,  into  whatever 


vides,  the  legislature  still  has  authority  to 
amend  the  charter  of  such  a  corporation, 
enlarge  or  diminish  its  powers,  extend  or 
limit  its  boundaries,  divide  the  same  into 
two  or  more,  consolidate  two  or  more 
into  one,  overrule  its  action  whenever  it 
is  deemed  unwise,  impolitic,  or  unjust,  and 
even  abolish  the  municipality  altogether, 
in  the  legislative  discretion."  Commis- 
sioners of  Laramie  County  v.  Commis- 
sioners of  Albany  County.  92  U.  S.  307, 
308,  23  L.  Ed.  552.  See  New  Orleans  v. 
New  Orleans  Waterworks  Co..  142  U.  S. 
79.  90.  35  L.  Ed.  943.  See  the  titles  COR- 
PORATIONS, ante,  p.  621;  MUNICIPAL 
CORPORATIONS. 

Apportionment  of  rights  and  liabilities 
on  consolidation  or  division. — See  ante, 
"Adjustment  of  Rights  and  Liabilities," 
III.  B,  4. 

Removal  of  county  seat. — See  post, 
"Power  to  Remove,"  VII,  A.  2. 

Power  to  alter,  define,  or  extend  bound- 
aries.— See  ante.  "Power  to  Dehne,  Alter, 
Extend  or  Limit,"  IV,  A. 

34.  Necessity  for  consent  of  governed. 
— Commissioners  of  Laramie  County  v. 
Commissioners  of  Albany  County,  92  U.  S. 
307,  310,  23  L.  Ed.  552;  Worcester  v. 
Worcester,  etc..  Street  R.  Co.,  196  U.  S. 
539.  549.  49  L.  Ed.  591;  Mount  Pleasant  v. 
Beckwith,  100  U.  S.  514,  524,  25  L.  Ed. 
699.  See  the  title  MUNICIPAL  COR- 
PORATIONS. 

35.  Notice. — Commissioners  of  Laramie 
County  V.  Commissioners  of  Albany 
County,   92    U.    S.   307,   312,   23   L.   Ed.    552. 
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See    the   title    MUNICIPAL    CORPORA- 
TIONS. 

36.  Power  over  officers. — Commission- 
ers of  Laramie  County  v.  Commissioners 
of  Albany  County,  92  U.  S.  307,  312,  23  L. 
Ed.  552.  See  the  title  PUBLIC  OF- 
FICERS. 

The  powers  and  duties  of  county  com- 
missioners depend  upon  the  will  of  the 
legislature,  and,  may  be  modified  and 
changed,  and  the  manner  of  their  appoint- 
ment regulated  at  the  pleasure  of  the 
state.  Maryland  v.  Baltimore,  etc.,  R.  Co., 
3   How.   534,  540,  11   L.   Ed.  714. 

37.  Abolition  of  office. — Newton  v. 
Board  of  County  Commissioners,  100  U. 
S.  548,  559,  25  L.  Ed.  710;  Hall  v.  Wis- 
consin, 103  U.  S.  5,  10,  26  L.  Ed.  302. 
See  the  titles  CONSTITUTIONAL  LAW, 
ante,  p.  1;  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS;  PUBLIC  OF- 
FICERS. 

38.  Property  and  revenues — Rogers  Lo- 
comotive Works  V.  American  Emigrant 
Co.,  164  U.  S.  559,  576,  41  L.  Ed.  552.  See 
the  title  MUNICIPAL  CORPORA- 
TIONS. 

39.  Liability  for  public  improvements. 
—County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  26  L.  Ed.  238;  Washer  v.  Bullitt 
County,  110  U.  S.  558,  564,  28  L.  Ed.  249; 
Charlotte,  etc.,  R.  Co.  %.'.  Gibbes,  142  U.  S. 
386,  395,  35  L.  Ed.  1051.  See  the  titles 
CONSTITUTIONAL  LAW,  ante,  p.  1; 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL  SECURITIES;  STATE. 
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form  the  property  may  be  changed,  so  long  as  it  remains  in  possession  of  the 
municipality.    The   exercise  of  this  power  infringes   upon  no   provision   of  the 

federal    constitution.-*^  ^    ■,    i.      -r^   *      i,^^„+    ^-p 

Power  on  Compromise  of  Indebtedness  Created  by  Detachment  of 
Certain  Portions.— The  legislature  of  a  state  has  power  to  authorize  a  county 
on  compromising  and  settling  an  indebtedness,  created  before  certain  parts 
thereof  were  detached  therefrom,   and  made  into  separate  counties,  to  act   tor 

the  portions  detached.^ ^  ,  ,       «x    x     ^       -d         a*   ^<> 

Release  or  Remittance  of  Forfeiture  Imposed  by  State  for  Benefit  of 
County  —Where  a  state  statute  provides  for  a  penalty  or  forfeiture,  on  certain 
contingencies,  of  a  specific  sum  of  money  to  the  state,  for  the  use  of  the 
county  the  legislature  has  power  to  remit  and  release  the  penalty,  or  forfeiture, 
and  direct  a  discontinuance  of  any  suit  brought  to  recover  the  same.^^ 

Taxation.— See  the  title  Taxation. 

F.  Ratification  of  Invalid  Acts.— The  legislature  has  power  to  ratify  and 
validate  the  acts  of  a  county,  even  though  the  acts  were  absolutely  unauthorized 
in  the  first  instance.-*^ 

VII.    Government  and  Officers  of  Counties. 

A.  County  Seats — 1.  Location  and  Establishment. — The  designation  of 
the  county  seat  of  a  county  in  Dakota,  or  providing  for  its  designation  by  popular 
election,  was  a  matter  properly  belonging  to  the  legislative  department  of  the 
territorial  government.  It  was  not  a  matter  by  itself  for  judicial  cognizance. 
But  where  the  law  of  the  territory  submitted  the  designation  of  the  county  seat 
to  the  voters  of  the  county  and  prescribed  a  mode  of  contesting  the  validity  of 
the  election,  then  the  designation  of  a  county  seat  under  the  law  became  the  sub- 


40.  Restitution  of  property. — Board  of 
Commissioners  v.  Lucas.  93  U.  S.  108,  23 
L.  Ed.  822.  See  the  title  CONSTITU- 
TIONAL LAW.  ante,  p.  1.  See,  also,  the 
titles  MUNICIPAL  CORPORATIONS; 
TAXATION. 

41.  Compromise  of  indebtedness  on  de- 
tachment.— Carter  County  v.  Sinton,  120 
U.  S.  517,  30  L.  Ed.  701. 

Illustration. — The  legislature  of  the 
state  of  Kentucky  had  power  under  the 
constitution  to  authorize  the  county  court 
of  Carter  County,  on  compromising  and 
settling  a  bonded  indebtedness,  created 
before  certain  parts  of  the  county  of  Car- 
ter were  detached  therefrom  and  made 
into  the  separate  and  distinct  counties  of 
Boyd  and  Elliott,  to  act  for  the  counties 
of  Boyd  and  Elliott,  and  bind  them  by  the 
terms  of  the  compromise.  Carter  County 
V  Sinton,  120  U.  S.  517,  30  L.  Ed.  701. 
See  the  titles  COMPROMISE  AND 
SETTLEMENT,  vol.  3,  p.  980;  MUNICI- 
PAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

42.  Release  of  forfeiture  imposed  for 
benefit  of  county. — Maryland  v.  Balti- 
more, etc.,  R.  Co.,  3  How.  534.  11  L.  Ed. 
714-  Rogers  Locomotive  Works  v.  Ameri- 
can Emigrant  Co.,  164  U.  S.  5.59,  576.  41 
L  Ed  552.  See,  generally,  the  title  PEN- 
ALTIES AND  FORFEITURES. 

Illustration. — The  state  of  Maryland,  in 
1836.  passed  a  law  directing  a  subscription 
of  $3,000,000  to  be  made  to  the  capital 
stock  of  the  Baltimore  and  Ohio  Railroad 
Company,     with     the     following     proviso, 


"That   if   the    said    company   shall   not   lo- 
cate the  said  road  in  the  manner  provided 
for  in  this  act,  then,  and  in  that  case,  they 
shall    forfeit    $1,000,000     to    the     state    of 
Maryland     for     the     use     of    Washington 
County.     In  March,  1841,  the  state  passed 
another  act  repealing  so  much  of  the  prior 
act  as  made  it  the  duty  of  the  company  to 
construct    the    road    by    the    route    therein 
prescribed,     remitting    and    releasing    the 
penalty,   and   directing  the   discontinuance 
of  any  suit  brought  to  recover  the  same. 
The     proviso     was     a     measure     of     state 
policy,  which  it  had  a   right  to  change,  if 
the    policy    was    afterwards    discovered    to 
be    erroneous,    and    neither    the    commis- 
sioners,   nor   the   county,    nor   any   one   of 
its   citizens   acquired   an}^   separate  or   pri- 
vate   interest    under    it,    which    could    be 
maintained   in   a  court   of  justice.      It   was 
a   penalty   inflicted   upon   the   company   as 
a  punishment  for  disobeying  the  law;  and 
the  assent  of  the  company  to  it,  as  a  sup- 
plemental  charter,  is   not   sufficient   to  de- 
prive   it    of    the    character    of    a    penalty." 
Maryland    v.    Baltimore,    etc.,    R.    Co.,    3 
How.    534.    11    L.     Ed.    714,    approved    in 
Rogers    Locomotive    Works    v.    American 
Emigrant    Co.,    164    U.    S.    559,    576.    41    L. 
Ed.    552.      See    the    titles    MUNICIPAL, 
COUNTY,     STATE     AND     FEDERAL 
AID;      PENALTIES      AND      FORFEI- 
TURES. 

43.  Ratification  of  invalid  acts. — Thomp- 
son V.  Lee  County,  3  Wall.  327.  IS  L.  Ed. 
177;  Lee  County  v.  Rogers.  7  Wall.  181, 
19    L.   Ed.   160;    Otoe  County  v.   Baldwin^ 
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ject  of  judicial  cognizance — a  case  or  controversy  arising  upon  such  proceeding 
being  taken,  to    which  the  judicial  power  of  the  territory  attached."^'^ 

2.  Removal — a.  Power  to  Remove. — The  establishment  of  a  county  seat  at  a 
particular  place  does  not  constitute  a  contract  with  the  citizens  thereof,  and 
hence  the  state  has  power  to  remove  such  county  seat  at  any  time.'*^ 

b.  Proceedings. — See  ante,  "Removing  or  Designating  New  Sites  for  County 
Buildings,"  V,  B. 

B.  Board  of  Supervisors. — Definition  and  Creation. — The  board  of  su- 
pervisors is  a  corporation  created  by  statute.'*'^ 

Powers. — The  board  of  supervisors  is  a  corporation  authorized  to  contract 
for  the  county.'*^ 

Liabilities. — Where  a  judgment  has  been  rendered  against  a  county,  the  re- 
peal of  a  statute  prescribing  the  duties  of  the  supervisors  in  such  case,  and  de- 
claring that  a  failure  on  their  part  to  perform  their  duties  prescribed  under  the 
statute,  will  render  them  personally  liable,  does  not  relieve  the  supervisors  of 
their  personal  common-law  liability,  the  statute  is  merely  cumulative,  and  the 
common-law  personal  liability  is  not  affected  by  the  repeal  of  the  statute.^^ 

C.  County  Court — 1.  Definition. — The  "county  court,"  is  that  tribunal 
to  which  the  legislature  has  committed  the  management  of  the  general  financial 
interests  of  the  county.'*^ 


Ill  U.  S.  1.  28  L.  Ed.  331;  Grenada  County 
Supervisors  v.  Brogden,  112  U.  S.  261,  28 
L.   Ed.  704. 

Illustrations.— See  the  titles  MUNICI- 
PAL, COUNTY,  STATE  AND  FED- 
ERAL AID;  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURI- 
TIES. 

44,  Smith  v.  Adams,  130  U.  S.  167,  173, 
32  L.  Ed.  895,  affirmed  in  Oklahoma  v. 
Board  of  County  Commissioners,  181  U. 
S.  615;  Hurlbut  Land  &  Cattle  Co.  v. 
Truscott,  165  U.  S.  719,  41  L.  Ed.  1185. 
See  the  titles  APPEAL  AND  ERROR, 
vol.  1,  p.  846;  COURTS. 

Contracts  for  construction  of  court- 
house.— See  post,  "Contract  for  Erection 
of  Courthouse,"  VIII,  A,  3,  a,   (4). 

As  to  duty  of  county  to  erect  court- 
houses, see  post,  "Particular  Duties," 
VIII,   B,  2. 

45.  Power  to  remove  county  seat. — 
Newton  v.  Board  of  County  Commission- 
ers, 100  U.  S.  548,  25  L.  Ed.  710;  Crenshaw 
V.  United  States,  134  U.  S.  99,  105,  33  L. 
Ed.  825.  See  the  titles  CONSTITU- 
TIONAL LAW,  ante,  p.  1;  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS. 

Illustrations. — By  an  act  of  the  legisla- 
ture of  Ohio,  passed  February  16,  1846, 
it  was  provided  that,  upon  the  fulfillment 
of  certain  terms  •  nd  conditions  by  the 
proprietors  or  citizens  of  the  town  of 
Canfield,  in  Mahoning  County,  the  county 
seat  should  be  "permanently  established" 
at  that  town.  Those  terms  and  conditions 
having  been  complied  with,  the  county 
seat  was  established  accordingly.  On 
April  9,  1874,  the  legislature  passed  an  act 
providing  for  the  removal  of  the  county 
seat  to  Youngstown.  Certain  citizens  of 
Canfield  thereupon  filed  their  bill  setting 
forth  that  the  act  of  1846,  and  the  pro- 
ceeding thereunder,  constituted,  within  the 


meaning  of  the  constitution,  an  executed 
contract  the  obligation  of  which  was  im- 
paired by  the  later  act,  and  praying  for  a 
perpetual  injunction  against  the  contem- 
plated removal.  Held:  1.  That  no  such 
contract  existed.  2.  That  the  act  of  1846 
was  a  public  law  relating  to  a  public 
subject  with  respect  to  which  the  legis- 
lature which  enacted  it  had  no  power  to 
bind  a  subsequent  one.  3.  That  if  that 
act  and  the  proceedings  under  it  consti- 
tuted a  contract,  it  was  satisfied  on  the 
part  of  the  state  by  establishing  the  county 
seat  at  Canfield,  with  the  intent  that  it 
should  remain  there.  4.  That  there  was 
no  stipulation  that  the  county  seat  should 
remain  there  in  perpetuity.  5.  That  the 
practical  interpretation  of  the  phrase  "per- 
manently established,"  which  has  been  in 
long  and  frequent  use  in  the  statutes  of 
Ohio  with  respect  to  county  seats  es- 
tablished otherwise  than  temporarily,  is, 
though  by  no  means  conclusive,  entitled 
to  consideration.  Newton  v.  Board  of 
County  Commissioners,  100  U.  S.  54S,  25 
L.  Ed.  710,  approved  in  Crenshaw  t;.  United 
States,  134  U.  S.  99,  105,  33  L.  Ed  825 
See  the  titles  CONSTITUTIONAL  LAW' 
ante,  p.  1;  IMPAIRMENT  OF  OBLIGA- 
TION OF  CONTRACTS. 

46.  Definition  and  creatifo  of  board  of 
supervisors.— Mercer  County  v.  Cowles  7 
Wall.  118,  121,  19  L.  Ed.  86;  Lincoln 
County  V.  Luning,  133  U.  S.  529,  531,  33 
L.   Ed.   766. 

47.  Powers  of  board  of  supervisors. — 
Mercer  County  v.  Cowles,  7  Wall.  118,  122, 
19  L.  Ed.  86;  Lincoln  County  v.  Lulling! 
133  U.   S.   529,   531,  33  L.   Ed.   766. 

48.  Personal  liability  of  board  of  super- 
visors.— Amy  v.  The  Supervisors,  11  Wall 
136,  20  L.  Ed.  101.  See,  generally,  the 
title   ACTIONS,  vol.   1,  p.   107. 

49.  County  court  defined. — Meriwether 
V.    Muhlenburg   County    Court,    120    U.    S. 
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2  What  Constitutes.— As  a  general  rule,  when  any  power  is  conferred  or 
duty  imposed  by  statute  upon  the  county  court,  the  term  is  understood  to  mean 
a  court  held  bv  the  presiding  judge  alone,  and  not  m  conjunction  with  the 
justices,  and  should  be  held  so  to  mean  even  when  used  m  connection  with  hscal 
matters,  if  it  relates  to  mere  ministerial  duties.^o  ,  .,  • 

3  Source  of  Authority  and  Jurisdiction.— County  courts  while  acting  as 
the '  governing  bodies  of  their  counties  possess  no  implied  powers  Authority 
must  be  conferred  on  them  by  law  to  act,  or  they  cannot  act  at  all  "^ 

4  Powers.— See  ante,  "Source  of  Authority  and  Jurisdiction,     Vii,  C,  3. 

s!  Duties.— One  of  the  duties  of  the  county  court  is  to  superintend  and  con- 
trol the  erection  of  county  buildings.^^ 

6     Proceedings— a.    Jurisdiction. —See  the  titles  Courts;  Jurisdiction. 

b.  Record  of  Proceedings.— ^ecess\Xy.—'T\\t  proceedings  of  a  county  court  of 
Missouri  can  be  shown  only  by  its  record.^s  The  acts  of  agents  appointed  by  the 
county  courts  of  Kentucky  are  not  in  every  case  required  to  appear  of  record.^^ 

Contents  of  Record.— The  records  of  a  county  court  neednot  disclose  every 
step  taken  in  the  formation  of  a  contract  with  a  third  party .^^ 

D.  County  Commissioners— 1.  Statutory  Provisions. — Statutes  have  been 
enacted  in  various  states  providing  for  the  appointment,  qualification  and  duties 
of   county   commissioner s."*^ 


354>    359,    30    L.    Ed.    653.      See    the    title 
COURTS. 

The  "county  court"  is  a  court  held  by 
the  presiding  judge  alone.  Meriwether  v. 
Muhlenburg  County  Court,  120  U.  S.  354, 
361.  30  L.  Ed.   653. 

50.  What  constitutes  the  county  court. 
—Meriwether  v.  Muhlenburg  County 
Court,  120  U.  S.  354,  357,  30  L.  Ed.  653; 
BuHitt  County  v.  Washer,  130  U.  S.  142, 
151,  32  L.  Ed.  885.  See,  generally,  the 
title  JUSTICE  OF  THE  PEACE. 

Notification  to  stop  work — Where  a 
formal  and  official  notification  is  received 
by  a  contractor  to  stop  work  on  a  county 
building,  signed  by  the  judge  of  the 
county  court,  and  the  county  attorney, 
it  is  not  necessary  to  examine  the  records 
of  that  court  to  ascertain  whether  it  was 
authorized  by  an  order  made  by  the  judge 
in  conjunction  with  the  justices,  and  duly 
entered  of  record,  the  contractor  is  justi- 
fied in  stopping  work  immediately  as  di- 
rected by  order  of  the  county  judge  and 
county  attorney  and  in  resorting  to  his 
action  upon  the  contract.  Bullitt  County 
V.  Washer,  130  U.  S.  142,  151,  32  L.  Ed. 
885. 

Levying  tax  to  pay  judgment. — The 
justice  of  the  peace  of  Muhlenburg  Countj^, 
Kentucky,  do  not  constitute  a  necessary 
part  of  the  county  court  when  levying 
a  tax  to  pay  a  judgment  rendered  against 
the  county,  under  §  9  of  the  act  of  the 
legislature  of  Kentucky  of  February  24th, 
1868,  amending  the  charter  of  the  Eliza- 
beth Town  and  Paducah  Railroad  Co. 
Meriwether  v.  Muhlenburg  County  Court, 
120  U.  S.  354,  355,  30  L.  Ed.  653.  See  the 
titles  MUNICIP.AL,  COUNTY.  ST.^TE 
AND   FEDERAL  AID;  TAXATION. 

51.  Source  of  authority  and  jurisdiction 
of  county  court". — County  Court  v.  United 
States,    IC5   U.   S.    733,  737,  26   L.   Ed.   1220. 

52.  Duties  of  county  court. — When  the 


county  court  of  Kentucky,  constituted  as 
the  law  requires  and  in  the  manner  pre- 
scribed, entered  into  a  contract  for  the 
erection  of  a  courthouse,  and  charged  the 
county  with  the  amount  specified  therein, 
its  jurisdiction  in  that  special  mode  of 
organization  extended  no  further.  It  then 
became  the  legitimate  province  of  the 
county  court,  held  by  the  county  judge 
alone,  to  superintend  and  control  the  erec- 
tion of  the  structure.  Bullitt  County  v. 
Washer,  130  U.  S.   142,  151,  32  L.   Ed.   885. 

53.  Necessity  for  record  of  proceedings 
of  county  court. — County  of  Macon  v. 
Shores,  97  U.  S.  272,  24  L.  Ed.  889. 

64.  Acts  of  agents  appoint -d  by  county 
court. — Bullitt  County  v.  Washer,  130  U. 
S.  142,  32  L.  Ed.  885.  See,  generally,  the 
title   PRINCIPAL  AND  AGENT. 

55.  Contents  of  record  of  county  court. 
—Under  the  statutes  of  Kentucky  when 
the  records  of  the  county  court  show  af- 
firmatively an  adjudication  of  the  neces- 
sity of  the  contract;  an  appropriation  for 
the  preliminary  work;  the  appointment  of 
an  agent  to  make  the  contract;  and  a 
recognition  of  the  contract  by  directing 
the  levy  of  taxes  to  pay  the  contractor 
and  his  assignees  for  the  work  done,  it 
is  not  necessary  that  the  record  should 
also  show  affirmatively,  in  order  to  fix 
a  liability  on  the  county,  that  the  contract 
was  reported  to  the  court;  nor  that  the 
contract  was  made  by  a  particular  party; 
nor  that  the  contract  was  filed;  nor  that 
there  was  an  acceptance  of  the  contract  by 
the  county  judge;  nor  the  fact  that  the 
contract  assumed  to  bind  the  county  for 
the  whole  cost,  nor  the  fact  that  t.ie  judge 
and  the  county  commissioners  were  given 
power  to  make  the  contract.  Bullitt 
County  V.  Washer,  130  U.  S.  142,  32  L.  Ed. 
885. 

56.  Statutory  provisions  respecting 
county  commissioners— Kansas. — Board  of 
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2.  Definition,  Object,  Purpose  and  General  Consideration. — County 
Commissioners. — County  commissioners  are  the  legal  representatives  of  a 
county. ^^ 

3.  Creation  and  Organization. — See  ante,  "Definition,  Object,  Purpose 
and   General    Consideration,"   VII,   D,   2. 

General  Consideration. — The  board  of  county  commissioners,  must  be  law- 
fully created.^s  There  can  be  no  de  facto  county  commissioner  where  there 
exists  no  office  to  fill.^^ 

Members. — The  judge  of  probate  is,  ex  officio,  a  member  of  the  court  of 
county  commissioners.^^ 

4.  Duties — a.  Nature. — The  duties  of  the  court  of  county  commissioners 
are  administrative,  not  judicial. ^^  In  performing  his  duties  as  a  member  of  the 
court  of  county  commissioners,  the  judge  of  probate  acts  not  as  a  judge  of  pro- 
bate, but  as  county  commiissioner.^- 

b.    Specific  Duties. — See  the  titles  Taxation  ;  Towns  and  Townships. 
•c.    Proceedings  to  Enforce  Duties. — See  the  title  Mandamus. 

E.  Levy  Court. — The  Levy  court  of  Washington  County,  in  the  District 
of  Columbia,  if  not  a  corporation  in  the  full  sense  of  the  term,  is  a  cjuasi  cor- 
poration.^-^ 

F.  County  Officers  and  Agents — 1.  Definition  and  General  Consid- 
eration.— A  county  "officer"  is  one  by  whom  the  county  performs  its  usual 
political  functions  or  offices  of  government ;  who  exercises  continuouslv,  and  as  a 
part  of  the  regular  and  permanent  administration  of  government,  its  public   powers. 


County  Commissioners  v.  Sellew,  99  U.  S. 
624,   25   L.    Ed.   333. 

Nebraska. — Boone  County  v.  Burling- 
ton, etc.,  R.  Co.,  139  U.  S.  684,  694,  35  L. 
Ed.  319. 

57.  County  commissioners  defined — 
Labette  County  Commissioners  v.  Moul- 
tcn,  112  U.  S.  217,  28  L.  Ed.  698;  Harsh- 
man  V.  Knox  County,  122  U.  S.  306,  320, 
30  L.  Ed.  1152.  See  the  titles  MANDA- 
MUS; TAXATION. 

County  commissioners  are  the  govern- 
ing board  of  a  county.  Davenport  v. 
County  of  Dodge,  105  U.  S.  237,  241,  26  L. 
Ed.  1018. 

"County  commissioners  are  a  corporate 
body,  and  the  members  who  compose  it 
are  chosen  by  the  people  of  the  county. 
But  like  similar  corporations  in  every 
other  county  in  the  state,  it  is  created 
for  the  purposes  of  goverment,  and 
clothed  with  certain  defined  and  limited 
powers  to  enable  it  to  perform  those  pub- 
lic duties  which,  according  to  the  laws  and 
usages  of  the  state,  are  always  intrusted 
to  local  county  tribunals.  Formerly  they 
w^ere  appointed  in  all  of  the  counties  an- 
nually, by  the  executive  department  of 
the  government,  and  were  then  denomi- 
nated the  Levy  Court  of  the  county;  and 
in, some  of  the  counties  they  are  still  con- 
stituted in  that  manner,  the  legislature 
commonly  retaining  the  old  mode  of  ap- 
pointment, or  directing  an  election  by  the 
people,  as  the  citizens  of  any  particular 
county  may  prefer.  But,  however  chosen, 
their  powers  and  duties  depend  upon  the 
will  of  the  legislature,  and  are  modified 
and  changed,  and  the  manner  of  their 
appointment  regulated  at  the   pleasure   of 


the  state."    Maryland  v.  Baltimore,  etc.,  R. 
Co.,   3   How.   534,   550,   11   L.   Ed.   714. 

Court  of  county  commissioners. — The 
court  of  county  commissioners,  while 
called  a  "court,"  is  in  fact  the  board  of 
officers  through  whom  the  afifairs  of  the 
county  are  managed.  Ex  parte  Rowland, 
104  U.  S.  604,  613,  26  L.  Ed.  861. 

58.  Creation  and  organization  of  board 
of  county  commissioners. — The  supreme 
court  of  Tennessee  has  repeatedly  ad- 
judged, after  careful  and  full  considera- 
tion, that  no  such  board  as  the  board  of 
commissioners  of  Shelby  County  ever  had 
a  lawful  existence;  that  it  was  an  unau- 
thorized and  illegal  body;  that  its  members 
were  usurpers  of  the  functions  and  powers 
of  the  justices  of  the  peace  of  the  county; 
and  that  their  action  in  holding  the  county 
court  was  utterly  void.  Norton  v.  Shelby 
County,  118  U.  S.  425,  441,  30  L.  Ed.  17b. 

59.  De  facto  county  commissioners. — 
Norton  v.  Shelbv  County,  118  U.  S.  425, 
441.  30  L.  Ed.  178.  See  the  titles  DE 
FACTO  OFFICERS;  PUBLIC  OFFI- 
CERS. 

60.  Judge  of  probate  as  member  of 
court  of  county  commissioners. — Ex  parte 
Rowland,  104  U.  S.  604,  613,  26  L.  Ed. 
861. 

61.  Nature  of  duties  of  board  of  county 
commissioners. — Ex  parte  Rowland,  104  U. 
S.   C04,  613,   26   L.   Ed.   861. 

62.  Ex  parte  Rowland,  104  U.  S.  604, 
613,   26   L.   Ed.   861. 

63.  Levy  court. — Levy  Court  v.  Wood- 
ward, 2  Wall.  501,  17  L.  Ed.  851.  See 
Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.  534.  540.  11  L.  Ed.  714.  See,  also, 
the  title  DISTRICT  OF  COLUMBIA. 
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trusts,  or  duties.<5^    The  officers  of  a  county  are  nothing  more  than  local  agents 

of  the  state  ^^ 

9  Purpose  axd  Powers.— County  officers  are  the  creatures  of  the  statute 
law,  brought  into  existence  for  public  purposes,  and  have  no  authority  beyond 
that  conferred  upon  them  by  the  author  of  their  bemg/'^ 

3.  Duties.— See  the  particular  sections  throughout  this  title,  bee,  also,  tne 
particular  titles  relating  to  public  officers. 

4.  Termination   of  Authority.— See  the  title  Towns  and  Townships. 
5    Abolition  of  Office.- See    ante,  "Power  over  Officers,'  \T,  C. 

6.  Particular  Officers  or  Agents— a.  Bridge  Commissioners.— btt  the 
title  Bridges,  vol.  3,  p.  516. 

b.    Clerks.—See  the  title  Clerks  of  Court,  vol.  3,  p.  84y. 
c     Commissioners  of  the  Poor.— See  the  title  Paupers. 

d.  Countv  Attorney.— See   the   title   District   and   Prosecuting   Attorney. 

e.  Coroners.— See  the  title  Coroners,  ante,  p.  620. 

f.  Judge.— See  the  title  Judges. 

g.  Justices  of  the  Peoce.—See  the  title  Justice  of  the  PeacE. 
h.    Notary  Public.— See  the  title  Notary  Public. 

i.  Register. — See  the  title  Recording  Acts. 

j.    Road  Overseer.— See  the  title  Streets  and  Highways. 

k.    School  Commissianers.—See  the  title  Schools. 

1.  Sheriffs  and  Constables.— See  the  title  Sheriffs  and  Constables. 

m.    Surveyor.— See  the  titles  Boundaries,  vol.  3,  p.  486;  Public  Lands. 

VIII.   Powers,  Duties  and  Liabilities. 
A.     Powers — 1.    General  Consideration. — Corporate  rights  and  privileges 
are  usually  possessed  by  counties.'^^ 

2.  Source,  Extent  and  ]\Ianner  of  Exercise. — Source.— Counties  derive 
all  their  powers  from  the  source  of  their  creation — the  legislature.'^^  except 
where  the  constitution  of  the   state  otherwise  provides.*59 

Extent  and  Manner  of  Exercise. — A  county  acts  wholly  under  a  dele- 
gated authority,  and  can  exercise  no  power  which  is  not  in  express  terms,  or 
by  fair  implication,  conferred  upon  it."*^    Counties  have  only  such  powers  as  the 

64.  County  "officer."— S  heboygan  Albany  County.  92  U.  S.  307,  308,  23  L. 
County  f  Parker,  3  Wall.  93,  18  L.  Ed.  33.  Ed.  552;  Lincoln  County  v.  Luning,  133 
See  the  titles  MUXICIPAL,  COUNTY,  U.  S.  529,  530,  33  L.  Ed.  766;  Metropolitan 
ST\TE  AND  FEDERAL  SECURL  R.  Co.  v.  District  of  Columbia,  132  U.  S. 
TIES-   PUBLIC  OFFICERS.  1.  33  L.  Ed.  231;  Countv  Court  v.  United 

65.  'Commissioners  of  Laramie  County  States,  105  U.  S.  733,  737.  26  L.  Ed.  1220; 
V.  Commissioners  of  Albany  County,  92  Mount  Pleasant  v.  Beckwith,  100  U.  S.  514, 
U.  S.  307,  312,  23  L.  Ed.  552.  524,  25   L.   Ed.  699.     See  ante,  "By  Whom 

66.  Purpose  and  powers   of  county  of-       Created,"  III,  A,  1. 

ficers. — Supervisors    z\    United    States,    18  Effect  of  grant  of  powers  to  counties  by 

Wall.  71,  77,  21   L.  Ed.  771.  legislature. — But  it  is  settled  law,  that  the 

67.  Mount  Pleasant  v.  Beckwith,  100  U.  legislature,  in  granting  this  power  does 
S.  514,  524,  25  L.  Ed.  699;  Commissioners  not  divest  itself  of  any  power  over  the  in- 
of  Laramie  County  v.  Commissioners  of  habitants  of  the  district,  which  it  pos- 
Albany  County,  92  U.  S.  307,  310,  23  L.  sessed,  before  the  charter  was  granted. 
Ed.  552;  Worcester  v.  Worcester,  etc.,  Commissioners  of  Laramie  County  Z'. 
Street  R.  Co.,  19G  U.  S.  539,  49  L.  Ed.  591.  Commissioners   of   Albany    County,    92    U. 

For  whom  powers  exercised. — The  pow-  S.    307,    308,    23    L.    Ed.    552.      See    post, 

ers   of   a    county   are   conferred   to   be   ex-  "Legislative  Control,"  VI. 

ercised  for  the  welfare  of  its  citizens;  this  69.    Constitution  providing  otherwise. — 

is   true   even   of   its   ordinary   and   govern-  Commissioners     of     Laramie     County     z-. 

mental  functions,  and  is  especially  true  of  Commissioners   of   Albany    County,   92    U. 

the  power  to  subscribe   to  the   stock   of  a  S.  307,  308,  23  L.  Ed.  552;  Mount  Pleasant 

railroad  company.     Stanlv  County  r.  Coler,  v.   Beckwith,  100  U.  S.  514,  524,  25   L.  Ed. 

190  U.  S.  437,  446,  47  L.  Ed.  1126.     See  the  699.      See    ante,    "General    Consideration," 

title    MUXICIPAL.    COUNTY,    STATE  VI,  A. 

AND  FEDERAL  AID.  70.    Extent    of    powers.— Thompson    v. 

68.  Source  of  powers — Commissioners  Lee  County,  3  Wall.  327,  330,  18  L.  Ed.  177; 
of    Laramie    County   v.    Commissioners   of  Lincoln   County  v.  Luning,  133  U.   S.   529, 
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legislature  of  their  respective  states  see  fit  to  delegate  to  them,  but  all  the  powers 
that  are  delegated  may  be  exercised  in  any  proper  way  and  at  all  proper  times  J  ^ 

3.  Ordixarv  Corporate  Powers — a.  Ponder  to  Contract  and  Be  Contracted 
with — (Ij    In    General. — A  county   can   contract   and   be  contracted   with."^ 

(2)  Pozver  to  Borrozo  Money — (a)  Source  of  Pozver. — The  power  of  a 
county  to  borrow  money  must  be  conferred  by  statute,  or  it  does  not  existJ^ 

(b)  Submission  to  Voters. — It  is  usual  when  the  legislature  confers  the 
power  on  a  county  to  borrow  money  for  county  expenses  to  provide  for  a  sub- 
mission of  the  question  to  the  voters  of  the  county/^ 

(c)  Limitatio-ns  on  Amount  of  Indebtedness. — Power  to  Dispense  with 
Constitutional  Limitations. — It  is  not  within  the  power  of  a  legislature  to 
dispense  with  constitutional  limitations  on  the  amount  of  county  indebtedness, 
either  directly  or  indirectly,  by  the  creation  of  a  ministerial  commission  whose 
finding  shall  be  taken  in  lieu  of  the  factsJ° 


530.  33  L.  Ed.  766;  Metropolitan  R.  Co. 
v.  District  of  Columbia.  132  U.  S.  1,  33  L. 
Ed.  231;  County  Court  v.  United  States, 
105  U.  S.  733,  737,  26  L.  Ed.  1220;  Com- 
missioners of  Laramie  County  v.  Com- 
missioners of  Albany  County,  92  U.  S. 
307.  308,  23  L.  Ed.  552;  Mount  Pleasant 
V.  Beckwith.  100  U.  S.  514,  524,  25  L.  Ed. 
699. 

71.  Manner  of  exercise. — County  Court 
V.  United  States,  105  U.  S.  733,  737,  26  L- 
Ed.  1220. 

72.  Contracts. — Davenport  v.  County  of 
Dodge,  105  U.  S.  237,  241,  26  L.  Ed.  1018. 
See  the  title   COXTRACTS,  ante,  p.   552. 

73.  Source  of  power  to  borrow  money. 
— Wells  V.  Board  of  Supervisors,  102  U. 
S.  625,  630,  26  L.  Ed.  122;  Ritchie  v.  Frank- 
lin County,  22  Wall.  67,  68,  22  L.  Ed.  825. 
See  Police  Jury  v.  Britton,  15  Wall.  566, 
21  L.  Ed.  251. 

The  legislature  has  delegated  to  the 
counties  of  Kansas  the  power  to  borrow 
money  for  the  erection  of  county  build- 
ings and  to  issue  bonds  therefor.  Board 
of  County  Cominissioners  v.  Lewis,  133 
U.  S.  198.  203,  33  L.  Ed.  604.  See  the  title 
MUNICIPAL.  COUNTY.  STATE  AND 
FEDERAL  SECURITIES. 

Power  of  taxation  as  conferring  power 
of  borrowing  money. — The  power  to  levy 
taxes  does  not  vest  a  county  with  the 
power  to  borrow  money.  Wells  v.  Board 
of  Supervisors,  102  U.  S.  625.  630,  26  L. 
Ed.  122.     See  the   title  TAXATION. 

Power  to  issue  bonds  therefor. — See  the 
title  MUNICIPAL.  COUNTY,  STATE 
AND   FEDERAL   SECURITIES. 

74.  Submissions  to  voters. — The  sub- 
mission to  the  voters  of  a  county,  under 
the  Code  of  Iowa,  of  the  question  "whether 
the  county  judge  at  the  time  of  levying 
the  annual  taxes  shall  levy  a  special  tax 
of  a  specified  number  of  mills  on  a  dollar 
of  valuation,  for  the  purpose  of  construct- 
ing a  courthouse  in  the  county;  the  tax  to 
be  levied  from  year  to  year  until  a  suffi- 
cient amount  is  raised  for  said  purpose, 
not  to  exceed,"  etc.,  is  (by  implication)  a 
submission  of  the  question  whether 
money  shall  be  borrowed  to  build  the 
courthouse  and  negotiable  bonds  be  sold 
as  the  means  of  borrowing;  this,  though 
the   same  section  of  the  code  enacts  that 


the  county  judge  may  submit  to  the  vot- 
ers the  question  "whether  money  may  be 
borrowed  to  aid  in  the  erection  of  public 
buildings;"  and  though  the  question  sub- 
mitted to  the  voters  as  above  mentioned 
be  submitted  only  in  virtue  of  an  enact- 
ment immediately  following,  that  "when 
the  question  so  submitted  involves  the  ex- 
penditures of  money,  the  proposition  of 
the  question  must  be  accompanied  by  a 
provision  to  levy  a  tax  for  the  payment 
thereof  in  addition  to  the  usual  taxes." 
This,  at  least  as  respects  the  holders,  bona 
fide  and  for  value,  of  bonds  so  issued, 
when  the  bonds  declare  on  their  face  that 
"all  of  said  bonds  are  issued  in  accord- 
ance with  a  vote  of  the  people  of  said 
county."     Lynde  v.  The  County,  16  Wall. 

6,  21  L.  Ed.  272. 

The  county  judge  being,  by  the  Code  of 
Iowa,  the  officer  designated  to  decide 
whether  the  voters  have  given  the  re- 
quired sanction  to  the  borrowing  of 
money  and  issuing  of  bonds,  his  execu- 
tion and  issue  of  bonds  setting  forth  on 
their  face  that  "all  of  said  bonds  are  is- 
sued in  accordance  with  a  vote  of  the 
people  of  said  county,"  and  that  "the 
people  have  voted  the  levying  of  sufficient 
taxes,"  etc.,  is  conclusive  evidence  against 
the  county  of  the  popular  sanction  so  far 
as  respects  holders  bona  fide  and  for 
value.     Lynde  v.  The  County,  16  Wall.  6, 

7,  21  L.  Ed.  272.  See  the  title  MUNICI- 
PAL, COUXTY,  STATE  AND  FED- 
ERAL SECURITIES. 

Consent  of  voters  to  pay  debts  pre- 
viously contracted. — Though  a  statute 
may  require  that  no  bonds  be  issued  by 
counties  to  make  roads  unless  the  voters 
have  approved  the  expenditure,  there  is 
nothing  in  the  constitution  of  the  state 
of  Missouri  which  forbids  the  legislature 
from  conferring  on  counties  the  author- 
ity to  borrow  money  for  the  purpose 
named  without  such  approval,  the  legisla- 
ture can  confer  on  counties  the  power  to 
borrow  money  to  pay  debts  already  con- 
tracted for  this  purpose  without  such  con- 
sent. Ritchie  v.  Franklin  County.  22  Wall. 
67.  68.  22  L.  Ed.  825.  See  the  title 
STREETS   AND   HIGHWAYS. 

75.  Creation  of  ministerial  commission. 
— Lake   County  v.   Graham,  130  U.   S.  674, 
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To  What  Debts  Applicable. — Constitutional  limitations  on  the  amount  of 
indebtedness  that  a  county  may  assume  are  applicable  to  any  and  all  indebted- 
ness, created  in  any  manner,  or  for  whatever  purpose.'^*'  But,  in  calculating 
that  limit,  debts  contracted  before  the  adoption  of  the  constitution  are  not  to  be 
considered^' 

(3)  Power  to  Issue  Bonds  and  Other  Securities.— See  the  title  Municipal, 
County,  State  and  Federal  Securities. 

(4)  Contract  for  Erection  of  Courthouse. — The  power  of  a  county  to  erect 
a  courthouse  involves  and  implies  the  power  to  contract  for  its  erection,  but 
the  power  to  contract  does  not  involve  and  imply  the  power  to  execute  notes, 
bonds,  and  other  commercial  paper  as  evidence  or  security  for  the  contract.'''^ 

b.  Poiver  to  Sue  and  Be  Sued. — See  post,  "Capacity  to  Sue  and  Be  Sued," 
XII,  B. 

c.  Pozver  to  Acquire  and  Hold  Property. — See  ante,  "Power  to  Acquire  and 
Dispose  of  Realty,"  V,  A. 

4.  Governmental  and  Legislative  Functions — a.  In  General. — Counties 
are  usually  invested  with  certain  subordinate  legislative  powers,  to  facilitate 
due  administration  of  their  own  internal  affairs,  and  to  promote  the  general 
welfare  of  the  municipality.'^^ 

b.  Poiuer  of  Legislation. — A  county  has  no  inherent  right  of  legislation,^*^ 
or  power  to  adopt  governmental  regulations,  nor  can  they  exercise  any  other 
powers  in  that  regard  than  such  as  are  expressly  or  impliedly  derived  from 
their  charters,  or  other  statutes  of  the  state.^^ 

c.  Poxi'cr  to  Manage  Affairs  of  Railroad. — The  management  of  the  affairs  of 
a  railroad  company  is  no  part  of  the  proper  business  of  a  county. ^^ 

d.  County  Aid.— See  the  title  Municipal,  County,  State  and  Federal  Aid. 

e.  Taxation. — See  the  titles  Municipal,  County,  State  and  Federal  Se- 
curities;   Taxation. 


684,  32  L.  Ed.  1065;  Doon  Township  v. 
Cummings,  142  U.  S-  366,  375,  35  L.  Ed. 
1044.  See  the  titles  MUNICIPAL  COR- 
PORATIONS; MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURI- 
TIES. 

Validity  of  bonds  issued  in  excess  of 
limitation.— See  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL  SE- 
CURITIES. 

76.  To  what  debts  applicable. — Lake 
County  V.  Rollins,  130  U.  S.  662,  32  L  Ed. 
lOGO;  Doon  Township  v.  Cummings,  142 
U.  S.  366,  375,  35  L-  Ed.  1044;  Walla  Walla 
V.  Walla  Walla  Water  Co.,  172  U.  S.  1,  21, 
43  L.  Ed.  341;  Lake  County  v.  Graham, 
130  U.  S.  674,  32  L  Ed.   1065. 

Illustration. — Article  11,  §  6,  in  the  con- 
stitution of  Colorado  is  a  limitation  upon 
the  power  of  the  county  to  contract  any 
and  all  indebtedness,  including  county 
warrants  for  ordinary  county  expenses, 
such  as  witnesses'  fees,  jurors'  fees,  elec- 
tion costs,  charges  for  board  of  prisoners, 
county  treasurers'  commissions,  etc.  Lake 
County  V.  Rollins,  130  U.  S.  662,  32  L  Ed. 
1060,  approved  in  Lake  County  v.  Graham, 
130  U.  S.  674,  32  L  Ed.  1065;  Walla  Walla 
V.  Walla  Walla  Water  Co.,  172  U.  S.  1, 
21,  43  L.  Ed.  341.  See  the  titles  MU- 
NICIPAL CORPORATIONS;  MUNIC- 
IPAL COUNTY.  STATE  AND  FED- 
ERAL SECURITIKS. 

77.  Debts  contracted  before  adoption  of 
constitution. — Lake     County    v.     Graham. 


130  U.  S.  674,  32  L.  Ed.  1065;  Doon  Town- 
ship V.  Cummins,  142  U.  S.  366,  375,  35  L 
Ed.  1044.  See  the  title  MUNICIPAL 
CORPORATIONS. 

78.  Contract  for  erection  of  courthouse. 
— Claiborne  County  r.  Brooks,  111  U.  S. 
400,  406,  28  L  Ed.  470.  See  ante,  "County 
Seats,"  VII,  A.  See  the  title  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

79.  Governmental  and  legislative  func- 
tions.— Commissioners  of  Laramie  County 
V.  Commissioners  of  Albany  County,  93 
U.  S.  307,  23  L  Ed.  552.  See  the  title 
CONSTITUTIONAL    LAW,   ante,   p.    1. 

80.  Legislation. — Thompson  v.  Lee 
County,  3  Wall.  327,  330,  18  L  Ed.  177; 
Commissioners  of  Laramie  County  v. 
Commissioners  of  Albany  County,  92  U. 
S.  307,  308,  23  L  Ed.  552;  Mount  Pleasant 
V.  Beckwith,  100  U.  S.  514.  524,  25  L.  Ed. 
699.  See  the  title  CONSTITUTIONAL 
LAW,  ante,  p.  1. 

81.  Source  of  power  to  legislate  or 
adopt  governmental  regulations. — Com- 
missioners of  Laramie  County  v.  Com- 
missioners of  Albany  County,  92  U.  S. 
307,  308,  23  L  Ed.  552;  Mount  Pleasant  v. 
Beckwith,  100  U.  S.  514,  524,  25  L  Ed. 
699. 

82.  Management  of  railroads. — Board 
of  Commissioners  z'.  Lucas,  93  U.  S.  108, 
116,  23  L.  Ed.  822.  See  the  title  RAIL- 
ROADS. 
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5.  By  Whom  Exercised. — The  affairs  of  a  county  can  only  be  administered 
by  its  officers,  and  to  their  attention  and  duty  its  interests  must  be  entrusted. ^^ 

B.  Duties — 1.  Gene;raIv  Consideration. — Counties  are  subject  to  certain 
legal  obligations  and  duties. ^^ 

2.  Particular  Duties. — The  erection  of  courthouses,  jails  and  bridges  is 
amongst  the  ordinary  political  or  administrative  duties  of  all  counties. ^^  ' 

C.  Liabilities — 1.  On  Contracts — a.  Liability  to  Assignee  of  Contract. — 
A  partial  assignment  by  a  contractor  of  a  contract  with  a  county,  for  the  per- 
formance of  work,  although  knowt^  to  the  county,  if  not  assented  to  by  the  county 
will  not  subject  the  county  to  a  liability  to  the  assignee,  or  prevent  a  settlement 
with  the  original  contractor. ^*^ 

b.  Release  of  County  from  Liability  on  Debts  Previously  Contracted. — No 
change  in  the  political  organization  of  a  county  is  sufficient  to  release  a  county 
from  its  debts  previously  contracted. ^'^  The  debts  of  a  county,  contracted  during 
a  valid  organization,  remain  the  obligations  of  the  county,  although  for  a  time 
the  organization  be  abandoned  and  there  be  no  officers  to  be  reached  by  the 
process  of  the  courts.^^ 

c.  Implied  Contracts. — In  General. — Liabilities  may  be  incurred  by  counties 
independent  of  the  statutes. ^^ 

Ultra  Vires  Contracts. — The  obligation  to  do  justice  rests  upon  all  persons, 
natural  or  artificial,  and  if  a  county  obtains  the  money  or  property  of  others 
without  authority,  the  law,  indeperM>,nt  of  any  statute,  will  compel  restitution 
or  compensation.^'^ 


83.  Powers  of  county  exercised  by  of- 
ficers.—Stanly  County  V.  Coler,  190  U.  S. 
437,  447,  47  L.  Ed.  1126;  Board  of  County 
Commissioners  v.  Sellew,  99  U.  S.  624, 
627,  25  L.  Ed.  333.  See  the  titles  MU- 
NICIPAL, COUNTY,  STATE  AND 
FEDERAL  AID;  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

The  powers  of  a  county  in  Kansas  are 
exercised  by  boards  of  county  commis- 
sioners chosen  by  the  electors.  Board  of 
County  Commissioners  v.  Sellew,  99  U.  S. 
624,  25  L.  Ed.  333.  See  ante,  "County 
Commissioners,"   VII,   D. 

Operation  of  courts  upon  agents. — As  a 
county  can  only  act  through  its  agents, 
the  courts  will  operate  upon  the  agents 
through  the  corporation.  Board  of  County 
Commissioners  v.  Sellew,  99  U.  S.  624, 
627,  25  L.  Ed.  333.  See  post,  "Actions  by 
and  against  Counties,"  XII. 

84.  Duties. — Mount  Pleasant  v.  Beck- 
with,  100  U.  S.  514,  524,  25  L.  Ed.  699 
Commissioners  of  Laramie  County  v 
Commissioners  of  Albany  County,  92  U 
S.  307,  310,  23  L.  Ed.  552;  Worcester  v 
Worcester,  etc.,  Street  R.  Co.,  196  U.  S 
539,  49  L.  Ed.  591. 

The  duties  of  a  county  are  to  be  exer- 
cised for  the  welfare  of  its  citizens.  This 
is  true  even  of  its  ordinary  and  govern- 
mental functions.  It  is  especially  true  of 
the  power  to  subscribe  to  the  stock  of  a 
railroad  company.  Stanly  County  v.  Coler, 
190  U.  S.  437,  47  L.  Ed.  1126.  See  the  title 
MUNICIPAL,  COUNTY.  STATE  AND 
FEDERAL  SECURITIES. 

By  whom  duties  exercised. — See  ante, 
"By  Whom  Exercised,"  VIII,  A,  5. 

85.  Particular  duties. — Claiborne  County 
V.  Brooks,  111  U.  S.  400,  406,  28  L.  Ed. 
470;   Merrill  v.  Monticello,  138  U.  S.   673, 


689,  34  L.  Ed.  1069.  See  the  titles 
BRIDGES,  vol.  3,  p.  516;  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES:  PRISONS  AND 
PRISONERS.  See,  also,  ante,  "County 
Seats,"  VII,  A. 

86.  Partial  assignment — Assent  of 
county. — Delaware  County  Commission- 
ers f.  Diebold  Safe,  etc.,  Co.,  133  U.  S. 
473,   33   L.    E'^.   674. 

Illustrations.— See  the  titles  ASSIGN- 
MENTS, vol.  2,  p.  570;  WORKING 
CONTRACTS. 

87.  Release  of  county  from  debts  pre- 
viously contracted. — Board  of  County 
Commissioners  v.  Lewis,  133  U.  S.  198, 
33   L.   Ed.   604. 

Release  of  county  from  liability  on 
county  bonds.— See  the  title  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

88.  Effect  of  temporary  abandonment 
on  liability  for  debts. — Board  of  Countj' 
Commissioners  v.  Lewis,  133  U.  S.  198, 
205,  33  L.  Ed.  604.  See  the  titles  MU- 
NICIPAL CORPORATIONS;  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES. 

Liability  on  county  bonds. — See  the  title 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL    SECURITIES. 

89.  Implied  contracts. — Marsh  v.  Fulton 
County,  10  Wall.  676,  684,  19  L.  Ed.  1040; 
Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S. 
618,  44  L.  Ed.  611;  Louisiana  v.  Wood, 
102  U.  S.  294,  299,  26  L.  Ed.  153;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U. 
S.  67,  75,  35  L.  Ed.  107;  Chapman  V.  Board 
of  County  Commissioners,  107  U.  S.  348, 
27  L.  Ed.  378.  See  the  title  IMPLIED 
CONTRACTS. 

90.  Ultra  vires  contracts. — Marsh  z'. 
Fulton    County,    10   Wall.    676,    19   L.    Ed. 
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2.  Enforce;ment  of  Liabilities — a.  Claims  against  Counties — (1)  Presenta- 
tion of  Claims. — Nature. — The  presentation  of  a  demand  to  the  county  court  is 
not  the  commencement  of  a  suit  against  the  county. ^^ 

What  Claims  Must  Be  Presented. — An  unhquidated  claim  or  account  is 
within  the  meaning  of  a  statute  providing  that  claims  against  a  county  should  be 
presented  for  auditing  before  payment.'-*-  But  a  statute  providing  that  claims 
must  be  presented  for  auditing  before  payment  has  no  application  to  bonds  and 
coupons.^3 

(2)  Hearing  and  Deteniiination — (a)  Nature  of  Proceedings. — Although  the 
proceedings  of  county  commissioners,  in  passing  upon  claims  against  a  county, 
are  in  some  respects  assimilated  to  proceedings  before  a  court,  yet  those  pro- 
ceedings are  in  the  nature,  not  of  a  trial  inter  partes,  but  of  an  allowance  or 
disallowance,  by  officers  representing  the  county,  of  a  claim  against  it.*^^ 

(b)  Proceedings  on  Hearing. — At  the  hearing  before  the  commissioners,  there 
is  no  representative  of  the  county,  except  the  commissioners  themselves ;  they 
may  allow  the  claim,  either  upon  evidence  introduced  by  the  plaintiff,  or  with- 
out other  proof  than  their  own  knowledge  of  the  truth  of  the  claim. ''■^ 

(c)  Collateral  Attack. — The  decision  of  county  commissioners  if  not  appealed 
from  cannot  be  collaterally  attacked.^^ 


1040;  Aldrich  v.  Chemical  Nat.  Bank,  176 
U.  S.  618.  44  L.  Ed.  611;  Logan  County 
Nat.  Bank  v.  Townsend,  139  U.  S.  67,  75, 
35  L  Ed.  107;  Thomas  v.  West  Jersey 
R.  Co.,  101  U.  S.  71,  25  L  Ed.  950; 
Louisiana  z'.  Wood,  102  U.  S.  294,  26  L 
E<i.  153;  Chapman  v.  Board  of  County 
Commissioners,  107  U.  S.  348,  355,  27  L 
Ed.  378;  Salt  Lake  City  v.  Hollister,  118 
U.  S.  256,  263,  30  L.  Ed.  176.  See,  gen- 
erally, the  title  ILLEGAL  CONTRACTS. 

Illustrations. — Where  realty  is  deeded 
to  a  county  for  a  poor  house,  under  an 
agreement  with  the  county  commission- 
ers, to  pay  therefor  in  a  definite  time  with- 
out regard  to  the  condition  of  the  county 
treasury,  such  agreement  so  far  as  it  re- 
lates to  the  time  and  mode  of  payment 
is  void;  but  if  the  contract  for  the  sale  it- 
self has  been  executed  on  the  part  of  the 
vendor  by  the  delivery  of  the  deed,  and 
his  title  at  law  has  actually  passed  to  the 
county;  as  the  agreement  between  the 
parties  has  failed  by  the  reason  of  the 
legal  disability  of  the  county  to  perform 
its  part  according  to  its  condition,  the 
right  of  the  vendor  to  rescind  the  con- 
tract and  to  a  restitution  of  his  title  would 
seem  to  be  as  clear  as  it  would  be  just, 
unless  some  valid  reason  to  the  contrary 
can  be  shown.  Chapman  v.  Board  of 
County  Commissioners,  107  U.  S.  348,  27 
L  Ed.  378,  approved  in  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U. 
S.  24,  59.  35  L  Ed.  55.  See  the  title 
RESCISSION,  CANCELLATION  AND 
REFORMATION. 

If  a  lawful  contract,  as  for  the  purchase 
of  realty  for  a  poor  house,  is  made  with 
a  county,  on  an  agreement  to  pay  there- 
for in  a  mode  which  as  to  the  county  is 
ultra  vires,  the  veode^may  waive  a  strict 
performance  of  the  c-'itract,  and  wait  a 
reasonable  length  of  time  for  the  county 
to  pay  in  a  lawful  mode,  under  the  stat- 
ute authorizing  the  purchase,  before  the 
statute  of  limitations  will  commence  to 
run,  otherwise  he  may  sue  for  a  rescission 


of  the  contract  and  a  reconveyance  of  the 
land  on  the  ground  of  failure  of  consid- 
eration. Chapman  v.  Board  of  County 
Commissioners,  107  U.  S.  348,  27  L  Ed. 
378. 

91.  Nature  of  presentation  of  claims. — 
Chicot  County  v.  Sherwood,  148  U.  S. 
529,  37  L   Ed.  546. 

92.  Unliquidated  claims.  —  Lincoln 
County  V.  Luning,  133  U.  S.  529,  33  L 
Ed.  766;  County  of  Greene  v.  Daniel,  102 
U.   S.   187,  26  L   Ed.  99. 

93.  Bonds  and  coupons. — County  of 
Greene  v.  Daniel,  102  U.  S.  187,  26  L  Ed. 
99;  Lincoln  County  v.  Luning,  133  U.  S. 
529,  532,  33  L  Ed.  766.  See  the  titles 
BONDS,  vol.  2,  p.  382;  COUPONS;  MU- 
NICIPAL COUNTY,  STATE  AND 
FEDERAL  SECURITIES. 

Illustration. — The  holder  of  bonds,  or 
of  the  coupons  attached  thereto,  of  a 
county,  issued  in  payment  of  a  stock  sub- 
scription to  a  railroad  is  not  required  to 
present  them  when  due,  to  the  court  of 
county  commissioners,  for  allowance  be- 
fore commencing  suit  to  enforce  payment 
thereon.  County  of  Greene  v.  Daniel, 
102  U.  S.  187,  26  L  Ed.  99,  approved  in 
Lincoln  County  v.  Luning,  133  U.  S.  529, 
532,  33  L.  Ed.  766.  See  the  title  MU- 
NICIPAL, COUNTY,  STATE  AND 
FEDERAL  AID. 

94.  Nature  of  proceedings  on  hearing 
and  determining  allowance  of  claims. — 
Delaware  County  Commissioners  z'.  Die- 
bold  Safe,  etc.,  Co.,  133  U.  S.  473,  4S6,  33 
L  Ed.  674;Upshur  County  v.  Rich,  135  U. 
S.  467,  476,  34  L  Ed.  196;  Chicot  County 
v.  Sherwood,  148  U.  S.  529,  533,  37  L  Ed. 
540. 

95.  Proceeding  on  hearing  of  claims. — ■ 
Delaware  County  Commissioners  v.  Die- 
bold  Safe,  etc..  Co.,  133  U.  S.  473,  487,  33 
L.  Ed.  674;  Chicot  County  v.  Sherwood, 
148  U.   S.   529,   533,  37   L   E(J.   546. 

96.  Collateral  attack  of  decision  of 
county    commissioner. — Delaware    County 
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(d)  Appeal. — ^An  appeal  may  be  had  from  the  decision  of  the  county  commis- 
sioners on  a  claim  presented  to  them  for  auditing.^^"  An  appeal  from  the  de- 
cision of  county  commissioners  on  a  claim  prescribed  to  them  for  auditing  is  tried 
and  determined  by  the  circuit  court  of  the  county  as  an  original  cause,  and  upon 
the  complaint  filed  before  the  commissioners. ^^ 

(e)  Removal  of  Causes. — See  the  title  Removal  oe  Causes. 
b.  Actiom. — See  post,  "Actions  by  and  against  Counties,"  XII. 

3.  Discharge  of  Liabilities. — Where  a  statute  confers  an  extraordinary  power 
on  the  boards  of  police  and  authorizes  them  to  create  a  new  liability  for  their 
respective  counties,  and  provides  a  special  way  of  discharging  that  liability, 
the  liability  and  the  mode  of  discharge  are  provided  for  in  the  same  statute, 
hence,  the  mode  prescribed  is  exclusive  of  all  others. ^^ 

IX.  Finances. 

In  General. — This  subject  will  be  found  elsewhere  under  other  more  appro- 
priate titles.^ 

Injunction  to  Restrain  Illegal  Disposition  of  Revenues. — Unless  other- 
wise provided  by  legislative  enactment,  a  resident  taxpayer  has  the  rignt  to 
invoke  the  interposition  of  a  court  of  equity  to  prevent  an  illegal  disposition  of 
the  moneys  of  the  county,  or  the  illegal  creation  of  a  debt  which  he  in  common 
with  other  property  holders  may  otherwise  be  compelled  to  pay. 2 

X.  County  Aid. 

See  the  title  Municipal,  County,  State  and  Federal  Aid. 

XI.   County  Bonds. 

See  the  title  Municipal,  County,  State  and  Federal  Securities. 

XII.  Actions  by  and  against  Counties. 

A.  General  Consideration. — A  suit  against  a  county  is  a  suit  against  parts 
thereof,  which  have  been  previously  detached,  but  which  have  remained  liable 
for  the  debts  of  the  portion  from  which  they  were  previously  detached.^ 

Commissioners  v.   Diebold  Safe,   etc.,   Co.,       101    U.    S.    601,   25    L-    Ed     1070       See    the 
133   U.    S.   473,   486,   33   L-    Ed.   674;    Chicot       titles    INJUNCTIONS"    TAXATION 

STl7«''-c?^"''^°°'^'n*\V-    r.f'^imr-  I"ustration.-After    the    supreme    court 

Ed;  546^     See    generally    the  title  JUDG-       of  New  Jersey  had  decided  that  the  reso- 

^E^^o-'l?^.^^^^^^*^-        A     ■■  f       lution  adopted  by  a  board  of  chosen  free- 

97.     Right    of   appeal    from    decision    of       holders    of   New   Jersey   for   the   purchase 

county    commissioner.-Delaware    County       of    land    for    a    courthouse,    and,    payn^ent 

?o°oTt"o'?J1^'o\  T    ^'a    rli    pI   '  f  r'      ?"       therefore    was    illegal,    A.,    the    vendor    of 
133  U.  S.  475,  33  L   Ed.  674;  Chicot  County       the    lands,    brought    an    action     on      said 


^^        .  ^.  ^.  Ljjj.    i^iiu^^    urougnt    an    action     on 

z;    Sherwood,  148  U    S.  529,  533,  37  L    Ed.  bonds  against  the   board.     Thereupo 

546;    Upshur    County    z;.    Rich     130    U.S.  ^^-^^    resident    taxpayers    filed     their     bin. 

tfJ-AT^ '^'AMnSppoP       ^''i          .^l'  P'-^y^"^  t'^^t  A.  be  restrained  from  prose- 

^^r.-^^r^^P  ^/59    '  '•      .•  '  P-                   1  '^"ting   that   action   or   one   to- recover  the 

&8.    Trial  and  determination   on  appeal  — i.    .r  -i      i       i      .,     .     ,      .         .^.'■ 


on  cer- 
bill, 


Doia    oeue,    eu.      ^u.,    .loo    u.    o.    t-o     .o.,  ^e    be    required    to    accept    a    deed    there 

''    ^-   S-TT    q    S%%    .°7"f%S-   f.r'  ^°'"^-     Held,  that  they  were  entitled  to  th. 

^Zl^-  \^^    u-  ^-        i     vwv,^-    w  11  '■e'ie^  P'-ayed  for.     Crampton  v.  Zabriskie, 

99.     Discharge    of     1  ability.-Wells     z-.  jqi  U.  S.  601,  25  L.  Ed.  1070,  approved  in 

narr     nf    Snnervisors.    102    IJ.    h.    62.T.    631.        r<t ..      t> j     .  <■     ^\   ^^^ 


)mmis- 


Board   of  Supervisors    102  U.   f.   62r,    6   1,  chapman    v.    Board    of    County    Cot........ 

26   L.   Ed.   122.      See   the   title   ACTIONS,  sioners.   107  U.  S.  348,  27  L    Ed    378     See 

vol.   1,  p.   106.  the  title  INJUNCTIONS. 

1.  Finances. — See       the       titles       IN-  „      o   •..          ■     ^ 

JUNCTIONS;   MUNICIPAL,  COUNTY,  3.     Suit   against   county  is   suit   agamst 

STATE  AND  FEDERAL  AID;  MUNIC-  ^^^^%^^^^^^,^r-2.^T'J^'''lJ}.\^  'c  ^'"*°"' 

IPAL       CORPORATIONS;       MUNICI-  1|0   U.   S.    51^   30   L.    Ed.   701      See   ante, 

PAL.    COUNTY,    STATE    AND    FED-  .^''^P^ry    ^"'l.,^f7^""^/|     VI     E       See 

ERAL    SECURITIES;    TAXATION.  staTF      AND      FFDF^^AT      ^<?F^nlT' 

2.  Injunction  to  restrain  illegal  disoosi-  ^TFS                        FEDERAL      SECURI- 
tion  of  revenues. — Crampton  v.  Zabriskie,  1 1  Lb. 
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B.  Capacity  to  Sue  and  Be  Sued. — The  capacity  of  a  county  to  sue  and 
be  sued  is  generally  conferred  by  statute.'*  A  county  may  sue  and  be  sued  by 
virtue  of  its  quasi  public  nature.-'' 

C.  Name  in  Which  Action  Brought. — Constitutional  and  Statutory 
Provisions. — The  constitution  or  statutes  of  a  state  usually  declare  that  actions 
by  or  against  a  county  shall  be  brought  in  the  name  of  the  county  commissioners.*^ 

Independent  of  Statute. — But  if  there  exists  no  statute  or  constitutional 
provision  on  the  subject,  an  action  brought  against  a  county  by  its  corporate 
name,  if  objected  to.  may  be  amended  at  the  trial  under  statutes  providing 
therefor,  but  it  furnishes  no  ground  for  reversing  the  judgment.'^ 

D.  Jurisdiction. — See  the  title  Courts. 

E.  Form  of  Action. — See  the  titles  Injunctions;  Mandamus. 

F.  Limitations  and  Laches. — See  the  titles  LACriL,s;  Limitation  of  Ac- 
tions AND  Adverse  Possession. 

G.  Process. — See  the  titles  Mandamus;  Summons  and  Process. 

H.  Payment  of  Judgments  against  Counties. — This  subject  wi''  be 
treated   in  subsequent  titles.^ 

COUNTS. — See,  generally,  the  titles  Indictments,  Informations  and  Com- 
plaints; Pleading.    As  to  joinder  of  counts^  see  the  title  Actions,  vol.  1,  p.  ill. 
COUNTRY.— See  note   1. 


4.  Right  to  sue  and  be  sued  conferred 
by  statute. — Chicot  County  v.  Sherwood, 
148  U.  S.  539.  37  L-  Ed.  546;  Board  of 
County  Commissioners  v.  Sellew,  99  U. 
S.  624,  627,  25  L.  Ed.  333;  Lincoln  County 
V.  Luning,  133  U.  S.  529,  530,  33  L.  Ed. 
766;  County  of  Greene  v.  Daniel,  102  U. 
S.    187,    193,   26   L.    Ed.    99. 

Alabama. — '"A  county  in  Alabama  is  a 
body  corporate,  capable  of  suing  and  be- 
ing sued.  Code,  §  815  (897)."  County  of 
Greene  v.  Daniel,  102  U.  S.  187,  193,  26 
L.    Ed.    99. 

Arkansas. — Chicot  County  v.  Sherwood, 
148  U.   S.  529,  37  L.   Ed.   546. 

Kansas. — "In  the  state  of  Kans»as  coun- 
ties are  capable  of  suing  and  being  sued." 
Board  of  County  Commissioners  v.  Sel- 
lew, 99  U.   S.  624,  25   L.   Ed.  333. 

Nevada. — Lincoln  County  v.  Luning, 
133  U.   S.   529,  530,  33   L.   Ed.   766. 

5.  Suing  and  being  sued  by  virtue  of 
quasi  public  nature. — The  Levy  court  of 
Washington  County,  in  the  District  of 
Columbia,  if  not  a  corporation  in  the  full 
sense  of  the  term,  is  a  quasi  corporation; 
and  can  sue  and  be  sued  in  regard  to  any 
matter  in  which,  by  law,  it  has  rights  to 
be  enforced,  or  is  under  obligations, 
which  it  refuses  to  fulfill.  Levy  Court  v^ 
Woodward,  2  Wall.  501,  17  L.  Ed.  851. 
See   ante,   "Levy   Court,"   VH,   E. 

6.  Name  in  which  action  brought  under 
statute — Kansas. — The  name  by  which 
counties  can  sue  and  are  sued  in  Kansas 
is  the  "board  of  county  commissioners  of 

the   county   of" .      Board   of    County 

Commissioners  v.  Sellew,  99  U.  S.  624,  25 
L.  Ed.  333,  approved  in  Boone  County  v. 
Burlington,  etc.,  R.  Co.,  139  U.  S.  684, 
694,  35  L.  Ed.  319. 

A  writ  of  'xiantlamus   against  a  county 


in  Kansas  directed  to  the  board  of  county 
commissioners  is  proper.  Board  of  County 
Commissioners  v.  Sellew,  99  U.  S.  624,  25 
L.  Ed.  333.  See  the  title  MANDAMUS. 
North  Carolina. — Neither  the  constitu- 
tion nor  the  statutes  of  the  state  of  North 
Carolina  declare  the  name  by  which  a 
county  shall  be  sued.  Commissioners  v. 
Bank  of  Commerce,  97  U.  S.  374,  24  L- 
Ed.   1060. 

7.  Suits  against  counties  independent  of 
statute. — In  an  action  on  certain  coupons 
originally  attached  to  bonds  issued  by  the 
county  of  Pickens,  South  Carolina,  the 
holder  of  them  made  as  sole  defendants 
to  his  complaint  certain  persons  whom  he 
named  "as  county  commissioners"  of  said 
county.  No  objection  was  taken  to  the 
pleadings,  nor  any  misnomer  suggested. 
Verdict  and  judgment  for  the  plaintifif. 
Held,  that,  if  the  action  should  have  been 
brought  against  the  county  by  its  cor- 
porate name,  the  misdescription,  if  ob- 
jected to,  was,  by  the  statutes  of  that 
state,  amendable  at  the  trial;  but  it  fur- 
nishes no  ground  for  reversing  the  judg- 
ment. Coinmissioners  v.  Bank  of  Com- 
merce, 97  U.  S.  374,  24  L.  Ed.  1060. 

8.  Payment  of  judgments  against  coun- 
ties.—See  the  titles  JUDGMEN'TS  AND 
DECREES;  MANDAMUS;  MUNIC- 
IPAL, COUNTY,  STATE  AND  FED- 
ERAL SECURITIES;  TAXATION. 

1.  Country. — In  Stairs  v.  Peaslee,  18 
How.  521,  526,  15  L.  Ed.  474,  it  is  said: 
"The  word  country  in  the  revenue  laws 
of  the  United  States  has  always  been  con- 
strued to  embrace  all  the  possessions  of  a 
foreign  state  however  widely  separated, 
which  are  subject  to  the  same  supreme  ex- 
ecutive and  legislative  control."  See,  gen- 
erally, the  title  REVENUE  LAWS. 
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COUNTRY  ROCK.— See  note  1. 

COUNTY  AID. — See  the  title  Municipal,  County,  State:  and  Federal  Aid. 

COUNTY  BOARD.— See  the  title  Counties,  ante,  p.  825. 

COUNTY  BOND.— See  the  title  Municipal,  County,  State  and  Federal 

iT^CTJRTTTT^S 

COUNTY  COMMISSIONERS.— See  the  title  Counties,  ante,  p.  825. 

COUNTY  COURTS.— See  the  title  Counties,  ante,  p.  825. 

COUNTY  OFFICERS  AND  AGENTS.— See  the  title  Counties,  ante,  p.  825. 

COUNTY  ORDERS  OR  WARRANTS.— See  the  title  AIunicipal,  County, 
State  and  Federal  Securities. 

COUNTY  ROADS.— See  the  title  Streets  and  Highways. 

COUNTY  SEAT.— See  the  title  Counties,  ante,  p.  825. 

COUNTY  TREASURER.— See  the  title  Counties,  ante,  p.  825. 

COUPLED  WITH  AN  INTEREST.— See,  also,  the  title  Powers..  "By  the 
phrase  coupled  with  an  interest,  is  not  meant  an  interest  in  the  exercise  of  the 
power,  but  an  interest  in  the  property  on  which  the  power  is  to  operate. "^ 

COUPLING  CARS.— See  the  title  Master  and  Servant. 

1.  Country  rock. — In  Iron  Silver  Min.  ing  rocks,  called  in  mining  parlance  the 
Co.  V.  Cheesman,  116  U.  S.  529,  534,  29  L.  country  rock,  diminishes  so  as  to  be 
Ed.  712.  it  is  said:  "Generally,  the  veins  scarcely  perceptible.  Sometimes  for  a 
are  found  in  what,  when  the  mineral  is  short  distance  the  fissure  disappears  en- 
taken  out  of  them,  constitute  clefts  or  tirely  and  again  is  found  distinctly  to  ex- 
fissures  in  the  surroundmg  rock,  with  a  ist  a  little  further  on.  Again  it  is  seen 
well-defined  wall  above  and  below  of  dif-  that,  though  the  underlying  and  superpos- 
ferent  kinds  of  rock,  as  porphyry  on  one  ing  country  rock  is  there,  the  mineral  de- 
side,  above  or  below,  and  limestone  on  posit  ceases  to  be  found,  but,  following 
the  other.  So  lung  as  these  enclosing  the  fissure,  it  reappears  again  very  soon." 
walls  can  be  distinctly  and  continuously  See,  generally,  the  title  MINES  AND 
traced,  and  the  mineral  matter  of  the  same  MINERALS. 

character  found   between   them,   there   can  2.  Taylor   v.    Burns,   203   U.   S.    120,    126, 

be  no    loubt  that  it  is  the  same  vein.   But  51    L.    Ed.    116;    Hunt   v.     Rousmanier,      8 

sometimes    the    cleft    between    the    enclos-  Wheat.   174,  5  L.   Ed.  589. 
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I.    Definition,  Nature  and  Purpose. 

Coupons  are  written  contracts  for  the  payment  of  a  definite  sum  of  money, 
on  a  given  day.i  They  are  substantially  but  copies  of  the  stipulations  in  the  body 
of  the  bond  in  respect  to  the  interest,^  and  are  so  attached  to  the  bond  that  they 
may  be  cut  ofif  by  the  holder  as  matter  of  convenience  in  collecting  the  interest, 
or  to  enable  him  to  realize  the  interest  due  or  to  become  due  by  negotiatino-  the 
same  to  bearer  in  business  transactions,  without  the  trouble  of  presenting  the 
bond  every  time  an  installment  of  interest  falls  due.^ 

The  coupon  is  not  an  independent  instrument,  like  a  promissory  note 
for  a  sum  of  money,  but  is  given  for  interest  thereafter  to  become  due  upon 
the  bond,  which  interest  is  parcel  of  the  bond,  and  partakes  of  its  nature  ^ 

favorably  Viewed  by  Courts.— The  great  convenience  and  use  of  coupons 
in  the  interests  of  business  and  commerce  commend  them  to  the  most  favor- 
able vi>.vv  of  the  court.s 

II.    Form,  Requisites  and  Validity. 

A.  Form  in  General. — Coupons  are  complete  instruments  in  themselves  -^ 
and  the  form  of  the  coupons  does  not  change  their  nature.''' 

B.  Seals  and  Signature. — Coupons  are  specialties.^ 


1.  Definition. — Aurora  City  v.  West,  7 
Wall.  82,  105,  19  L.  Ed.  42;  Edwards  v. 
Bates  County,  163  U.  S.  269,  272,  41  L. 
Ed.  155;  Knox  County  v.  Aspinwall,  21 
How.  539,  544,  16  L-  Ed.  208;  White  v. 
The  Vermont,  etc.,  R.  Co.,  21  How.  575, 
16  L.  Ed.  221;  Cromwell  v.  County  of  Sac, 
96  U.  S.  51,  58,  62,  24  L.  Ed.  681;  Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  362, 
24  L.  Ed.  195;  Murray  v.  Lardner,  2  Wall. 
110,  121,  19  L.   Ed.  857. 

Coupons  are  separable  obligations  for 
the  interest  payable  upon  demand.  Rail- 
way Co.  V.  Sprague,  103  U.  S.  756,  761,  26 
L.  Ed.  554.  Coupons  are  evidences  of  the 
sums  due  for  interest  on  the  bonds.  Wal- 
nut V.  Wade,  103  U.  S.  683,  26  L.  Ed.  526; 
Ohio  V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531. 

"The  coupon  is  simply  a  mode  agreed 
on  between  the  parties  for  the  conven- 
ience of  the  holder  in  collecting  the  in- 
terest as  it  becomes  due."  The  City  v. 
Lamson,  9  Wall.  477,  484,  1-9  L.  Ed.  725. 

Not  an  extinguishment  of  interest. — 
Coupons  are  not  received,  or  intended  to 
have  the  effect  of  extinguishing  the  in- 
terest due  on  the  bonds;  as  this  col- 
laterial  security,  or  rather,  this  evidence 
of  the  interest,  upon  well-settled  prin- 
ciples, cannot  have  that  effect  without  an 
express  agreement  between  the  parties. 
There  is  no  extinguishment  till  payment. 
Contemporaneous  coupons  do  not  operate 
as  an  extinguishment  of  the  interest,  un- 
less there  has  been  an  express  agreement 
to  that  effect.  The  City  v.  Lamson,  9 
Wall.  477,   19  L.  Ed.  725. 

2.  Copies  of  stipulations  of  bond. — • 
Lexington  v.  Butler,  14  Wall.  282,  283, 
297,  20  L.  Ed.  809;  The  City  v.  Lamson,  9 
Wall.    477,   483,   19    L.  ,Ed.   725. 

3.  Mode  of  collecting:  or  realizing  in- 
terest.— Lexington  v.  Butler.  14  Wall. 
282,  283,  297.  20  ]_.  Ed.  809;  The  City  v. 
Lamson,  9   Wall.   477,   19   L.   Ed.    725. 


4.  Not     an     independent     instrument.— 

The  City  v.  Lamson,  9  Wall.  477,  483  19 
L.  Ed.  725.  See,  also,  Cromwell  v. 
County  of  Sac,  96  U.  S.  51,  58,  24  L  Ed 
681.  See  the  title  LIMITATION  OF 
ACTIONS    AND    ADVERSE   POSSES- 

5.  Favorably  viewed   by    courts.— The 

City  V.  Lamson,  9  Wall.  477,  484,  19  L 
Ed.  725.     See  post,  "In  General,"  III,  A,  1 

6.  Form  in  general.— Koshkonong  v. 
Burton,  104  U.  S.  668,  26  L.  Ed.  886,  cit- 
ing Knox  County  v.  Aspinwall,  21  How. 
539,  16  L.  Ed.  208;  Clark  v.  Iowa  City 
20  How.  583,  22  L.  Ed.  427,  and  Amy  v. 
Dubuque,   98   U.    S.   470,   25   L.   Ed.   228. 

Promissory  note.— Coupons  are  some- 
times in  the  form  of  negotiable  promis- 
sory notes.  See  Thomson  v.  Lee  County 
3  Wall.  327,  328,  18  L.  Ed.  177;  Kosh- 
konong V.  Burton,  104  U.  S.  668  26  L 
Ed.   886. 

Bill  of  exchange. — Coupons  are  some- 
times in  the  form  of  a  bill  of  exchange. 
Queensburg  v.  Culver,  19  Wall.  83,  22  L. 
Ed.  100;  Moran  v.  Commissioners,  2 
Black   722,    17    L.    Ed.    342. 

Interest  warrants,— Coupons  may  be  in 
the  form  of  an  interest  warrant.  Woods 
V.  Lawrence  County,  1  Black  386,  17  L 
Ed.    122. 

7.  Walnut  v.  Wade,  103  U.  S.  683  26 
L.  Ed.  526;  Ohio  v.  Frank,  103  U.  S  697 
26  L.  Ed.  531.  See  ante,  "Definition,  Na- 
ture   and    Purpose,"    I. 

8.  Seals. — Amy  v.  Dubuque,  98  U.  S 
470.  25  L.  Ed.  228;  Clark  v.  Iowa  City  20 
Wall.  583,  22  L.  Ed.  427.  See,  also,  the 
titles  BONDS,  vol.  3.  p.  382-  SEALS 
AND  SEALED  INSTRUMENTS. 

Municipal  aid  bonds. — Under  some  cir- 
cumstances, a  municipal  corporation  is- 
suing and  delivering  bonds  and  coupons, 
in  aid  of  railroad  enterprises,  may  be  li- 
able thereon,  notwithstanding  they  are 
unattested    by   its    corporate    seal.     Kosh- 
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Signature  of  Municipal  and  County  Bonds  and  Coupons. — See  the  title 
Municipal,  County,  State  and  Federal  Securities. 

C.  Certainty. — See  post,  "In  General,"  III,  A,  1. 

D.  Payee. — Designation  of  a  payee  is  not  essential  to  the  validity  of  a  cou- 
pon.*^ 

E.  Place  of  Payment. — The  designation  of  a  place  of  payment  is  not  es- 
sential to  the  validity  of  a  bond  and  attached  coupon. i<^ 

A  municipal  corporation  may  make  its  bonds  and  coupons  payable  at  a 
place  outside  the  state. ^^ 

F.  Issuance — 1.  Authority  to  Issue. — A  grant  to  a  municipal  corporation 
of  express  power  to  issue  bonds  bearing  interest  carries  with  it  the  power  to 
attach  to  those  bonds  interest  coupons. ^^ 

2.  What  Constitutes  Issuance. — As  to  what  constitutes  issuance  of  mu- 
nicipal or  county  boncis  and  coupons,  see  the  title  Municipal,  County,  State 
and  Federal  Securities. 

III.    Rights  of  Holder,  Negotiability  and  Transfer. 

A.  Bonds  and  Attached  Coupons — 1.  In  General. — Coupons  attached  as 
interest  warrants  to  bonds  for  the  payment  of  money,  as  well  as  the  bonds  to 
which  they  are  attached,  when  they  are  payable  to  order  and  are  indorsed  in 
blank,  or  are  made  payable  to  bearer,  are  transferable  by  delivery,  and  are  sub- 
ject to  the  same  rules  and  regulations,  so  far  as  respects  the  title  and  rights  of 
the  holder,  as  negotiable  bills  of  exchange  and  promissory  notes. ^^  Holders  of 
such  instruments,  if  the   same  are  indorsed  in  blank  or  are  payable  to  bearer, 


konong  v.  Burton,  104  U.  S.  668,  673,  26 
L.  Ed.  886.  See  the  titles  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
AID;  MUNICIPAL,  COUNTY,  STATE 
AND   FEDERAL  SECURITIES. 

9.  Payee. — Woods  v.  Lawrence  County, 
1  Black  386,  17  L.  Ed.  122. 

10.  Place  of  payment. — Parsons  z'.  Jack- 
son, 99  U.  S.  434,  25  L-  Ed.  457.  See  post, 
"In   General,"   III,   A,   1. 

11.  Municipal  bonds  and  coupons. — 
Thomson  v.  Lee  County,  3  Wall.  327,  18 
L.  Ed.  177;  Lexington  z-.  Butler,  14  Wall. 
282,  289,  20  L-  Ed.  809;  Lynde  v.  The 
County,  16  Wall.  6,  13,  21  L.  Ed.  272. 
See  the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES. 

12.  Authority  to  issue. — Atchison  Board 
of  Education  v.  De  Kay,  148  U.  S.  591,  37 
L.  Ed.  573.  See  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES. 

13.  Pass  by  delivery. — Lexington  v.  But- 
ler, 14  Wall.  282,  295,  20  L.  Ed.  800; 
Mercer  County  v.  Racket,  1  Wall.  83,  17 
L.  Ed.  548;  Gelpcke  v.  Dubuque,  1  Wall. 
175,  17  L.  Ed.  520;  Meyer  v.  Muscatine, 
1  Wall.  384,  17  L.  Ed.  564;  Supervisors  v. 
Schenck,  5  Wall.  772,  18  L.  Ed.  556; 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
Ed.  42;  White  v.  The  Vermont,  etc.,  R. 
Co.,  21  How.  575,  16  L.  Ed.  221;  Com- 
missioners V.  Clark,  94  U.  S-  278,  279,  24 
L.  Ed.  59;  Morgan  v.  United  States,  113 
U.  S.  476,  491,  28  L.  Ed.  1044;  Moran  v. 
Commissioners,  2  Black  722,  17  L.  Ed. 
342;  Murray  v.  Lardner,  2  Wall.  110,  122, 
19  L.  Ed.  857;  Smith  v.  Sac  County,  11 
Wall.  139,  155,  20  L-  Ed.  102,  opinion  of 
Clifford,  J.,  dissenting;  Thompson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177;  Knee- 


land  V.  Lawrence,  140  U.  S.  209,  213,  35 
L.  Ed.  492;  Goodman  v.  Simonds,  20  How. 
343,  15  L.  Ed.  934.  See,  also.  Manufactur- 
ing Co.  V.  Bradley,  105  U.  S.  175,  26  L.  Ed. 
1034;  Superior  City  v.  Ripley,  138  U.  S. 
93,  97,  34   L.   Ed.  914. 

Corporate  coupon  bonds,  of  the  ordi- 
nary kind,  payable  to  bearer,  pass  by  de- 
livery. Murray  v.  Lardner,  2  Wall.  110, 
19  L-  Ed.  857;  Goodman  v.  Simonds,  20 
How.  343,  15  L.  Ed.  934. 

"Bonds  for  the  payment  of  money,  with 
interest  warrants  attached,  are  now  uni- 
versally classed  with  bills  of  exchange 
and  promissory  notes  as  negotiable  in- 
struments." Smith  z>.  Sac  County,  11  Wall. 
139,  150,  20  L.  Ed.  102;  Aurora  City  v. 
West,  7  Wall.  82,  105,  19  L.  Ed.  42.  See 
to  the  same  effect,  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177;  Meyer 
V.  Muscatine,  1  Wall.  384,  17  L.  Ed.  564; 
Mercer  County  v.  Hacket,  1  Wall.  83,  17 
L.  Ed.  548;  Goodman  v.  Simonds,  20  How. 
343,  364,  15  L.  Ed.  934. 

They  are  everywhere  encouraged  as  a 
safe  and  convenient  medium  for  the  set- 
tlement of  balances  among  mercantile 
men,  and  any  course  of  judicial  decision 
calculated  to  withdraw  such  instrumenis 
from  the  operation  of  the  general  rules 
of  commercial  law  usually  applied  in  con- 
troversies respecting  the  title  to  the 
same,  or  to  restrain  or  impede  their  free 
and  unembarassed  circulation,  woiVd  be 
contrary  to  the  soundest  principles  of 
public  policy.  Smith  v.  Sac  County,  11 
Wall.  139,  150,  20  L.  Ed.  102;  Goodman 
V.  Simonds,  20  How.  343,  364,  15  L.  Ed. 
934;  Railway  Co.  v.  Sprague,  103  U.  S. 
756,  763,  26  L.  Ed.  554.  See  ante,  "Defi- 
nition, Nature  and  Purpose,"  I. 
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are  as  effectually  shielded  from  the  defense  of  prior  equities  between  the  origi- 
nal parties,  if  unknown  to  them  at  the  time  of  the  transfer,  as  the  holders  of 
any  other  class  of  negotiable  instruments. ^-^ 

By  universal  usage  and  consent  they  have  all  the  qualities  and  incidents  of 
commercial  paper. ^^ 

Good  Faith  of  Purchaser. — A  party  who  takes  negotiable  coupon  bonds 
before  due  for  a  valuable  consideration,  without  knowledge  of  any  defect  of 
title,  in  good  faith,  can  hold  them  against  all  the  world. ^^^ 

A  suspicion  that  there  is  a  defect  of  title  in  the  holder,  or  a  knowledge 
of  circumstances  that  might  excite  such  suspicion  in  the  mind  of  a  cautious 
person,  or  even  gross  negligence  at  the  time,  will  not  defeat  the  title  of  the 
purchaser.^"  That  result  can  be  produced  only  by  bad  faith,  which  implies 
guilty  knowledge  or  willful  ignorance. ^^ 


14.  Kneeland  v.  Lawrence,  140  U.  S. 
209,  210,  35  L.  Ed.  492;  Murray  t;.  Lard- 
ner,  2  Wall.  110.  19  L-  Ed.  857;  Smith  v. 
Sac  County,  11  Wall.  139,  150,  20  L.  Ed. 
102.  opinion  of  Clifford,  J.,  dissenting. 

Such  instruments  are  protected  in  the 
possession  of  an  indorsee,  not  merely  be- 
cause they  are  negotiable,  but  also  be- 
cause of  their  general  convenience  in 
mercantile  affairs.  Smith  t).  Sac  County, 
11  Wall.  139,  20  L.  Ed.  102;  Railway  Co. 
V.  Sprague,  103  U.  S.  756,  763,  26  L.  Ed. 
554. 

Certificates  of  indebtedness  to  a  rail- 
road company  or  bearer,  each  for  $1,000, 
lawful  money  of  the  United  States,  pay- 
able on  a  day  certain,  with  interest,  etc., 
payable  annually  on  the  first  day,  etc.,  at 
a  specified  banking  house,  on  the  presen- 
tation and  surrender  of  the  respective  in- 
terest coupons  thereto  annexed,  are  nego- 
tiable and  a  bona  fide  holder  is  entitled 
to  the  rights  of  a  holder  of  negotiable 
paper  taken  in  the  ordinary  course  of 
business  before  maturity.  Humboldt 
Township  v.  Long,  92  U.  S-  642,  23  L. 
Ed.    752. 

15.  Universal  usage. — Smith  v.  Sac 
County,  11  Wa-rl.  139,  150,  20  L.  Ed.  102; 
Aurora  City  v.  West,  7  Wall.  82,  105,  19 
L.  Ed,  42;  Thomson  v.  Lee  County,  3 
Wall.  327,  18  L.  Ed.  177;  Meyer  v.  Mus- 
catine, 1  Wall.  384,  17  L.  Ed.  564;  Mercer 
County  V.  Racket,  1  Wall.  83,  17  L.  Ed. 
548;  Goodman  v.  Simonds,  20  How.  343, 
364,   15  L.    Ed.   934. 

16.  Good  faith. — Hotchkiss  v.  National 
Banks.  21  Wall.  354,  359,  22  L.  Ed.  645; 
Murray  v.  Lardner,  2  Wall.  110,  19  L.  Ed. 
857;  Railway  Co.  v.  Sprague,  103  U.  S. 
756,  763,  26  L.  Ed.  554;  Humboldt  Town- 
ship V.  Long,  92  U.  S.  642,  23  L.  Ed. 
752;  Cromwell  v.  County  of  Sac,  96  U.  S. 
51.   24   L.    Ed.   681. 

17.  Suspicion  of  defect  of  title. — Hotch- 
kiss V.  National  Banks,  21  Wall.  354,  359, 
22  L.  Ed.  645;  Murray  v.  Lardner,  2  Wall. 
110,  19  L.  Ed.  857;  Railway  Co.  v. 
Sprague,  103  U.  S.  756,  763.  26  L.  Ed.  554; 
Cromwell  v.  County  of  Sac,  96  U.  S.  51, 
24  L.  Ed.  681.  See  Parsons  v.  Jackson, 
99   U.    S.    434,   440.   25   L.    Ed.    457. 

Absence  of  certificate  of  preferred 
stock    attached   to    bond. — In    May,    1863, 
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the  Milwaukee  and  St.  Paul  Railway  Com- 
pany issued  coupon  bonds,  by  each  of 
which  the  company  acknowledged  its  in- 
debtedness to  certain  persons  named,  or 
bearer,  in  the  sum  of  $1,000,  and  prom- 
ised to  pay  the  amount  to  the  bearer  on 
the  1st  day  of  January,  1893,  at  the  office 
of  the  company  in  the  city  of  New  York, 
with  semi-annual  interest  at  the  rate  of 
seven  per  cent,  per  annum,  on  the  pre- 
sentation and  surrender  of  the  coupons 
annexed  as  they  severally  became  due. 
Immediately  following  this  acknowledg- 
ment of  indebtedness  and  promise  of  pay- 
ment, there  was  in  each  of  the  instru- 
ments a  further  agreement  of  the 
company  to  make  what  was  termed  "the 
scrip  preferred  stock,"  attached  to  the 
bond,  full-paid  stock  at  any  time  within 
ten  days  after  any  dividend  should  have 
been  declared  and  become  payable  on 
such  preferred  stock,  upon  surrender,  in 
the  city  of  New  York,  of  the  bond  and 
the  unmatured  interest  warrants.  To  each 
of  the  bonds  there  was  originally  at- 
tached by  a  pin  the  certificate  of  scrip 
Dreferred  stock  thus  referred  to,  which 
stated  that  the  complainant  was  entitled 
to  ten  shares  of  the  capital  stock  of  the 
company,  designated  as  "scrip  preferred 
stock;"  and  that  upon  the  surrender  of 
the  certificate  and  accompanying  bond, 
and  all  unmatured  coupons  thereon,  as 
provided  in  the  agreement,  he  should  be 
entitled  to  receive  ten  shares  of  full-paid 
preferred  stock.  Three  of  these  bonds 
with  certificates  attached  were  stolen 
from  the  plaintiff,  and  were  taken  by  the 
defendants  as  collateral  security  for  notes 
discounted  by  them,  without  actual  no- 
tice of  any  defect  in  the  title  of  the  holder; 
but  the  certificates  were  at  the  time  de- 
tached from  the  bonds:  Held,  the  ab- 
sence of  the  certificates  originally 
attached  to  the  bonds,  when  the  latter 
were  taken  by  the  defendants,  was  not  of 
itself  a  circumstance  sufficient  to  put  the 
defendants  upon  inquiry  as  to  the  title  of 
the  holder.  Hotchkiss  v.  National  Banks, 
21  Wall.  354,  22  L.   Ed.  645. 

18.  Hotchkiss  v.  National  Banks,  21 
Wall.  354,  22  L.  Ed.  645;  Murray  v.  Lard- 
ner, 2  Wall.  110,  19  L.  Ed.  857;  Railway 
Co.  V.   Sprague,   103  U.   S.  756,   763,   26   L. 
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Coupon  bonds  containing  an  agreement  independent  of  the  pecun- 
iary obligation,   are  not  thereby  rendered  nonnegotiable.^^ 

The  mere  presence  of  overdue  and  unpaid  interest  coupons  upon  ne- 
gotiable bonds  purchased  before  maturity  of  the  principal  does  not  render  the 


Ed.  554;  Cromwell  v.  County  of  Sac.  96 
U.  S.  51,  24  L.  Ed.  681;  Parsons  v.  Jack- 
son, 99  U.  S.  434,  25  L.  Ed.  457;  Lytic  v. 
Lansing,    147   U.    S.    59,    37    L.    Ed.    78. 

Uncertainty  as  to  amount  payable. — 
Certain  bonds  of  a  railroad  company  in 
Louisiana,  promising  to  pay  to  the  bearer 
either  £225  sterling  in  London,  or 
$1,000  in  New  York  or  in  New  Orleans, 
declared  that  the  president  of  the  com- 
pany was  authorized  to  fix  by  his  in- 
dorsement the  place  of  payment.  On 
their  back  were  printed  the  following 
words:  "I  hereby  agree  that  the  within 
bond    and    the    interest    coupons    thereto 

attached   shall   be   paj^able  in  ."     The 

blank  for  the  place  of  payment  was  not 
filled.  The  bonds  were  never  issued  by 
the  company,  but  were  seized  and  car- 
ried off  during  the  late  war.  They,  and 
the  past  due  coupons  thereto  attached, 
were  purchased  in  New  York  for  a  very 
small  consideration.  Held:  1.  That,  in 
the  absence  of  the  required  indorsement, 
the  uncertainty  of  the  amount  payable  is 
a  defect  which  deprives  the  bonds  of  the 
character  of  negotiability.  2.  That  the 
purchaser  was  affected  with  notice  of 
their  invalidity,  and  does  not  sustain  the 
position  of  a  bona  fide  holder  without  no- 
tice. Parsons  v.  Jackson,  99  U.  S.  434,  25 
L-  Ed.  457,  distinguished  in  Railway  Co. 
V.  Sprague.  103  U.  S.  756,  762,  26  L.  Ed. 
554. 

"The  uncertainty  of  the  amount  pay- 
able, in  the  absence  of  the  required  in- 
dorsement, is  of  itself  a  defect  which  de- 
prives these  instruments  of  the  character 
of  negotiability.  As  they  stand,  they 
amount  to  a  promise  to  pay  so  many 
pounds,  or  so  many  dollars — without  say- 
ing- which.  One  of  the  first  rules  in  re- 
gard to  negotiable  paper  is  that  the 
amount  to  be  paid  must  be  certain,  and 
not  be  made  to  depend  on  a  contingency. 
1  Daniel,  Neg.  Inst.,  §  53.  And  although 
it  is  held  that  id  certum  est  quod  certum 
reddi  potest — a  maxim  which  would  have 
given  the  bonds  negotiability  in  this  in- 
stance, had  the  requisite  indorsement 
been  made — yet,  without  such  indorse- 
ment, the  uncertainty  remains,  and  oper- 
ates as  an  intrinsic  defect  in  the  security 
itself."  Parsons  v.  Jackson,  99  U.  S.  434, 
25    L.    Ed.    457. 

Imperfection  as  to  the  place  of  pay- 
ment is  strong  evidence  of  want  of  gen- 
uineness, where  the  bonds  expressly  de- 
clare that  they  are  to  be  payable  at  the 
place  which  should  be  determined  by  the 
president's  indorsement,  and  that  the  sum 
payable  should  depend  on  that  indorse- 
ment; and  vet  no  indorsement  appears 
thereon.  The  court  said:  "We  do  not 
say  that  this  defect  would  have  invali- 
dated the  bonds  if  they  had  in   fact  been 


issued  by  the  company,  and  the  amount 
had  been  certain;  but  it  was  a  pregnant 
warning  to  the  purchasers  to  inquire 
whether  they  had  been  issued  or  not. 
These  facts,  taken  in  connection  with  the 
price  at  which  the  bonds  were  offered, 
were  abundantlj^  sufficient  to  affect  the 
purchasers  with  notice  of  any  invalidity 
in  their  issue."'  Parsons  v.  Jackson,  99 
U.  S.  434,  25  L.  Ed.  457.  See  Railroad  Co. 
V.  Sprague,  103  U.  S.  756,  762,  26  L.  Ed. 
554. 

19.  Effect  of  independent  agreement. — 
Hotchkiss  V.  National  Banks,  21  Wall. 
354.    22    L.    Ed.    645. 

Agreement  respecting  scrip  preferred 
stock. — In  :\Iay,  1863,  the  Milwaukee  and 
St.  Paul  Railwaj^  Company  issued  coupon 
bonds,  by  each  of  which  the  company  ac- 
knowledged its  indebtedness  to  certain 
persons  named,  or  bearer,  in  the  sum  of 
$1,000.  and  promised  to  pay  the  amount 
to  bearer  on  the  1st  day  of  January,  1893, 
at  the  office  of  the  company  in  the  city 
of  New  York,  with  semi-ann;  il  interest 
at  the  rate  of  seven  per  cent,  per  annum, 
on  the  presentation  and  surrender  of  the 
coupons  annexed  as  they  severally  be- 
came due.  Immediately  following  this 
acknowledgment  of  indebtedness  and 
promise  of  payment,  there  was  in  each 
of  the  instruments  a  further  agreement  of 
the  company  to  make  what  was  termed 
"the  scrip  preferred  stock,"  attached  to 
the  bond,  full-paid  stock  at  any  time 
within  ten  da3's  after  any  dividend  should 
have  been  declared  and  become  payable 
on  such  preferred  stock,  upon  surrender, 
in  the  city  of  New  York,  of  the  bond  and 
the  unmatured  interest  warrants.  To 
each  of  the  bonds  there  was  originally  at- 
tached by  a  pin  the  certificate  of  scrip 
preferred  stock  thus  referred  to,  which 
stated  that  the  complainant  was  entitled 
to  ten  shares  of  the  capital  stock  of  the 
compan}^  designated  as  "scrip  preferred 
stock;"  and  that  upon  the  surrender  of 
the  certificate  and  accompanying  bond, 
and  all  unmatured  coupons  thereon,  as 
provided  in  the  agreement,  he  should  be 
entitled  to  receive  ten  shares  of  full-paid 
preferred  stock.  Three  of  these  bonds 
with  certificates  attached  were  stolen 
from  the  plaintiff,  and  were  taken  bv  the 
defendants  as  collateral  security  for  notes 
discounted  by  them,  without  actual  no- 
tice of  anv  defect  in  the  title  of  the 
holder;  but  the  certificates  were  at  the 
time  detached  from  the  bonds:  Held, 
that  the  bonds  were  negotiable  instru- 
ments notwithstanding  the  agreement  re- 
specting the  scrip  preferred  stock  con- 
tained in  them,  that  agreement  be'ng 
independent  of  the  pecuniary  obligation 
of  the  com'->any.  Hotchkiss  v.  National 
Banks,   21    Wall.    354,   22    L.    Ed.    645. 
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bonds  to  which  they  are  attached  and  the  subsequently  maturing  coupons  dis- 
honored paper,  so  as  to  subject  them,  in  the  hands  of  a  purchaser  for  vahie,  to 
defenses   good   against   the   original   holder.-" 

Purchasers  of  coupon  bonds  from  purchasers,  who  were  bona  fide 
purchasers,   occupy    the    position  of  bona  tide  purchasers   for  value. -^ 

Notice  of  Invalidity  Contained  in  Recitals. — The  holder  of  coupons  at- 
tached to  bonds  is  not  entitled  to  recover  thereon,  when  sufficient  notice  of  the 
objection  to  the  validity  of  the  bonds  is  contained  in  their  recitals. 22 

Lis  Pendens. — See  the  title  Lis  Pendens. 

Bonds  Issued  without  Authority  by  Municipality  or  County. — See  the 
title  Municipal,,  County,  State  and  Federal  Securities. 

Want  of  Title  in  Seller.— The  purchaser  of  negotiable  coupon  bonds,  be- 
fore due,  without  notice  and  in  good  faith,  is  unaffected  by  want  of  title  in  the 
seller. 23 


20.  Overdue  coupons  attached. — Rail- 
way Co.  z:  Sprague.  103  U.  S.  756,  702,  26 
L.  Ed.  554,  qualifying  Parsons  v.  Jack- 
son, 99  U.  S.  434,  25  L-  Ed.  457,  and  ap- 
proving Cromwell  v.  County  of  Sac.  96 
U.  S.  51,  24  L.  Ed.  681.  See,  to  the  same 
effect,  Morgan  v.  United  States,  113  IJ. 
S.    476,    502,   28    L-    Ed.    1044. 

"The  nonpayment  of  an  instalment  of 
interest  when  due  could  not  aftect  the 
negotiability  of  the  bonds  or  of  the  sub- 
sequent coupons.  Until  their  maturity,  a 
purchaser  for  value,  without  notice  of 
their  invalidity  as  between  antecedent 
parties,  would  take  them  discharged  from 
all  infirmities."  Cromwell  v.  County  of 
Sac,  96  U.  S.  51,  24  L.  Ed.  681;  Railway 
Co.  V.  Sprague,  103  U.  S.  756.  26  L.  Ed. 
554,  qualifying  Parsons  v.  Jackson,  99  U. 
S.   434,   25   L.    Ed.   457. 

This  was  a  slight  circumstance,  and, 
taken  in  connection  with  the  fact  that 
previous  coupons  had  been  paid,  was  en- 
tirely insuff'cient  to  excite  suspicion  even 
of  any  illegality  or  irregularity  in  the  is- 
sue of  the  bonds.  Cromwell  v.  County  of 
Sac,  96  U.  S.  51,  24  E-  Ed.  681;  Railway 
Co.  V.  Sprague,  103  U.  S.  756,  762,  26  L. 
Ed.  554,  qualifying  Parsons  v.  Jackson, 
99  U.  S.  434,  25   L.  Ed.  457. 

"  'To  hold  otherwise,'  said  this  court  in 
Cromwell  v.  County  of  Sac,  96  U.  S.  51, 
58,  24  L.  Ed.  681,  'would  throw  discredit 
upon  a  large  class  of  securities  issued  by 
municipal  and  private  corporations,  hav- 
ing years  to  run,  with  interest  payable 
annually  or  semi-annually.'  And  the  doc- 
trine was  reaffirmed  in  Railway  Co.  v. 
Sprague,  103  U.  S.  756,  26  L.  Ed.  554." 
Morgan  v.  United  States,  113  U.  S.  476, 
502.    28    L.    Ed.    1044. 

"In  Parsons  v.  Jackson,  99  U.  S.  434,  25 
L-  Ed.  457,  the  bonds  of  the  railroad  com- 
pany which  were  the  subject  of  contro- 
versy had  never  been  issued,  but  had  been 
stolen  from  its  office.  They  were  made 
payable  either  in  New  Orleans,  New 
York,  or  London,  as  the  president  of  the 
company  might  by  indorsement  on  the 
bonds  determine.  They  did  not  contain 
his  indorsement  designating  the  place  of 
payment;  they  were  offered  in  the  New 
York   market  and   sold   for   a   very   small 


consideration.  Coupons  for  several  years, 
due  and  unpaid,  were  attached  to  them. 
The  court  held  that  all  these  circum- 
stances affected  the  purchaser  with  notice 
of  the  invalidity  of  the  bonds.  It  is  true 
the  court  said  that  the  presence  of  the 
past-due  and  unpaid  coupons  was  of  it- 
self an  evidence  of  dishonor  sufficient  to 
put  the  purchaser  on  inquiry.  But  the 
case  did  not  turn  on  this  circumstance 
alone.  There  were  other  significant  in- 
dications of  the  invalidity  of  the  bonds, 
and  the  opinion  must  be  restricted  to  the 
case  before  the  court."  Railway  Co.  v. 
Sprague,  103  U.  S.  756,  762,  26  L.  Ed.  554. 

Municipal  bond.— Cromwell  v.  County 
of  Sac,  96  U.   S.   51,  24   L.   Ed.   681. 

Bonds  of  railroad  company. — Railway 
Co.  V.  Sprague,  103  U.  S.  756,  26  L.  Ed. 
554. 

United  States  bonds.— Texas  v.  Harden- 
berg,  10  Wall.  68,  19  L.  Ed.  839.  See,  also, 
Morgan  v.  United  States,  113  U.  S  476 
490,  28  L.  Ed.  1044;  National  Bank  v. 
Texas,  20  Wall.  72,  83,  22  L.  Ed.  295; 
Huntington  v.  Texas,  16  Wall.  402,  412 
21  L.  Ed.  316. 

21.  Purchasers  from  purchasers  for 
value. — Commissioners  v.  Bolles,  94  U  S 
104,  24  L.  Ed.  46;  Scotland  County  v.  HilL 
132  U.  S.  107,  110,  33  L.  Ed.  261;  Porter 
V.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S'.  267,  30  L.  Ed.  1210;  Gunnison  County 
Comm'rs  v.  Rollins,  173  U.  S.  255,  43  L 
Ed.  689;  Montclair  v.  Ramsdell,  107  U.  S. 
147,  27  L.  Ed.  431;  Cromwell  v.  County  of 
Sac,  96  U.  S-  51,  55,  24  L.  Ed.  681;  Lytle 
V.  Lansing,  147  U.  S.  59,  37  L.  Ed.  78, 
citing  Stewart  v.  Lansing,  104  U.  S.  505, 
26   L.    Ed.   866. 

22.  Notice  of  invalidity  contained  in  re- 
citals.— Harshman  v.  Bates  County,  92  U. 
S.    569.    23    L.    Ed.    747. 

Where,  upon  their  face,  the  coupons 
refer  to  the  bonds  to  which  they  were 
attached,  and  purport  to  be  for  the  semi- 
annual interest  accruing  thereon,  the  pur- 
chaser of  them  is  charged  with  notice  of 
all  which  the  bonds  contain.  McClure  v. 
Township  of  Oxford,  94  U.  S.  429,  24  L 
Ed.    129. 

23.  Want  of  title  in  seller. — Morgan  v. 
United   States,    113    U.    S.    476,   491,   28    L. 
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2.  Overdue  Bonds. — Purchasers  of  overdue  or  matured  coupon  bonds  take 
nothing  but  the  actual  right  and  title  of  their  vendor. ^^ 

B.  Detached  Coupons — 1.  In  General. — Coupons  containing,  negotiable 
words,  when  severed  from  the  bonds  to  which  they  were  attached,  cease  to  be 
incidents  of  the  bonds,  and  become  in  fact  independent  claims. ^^  Each  matured 
coupon  upon  a  negotiable  bond  is  a  separable  promise,  distinct  from  the  promises 
to  pay  the  bond  or  other  coupons ;  when  detached  from  the  bonds  they  are  sepa- 
rate obligations,25a  capable  of  separate  ownership,^^  transferrable  by  delivery,27 


Ed.  1044;  Murray  v.  Lardner,  2  Wall.  110, 
118,  19  L.  Ed.  857;  Texas  v.  White.  7 
Wall.  700,  19  L.  Ed.  227;  Smith  v.  Sac 
County,  11  Wall.  139.  20  L.  Ed.  102,  opin- 
ion of  Clifford.  J.,  dissenting;  Goodman 
V.  Simonds.  20  How.  343,  1.5   L.   Ed.  934. 

Corporate  coupon  bonds. — A  purchaser 
of  corporate  coupon  bonds,  in  good  faith, 
is  unaffected  by  want  of  title  in  the 
vendor.  Murray  v.  Lardner,  2  Wall.  110, 
19  L.  Ed.  857;  Goodman  v.  Simonds,  20 
How.  343,  15  L.  Ed.   934. 

Custodian  clothed  with  apparent  power 
of  disposition. — Where  coupon  bonds, 
compkte  in  form  and  transmissible  by 
delivery,  are  placed  by  the  maker  or 
owner  in  the  custody  of  one  who  is 
thereby  clothed  with  an  apparent  power 
of  disposition,  and  the  custodian  avails 
himself  of  the  opportunity  thus  afforded 
him  to  negotiate  them  to  an  innocent 
party,  the  title  of  the  holder  is  not  to  be 
tested  by  principles  applicable  to  stolen 
securities,  but  by  principles  properly  ap- 
plicable to  the  transaction  as  it  actually 
occurred.  That  the  title  to  such  securi- 
ties may  pass  by  virtue  of  such  a  transac- 
tion is  clear  upon  principle  and  sustained 
by  authority.  Pittsburg,  etc.,  R.  Co.  v. 
Lon.g  Island  Loan,  etc.,  Co.,  172  U.  S. 
493.  511,  43  L.  Ed.  528,  citing  Railway  Co. 
V.  Sprague,  103  U.  S.  756.  26  L.  Ed.  554. 
See.  also,  the  title  ESTOPPEL. 

24.  Overdue  bonds. — Texas  v.  White,  7 
Wall.  700,  19  L.  Ed.  227;  Morgan  v. 
United  States,  113  U.  S.  476,  491,  28  L.  Ed. 
1044. 

This  rule  applies  to  the  coupon  bonds 
of  the  United  States.  Morgan  v.  United 
States,  113  U.   S.  476.  491.  28   L.   Ed.   1044.. 

25.  Independent  claims. — Hartman  v. 
Greenhow,  102  U.  S.  672,  6S4.  26  L.  Ed. 
271-  Walnut  i\  Wade,  103  U.  S.  683,  26  L. 
Ed.  526;  Clark  v.  Iowa  City,  20  Wall.  583, 
22  L.  Ed.  427;  Ohio  V.  Frank,  103  U.  S. 
697.  26  L.  Ed.  531. 

25a.  Separate  cause  of  action. — Ed- 
wards V.  Bates  County,  163  U.  S.  269,  272, 
41  L.  Ed.  155;  Nesbit  v.  Riverside  Inde- 
pendent District.  144  U.  S.  610,  36  L.  Ed. 
.562-  New  York,  etc.,  R.  Co.  v.  Penn- 
sylvania, 153  U.  S.  628,  645,  38  L.  Ed. 
846;  Koshkonong  v.  Burton,  104  U.  S.  668. 
26  L.  Ed.  886;  Hartman  v.  Greenhow,  102 
U  S  672.  684.  26  L.  Ed.  271;  Clark  v.  Iowa 
City,  20  Wall.   583,  22  L-   Ed.   427. 

"It  may  be  detached  from  the  bond  and 
sold  by  itself.  Indeed,  the  title  to  several 
matured  coupons  of  the  same  bond  may 
be  in  as  many  different  persons,  and  upon 
each    a    distinct    and    separate    action    be 


maintained.  So,  while  the  promises  of  the 
bond  and  of  the  coupons  in  the  first  in- 
stance are  upon  the  same  paper,  and  the 
coupons  are  for  interest  due  upon  the 
bond,  yet  the  promise  to  pay  the  coupons 
is  as  distinct  from  that  to  pay  the  bond, 
as  though  the  two  promises  were  placed 
in  different  instruments,  upon  different 
paper."  Nesbit  v.  Riverside  Independent 
District,  144  U.  S.  610,  619,  36  L.  Ed.  562; 
Edwards  v.  Bates  County,  163  U.  S.  269, 
272,  41  L.  Ed.  155. 

It  is  an  immaterial  circumstance  that 
the  coupons  when  purchased  were  de- 
tached from  the  bonds.  Thompson  v. 
Perrine,   106  U.    S.   589,  27   L.    Ed.  298. 

26.  Separate  ownership. — New  York, 
etc.,  R.  Co.  V.  Pennsylvania,  153  U.  S.  628, 
645,  38  L.  Ed.  846;  Walnut  v.  Wade,  103 
U.   S.   683.   26   L.   Ed.   526;   Ohio  v.   Frank, 

103  U.  S.  697,  26  L.  Ed.  531;  Koshkonong 
V.  Burton,  104  U.  S.  668.  26  L.  Ed.  886; 
Hartman  v.  Greenhow,  102  U.  S.  672,  684, 
26  L.  Ed.  271;  Clark  v.  Iowa  City,  20  Wall. 
583,    22    L.    Ed.    427;    Stewart   v.    Lansing, 

104  U.  S.  505,  510.  26  L.  Ed.  866;  Ketchum 
V.  Duncan,  96  U.  S.  659,  24  L.  Ed.  868. 

27.  Pass  by  delivery. — New  York,  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  645, 
38  L.  Ed.  846;  Koshkonong  v.  Burton,  104 
U.  S.  668,  26  L.  Ed.  886;  Walnut  V.  Wade, 
103  U.  S.  683,  26  L.  Ed  526;  Hartman  v. 
Greenhow,  102  U.  S.  6/2,  684.  26  L.  Ed. 
271;  Clark  v.  Iowa  City,  20  Wall.  583.  22 
L.  Ed.  427;  Ohio  v.  Frank,  103  U.  S.  697, 
26  L.  Ed.  531;  Ketchum  v.  Duncan.  96  U. 
S.  659,  24  L.  Ed.  868;  Cromwell  v.  County 
of  Sac,  94  U.  S.  351,  362,  24  L.  Ed.  195; 
Stewart- 1/.  Lansing,  104  U.  S.  505,  26  L. 
Ed.  866. 

As  payment  or  extinguishment. — A 
transfer  of  possession  is  presumptively  a 
transfer  of  title  and  not  an  extinguish- 
ment or  payment  of  the  coupon.  The 
question,  as  between  payment  and  pur- 
chase, is  one  of  fact  rather  than  of  law 
to  be  settled  by  the  evidence,  largely  pre- 
sumptive, generally,  in  the  case.  It  is  a 
question  of  intention  of  the  parties.  Wood 
V.  Guarantee  Trust,  etc.,  Co.,  128  U.  S.  416, 
424,  32  L.  Ed.  472;  Ketchum  v.  Duncan, 
96  U.  S.  659,  24  L.  Ed.  868. 

"Interest  coupons  are  instruments  of  a 
peculiar  character.  The  title  to  them 
passes  from  hand  to  hand  by  mere  de- 
livery. A  transfer  of  possession  is  pre- 
sumptively a  transfer  of  title.  And  es- 
pecially is  this  true  when  the  transfer  is 
made  to  the  one  who  is  not  a  debtor,  to 
one  who  is  under  no  obligation  to  receive 
them   or   to   pay   them.      A   holder    is    not 
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and  possessing  all  the  essential  attributes  of  commercial  paper. ^s 

Must   Be    Payable    Unconditionally. — To   be   negotiable   coupons   must   be 

payable  unconditionally  and  not  out  of  a  particular   fund.-'^ 

If  for  any  cause  the  bonds  are  canceled  or  pa,id  before  maturity,  the 

coupons   detached    therefrom    do   not   lose   their   negotiable   character.-^" 

2.  Rights  of  Holder — a.  In  General — Holders  of  detached  interest  coupons 
if  the  same  are  indorsed  in  blank  or  are  made  payable  to  bearer,  stand  upon  the 
same  footing  as  the  holders  of  negotiable  bills  of  exchange  or  promissory 
notes,  and  are  as  efifectually  shielded  from  the  defense  of  prior  equities  between 
the  original  parties  to  the  instrument,  if  unknown  to  them  at  the  time  of  the 


warranted  to  believe  that  such  a  person 
intended  to  extinguish  the  coupons  when 
he  hands  over  the  sum  called  for  by  thein 
and  takes  them  into  his  possession.  It  is 
not  in  accordance  with  common  expe- 
rience for  one  man  to  pay  the  debt  of  an- 
other, without  receiving  any  benefit  from 
his  act."  Ketchum  v.  Duncan,  96  U.  S. 
659,  662,  24  L.  Ed.  868;  Wood  v.  Guaran- 
tee Trust,  etc.,  Co.,  128  U.  S.  416,  423,  32 
L.  Ed.  472. 

"It  is  within  the  common  knowledge 
that  interest  coupons,  alike  those  that  are 
not  due  and  those  that  are  due,  are  passed 
from  hand  to  hand;  the  receiver  paying 
the  amount  they  call  for,  without  any  in- 
tention on  his  part  to  extinguish  them, 
and  without  any  belief  in  the  other  party 
that  they  are  extinguished  by  the  transac- 
tion. In  such  a  case,  the  holder  intends 
to  transfer  his  title,  not  to  extinguish  the 
debt."  Ketchum  v.  Duncan,  96  U.  S.  659, 
663,  24  L.  Ed.  868;  Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  423,  32  L. 
Ed.  472. 

"In  multitudes  of  cases,  coupons  are 
transferred  by  persons  who  are  not  the 
owners  of  the  bonds  from  which  they 
have  been  detached.  To  hold  that  in  all 
these  cases  the  coupons  are  paid  and  ex- 
tinguished, and  not  transferred  or  as- 
signed, unless  there  was  something  more 
to  show  an  assent  of  the  person  parting 
with  the  possession  that  they  should  re- 
main alive,  and  be  available  in  the  hands 
of  the  person  to  whom  they  were  deliv- 
ered, would,  we  think,  be  inconsistent  with 
the  common  understanding  of  business 
men."  Ketchum  v.  Duncan,  96  U.  S.  659, 
663,  24  L.  Ed.  868;  Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  423,  32  L. 
Ed.  472. 

Where  a  sale  of  interest  coupons,  com- 
pared with  payment,  is  prejudicial  to  the 
holder's  interest,  by  continuing  the  burden 
of  the  coupons  upon  the  common  security, 
and  lessening  its  value  in  reference  to  the 
principal  debt,  the  intent  to  sell  should 
be  clearly  proved.  But  the  intent  to  sell, 
or  the  assent  of  the  former  owner  to  a 
sale,  need  not  have  been  expressly  given. 
It  may  be  inferred  from  the  circumstances 
of  the  transaction.  It  often  is.  Ketchum 
V.  Duncan,  96  U.  S.  659.  662,  24  L.  Ed. 
868;  Wood  v.  Guarantee  Trust,  etc.,  Co., 
128  U.   S.   416,   423,  32   L.    Ed.   472. 

A  third  person  with  his  own  money 
took  up  maturing  interest  coupons  on  the 


bonds  of  a  corporation,  without  knowl- 
edge of  the  holders.  It  was  held  that  it  is 
a  question  of  fact  rather  than  of  law  to  be 
settled  by  the  evidence,  whether  a  pay- 
ment, or  a  purchase  which  leaves  the  cou- 
pons outstanding,  was  intended.  Wood  v. 
Guarantee  Trust,  etc.,  Co.,  128  U.  S.  416, 
32  L.  Ed.  472. 

28.  Commercial  paper. — New  York,  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  645, 
38  L.  Ed.  846;  Hartman  v.  Greenhow,  102 
U.  S.  672,  684,  26  E-  Ed.  271;  Clark  v. 
Iowa  City,  20  Wall.  583.  22  L.  Ed.  427; 
Thomson  v.  Lee  County,  3  Wall.  327,  18 
L.  Ed.  177;  Aurora  City  v.  West,  7  Wall. 
82,  105,  19  L.  Ed.  42;  Mercer  County  v. 
Racket,  1  Wall.  83,  17  L.  Ed.  548;  Lexing- 
ton V.  Butler,  14  Wall.  282,  20  L.  Ed.  809; 
Queensbury  v.  Culver,  19  Wall.  83,  22  L. 
Ed.  100;  Knox  County  v.  Aspinwall,  21 
How.  539,  16  L.  Ed.  208;  Ketchum  v.  Dun- 
can, 96  U.  S.  659,  24  L.  Ed.  868;  Roberts 
V.  Bolles,  101  U.  S.  119,  122,  25  L.  Ed.  880. 

Coupons  being  written  contracts  for  the 
payment  of  a  definite  sum  of  money  on  a 
given  day,  and,  being  drawn  and  executed 
in  a  given  mode,  for  the  very  purpose 
that  they  may  be  separated  from  the 
bonds,  it  is  held  that  they  are  negotiable. 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
362,  24  L.  Ed.  195;  Knox  County  v.  Aspin- 
wall, 21  How.  539,  544.  16  L.  Ed.  208; 
White  V.  The  Vermont,  etc.,  R.  Co.,  21 
How.  575,  16  L.  Ed.  221;  Aurora  City  v. 
West,  7  Wall.  82,  105,  19  L.  Ed.  42;  Mur- 
ray V.  Lardner,  2  Wall.  110,  121,  19  L.  Ed. 
857;  Edwards  v.  Bates  County,  163  U.  S. 
269,  272,  41  L.  Ed.  155. 

29.  Must  be  payable  unconditionally. — 
United  States  Mortgage  Co.  v.  Sperry,  138 
U.  S.  313,  34  L.  Ed.  969.  _ 

An  interest  warrant  signed  by  a  guard- 
ian, who  contracted  for  exemption  from 
personal  liability  for  the  principal  debt  or 
the  interest  thereon,  and  which  is  practi- 
cally payable  out  of  a  particular  fund,  is 
not  a  security  of  the  class  of  overdue  cou- 
pons, so  drawn  as  to  be  negotiable  accord- 
ing to  general  commercial  law.  United 
States  Mortgage  Co.  v.  Sperry,  138  y.  S. 
313,  34  L.  Ed.  969. 

30.  Bonds  canceled  or  paid  before  ma- 
turity.—Clark  V.  Iowa  City,  20  Wall.  583, 
22  L.  Ed.  427;  Hartman  v.  Greenhow,  102 
U.  S.  672,  684,  26  L.  Ed.  271;  Walnut  v. 
Wade,  ,103  U.  S.  683,  26  L.  Ed.  .526;  Ohio 
V.  Frank,  103  U.  S.  697,  26  L.  Ed.  531. 
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transfer,  as  the  holders  of  any  other  class  of  negotiable  instruments."^  They 
are  subject  to  the  same  commercial  rules  and  regulations,  so  far  as  respects  the 
title  and  rights  of  the  holder,  as  negotiable  bills  of  exchange  and  promissory 
notes. 3  2 

Overdue  coupons  detached  from  a  bond  which  has  not  matured  are  nego- 
tiable by  the  law  merchant. ^^ 

A  purchaser  of  dishonored  coupons  has  no  greater  rights  than  the  holder 
from  whom  he  obtained  them."* 

b.  Transfer  as  Payment  or  Bxtinguishnicnt. — See  ante,  "In  General,"  III,  A,  1. 

c.  Transfer  as  Guaranty  of  Payment. — A  mere  transfer  or  assignment  of  inter- 
est coupons  does  not  import  a  guaranty  of  payment.  At  most,  it  warrants  title, 
not  solvency  of  the  debtor,  or  collectibility.^^ 

d.  Lis  Pendens. — See  the  title  Lis  Pendens. 

e.  Interest. — See  the  titles  Conflict  of  Laws,  vol.  3,  p.  1020;  Interest. 

f.  Priorities. — Overdue  coupons  cut  from  bonds  which  are  afterwards  sold 
to  a  bona  fide  purchaser,  such  coupons  remaining  the  property  of  the  company 
issuing  bonds,  are  not  entitled  to  any  preference  over,  or  of  even  co-equal  rights 
with  the  holder  of  the  bonds  and  subsequently  maturing  coupons.^*' 

Bond  and  Coupons  Secured  by  Mortgage. — See  post,  "Bonds  and  Cou- 
pons Secured  by  Mortgage,"  IV. 

IV.  Bonds  and  Coupons  Secured  by  Mortgage. 

Where  a\  mortgage  was  given  as  a  security  for  the  principal  of  the  bonds  as 
well  as  the  interest  with  no  priority  to  either,  detached  interest  coupons  have  no 
equity  superior  to  that  of  the  bonds  from  which  they  were  taken,  or  the  sub- 
sequently maturing  coupons.  Such  mortgage  places  all  bondholders  and  coupon 
holders  on  the  same  level.^'^ 


31.  Rights  of  holder. — Lexington  v. 
Butler,  14  Wall.  282,  283,  295,  296,  20  L. 
Ed.  809,  citing  Moran  v.  Commissioners, 
2  Black  722,  17  L-  Ed.  342,  and  Mercer 
County  V.  Hacket,  1  Wall.  83,  17  L.  Ed. 
548;  Smith  v.  Sac  County,  11  Wall.  139, 
150,  20  L.  Ed.  102,  opinoin  of  Clifford,  J., 
dissenting. 

Coupons  cut  from  state  bonds. — The 
rule  applies  to  coupons  detached  from 
state  bonds.  Hartman  v.  Greenhow,  102 
U.  S.  672,  684,  26  L.   Ed.  271. 

Coupons  cut  from  municipal  bonds. — 
This  rule  applies  to  coupons  detached 
from  municipal  bonds.  Smith  z'.  Sac 
County,  11  Wall.  139,  149,  150,  20  L.  Ed. 
102,  opinion  of  Clifford,  J.,  dissenting,  cit- 
ing White  V.  The  Vermont,  etc.,  R.  Co., 
21  How.  575,  16  L.  Ed.  221;  Murray  v. 
Lardner,  2  Wall.  110,  19  L.  Ed.  857;  Mo- 
ran V.  Commissioners,  2  Black  722,  17  L. 
Ed.  342:  Mercer  County  v.  Hacket,  1 
Wall.  83,  17  L.  Ed.  548;  Gelpcke  v.  Du- 
buque, 1  Wall.  175,  176,  17  L.  Ed.  520; 
Meyer  t'.  Muscatine,  1  Wall.  384,  385,  17 
L.  Ed.  564. 

32.  Smith  v.  Sac  County,  11  Wall.  139, 
150,  20  L.  Ed.  102,  opinion  of  Clifford,  J., 
dissenting. 

'  33.  Overdue  coupons. — Thompson  v. 
Perrine,  106  U.  S.  589.  27  L.  Ed.  298. 

34.  Dishonored  coupons. — Wood  v. 
Guarantee  Trust,  etc.,  Co.,  128  U.  S.  416, 
32  L.  Ed.  472. 

Where  coupons  long  after  they  were 
dishonored,    come    into    the    hands    of    an 


assignee,  any  defense  existing  against 
then  in  the  hands  of  his  assignor  is  avail- 
able against  the  assignee.  Payment  is 
such  a  defense,  and  that  being  a  question 
of  fact  largely,  and  the  master  and  the 
lower  court  having  sustained  the  defense 
of  payment,  this  finding  will  not  be  dis- 
turbed. Wood  V.  Guarantee  Trust,  etc., 
Co.,  128  U.  S.  416,  421,  32  L.   Ed.  472. 

35.  As  guaranty  of  payment. — Ketchum 
V.  Duncan,  96  U.  S.  659,  671,  24  L.  Ed.  868. 

36.  Priorities. — Wood  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  416,  32  L.  Ed. 
47l\ 

The  assignor  of  the  overdue  coupons 
was  engaged  in  floating  these  bonds. 
They  were  not,  as  the  testimony  and  the 
history  of  the  case  shows,  good  bonds. 
He  was  very  careful  to  prevent  anything 
from  transpiring  that  would  injure  their 
credit.  He  cut  off  the  coupons  that  were 
due  and  unpaid,  so  long  as  the  bonds  re- 
mained in  his  possession,  and  put  up  some 
money  to  redeem  coupons  which  fell  due 
on  bonds  that  had  been  sold,  so  long  as 
he  was  still  engaged  in  selling  other 
bonds.  It  would  be  inequitable  to  allow 
him  to  bring  forward  these  coupons  as 
the  basis  of  any  preference  over,  or  of 
even  coequal  rights  with,  those  to  whom 
he  sold  his  bonds;  and  the  holder  hav- 
ing taken  these  coupons  when  overdue, 
had  no  greater  rights  than  he  had  in  this 
respect.  Wood  v.  Guarantee  Trust,  etc , 
Co..  128  U.   S.  416,  425.  32  L.  Ed.  472. 

37.  Bond  and  coupons  secured  by  mort- 
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In  case  of  sale  of  property  mortgaged  to  secure  the  payment  of  bonds 
and  the  coupons  thereto  attached,  on  account  of  defauh  of  payment  of  interest 
or  principal,  all  the  bonds  of  the  same  class  and  the  interest  accrued  thereon, 
are  entitled  to  a  pro  rata  of  the  proceeds.-^ 

V.  Collection  or  Enforcement. 
A.  Separate  Cause  of  Action. — Each  matured  coupon  upon  a  negotiable 
bond  gives  rise  to  a  separate  cause  of  action.^o  Thus  suit  may  be  sustained  upon 
matured  coupons  in  advance  of  or  without  reference  to  the  maturity  of  the 
bonds  to  which  they  were  attached.-*^  And  each  detached  coupon  is  a  complete 
instrument,  capable  of  sustaining  a  separate  action,  in  the  proper  forum,  without 
reference  to  or  independently  of  the  ownership  of  the  bonds  to  which  they  were 
attached.-*^ 


gage. — Ketchum  v.   Duncan,  96  U.   S.   659, 
670,    671,   24   L.    Ed.   868. 

"The  mortgage  was  given  as  a  security 
for  the  principal  of  the  bonds  as  well 
as  the  interest,  with  no  priority  to  either. 
The  coupons  are  mere  representatives  of 
the  claim  for  interest.  The  obligation 
of  the  debtor  evidenced  by  them  can- 
not be  higher,  nor  entitled  to  greater 
privileges,  than  it  would  be  had  the  bonds, 
in  their  body,  undertaken  the  payment 
■  of  interest.  Cutting  them  from  the  sev- 
eral bonds  of  which  they  were  a  part,  and 
transferring  them  to  other  holders,  can 
give  them  no  increased  equities,  so  far 
as  we  can  perceive.  Had  they  been  as- 
signed with  a  guaranty  of  payment,  it 
may  well  be  they  would  be  entitled  to 
payment  before  the  assignors  could  claim 
the  fund.  Then  they  might  have  an  equity 
to  prior  payment  growing  out  of  the 
guaranty.  But  there  was  no  such  under- 
taking of  the  assignors  in  this  case." 
Kechum  v.  Duncan,  96  U.  S.  659,  670,  24 
L.  Ed.  868. 

"A  mere  transfer  or  assignment  does 
not  import  a  guaranty.  At  most,  it  war- 
rants title,  not  solvency'  of  the  debtor, 
or  collectibilit}^  of  the  chose  assigned.  A 
transfer  or  assignment  of  a  claim,  or 
part  of  a  claim,  secured  by  a  mortgage 
given  to  protect  that  claim,  in  common 
with  other  claims  contemporaneously 
originating,  would  seem  to  refer  the 
transferee  to  the  coinmon  security,  and 
measure  his  rights  and  equities  by  that. 
It  is  in  vain  to  urge  that  as  between  the 
person  transferring  and  the  transferee 
there  is  an  equity,  or  even  moral  obliga- 
tion, if  it  was  the  intention  of  the  parties 
to  participate,  'pari  passu,'  in  the  proceeds 
of  the  property  pledged  as  a  security. 
And  such  an  intention  may  well  be  in- 
ferred from  an  assicrnment  or  transfer 
without  guaranty.  The  meaning  of  such 
a  transfer  without  more  is  that  the  trans- 
feree takes  precisely  the  rights  of  the 
person  from  whom  he  obtains  his  title, 
and  no  more.  But  certainly  such  a  trans- 
fer cannot  have  the  effect  of  giving  to 
the  transferee  greater  rights  than  those 
created  by  the  mortgage.  Dunham  v. 
Cincinnati,  etc.,  R.  Co.,  1  Wall.  254.  17  L. 
Ed.  584."  Ketchum  v.  Duncan,  96  U.  S. 
659,  671,  24  L.  Ed.  868. 


38.    Dunham  v.  Cincinnati,  etc.,   R.  Co., 
1  Wall.  254,  17  L.  Ed.  584. 

Where  a  mortgage  given  by  a  railway 
company  to  secure  a  number  of  bonds 
provides  that  in  case  of  a  sale  or  other 
proceedings  to  coerce  payment  of  interest 
or  prmcipal,  all  bonds  and  the  interest 
accrued  shall  be  a  lien  in  common  there- 
with, and  the  interest  accrued  thereon 
shall  be  equally  due  and  payable,  and  en- 
titled to  a  pro  rata  dividend  of  the  pro- 
ceeds of  sale— with  this  superadded  decla- 
ration, however,  to  wit,  "but  in  no  case 
shall  the  principal  of  any  bond  be  con- 
sidered as  due  until  twenty  years  from  the 
date  thereof"  (this  being  the  term  which 
the  bonds  on  their  faces  had  to  run) — 
it  is  error,  after  a  sale,  under  the  mort- 
gage, within  the  twenty  years,  to  give 
precedence  to  the  overdue  interest  war- 
rants. The  superadded  clause  will  be  in- 
terpreted only  as  excluding  an  inference 
that  a  bondholder  might  bring  an  action 
for  the  principal  before  it  became  due 
by  its  terms.  Dunham  v.  Cincinnati  etc 
R.   Co.,    1   Wall.   254,   17    L.   Ed.   584. 

39.  Separate  cause  of  action.— Edward 
V.  Bates  County,  163  U.  S.  269,  272,  41  L. 
Ed.  155;  Xesbit  v.  Riverside  Independent 
District,   144  U.   S.   610,  36   L.   Ed.  562. 

Such  instruments  are  so  far  distinct 
contracts  for  the  payment  of  money  that 
when  they  become  due  they  may  be  sued 
on  separately  from  the  bond.  Brine  v 
Insurance  Co.,  96  U.  S.  627,  631.  24  L 
Ed.  858;  Cromwell  v.  County  of  Sac,  96 
U.   S.  51,  24  L.   Ed.  681. 

40.  With  respect  to  maturity  of  bonds. 
—Edwards  v.  Bates  County,  163  U.  S.  269, 
272,    41    L.    Ed.    155;    Amy   :■.    Dubuque,   98 
U.    S.    470,    473,    25    L.    Ed.    228;    Waite    v 
Santa   Cruz,   184  U.   S.   302.  328,  46   L.   Ed 
552;  Koshkonong  7'.   Burton,  104  U    S    668' 
26    L.    Ed.    886;     Gelpcke    v.    Dubuque,    1 
Wall.    175.    17    L.    Ed.    520;    The    City    v 
Lamson,  9  Wall.  477,  19  L.  Ed.  725;  Lex- 
ington V.   Butler,   14  Wall.   282,  20   L    Ed 
809:    Genoa  v.   Woodruff,   92   U.   S.   502,  23 
L    Ed.   586:   Elgin   v.    Marshall,   106   u'    S 
578    27  L.  Ed.  249:   Clark  v.  Iowa  Citv,  20 
Wall.    583,    22    L.    Ed.    427;    Knox    County 
V.  Aspinwall,  21  How.  539,  16  L.  Ed.  208. 

41.  Resoecting  ownership  of  bonds  ^- 
Waite  V.  Santa  Cruz,  184  U.  S.  302,  328, 
46  L.  Ed.  552;  Knox  County  v.  Aspiiiwall^ 
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Production  of  Bonds. — Suit  may  -be  maintained  upon  unpaid  negotiable 
coupons  or  interest  warrants  without  the  production  of  the  bonds  to  which 
they  had  been  attached. '^^ 

Indorsement. — Suit  may  be  maintained  upon  such  coupons  ahhough  they 
were  never  indorsed."*^ 

If  for  any  cause  the  bonds  are  canceled  or  paid  before  maturity,  the 
coupons  detached  therefrom  do  not  lose  their  validity,  nor  their  ability  to  sup- 
port separate  actions.^* 

B.  Jurisdiction.— Federal    Courts.— See   the   titles    Courts;    Mandamus. 
Amount  in  Controversy. — See  the  title  Courts. 

C.  Form  of  Remedy. — Assumpsit. — See  the  title  Assumpsit,  vol.  2,  p.  656. 
Mandamus. — See  the  title  Mandamus. 

D.  Limitation  of  Actions. — See  the  title  Limitation  op  Actions  and 
Adverse;  Possession. 

E.  Presentation  for  Allowance  and  for  Payment. — Presentation  for 
Payment. — It  is  not  necessary  to  present  bonds  and  the  coupons,  which  have 
been  issued  by  a  county  to  the  court  which  issued  them,  for  allowance  before 
bringing  suit  to  enforce  their  payment.'*^ 

21  How.  539,  16  L.  Ed.  208;  Amy  V.  Du- 
buque, 98  U.  S.  470,  25  L.  Ed.  228;  Elgin 
V.  Marshall,  106  U.  S.  578,  27  L.  Ed.  249; 
New  York,  etc.,  R.  Co.  v.  Pennsylvania, 
153  U.  S.  628,  645,  38  L.  Ed.  846;  Clark  v. 
Iowa  City,  20  Wall.  583,  22  L.  Ed.  427; 
Hartman  v.  Greenhow,  102  U.  S.  672,  684, 
26  L.  Ed.  271;  Koshkonong  v.  Burton,  104 
U.  S.  668,  26  L.  Ed.  886;  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177. 

A  holder  of  coupons  which  have  been 
cut  oflf  from  the  bond  to  which  they  were 
originally  attached,  may  bring  suit  on 
them,  if  they  represent  interest  already 
due,  notwithstanding  he  be  no  longer 
holder  of  the  bond  to  which  they  be- 
longed, or  be  without  interest  in  them. 
The  City  v.  Lamson.  9  Wall.  477,  19  L. 
Ed.  725;  Thomson  v.  Lee  County,  3  Wall. 
327,   18   L.    Ed.   177. 

42.  Production  of  boi^ds. — Knox  County 
V.  Aspinwall,  21  How.  539,  546,  16  L.  Ed. 
208;  Aurora  City  v.  West,  7  Wall.  82, 
105,  19  L.  Ed.  42;  Cromwell  v.  County  of 
Sac,  96  U.  S.  51,  24  L.  Ed.  681;  Gelpcke  v. 
Dubuque,  1  Wall.  175,  17  L.  Ed.  520;  Amy 
V.  Dubuque,  98  U.  S.  470,  473,  25  L.  Ed. 
228;  Kenosha  v.  Lamson,  154  U.  S.  573,  19 
L.  Ed.  725;  Lexington  v.  Butler,  14  Wall. 
282,  20  L.  Ed.  809;  The  City  v.  Lamson, 
9  Wall.  477,  19  L.  Ed.  725;  Walnut  v. 
Wade,  103  U.  S.  683,  26  L.  Ed.  526;  Clark 
V.  Iowa  City,  20  Wall.  583,  22  L.  Ed.  427; 
Ohio  V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531;  White  v.  The  Vermont,  etc.,  R.  Co., 
21  How.  575,  16  L.  Ed.  221;  Murray  v. 
Lardner,  2  Wall.  110,  121,  19  L.  Ed.  857; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.  Ed.  195;  Genoa  v.  Woodrufif,  92 
U.  S.  502,  23  L.  Ed.  586;  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177;  Min- 
eral Point  V.  Lee,  154  U.  S.  552,  18  L.  Ed. 
456;  Edwards  v.  Bates  County.  163  U.  S. 
269,    272,    41    L.    Ed.    155. 

If  the  holder  of  the  coupon  declares 
properly,  he  need  not  produce  the  bond. 
The  City  v.  Lamson,  9  Wall.  477,  19  L. 
Ed.  725.     See  post,  "Declaration,"  IV,  G. 


Admission  in  evidence. — Where  coupons 
are  detached  from  and  not  annexed  to 
any  bond,  the  fact  that  the  absence  of  the 
bond  was  not  accounted  for  is  no  ground 
of  objection  to  the  admission  in  evidence 
of  the  coupons  sued  on.  Walnut  v.  Wade, 
103  U.  S.  683,  26  L.  Ed.  526;  Ohio  V. 
Frank,  103  U.   S.  697,  26   L.  Ed.  531. 

43.  Indorsement. — Walnut  v.  Wade,  103 
U.  S.  683,  26  L.  Ed.  526;  Ohio  v.  Frank, 
103  U.  S.   697,  26   L.  Ed.   531. 

44.  Effect  of  cancellation  or  payment 
of  bond.— Clark  v.  Iowa  City,  20  Wall. 
583,  22  L.  Ed.  427;  Hartman  v.  Greenhow, 
102  U.  S.  672,  684,  26  L.  Ed.  271;  Walnut 
V.  Wade,  103  U.  S.  683,  26  L.  Ed.  526; 
Ohio  V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531. 

45.  Presentation  for  payment. — County 
of  Greene  v.  Daniel,  102  U.  S.  187,  26  L. 
Ed.  99;  Lincoln  County  v.  Luning,  133  U. 
S.    529,    533,   33    L.    Ed.    766. 

"The  claim  was,  to  all  intents  and  pur- 
poses, audited  by  the  court  when  the 
bonds  were  issued.  The  validity  and 
amount  of  the  liability  were  then  definitely 
fixed,  and  warrants  on  the  treasury  given, 
payable  at  a  future  day."  County  of 
Greene  v.  Daniel,  102  U.  S.  187,  194,  26 
L.  Ed.  99;  Lincoln  County  v.  Luning,  133 
U.    S.    529,   533,   33    L.    Ed.    766. 

Alabama. — A  court  commissioner  in 
Alabama,  pursuant  to  the  act  of  Decem- 
ber 31,  1868,  subscribed  for  stock  in  a 
railroad  company,  and  issued  bonds  of 
the  county  in  payment  therefor.  Neither 
the  bonds  nor  the  coupons  thereto  at- 
tached were  presented  for  allowance,  but 
suit  was  brought  to  enforce  their  payment. 
It  was  held  that  the  holder  was  not  re- 
quired to  present  them  when  due  to  that 
court  for  allowance,  before  commencing 
suit,  to  enforce  their  payment.  County 
of  Green  v.  Daniel,  102  U.  S.  187,  26  L. 
Ed.  99. 

Nevada — Sections  1950  and  1964-5-6  of 
the  general  statutes  of  the  state  of  Ne- 
vada, referring  to  claims  and  accounts  and 
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Presentation  for  Payment. — The  fact  that  interest  coupons  are  made  pay- 
able at  a  particular  place  does  not  make  a  presentation  for  payment  at  that 
place  necessary  before  a  suit  can  be  maintained  to  collect  them,  or  interest 
thereon  when  past  due,  hence  it  is  not  necessary  to  aver  or  prove  a  presentation 
of  them  for  payment  there."*^ 

F.  Parties. — Although  a  precinct  is  the  promissor,  a  suit  against  the  county 
on  coupons  cut  from  special  bonds  issued  by  the  county  for  the  precinct  is  a 
proper  suit.^^ 

G.  Declaration. — Recital  of  Bond  by  Way  of  Inducement. — In  suing 
on  coupons,  which  have  been  cut  off  from  the  bonds  to  which  they  were  origi- 
nally attached,  it  is  proper  enough  to  recite  the  bonds  in  such  general  way  as 
explains  and  brings  into  view  the  relation  which  the  coupons  originally  held  to  the 
bonds,  and  in  some  respects  still  hold.'*^ 

Filing  Copies  with  Declaration. — In  Illinois  copies  of  the  bonds  and  cou- 
pons declared  upon,  which  are  filed  with  the  declaration,  constitute  part  of  the 
pleadings  in  the  case.^^ 

Averment  That  Plaintiff  Is  Bearer. — In  a  suit  upon  coupons  payable  to 
bearer  it  is  necessary  to  allege  in  the  declaration  that  the  plaintiff  is  the  bearer 
or    holder.^^ 

Presentation  for  Payment. — See  ante,  "Presentation  for  Allowance  and 
for  Payment,"  V,  E. 

H.    Plea. — Sufficiency  on  General  Demurrer. — See  the  title  Demurrers. 

Non  Est  Factum. — In  an  action  to  recover  on  bonds  and  coupons,  a  plea 
of  non  est  factum  does  not  put  in  issue  the  fact  that  the  plaintiff  was  holder  or 
impose  upon  him  the  necessity  of  showing  either  that  he,  or  any  prior  holder 
of  the  bonds,  was  a  purchaser  for  value. ^^ 

Plea  Denying  Execution  of  County  Bonds. — See  the  title  Municipal, 
County,  State  and  Federal  Securities.^2 

I.  Findings  of  Court. — A  statement  in  a  finding  of  a  court  that  the  plain- 
tiff became  the  holder  by  transfer  before  maturity  of  detached  coupons,  does 
not  imply  that  he  was  a  purchaser  in  any  sense  or  received  them  on  any  con- 
sideration.^^ 

requiring    them    to    be    presented    to    the  The    production    of   the    coupon,    at    the 

county  commissioners  and  county  auditor  trial,    will    show    the    relation    it    bears    to 

for  allowance  and  approval,  have  applica-  the   bond,   and  a  count  upon   the   coupons 

tion      to     unliquidated      claims      and      ac-  is   all   that   can   be   material.     The   City  v. 

counts   only,   and   do   not   apply   to   bonds  Lamson,   9  Wall.  477,   19   L.   Ed.   725. 

and  coupons.     Lincoln  County  v.  Luning,  49,     piling    copies    with    declaration.— 

133   US.   529,   533,   33   L.   Ed.   766.  Nauvoo  v.   Ritter,   97  U.  S.  389,  391,  24  L. 

46.    Presentation  for  payment. —  walnut  £(]     joso 


V.    Wade,    103    U.    S.    683,    26    L.    Ed.    526 
See,   to   the   same    effect,   Wallace  v.    Mc 


50.     Averment    that    plaintiff    bearer— 


Connell,    13    Pet.    136,    10    L.    Ed.   95;    Gel-       £f  "t'^^I^T  .?a '"'^^  "^-   ^"'^'   ^^   ^^"-   ^^^' 


pcke  V.   Dubuque,   1   Wall.   175,   17   L.   Ed. 


20  L.  Ed.  579. 


520;  Aurora  City  v.  West,  7  Wall.  82,   19  51-     Non      est      factum.— Montclair      v. 

L.    Ed.    42;    Genoa  v.   Woodruff,   92   U.    S.  Ramsdell,    107    U.    S.    147,    158,    27    L.    Ed. 

502,  23  L.  Ed.  586;   Ohio  v.  Frank,  103  U.  431.      See,   also,   the   title   BONDS,  vol.   3, 

S.   697,  26   L.  Ed.  531.  P.    382. 

47.  Parties.— Blair  v.  Cuming  Co.,  Ill  It  is  not  competent,  under  the  plea  of 
U.   S.   363,  28   L.   Ed.   457.  "oi}    ^st    factum,    to    prove    either    fraud 

48.  Recital  of  bond  by  way  of  induce-  o""  illegality  in  the  inception  of  the  bonds, 
ment.— The  City  v.  Lamson,  9  Wall.  477,  i"  order  to  remove  the  presumption  of 
19   L.  Ed.  725.  bona  fide  ownership  for  value  which  arises 

Such    preamble    or    inducement    is    un-  ^rom    the   mere    possession   of   the   bonds, 

necessary    and    may    well    be    rejected    as  and    thus    compel    plaintiff    to    show    that 

surplusage.     The  City  v.  Lamson,  9  Wall.  ^^e     paid    value     for    them.      Montclair    v, 

477,  485,   19  L.   Ed.  725.  Ramsdell,    107    U.    S.    147,    158,    27    L.    Ed. 

The  suit  does  not  by  such   recital — that  ^31. 

is    to    say,    by    one    in    the    nature    of    in-  52.  General     issue     in     action     of     as- 

ducement   and   by   way   of   preamble   only  sumpsit.— See  the  title  ASSUMPSIT,  vol. 

— become  a  suit  upon  the  bond.     It  is  still  2,  p.   656. 

a  suit  on  the  coupons.     The  City  v.  Lam-  53.     Findings    of    court. — Smith    v.    Sac 

son,   9   Wall.   477,   19    L.   Ed.   725.  County,  11  Wall.  139,  20  L.  Ed.  102. 


858 


COUPONS. 


J.  Directing  Verdict. — The  usual  rules  as  to  directing  a  verdict  apply  in 
actions   to   recover  on   coupons.^^ 

K,  Evidence — 1.  Presumptions  and  Burden  of  Proof. — See  post,  "Pre- 
sumption from  Possession,"  V,  K,  3,  a;  "Burden  of  Proof,"  V,  K,  3,  b. 

2.  Order  of  Proof. — The  logical  and  orderly  mode  of  a  trial  where  it  was 
intended  to  investigate  the  issue  whether  the  plaintiffs  were  bona  fide  holders 
without  notice  of  the  bonds  and  coupons  sued  on  would  be  this:  To  sustain 
their  claim  the  plaintiffs  produce  the  bonds  and  coupons.  The  execution  not 
being  put  in  issue,  this  establishes  the  plaintiff's  case,  and  establishes  presumptively 
that  they  are  holders  for  value  before  maturity  without  notice.  The  defendant 
then  produces  such  proof  as  he  may  possess  that  the  plaintiffs  were  not  holders 
for  value,  or  that  they  received  the  coupons  after  maturity,  or  that  they  had 
notice  of  the  defects  alleged.^^ 

3.  Bona  Fide  Ownership — a.  Presumption  from  Possession. — The  prima 
facie  presumption  from  the  possession  of  ordinary  coupon  bonds  and  the  attached 
coupons  is  that  the  holder  acquired  the  bonds  before  they  were  due,  that  he  paid 
a  valuable  consideration  for  the  same,  and  that  he  took  them  without  notice  of 
any  defect  which  would  render  the  instruments  invalid.^*' 

Possession  of  uncanceled  interest  coupons  raises  the  presumption  that 
the  holder  became  such  in  the  usual  course  of  business,  for  value,  at  their  date 
and   before  they  became   payable.^'^ 

b.  Burden  of  Proof. — The  burden  of  proof,  on  the  question  of  good  faith  in  a 
holder  of  coupon  bonds,  lies  on  the  party  who  assails  the  right  claimed  by  the 
party   in   possession.^^     It   is   nevertheless   undoubtedly   true   that   circumstances 


54.  Directing  verdict. — Where  the 
holder  of  the  coupons,  by  producing  them 
on  the  trial,  and  by  other  proof,  shows 
a  clear  right  to  recover,  and  the  matters 
put  in  evidence  by  the  defendant  do  not 
tend  to  defeat  that  right,  't  is  not  error 
to  instruct  the  jury  to  iind  for  him. 
County  of  Macon  v.  Shores,  97  U.  S.  272, 
24  L.   Ed.  889. 

All  the  defenses  relied  on  in  an  action 
to  recover  on  coupons  detached  from 
county  bond  involved  questions  of  law 
only,  except  that  as  to  bona  hde  owner- 
ship, and  the  court  correctly  decided  the 
legal  propositions  in  favor  of  the  plain- 
tiff. It  was  held  that  it  was  not  error  to 
instruct  the  jury  to  bring  in  a  verdict  for 
the  plaintiff  if  they  believed  he  was  a 
bona  fide  holder  and  owner  of  the  coupons 
sued  for.  County  of  Ralls  v.  Douglass, 
105    U.    S.    728,   732,   26   L.    Ed.   957. 

55.  Order  of  proof. — Chambers  County 
V.  Clews,  21  Wall.  317,  323,  22  L.  Ed. 
517. 

"The  question  and  order  of  proof  in 
these  respects  would  be  the  same,  whether 
the  trial  was  had  upon  the  general  issue 
or  upon  the  special  plea."  Chambers 
County  V.  Clews,  21  Wall.  317,  323,  22 
L.    Ed.    517. 

56.  Presumption  from  possession — 
Lexington  v.  Butler.  14  Wall.  282,  283,  20 
L.  Ed.  809:  Ketchum  v.  Duncan,  90  U.  S. 
659,  24  L.  Ed.  868:  Railway  Co.  v.  Sprague, 
103  U.  S.  756,  760,  26  L.  Ed.  554.  See 
Smith  V.  Sac  County,  11  Wall.  139,  20  L. 
Ed.  102. 

"As  holder  he  is  presumed  to  have  ac- 
quired them  in  good  faith  and  for  value. 
Goodman    v.    Simonds,    20    How.    343,    15 


L.  Ed.  934;  Murray  v.  Lardner,  2  Wall.  110, 
19  L.  Ed.  857;  Shaw^  v.  Railroad  Co.,  101 
U.  S.  557,  25  L.  Ed.  892;  Swift  v.  Smith, 
102  U.  S.  442,  26  L.  Ed.  193."  Montclair 
V.  Ramsdell,  107  U.  S.  147,  158,  27  L.  Ed. 
431. 

One  having  possession  of  negotiable 
coupon  bonds  is  prima  facie  their  owner. 
Where  he  asserts  in  the  most  positive 
manner  that  they  were  his  property,  the 
fact  that  he  was  an  officer  of  the  com- 
pany did  not  of  itself  preclude  him  from 
dealing  in  them,  or  throw  the  slightest 
suspicion  on  his  title.  Railway  Co.  v. 
Sprague,  103  U.  S.  756,  760,  26  L.  Ed. 
554. 

Where  municipal  aid  bonds  purport  to 
have  been  issued  by  authority  of  law,  and 
being,  by  the  regular  indorsement  thereof, 
made  payable  to  bearer,  so  that  they  law- 
fully circulated  from  holder  to  holder  by 
delivery,  and  the  plaintiff  having  pur- 
chased four  of  the  number  in  market 
overt,  be,came  the  lawful  indorsee  and 
holder  of  the  same,  together  with  the 
coupons  annexed;  the  prima  facie  pre- 
sumption in  such  a  case  is  that  the  holder 
acquired  the  bonds  before  they  w-ere  due, 
that  he  paid  a  valuable  consideration  for 
the  same,  and  that  he  took  them  without 
notice  of  any  defect  which  would  render 
the  instrument  invalid.  Lexington  v.  But- 
ler.  14  Wall.  282,  283,  20   L.   Ed.   809. 

57.  Possession  of  uncanceled  interest 
coupons — Ketchum  v.  Duncan.  96  U.  S. 
659,  660.  24  L.  Ed.  868;  Lexington  :-.  But- 
ler, 14  Wall.  282,  283.  20  L.  EH.  800. 

58.  Burden  of  proof. — Hotchkiss  v. 
National  Banks,  21  Wall.  354.  359.  22  L. 
Ed.  645;   Murray  v.   Lardner,  2  Wall.   110. 
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may  be  shown  in  connection  with  the  origin  of  such  bonds  and  coupons,  which 
will  devolve  upon  the  holder  the  burden  of  showing  that  he  did  give  value  for 
them  before  maturity.^'-^  Proof  of  circumstances  in  the  nature  of  fraud  or  il- 
legality in  the  inception  of  the  bonds  will  devolve  upon  the  holder  the  burden 
of  showing  that  he  purchased  for  value  before  maturity.^*^ 

c.  Admissibility. — Where  ownership  was  alleged  in  the  petition,  and  this  owner- 
ship in  good  faith,  at  the  maturity  of  the  coupons  and  for  value,  was  denied  in 
the  answer,  evidence  as  to  bona  fide  ownership  is  not  only  proper  but  neces- 
sary.^i 

4.  Presentation  for  Payment. — See  ante,  "Presentation  for  Allowance  and 
for  Payment,"  V,  E. 

L.  Judgment. — Interest. — See  the  titles  Interest;  Judgments  and  De- 
crees. 

Merger. — See  the  titles  Judgments  and  Decrees  ;  Merger. 

Conclusiveness  and  Estoppel. — See  the  title  Res  Adjudicata.  See,  also, 
the  title  Judgments  and  Decrees. 


122,  19  L.  Ed.  857;  National  Bank  v. 
Texas,  20  Wall.  72.  22  L.  Ed.  29.5;  Smith 
V.  Sac  County,  11  Wall.  139,  147,  155,  20  L. 
Ed.  102;  Texas  v.  White,  7  Wall.  700,  19 
L.  Ed.  227;  Morgan  v.  United  States,  113 
U.  S.  476,  491,  28  L.  Ed.  1044;  Hotel  Co. 
V.  Wade,  97  U.  S.  13,  14,  24  L.  Ed.  917; 
Goodman  v.  Simonds,  20  How.  343,  15  L. 
Ed.  934;  Collins  v.  Gilbert,  94  U.  S.  753, 
24   L.   Ed.   170. 

The  burden  of  proof  in  respect  to  no- 
tice and  want  of  good  faith  is  on  the 
claimant  of  the  bonds  as  against  the  pur- 
chaser. Morgan  v.  United  States,  113  U. 
S.  476,  491,  28  L.  Ed.  1044;  Texas  v. 
White,  7  Wall.  700,  19  L.  Ed.  227;  Murray 
V.  Lardner,  2  Wall.  110,  118,  19  L.  Ed. 
857. 

The  burden  of  proof  is  on  him  who  as- 
sails the  bona  fides  of  a  purchaser  of 
coupon  bonds,  payable  to  bearer,  before 
maturity.  Murray  v.  Lardner,  2  Wall. 
110,  121,  19  L.  Ed.  857;  Kneeland  v.  Law- 
rence, 140  U.  S.  209,  212,  35  L.  Ed.  492. 

"The  rule  may  perhaps  be  said  to  re- 
solve itself  into  a  question  of  honesty  or 
dishonesty,  for  guilty  knowledge  and 
willful  ignorance  alike  involve  the  result 
of  bad  faith.  They  are  the  same  in  efifect. 
Where  there  is  no  fraud  there  can  be  no 
question.  *  *  *  Fraud  established, 
whether  by  direct  or  circumstantial  evi- 
dence, is  fatal  to  the  title  of  the  holder." 
Murray  v.  Lardner,  2  Wall.  110,  121,  19  L. 
Ed.  857. 

59.  Smith  v.   Sac   County,  11  W^all.   139, 

146,  147.    20    L.    Ed.    102. 

60.  Smith  V.   Sac  County,   11  Wall.   139, 

147.  148.  20   L.   Ed.   102. 

In  Smith  v.  Sac  County,  11  Wall.  139, 
20  L.  Ed.  102,  the  county  judge  in  fact 
signed,  sealed,  and  delivered  the  bonds 
and  coupons  for  the  building  of  a  court- 
house at  Fort  Dodge,  in  the  county  of 
Webster,  and  state  of  Iowa,  and  not 
within  the  county  of  Sac;  and  the 
contractor,     Meservy,     gave    one     of     said 


bonds  as  a  gratuity  to  the  county 
judge  as  soon  as  the  same  were  de- 
livered by  said  county  judge  to  said 
Meservy,  and  no  courthouse  was  ever 
built  by  said  contractor  or  any  other  per- 
son in  pursuance  of  said  contract.  Be- 
sides the  plaintiff  had,  perhaps  unneces- 
sarily, but  expressly,  averred  that  he  had 
paid  value,  and  this  had  been  denied  by 
defendant,  so  that  the  issue  was  fairly 
raised  by  the  pleadings.  He  not  only 
failed  to  prove  that  he  gave  value,  but  it 
did  not  appear  that  he  offered  any  evi- 
dence to  that  effect.  It  was  held  that  the 
onus  of  showing  that  he  gave  value  for 
the   bonds    was    cast   on   the    plaintiff. 

Coupon  bonds  of  a  municipality  were  ex- 
ecuted by  commissioners  to  a  railmad 
company  pursuant  to  an  order  of  a  coi.nty 
judge,  which  was  annulled  and  reversed 
by  the  supreme  court  before  they  were 
issued,  in  a  proceeding  of  which  both  the 
commissioners  and  the  railroad  company 
had  notice.  It  was  held  that,  as  between 
the  railroad  company  and  the  municipal- 
ity, they  were  invalid.  In  an  action  on 
coupons  detached  therefrom,  the  plaintiff 
must  establish  his  bona  fide  ownership  of 
them  in  order  to  make  out  his  right  to 
recover  from  the  municipality.  Stewart 
V.   Lansing.   104   U.   S.   505,  26  L.  Ed.   866. 

61.  Admissibility.— County  of  Ralls  v 
Douglass,  105  U.  S.  728,  732,  26  L  Ed 
957. 

Where,  in  an  action  against  a  county, 
to  recover  the  amount  due  on  coupons 
detached  from  bonds  issued  by  it  in  pay- 
ment of  its  subscription  to  the  capital 
stock  of  a  railroad  company,  the  decla 
ration  avers  that  the  plaintiff  is  a  bona 
fide  holder  of  them  for  value  before  ma- 
turity, and  such  averment  is  traversed,  it 
is  competent  for  him,  notwithstanding  the 
presumption  of  law  ;n  his  favor,  to  main- 
tain the  issue  by  direct  affirmative  proof. 
County  of  Macon  v.  Shores,  97  U.  S.  272 
24   L.    Ed.   889. 
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COURSE. — See,  also,  Due;  Course  of  Law.     See  note  1. 

COURSES  AND  DISTANCES.— Se  the  title  Boundaries,  vol.  3,  p.  465. 

COURSE  OF  BUSINESS.— See  the  titles  Bankruptcy,  vol.  2,  p.  935; 
Bills,  Notes  and  Checks,  vol.  3,  p.  298. 

COURSE  OF  PROCEEDING.— See  the  title  Amendments,  vol.  1,  pp.  308, 
309. 

COURSE  OF  THE  VEIN.— See  note  2. 

COURT  AND  JURY. — See  references  under  Questions  oe  Law  and  Fact. 

COURT  COMMISSIONERS.— See  the  title  United  States  Commis- 
sioners. 

COURTHOUSE. — See  the  titles  Counties,  ante,  p.  825;    Eminent  Domain. 

C6URT  RULES.— See  the  title  Rules  oe  Court. 

COURT  OF  CLAIMS.— See  the  titles  Appeal  and  Error,  vol.  1,  p.  505; 
Courts;  United  States. 

COURT  OF  PRIVATE  LAND  CLAIMS.— See  the  titles  Appeal  and  Er- 
ror, vol.  1,  p.  799;  Public  Lands. 

COURT  REPORTER. — See  the  title  Reports  and  Reporters. 


1.  Course.— In  The  Britannia,  153  U.  S. 
130,  142,  38  L.  Ed.  660,  it  is  said:  "A  ves- 
sel which  voluntarily  becomes  motionless 
cannot  properly  be  said  to  keep  her 
course.  The  word  course,  both  from  its 
etymology  and  the  primary  meaning  given 
to  it  by  lexicographers,  signifies  a  run- 
ning or  moving  forward — a  continuous 
progression  or  advance."  See.  generally, 
the    title    COLLISION. 

2.  Course  of  the  vein. — Upon  the  mean- 
ing of  this  term  as  used  in  the  mining  law, 
the  court,  in  Iron  Silver  Min.  Co.  v.  Elgin 
Min.,  etc.,  Co.,  118  U.  S.  196,  208,  30  L. 
Ed.  98,  said:  "This  view  of  the  control- 
ing  effect  of  the  end  lines  of  the  surface 
location  is  also  sustained  by  the  decision 
of  this  court  in  the  Flagstafif  case.  Mining 
Co.  V.  Tarbet.  98  U.  S.  463,  470,  25  L.  Ed. 
253.     There  the  court  said  that  'the  most 


practicable  rule  is  to  regard  the  course  of 
the  vein  as  that  which  is  indicated  by  sur- 
face outcrop,  or  surface  explorations  and 
workings,'  and  that  'it  is  on  this  line  that 
claims  will  naturally  be  laid,  whatever  be 
the  character  of  the  surface,  whether  level 
or  inclined,'  and  that  the  end  lines  of  the 
claim,  properly  so  called,  'are  those  which 
are  crosswise  of  the  general  course  of  the 
vein  on  the  surface.'  The  court  suggested 
that  the  law  might  be  imperfect  in  this 
respect,  and  that  perhaps  the  true  course 
of  the  vein  should  correspond  with  its 
strike  or  the  line  of  a  level  run  through  it; 
but  it  added  that  this  "can  rarely  be  ascer- 
tained until  considerable  work  has  been 
done,  and  after  claims  and  locations  have 
become  fixed.' "  See,  generally,  the  title 
MINES  AND  MINERALS. 
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I.   Definitions  and  Distinctions,  884. 

A.  Definitions,  884. 

1.  Courts,  884. 

2.  Courts  of  United  States,  885. 

3.  Courts  of  General  Jurisdiction,  885. 

4.  Courts  of  Limited  or  Inferior  Jurisdiction,  885. 

B.  Courts  Distinguished  from  Judges,  886. 

II.    Objects  of  Courts,  886. 

III.  Establishment,  886. 

IV.  Terms  and  Sessions,  886. 

A.  In  General,  886. 

B.  Fiction  That  Term  Consists  of  but  One  Day,  887. 

C.  Commencement  and  Termination,  887. 

D.  Continuance,  887. 

1.  Power  of  De  Facto  Judge,  887. 

2.  Continuance  as  Closing  Term,  887. 

E.  Adjournment,  887. 

V.   Powers,  887. 

A.  Implied  Powers,  887. 

B.  Power  over  Officers,  887. 

C.  Power  to  Punish  for  Contempt,  887. 

D.  Control  over  Judgments,  887. 

E.  Enforcement  of  Judgments  and  Decrees,  887. 

VI.   Decisions,  888. 

A.  Duty  to  Decide  Questions,  888. 

B.  Departure  from  Legal  Rules  in  Hard  Cases,  888. 

C.  Rule  of  Stare  Decisis,  888. 

D.  Comity  as  Controlling  Decisions  of  Co-Ordinate  Tribunals, 

E.  Rules  of  Decision  in  Federal  Courts,  888. 

m.   Federal  Courts,  888. 

A.  General  Principles,  888. 

1.  Organization  and  Establishment,  888. 

2.  Courts  of  Limited  Jurisdiction,  889. 

3.  Whether  Courts  of  Inferior  Jurisdiction,  889. 

4.  Jurisdiction,  890. 

a.  Jurisdiction  as  Dependent  on  Statutes,  890. 

(1)  Supreme  Court,  890. 

(2)  Inferior  Courts,  890. 

b.  Power  of  Congress  to  Prescribe  Jurisdiction,  891. 

c.  Power  of  States  to  Extend  or  Restrict  Jurisdiction,  891. 

(1)  In  General,  891. 

(2)  Extension  of  Judgment,  892. 

(3)  Restriction  of  Jurisdiction,  892. 

(a)  In    General,   892. 

(b)  Suits  between  Citizens  of  Dififerent  States,  894. 

(c)  Restrictions  on  Equity  Jurisdiction,  895. 

(d)  Remedies  against  Decedents'  Estates,  895. 
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d.  Restriction  of  Jurisdiction  by  Recent  Statutes,  895. 

e.  Jurisdiction  to  Give  Complete  Relief,  896. 

f.  What  Courts  Decide  Questions  of  Jurisdiction,  897. 
5.  Power  to  Issue  Writs,  897. 

B.  District  Courts,  897. 

1.  Boundaries  of  District,  897. 

2.  Who  May  Hold  District  Court,  897. 

3.  Jurisdiction,  898. 

a.  Admiralty  Jurisdiction,  898. 

b.  Suits  by 'United  States  or  Ofificers,  898. 

c.  Suits  for  Penalties  and  Forfeitures,  898. 

d.  Suits  for  Seizures,  899. 

(1)  Seizures  on  Navigable  Waters,  899. 

(2)  Seizures  on  Land  or  Nonnavigable  Waters,  899. 

e.  Concurrent  Jurisdiction  with  Circuit  Courts,  899. 

f.  Concurrent  Jurisdiction  with  Court  of  Claims,  900. 

4.  District  Court  with  Circuit  Court  Powers,  900. 

5.  Transfer   from  District  to  Circuit  Court,  900. 

a.  Where  Judge   Is   Interested   in   Cause,   900. 

b.  Upon  Extension  of  Circuit  Court  System,  900. 

C.  Circuit  Courts,  901. 

1.  Definition  and  Nature,  901. 

2.  Waio  May  Hold  Circuit  Courts,  901. 

a.  In  General,  901. 

b.  Attendance  of  Supreme  Justices  at  Circuit  Court,  901. 

3.  Terms  and  Sessions,  901. 

4.  Jurisdiction,  902. 

a.  Civil  Suits  at  Law  and  in  Equity,  902. 

(1)  In  General,  902. 

(2)  What   Constitutes   a  "Suit,"   902. 

(3)  Suits  "of  a  Civil  Nature,"  902. 

(4)  Suits  at  Common  Law,  903. 

(5)  Suits  in  Equity,  903. 

(6)  New  Statutory  Remedies,  903. 

(7)  Suits  with  Respect  to   Probate  of  Wills,  903. 

(a)  Matters  of  Pure  Probate,  903. 

(b)  Suits  to  Set  Aside  Wills,  904. 

b.  Grounds  of  Jurisdiction,  904. 

(1)   Cases  Arising  under  Constitution,  Laws  or  Treaties,  904. 

(a)  In  General,  904. 

(b)  "Case"  Defined,  905. 

(c)  To  What  Cases  Jurisdiction  Extends,  905. 
aa.  In  General— "All  Cases,"  905. 

bb.  Suits  by   State,   906. 

cc.  Suits  against  State,  906. 
dd.  Criminal   Cases.  906. 
ee.  Habeas  Corpus,  906. 

ff.  Mandamus,  906. 

(d)  What   Are   Cases   Arising  under    Constitution   and 

Laws,  906. 
.  -  aa.  General  Rules,  906. 

bb.  Necessity  for  Federal  Question  to  Be  Real  and 

Substantial,  908. 
cc.  Necessity   for  All   Questions   to   Be  of  Federal 
Nature,  909. 

(e)  Suits  Arising  under  Constitutional  Provisions,  910. 
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aa.  Impairment  of  Obligation  of  Contracts,  910. 
(aa)   In   General,  910. 

(bb)   Municipal   Franchises  or  Contracts,  910. 
(cc)   Exemptions  from  Taxation,  913. 
bb.  Denial  of  Due  Process  of  Law,  913. 
cc.  Denial  of  Equal  Protection  of  Laws,  914. 
dd.  Denial  of  Full  Faith  and  Credit  to  Acts,  Rec- 
ords, etc.,  of  State,  914. 
ee.  Deprivation   of   Civil    Rights — Racial   Discrimi- 
nation, 914. 
(f)   Suits  Arising  under  Federal  Laws,  915. 

aa.  Abandoned  and  Captured  Property  Act,  915. 
bb.  Antitrust  Laws,  915. 
cc.  Bankruptcy  Laws,  915. 
dd.  Confiscation  Act,  915. 
ee.  Copyright  Laws,  915. 
ff.  Interstate  Commerce  Act,  915. 
gg.  Patent  Laws,  916. 

(aa)   In  General,  916. 

(bb)   "Case"    Distinguished    from    "Question,''* 

916. 
(cc)   What   Cases   Arise   under   Patent   Laws, 
916. 
aaa.  In  General,  916. 
bbb.  Suits   for  Infringement,  916. 
ccc.  Suits  to  Enforce  or  Set  Aside  Con- 
tract as  to  Patent,  918. 
ddd.  Suits  to  Enjoin  Tax  on  Patent,  919. 
eee.  Suits  bv  United  States  to  Set  Aside 
Patent,  919. 
hh.  Postal  Laws,  919. 
ii.  Revenue  Laws,  919. 

(aa)   What  Are  "Revenue  Laws,"  919. 
(bb)   Suits  under   Import  or    Tonnage  Laws, 
919. 
aaa.  Former  Rule,  919. 
bbb.  Present  Rule,  920. 

(aaa)   In  General,  920. 
(bbb)    Suits    for    Recovery    Back    of 
Duties,   920. 
aaaa.  In  General,  920. 
bbbb.  Duties  Assessed  on  Nonim- 
portable    Goods,   920. 
(ccc)    Suits   to   Review    Decision    of 
Board    of     Appraisers,    921. 
(ddd)   Suits    for    Penalties    and    For- 
feitures, 921. 
(cc)    Suits  under  Internal  Revenue  Laws,  921. 
(dd)    Suits  under  State  Revenue  Laws,  923. 
jj.  Trademark  Laws,  923. 
kk.  Act  Admitting  State  into  Union,  923. 
11.  Act  as  to  Places  within  Exclusive  Jurisdiction 
of  United  States,  923. 
Yg)   Suits  by  or  against  National  Banks,  924. 
aa.  Rule  Prior  to  Act  of  1882,  924. 
bb.  Rule  under  Act  of  1882,  924. 
cc.  Rule  under  Act  of  1887,  925. 
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(aa)   In  General,  925. 

(bb)   Action  to  Wind  Up  Affairs  of  Bank,  925. 
dd.  Suits   for  Forfeiture  of  Charter.  925. 
(h)   Suits  by  or  against  Bank  of  United  Slates,  926. 
(i)    Suits  with  Respect  to  Land  Grants  or  Patents,  927. 
aa.  Title  Derived  from  Patent  or  Act  of  Congress, 
927. 
(aa)   Assertion  of  Title  under  Patent,  927. 
(dd)   Assertion  of  Title  under  Act  of  Congress, 

928. 
(cc)   Title    Not    Directly    Dependent    on    Act 
of   Congress,  928. 
bb.  Suits   Involving    Construction    or    Validity    of 
Act  of  Congress,  928. 
(aa)   Acts  Granting  Lands,  928. 
(bb)    Suits     between     Rival    Claimants     under 
Laws  of  United  States,  928. 
cc.  Suits   Involving  Validity  of  Patent,  929. 
dd.  Suits  to  Try  Adverse  Mining  Claims,  929. 
(j)   Suits  by  or  against  Federal  Corporations,  929. 
(k)   Suits  by  or  against  Federal  Receivers,  931. 
(1)   Suits  with  Respect  to  Federal  Judgment,  932. 
aa.  Action  to  Enforce  Judgment,  932. 
bb.  Suit  to  Construe  Judgment,  932. 
cc.  Action  for  Real  Estate  Founded  on  Judgment, 
932. 
(m)   Suits  on  Bonds  of  United  States  Officers,  932. 
(n)   Suits  against  United  States  Marshal,  933. 
(o)    Suits   for  Refusal  to  Permit  Plaintiff  to  Vote  for 

Member   of    Congress,    934. 
(p)    Suits  by  Government  to  Condemn  Land,  934. 
(q)   Cases     with     Respect     to     Rights     in     Navigable 

Waters,  934. 
(r)   Cases  Arising  under  Treaties,  934. 
(s)   Cases    Arising    under    or    Dependent    upon     State 
Laws,  935. 
aa.  Suits  for  Custody  of  Infants,  935. 
bb.  Relief   against   Wharfage   Charges,  935. 
cc.  Suits  Involving  Validity  of   Municipal   Organ- 
ization, 935. 
dd.  Suits  to  Recover  Back  Taxes  Paid,  935. 
ee.  Suits  to  Enjoin  Tax  on  Bridge  Authorized  by 
Congress,  936. 
(2)   Suits  between  Citizens  of  Different  States,  936. 

(a)  General  Rules,  936. 

aa.  Constitutional   and    Statutory    Provisions,   936. 

bb.  Reason  for  Federal  Jurisdiction,  937. 

cc.  Power    of    Congress    to    Extend    Jurisdiction. 

937. 
dd.  What  Constitutes  a  Controversy,  937. 
ee.  Jurisdiction  as  Affected  by  Character  of   Suit, 

938. 
ff.  Motive  as  Affecting  Jurisdiction,  939. 
gg.  Right  to  Decide  All  Issues  Involved,  939. 

(b)  Who  Are  "Citizens  of  Different  States,"  939. 
aa.  Who  Are  Citizens,  939. 

(aa)   In  General,  939. 
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(bb)   Residence    Distinguished    from    Citizen- 
ship, 939. 

(cc)   States  as  Citizens,  940. 

(dd)    Slaves  as  Citizens,  940. 
bb.  What  Are  States  within  the  Constitution,  940. 

(aa)   District  of  Columbia,  940. 

(bb)   Territories,  941. 
cc.  Estoppel  to  Show  Real  Citizenship,  941. 
dd.  Evidence  of  Citizenship,  941. 

(c)  Citizenship  of  Real   Parties    in    Interest    as    Con- 

trolling, 941. 
aa.  General  Rule,  941. 

bb.  Citizenship  of  Formal  Parties  Immaterial,  941. 
(aa)   In  General,  941. 
(bb)   Who  Are  Formal  Parties,  942. 
cc.  Arrangement  of   Parties    According    to    Inter- 
est, 944. 

(d)  Plurality  of  Plaintiffs  or  Defendants,  945. 

(e)  At  What  Time  Diversity  Must  Exist,  946. 
aa.  At  Commencement  of  Suit,  946. 

bb.  Effect  of  Change  of  Citizenship,  946. 
(aa)   As  Divesting  Jurisdiction,  946. 
(bb)   As  Perfecting  Jurisdiction,  947. 

(f)  Change  of  Parties  Pending  Suit,  947. 

(g)  Change  of  Domicil  or  Citizenship  before  Suit,  948. 
aa.  Real  and  Bona  Fide  Change,  948. 

(aa)   In   General,  948. 

(bb)   Change   for  Purpose  of    Giving    Federal 
Courts  Jurisdiction,  948. 
bb.  Fraudulent  or  Fictitious  Change,  948. 
(aa)   By  Natural  Persons,  948. 
(bb)   Fraudulent  Incorporation,  949. 
(h)   Suits  by  or  against  Artificial  Bodies,  949. 
aa.  Corporations,  949. 

(aa)   General  Rules  as  to  Suits  by  or  against 
Corporations,  949. 
aaa.  Former  Rule,  949. 
bbb.  Present  Rule.  950. 
(bb)   Necessity   for   Corporation    to    Be   Duly 

Organized,  etc.,  952. 
(cc)   Corporations  Created  by  One   State  and 
Doing  Business  in  Another,  952. 
aaa.  In  General,  952. 

bbb.  Leasing   Rights   of   Domestic   Corpo- 
ration, 953. 
ccc.  Corporation  Domesticated    by    Filing 

Articles,  etc.,  953. 
ddd.  Actually  Reincorporation  under  Laws 
of  Second  State,  954. 
(aaa)   In  General,  954. 
(bbb)   Joinder  of  the  Two    Corpora- 
tions as  Parties,  955. 
eee.  Consolidation  of  Corporations  of  Dif- 
ferent States,  955. 
fff.  Suits   by    Stockholders   on    Behalf   of 
Corporation,  955. 

4USEUC-5S 
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bb.  Alunicipal  Corporations,  956. 
cc.  Counties  and  County  Boards,  956. 
dd.  National  Banks,  956. 
ee.  Associations,  956. 
ff.  Joint-Stock  Companies,  956. 
gg.  Partnerships,  957. 
hh.  Unincorporated   Boards,  957. 
^(i)   Suits  by  or  against  Persons  Acting  in  Representa- 
tive Capacity,  957. 
aa.  In  General,  957. 
bb.  Executors  and  Administrators,  957. 
cc.  Guardians,  958. 
dd.  Trustees,  958. 

ee.  Persons  Taking  by  Subrogation,  958. 
(j)   Suits  by  or  against  Husband  and  Wife,  958. 
(ic)   Suits  by  Purchasers  or  Transferees,  958. 

aa.  Real  and  Bona  Fide  Transfers  or  Conveyances, 
958. 
(aa)  Conveyances  of  Real  Estate,  958. 
(bb)  Transfer  of  Notes  and  Mortgages,  959. 
(cc)  Transfer  of  Judgments,  959. 
bb.  Colorable  Transfers  or  Conveyances,  959. 
(1)    Suits  by  Assignees,  961. 

aa.  Statutory    Provisions    Restricting    Jurisdiction, 

961. 
bb.  Object  of  Restriction,  962. 
cc.  Validity  of  Restriction,  962. 
dd.  Construction  and  Operation  of  Restrictive  Stat- 
ute, 962. 
(aa)  Applicable  Both  to  Suits  in  Equity    and 

Actions  at  Law,  962. 
(bb)  Who  Are  Assignees,  962. 
aaa.  "Assignee"  Defined,  962. 
bbb.  General  Assignee  of  Insolvent,  962. 
ccc.  Purchaser  at  Judicial   Sale,  962. 
ddd.  Persons  Taking  by  Subrogation,  962. 
eee.  Executors   and    Administrators,   963. 
fff.  Effect   Where   Nominal   Assignee   Is 
in  Fact  Payee,  963. 
Xcc)  To  What  Suits    or    Actions    Restriction 
Applicable,  964. 
aaa.  Suits  to  Recover  "Contents  of  Note 
or  Chose  in  Action,"  964. 
(aaa)   "Contents"  Defined,  964. 
(bbb)   "Chose  in  Action"  Defined,  964. 
bbb.  Actions  on  Bills  and  Notes,  964. 

(aaa)   Actions    by     Assignee     against 
Maker,  964. 
aaaa.  Under  Act  of  1789,  964. 
bbbb.  Under  Act  of  1875,  965. 
(aaaa)   In  General,  965. 
(bbbb)   Instruments  Included 
within  Exception,  965. 
(cccc)   Necessity  for  Holder 
to  Take  by  Indorsement, 
966. 
(dddd)   Foreclosure  of  Mort- 
gage Securing  Note,  966. 
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cccc.  Under    Act    of    1888,   966. 
dddd.  Paper  Payable    to    Bearer, 
966. 
(aaaa)   Prior  to  Act  of  1888, 

966. 
(bbbb)  Under  Act  of  1888, 
967. 
(bbb)   Action  by  Indorsee  against  In- 

dorser,  968. 
(ccc)   Action  by  Payee    against    Ac- 
ceptor, 969. 
ccc.  Action  on  Judgment,  969. 
(aaa)   In  General,  969. 
(bbb)   Judgment    Recovered    by    As- 
signee, 969. 
ddd.  Suits  for  Specific  Performance,  969. 
eee.  Actions  in  Tort,  970. 

(aaa)   Action  for  Recovery  of  Chose 

•  in   Action,  970. 
(bbb)  Action  for  Damages,  970. 

aaaa.  Wrongful    Taking     or    De- 
tention  of   Chose    in    Ac- 
tion, 970. 
bbbb.  Trespass    to     Real    Estate, 
970. 
fff.  Actions  or  Suits  by  Bank  of  United 

States,  970. 
"^o-p-    Actions      on      Municipal      Warrants, 

etc.,  970. 
hhh.  Actions   on   Mortgages,   970. 

(aaa)   Suits  for  Foreclosure,  970. 
(bbb)   Actions    for    Mortgaged   Prop- 
erty,  971. 
iii.  Action   for   Damages    for   Breach   of 

Contract,  971. 
jjj.  i  .it   by   Assignee    of    Judgment    to 
Set   Aside   Conveyance   Void   as   to 
Judgment,  971. 
kkk.  Action  on  Lease,  971. 
111.  Action  on  New  Contract  Made  with 
Assignee,  971. 
(dd)   Citizenship  of  Assignor.  972. 

aaa.  At   What   Time   Assignor's  Diversity 
of     Citizenship     Must     Have     Ex- 
isted, 972. 
bbb.  Burden  of  Proof,  972. 
(ee)   Effect  of  Restriction  on  Causes  Removed 
from  State  Courts,  972. 
m.  Parties  CoUusively  Made  or  Joined,  973. 

(3)  Claims  of  Land  under  Grants  from  Different  States,  973. 

(4)  Suits  between  Aliens  or  between  Citizens  and  Aliens,  974. 

(5)  Suits  by  United  States,  974. 

(6)  Suits  between  Citizens  and  Foreign  States,  974. 

c.  Concurrent  Jurisdiction  with  District  Courts,  974. 

d.  Amount  in  Controversy,  974. 

(1)   Amount    Necessary   to   Give   Jurisdiction,   974. 


868 


COURTS. 


(a)  General   Rule,   974. 

(b)  Suits  by  United   States,  975. 

(c)  Suits   for   Deprivation   of   Civil    Rights,   975. 

(d)  Claim     to     Land     under     Grants     from     Different 

States,  975. 

(e)  Suits  for  Infringement  of  Trademarks,  975. 

(f)  Suits  under  Special  Acts  of  Congress,  975. 

(2)  What  Constitutes,  976. 

(a)  Meaning  of  Phrase  "Matter  in  Dispute,"  976. 

(b)  Claims  for  Liquidated  Damages,  976. 

(c)  Claims    for    Unliquidated    Damages,    976. 
aa.  General  Rule,  976. 

bb.  Unfounded,  Remote  or  Colorable  Claims.  976. 

(d)  Suits  to  Prevent  Future  Loss  or  Damage,  978. 

(e)  Suits  to  Enjoin  Taxes,  978. 

(f)  Creditors'  Suits,  979. 

(g)  Suit  by  Taxpayers  to  Enjoin  Bond  Issue,  979. 
(h)   Exclusion  of  Interest,  979. 

(i)   Joinder  of  Interests  of  Several  Parties,  979. 

aa.  Parties    Plaving    Common    or    Undivided     In- 
terests, 979. 

bb.  Parties  Having  Distinct  Interests,  980. 
(j)   Claims  Made  in  Cross  Bill,  98L 

(3)  Alatters  Not  Reducible  to  Money  Value,  981. 

(4)  Change  in  Value  of  Subject  Matter  Pending  Suit,  981. 

(5)  Transfers  to  Make  Jurisdictional  Amount,  981. 

(6)  Effect  of  Defense  as  Diminishing  Amount,  981. 

(7)  Effect  of  Denial  of  Value  of  Matter  in  Dispute,  932. 

(8)  Effect  Where  Part  of  Claim  Is  Not  Due,  982. 

(9)  Proof  of  Value  of  Amount  in  Dispute,  982. 

(10)   Dismissal  for  Want  of  Jurisdictional  Amount,  982. 
e.  Ancillary  Jurisdiction,  982. 

(1)  Jurisdiction  Dependent  on  Original  Suit,  982. 

(2)  What  Are   Ancillary   Proceedings,  983. 

(a)  Definition,  983. 

(b)  Cross  Bill,  984. 

(c)  Suits  in  Relation  to  Federal  Judgments,  984. 
aa.  Suits  to  Construe  Judgment,  984. 

bb.  Suits  to  Enjoin  Judgment,  984. 
cc.  Suits  to  Set  Aside  Judgment,  985. 
dd.  Suits  to  Enforce  Judgment,  985. 
ee.  Suit    to    Quiet    Title    Derived    from     Federal 
Judgment,  985. 

(d)  Injunction  against  Proceedings  at  Law,  986. 

(e)  Relief    from     Wrongful    Seizure     under     Federal 

Process,  986. 

(f)  Preventing    Conflict    between    State    and    Federal 

Courts,  986. 
aa.  In  General,  986. 

bb.  Preserving  Force  and  Effect  of  Federal  Proc- 
esses or  Orders,  987. 

(g)  Proceedings    to  Enforce    Forthcoming  Bonds,  987. 
(h)    Suits  by  or  against  Receivers,  988. 

(i)   Suits    with    Respect    to    Property    in     Custody    of 

Court,  988. 
(j)   Motion  against  Marshal  for  Money  Collected,  989. 
(k)   Creditors'  Suits,  989. 
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(1)   Preservation  of  Property  to  Meet  Decree,  990. 
(m)    Suits  to  En j  ion  Sale  under  Execution,  990. 
(n)   Bill  of  Revivor,  990. 
(o)   Bill  of  Review,  990. 
(3)   Proceedings    Ancillary  to    Original   Suit  against    State, 
990. 

f.  Transfer  between  Circuit  Courts,  991. 

g.  Jurisdictional   Averments,  991. 

(1)  General  Rules,  991. 

(a)  Necessity  for  Averment  of  Jurisdictional  Facts,  991. 

(b)  Necessity  for  Averments  to  Be  Positive,  991. 

(c)  Judicial  Notice  of  Jurisdictional  Facts,  991. 

(2)  Suits  Arising  under  Constitution,  Laws  or  Treaties,  992. 

(a)  Necessity   for  and   Sufficiency  of  Averments,  992. 
aa.  General  Rule,  992. 

.  bb.  Federal   Question   First   Raised   by   Defendant, 
993. 
cc.  Averment     by    Plaintiff     That    Defense    Will 

Raise  Federal  Question,  994. 
dd.  Reference  to  Pn-ticular  Clause  of  Constitution 

Relied   on,  995. 
ee.  In  Particular  Cases,  995. 

(aa)    Impairment   of   Obligation   of   Contracts, 

995. 
(bb)   Denial  of  Due  Process  of  Law,  996. 

(b)  Estoppel  to  Deny  Averments,  996. 

(3)  Suits  between  Citizens  of  Different  States,  996. 

(a)  Necessity  of  Alleging  Citizenship,  996. 

(b)  Sufficiency  of  Averments.  997. 

aa.  Necessity  for  Allegations  to   Be   Positive,  997. 

bb.  Averment   of  Residence,  998. 

cc.  Averment  That  Party  Is  "of"  a  Certain  Slate, 

999. 
dd.  In  What  Part  of  Record  Citizenship  Mu  t  Ap- 
pear, 999. 
(aa)   Citizenship  Deducible  from  Recoi      999. 
(bb)   Statement  in  Remittitur,   1000. 
(cc)    Statement      in      Stipulation      Placed      in 

Record,  1000. 
(dd)    Statement  in  Caption  of  Pleading,   1000. 
(ee)    Statement     in     Original,     but     Not     in 

Amended,   Pleadings,    1001. 
(ff)    Statement  in  Joinder  in  Demurrer,  1001. 
(gg)   Statement  in  Summons,  1001. 
ee.  Actions  by  or   against   Artificial    Bodies,    1001. 
(aa)   Corporations,  1001. 
(bb)   Joint-Stock  Companies,   1003. 
(cc)   Associations,    1003. 
(dd)   Partnerships,   1003. 
(ee)   Unincorporated  Board,  1004. 
ff.  Suits   by   Stockholders   on   Behalf  of   Corpora- 
tion, 1004. 
gg.  Suits  by  Assignees,   1004. 

(c)  Amendment  of  Averments,  1005. 

(d)  Denial  of  Averments,   1005. 

(4)  Amount  in  Controversy,  1005. 

(a)   Necessity  and  Sufficiency  of  Averments,  1005. 
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(b)   Amendment  of  Averments,  1006. 
(5)   Averments  as  to  Avenue.  1006. 
h.  Objections  to  Jurisdiction,  1006. 

D.  Circuit  Court  of  Appeals,  1006. 

E.  Supreme  Court,  1006. 

1.  Jurisdiction,   1006. 

a.  Original  Jurisdiction,  1006. 

(1)  Origin  and  Nature,  1006. 

(2)  Construction  of  Grant  of  Jurisdiction,  1007. 

(3)  Power  of  Congress  to  Restrict  or  Extend,  1007. 

(4)  To  What  Cases  Jurisdiction  Extends,  1007. 

(a)  In  General,  1007. 

(b)  Cases   Affecting   Ambassadors,    Ministers   or   Con- 

suls, 1008. 

(c)  Cases  to  Which  State  Is  a  Part)-,  1008. 

aa.  Necessity  for  State  to  Be  Real  Party,  1008. 
bb.  Necessity   for   Properly   Organized   State    Gov- 
ernment, 1008. 
cc.  Political  Questions,  1008. 
dd.  Suits  between  States,  1009. 
(aa)   General  Rule,  1009. 
(bb)   Necessity    for    State    to    Be    Pecuniarily 

Interested,   1009. 
(cc)   Controversy   Must    Be   Directly  between 

States.  1010. 
(dd)   Nature  and  Object  of  Suit,   1010. 
•  aaa.  In  General,   1010. 
bbb.  Suits  to  Enforce  State  Bonds,   1010. 
ccc.  Suits  for  Recovery  of  Debts  and  for 

Accounting.    1011. 
ddd.  Preventing       Pollution      of      Water- 
courses,   1011. 
eee.  Preventing     Unreasonable     Use     of 
j£/  Waters  of  Stream,   1011. 

/  fff.  Controversies  as  to  Boundaries,  1012. 

^.       i,  ggg.  Abuse   of   Powers   bv   State   Officers. 

1012. 
hhh.  Transfer  of  Cause  of  Action  to  State 
for  Purpose  of  Suit,  1013. 
ee.  Suits  between  State  and  United  States,  1013. 
ff.  Suits    between    States    and    Citizens    of    Other 
States  or  Aliens,  1014. 
(aa)   Suits  by  State,  1014. 
aaa.  General  Rule,  1014. 
bbb.  Reason    fcr   Jurisdiction,    1015. 
ccc.  Citizenship    of    Defendant,    1015. 
ddd.  Jurisdiction  as  Dependent  on  Nature 
of  Relief  Sought,   1015. 
(aaa)   In  General,  1015. 
(bbb)    Suits     to      Protect      Propertv 

Rights,    1016. 
(ccc)   Actions      to     Enforce     Penal 

Laws  of  State,   1016. 
(ddd)   Injunction    against   Nuisances, 

1016. 
(eee)   Injunction     aeainst      Obstruc- 
tion to  Navigation,  1016. 
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(bbj    Suits  against  State,   1016. 
gg.  Suits  between  State  and  Its  Citizens,  1017. 
hh.  Suits  by  Indian  Tribes  or  Nations,  1017. 
ii.  Suits   by   Corporation    of    Which    State    Is    a 
Shareholder,  1017. 

(d)  Prize  Cases,   1017. 

(e)  Ancillary  Jurisdiction,   1018. 

(f)  Consent  as  Conferring  Jurisdiction,   1018. 

(g)  Jurisdiction  with  Respect  to    Extraordinary  Rem- 

edies, 1018. 
(h)   Jurisdiction   as  Dependent  on   Amount   in   Contro- 
versy,  1018. 
(5)   Concurrent  Jurisdiction  of  Inferior  Courts,   1018. 
b.  Appellate  Jurisdiction,  1018. 
2.  Procedure,  1018. 

a.  In  Exercise  of  Original  Jurisdiction,  1018. 

(1)  Leave  to  File  Bill,  1018. 

(2)  Mode  of  Proceeding,   1019. 

(3)  Appearance  by  Defendant,  1020. 

(4)  Process,  1020. 

(a)  In  General,  1020. 

(b)  On   Whom  Served,   1020. 

(c)  Time  of  Service,  1020. 

(d)  Sufficiency  of   Service,    1021. 

(5)  Proceeding  in  Absence  of  Party,   1021. 

(6)  Pleading,  1021. 

(a)  In  General,  1021. 

(b)  Time  of  Filing  Answer,  1021. 

(7)  Reference,  1021. 

(8)  Costs,  1021. 

b.  In  Exercise  of  Appellate  Jurisdiction,  1021. 
F.  Court  of  Claims,  1021. 

1.  Establishment  and  Nature,  1021. 

a.  Power  to  Establish,   1021. 

b.  Object  of  Establishment,  1022. 

c.  Nature,  1022. 

2.  Jurisdiction,   1022. 

a.  Jurisdiction  Dependent  on  Statute,  1022. 

b.  Construction  of  Statute,   1022. 

c.  Power  of  Congress  to  Restrict  Jurisdiction,   1023. 

d.  Prerequisites  to  Jurisdiction,  1023. 

e.  Nature  and  Extent  of  Jurisdiction.   1023. 

(1)   Under  General  Statute,   1023. 

(a)  In  General,  1023. 

(b)  Actions  on   Contracts,   1024. 

(c)  Actions  for  Torts,   1025. 

(d)  Civil  War  Claims,   1026. 

(e)  Claims   Dependent   on   or   Growing  Out  of   Treat- 

ies, 1027. 

(f)  Claims    for     Property     Taken     for     Public     Use, 

1029. 
aa.  Property   to     Which     Government   Asserts    No 

Title,  1029. 
bb.  Propertv  to  Which   Government  Asserts  Title 
1029.' 

(g)  Claims  for  Salary  and  Fees,   1030. 
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(h)   Claims  for  Salvage,  1030. 

(ij   Claims  for  Use  of  Patent  by  United  States,  1030. 
(j)   Recovery   Back  of   Payments,    1031. 
aa.  Voluntary   Payments,    1031. 
bb.  Recovery    Back    of    Taxes  or  Revenue    Paid, 

1031. 
cc.  Recovery   Back  of  Penalties   Imposed,   1033. 
(k)   Equitable   Jurisdiction,    1033. 
aa.  In  General,   1033. 
bb.  Reformation  of   Contracts,   1033. 
(1)   Claims    for    Property   Impressed    into   Service    of 
United  States,   1033. 
(m)   Actions   for   Drawbacks,    1034. 
(n)   Claims   for  Nominal  Damages,   1034. 
(o)   Claims  of  State  for  Share  in  Proceeds  of  Sale  of 

Public  Lands,   1034. 
(p)   Enforcement     of    Judgment      Recovered      against 

Revenue  Collector,  1034. 
(q)   Rejected   Claims,   1034. 

(r)   Recovery  of  Excess  Paid   for  Public  Lands,   1034. 
(s)   Suit    to     Determine     \A'hcther     Prior     Judgment 

Properly   Executed,    1034. 
ft)   Set-Off,  Counterclaim,  etc.,   1035. 

(2)  Under  Special   Statutes,   1035.  s 

(a)  In  General,  1035. 

(b)  EtTect  of  Submission  of  Claims,  1036. 

(c)  Suits    under    Abandoned    and    Captured    Propertv 

Act,  1036. 

(d)  Claims  for  Indian  Depredations,  1036. 
aa.  In  General,  1036. 

bb.  Necessity    for    Tribe    to    Be   in    Amity    with 

United  States,   1036. 
cc.  Citizenship   of   Claimant,    1037. 
dd.  Depredation     Must      Have     Been      Committed 

within  United   States,   1037. 
ee.  Depredations   on   Property  within   Reservation, 

1038. 
ff.  Depredation    Must   Not   Have    Been   by    Tribe 

or  Band,  1038. 
gg.  Consequential      Damages     to      Property      Not 

Taken    or    Destroyed,    1038. 
hh.  Claims  Accruing   Prior  to  July    1,   1865,    1038. 

(e)  Claims     by     Indians      for      Depredations      against 

Them,    1038. 
(f)  Claims  by  Indian  Tribes,   1039. 
(g)   French   Spoliation   Claims,   1040. 
(h)   Claims   for  Property  Impressed  by  Army,   1040. 
(i)   Equitable    Jurisdiction,    1040. 

aa.  In   General,    1040. 

bb.  Reformation  of  Contracts,   1041. 
(j)   Action   for  Recovery  of  Rents,    1041. 

(3)  Transmission    of     Claims    by    Executive     Departments, 

1042. 

(a)  In  General,  1042. 

(b)  Under   §    1063    of   Revised   Statutes,    1042. 

(c)  Under   Bowman   Act,   1042. 

(d)  Under  Tucker  Act,   1043. 
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(4)  Specific  Statutory  Remedies    as   Defeating   Jurisdiction, 

1043.  .        r     ■  .■    ■ 

(5)  Compromise   or    Settlement    as    Defeatmg   Jurisdiction, 

1043. 

(6)  Loyalty  of   Claimant,   1043. 

(7)  Repeal  of  Jurisdictional  Statute,   1043. 

(8)  Concurrent  Jurisdiction  of  District  and  Circuit  Courts, 

1044. 
3.  Procedure,   1045. 

a.  Parties,   1045. 

(1)  In  General,  1045. 

(2)  Actions   for   Indian  Depredations,   1045. 

b.  Pleadings,  1045. 

(1)  In   General,    1045. 

(2)  Actions   for   Indian  Depredations,   1046. 

c.  Evidence,   1046. 

(1)  Ordinary  Rules  of  Evidence  Govern,   1046. 

(2)  Burden   of    Proof,    1046. 

(a)  In  General,    1046. 

(b)  Action   under   Abandoned   and   Captured   Property 

Act,  1046. 

d.  Limitation   of   Actions,   1046. 

e.  Issues,    1046. 

f.  Variance,   1047. 

g.  Findings,    1047. 
b.  Reference,   1047. 

i.  Rules   of   Decision,    1047. 
j.  Judgment,    1047. 

(1)  In  General,   1047. 

(2)  Actions   for   Indian   Depredations,    1048. 
k.  New  Trials,   1048. 

G.  Court  of  Private  Land  Claims,  1048. 

H.  Courts   Establisbed  by  Continental   Congress,   1048. 

I.  Provisional   Courts   Established   by   Military   Authorities,   1048. 

J.  State  Laws  as  Rules  of  Decision  in  Federal  Courts,  1049. 

1.  Statutory   Provision,   1049. 

2.  Reason  of  Rule,  1049. 

3.  Rule  Not  Dependent  on  Statute,  1050. 

4.  Rule  Compared  with  Rule  of  Stare  Decisis,  1050. 

5.  In  What  Proceedings  State  Laws  Apply,  1050. 

a.  "Trials  at  Common  Law,"   1050. 

(1)  In   General,   1050. 

(2)  Meaning  of   Phrase   "Trials   at   Common   Law,"    lOoO. 

b.  Proceedings   in   Admiralty,    1050. 

c.  Proceedings  in  Equity,   1051. 

d.  In    Criminal   Cases,    1051. 

6.  What  Are  "Laws"  of  States,   1051. 

7  State  Laws   Interfering  with   or   Restricting  Federal   Jurisdiction, 

1052. 

8  Character   of   Decisions   Which   Are   Binding  on   Federal   Courts, 

1052. 

a.  Necessity  for  Decision  to  Be  on   Same  Point,   1052. 

b.  Variations  in   State  Decisions,  1052. 

c.  Decision  of  Court  Other  than  One  of  Last  Resort,   1052. 

d.  Questions  Discussed,  but  Not  Involved  or   Decided,    1052. 

e.  Decision    Distinguishing   Earlier    Decisions,    1052. 
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f.  Decision  Rendered  by  Divided  Court,  1052. 

g.  Presumption    That     State     Decision    Embodies   Judgment    of 

Court,  1053. 
h.  Decision  as  to  Construction  of  Statutes,  Must  Present  Clear 

Case  of  Construction,  1053. 
i.  Headnote  Not  Supported  by  Opinion,   1053. 
j.  Decision  of  Recently  Admitted   State  as  Binding  on  Appeal 

from  Territory,   1053. 
9.  Right  of  Federal  Court  to  Exercise  Independent  Judgment,   1053. 

a.  In  Absence  of  Decision  by  State  Court,   1053. 

(1)  In  General,   1053. 

(2)  Effect    of    Subsequent     Contrary    Decision    by     State 

Court,   1055. 

b.  Accrual  of  Rights  before  Decision  by  State  Court,  1055. 

10.  Change   of   Decision   by   State   Court,    1055. 

a.  General  Rule,   1055. 

b.  Where   Rights   Have   Accrued    under   Prior    Decisions,    1056. 

c.  Change  after  Decision  by  Circuit  Court,  1057. 

11.  Departure  of  Federal  Court  from  Unknown  State  Rules,  1057. 

12.  Leaning  of   Federal   Courts   towards  Agreement   with   State   De- 

cisions, 1058. 

13.  Upon    What    Questions    or    Matters    State   Laws    and    Decisions 

Govern,  1058. 

a.  Questions  of  General  Law,  1058. 

b.  Questions  of  Local  Law,   1058. 

c.  Particular  Questions  or   Matters,    1059. 

(1)  Actions,    1059. 

(a)  In  General,   1059. 

(b)  Right  of  Actions  Given  by  State  Laws,  1059. 
aa.  In    General,    1059. 

bb.  Rights   of   Equitable   Nature,    1060. 

cc.  Rights  Enforceable  in   Admiralty,   1060. 
dd.  Ejectment   on    Equitable   Title,    1060. 

ee.  Powers  of  Court  Giving  Effect  to  State  Rem- 
edies,   1060. 

(c)  Demand  as  Prerequisite  to  Action,   1060. 

(d)  Equitable    Defenses,    1060. 

''e)   Abatement  of   Suits  or   Actions.    1060. 

(2)  Administration  of  Decedent's  Estate,   1060. 
(o)   Assignments,    1061. 

(4)  Assignments  for  Benefit  of  Creditors,  1062. 

(5)  Attachment  and  Garnishment,   1062. 

(6)  Attorneys,  1063. 

(7)  Bills,   Notes  and   Checks,    1063. 

(8)  Carriers,   1064. 

(a)  In  General,   1064. 

(b)  What    Constitutes    a    Contract    for   Through    Car- 

riage,  1064. 
fc)   Exemptions    from    Liability    for   Negligence,    1064. 

(d)  Liability    for    Punitive    or    Exemplary    Damages, 

1065. 

(e)  Regulation  of  Rates,   1065. 

(f)  At  What   Stations  Train   Must   Stop,    1065. 

(9)  Commercial    Law,    1065. 
(10)    Court-;.    1066. 

(a)  Organization    and    Constitution,    1066. 

(b)  Jurisdiction,   1066. 
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[\l]   ^rsrctiorof 'Stt  constitution  or  Laws,  1066. 

\l\   Con^t^tt 'considered  as  Part  of  Statute^   1068. 
^(c)   Consislency    of     Statute    with    State   Constitution, 

(d)  Construction   of    State    Constitution,    1069. 
aa.  In  General,   1069. 

bb.  Validity    of    Constitution,    1069._ 
cc.  Whether    Constitutional    Provisions    Are    belt- 
Executing,   1069. 

(e)  What  Constitutes  "Construction"  of  a  State  Law, 

(f)  DedsL   as   to  What  Are  Laws  of   State,     1069. 
aa.  In   General,    1069. 

bb.  Legality  of   Enactment,   1070. 

(g)  Deci^imri's^TNature,    Operation   and   Effect   of 
^^'       State  Laws,    1071.  . 

aa  Whether   Public  or   Private,   1071. 

bb  Whether   Mandatory  or   Permissive,   1071. 

cc  Whether   Statute  a  Revenue   Measure,    1071. 

dd  Whether  Statute  of  a  Penal  Nature.  1071 

ee  That    Several    Statutes    Are    in    Pan    Materia, 

1071.  .        .„-^ 

ff.  Whether    Statute   Retroactive,    107Z. 
L    Separability    of    Legal    from    Illegal    Parts    of 
""         Statute,    1072. 
hh    Time   of   Taking  Effect,    1072. 
(h)   Effect  Where  Several  State  Courts  Differ  m  Con- 
struing Similar  Statutes,  1072. 
(i)   Statute  Adopted  by  State  from   Act  of  Congress, 

(j)   Stluite    Claimed    to    Be  in    Conflict  with  Federal 
Constitution,    1073. 
aa    In   General,    1073.  r  -r   . 

-bb.  Statute  Claimed  to  Be  a  Regulation  of  Inter- 
state  Commerce,   1073. 
rk^  Effect  of  Repeal  of  Statute,  1074. 
(1)   State   Construction    Contrary  to   General   Constitu- 
tional Law,   1074.  .  .     ,   ^   ,.  .p,-r 
(m)   Construction  of  Mumcipal  Ordinances,   107b. 

(13)  Contracts,   1075. 

(a)  Consideration,   1075.  _ 

(b)  Construction   and   Operation,    10/0. 

(14)  Corporations,    1076      ; 

(a)  Creation   and  Existence,   1076. 

(b)  Powers,  1076. 

(c)  Construction   of   Charter,   1076. 

(d)  Statute  Limiting  Debts  of  Corporation,   1077. 

{]]  SrXf  Xrr:  Ref  ;  o.  Person..    ,077. 

(g)   Statutory  Liability  of   Stockholders,   1077. 

(15)  Criminal  Law,  1078. 

(16)  Damages,  1079.  . 

(17)  Death  by  Wrongful  Act,  1070_ 

(18)  Descent  and  Distribution,   10/ J. 

(19)  Eminent  Domain,  1080. 
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(20)  Elections,  1080. 

(21)  Evidence.   1080. 

(a)  In  Civil  Cases,  1080. 

aa.  In  Absence  of   Legislation   by  Congress,    1080. 
(aa)   General   Rule,    1080. 
(bb)   In  What  Cases  State  Rules  Obtain,  1081. 
aaa.  Where    Federal     Jurisdiction    Exclu- 
sive, 1081. 
bbb.  Cases    Involving    Questions    of    Gen- 
eral Law,  1081. 
(cc)   In  What  Respect    State    Rules    Obtain, 
1081. 
aaa.  Admissibilitv,  1081. 

(aaa)   General  Rule,  1081. 
(bbb)    Secondary  Evidence,   1082. 
(ccc)   Depositions,   1082. 
(ddd)    Proof  of  Foreign  Laws,  1082. 
bbb.  Competency   of    Witnesses,    1082. 
ccc.  Judicial    Notice,    1083. 
ddd.  Privileged    Communications,    1083. 
eee.  Surgical   Examination   of   Plaintiff  in 

Personal   Injury   Cases,    1083. 
fff.  Weight   and    Sufficiency,    1084. 
bb.  Exclusiveness    of    Rules    Prescribed    by    Con- 
gress,   1084. 
(aa)   In  General,   1084. 
(bb)  Admissibility,   1084. 
(cc)   ]\Iode   of   Procuring   Evidence,    1084. 
aaa.  In  General,   1084. 
bbb.  Examination   of   Party   before   Trial, 

1084. 
ccc.  Surgical   Examination  of   Plaintiff'  in 
Personal    Injury    Cases.    1085. 
(dd)   Competency  of  Witne'sses,   1085. 

(b)  In  Criminal  Cases,   1085. 

(22)  Executions,  1086. 

{2Z)   Federal  Ouestions,   1086. 

(a)  In    General,    1086.  • 

(b)  Impairment  of  Obligation  of  Contracts,   1087. 

(c)  Denial  of  Due  Process  of  Law,  1087. 

(24)  Fraudulent  and  Voluntary  Conveyances,   1087. 

(25)  Interest  and   Usury,    1087. 

(a)  Interest,  1087. 

(b)  Usury.   1088. 

(26)  Intoxicating   Liquors,    1088. 

(27)  Insurance.   1088. 

(a)  Construction  of   Insurance   Policy.   1088. 

(b)  Construction     of     Statutes     Regulating     Insurance, 

1088. 

(28)  Judgments,   1088. 

(a)  Entry  Nunc  Pro  Tunc,  1088. 

(b)  Recording,  1089. 

(c)  Correction   or    Setting   Aside,    1089. 

(d)  Interest   on   Judgment,    1089. 

(e)  Conclusiveness.    1089. 
aa.  In  General.  1089. 

■    bb.  In  Ejectment,   1089. 
cc.  Cojlateral   Attack,   1090. 
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(f)  Lien,   1090. 

(g)  Operation    as    Conveyance,    1091. 

(29)  Judicial  Sales,  1091. 

(30)  Juries,   1091. 

(31)  Limitation   of   Actions   and   Adverse    Possession,    1091. 

(a)  Effect  of  State  Statute  on  Proceedings  in  Federal 

Court,    1091. 
aa.  In  Absence  of  Limitations  Provided  by  Act  of 
Congress,   1091. 
(aa)   In  General,   1091. 
(bb)   Actions    for    Recovery    of    Real    Estate, 

1092. 
(cc)   Enforcement   of   Judgments,    1092. 
(dd)    Suits   to   Enforce   Statutory  Liability  of 
Stockholders,    1092. 
aaa.  In  General,  1092. 
bbb.  Stockholders     in      National      Banks, 
1092. 
(ee)    Suits  for  Infringement  of  Patents,  1093. 
(ff)   Claims  against  Decedent's  Estates,  1093. 
(gg)   Actions  by  United  States,  1093. 
bb.  Exclusiveness  of  Limitations  Provided  by  Act 
of  Congress,  1093. 
(aa)   In   General,    1093. 

(bb)   Action    for    Recovery    Back  of    Duties, 
1093. 

(b)  Effect  of    State  Decisions    Construing   Statute    of 

Limitations,  1093. 
aa.  In  General,  1093. 

bb.  Decisions  as  to    When   Statute  Applies,    1094. 
cc.  Decisions  as  to  When  Statute  Begins  to  Run, 

1094. 
dd.  Decisions  as  to  Who  May  Raise  Defense,  1094. 
ee.  Decisions  Construing  Exception  as  to  Persons 

"Beyond  the   Seas,"   1094. 
ff.  Decisions    as  to  What    Will    Arrest,  or    Stop 

Running  of.   Statute,   1095. 
gg.  Decisions  as  to  Revival  of  Right  of  Action  by 

New   Promises,   1095. 
hh.  Decisions  as  to  Necessity  of  Pleading  Statute, 

1095. 

(c)  Adverse  Possession,  1095. 

(32)  Master  and  Servant,   1096. 

{33)   Municipal  Corporations  and  Counties,   1096. 

(a)  Construction  of  Statutes,  1096. 

(b)  Powers,   1097. 

(c)  Liabilities,    1097. 

(d)  Legislative  Control,   1097. 

(e)  Boundaries  and   Limits,   1098. 

(f)  Aid  to  Railroads,  1098. 

(g)  Bonds  and  Securities,  1098. 

aa.  Decision   of    State    Court   Rendered   before   Is- 
suance of  Bonds,  1098. 
(aa)   General   Rule,   1098. 
(bb)   Constitutionality  of   Statutes,    1098. 
(cc)   Construction  of  Statutes,   1099. 
(dd)   Power   to   Issue,    1099. 
(ee)   Regularity .  of   Issuance,   1100. 
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(ff)   Power  to  Ratify  by  Subsequent  Legisla- 
tion,  1100. 
{gg)  Rights  of   Holders,   1100. 
bb.  Decision    of    State    Court    Rendered    after    Is- 
suance of  Bonds,   1100. 
(aa)   Power    to    Issue    and    Regularity    of    Is- 
suance,   1100. 
(bb)   Power   to    Validate    Illegal    Issue,    1101. 
cc.  Decision   Rendered   after   Issuance   and  before 

Transfer,    1101. 
dd.  Change  of  Decision  by  State  Court,   1102. 

(aa)   Change  before  Issuance  of  Bonds,   1102. 
(bb)   Change  after  Issuance  of  Bonds,  1102. 
(34)   Monopolies  and  Trusts,  1103. 
{Zo)   Negligence,    1103. 
(36)   Personalty,  1103. 

(a)  Sales  or  Transfers,  1103. 

(b)  Mortgages  or  Liens,   1103. 
{Z7)   Practice  and  Procedure,   1104. 

(a)  In  General,  1104. 

(b)  Construction  of   State   Practice  Acts,   1104. 

(38)  Public  Officers,  1106. 

(39)  Real  Estate,  1106. 

(a)  In  General,   1106. 

(b)  Deeds,   1108. 

aa.  Acknowledgment,    1108. 
bb.  Form  and  Sufficiency.  1108. 
cc.  Construction  and  Operation,   1108. 
dd.  Recording,  1109. 

(c)  Mortgages,   1109. 

aa.  In  General,   1109. 

bb.  Validity    of    Stipulation   for    Attorney's    Fees, 

1109. 
cc.  Transactions  Either  Mortgages  or   Sales,   1109. 
dd.  Recording,  1109. 
ee.  Advertisement   of   Sale,   1110. 
ff.  Redemption    on    Foreclosure,    1110. 

(aa)   Right  to   Redeem,    1110. 

(bb)   Mode   of   Securing   Right,    1110. 

(cc)   Remedy   upon    Failure    of   Court    to   Al- 
low  Right  of  Redemption,   1110. 

(d)  -Order  of   Subjecting  Lands   Sold  in  Parcels   Sub- 

ject to  Lien,  1111. 

(e)  Estates,  1111. 

(f)  Improvements,   1111. 

(g)  Vendor's   Lien,    1111. 

(h)    Sale  of  and  for  Taxes,  1112. 
(i)   Grants  of  Public  Lands.   1112. 

aa.  Grants  by   State,   1112. 

bb.  Grants   by   General  Government,   1113. 
(j)   Riparian  Rights,   1113. 
(k)   Dedication,   1113. 
(1)   Sale  of  Lands  of  Persons  under  Disability,   1114. 

(40)  State,  1114. 

(a)  Powers    of    State,    1114. 

aa.  To  Grant  Franchises,  1114. 

bb.  To  Create  or  Supersede  State  Agency,  1115. 

(b)  Compacts    between    States     1115. 
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(41)  Separate  Estate  of  Married   Women,   1115. 

(42)  Set-Off,   Recoupment   and    Counterclaim,    1115. 

(43)  Status  of  Persons  Domiciled  in  State,   1116. 

(a)  In   General,   1116. 

(b)  Marriage,   1116. 

(c)  Slaves  and  Slavery,  1116. 

(44)  Summons  and  Process,   1116. 

(45)  Taxation  and   Assessment,   1116. 

(a)  Taxation,  1116. 

aa.  In  General.  1116. 

bb.  Construction  of   State  Laws    as    Binding  Fed- 
eral Courts,   1117. 
(aa)   In  General,    1117. 
(bb)   Consistency      with      State      Constitution, 

1117. 
(cc)   Power  to  Tax,  1118. 
(dd)   Property   Subject  to  Taxation,   1118. 
(ee)   Exemption   from   Taxation,    1118. 
(ff)   Powers  of  Boards  of  Equalization,  1119. 
(gg)   Want   of   Uniformity  or   Discrimination, 

1119. 
(hh)   When    Taxes    Become   Due,    1119. 
(ii)   Medium  of  Payment,  1119. 
(jj)   Remedy  for  Collection  of  Taxes,  1119. 
(kk)    Sale  of  Land  for  Taxes,  1119. 
(11)   Remedy  of  Taxpayer,   1120. 

(b)  Assessment  for  Street  Improvements,  1120. 

(46)  Statute  of  Frauds,  1120. 

(47)  Sunday  Laws,  1121. 

(48)  Treaties,  1121. 

(49)  Waters  and  Watercourses,  1121. 

(a)  Surface  Waters,  1121. 

(b)  Navigable  Waters,  1121. 

(50)  Wills,  1121. 

(a)  Execution,  1121. 

(b)  Validity  of  Decree  Setting  Aside  Will,  1121. 

(c)  Construction,  1122. 
K.  Forms  and  Modes  of  Proceeding,  1122. 

1.  Nature  of  Remedies  in  United  States  Courts,   1122. 

a.  In  General,  1122. 

b.  Preservation  of  Distinction  between  Law  and  Equity,  1123. 

2.  Power  to  Regulate  Procedure  in  United  States  Courts,  1123.   . 

a.  Power  of  Congress,   1123. 

b.  Power  of  State,  1123. 

3.  Under  Practice  Conformity  Act,  1123. 

a.  In  General,  1123. 

b.  Origin   and    Purpose   of   Act.    1124. 

c.  In  What  Courts  Conformity  Required,  1125. 

(1)  Under  Original  Act  of  Congress,  1125. 

(2)  Under  Subsequent  Acts  Extending  Conformity  Act  to 

States  Admitted  Prior  to  1842.^1125. 

(3)  States  Admitted  Since  1842.  1125. 

(4)  United   States   Courts  in  Louisiana.   1125. 

(5)  United   States  Court   for  Porto  Rico,    1126. 

(a)  In  General,  1126. 

(b)  Practice  in  Attachment  Cases.   1127. 

(c)  Doctrine   of  Lis   Pendens,    1127. 

d.  Nature  and  Extent  of  Conforrriity  Required,  1127 
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e.  In  What  Causes  Conformity  Required,  1128. 

f.  Adoption  of  State  Practice  by  Rule  of  Court,  1128. 

(1)  Power  of  Court  to  Adopt  State  Practice,  1128. 

(a)  In  General,  1128. 

(b)  Court  to  Which  Cause  Removed,  1129. 

(c)  District  Court  or  District  Court  Exercising  Circuit 

Court  Powers,  1129. 

(2)  Necessity  for  Statutory  Change  in  State  Practice  to  Be 

Adopted  by  Rule  of  Court,  1129. 

(3)  Form   and   Sufficiency  of   Rules   Adopting   State   Prac- 

tice, 1130. 

(4)  Extent  and   Sufficiency  of  Adoption  of  State  Practice, 

1131. 

(5)  Effect   of   Repeal   of   State   Statute  after   Adoption   by 

Rule  of  Court,   1131. 

g.  Federal  Jurisdiction  Not  Affected  by  State  Practice,   1131. 

(1)  In  General,  1131. 

(2)  State  Statutes  Permitting  Ejectment  on  Equitable  Title, 

1132. 

(3)  State    Statute     Giving    Special     Appearance    Effect   of 

General    Appearance,    1132. 

(4)  State  Statute  Permitting  Landlord  to  Come  in  and  De- 

fend Suit  against  Tenant,   1132. 

(5)  Equity  Jurisdiction,   1133. 

h.  Duty  of  Federal  Courts  to  Follow  State  Practice,   1133. 
i.  Exclusiveness   of    Procedure   Established    by    Constitution   or 
Act  of  Congress,   1133. 

(1)  General  Rule,  1133. 

(2)  Act  Forbidding  Suits  in  Equity  Where  Legal  Remedy 

Adequate,   1133. 

(3)  Act  of  Congress  in  Relation  to  Amendments.   1134. 

(4)  Acts  of   Congress  in  Relation  to  Evidence,   1134. 

(5)  Constitutional   Right   to   Jury   Trial.    1134. 

(6)  Acts   of    Congress   in   Relation  to   Bills   of   Exceptions. 

1134. 

(7)  Acts  of  Congress  in  Relation  to  New  Trials,  1135. 

(8)  Acts  of  Congress  in  Relation  to  Review  of  Judgment 

of  Circuit  Court,  1135. 
j.  ^^"ilh  Respect  to  What  Proceedings  Conformity  Is  Required. 
1137. 

(1)  In  General,   1137. 

(2)  Practice  or  Proceedings  \M'iich  Can  Only  Be  Executed 

by  State  Courts,   1137. 

(3)  Appearance,   Summons   and  Process,    1137. 

(a)  Appearances,  1137. 

(b)  Summons  and  Process,   1137. 

(4)  Form  of  Action,  1138. 

(5)  Parties,   1138. 

•    (a)    Parties  Plaintiff.   1138. 
(b)   Parties  Defendant.   1139. 

aa.  Right  of  Landlord  to  Be  Let  in  to  Defend,  1139. 
bb.  Joinder  of   Parties   Defendant,    1139. 
cc.  Separate      Actions      against      Parties      Jointly 

Bound.   1139. 
dd.  Joint   and    Several   Judgments,    1139. 

(6)  Pleadings.    1139. 

(a)  In  General,   1139. 

(b)  Adoption  of  Code  Pleading,  1139. 
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(c)  Sufficiency  and  Effect  of  Pleadings,   1140. 
aa.  In   General,   1140. 

bb.  Petition  or  Complaint,   1«140. 
cc.  Plea  or  Answer,   1140. 

(d)  Effect  of  Denials  or  Admissions  in  Pleadings,  1140. 

(e)  Verification  of  Pleadings,   1140. 

(f)  Method  of  Raising  Defenses   or  Objections,    1141. 
aa.  Objections   to   Jurisdiction,    1141. 

bb.  Defense   of   Statute  of   Limitations,    1141. 

cc.  Objections  for  Insufficiency  of  Evidence,  1141. 

dd.  Nonsuit  or  Discontinuance,   1141. 

(g)  Amendments,   1141. 

(7)  Evidence,   1141. 

(8)  Equitable  Defenses,  1141. 

(9)  Juries,    1142. 

(a)  Qualification  and  Exemption  of  Jurors,   1141. 

(b)  Designation,   Impanelment  and   Challenge,    1142. 
aa.  In   Absence  of   Rule   Adopting   State    Practice, 

1142. 
bb.  Adoption  of  State  Practice  by  Rule  of  Court, 
1142. 

(c)  Withdrawal    and    Substitution   of   Jurors,    1143. 
(10)   Personal  Conduct  of  Judge  at  Trial,   1143. 

(11  )   Instructions,    1143. 

(12)  Verdict,  1144. 

(a)  Form   and   Effect,    1144. 

(b)  Requiring  Special  Findings,   1144. 

(c)  Taking  and   Entering,    1144. 

(d)  Verdict  on  Good  and  Bad  Counts,   1144. 

(13)  Judgments,   1144. 

(a)  Record   of  Judgments,    1144. 

(b)  Summary  Entry  of  Judgments  on   Appeal   Bonds, 

1145. 

(c)  Conclusiveness,  1145. 

(d)  Liens,  1145. 

(e)  Setting  Aside,   Modifying  or  Vacating,   1145. 

(14)  Enforcement  of  Judgment,  1145. 

(a)  Adoption  of  State  Procedure  in  General,   1145. 

(b)  General  Construction  of  Process  Act,  1146. 

(c)  Proceeding  Supplementary  to  or  in  Aid  of  Execu- 
t  tion,  1146. 

(d)  Imprisonment  or   Exemption     from     Imprisonment 

of  Judgment  Debtor,  1147. 

(e)  Homestead   Exemption   Laws,   1147. 

(f)  Compelling  Municipal  Corporation  to  Levy  Tax  to 

Pay  Judgment,   1147. 

(g)  Forthcoming  Bonds,  1147. 
(h)   Sale  under  Execution,  1148. 

(15)  New  Trials.  1148. 

(a)  In  General,  1148. 

(b)  New  Trials  in  Ejectment,  1148. 

(16)  Revival  of  Suits  or  Actions,   1148. 

(17)  Securing  Right  of  Redemption  on  Foreclosure,  1149. 

(18)  Particular   Proceedings   or   Remedies,    1149. 

(a)  Attachment,   1149. 

(b)  Bail,  1149. 

(c)  Quieting  Title  to  Real  Estate,   1150. 
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(d)  Eminent  Domain  Proceedings,  1150. 

(e)  Proceedings  against  Marshal  and  Sureties  for  De- 

fault,  1150. 
(19)   In  Criminal  Cases,  1151. 
k.  Binding  Effect  of  State  Decisions  Construing  Practice  Acts. 
^,    '  1151. 

4.  Power  to  Alter  or  Change  Practice,  1151. 
Vni.   state  Courts,  1151. 

A.  Whether  Inferior  Courts,  1151. 

B.  Jurisdiction  and  Powers,  1151. 

1.  Power  of  Congress  to  Confer  Jurisdiction,  1151. 

2.  Nature  and  Extent,  1151. 

a.  Courts  of  General  Civil  Jurisdiction,  1151. 

b.  Probate  Courts,  1152. 

c.  County  Courts,   1153. 

C.  Transfer  between  Courts,   1153. 

D.  Terms  and  Sessions,  1153. 

E.  Administration  of  Federal  Laws  by  State  Courts.  1153. 

F.  Adoption  of  Federal  Procedure  by  State  Courts,  1154. 

IX.  Territorial  Courts,  1154. 

A.  Whether  Courts  of  United  States.  1154. 

B.  Establishment,   Organization,   etc.,    1155. 

1.  In  General,  1155. 

2.  By  What  Judges  Held,  1155. 

3.  Place  of  Holding,  1155. 

C.  Powers  of  Territorial  Legislature,  1156. 

D.  Terms  and   Sessions,   1156. 

E.  Jurisdiction.  1156. 

1.  Courts   of   General   Original   Jurisdiction,    1156 

a.  Federal  Jurisdiction,   1156. 

b.  Local  Jurisdiction,   1157. 

2.  Probate  Court.  1158. 

3.  Supreme  Court,  1159. 

4.  District  Court  of  Porto  Rico,  1159. 

F.  Practice  and  Procedure,  1159. 

G.  Effect  of  Admission  of  Territory  as  State,  1161. 

1.  Effect  as  Abolishing  Territorial  Courts,   1161. 

2.  Transfer  of  Pending  Causes  on  Admission,   1161. 

a.  Necessity  for  Cause  to  Be  Pending,  1161. 

b.  To  What  Court  Transferred.   1161. 

(1)  Cases  Cognizable  in  Federal  Courts.   1161. 

(2)  Cases  Cognizable  in  State  Courts.  1162. 

(3)  Cases  Over  Which   State    and    Federal    Courts    Have 

Concurrent   Jurisdiction,    1163. 

X.  Courts  of  District  of  Columbia,   1163. 
A.  Power  of  Congress.  1163. 

P..  Whether  Courts  of  United  States,  1163. 
C.  Jurisdiction,  1164. 

1.  Civil  Jurisdiction,  1164. 

a.  Federal   Jurisdiction,   1164. 

b.  Local   Jurisdiction,   1164. 

en   In  General.  1164. 

(2)  In  What  Court  Jurisdiction  Vested,  1164. 

(3)  Nature  and  Extent  of  Jurisdiction,  1164. 

(a)  In  General,   1164. 

(b)  Probate  Jurisdiction,  1165. 

(c)  Sale  of  Infants'  Lands,  1166. 

2.  Criminal  Jurisdiction,  1166. 
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D.  Terms  of  Court,   1166. 

1.  Special  and  General  Terms,  1166. 

2.  Prolongation  of  Term,  1167. 

3.  Adjournment,    1167. 

E.  Ministerial  Court  for  District    of  Columbia,  1167. 

F.  Compensation  of  Officers,   1168. 

XI.    Courts  of  Indian  Nations  or  Tribes,  1168. 
XII.   Exclusive,  Concurrent  and  Conflicting  Jurisdiction,   1168. 

A.  Exclusive  or  Concurrent  Jurisdiction,  1168. 

1.  As  between   State  and  Federal   Courts,   1168. 

a.  General  Rules,  1168. 

b.  Suits  between  Citizens  of  Different  States,   1169. 

c.  Suits   Arising    under    Constitution,    Laws    or    Treaties,    1169. 

d.  Suits  between  Citizens  and  Aliens,   1170. 

e.  Cases   Afifecting  Ambassadors  and  Ministers,   1170. 

f.  Suits  by  United  States,  1170. 

g.  Suits  in  Admiralty,  1170. 

h.  Suits   by   States  against   Citizens  of   Other   States   or   Aliens, 

1170. 
i.  Over  Lands  Ceded  to  United  States,  1170. 

2.  As  between  Several  Federal  Courts,  1170. 

3.  Concurrent  Jurisdiction  of  Law  and  Equity,   1170. 

B.  Conflict  between  Courts  of  Concurrent  Jurisdiction,   1170. 

1.  Retention  of  Jurisdiction  by  Court  First  Acquiring  It,   1170. 

a.  In  General,  1170. 

b.  Necessity  for  Identity  of  Causes,   1171. 

c.  Property  in  Custody  of  Court,  1172. 

(1)  General  Rule,  1172. 

(2)  Mode  of  Procuring  Custody,  1172. 

(a)  In  General,  1172. 

(b)  Seizure  under  Execution,   1173. 

(c)  Seizure    under    Attachment.    1173. 
Cd)   Appointment  of  Receiver,  1173. 

(3)  EfTcct  Where  First   Seizure  Is  Void,   1173. 

(4)  Actions  for  Wrongful  Seizure,   1173. 

d.  Application  of   Rules  as  between   State  and   Federal   Courts, 

1173. 

(1)  In  General,  1173. 

(2)  Property  in  Custody  of  Federal  Court,  1173. 

(3)  Property  in  Custody  of  State  Court,  1175. 

(4)  Conflict  between  Federal   and   Probate  Courts,   1176. 

(5)  r>ankruptcy  Proceedinsfs,  1177. 

(6)  In  Criminal  Cases,   1177. 

2.  Term^'nition  of  Proceeding  in  Court  First  Acauiring  Jurisdiction, 

1177.  _ 

3.  Injunction  against  Judgment  or  Proceedings.  1177. 

C.  Conflict  between  Civil  and  Military  Courts,   1178. 

CROSS  REFERENCES. 
See  the  titles  Abatement,  Revival  and  Survival,  vol.  1.  p.  12;  Actions, 
vol.  1.  p.  96;  Admiralty,  vol.  1,  p.  119;  Aliens,  vol.  1.  p.  210;  Ambassadors 
AND  Consuls,  vol.  1,  p.  273;  Appeal  and  Error,  vol.  1.  p.  333;  Appearances, 
vol.  2,  p.  429;  Attachment  and  Garnishment,  vol.  2,  p.  660;  Attorney  and 
Client,  vol.  2,  d.  703  ;  Certiorari,  vol.  3,  p.  655 :  Chambers  and  Vacation, 
vol.  3.  p.  666;  Citizenship,  vol.  3.  p.  788;  Civil  Rights,  vol.  3.  p.  814;  Con- 
stitutional Law,  ante,  p.  1  ;  Costs,  ante,  p.  802 ;  District  oe  Columbia  ;  Di- 
vorce AND  Alimony;  Evidence;  Executions;  Extradition;  Judgments 
and  Decrees;    Jurisdiction;    Justice  oe  the  Peace;    Opinions  of  Courts; 
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Orders  of  Court  ;  Payment  into  Court  ;  Receivers  ;  Reports  and  Re- 
porters; Territories;  United  States  Commissioners;  United  States 
Marshals. 

As  to  objections  for  want  of  jurisdiction,  see  the  titles  Abatement,  Revival 
and  Survival,  vol.  1,  p.  12;  Demurrers;  Dismissal,  Discontinuance  and 
Nonsuit.  As  to  the  necessity  for  existence  of  actual  controversy,  see  the 
title  Appeal  and  Error,  vol.  1,  p.  789;  vol.  2,  pp.  289,  378,  397.  And  see  the 
title  Dismissal,  Discontinuance  and  Nonsuit.  As  to  the  opinion  of  courts, 
see  the  titles  Appeal  and  Error,  vol.  1,  p.  ZZZ\  Opinions  of  Courts;  Reports 
and  Reporters.  As  to  the  separation  and  independence  of  the  judicial  from  the 
other  departments  of  the  government,  see  the  title  Constitutional  Law^,  ante,  p. 
1.  As  to  criminal  jurisdiction,  see  the  title  Criminal  Law.  As  to  objections  to 
jurisdiction  in  equity,  see  the  title  Equity.  As  to  equitable  jurisdiction,  includ- 
ing that  of  United  States  courts,  see  the  title  Equity.  As  to  jurisdiction  in  ha- 
beas corpus  cases,  see  the  title  Habeas  Corpus.  As  to  jurisdiction  over  Indian 
country,  see  the  title  Indians.  As  to  jurisdiction  in  injunction  proceedings,  see 
the  title  Injunctions.  As  to  judges,  see  the  title  Judges.  As  to  modes  of  ac- 
quiring jurisdiction,  see  the  titles  Jurisdiction;  Summons  and  Process.  As 
to  consent  as  conferring  jurisdiction,  see  the  title  Jurisdiction.  As  to  territorial 
limitations  on  jurisdiction,  see  the  title  Jurisdiction.  As  to  waiver  of  objec- 
tions to  jurisdiction,  see  the  title  Jurisdiction.  As  to  jurisdiction  in  mandamus 
proceedings,  see  the  title  Mandamus.  As  to  court  martial  and  military  courts, 
see  the  title  Military  Law.  As  to  court  of  private  land  claims,  see  the  title 
Public  Lands.  As  to  power  of  court  as  to  amendment  of  records,  see  the  title 
Records.  As  to  removal  of  causes,  see  the  title  Removal  of  Causes.  As  to 
rules  of  court,  see  the  title  Rules  of  Court.  As  to  district  or  place  of  suing, 
where  jurisdiction  exists,  see  the  title  Venue. 

I.    Definitions  and  Distinctions. 

A.  Definitions — 1.  Courts. — A  court  is  a  place  in  which  justice  is  ju- 
dicially administered.  It  is  the  exercise  of  judicial  power,  by  the  proper  of- 
ficer or  officers,  at  a  time  and  place  appointed  by  law.^  A  board  of  commis- 
sioners  for   the   settlement  of   private   land   claims,^   extradition   commissioner,^ 

1.  Definition  of  court. — Todd  v.  United  Probate    court    as    "county    court." — As 

States,  158  U.  S.  278,  284,  39  L.  Ed.  982.  probate  courts  in  Mississippi  are  organized 

"Bouvier   says    (Law   Diet.)    in  giving  a  for    each    county,   and    are    courts    of   rec- 

definition  of  the  word  'court'  and  the  dif-  ord,    having   a    seal,    the    judge    thereof   is 

ferent  styles   of  court,  'that  the  one  com-  "a    judge    of   a    county    court"    within    the 

mon    and    essential    feature    in    all    courts  meaning  of  an  act  of  congress  permitting 

is  a  judge  or  judges — so  essential,  indeed,  depositions    in    evidence    which    are    taken 

that    they    are    even    called    the    court    as  before  "a  judge  of  a  county  court."     Fow- 

distinguished     from     the     accessory     and  ler  v.  Merrill,  11  How.  375,  393,  13  L.  Ed. 

subordinate  officers.'     So,  too,  in   Bacon's  736. 

Abridgement,  a  court  is  defined  as  an  in-  Courts  of  ordinary  in  Georgia  are 
corporeal  political  being,  which  requires  courts  of  original,  exclusive  and  general 
for  its  existence  the  presence  of  the  jurisdiction  over  decedents'  estates.  Veach 
judges."  Dissenting  opinion  in  United  v.  Rice,  131  U.  S.  293,  314,  33  L.  Ed.  163. 
States  V.  Finnell,  185  U.  S.  236,  248,  46  L.  The  ordinary,  in  South  Carolina,  is  the 
Ed.  890  (where  several  definitions  from  court  in  which  wills  are  proved;  in  which 
decisions  of  state  courts  are  quoted  with  letters  testamentary  and  letters  of  ad- 
approval),  ministration  are  granted.  He  judges 
County  courts  defined.— See  the  title  whether  the  applicant  be  entitled  to  ad- 
COUNTIES,  ante,  p.  825.  ministration  or  not,  and  rejects  or  ad- 
Circuit  court  as  "court  of  common-  mits  the  claim,  according  to  his  opinion 
wealth." — The  circuit  court  of  the  United  of  the  law.  Griffith  v.  Frazier,  8  Cranch 
States  is   "a   court   of  the   commonwealth"  1,  22,  3   L.   Ed.   471. 

within   the   meaning  of  the   stipulation   of  2.     Board    of    Commissioners    to    settle 

a     foreign     corporation     doing     business  private     land     claims. — United     States     v. 

within   the   state  agreeing  that  process  is-  Ritchie.   17   How.  525,   15   L.   Ed.  236. 

sued  in  any  suit  brought  in  any  court  of  3.     Extradition    commissioners    are    not 

the   commonwealth    may    be    served    upon  courts  of  the  United  States,  and  congress 

its    agents.      Ex   parte    Schollenberger,    96  may    delegate    to    the    district    courts    the 

U.   S.   369,   24   L.   Ed.   853.  power  of  appointing  them.     Rice  v.  Ames, 
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a  state  railroad  commission,'*  or  a  beard  of  special  inquiry  for  the  examination 
of  emigrants,  as  to  their  right  to  land,''  are  not  courts  in  any  proper  sense  of  that 
term. 

2.  Courts  o^  United  States. — The  courts  of  the  District  of  Columbia,^  or 
of  the  territories,'  or  those  courts  established  by  military  authority  in  conquered 
territory, s  are  not  courts  of  the  United  States. 

3.  Courts  oe  General  Jurisdiction. — A  court  of  general  jurisdiction  whose 
decisions  are  conclusive  unless  removed  to  an  appellate  court,  is  one  which  is 
competent  by  its  constitution  to  decide  on  its  own  jurisdiction,  and  to  exercise 
it  to  a  final  judgment,  without  setting  forth  in  its  proceedings  the  facts  and  evi- 
dence on  which  it  is  rendered,  and  whose  record  is  absolute  verity,  not  to  be  im- 
pugned by  averment  or  proof  to  the  contrary.^ 

4.  Courts  of  Limited  or  Inferior  Jurisdiction. — While  all  courts  from 
which  an  appeal  lies  are  inferior  courts,  in  relation  to  the  appellate  court  before 
which  their  judgment  may  be  carried,  they  are  not  inferior  courts,  in  the  tech- 
nical sense  of  those  words. ^*^    Inferior  courts  in  a  technical  sense  are  those  which 


180  U.  S.  371,  45   L.   Ed.  577.     See,  gener- 
ally, the  title  EXTRADITION. 

4.  State  railroad  commission. — The 
Mississippi  Railroad  Commission  is  not  a 
court,  but  a  mere  administrative  agency 
of  the  state.  Mississ'ppi  Railroad  Com- 
mission V.  Illinois  Cent.  R.  Co.,  203  U.  S. 
335,  51  L.  Ed.  209. 

5.  A  board  of  special  inquiry  for  the 
examination  of  immigrants,  as  to  right  to 
land,  is  an  instrument  of  executive  power, 
and  not  a  court  and  its  decisions  cannot 
constitute  res  judicata  in  a  technical  sense. 
Pearson  v.  Williams,  202  U.  S.  28],  284, 
50  L.  Ed.  1029.  See  the  titles  ALIENS, 
vol.   1,   p.   210;   RES   ADJUDICATA. 

6.  Courts  of  District  of  Columbia. — See 
post,  "Whether  Courts  of  United  States," 
X,  B. 

7.  Courts  of  territories — See  post, 
"Whether  Courts  of  United  States," 
IX,  A. 

8.  Courts  established  by  military  au- 
thority.— Ex  parte  Vallandigham,  1  Wall. 
243,  251,  17  L.  Ed.  589;  Jecker  v.  Mont- 
gomery, 13  How.  498,  515,  14  L.  Ed.  240. 
See,  generally,  the  title  MILITARY 
LAW. 

The  courts,  established  or  sanctioned  in 
Mexico  during  the  war  by  the  command- 
ers of  the  American  forces,  were  nothing 
more  than  the  agents  of  the  military 
power,  to  assist  it  in  preserving  order  in 
the  conquered  territory,  and  to  protect 
the  inhabitants  in  their  persons  and  prop- 
erty while  it  was  occupied  by  the  American 
arms.  They  were  subject  to  the  military 
power,  and  their  decisions  under  its  con- 
trol, whenever  the  commanding  officer 
thought  proper  to  interfere.  They  were 
not  courts  of  the  United  States,  and  had 
no  right  to  adjudicate  upon  a  question  of 
prize  or  no  prize.  Jecker  v.  Montgomery, 
13   How.  498,  515,  14  L.  Ed.  240. 

"Nor  is  a  military  commission  a  court 
within  the  meaning  of  the  14th  section  of 
the  judiciary  act  of  1789.  That  act  is 
denominated  to  be  one  to  establish  the 
judicial  courts  of  the  United  States,  and 
the  14th  section  declares  that  all  the  'be- 


fore mentioned  courts'  of  the  United 
States  shall  have  power  to  issue  writs  of 
scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  stat- 
ute, which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions, 
agreeably  to  the  principles  and  usages  of 
law.  The  words  in  the  section,  'the  be- 
fore mentioned'  courts,  can  only  have 
reference  to  such  courts  as  were  estab- 
lished in  the  preceding  part  of  the  act, 
and  excludes  the  idea  that  a  court  of  mili- 
tary commission  can  be  one  of  them." 
Ex  parte  Vallandigham,  1  Wall.  243,  251, 
17  L.   Ed.  589. 

9.  Courts      of     general     jurisdiction. — 

Grignon  v.  Astor,  2   How.  319,  340,   11   L. 
Ed.    283. 
The  superior  court  of  Massachusetts  is 

a  court  of  general  jurisdiction.  Randall 
V.  Brigham,  7  Wall.  523,  535,  19  L.  Ed. 
285. 

The  inferior  court  of  common  pleas  for 
the  county  of  Hunterdon,  in  the  state  of 
New  Jersey,  in  May,  1779,  had  a  general 
jurisdiction  in  all  cases  of  inquisition  for 
treason,  and  its  judgment,  although  er- 
roneous, was  not  void,  inasmuch  as  the 
court  had  jurisdiction  of  the  cause. 
Kempe  v.  Kennedv,  5  Cranch  173,  3  L. 
Ed.  70. 

A  county  court  having  authority  and 
jurisdiction  to  hear  and  determine  all 
cases  at  common  law  or  in  chancery 
within  the  counties,  and  "all  such  other 
matters  as  by  particular  statute"  may  be- 
made  cognizable  therein,  is  a  court  of 
general  jurisdiction.  Harvey  v.  Tyler,  2 
Wall.  328,  17  L.  Ed.  871. 

Status  of  United  States  courts. — See 
post,  "Courts  of  Limited  Jurisdiction," 
VII.  A,  2. 

Presumption  of  jurisdiction, — See  the 
title  JURISDICTION. 

10.  Courts  from  wrhich  appeal  may  be 
taken. — Kempe  z'.  Kennedy.  5  Cranch  17b, 
185,  3  L.  Ed.  70;  Grignon  v.  Astor,  2  How. 
319,  340,  11  L.  Ed.  283;  Ex  parte  Wat- 
kins,    3    Pet.    193,    203,    7    L.    Ed.    650;    Ex 
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are  erected  on  such  principles  that  their  judgments,  taken  alone,  are  to  be  en- 
tirely  disregarded,   and   the  proceedings   must   show   their  jurisdiction.^^ 

B.  Courts  Distinguished  from  Judges.— While  the  words  "court"  and 
"judge"  are  used  interchangeably  in  the  fedtral  statutes,i2  strictly  speaking,  a 
court  is  not  a  judge,  nor  a  judge  a  court.^s  And  a  decision  of  a  judge  at  cham- 
bers is  not  a  decision  of  a  court. ^^ 

II.    Object  of  Courts. 

The  object  in  establishing  judicial  tribunals  is  that  controversies  between  par- 
ties, which  may  be  the  subject  of  litigation,  shall  be  finally  determined.!^ 

III.    Establishment. 

No  foreign  power  can,  of  right,  institute  or  erect  any  court  of  judicature  of 
any  kind  within  the  jurisdiction  of  the  United  States,  except  such  as  is  war- 
ranted by,  and  in  pursuance  of,  treaties.^^  The  establishment  of  the  various 
courts  of  the  United  States,  District  of  Columbia,  and  of  the  territories  is 
treated  elsewhere  in  this  title. ^^ 

IV.    Terms  and  Sessions. 

A.  In  General. — In  this  country  all  courts  have  terms  and  vacations. ^^  The 
existence  of  a  term  does  not  depend  on  the  fact  that  any  business  is  transacted 
thereat.!^    The  terms  of  particular  courts  are  treated  elsewhere  in  this  title.2<^ 


parte   Lothrop,    118    U.   S.    113,   30    L.    Ed. 
108. 

Where  congress  provides  that  the  judi- 
cial power  of  a  territory  shall  be  vested  in 
a  supreme  court  and  such  inferior  courts 
as  the  legislative  council  may  by  law 
prescribe,  the  legislature  may  establish 
courts  having  jurisdiction  concurrent  with 
every  other  court  of  the  territory  pro- 
vided it  is  inferior  to  the  supreme  court. 
Ex  parte  Lothrop,  118  U.  S.  113,  30  L. 
Ed.  lOS;  American  Ins.  Co.  v.  Canter,  1 
Pet.   511,  7   L.   Ed.  243. 

11.  Inferior  courts  in  technical  sense. 
—Ex  parte  Watkins,  3  Pet.  193,  204,  7  L. 
Ed.  650;  Kempe  v.  Kennedy,  5  Cranch 
173,  3  L.  Ed.  70;  Grignon  v.  Astor,  2  How. 
319,  340,  11  L.  Ed.  283. 

An  inferior  court  in  the  technical  sense 
is  one  which  is  so  construed  that  its  judg- 
ment can  be  looked  through  for  the  facts 
and  evidence  which  are  necessary  to  sus- 
tain it,  and  whose  decision  is  not  evi- 
dence of  itself  to  show  jurisdiction  and 
its  lawful  exercise.  Grignon  v.  Astor,  2 
How.   319,  340,   11   L.   Ed.  283. 

Status  of  United  States  courts. — See 
post,  "Whether  Courts  of  Inferior  Juris- 
diction," VII,  A,  3. 

12.  Court  and  judge  interchangeable 
terms  federal  statutes. — United  States, 
Petitioner,  194  U.  S.  194,  48  L.  Ed.  931. 
See,  also,  the  title  JUDGES. 

13.  Court  distinguished  from  judge. — 
Todd  V.  United  States,  158  U.  S.  278,  284, 
39  L.  Ed.  982;  McKnight  v.  James,  155 
U  S.  685,  687,  39  L.  Ed.  310.  See,  gen- 
erally, the  title  JUDGES. 

14.  Decision  of  judge  not  decision  of 
court. — McKnight  v.  James,  155  U.  S.  685, 
687,  39  L.  Ed.  310;  Carper  v.  Fitzgerald, 
121  U.  S.  87,  30  L.   Ed.  882   (holding  that 


a  decision  of  a  judge  at  chambers  was 
not  reviewable  by  the  supreme  court, 
where  the  statute  only  gave  jurisdiction 
to  review  decisons  of  courts).  See  the 
title  APPEAL  AND  ERROR,  vol.  1,  p. 
944. 

15.  Object  of  courts. — Johnson  Co.  v. 
Wharton,  152  U.  S.  252,  257,  38  L.  Ed. 
429. 

Courts  are  instituted  to  carry  into  effect 
the  laws  of  a  country.  United  States 
Bank  v.  Owens,  2  Pet.  527,  538,  7  L.  Ed. 
508. 

16.  Power  of  foreign  power  to  estab- 
lish court  in  United  States. — The  Betsey, 
3  Dall.  6,  15,  1  L.  Ed.  485  (holding  that 
the  admiralty  jurisdiction  which  was  for- 
merly exercised  by  French  consuls,  not 
being  so   warranted,   was   not   of  right). 

17.  Establishment  of  particular  courts. 
— As  to  establishment  of  federal  courts  in 
general,  see  post,  "Organization  and  Es- 
tablishment," VII,  A,  1. 

As  to  establishment  of  court  of  claims, 
see  post,  "Establishment  and  Nature," 
VII,  F,  1. 

As  to  establishment  of  court  of  claims, 
see  post,  "Establishment,  Organization, 
etc.,"  IX,  B. 

18.  Terms  and  sessions. — Bronson  v. 
Schulten,  104  U.  S.  410,  415,  26  L.  Ed. 
797. 

19.  McDowell  v.  United  States,  159  U. 
S.   596,   600,   40   L.   Ed.   271. 

When  court  "actually  in  session"  or 
"open  for  business"  so  as  to  entitle  clerk 
to  per  diem  compensation,  see  the  title 
CLERKS  OF  COURT,  vol.  3,  p.  855. 

20.  Terms  of  particular  courts. — As  to 
terms  of  circuit  court  of  United  States,  see 
post,  "Terms  and  Sessions,"  VII.  C,  3. 

As    to    terms    of    courts    of    District    of 
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B.  Fiction  T:<.at  Term  Consists  of  but  One  Day. — The  fiction  of  the  law 
that  a  term  consists  of  but  one  day  is  tolerated  by  the  courts  only  for  the  pur- 
poses of  justice,  and  cannot  be  invoked  to  antedate  the  judicial  rejection  of  a 
claim,  so  as  to  render  operative  a  grpnt  which  would  otherwise  be  without 
effect.2i 

C.  Commencement  and  Termination. — The  time  of  the  commencement 
of  every  term,  if  there  be  half  a  dozen  a  year,  is  fixed  by  statute  and  the  end 
of  it  by  the  final  adjournment  of  the  court  for  that  term.-- 

D.  Continuance — 1.  Power  of  De  Facto  Judge. — The  orders  of  a  de  facto 
judge  continuing  a  term  from  day  to  day  are  sufficient  to  keep  the  term  alive. ^^ 

2.  Continuance  as  Closing  Term. — A  general  order  of  continuance  does 
not  of  itself  close  a  term.^^ 

E.  Adjournment. — See  the  title  Adjournments,  vol.  1,  p.  118. 

V.    Powers. 

A.  Implied  Powers. — Courts  of  limited  jurisdiction  cannot  exercise  any 
implied   powers. ^^ 

B.  Power  Over  Officers. — It  is  well  settled  that  courts  have  general  power 
and  control  over  their  own  officers."*"' 

C.  Power  to  Punish  for  Contempt. — See  the  title  Contempt,  ante,  p.  531. 

D.  Control  Over  Judgments. — See  the  title  Judgments  and  Decrees. 

E.  Enforcement  of  Judgments  and  Decrees. — The  jurisdiction  of  a 
court  is  not  exhausted  by  the  rendition  of  the  judgment,  but  continues  until  that 
judgment  shall  be  satisfied. ^^ 


Columbia,    see    post.    "Terms    of    Court," 
X,  D. 

As  to  term  of  territorial  courts,  see 
post,   "Terms   and   Sessions,"    IX,   D. 

21.  Fiction  that  term  consists  cf  but 
one  day.— Newhall  v.  Sanger,  93  U.  S.  761, 
23  L.  Kd.  7G9. 

22.  Commencement  and  termination. — 
Bronson  v.  Schulten,  104  U.  S.  410,  415, 
26  L.  Ed.  797. 

"This  is  tlie  case  with  regard  to  all  of 
the  courts  of  the  United  States,  and  if 
there  be  exceptions  in  the  state  courts, 
they  are  unimportant."  Bronson  v.  Schul- 
ten, 104  U.  S.  410,  415,  26  L.  Ed.  797. 

23.  Power  of  de  facto  jud^e  to  continue 
term. — McDowell  v.  United  States,  159 
U.  S.  596,  602,  40  L.  Ed.  271.  See  the  ti- 
tle  JUDGES. 

24.  Continuance  as  closinrr  term. — Mc- 
Dowell V.  United  States,  150  U.  S.  596, 
600.  40  L.  Ed.  271. 

"A  simple  illustration  will  demonstrate 
this.  Suppose  at  the  commencement  of 
any  regular  term  of  this  court  a  general 
order  be  entered  continuing  all  matters 
to  the  succeeding  term,  no  one  would  con- 
tend that  such  an  order  of  itself  adjourned 
the  term,  or  prevented  the  court  from  ad- 
journing from  day  to  day  until  such  time 
as  it  saw  fit  to  order  a  final  adjournment. 
The  officers  attending  after  the  con- 
tinuance of  the  cases  and  until  the  final 
order  of  adjournment  would  unquestion.a- 
bly  receive  their  per  diems  for  attendance 
unon  a  term  of  the  court."  McDowell  v. 
United  States,  159  U.  S.  596,  600,  40  L. 
Ed.  271. 

A  declaration  that  the  process,  etc., 
shall  be  "continued,  of  course,"  means 
simply  continued  without  any  special  or- 


der, and  was  obviously  designed  to  pre- 
vent that  failure  of  right  which  in  many 
cases  might  otherwise  result  from  the  ab- 
sence of  a  judge.  McDowell  v.  United 
States,    159   U.   S.    596,   600,  40   L.    Ed.   271. 

25.  Implied  powers  of  courts  of  limited 
jurisdiction. — Yeaton  v.  Lynn,  5  Pet.  324, 
8  L.  Ed.  105  (holding  the  orphans'  court 
of  Alexandria  to  be  such  a  court  and  with- 
out any  implied  power  as  to  the  revoca- 
tion  of  letters   testamentarj')- 

26.  Power  ever  officers. — Ex  parte  Boll- 
man,  4  Cranch  75,  94,  2  L.  Ed.  554.  See 
the  titles  CLERKS  OF  COURT,  vol.  3, 
p.  849;  SHERIFFS  AND  CONSTA- 
BLES: UNITED  STATES  MARSHALS. 

27.  Power  to  enforce  judgments  and  de- 
crees.—Riggs  V.  Johnson  County,  6  Wall. 
166,  187,  18  L.  Ed.  768;  Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  432,  464,  42  L. 
Ed.  807;  United  States  v.  Allred,  155  U. 
S:  591,  594,  39  L-  Ed.  273;  Griffin  v. 
Thompson,  2  How.  244,  257,  11  L.  Ed. 
253;  Covell  v.  Heyman,  111  U.  S.  176, 
28  L.  Ed.  390;  Wayman  v.  Southard,  10 
Wheat.  1,  6  L.  Ed.  253.  See,  also.  Mills 
V.  Duryee,  7  Cranch  481,  485,  3  L.  Ed.  411; 
Ward  V.  Todd,  103  U.  S.  327,  .S29  26  L 
Ed.  339.     See  the  title  EXECUTIONS. 

"There  is  inherent  in  every  court  a 
power  to  supervise  the  conduct  of  its 
officers,  and  the  execution  of  its  judg- 
ments and  process.  Without  this  power 
courts  would  be  wholly  impotent  and 
useless."  United  States  v.  Allred.  155  U. 
S.  591,  594,  39  L.  Ed.  273;  Griffin  v. 
Thompson,    2    How.    244,    11    L.    Ed.    253. 

To  deprive  a  court  of  the  power  to  exe- 
cute its  decrees  is  to  essentially  impair 
its  jurisdiction.  Central  Nat.  Bank  v 
Stevens,  169  U.  S.  432,  464.  42  L.  Ed    807 
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VI.    Decisions. 

A.  Duty  to  Decide  Questions. — It  is  the  duty  of  courts  to  decide  questions 
within  their  jurisdiction  and  properly  brought  before  them.  They  have  no  more 
right  to  decline  the  exercise  of  jurisdiction  which  is  given  than  to  usurp  that 
not  given. 28 

B.  Departure  from  Legal  Rules  in  Hard  Cases. — Settled  principles  of 
law  cannot,  with  safety  to  the  public,  be  disregarded  in  order  to  remedy  the 
hardships  of  special  cases. ^^ 

C.  Rule  of  Stare  Decisis. — See  the  title  Stare  Decisis. 

D.  Comity  as  Controlling  Decisions  of  Co-Ordinate  Tribunals. — 
Where  a  court  is  doubtful  as  to  the  way  in  which  a  question  before  it  should 
be  decided,  it  should  through  comity  follow  the  decisions  of  courts  of  co-ordi- 
nate jurisdiction  on  the  same  question.^o  Comity  applies  only  to  questions  which 
have  been  actually  decided,  and  which  arose  under  the  same  facts.^-^ 

E.  Rules  of  Decision  in  Federal  Courts. — See  post,  "State  Laws  as 
Rules  of  Decision  in  Federal  Courts,"  VII,  J. 

VII.    Federal  Courts. 

A.  General  Principles — 1.  Organization  and  Establishment. — It  is  pro- 
vided by  the  constitution  of  the  United  States  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  supreme  court,  and  in  such  inferior  courts 
as  the  congress  may,  from  time  to  time,  ordain  and  establish. "^-^  This  pro- 
vision makes  it  the  duty  of  congress  to  organize  courts  inferior  to  the  supreme 
court  as  well  as  to  organize  that  court  itself."^  Except  in  the  cases  specially  enu- 
merated in  the  constitution  and  of  which  the  supreme  court  may  take  cognizance, 
without  an  enabling  act  of  congress,  the  distribution  of  the  judicial  power  of  the 
United  States  among  the  courts  of  the  United  States  is  a  matter  entirely  within 
the  control  of  the  legislative  branch  of  the  government. ^-^    Congress  cannot  im- 


28.  Duty  to  decide  questions. — Cohens 
V.  Virginia,  6  Wheat.  264,  403,  5  L.  Ed. 
257,  quoted  in  dissenting  opinion  of  Har- 
lan, J.,  in  Taylor  v.  Beckham  (No.  1),  178 
U.  S.  548,  592,  44  L.  Ed.  1187. 

New  questions. — It  is  no.  objection  to 
a  principle  that  it  is  new,  where  the  oc- 
casion for  it  could  not  have  arisen  sooner. 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  Ed. 
731. 

29.  Departure  from  legal  rules  in  hard 
cases. — Buchanan  v.  Litchfield,  102  U.  S. 
278,  293,  26  L.  Ed.  138.  See,  also,  200 
Chests  of  Tea,  9  Wheat.  430,  443,  6  L. 
Ed.  128. 

The  fact  that  if  a  court  decides  a  ques- 
tion of  forfeiture  under  the  revenue  laws 
in  favor  of  the  claimant,  a  wide  door  will 
be  opened  for  fraud  on  the  revenue  laws, 
will  not  influence  the  court  in  making  its 
decision.  200  Chests  of  Tea,  9  Wheat.  430, 
443,  6  L.   Ed.  128. 

30.  Comity  as  controlling  decisions  ot 
courts  of  co-ordinate  jurisdiction. — Mast 
Foos  &  Co.  V.  Stover  Mfg.  Co.,  177  U.  S. 
485,  489,  44  L.  Ed.  856.  As  to  definition 
of  comity  in  this  aspect,  see  COMITY, 
vol.  3,  p.  948. 

31.  Application  to  questions  not  con- 
sidered by  prior  court. — Comity  has  no  ap- 
plication to  questions  not  considered  by 
the  prior  court.  Mast  Foos  &  Co.  v.  Sto- 
ver Mfg.  Co.,  177  U.  S.  485,  489,  44  L.  Ed. 
856. 


This  rule  of  comity  has  no  application 
in  patent  cases,  to  alleged  anticipating  de- 
vices not  laid  before  the  prior  court.  As 
to  such  the  action  of  the  court  is  purely 
original,  though  the  fact  that  such  antici- 
pating devices  were  not  called  to  the  at- 
tention of  the  prior  court  is  likely  to  open 
them  to  suspicion.  It  is  scarcely  neces- 
sary to  say,  however,  that  when  the  case 
reaches  the  supreme  court  it  should  not 
reverse  the  action  of  the  court  below  if  it 
thinks  it  correct  upon  the  merits,  though 
it  is  of  opinion  that  sufficient  weight  was 
not  given  to  the  doctrine  of  comity.  Mast 
Foos  &  Co.  V.  Stover  Mfg.  Co.,  177  U.  S. 
485,  489,  44  L.  Ed.  856.  See  the  title 
PATENTS. 

32.  Constitutional  provision  as  to  courts. 
—Const.  U.  S.,  art.  3,  §  1. 

33.  Duty  of  congress  as  to  establish- 
ment of  circuits. — Martin  v.  Hunter,  1 
Wheat.  304,  330,   4   L.   Ed.   97. 

34.  Power  of  congress  as  distribution 
of  judicial  powers. — Johnson  Co.  v.  Whar- 
ton, 152  U.  S.  252,  260,  38  L.  Ed.  429; 
Cary  v.  Curtis,  3  How.  236,  245,  11  L.  Ed. 
576;  Rhode  Island  z'.  Massachusetts,  12 
Fet.  657,  721,  9  L.  Ed.  1233;  Chisholm 
7'.  Georgia,  2  Dall.  419,  433,  1  L.  Ed.  440; 
Stuart  V.  Laird,  1  Cranch  299,  2  L.  Ed. 
115;  Livingston  v.  Story,  9  Pet.  632,  9 
L.  Ed.  255;  United  States  v.  Union  Pac. 
R.  Co.,  98  U.  S.  569,  25  L.  Ed.  143;  Rail- 
way Co.  V.  Whitton,  13  Wall.  270,  20  L. 
Ed.    571;      Case    of   The    Sewing   Machine 
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pose  upon  the  courts  of  the  United  States  any  duties  not  strictly  judicial/^-^ 
and,  on  the  other  hand,  it  cannot  confer  the  judicial  power  of  the  United  States 
on  any  but  a  United  States  court.'^ 

2.  Courts  of  Limited  Jurisdiction. — The  courts  of  the  United  States  are 
all  limited  in  their  nature  and  constitution,  and  have  not  the  powers  inherent  in 
courts  existing  by  prescription  or  by  the  common  law.^"  The  jurisdiction  of  the 
United  States  courts  is  not  prima  facie  general  but  special.  A  party  must  as- 
sign a  good  reason  for  suing  in  the  United  States  courts,  and  if  the  fact  is  de- 
nied, upon  which  he  bases  his  right  to  sue  in  those  courts,  he  must  prove  it.^* 

3.  Whether  Courts  of  Inferior  Jurisdiction. — The  courts  of  the  United 
States  are  courts  of  limited,  but  not  of  inferior  jurisdiction.^^  Indeed,  it  has 
been  held  that  the  district  courts  of  the  United   States  are  courts  of   superior 


Companies,  18  Wall.  553,  577,  21  L.  Ed. 
914. 

The  organization  of  the  judicial  power, 
the  definition  and  distribution  of  the 
subjects  of  jurisdiction  in  the  federal 
tribunals  and  the  modes  of  their  action 
and  authority,  have  been,  and  of  ri»ght 
must  be,  the  work  of  the  legislature. 
Gary  v.  Curtis,  3  How.  236,  245,  11  L.  Ed. 
576. 

It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  court,  to 
define  its  powers  consistently  with  the 
constitution,  as  to  its  original  jurisdic- 
tion; and  to  distribute  the  residue  of  the 
judicial  power  between  this  and  the  in- 
ferior courts,  which  it  was  bound  to 
ordain  and  establish,  defining  their  re- 
spective powers,  whether  original  or 
appellate,  by  which  and  how  it  should  be 
exercised.  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  721,  9  L.  Ed.  1233. 

The  discretion  of  congress  as  to  the 
number,  the  character,  the  territorial  lim- 
its of  the  courts  among  which  it  shall  dis- 
tribute this  judicial  power,  is  unrestricted 
except  as  to  the  supreme  court.  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569, 
602,    25    L.    Ed.    143. 

Congress  has  the  power  to  establish 
circuit  and  district  courts,  in  any  and  all 
the  states  of  the  Union,  and  to  confer  on 
them  equitable  jurisdiction,  in  cases  com- 
ing within  the  constitution;  it  falls  within 
the  express  words  of  the  constitution. 
Livingston  v.  Story,  9  Pet.  632,  9  L.  Ed. 
255. 

35.  Judicial  duties  only  to  be  imposed 
on  courts. — Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  485, 
38  L.  Ed.  1047;  Hayburn's  Case,  2  Dall. 
409,  1  L.  Ed.  436;  Gordon  v.  United 
States,  117  U.  S.,  appx.,  697,  704;  La  Abra 
Silver  Min.  Co.  v.  United  States,  175  U. 
S.  423,  456,  44  L.  Ed.  223;  Murray  v.  Ho- 
boken,  Land,  etc.,  Co.,  18  How.  272.  284, 
15  L.  Ed.  372. 

36.  Upon  what  courts  judicial  power 
may  be  conferred. — Ex  parte  Milligan, 
4  \Vall.  2,  121,  18  L.  Ed.  281  (cannot  be 
conferred  on  a  military  commission); 
Robertson  v.  Baldwin,  165  U.  S.  275,  278, 
41  L.  Ed.  715;  Martin  v.  Hunter,  1 
Wheat.  304.  4  L.  Ed.  97;  Houston  v. 
Moore,  5  Wheat.  1,  27,  5  L.  Ed. -19. 


Congress  cannot  confer  jurisdiction 
upon  any  courts,  but  such  as  exist  under 
the  constitution  and  laws  of  the  United 
States,  although  the  state  courts  may  ex- 
ercise jurisdiction  on  cases  authorized 
by  the  laws  of  the  state,  and  not  prohib- 
ited by  the  exclusive  jurisdiction  of  the 
federal  courts.  Houston  v.  Moore,  5 
Wheat.  1,  27,  5  L.  Ed.  19;  Glaflin  v. 
Houseman,  93  U.  S.  130,  137,  23  L.  Ed. 
833;  Kendall  v.  United  States,  12  Pet. 
524,   645,   9    L.    Ed.    1181. 

37.  Federal  courts  are  courts  of  limited 
jurisdiction — -Maxfield  v.  Levy,  4  Dall. 
330,  1  L.  Ed.  854;  McCormick  v.  SuUi- 
vant,  10  Wheat.  192,  194,  6  L.  Ed.  300; 
Grignon  v.  Astor,  2  How.  319,  340,  11  L. 
Ed.  283;  Kempe  v.  Kennedy,  5  Cranch 
173,  185,  3  L.  Ed.  70;  Kennedy  v.  Bank, 
8  How.  586,  611,  12  L.  Ed.  1209;  Gary  v. 
Curtis,  3  How.  236,  245,  11  L.  Ed.  576; 
Fink  V.  O'Neal,  106  U.  S.  272,  280,  27  L. 
Ed.    196. 

38.  Maxfield  v.  Levy,  4  Dall.  330,  1  L. 
Ed.   854. 

"The  courts  of  the  United  States  are  all 
of  limited  jurisdiction,  and  their  proceed- 
ings are  erroneous,  if  the  jurisdiction  be 
not  shown  upon  them.  Judgments  ren- 
dered in  such  cases  may  certainly  be  re- 
versed, but  this  court  is  not  prepared  to 
say  that  they  are  absolute  nullities,  which 
may  be  totally  disregarded."  Kempe  v. 
Kennedy,  5   Cranch   173,   185,   3    L.    Ed.   70. 

39.  Whether  courts  of  inferior  jurisdic- 
tion.— ]\IcCormick  v.  Sullivant,  10  Wheat. 
192,  6  L.  Ed.  300;  Kennedy  v.  Bank,  8 
How.  586,  611,  12  L.  Ed.  1209;  Kempe 
V.  Kennedy,  5  Cranch  173,  185,  3  L.  Ed. 
70;  Grignon  v.  Astor,  2  How.  319,  340, 
11  L.  Ed.  283. 

The  inferior  courts  of  the  United  States 
are  all  of  limited  jurisdiction;  but  they 
are  not,  on  that  account,  inferior  courts, 
in  the  technical  sense  of  those  words, 
whose  judgments,  taken  alone,  are  to  be 
disregarded.  If  the  jurisdiction  be  not 
alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous,  and 
may,  upon  a  writ  of  error  or  appeal,  be 
reversed  for  that  cause,  but  they  are  not 
absolute  nullities.  McCormick  v.  Sulli- 
vant, 10  Wheat.  192,  200,  6  L.  Ed.  300; 
Grignon  v.  Astor,  2  How.  319,  340,  11  L. 
Ed.  283.    See,  also,   Kempe  v.  Kennedy,   5 
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jurisdiction  in  favor  of  the  validity  of  whose  proceedings  when  collaterally  at- 
tacked is  every  intendment.-*^ 

4  Jurisdiction— a.  Jurisdiction  as  Dependent  on  Statute— {I)  iiupreme 
Court.—See  post,  "Supreme  Court,"  VII,  E.  And  see  the  title  Appeal  and  Er- 
ror, vol.  1,  p.  406.  ,         .... 

(2)  Inferior  Courts.— While  all  federal  judicial  power  has  its  origin  m  the 
constitution,  it  is  well  settled  that  the  courts  of  the  United  States  inferior  to 
the  suprem'e  court  possess  no  jurisdiction  other  than  that  especially  con- 
ferred upon  them  by  act  of  congress.  Being  statutory  courts,  they  can  possess 
no  jurisdiction  but  such  as  the  statute  confers.^i 


Cranch  173,  185,  3  L.  Ed.  70;  SkiUern  V. 
May,  6  Cranch   267,  3  L.   Ed.  220. 

40.  United  States  district  courts  are 
courts  of  superior  jurisdiction, — "Its  ju- 
risdiction in  any  case  will  be  presumed, 
unless  it  appears  affirmatively  on  the  face 
of  the  record  that  it  had  not  been  ac- 
quired." Martin  v.  Gray,  142  U.  S.  23(3, 
240.    35    L.    Ed.    997. 

41.  Inferior  courts. — Case  of  Sewmg 
Machine  Companies,  18  Wall.  553,  577, 
21  L.  Ed.  914;  Daniels  v.  Railroad  Co., 
3  Wall.  250,  254,  18  L.  Ed.  224;  The  As- 
sessors V.  Osbornes,  9  Wall.  567,  577,  19 
L.   Ed.  743;     Sheldon  v.  Sill,  8   How.   441, 

448,  12  L.  Ed.  1147;  Turner  v.  Bank,  4 
Dall.  8,  1  L.  Ed.  718;  Mclntire  v.  Wood, 
7  Cranch  504,  506,  3  L.  Ed.  420;  Ken- 
dall V.  United  States,  12  Pet.  524,  616,  9 
L.  Ed.  1181;  Cary  v.  Curtis,  3  How.  236, 
245,  11  L.  Ed.  576;  Stevenson  v.  Fain, 
195  U.  S.  165,  167,  49  L.  Ed.  142;  Rail- 
way Co.  V.  Whitton,  13  Wall.  270,  271,  20 
L.   Ed.  571;     Ex  parte  Wisner,  203  U.   S. 

449,  459,  51  L.  Ed.  264;  Kentucky  v. 
Powers,  201  U.  S.  1,  24,  50  L.  Ed.  633; 
Ex  parte  Bellman,  4  Cranch  75,  2  L.  Ed. 
554;  United  States  v.  Hudson,  7  Cranch 
32,  3  L.  Ed.  259;  United  States  v.  Eck- 
ford,  6  Wall.  484,  18  L.  Ed.  920;  Jones 
V.  United  States,  137  U.  S.  202,  34  L.  Ed. 
691;  Holmes  v.  Goldsmith,  147  U.  S.  150, 
37  L.  Ed.  118;  Railroad  Co.  v.  Missis- 
sippi, 102  U.  S.  135,  141,  26  L.  Ed.  96;  Co- 
hens V.  Virginia,  6  Wheat.  264,  5  L.  Ed. 
257;  Osborn  v.  United  States  Bank,  9 
Wheat.  738,  6  L.  Ed.  204;  The  Mayor 
V.  Cooper,  6  Wall.  247,  18  L.  Ed.  851; 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 
S.  199,  24  L.  Ed.  656;  Tennessee  v.  Da- 
vis, 100  U.  S.  257,  25  L.  Ed.  648;  Johnson 
Co.  V.  Wharton,  152  U.  S.  252,  260,  38  L. 
Ed.  429;  United  States  Bank  v.  Deveaux, 
5  Cranch  61,  3  L.  Ed.  38. 

"Courts  which  originate  in  the  common 
law  possess  a  jurisdiction  which  must  be 
regulated  by  their  common  law,  until 
some  statute  shall  change  their  estab- 
lished principles;  but  courts  which  are 
created  by  written  law,  and  whose  juris- 
diction is  defined  by  written  law,  cannot 
transcend  that  jurisdiction."  Kentucky  v. 
Powers,  201  U.  S.  1,  24,  50  L.  Ed.  633; 
Ex  parte  Bollman,  4  Cranch  75,  2  L.  Ed. 
554. 

Except  in  the  cases  of  -which  the  su- 
preme court  is  given,  by  the  con- 
stitution,   original    jurisdiction,    the    judi- 


cial power  of  the  United  States  is  to  be 
exercised  in  its  original  or  appellate  form, 
or  both,  as  the  wisdom  of  congress  may 
direct.  Railroad  Co.  v.  Mississippi,  102 
U.  S.  135,  141,  26  L.  Ed.  96;  Cohens  v. 
Virginia,  6  Wheat.  264,  5  L.  Ed.  257;  Os- 
born V.  United  States  Bank,  9  Wheat.  738, 
6  L.  Ed.  204;  The  Mayor  v.  Cooper,  6 
Wall.  247,  18  L.  Ed.  851;  Gold-Washing, 
etc.,  Co.  V.  Keyes,  96  U.  S.  199,  24  L.  Ed. 
656;  Tennessee  v.  Davis,  100  U.  S.  257, 
25    L.    Ed.   648. 

"As  regards  all  courts  of  the  United 
States  inferior  to  this  tribunal,  two  things 
are  necessary  to  create  jurisdiction, 
whether  original  or  appellate.  The  con- 
stitution must  have  given  to  the  court  the 
capacity  to  take  it,  and  an  act  of  congress 
must  have  supplied  it.  Their  concurrence 
is  necessary  to  vest  it."  The  Mayor  v. 
Cooper,  6  Wall.  247,  252,  18  L.  Ed,  851. 

Circuit  courts  do  not  derive  their  ju- 
dicial power,  immediately,  from  the  con- 
stitution, as  appears  with  sufficient  ex- 
plicitness  from  the  constitution  itself. 
as  the  tirst  section  of  the  third  article 
provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  su- 
preme court  and  in  such  inferior  courts 
as  the  congress  may  from  time  to  time 
ordain  and  establish."  Consequently  the 
jurisdiction  of  the  circuit  court  in  every 
case  must  depend  upon  some  act  of  con- 
gress, as  it  is  clear  that  congress,  inas- 
much as  it  possesses  the  power  to  or- 
dain and  establish  all  courts  inferior  to 
the  supreme  court,  may  also  define  their 
jurisdiction.  Courts  created  by  statute 
can  have  no  jurisdiction  in  controversies 
between  party  and  party  but  such  as  the 
statute  confers.  Case  of  Sewing  Ma- 
chine Companies,  18  Wall.  553,  577,  21  L. 
Ed.  914. 

The  jurisdiction  of  the  circuit  courts 
depends  upon  some  act  of  congress.  Ste- 
venson V.  Fain,  195  U.  S.  165.  167,  49  L. 
Ed.  142;  Turner  v.  Bank,  4  Dall.  8,  1  L. 
Ed.  718;  Mclntire  v.  Wood,  7  Cranch 
504,   3    L.    Ed.   420. 

Courts  exercising  special  statutory  ju- 
risdiction.— Where  the  jurisdiction  which 
the  court  exercises  is  a  special  one,  created 
by  act  of  congress,  and  its  mode  of  pro- 
ceeding and  powers  are  regulated  and  de- 
fined by  the  law,  it  cannot,  under  any  sup- 
posed analogy  to  proceedings  in  chan- 
cery, exercise  any  power  beyond  that 
which    the    act    or   acts    of   congress    have 
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b.  Power  of  Congress  to  Prescribe  Jurisdiction. — While  congress  cannot  ex- 
tend the  jurisdiction  of  the  courts  of  the  United  States,  beyond  the  hmits  of 
the  constitution,'*^  {^  [^  ^gU  settled  that,  subject  to  this  limitation,  it  may  confer 
such  jurisdiction  on  them  as  it  sees  fit.'*^ 

c.  Power  of  States  to  Extend  or  Restrict  Jurisdiction — (1)  In\  General. — 
The  jurisdiction  of  the  circuit  court  of  the  United  States  has  been  defined  and 
limited  by  acts  of  congress,  and  can  neither  be  restricted  nor  enlarged  by  the 
statutes  of  a  stated'* 


given.  United  States  v.  Knight,  1  Black 
488,  489,  17  L.  Ed.  80;  East  Tennessee, 
etc.,  R.  Co.  V.  Southern  Tel.  Co.,  112  U. 
S.  306,  28  L.  Ed.  74G;  Thatcher  v.  Powell, 
6  Wheat.  119,  5  L.  Ed.  221;  Shelby  v.  Ba- 
con, 10  How.  56,  13  L.  Ed.  326. 

Restitution  of  property  captured  in  vio- 
lation of  neutrality. — In  the  absence  of 
any  act  of  congress  on  the  subject,  the 
courts  of  the  United  States  would  have 
authority,  under  the  general  law  of  na- 
tions, to  decree  restitution  of  property 
captured  in  violation  of  their  neutrality, 
under  a  commission  issued  within  the 
United  States,  or  under  an  armament,  or 
augmentation  of  the  armament,  or  crew, 
of  the  capturing  vessel,  within  the  same. 
The  Estrella,  4  Wheat.  298,  4  L.   Ed.   574. 

42.  Jurisdiction  not  to  be  extended  be- 
yond the  limits  of  constitution. — Hodgson 
V.  Bowerbank,  5  Cranch  303.  3  L.  Ed.  108 
New  Orleans  v.  United  States,  10  Pet 
G62,  735,  9  L.  Ed.  573;  Houston  v.  Moore 
5  Wheat.  1,  27,  5  L-  Ed.  19;  Claflin  v 
Houseman,  93  U.  S.  130,  137,  23  L.  Ed 
833;  Kendall  v.  United  States,  12  Pet 
524.   645,   9   L.    Ed.    1181. 

Congress  cannot,  by  legislation,  enlarge 
the  federal  jurisdiction,  nor  can  it  be  en- 
larged under  the  treaty-making  power. 
Xew  Orleans  v.  United  States,  10  Pet. 
662,  735,  9  L.   Ed.  573. 

43.  Power  to  prescribe  jurisdiction. — 
Case  of  Sewino-  Machine  Companies,  18 
Wall.  553,  577^  21  L.  Ed.  914;  Unued 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569, 
•^5  L.  Ed.  143;  Johnson  Co.  v.  Wharton, 
152  U.  S.  252,  260.  38  L.  Ed.  429;  Livings- 
ton V.  Story,  9  Pet.  632,  9  L-  Ed.  255; 
Railway  Co.  v.  Whitton.  13  Wall.  270,  272, 
20  L.  Ed.  571;  Cary  v.  Curtis.  3  How.  236, 
245.  11  L.  Ed.  576;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  721,  9  L.  Ed. 
1233;  Chisholm  v.  Georgia.  2  Dall.  419. 
433,  1  L.  Ed.  440;  Stuart  v.  Laird,  1 
Cranch  299.  2  L.  Ed.  115;  Murray  v. 
Hoboken  Land,  etc.,  Co.,  18  How.  272. 
15  L.  Ed.  372;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  715,  37  L.  Ed.  905; 
Oshorn  v.  United  States  Bank,  9  Wheat. 
738,  821,  6  L.  Ed.  204;  Claflin  v.  House- 
man.  93  U.   S.   130.  137,   23   L.   Ed.   833. 

Congress,  it  may  be  conceded,  may  con- 
fer such  jurisdiction  upon  the  circuit 
courts  as  it  may  see  fit.  within  the  scope 
of  the  judicial  power  of  the  constitution, 
not  vested  in  the  supreme  court,  but  as 
such  tribunals  are  neither  created  by  the 
constitution  nor  is  their  jurisdiction  de- 
fined by  that  instrument,  it  follows  that 
inasmuch   as   they  are  created  by  an   act 


of  congress  it  is  necessary,  in  every  at- 
tempt to  define  their  power,  to  look  to 
that  source  as  the  means  of  accomplishing 
that  end.  Case  of  Sewing  Machine 
Companies,  18  Wall.  553,  577,  21  L.  Ed. 
914. 

"'Congress  can  neither  withdraw  from 
judicial  cognizance  any  matter  which, 
from  its  nature,  is  the  subject  of  a  suit 
at  the  common  law,  or  in  equity,  or  ad- 
miralty; nor,  on  the  other  hand,  can 
it  bring  under  the  judicial  power  a  matter 
which,  from  its  nature,  is  not  a  subject 
for  judicial  determination.  At  the  same 
time,  there  are  matters,  involving  public 
rights,  which  may  be  presented  in  such 
form  that  the  judicial  power  is  capable  of 
acting  on  them,  and  which  are  susceptible 
of  judicial  determination,  but  which  con- 
gress may  or  may  not  bring  within  the 
cognizance  of  the  courts  of  the  United 
States,  as  it  may  deem  proper.'  Murray  v. 
Hoboken  Land,  etc.,  Co.,  18  How.  272, 
284,  15  L.  Ed.  372."  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  715,  37  L. 
Ed.   905, 

"In  those  cases  in  which  original  juris- 
diction is  given  to  the  supreme  court,  the 
judicial  power  of  the  United  States  cannot 
be  exercised  in  its  appellate  form.  In 
every  other  case,  the  power  is  to  be  ex- 
ercised in  its  original  or  appellate  form, 
or  both,  as  the  wisdom  of  congress  may 
direct.  With  the  exception  of  these  cases, 
in  which  original  jurisdiction  is  given  to 
this  court,  there  is  none  to  which  the 
judicial  power  extends,  from  which  the 
original  jurisdiction  of  the  inferior  courts 
is  excluded  by  the  constitution.  Original 
jurisdiction,  so  far  as  the  constitution 
gives  a  rule,  is  coextensive  with  the 
judicial  power.  We  find,  in  the  constitu- 
tion, no  prohibition  to  its  exercise,  in 
every  case  in  which  the  judicial  power 
can  be  exercised."  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  821,  6  L.  Ed. 
204. 

Power  to  provide  for  exclusive  jurisdic- 
tion.— Where  a  right  arises  under  a  law 
of  the  United  States,  congress  may,  if  it 
see  fit,  give  to  the  federal  courts  exclusive 
jurisdiction.  The  Moses  Tavlor,  4  Wall. 
411,  429,  18  L.  Ed.  397;  Martin  v.  Hunter. 
1  Wheat.  304,  334,  4  L.  Ed.  97;  Claflin  v. 
Houseman,  93  U.  S.  130,  137,  23  L.  Ed. 
833. 

44.  Extension  or  restriction  by  states 
in  general. — Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202.  209,  36  L.  Ed.  943;  Rail- 
way Co.  V.  Whitton.  13  Wall.  270,  20  L. 
Ed.  571.;  Phelps  v.  Oaks.  117  U    S.  236,  29 
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(2)  Extension  of  Jurisdiction. — The  jurisdiction  of  the  circuit  court  of  the 
United  States  depends  upon  the  acts  passed  by  congress  pursuant  to  the  power 
conferred  upon  it  by  the  constitution  of  the  United  States,  and  cannot  be  en- 
larged by  any  statute  of  a  state.^^ 

(3)  Restriction  of  Jurisdiction — (a)  In  General. — State  laws  which  in 
themselves,'*^  or  by  the  construction  placed  upon  them  by  the  highest  court  of 


L.  Ed.  888;  Parker  v.  Ormsby,  141  U.  S. 
81,  35  L.  Ed.  654;  Young  v.  Bank,  4  Cranch 
384,  397,  2  L.  Ed.  655;  Borer  v.  Chapman, 
119  U.  S.  587,  600,  30  L-  Ed.  532;  Mexican 
Cent.  R.  Co.  v.  Pinkney,  149  U.  S.  194, 
206,  37  E.  Ed.  699;  Watson  v.  Tarpley,  18 
How.  517,  520,  15  L.  Ed.  509;  New  York 
V.  Commissioners  of  Taxes,  2  Black  620, 
633,  17  L.  Ed.  451;  Blake  v.  McClung,  172 
U.  S.  239,  255,  43  L.  Ed.  432. 

The  state  of  Virginia  in  NoA-ember, 
1792,  passed  an  act  for  establishing  a 
bank  in  the  town  of  Alexandria,  which 
act  incorporated  the  bank,  and  in  addition 
to  the  privilege  of  summary  process  for 
the  recovery  of  debts,  deprived  its  debtors 
of  the  right  of  appeal.  It  was  held  that 
the  act  incorporating  the  bank  only 
professed  to  regulate,  and  could  regulate, 
only  those  courts  which  were  established 
under  the  authority  of  Virginia,  and  could 
not  affect  the  judicial  proceedings  of  a 
court  of  the  United  States,  or  of  any 
other  state.  Young  v.  Bank,  4  Cranch 
384,  397,  2   L-   Ed.   655. 

The  character  of  the  case  is  always 
open  to  examination,  for  the  purpose  of 
determining  whether,  ratione  materise,  the 
courts  of  the  United  States  are  in- 
competent to  take  jurisdiction  thereof. 
State  rules  on  the  subject  cannot  deprive 
them  of  it.  Arrowsmith  v.  Gleason,  129 
U.  S.  86,  99,  32  L.  Ed.  630;  Barrow  v. 
Hunton,  99  U.  S.  80,  85,  25  L.   Ed.  407. 

Where  there  is  no  law  prohibiting  suit 
against  a  municipal  corporation,  the  right 
to  sue  it  in  the  courts  of  the  United 
States  on  an  obligation  for  the  payment 
of  money  is  not  defeated  by  the  mere 
fact  that  in  the  courts  of  the  state  the 
remedy  for  the  recovery  of  money  from 
a  municipal  corporation  on  a  liquidated 
demand  is  by  mandamus  against  the 
proper  officer,  to  require  him  to  do  his 
duty  under  the  law  with  respect  to  the 
discharge  of  the  obligation  which  has 
been  entered  into,  and  for  such  purposes, 
in  that  jurisdiction,  an  independent  judg- 
ment in  an  action  at  law  against  the 
corporation  is  not  necessary.  Chickam- 
ing  V.  Carpenter,  106  U.  S.  663,  665,  27 
L.    Ed.    307. 

45.  Extension  of  jurisdiction. — Goldey 
V.  Morning  News,  156  U.  S.  518,  523,  39 
L.  Ed.  517;  The  Steamboat  Orleans  v. 
Phoebus,  11  Pet.  175,  9  L.  Ed.  677;  The 
Glide,  167  U.  S-  606,  612,  42  L.  Ed.  296; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  209,  36  L-  Ed.  943;  Railway  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  Ed.  571; 
Phelps  V.  Oaks,  117  U.  S.  236,  29  L.  Ed. 
888:  Parker  v.  Ormsby.  141  U.  S.  81,  35 
L.   Ed.  654;   Blake  v.   McClung,  172   U.   S. 


239,  255,  43  L-  Ed.  432;  Ex  parte  McNiel, 
13  Wall.  236,  20  L-  Ed.  624. 

"The  local  laws  can  never  confer  juris- 
diction on  the  courts  of  the  United  States. 
They  can  only  furnish  rules  to  ascertain 
the  rights  of  parties;  and  thus  assist  in 
the  administration  of  the  proper  remedies, 
where  the  jurisdiction  is  vested  by  the 
laws  of  the  United  States.  The  Steam- 
boat Orleans  v.  Phoebus,  11  Pet.  175,  184, 
9  L.  Ed.  677."  The  Glide,  167  U.  S.  606, 
612,  42  L.   Ed.  296. 

Although  a  state  statute  cannot  confer 
jurisdiction  on  a  federal  court,  it  may  yet 
give  a  right,  to  which,  other  things  allov/- 
ing,  such  a  court  inay  give  effect.  Ex 
parte  McNiel,  13  Wall.  236,  20  L-  Ed.  624. 

State  laws  cannot  enlarge  admiralty 
jurisdiction.— Ste  the  title  ADMIRALTY, 
vol.  1,  p.  126. 

46.  State  laws  interfering  with  or  re- 
stricting federal  jurisdiction. — Railway  Co. 
V.  Whitton.  13  Wall.  270,  287,  20  L.  Ed. 
571;  Insurance  Co.  v.  Morse,  20  Wall.  445, 
453,  22  L.  Ed.  365;  Payne  v.  Hook,  7  Wall. 
425,  427,  19  L-  Ed.  260;  The  Moses  Taylor, 
4  Wall.  411,  18  L.  Ed.  397;  Davis  v.  Gray, 
16  Wall.  203,  221,  21  L.  Ed.  447;  Ex  parte 
McNiel,  13  Wall.  236,  20  L.  Ed.  624;  Rob- 
inson V.  Campbell,  3  Wheat.  212,  223, 
4  L.  Ed.  372;  Smyth  v.  Ames,  169  U.  S. 
466,  569,  42  L-  Ed.  819;  Cowley  t;.  , North- 
ern Pac.  R.  Co.,  159  U.  S.  569,  583,  40 
L.  Ed.  263;  Smith  v.  Reeves,  178  U.  S. 
436,  444,  44  L.  Ed.  1140;  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93,  114,  48  L.  Ed.  629; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,  209,  36  L-  Ed.  943;  Watson  v.  Tarpley, 

18  How.  517,  520,  15  L.  Ed.  509;  Blake  v. 
McClung,  172  U.  S.  239,  255,  43  L.  Ed. 
432;  New  York  v.  Commissioners  of 
Taxes,  2  Black  620,  633,  17  L.  Ed.  451; 
Goldey  v.  Morning  News,  156  U.  S.  518, 
523,  39  L.  Ed.  517;  In  re  Tyler,  149  U.  S. 
164,  189,  37  L.  Ed.  689;  Riggs  v.  Johnson 
County,  6  Wall.  166,  18  L.  Ed.  768;  United 
States  V.  Peters,  5  Cranch  115,  136,  3  L. 
Ed.  53;  Hyde  v.  Stone,  20  How.  170,  15 
L.  Ed.  874;  Smyth  v.  Ames,  169  U.  S. 
466,  42  E.  Ed.  819;  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  111,  42  L.  Ed.  9G4; 
Cowles    V.    Mercer    County,    7    Wall.    118, 

19  L.  Ed.  86;  Lincoln  County  v.  Luning, 
133  U.  S.  529,  33  L-  Ed.  766;  Chicot 
County  V.  Sherwood,  148  U.  S.  529,  37 
L.  Ed.  546;  Farmers',  etc.,  Nat.  Bank  v. 
Dearing,  91  U.  S.  29,  23  L.  Ed.  196;  United 
States  V.  Thompson,  98  U.  S.  486,  490,  25 
L.  Ed.  194;  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239,  253,  49 
L.  Ed.  462;  Reagan  v.  Farmers'  Loan,  etc., 
Co.,  154  U.  S.  362,  38  L.  Ed.  1014. 

"A  party  by  going  into  a  national  court 
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the  state, ^"  tend  to  interfere  with  or  restrict  the  jurisdiction  of  the  federal 
courts,  are  not  binding  on  the  federal  courts.  Thus  where  a  state  law  provides 
a  substantial  right  of  action,  the  federal  courts  may  enforce  it,  in  cases  where 
the  parlies  are  citizens  of  different  states,  although  the  law  of  the  state  pro- 
vides that  the  remedy  in  the  state  courts  shall  be  exclusive.^^ 


does  not  lose  any  right  or  appropriate 
remedy  of  which  he  might  have  availed 
himself  in  the  state  courts  of  the  same 
locality."  Davis  v.  Gray,  16  Wall.  203, 
221,  21  L.  Ed.  447;  Ex  parte  McNiel,  13 
Wall.  236,  20  E-  Ed.  624;  Robinson  v. 
Campbell,  3  Wheat.  212,  223,  4  L.  Ed.  372; 
Smyth  v.  Ames,  109  U.  S.  466,  469,  42 
L.  Ed.  819;  Cowley  v.  Northern  Pac.  R. 
Co.,  159  U.  S.  569,  583,  40  L.  Ed.  263; 
S:.iith  V.  Reeves,  178  U.  S.  436,  444,  44 
L.    Ed.   1140. 

The  legislature  of  a  state  cannot  annul 
the  judgments,  nor  determine  the  jurisdic- 
tion, of  the  courts  of  the  United  States. 
United  States  v.  Peters,  5  Cranch  115,  3 
L.  Ed.  53. 

State  laws,  whether  general  or  enacted 
for  the  particular  case,  cannot  in  any 
manner  limit  or  efifect  the  operation  of  the 
process  or  proceedings  _  in  the  federal 
courts.  Riggs  v.  Johnson'County,  6  Wall. 
166,  195,  18  L.  Ed.  768;  Weber  z:  Lee 
County,  6  Wall.  210,  18  L.  Ed.  781;  United 
States  V.  Peters,  5  Cranch  115,  136,  3  L. 
Ed.  53. 

Congress  may  adopt  state  laws  for  such 
a  purpose  directly  or  confide  the  authority 
to  adopt  them  to  the  federal  courts,  but 
their  whole  efficacy  when  adopted  de- 
pends upon  the  enactment  of  congress, 
and  they  are  neither  controlled  nor  con- 
trollable by  any  state  regulations.  Riggs 
V.  Johnson  County,  6  Wall.  166,  195,  18 
L.  Ed.  768;  Weber  v.  Lee  County.  6  Wall. 
210,  18  L.  Ed.  781;  United  States  v. 
Peters,  5  Cranch  115,  136,  3  L.  Ed.  53; 
Boyle  V.  Zacharie,  6  Pet.  648,  658,  8  L. 
Ed.   532. 

The  legislature  of  a  state  cannot  de- 
termine the  jurisdiction  of  the  courts  of 
the  United  States,  and  the  action  of  such 
courts  in  according  a  remedy  denied  to 
the  courts  of  a  state  does  not  involve  a 
ciuestion  of  power.  In  re  Tyler,  149  U. 
S.   164,   189,  37   L.   Ed.   689. 

A  state  statute  providing  that  the  as- 
sessment of  property  for  taxation  shall 
be  deemed  and  held  to  be  a  step  in  the 
collection  of  taxes,  and  inhibiting  an  in- 
terference by  mandamus,  summary  proc- 
ess or  any  other  proceeding,  and  confin- 
ing the  remedy  of  the  taxpayer  for  illegal 
assessment  and  taxation,  to  the  payment 
of  taxes  under  protest,  and  bringing  suit 
against  the  county  treasurer  for  recovery 
back,  does  not  defeat  the  jurisdiction  of 
the  federal  courts  to  accord  a  remedy  thus 
(le-;ied  to  the  state  courts.  In  rt  Tyler, 
149  U.  S.   164,  37  L.   Ed.  689. 

The  fact  that  the  state  laws  do  not 
authorize  a  suit  to  be  brought  in  its  courts 
against  a  foreign  corporation  doing  busi- 
ness within  the  state  for  a  tort  committed 
abroad,    does    not   defeat    the   jurisdiction 


of  the  circuit  court  of  a  suit  by  a  citizen 
of  another  state.  Barrow  Steamship  Co. 
V.   Kane,  170  U.   S.   100,  42  L.  Ed.  964. 

By  a  statute  of  Pennsylvania,  passed  in 
1836,  "assignees  for  the  benefit  of  credit- 
ors and  other  trustees"  were  directed  to 
record  the  assignftient,  file  an  inventory 
of  the  property  conveyed,  which  shoaki 
be  sworn  to,  have  it  appraised,  and  give 
bond  for  the  faithful  performance  of  the 
trust,  all  of  which  proceedings  were  to 
be  had  in  one  of  the  state  courts.  That 
court  was  vested  with  the  power  of  citing 
the  assignees  before  it,  at  the  instance  of 
a  creditor  who  alleged  that  the  trust  was 
not  faithfully  executed.  The  assignees 
of  the  bank  of  the  United  States,  char- 
tered by  Pennsylvania,  recorded  the  as- 
signment as  directed,  and  filed  accounts 
of  their  receipts  and  disbursements  in 
the  prescribed  court,  which  were  sanc- 
tioned by  that  court.  A  citizen  of  the 
state  of  Kentucky  afterwards  filed  a  bill 
in  the  circuit  court  of  the  United  States 
for  the  eastern  district  ■!  Pennsylvania, 
against  these  assignees,  who  pleaded  to 
the  jurisdiction  of  the  court.  Held,  that 
the  circuit  court  had  jurisdiction.  Shelby 
z'.  Bacon,  10  How.  56,  13  L.  Ed.  326. 

State  laws  as  clogging  or  defeating 
right  to  remove. — See  the  title  RE- 
MOVAL  OF    CAUSES. 

Jurisdiction  not  to  be  defeated  by  state 
rules  of  practice. — See  post,  "Federal  Ju- 
risdiction Not  Affected  by  State  Prac- 
tice,"  VII,   K,  3,   g. 

47.  Construction  of  statute  so  as  to 
restrict  federal  jurisdiction. — Clements  z\ 
Berry,  11  How.  398,  411,  13  L.  Ed.  745; 
Julian  V.  Central  Trust  Co.,  193  U.  S.  93, 
114,  48   L.   Ed.   629. 

"Whilst  we  follow  the  construction  of 
a  state  statute,  established  by  the  supreme 
court  of  the  state,  care  must  be  taken  that 
our  jurisdiction  and  practice  shall  not  be 
limited  or  controlled  by  the  statutes  or 
decisions  of  the  state,  beyond  the  acts  of 
congress."  Clements  v.  Berry,  11  How. 
398,  411,  13  L.   Ed.   745. 

48.  Where  state  law  makes  remedy  in 
state  court  exclusive. — Railway  Co.  v 
Whitton,  13  Wall.  270,  20  L.  Ed.  571 
Hayes  v.  Pratt,  147  U.  S.  557,  37  L.  Ed 
279:  Lawrence  v.  Nelson,  143  U.  S.  215 
36  L.  Ed.  130;  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  187  U.  S.  211,  47  L.  Ed 
147;  Cowles  v.  Mercer  County,  7  Wall 
118,  19  L.  Ed.  86;  Ellis  v.  Davis,  109  U 
S.  485,  497,  27  L-  Ed.  1006;  Chicot  County 
V.  Sherwood,  148  U.  S.  529,  37  L.  Ed.  546. 

"Whenever  a  general  rule  as  to  prop- 
erty or  personal  rights,  or  injuries  to 
either,  is  established  by  state  legislation, 
its  enforcement  by  a  federal  court  in  a 
case   between   proper   parties   is   a   matter 
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(b)  Suits  between  Citizens  of  Different  States. — The  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  between  citizens  of  different 
states  cannot  be  impaired  by  the  laws  of  the  states,  which  prescribe  the  modes 
of  redress  in  their  own  courts,  or  which  regulate  the  distribution  of  their  ju- 
dicial power.^^ 


of  course,  and  the  jurisdiction  of  the 
court,  in  such  case,  is  not  subject  to  state 
limitation."  Railway  Co.  v.  Whitton,  13 
Wall.  270,  286,  20  L-  Ed.  571;  Smith  v. 
Reeves,  178  U.  S.  436,  443,  44  L.  Ed.  1140. 

In  ak  cases  where  a  general  right  is 
conferred  by  a  state  staAite,  it  can  be  en- 
forced in  a  state  court.  Railway  Co.  v. 
having  jurisdiction  of  the  parties.  It 
cannot  be  withdrawn  from  the  cognizance 
of  such  federal  court  by  any  provision  of 
state  legislation  that  it  shall  only  be  en- 
forced in  a  state  court.  Railway  Co.  v. 
Whitton,  13  Wall.  270,  286,  20  L.  Ed.  571. 
49.  Suits  between  citizens  of  different 
states. — Hess  v.  Reynolds.  113  U.  S.  73, 
77.  28  L.  Ed.  927;  Ouachita  County  v. 
Wolcott,  103  U.  S.  559,  26  L-  Ed.  505; 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154 
U.  S.  362.  391,  38  L.  Ed.  1014;  Chickaming 
V.  Carpenter,  106  U.  S.  663,  665,  27  L.  Ed. 
307;  Cowles  v.  Mercer  County,  7  Wall. 
118,  19  L.  Ed.  86;  Lincoln  County  v. 
Luning,  133  U.  S.  529,  33  L.  Ed.  766; 
Chicot  County  v.  Sherwood,  148  U.  S. 
529,  37  L.  Ed.  546;  Suvdam  v.  Broadnax, 
14  Pet.  67,  10  L.  Ed.  357;  Loeb  v. 
Columbia  Township  Trustees.  179  U.  S. 
472,  486,  45  L-  Ed.  280;  Railway  Co.  v. 
Whitton,  13  Wall.  270.  286.  20  L.  Ed.  571; 
Ridings  V.  Johnson.  128  U.  S.  212,  32  L. 
Ed  401-  Kirbv  v.  Lake  Shore,  etc..  Rail- 
road, 120  U.  S.  130.  137,  30  L.  Ed.  569; 
Ellis  V.  Davis,  109  U.  S.  485,  498.  27  L. 
Ed.  100€;  Blake  r.  Mc Clung,  172  U.  S. 
239  255.  43  L.  Ed.  432;  Rio  Grande  R.  Co. 
7,'.  Gomila,  132  U.  S.  478.  485,  33  L.  Ed. 
400-  Clark  v.  Bever,  139  U.  S.  96,  103.  35 
L.  Ed.  88;  Payne  v.  Hook,  7  Wall.  425, 
19  L.  Ed.  260;  Arrowsmith  v.  Gleason,  129 
U.  S.  86,  98,  32  L.  Ed.  630;  Hyde  r.  Stone, 
"0  How.  170,  15  L.  Ed.  874;  Smvth  v. 
Ames,  169  U.  S.  466,  517,  42  L.  Ed.  819; 
Scott  V.  Neeh'.  140  U.  S.  106,  35  L.  Ed. 
.^58;  Mississippi  Mills  v.  Cohn,  150  U.  S. 
202.  37  L.  Ed.  1052;  Union  Bank  v.  Jolly, 
18  How.  503.  504.  15  L.  Ed.  472:  Madison- 
ville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.   239,  253,  49  L.   Ed.  462. 

"Whenever  a  citizen  of  a  state  can  go 
into  the  courts  of  a  state  to  defend  his 
property  against  the  illegal  acts  of  its 
ofiScers,  a  citizen  of  another  state  may 
invoke  the  jurisdiction  of  the  federal 
courts  to  maintain  a  like  defense.  A  state 
'^p.nnot  tie  up  a  citizen  of  another  state, 
'•aving  property  rischts  within  its  territory 
in-'-aded  by  unauthorized  acts  of  its  own 
officers,  to  suits  for  redress  in  its  own 
courts.  Given  a  case  where  a  suit  can  be 
maintained  in  the  courts  of  the  state  to 
protect  property  rights,  a  citizen  of  an- 
other state  may  invoke  the  jurisdiction 
of  the  federal  courts.     Cowles  v.  Mercer 


County,  7  Wall.  118,  19  L.  Ed.  86;  Lincoln 
County  V.  Luning,  133  U.  S.  529,  33  L. 
Ed.  760;  Chicot  County  v.  Sherwood.  148 
U.  S-.  529,  37  L.  Ed.  546."  Reagan  r. 
Farmers'  Loan,  etc.,  Co.,  154  U.  S.  362, 
391.  38  L.  Ed.  1014;  Smyth  v.  Ames,  169 
U.  S.  466,  517,  42  L.  Ed.  819. 

The  statutes  of  nearly  every  state  pro- 
vide for  the  institution  of  numerous  suits, 
such  as  for  partition,  foreclosure,  and 
the  recovery  of  real  property  in  particular 
courts  and  in  the  counties  where  the  land 
is  situated,  yet  it  never  has  been  pre- 
tended that  limitations  of  this  character 
could  affect,  in  any  respect,  the  jurisdic- 
tion of  the  federal  court  over  such  suits 
where  the  citizenship  of  one  of  the  parties 
was  otherwise  svifificient.  Railway  Co.  v. 
Whitton,  13  Wall.  270,  286.  20  L.  Ed.  571. 
The  laws  of  a  state,  limiting  the 
remedies  of  its  citizens  in  its  own  courts, 
cannot  be  applied  to  prevent  the  citizens 
of  other  states  from  suing  in  the  courts 
of  the  United  States  in  that  state,  for 
the  recovery  of  any  property  or  money 
there,  to  which  they  may  be  legally  or 
equitably  entitled.  Union  Bank  z:  Jolly, 
18  How.  503.  504,  15  L.  Ed.  472. 

Suit  against  railroad  commission. — A 
state  cannot  defeat  the  jurisdiction  of  the 
federal  courts  of  a  suit  against  a  state 
railroad  commission  by  a  citizen  of  an- 
other state.  Reagan  v.  Farmers'  Loan, 
etc..  Co.,  154  U.  S.  362,  391.  38  L.  Ed. 
1014. 

Action  for  death  by  wrongful  act. — A 
statute  of  Wisconsin  provides  that  "when- 
ever the  death  of  a  person  shall  be  caused 
by  a  wrongful  act,  neglect,  or  default,  and 
the  act.  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which, 
would  have  been  liable,  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of 
the  person  injured;  provided,  that  such 
action  shall  be  brou2:ht  for  a  death  caused 
in  this  state,  and  in  some  court  estab- 
lished by  the  constitution  and  laws  of  the 
same."  Held,  that  the  proviso  requiring 
the  action  to  be  brought  in  a  court  of  the 
st^te  does  not  prevent  a  nonresident  plain- 
tiff from  removing  the  action,  under  the 
,ict  of  congress  of  March  2d.  1S67,  to  a 
federal  court  and  maintaining  it  there. 
Railwav  Co.  v.  Whitton,  13  Wall.  270.  271, 
20  T,.   Ed.  571. 

Suits  against  counties. — The  statutes  of 
a  state  limiting  the  jurisdiction  of  suits 
arr>inst  counties  to  circuit  courts  held 
within   such   counties   can   have   no   appli- 
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(c)  Restrictions  on  Equity  Jurisdiction. — The  statute  of  a  state  cannot  con- 
trol the  mode  of  procedure  in  equity  cases  in  federal  courts,  nor  deprive  them 
of  their  separate  equity  jurisdiction-^*^ 

(d)_  Remedies  against  Decedents  Estates. — A  foreign  creditor  may  estab- 
lish his  debt  in  the  courts  of  the  United  States  against  the  personal  representa- 
tive of  a  decedent,  notwithstanding  the  fact  that  the  laws  of  the  state  relative 
to  the  administration  and  settlement  of  decedents'  estates  do  in  terms  limit  the 
right  to  establish  such  demands  to  a  proceeding  in  the  probate  courts  of  the  state.^i 

d.  Restriction  of  Jurisdiction-  by  Recent  Statutes. — The  recent  acts  of  con- 
gress have  tended  more  and  more  to  contract  the  jurisdiction  of  the  courts  of  the 
United   States,   which  had   been   enlarged  by   intermediate   acts,   and   to   restrict 


cation  to  courts  of  the  national  govern- 
ment. Cowles  V.  Mercer  County,  7  Wall. 
118,  19  L.  Ed.  86;  Ouachita  County  v.  Wol- 
cott,  103  U.  S.  559,  26  L.  Ed.  505;  Chicot 
County  V.  Sherwood,  148  U.  S.  529,  37  L. 
Ed.  546;  Loeb  v.  Columbia  Township 
Trustees,  179  U.  S.  472,  486,  45  L.  Ed.  280; 
Lincoln  County  v.  Luning,  133  U.  S.  529, 
33  L.   Ed.  766. 

A  citizen  of  another  state  may  sue  a 
county  in  the  federal  courts  for  that  state, 
although  the  state  statute  exempts  the 
county  from  suit  in  any  court,  except  that 
claims  may  be  presented  against  it  to  the 
county  court  for  allowance  or  rejection, 
and  the  allowance  or  rejection  reviewed 
on  appeal  in  the  rnanner  provided  for  by 
the  state  statute.  Chicot  County  v.  Sher- 
wood, 148  U.  S.  529.  37  L.  Ed.  546. 

Counties  in  Illinois,  by  the  law  of  their 
organization,  are  exempted  from  suit  else- 
where than  in  the  circuit  courts  of  the 
county.  But  a  county  in  Illinois  is  not 
thereby  exempted  from  liability  to  suit 
in  national  courts.  The  power  to  contract 
with  citizens  of  other  states  implies  lia- 
bility to  suit  by  citizens  of  other  states, 
and  no  statute  limitation  of  suability  can 
defeat  a  jurisdiction  given  by  the  consti- 
tution. Cowles  V.  Mercer  County,  7  Wall. 
118,  122,   19   L.   Ed.  86. 

A  statute  providing  for  the  presenta- 
tion of  county  warrants  at  a  certain  time, 
does  not  defeat  the  jurisdiction  of  the 
federal  courts  of  a  suit  therein  between 
citizens  of  different  states,  but  a  failure 
to  make  such  presentment  is  a  good  de- 
fense, even  in  the  federal  courts.  Ouachita 
County  V.  Wolcott,  103  U.  S.  559,  26  L. 
Ed.  505. 

50.  Equity  jurisdiction  cannot  be  im- 
paired.— Cummings  v.  National  Bank,  101 
U.  S.  153,  157,  25  L.  Ed.  903;  Kirbv  v. 
Lake  Shore,  etc..  Railroad,  120  U.  S.  130, 
137,  30  L.  Ed.  569;  Ellis  v.  Davis,  109  U. 
S.  485,  498,  27  L.  Ed.  1006;  Payne  v. 
Hook,  7  Wall.  425,  19  L.  Ed.  260;  Borer 
V.  Chapman,  119  U.  S.  587,  600,  30  L.  Ed. 
532;  Hayes  v.  Pratt,  147  U.  S.  557,  570,  37 
L.  Ed.  279;  Watts  v.  Camors,  115  U.  S. 
353,  362.  29  L.  Ed.  406;  Green  v.  Creigh- 
ton,  23  How.  90,  16  L.  Ed.  419;  Lawrence 
V.  Nelson.  143  U.  S.  215,  223.  36  L.  Ed.  130. 
See.  generally,  the  title  EQUITY,  and 
see  the  following  section. 

51.  Remedies     against     decedent's    es- 


3. — Union  Bank  v.  Jolly,  18  How.  503, 
,.  Ed.  472;  Lawrence  v.  Nelson,  143  U. 


tates. 
15  L. 

S.  215,  36  L.  Ed.  130;  Byers  v.  Ale  \uley 
149  U.  S.  608,  37  L.  Ed.  867;  Security 
Trust  Co.  V.  Black  River  Nat.  Ban«, 
187  U.  S.  211,  227,  47  L.  Ed.  147;  Green 
V.  Creighton,  23  How.  90,  16  L.  Ed  419; 
Hayes  v.  Pratt,  147  U.  S.  557,  570,  37  L. 
Ed.  279;  Suydam  v.  Broadnax,  14  Pet  67, 
10  L.  Ed.  357;  Rio  Grande  R.  Co.  v.  Go- 
mila,  132  U.  S.  478,  485,  33  L.  Ed.  400; 
Ridmgs  V.  Johnson,  128  U.  S.  212.  32  L. 
Ed.  401;  Hess  v.  Reynolds,  113  U.  S.  73, 
77,  28  L.  Ed.  927;  Borer  v.  Chapman,  119 
U.  S.  587,  599,  30  L.  Ed.  532;  Williams  v. 
Benedict,  8  How.  107,  112,  12  L.  Ed.  1007. 
See,  generally,  the  title  EXECUTORS 
AND  ADMINISTRATORS. 

"The  general  equity  jurisdiction  of  the 
circuit  court  of  the  United  States  to  ad- 
minister, as  between  citizens  of  different 
states,  the  assets  of  a  deceased  person 
within  its  jurisdiction,  cannot  be  defeated 
or  impaired  by  laws  of  a  state  undertak- 
ing to  give  exclusive  jurisdiction  to  its 
own  courts.  Green  v.  Creighton.  23  How 
90,  16  L.  Ed.  419;  Pavne  v.  Hook,  7  Wall 
425,  19  L.  Ed.  260."  Lawrence  v.  Nelson, 
143  U.  S.  215,  223,  36  L.  Ed.  130. 

Neither  the  principle  of  convenience, 
nor  the  statutes  of  a  state,  can  deprive 
the  United  States  courts  of  jurisdiction 
to  hear  and  determine  a  controversy  be- 
tween citizens  of  different  states,  when 
such  a  controversy  is  distinctly  presented, 
because  the  judgment  may  affect  the  ad- 
ministration or  distribution  in  another 
forum  of  the  assets  of  the  decedent's  es- 
tate. Hess  V.  Revnoids,  113  U  S  73  77 
28  L.  Ed.   927.         ■  '       ' 

The  circuit  court  for  any  district  em- 
bracing a  particular  state  will  have  juris- 
diction of  an  equity  proceeding  against  an 
administrator  (if  according  to  the  received 
principles  of  equity  a  case  for  equitable 
relief  is  stated),  notwithstanding  that  by 
a  peculiar  structure  of  the  state  probate 
sys_tem_  such  a  proceeding  could  not  be 
maintained  in  any  court  of  the  state 
Payne  v.  Hook,  7  Wall.  425,  19  L  Ed' 
260. 

A  suit  to  set  aside  fraudulent  sale  made 
by  an  executor  under  orders  of  probate 
court,  may  be  brought  in  the  federal  court 
although  the  state  laws  make  the  juris- 
diction of  the  probate  court   exclusive  in 
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it  more  nearly  within  the  hmits  of  the  earher  statntes.^^  'j^j^g  general  object  of 
the  act  of  1887  is  to  contract,  not  to  enlarge,  the  jurisdiction  of  the  circuit  courts 
of  the  United  States. ^^ 

e.    Jurisdiction  to   Give  Complete  Relief. — Where  the   federal  court  has  once 
obtained  jurisdiction  of  the  subject  matter  and  of  the  parties,  it  is  not  exhausted 


such  cases.  Johnson  v.  Waters,  111  U.  S. 
640,  28  L.  Ed.  547;  Arrowsmith  v.  Gleason, 
129  U.  S.  86,  99,  32  L.  Ed.  630. 

Where  a  suit  was  brought  in  the  United 
States  court  by  citizens  of  another  state 
against  a  citizen  of  Mississippi,  who  ap- 
peared to  the  suit,  pleaded  and  then  died, 
after  which  the  suit  was  revived  against 
his  administrators,  and  judgment  obtained 
against  them,  the  following  proceedings 
of  the  probate  court  afford  no  bar  to  the 
recovery  of  the  claim:  A  declaration  by 
the  probate  court  that  the  estate  was  in- 
solvent, and  a  reference  of  the  matter  to 
a  commissioner  in  insolvency.  A  publi- 
cation notifying  the  creditors  of  the  es- 
tate to  appear  and  file  their  claims,  or  be 
forever  barred  of  their  demands.  A  re- 
port by  the  commissioner,  leaving  out  the 
claim  in  question,  which  report  was  con- 
firmed by  th^"  court.  Union  Bank  v.  Jolly, 
18  How.  503,  15  L.  Ed.  472. 

Where  the  estate  turned  out  not  to  be 
insolvent,  but  a  fund  remained  in  hand 
for  distributees,  the  creditors  can  recover 
by  a  bill  in  chancery  against  the  adminis- 
trators, notwithstanding  the  proceedings 
in  the  probate  court.  Union  Bank  v.  Jolly, 
18   How.   503,  504,   15  L.   Ed.  472. 

The  plaintiffs,  merchants  of  New  York, 
instituted  a  suit  in  the  circuit  court  of 
Alabama,  against  the  administrators  of 
the  maker  of  a  note,  dated  in  New  York, 
and  payable  in  New  York.  The  act  of 
the  assembly  of  Alabama  provides,  that 
the  estate  of  a  deceased  person,  which  is 
declared  to  be  insolvent,  shall  be  dis- 
tributed by  the  executors  or  administra- 
tors, according  to  the  provisions  of  the 
statute,  among  the  creditors;  and  that  no 
suit  or  action  shall  be  commenced  or  sus- 
tained against  any  executor  or  administra- 
tor, after  the  estate  of  the  deceased  has 
been  represented  as  insolvent,  except  in 
certain  cases  not  of  the  description  of 
that  on  which  this  suit  was  instituted. 
Held,  that  the  insolvency  of  the  estate, 
judicially  declared  under  the  statute  of 
Alabama,  was  not  sufficient  in  law  to 
abate  a  suit  instituted  in  the  circuit  court 
of  the  United  States,  by  a  citizen  of  an- 
other state,  against  the  representatives  of 
a  citizen  of  Alabama.  Suydam  v.  Broad- 
nax,  14  Pet.  67,  10  L.   Ed.  357. 

The  constitutional  and  legal  rights  of  a 
citizen  of  the  United  States,  to  sue  in  the 
circuit  courts  of  the  United  States,  do  not 
permit  an  act  of  insolvency,  completely 
executed  under  the  authority  of  a  state, 
to  be  a  good  bar  against  a  recovery  upon 
a  contract  inade  in  another  state.  Suy- 
dani  V.  Broadnax,  14  Pet.  67,  10  L.  Ed. 
357. 

52.  Tendency  of  recent  act  is  to  con- 
trol   jurisdiction. — Martin     v.     Baltimore, 


etc.,  R.  Co.,  151  U.  S.  673,  687,  38  L.  Ed. 
311;  Wabash  Western  Railway  v.  Brow, 
164  U.  S.  271,  277,  41  L.  Ed.  431;  Pull- 
man's Palace  Car  Co.  v.  Speck,  113  U.  S. 
84,  28  L.  Ed.  925;  Smith  v.  Lyon,  133  U. 
S.  315,  33  L.  Ed.  635;  In  re  Pennsylvania 
Co.,  137  U.  S.  451.  34  L.  Ed.  738;  Fisk  v. 
Henarie,  142  U.  S.  459,  35  L.  Ed.  1079; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 
36  L.  Ed.  768. 

53.  Purpose  of  act  of  1887. — Ex  parte 
Wisner,  203  U.  S.  449,  459,  51  L.  Ed.  264; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151  U. 
S.  673,  687,  38  h.  Ed.  311;  Pullman's 
Palace  Car  Co.  v.  Speck,  113  U.  S.  84.  28 
L.  Ed.  925;  Smith  v.  Lyon,  133  U.  S.  315, 
33  L.  Ed.  635;  In  re  Pennsylvania  Co., 
137  U.  S.  451,  34  L.  Ed.  738;  Fisk  v.  Hen- 
arie, 142  U.  S.  459,  35  L.  Ed.  1079;  Shaw 
V.  Quincy  Min.  Co.,  145  U.  S.  444,  36  L. 
Ed.  768;  Wabash  Western  Railway  v. 
Brow,  164  U.  S.  271,  277,  41  L.  Ed.  431; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157  U. 
S.  201,  208,  39  L.  Ed.  672;  McCormick 
Harvesting  Machine  Co.  v.  Walthers,  134 
U.  S.  41,  33  L.  Ed.  833;  Tennessee  v. 
Union,  etc.,  Bank,  152  U.  S.  454,  462,  38 
L.  Ed.  511;  Hanrick  v.  Hanrick,  153  U.  S. 
192,  197,  38  L.  Ed.  685;  McDonnell  v. 
Jordon,  178  U.  S.  229,  238,  44  L.  Ed. 
1048. 

"The  object  of  the  act  of  March  3, 
1887,  was  to  restrict  the  jurisdiction  of 
the  circuit  court  and  to  restrain  the 
volume  of  litigation,  which,  through  the 
expansion  of  federal  jurisdiction  in  re- 
spect to  the  removal  of  causes,  had  been 
pouring  into  the  courts  of  the  United 
States.  Smith  v.  Lyon,  133  U.  S.  315,  33 
L.  Ed.  635;  In  re  Pennsylvania  Co.,  137 
U.  S.  451,  34  L.  Ed.  738;  Fisk  v.  Henarie, 
142  U.  S.  459,  35  L.  Ed.  1079."  Missouri 
Pac.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556, 
583,  40   L.    Ed.    536. 

The  statute  leaves  out  the  provision 
that  if  the  party  has  the  diverse  citizen- 
ship required  by  the  statute  he  may  be 
sued  in  any  district  where  he  may  be 
found  at  the  time  of  the  service  of  proc- 
es-s.  The  omission  of  these  words,  and 
the  increase  of  the  amount  in  contro- 
versy necessary  to  the  jurisdiction  of  the 
circuit  court,  and  the  repeal  of  so  much 
of  the  former  act  as  allowed  plaintiffs  to 
remove  causes  from  the  state  courts  to 
those  of  the  United  States,  and  many 
other  features  of  the  new  statute,  show 
the  purpose  of  the  legislature  to  restrict 
rather  than  to  enlarge  the  jurisdiction  of 
the  circuit  courts,  while,  at  the  same  time, 
a  suit  is  permitted  to  be  brought  in  any 
district  where  either  plaintifif  or  defend- 
ant resides.  Smith  v.  Lyon,  133  U.  S.  315, 
319,  33  L.  Ed.   635. 
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by  rendition  of  jiulg-ment  but  tb.e  case  may  be  retained  by  it  until  the  judg- 
ment is  satisfied  and  complete  relief  afforded  to  the  parties.-'''* 

f.  11  hat  Courts  Decide  Questions  of  Jurisdiction. — It  belongs  to  the  United 
States  courts  to  determine  the  question  of  their  own  jurisdiction,  the  ultimate 
arbiter  being  the  supreme  court  of  the  United  States.^-'* 

5.  Power  to  Issue  Writs. — The  courts  of  the  United  States  have  power  to 
issue  writs  of  scire  facias  and  all  writs  net  specifically  provided  for  by  that 
statute  which  may  be  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  usages  and  principles  of  law.'^^  The  issuance  of  writs  is 
only  authcrized  by  this  section  when  necessary  in  the  exercise  of  jurisdiction  al- 
ready possessed.^*"  This  section  has  been  held  to  authorize  the  issuance  of  exe- 
cutions.-"^ 

B.  District  Courts. — 1.  Boundaries  oe  District. — Where  a  district  of  the 
United  States  is  coex  '^iisive  with  a  state,  and  the  state  boundaries  are  changed, 
the  district  changes  with  them.-'^^ 

2.  Who  May  Hold'  District  Court. — As  a  general  rule  the  district  courts 
are  held  by  the  district  judges,  but  the  circuit  court  may  designate  judges  of 
other  districts  to  sit  in  any  case  whenever  the  public  interest  requires  it,*^*^  and 


54.  Jurisdiction  to  give  complete  relief. 

—Ward  V.  Todd,  103  U.  S.  327,  26  L.  Ed. 
339;  Riggs  v.  Johnson  County,  6  Wall. 
166,  187,  18  L.  Ed.  768;  Central  Nat.  Bank 
V.  Stevens,  169  U.  S.  432,  464,  42  L.  Ed. 
807;  United  States  v.  Allred,  15.5  U.  S. 
591.  594,  39  L-  Ed.  273;  Griffin  v.  Thomp- 
son. 2  How.  244,  257,  11  L.  Ed.  253;  Ober 
V.   Gallaeher,  93  U.   S.   199,  23   L.   Ed.   829. 

55.  What  court  decides  questions  of 
jurisdiction. —  Freeman  z' .  Howe,  24 
How.  450,  459,  16  L.  Ed.  749;  United 
States  V.  Peters,  5  Cranch  115,  3  L.  Ed. 
53;  Ableman  v.  Booth,  21  How.  506,  16  L. 
Ed.  169;  New  York  v.  Commissioners  of 
Taxes,   2   Black  620,  633,   17   L.    Ed.    451. 

56.  Po-wer  to  issue  writs. — Rev.  Stat., 
§  716;  Rigijs  v.  Johnson  County,  6  Wall. 
166,  189,  18  L.  Ed.  768;  Mclntire  -'.Wood, 
7  Cranch  504,  3  L-  Ed.  420;  McClung  v. 
Silliman,  6  Wheat.  598,  5  L.  Ed.  340;  Way- 
man  7'.  Southard,  10  Wheat.  1,  22,  6  L.  Ed. 
253;  Bath  County  v.  Amy,  13  Wall.  244, 
249.  20  L.  Ed.  539;  United  States  Bank  v. 
Halstcad,  10  Wheat.  51,  6  L.  Ed.  264; 
Stockton  r.  Bishop,  2  How.  74,  11  L.  Ed. 
184;  Hardeman  v.  Anderson.  4  How.  640, 
11  L.  Ed.  1138;  Ex  parte  Milwaukee  R. 
Co..  5  Wall.  188.  18  L.  Ed.  676;  Hudson 
V.  Parker,  1.-6  U.  S.  277,  281,  39  L.  Ed. 
424. 

The  circuit  court  of  Tennessee,  as  a 
court  of  equity,  cannot  award  a  writ  of 
hab.  facias  possessionem  to  enforce  its 
decree.  Wallen  z'.  Williams,  7  Cranch  602, 
3    L.    Ed.    4.'^2. 

Power  cf  s'icreme  court. — See  the  title 
APPE.\L  AND  ERROR,  vol.  1,  pp.  394, 
404.    921. 

Mandamus. — See  the  title  MAN- 
DAMUS. 

Certiorari. — See  the  titles  APPEAL 
AND  ERROR,  vrl.  l,  pp.  403,  4C0,  498, 
921;   CERTIORARI. 

Habeas  corpus. — See  the  title  HABE.\S 
CORPUS. 

Injunctions. — See  the  title  INJUNC- 
TIONS. 

4  U  S  Enc— 57 


57.  Necessity  for  jurisdiction   to   exist. 

— In  re  Massachusetts,  197  U.  S.  482,  483, 
49  L.  Ed.  845;  McClung  v.  Silliman,  6 
Wheat.  598,  5  U  Ed.  340;  Bath  County  v. 
Amy,  13  Wall.  244,  248,  20  L.  Ed.  539; 
Rigps  V.  Johnson  County,  6  Wall.  166,  18 
h.    Ed.   768. 

58.  Executions. — Wayman  v.  Southard, 
10  Wheat.  1.  6  L.  Ed.  253;  United  States 
Bank  v.  Halstead,  10  Wheat.  51,  6  L.  Ed. 
264.  See,  generally,  the  title  EXECU- 
TIONS. 

The  words  of  the  14th  section  of  the 
judiciary  act  of  1789,  c.  20,  are  under- 
stood by  the  court  to  comprehend  execu- 
tions. An  execution  is  a  writ,  which  is 
certainly  "agreeable  to  the  principles  and 
usages  of  law."  There  is  no  reason  for 
supposing  that  the  general  term  "writs," 
is  restrained  by  the  words,  "which  may  be 
necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,"  to  original  process,  or 
to  process  anterior  to  judgments.  The 
jurisdiction  of  a  court  is  not  exhausted 
by  the  rendition  of  its  judgment,  but  con- 
tinues until  that  judgment  shall  be  satis- 
fied. Many  questions  arise  on  the  process 
subsequent  to  the  judgment,  in  which 
jurisdiction  is  to  be  exercised.  It  is, 
therefore,  no  unreasonable  extension  of 
the  words  of  the  act,  to  suppose  an  ex- 
ecution neces'^ary  for  the  exercise  of  ju- 
risdiction. W^ayman  z'.  Southard,  10 
Wheat.   1,  22,  6  L.   Ed.  2.'3. 

59.  Boundaries  of  district. — Devoe  Mfg. 
Co.,  Petitioner,  108  U.  S.  401,  27  L.  Ed. 
764. 

60.  Who  may  held  district  court. — Ball 
V.  United  States,  140  U.  S.  118.  128,  35  L. 
Ed.  377;  McDowell  v.  United  States,  159 
U.  S.  596,  40  L.  Ed.  271,  where  it  was  held 
that  congress  might  provide  for  one  dis- 
trict judge  holding  court  in  the  district 
of  another.     See  the  title   JUDGES. 

Under  §  596  of  the  Revised  Statutes, 
the  circuit  judge,  whenever  in  his  judg- 
ment the  public  interest  so  required,  could 
d::i:;nate    and    appoint    the    district   judge 
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in  case  of  the  disability  of  the  district  judge  it  may  be  held  by  the  circuit  jus- 
tice,^ ^  or  by  the  circuit  judge.*^- 

3.  Jurisdiction — a.  Admiralty  Jurisdiction. — See  the  titles  Admiralty,  vol. 
1,  p.  119;  Prizij. 

b.  Suits  by  United  States  or  Officers. — The  district  courts  of  the  United  States 
have  jurisdiction  of  all  suits  at  common  law  brought  by  the  United  States,  or 
by  any  officer  thereof  authorized  by  law  to  sue.*^-^ 

c.  Sttits  for  Penalties  and  Forfeitures. — The  district  courts  have  jurisdiction 
of  all  suits  for  penalties  and  forfeitures  incurred  under  any  law  of  the  United 
States.^'*  Thus  the  district  courts  have  jurisdiction  of  suits  for  penalties  and 
forfeitures  under   United   States  customs   laws,"^   laws  relating  to  internal  rev- 


of  any  judicial  district  in  his  circuit  to 
hold  the  district  or  circuit  court  in  place 
of,  or  in  aid  of,  any  other  district  judge 
within  the  same  circuit.  Ball  v.  United 
States,   140   U.    S.    118,    128,   35    L.    Ed.   377. 

The  section  did  not  authorize  the  cir- 
cuit judge  to  empower  the  district  judge 
to  act  in  another  district  after  the  judg- 
ship  in  the  latter  district  becomes  vacant, 
but  a  judge  so  authorized  and  acting  was 
at  least  a  de  facto  judge.  Ball  v.  United 
States,  140  U.  S.  118.  128,  35  L.  Ed.  377. 

As  to  de  facto  judges,  see  the  title 
JUDGES. 

61.  Power  of  circuit  justice  to  hold  dis- 
trict court.— Act  of  March  2.  1S09  (2  Stat. 
534);  Wallace  v.  Loomis,  97  U.  S.  146,  24 
L.    Ed.   895. 

62.  Power  of  circuit  judge  to  hold  dis- 
trict court.— Act  of  April  10,  1869  (16 
Stat.  44);,  Wallace  v.  L,oomis,  97  U.  S. 
146,    24    L.    Ed.    895. 

63.  Suits  by  United  States  or  officers. 
— Rev.  Stat.,  §  563;  Postmaster-General 
V.  Early,  12  Wheat.  136,  145,  6  L.  Ed.  577; 
Southwick  V.  Postmaster-General,  2  Pet. 
442,   447,   7   L.   Ed.   479. 

The  district  court  has  jurisdiction  of 
all  suits  brought  by  the  postmaster  gen- 
eral. Southwick  V:  Postmaster-General,  2 
Pet.  442,  447,  7  L.   Ed.  479. 

The  jurisdiction  of  the  district  courts, 
over  suits  brought  by  the  postmaster 
general  for  debts  and  balances  due  the 
general  postoffice,  is  unquestionable.  Post- 
master-General V.  Early,  12  Wheat.  136, 
148.  6  L.   Ed.  577. 

The  circuit  courts  have  concurrent  ju- 
risdiction of  suits  by  postmaster  general. 
Postmaster-General  v.  Early,  12  Wheat. 
136,  148,  6  L.  Ed.  577;  Southwick  v.  Post- 
master-General, 2  Pet.  442,  447,  7  L.  Ed. 
479. 

64.  Suits  for  penalties  and  forfeitures. 
— Rev.  Stat.,  §  563;  Lees  v.  United  States, 
150  U.  S.  476,  478,  37  L.  Ed.  1150;  First 
Nat.  Bank  v.  Morgan,  132  U.  S.  141,  142,  33 
L.  Ed.  282;  Coffey  v.  United  States,  116 
U  S  427,  433,  29  L.  Ed.  681;  United  States 
V  Mooney,  116  U.  S.  104,  29  L.  Ed.  550; 
The  Cassius.  2  Dall.  365,  1  L.  Ed.  418; 
Evans  V.  Bollen,  4  Dall.  342,  1  L.  Ed.  859; 
United  States  v.  350  Chests  of  Tea,  12 
Wheat.  486,  497,  6  L-  Ed.  702;  Hehvig  v. 
United  States,  '188  U.  S.  605,  610,  47  L. 
Ed.  614;  In  re  Keasbey  &  Mattison  Co., 
160    U.    S.    221,    40    L.    Ed.    402;    Insley    v. 


United  States,  150  U.  S.  512,  515,  37  L. 
Ed.  1163;  In  re  Cooper,  143  U.  S.  472, 
49S,  36  L.  Ed.  232:  Brady  v.  Dalv,  175  U. 
S.  148,  44  L.  Ed.  109;  Gelston  v.  Hoyt,  3 
Wheat.  246,  312,  4  L-  Ed.  381;  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  344,  390,  12  L.  Ed.  465.  See,  also, 
Slocum  V.  Mayberry,  2  Wheat.  1,  4  L.  Ed. 
169,  where  it  was  held  that  the  state  court 
had    no    jurisdiction. 

Suit  for  damages  for  infringement  of 
dramatic  copyright. — An  action  under  § 
4966  of  the  Revised  Statutes  to  recover 
damages  against  a  person  who  publicly 
performs  or  presents  a  copyrighted  dra- 
matic composition  without  the  consent  of 
the  proprietor  thereof,  is  not  one  to  re- 
cover a  penalty  or  forfeiture  so  as  to  be 
cognizable  exclusively  in  the  district 
courts,  but  is  one  arising  under  the  copy- 
right laws  of  which  the  circuit  court  had 
jurisdiction.  Brady  v.  Daly,  175  U.  S. 
148,   44   L.    Ed.    109. 

65.  Suits  under  customs  laws. — United 
States  V.  Mooney,  116  U.  S.  104,  29  L. 
Ed.  550;  In  re  Keasbey  &  Mattison  Co., 
160  U.  S.  221,  40  L.  Ed.  402;  Helwig  v. 
United  States,  188  U.  S.  605,  47  L-  Ed.  614; 
The  Cassius,  2  Dall.  365,  1  L.  Ed.  418; 
Evans  V.  Bollen,  4  Dall.  342,  1  L.  Ed. 
859. 

A  suit  for  the  recovery  of  penalties  and 
forfeitures  under  the  custom  laws  are  not 
suits  of  a  civil  nature  at  coinmon  law  or 
in  equity  within  the  meaning  of  the  act 
of  March  3,  1875,  conferring  jurisdiction 
over  such  causes  upon  the  circuit  courts. 
United  States  v.  Mooney,  116  U.  S.  104, 
29    L.    Ed.   550. 

The  first  section  of  the  judiciary  act  of 
1875  did  not  take  away  the  exclusive  ju- 
risdiction conferred  by  earlier  statutes  of 
the  district  courts  of  the  United  States 
for  suits  for  the  recovery  of  penalties  and 
forfeitures  under  the  custom  laws  of  the 
United  States.  In  re  Keasbey  &  Matti- 
son Co..  160  U.  S.  221.  40  L.  Ed.  402; 
United  States  v.  INIooney,  116  U.  S.  104, 
29    L.    Ed.    550. 

The  district  court  has  exclusive  juris- 
diction of  a  suit  by  the  United  States  for 
the  recovery  of  the  penalty  provided  by 
§  7  of  the  customs  administrative  act  of 
1890,  which  provides,  in  effect,  that  the 
importer  shall  pay,  in  addition  to  the 
duties  imposed  by  law,  a  sum  eoual  to 
two  per  cent,  of  the  total  appraised  value 
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emie,^^  contract  labor  law  ^'^  and  the  national  banking  laws.^^     And  except  where 
otherwise  provided  oy  statute/'^  this  jurisdiction  is  exclusiveJ'^ 

d.  Suits  for  Seizures — (1)  Seizures  on  Navigable  Waters. — See  the  title 
Admiralty,  vol.  1,  pp.  119,  148. 

(2)  Seizures  on  Land  or  Nonnaingahle  Waters. — The  district  courts  of  the 
United  States  have  jurisdiction  of  all  seizures  on  land  and  on  waters  not  within 
the  admiralty  and  maritime  jurisdiction,'^^  and  this  jurisdiction  is  exclusive  ex- 
cept where  otherwise  provided  by  special  statute.' ^ 

e.  Concurrent  Jurisdictioi  linth  Circuit  Court. — The  district  courts  are  given 
concurrent  jurisdiction  with  the  circuit  courts  in  certain  cases  by  acts  of  con- 
gress."3    If  the  district  courts  are  given  jurisdiction  concurrent  with  the  circuit 


of  each  one  per  cent,  that  the  appraised 
value  exceeds  the  vakie  declared  in  the 
entry.  Hehvig  v.  United  States,  I85  U. 
S.    605,    610,   47    L.    Ed.    614. 

66.  Suits  under  intv-nal  revenue  laws. 
— Cofifey  v.  United  States,  116  U.  S.  427, 
433,   29    L.    Ed.   681. 

67.  Suits  for  penalties  under  contract 
lahir  law. — The  district  courts  of  the 
United  States  have  jurisdiction  of  suits 
for  the  recovery  of  penalties  for  viola- 
tions of  the  contract  labor  law  of  Feb- 
ruary 26,  1885.  Lees  v.  United  States, 
150   U.   S.   476,   37   L.    Ed.   1150. 

68.  Cuits  against  national  bank  for  pen- 
alty for  taking  illegal  interest. — First  Nat. 
Bank  v.  Morgan,  132  U.  S.  141,  33  L.  Ed. 
282. 

69.  Exclusive  jurisdiction  of  district 
courts  taken  away  by  special  statute. — • 
Lees  V.  United  States,  150  U.  S.  476,  478, 
37  L.  Ed.  1150;  Coffey  v.  United  States, 
116  U.  S.  427,  433,  29  L.  Ed.  681;  First 
Nat.  Dank  v.  Morgan,  132  U.  S.  141,  33 
L.  Ed.  282. 

The  jurisdiction  of  the  district  courts 
of  the  United  States  of  suits  for  penalties 
incurred  under  the  national  banking  act 
for  taking  usurious  interest,  is  not,  since 
the  passage  of  the  acts  of  1864  and  1875, 
exclusive  of,  but  concurrent  with,  the  ju- 
risdiction of  such  state,  county  or  munic- 
ipal courts  of  the  county  or  city  in  which 
the  bank  is  located,  as  has  jurisdiction, 
under  the  local  law,  in  similar  cases.  First 
Nat.  Bank  v.  Morgan,  132  U.  S.  141,  144, 
33  L.  Ed.  282. 

Suits  in  rem  for  forfeitures  for  viola- 
tion of  internal  revenue  laws  mny  be 
brought  either  in  the  district  or  circuit 
courcs.  Coffey  v.  United  States,  116  U. 
S.   427,  433,  29  L.   Ed.   681. 

An   action   on   an   embargo   bond  is   not. 
one    within    the    exclusive    jurisdiction    of 
the    district    courts,    but    may   be    brought 
in  the  circuit  court.     Durousseau  v.  United 
States,  6  Cranch  307,  3  L.  Ed.  232. 

70.  Exclusiveness  of  jurisdiction  of  suits 
for  penalties,  etc. — Lees  v.  United  States, 
150  U.  S.  476.  478,  37  L-  Ed.  1150;  The 
Cassius,  2  Dall.  365,  1  L.  Ed.  418;  Evans 
V.  Bollen,  4  Dall.  342,  1  L.  Ed.  859;  In  re 
Keasbey  &  Mattison  Co.,  160  U.  S.  221, 
40  L.  Ed.  402;  United  States  v.  Mooney, 
116  U.  S.  104,  29  L.  Ed.  550;  Heiwig  v. 
United   States,    188   U.    S.    605,    610,   47    L. 


Ed.   614;   First   Nat.   Bank  v.   Morgan,   133 
U.   S.   141,   144,  33   L.   Ed.   282. 

Effect  of  omission  of  word  "exclusive" 
in  state  statute.— "The  ninth  section  of 
the  judiciary  act  of  September  24,  1789,  1 
Stat.  73,  78,  c.  20,  provided  as  follows: 
'The  district  court  shall  have  exclusive 
original  cognizance  *  *  *  of  ^u  s^j^g  fgj. 
penalties  and  forfeitures  incurred  under 
the  laws  of  the  United  States.'  While  in 
the  Revised  Statutes  the  word  'exclusive' 
was  omitted,  the  language  was  not  other- 
wise substantially  changed.  It  is  true 
that  in  some  cases  jurisdiction  over  mat- 
ters of  penalty  and  forfeiture  has  been 
committed  to  the  circuit  court,  but  this 
was  always  done  by  special  act,  and  does 
not  otherwise  affect  the  proposition  that 
the  general  jurisdiction  over  actions  for 
penalties  and  forfeitures  has  been  and  is 
vested  in  the  district  court.  Hence,  when, 
as  here,  a  statute  imposes  a  penalty  and 
forfeiture,  jurisdiction  of  an  action  there- 
for woiild  vest  in  the  district  court,  un- 
less it  is  in  express  terms  placed  ex- 
clusively elsewhere."  Lees  v.  United 
States,  150  U.  S.  470,  478,  37  L.  Ed. 
1150. 

71.  Seizures  on  land  or  nonnavigable 
waters.— Rev.  Stat.,  §  563;  In  re  Cooper, 
143  U.  S.  472,  498,  36  L.  Ed.  232;  United 
States  V.  350  Chests  of  Tea,  12  Wheat. 
4P6,  -497,  6  L.  Ed.  702;  Coffey  v.  United 
States,  116  U.  S.  427,  433,  29  L.  Ed.  681; 
Gelston  v.  Hoyt,  3  Wheat.  246,  312,  4  L. 
Ed.  381;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  390,  12  L. 
Ed.  465;  Slocum  v.  Mayberry,  2  Wheat. 
1,    4    L.    Ed.    169. 

72.  Exclusiveness     of      jurisdiction. — 

Coffey  V.  United  States,  116  U.  S.  427,  433, 
29  L.  Ed.  681. 

By  subd.  8,  §  563,  jurisdiction  is  given 
to  the  district  courts  of  all  seizures  on 
land,  and  it  is  enacted  that  such  jurisdic- 
tion shall  be  exclusive,  except  in  the  par- 
ticular cases  where  jurisdiction  of  such 
seizures  is  given  to  the  circuit  courts. 
Cofifey  V.  United  States,  116  U.  S.  427,  433, 
29   L.    Ed.   6S1. 

73.  Concurrent  jurisdiction  with  circuit 
courts. — Postmaster-General  v.  Early,  12 
Wheat.  136,  146,  6  L.  Ed.  577,  where  it 
was  held  that  the  district  courts  had  con- 
current jurisdiction  with  the  circuit  courts 
of  suits  brought  by  the  postmaster  gen- 
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courts,  these  words  are  capable  of  giving  jurisdiction  to  the  cir'-uit  courts  in  such 
cases,  although  such  jurisdiction  did  not  previously  exist."-* 

f.  Concurrent  Jurisdiction  zvith  Court  of  Claims. — See  post,  "Concurrent  Ju- 
risdiction of  District  and  Circuit  Courts,"  VII,  F,  2,  e,  (8). 

4.  District  Court  with  Circuit  Court  Powers. — Districts  are  sometimes 
given  the  power  of  circuit  courts.'^^  When  performing  the  appropriate  duty  of 
a  district  court,  a  district  court  is  not  sitting  as  a  circuit  court,  because  it  pos- 
sesses the  powers  of  a  circuit  court  also.'^'' 

5.  Transfer  from  District  to  Circuit  Court — a.  JVlicre  Judge  Is  In- 
terested in  Cause. — The  judge  of  a  district  court  has  power  to  order  the  record 
of  a  suit  in  which  he  is  interested  to  be  transmitted  to  the  circuit  of  the  United 
States  in  another  state."'^ 

b!  Upon  Extension  of  Circuit  Court  System. — Where  the  circuit  court  system 
was  extended  by  act  of  congress  to  the  state  of  Wisconsin,  in  which  the  district 
court  formerly  exercised  circuit  court  powers,  cases  pending  in  the  district  court 
were  transferred  to  the  circuit  court,^^  except  that  the  district  court  was  given 
power  to  enforce  final  jvidgments  and  decrees  already  rendered  by  it.'''^ 


era!  for  debts  and  balances  due  the  gen- 
eral postoffice. 

74.  Postmaster-General  v.  Early,  12 
Wheat.    136,   146,   6   L-    Ed.   577. 

"What  is  the  meaning  and  purport  of 
the  words  'concurrent  with'  the  circuit 
courts  of  the  United  States?  Are  they  en- 
tirely senseless?  Are  they  to  be  excluded 
from  the  clause  in  which  the  legislature 
has  inserted  them,  or  are  they  to  be  taken 
into  view,  and  allowed  the  effect  of  which 
they  are  capable?  The  words  are  cer- 
tainly not  senseless.  They  have  a  plain 
and  obvious  meaning.  And  it  is,  we  think, 
a  rule,  that  words  which  have  a  meaning, 
are  not  to  be  entirely  disregarded  in  con- 
struing a  statute.  We  cannot  understand 
this  clause,  as  if  these  words  were  ex- 
cluded from  it.  They,  perhaps,  manifest 
the  opinion  of  the  legislature,  that  the 
jurisdiction  was  in  the  circuit  courts;  but 
ought,  we  think,  to  be  construed  to  give 
it.  if  it  did  not  previously  exist.  Any 
other  construction  would  destroy  the  ef- 
fect of  those  words.  The  district  court 
cannot  take  cognizance,  concurrent  with 
the  circuit  courts,  unless  the  circuit  courts 
can  take  cognizance  of  the  same  suits. 
For  one  body  to  do  a  thing  concurrently 
with  another  is  to  act  in  conjunction  with 
that  other;  it  is  equivalent  to  saving,  the 
one  may  act  together  wMth  the  other.  The 
phrase  may  imply  that  power  was  nre- 
viously  given  to  that  other;  but  if,  in  fact, 
it  had  not  been  given,  the  words  are  ca- 
pable of  imparting  it."  Postmaster-Gen- 
eral V.  Early,  12  Wheat.  136,  147,  6  L.  Ed. 
577. 

75.  District  court  acting  as  circuit  court. 
— Soutbwick  V.  Pnstmaster-General.  2  Pet. 
442,  7  L.  Ed.  479;  Bronson  v.  La  Crosse, 
etc..  R.  Co.,  1  Wall.  4or«,  i7  L.  Ed.  616; 
United  States  Bank  v.  Martin,  5  Pet.  479, 
8    E.    Ed.    198. 

76.  Southwick  v.  Postmaster-General,  2 
Pet,   442,   7   E.    Ed.    479. 

77.  Transfer  to  another  circuit. — Soencer 
V.  Lapsley,  20  How.  264,  15  L.  Ed.  902. 

78.  Transfer  from  district  to  circuit 
court. — Milwaukee,  etc.,  R.  Co.  v.  Soutter, 


154  U.  S.,  appx.,  541.  17  L.  Ed.  604;  20^L. 
Ed.  543;  Bronson  v.  La  Crosse,  etc.,  R.  Co., 
1  Wall.  405,  17  L.  Ed.  616;  Milwaukee  R. 
Co.  V.  Soutter,  5  Wall.  660,  18  L.  Ed. 
678. 

A  foreclosure  suit  pending  in  the  dis- 
trict court  at  the  passage  of  the  act  ex- 
tending the  circuit  court  systein  to  the 
state  of  Wisconsin,  was  transferred  to  tlie 
jurisdiction  of  the  circuit.  Milwaukee, 
etc.,  R.  Co.  V.  Soutter,  154  U.  S.,  appx., 
541,   17   L.    Ed.    604;   20   L.    Ed.    543. 

79.  Power  of  district  court  to  enforce 
judgments. — Bronson  v.  La  Crosse,  etc., 
R.  Co.,  1  Wall.  405,  17  L.  Ed.  616;  Mil- 
waukee R.  Co.  V.  Soutter,  5  Wafl.  660,  18 
L.    Ed.  678. 

An  act  of  congress  (July  15,  1862)  re- 
pealed all  circuit  court  powers  given  to 
certain  district  courts  of  the  United 
States.  A  subsequent  statute  (March  3, 
1863)  enacted,  "That  in  all  cases  whereui 
the  district  court  had  rendered  final  judg- 
ments or  decrees  prior  to  the  passage  of 
the  act,  said  district  court  shall  have 
power  to  issue  writs  of  execution,  or 
other  final  process,  or  to  use  such  other 
powers  and  proceedings  as  may  be  in  /c- 
cordance  with  law,  to  enforce  the  j/dg- 
ments  and  decrees  aforesaid,"  anythii/g  in 
said  act  of  July  15th,  1862,  to  the  con- 
trary notwithstanding.  Held,  that  the 
district  court  acquired  only  such  i/owers 
as  might  be  necessary  to  insure  the  execu- 
tion of  any  final  process  that  it  might 
issue;  that  is  to  say,  such  powers  a;;  mi"ht 
be  neces«arv  to  regulate  and  control  its 
officers  in  the  execution  of  their  ininis- 
terial  duti'^s.  Bronson  z'.  La  Crosse,  etc., 
R.   Co.,  1   Wall.   405.  17  L.   Ed.  616. 

The  words  "judgments  and  decrees," 
within  the  meaning  of  this  act,  were  sm-h 
judgments  and  decrees  as  disposed  of  the 
whole  case,  so  that  nothing  remained  to 
be  done  but  to  issue  "final  process." 
Bronson  v.  La  Crosse,  etc.,  R.  Co.,  1 
Wall.   405.   17   L.   Ed   616. 

Even  if  the  statute  in  question  con- 
ferred larger  powers,  and  gave  the  court 
more  general  jurisdiction  over  its   former 
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C.  Circuit  Courts — 1.  Di^finition  and  Naturi^. — Circuit  courts  of  the 
United  States  are,  as  contradistinguished  from  the  district  courts,  the  federal 
courts  of  original  civil  jurisdiction.^*^ 

2.  Who  May  Hold  Circuit  Courts — a.  In  General. — The  circuit  court  may 
be  held  by  the  circuit  justice,  the  circuit  judge,  or  the  district  judge  sitting  alone, 
or  by  any  two  of  them  together. ^^ 

b.  Attendance  of  Supreme  Jnstices  at  Circuit  Court. — It  is  the  duty  of  the 
chief  justice,  and  of  each  justice  of  the  supreme  court,  to  attend  at  least  one 
term  of  the  circuit  court  in  each  district  of  the  circuit  to  which  he  is  allotted 
during  every  period  of  two  years. ^ - 

3.  Terms  and  Sessions. — Regular  terms  of  the  circuit  court  are  those  held  at 
the  time  and  place  provided  by  act  of  congress. ^^  Special  terms  are  sessions  or- 
dered for  the  disposal  of  business,  supplementary  to  regular  terms,  and  to  be 
held  at  the  place  fixed  by  congress  for  holding  regular  terms. ^^  In  an  early  case 
it  was  held  that  the  supreme  court  would  not  grant  a  special  court  to  try  a  case 
where  the  next  circuit  court  was  so  near  that  it  would  not  be  possible  to  com- 


cases,  such  court  could  not,  pending  an 
appeal  by  a  party  in  whose  favor  it  had 
decreed,  exercise  them  on  the  application 
and  in  favor  of  such  party;  the  supreme 
court,  however,  in  order  to  guard  against 
misconstruction,  saying  that  where  a  de- 
cree had  been  rendered  affecting  prop- 
erty in  litigation,  the  court  below,  being 
in  custody  of  such  property,  had  full 
power  to  adopt  proper  measures  to  pro- 
tect it  from  waste  or  loss;  and  where  a 
railroad  was  the  property,  reasonably  to 
apply  its  revenues  for  its  conservation, 
but  not  to  appropriate  them  beyond  this, 
and  among  litigating  parties.  Bronson  v. 
La  Crosse,  etc.,  R.  Co.,  1  Wall.  405,  17  L. 
Ed.   616. 

The  act  of  confirming  or  setting  aside 
a  sale  made  by  a  commissioner  in  chan- 
cery, involving,  as  it  often  does,  the  ex- 
ercise of  a  very  delicate  judgment  and 
discretion,  cannot  be  regarded  as  a  mere 
control  of  the  ministerial  duties  of  an  of- 
ficer in  the  executioi*  of  final  process. 
Milwaukee  R.  Co.  v.  Soutter,  5  Wall.  660, 
18  L.  Ed.  678. 

Hence,  under  the  case  of  Bronson  v. 
La  Crosse,  etc.,  R.  Co.,  1  Wall.  405,  17  L. 
Ed.  616,  here  approved,  such  an  act  be- 
longed, under  the  congressional  statutes 
of  July  15th,  1862,  and  March  3d,  1863 
(12  Stat,  at  Large  576  and  807),  to  the 
circuit  court  of  Wisconsin,  and  not  to 
the  district  court,  even  though  the  sale 
was  made  under  a  decree  of  foreclosure  in 
the  last  named  court,  rendered  before  the 
act  of  July  15th,  1862,  and  when,  there- 
fore, the  district  court  was  possessed  of 
full  circuit  court  powers.  Milwaukee  R. 
Co.  V.  Soutter.  5  Wall.  660,  18  L.  Ed.  678. 

80.  Definition  and  nature  of  circuit 
courts. — Lees  v.  United  States,  150  U.  S. 
476,   479.   37    L.    Ed.    1150. 

81.  Who  may  hold  circuit  court. — Rev. 
Stat.,  §  609;  Pollard  v.  Dwight,  4  Cranch 
421,   2"L.    Ed.   666. 

The  district  judge  may  alone  hold  the 
circuit  court,  although  there  be  no  judge 
of  the  supreme  court  allotted  to  the  cir- 
cuit. Pollard  V.  Dwight,  4  Cranch  421,  2 
L.   Ed.  666. 


The  criminal  terms  of  the  circuit  court 
for  the  southern  district  of  New  York 
may  be  held  by  all  three  of  the  judges 
named  in  §  613  of  the  Revised  Statutes. 
In  re  Classen,  140  U.  S.  200,  266,  35  L. 
Ed.    409. 

82.  Attendance  of  supreme  justices  at 
circuit  courts. — Rev.  Stat.,  §  610;  In  re 
Neagle,  135  U.   S.  1,  34   L.   Ed.  55. 

'"Although  this  enactment  does  not  re- 
quire in  terms  that  the  justices  shall  go 
to  their  circuits  more  than  once  in  two 
years,  the  effect  of  it  is  to  compel  most 
of  them  to  do  this,  because  there  are  so 
many  districts  in  many  of  the  circuits 
that  it  is  impossible  for  the  circuit  justice 
to  reach  them  all  in  one  year,  and  the  re- 
sult of  this  is  that  he  goes  to  some  of 
them  in  one  year,  and  to  others  in  the 
ne.xt  year,  thus  requiring  an  attendance 
in  the  circuit  every  year."  In  re  Neagle, 
135  U.   S.   1,   55,  34  L.   Ed.   55. 

83.  Regular  terms. — American  R.  Co. 
V.  Castro,  ;?04  U.   S.  453,  51   L.   Ed.   564. 

84.  Special  terms  defined. — American 
R.  Co.  V.  Castro,  204  U.  S.  453,  457,  51  L. 
Ed.  564  (holding  this  to  be  the  sense  in 
which  "special  term"  is  used  in  §  670  of 
the   Revised  Statutes). 

The  act  of  April  12,  1900,  in  relation  to 
the  district  court  of  Porto  Rico,  provided 
that  regular  terms  should  be  held  at  San 
Juan  and  at  Ponce  at  certain  times  therein 
designated,  and  that  special  terms  might 
be  held  at  Mayaguez  at  such  other  times, 
"as  said  judge  may  deem  expedient."  It 
was  held  that  the  terms  authorized  to  be 
held  at  Mayaguez  were  not  "special 
terms"  within  the  meaning  of  §  670  of  the 
Revised  Statutes,  which,  in  effect,  pro- 
hibits the  trial  of  jury  cases  at  special 
terms.  "What  the  provision  in  question 
plainly  meant  was  that  regular  terms 
should  be  held  at  Ponce  and  San  Juan  at 
the  times  fixed  by  congress  in  the  statute 
and  that  the  same  character  or  terms 
might  be  held  at  Mayaguez  at  a  time  to 
be  specially  designated  by  the  district 
judge."  American  R.  Co.  v.  Castro,  204 
U.   S.   453,   457,    51  L.   Ed.   564. 


902 


COURTS. 


mence  and  finish  the  business  before  the  special  court  before  the  convening  of 
the  circuit  court, ^^  and  it  was  said  that  it  was  very  questionable  whether  the 
supreme  court  could  appoint  a  special  circuit  court,  to  be  held  at  a  distant  period, 
after  the  regular  stated  session  of  the  circuit  court. ^^ 

4.  Jurisdiction — a.  Cm/  Stufs  at  Lazv  and  in  Equity — (1)  In  General. — 
The  statute  conferring  jurisdiction  upon  the  circuit  courts  only  extends  their 
jurisdiction  to  suits  of  a  civil  nature  at  common  law  or  in  equity. s''' 

(2)  What  Constitutes  a  "Suit." — The  term  suit  is  a  very  comprehensive  one, 
and  is  understood  to  apply  to  any  proceeding  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  which  the  law  affords.  The  modes  of  proceed- 
ing may  be  various;  but,  if  a  right  is  litigated  in  a  court  of  justice,  the  pro- 
ceeding by  which  the  decision  of  the  court  is  sought  is  a  suit.^^ 

(3)  Suits  "of  a  Civil  Nature." — In  order  for  the  circuit  courts  to  have  cog- 
nizance of  a  suit  at  law  or  in  equity,  it  must  be  one  of  a  civil  nature.^^  A  pro- 
ceeding under  statute,  in  the  nature  of  a  quo  warranto  proceeding,^^  ^i^^ 
a  proceeding  under  a  statute  to  obtain  sale  of  mortgaged  premises, ^^  are  suits 


85.  When  special  term  granted. — United 
States  V.  Hamilton,  3  Dall.  17,  1  L.  Ed. 
490. 

86.  Appointment  of  special  court  to  be 
held  after  regular  court. — United  States 
V.   Hamilton,  3   Dall.   17,  1  L-   Ed.  490. 

87.  Statutory  provision. — Act  of  March 
3,   1875,  ch.   137,  18   Stat.   470. 

"Controversies"  defined. — See  post, 
"What  Constitutes  a  Controversy,"  VII, 
C,  4,  b,  (2),  (a),  dd. 

What  constitutes  a  "case"  arising  under 
constitution  or  laws. — See  post,  "Cases 
Arising  under  Constitution,  Laws,  or 
Treaties,"  VII,  C,  4,  b,   (l). 

88.  What  constitutes  a  "suit." — Wes- 
ton r.  Charleston,  2  Pet.  449,  464,  7  L.  Ed. 
481;  Kendall  v.  United  States,  12  Pet.  534, 
9  L.  Ed.  1181;  Kohl  v.  United  States,  91 
U.  S.  367,  375,  23  L.  Ed.  449;  Upshur 
County  V.  Rich,  135  U.  S.  467,  34  L.  Ed. 
196;  Ex  parte  Milligan,  4  Wall.  2,  112,  18 
L.  Ed.  281.  See  the  title  ACTIONS,  vol. 
1,  p.  99,  and  references  there  given. 

A  proceeding  in  the  district  court  of 
Alaska  by  petition  to  obtain  a  license  for 
vessels  and  salmon  canneries  under  the 
act  of  March  3,  1899,  in  which  the  appel- 
lant protests  against  the  payment  of  li- 
censes, and  in  which  the  court  enters  an 
order  directing  the  issue  of  tHe  license 
and  overruling  and  denying  the  protest, 
is  not  a  suit  or  action  in  which  a  final  de- 
cree or  judgment  is  rendered,  from  which 
the  petitioner  can  appeal  to  the  supreme 
court.  Pacific  Steam  Whaling  Co.  z'. 
United  States,  187  U.  S.  447,  47  L.  Ed. 
253;  Pacific  Coast  Steamship  Co.  i;.  United 
States,  187  U.  S.  454,  47  L.   Ed.  256. 

A  proceeding,  not  in  a  court  of  justice, 
but  carried  on  by  executive  officers  in  the 
exercise  of  their  proper  functions,  as  in 
the  valuation  of  property  for  the  just  dis- 
tribution of  taxes  or  assessments,  is 
purely  administrative  in  its  character,  and 
cannot,  in  any  just  sense,  be  called  a  suit; 
and  an  appeal  in  such  a  case,  to  a  board 
of  assessors  or  commissioners  haying  no 
judicial  powers,  and  only  authorized  to 
determine  questions  of  quantity,  propor- 
tion and  value,  is  not  a  suit;  but  such  an 


appeal  may  become  a  suit,  if  made  to  a 
court  or  tribunal  having  power  to  de- 
termine questions  of  law  and  fact,  either 
with  or  without  a  jury,  and  there  are 
parties  litigant  to  contest  the  case  on  the 
one  side  and  the  other.  Upshur  County 
V.  Rich,   135  U.   S.  467,  477,  34  L.   Ed.   196. 

Where  a  proceeding  in  a  state  court  is 
merely  incidental  and  auxiliary  to  an 
original  action  there — a  graft  upon  it,  and 
not  an  independent  and  separate  litiga- 
tion— it  cannot  be  removed  into  the  fed- 
eral courts  under  the  act  of  2d  of  March, 
1867,  authorizing  under  certain  condi- 
tions the  transfer  of  "suits"  originating  in 
the  state  courts.  Bank  v.  Turnbull  &  Co., 
16  Wall.   190,   21   L.    Ed.   296. 

Writ  of  right  is  a  suit. — Green  v.  Liter, 
8  Cranch  229,  3  L.  Ed.  545,  cited  in  Wes- 
ton V.  Charleston,  2  Pet.  449,  464,  7  L.  Ed. 
481. 

What  constitutes  a  "suit"  for  purposes 
of  appeal  or  error. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  929. 

What  constitutes  a  "suit"  for  purpose 
of  removal.— See  the  title  REMOVAL 
OF  CAUSES. 

89.  Necessity  for  suit  to  be  of  civil- 
nature.— Act  of  March  3,  1875,  ch.  137,  18 
Stat.    470. 

Habeas  corpus. — See  the  title  HABEAS 
CORPUS. 

Mandamus  proceedings. — See  the  title 
MANDAMUS. 

90.  A  proceeding  in  the  nature  of  quo 
warranto  proceedings  under  the  Kansas 
statutes,  is  one  of  a  civil  nature  within 
the  jurisdiction  of  the  circuit  court.  Ames 
V.  Kansas,  111  U.  S.  449,  458,  28  L.  Ed. 
482. 

91.  Suit  to  sell  mortgaged  property. — 
LTnder  the  Louisiana  statute  a  mortgage 
creditor  may  obtain  an  order  for  seizure 
and  sale  of  the  mortgaged  premises  with- 
out previous  notice  to  the  debtor,  but  the 
sale  cannot  take  place  until  the  debtor  has 
had  notice  and  opportunity  to  interpose 
objection.  It  has  been  held  that  a  pro- 
ceeding under  this  statute  is  a  civil  suit 
within  the  jurisdiction  of  the  circuit  court 
of  the  United  States.     Fleitas  v.  Richard- 
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of  civil  nature,  and,  as  such,  are  cognizable  by  the  circuit  court  of  the  United 
States.     But  a  cause  of  admiralty  jurisdiction  is  not  a  civil  suit.'^^ 

(4)  Suits  at  Coiiunon  Laiv. — By  suits  at  common  law  are  to  be  understood 
suits  in  which  legal  rights  are  to  be  ascertained  and  determined,  in  contradis- 
tinction to  those  where  equitable  rights  alone  are  recognized,  and  equitable 
remedies  are  administered.^^ 

(5)  Suits  in  Equity. — By  cases  in  equity  are  to  be  understood  suits  in  which 
relief  is  sought  according  to  the  principles  and  practice  of  the  equity  jurisdic- 
tion, as  established  in  English  jurisprudence.^'* 

(6)  Neiv  Statutory  Remedies. — The  terms  "law"  and  "equity,"  as  used  in  the 
constitution,  although  intended  to  mark  and  fix  the  distinction  between  the  two 
systems  of  jurisprudence  as  known  and  practised  at  the  time  of  its  adoption, 
do  not  restrict  the  jurisdiction  conferred  by  it  to  the  very  rights  and  remedies 
then  recognized  and  employed,  but  embrace  as  well  not  only  rights  newly  created 
by  statutes  of  the  states, ^^  as  in  cases  of  action^  for  the  loss  occasioned  to  sur- 
vivors by  the  death  of  a  person  caused  by  the  wrongful  act,  neglect,  or  default  of 
another, 9*^  but  new  forms  of  remedies  to  be  administered  in  the  courts  of  the 
United  States,  according  to  the  nature  of  the  case,  so  as  to  save  to  suitors  the 
right  of  trial  by  jury  in  cases  in  which  they  are  entitled  to  it,  according  to  the 
course  and  analogy  of  the  common  law.^" 

(7)  Suits  zvith  Respect  to  Probate  of  Wills — (a)  Matters  of  Pure  Probate. 
• — Matters  of  pure  probate,  in  the  strict  sense  of  the  words,  are  not,  however, 
within  the  jurisdiction  of  courts  of  the  United  States  as  the  authority  to  make 
wills  is  derived  from  the  state  and  the  requirement  of  probate  is  but  a  regula- 
tion to  make  a  will  effective. ^^ 


son    (No.  1),  147  U.  S.  538,  544,  37  L.   Ed. 

27-::. 

92.  Admiralty  cause  not  a  civil  suit. — 

Atkins  V.  The  Disintegrating  Co.,  18  Wall. 
272,    21    L.    Ed.    841. 

93.  Suits  at  "common  law." — Irvine  v. 
Marshall,  20  How.  558,  565,  15  L.  Ed.  994; 
Parsons  v:  Bedford,  3  Pet.  433,  447,  7  L. 
Ed.  732;  Robinson  v.  Campbell,  3  Wheat. 
212,    4   L.    Ed.    372. 

Suit  to  condemn  land. — A  proceeding  to 
take  land  under  the  power  of  eminent  do- 
main, and  determining  the  compensation 
to  be  made  for  it,  is  a  suit  at  common 
law,  when  initiated  in  a  court.  Kohl  v. 
United  States,  91  U.  S.  367,  376,  23  L.  Ed. 
449;  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
406,  25  L.  Ed.  206;  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  18.  29  L.  Ed. 
319:  Searl  v.  School  District  (No.  2),  124 
U.  S.  197,  199,  31  L.  Ed.  415;  Metropolitan 
R.  Co.  V.  District  of  Columbia,  195  U.  S. 
322,  328,  49  L.  Ed.  219;  Chappell  v.  United 
States,  160  U.  S.  499,  513,  40  L.  Ed.  510; 
Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  247,  49  L.  Ed. 
462.  See,  also,  Bellaire  v.  Baltimore,  etc., 
R.  Co.,  146  U.  S.  117,  119,  36  L.  Ed.  910; 
Upshur  County  v.  Rich,  135  U.  S.  467, 
474,   34   L.    Ed.    196. 

Suit  at  "common  law"  within  the  pro- 
vision securing  jury  trial. — See  the  title 
JURY. 

94.  Suits  in  equity. — Irvine  v.  Marshall, 
20  How.  558,  565,  15  L-  Ed.  994;  Robinson 
V.  Campbell.  3  Wheat.  212,  4  L.  Ed.  372; 
United  States  v.  Howland,  4  Wheat.  108, 
4  L.  Ed.  526.     See  the  title  EQUITY. 

95.  New    statutory    remedies. — Ellis    v. 


Davis,  109  U.  S.  485,  497,  27  L.  Ed.  1006; 
Kohl  V.  United  States,  91  U.  S.  367,  375,  23 
L.    Ed.    449. 

When,  in  the  eleventh  section  of  the 
judiciary  act  of  1789,  jurisdiction  of  suits 
of  a  civil  nature  at  common  law  or  in 
equity  was  given  to  the  circuit  courts,  it 
was  intended  to  embrace  not  merely  suits 
which  the  common  law  recognized  as 
among  its  old  and  settled  proceedings, 
but  suits  in  which  legal  rights  were  to  be 
ascertained  and  determined  as  distin- 
guished from  rights  in  equity,  as  well  as 
suits  in  admiralty.  Kohl  v.  United  States 
91   U.    S.    367,   375,   23    L.    Ed.   449. 

96.  Actions  for  death,  etc. — Ellis  v 
Davis.  109  U.  S.  485,  497,  27  L.  Ed.  1006; 
Railway  Co.  v.  Whitton,  13  Wall.  270,  20 
L.  Ed.  571;  Dennick  v.  Railroad  Co.,  103 
U.  S.  11,  26  L.  Ed.  439. 

97.  Ellis  V.  Davis,  109  U.  S.  485,  497  27 
L.  Ed.  1006;  Ex  parte  Boyd,  105  U.'  S. 
647,  26  L.  Ed.  1200;  Boom  Co.  v.  Patter- 
son, 98  U.   S.   403,  25  L.   Ed.  206. 

98.  Probate  jurisdiction. — Farrell  v 
O'Brien,  199  U.  S.  89,  110,  50  L.Ed.  101; 
Ellis  V.  Davis,  109  U.  S.  485,  27  L.  Ed. 
1006;  Case  of  Broderick's  Will,  21  Wall 
503,  22  L.  Ed.  599;  Fouvergne  v.  New  Or- 
leans, 18  How.  470,  471,  15  L.  Ed.  399; 
Byers  v.  McAuley,  149  U.  S.  608,  619,  37 
L.  Ed.  867;  Adams  v.  Preston,  22  Hov.' 
473,  16  L.  Ed.  273.     See  the  title  WILLS. 

The  original  probate,  of  course,  is  mere 
matter  of  state  regulation,  and  depends 
entirely  upon  the  local  law;  for  it  is  that 
law  which  confers  the  power  of  making 
wills,  and  prescribes  the  conditions  upon 
which    alone    they    may    take    efifect;    and 
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(b)  Suits  to  Set  Aside  JJlUs. — Where  a  state  law,  statutory  or  customary, 
gives  to  the  citizens  of  a  state,  in  an  action  cr  suit  inter  partes,  the  right  to 
question  at  law  the  probate  of  a  will  or  to  assail  probate  in  a  suit  in  equity, 
the  courts  of  the  United  States  in  administering  the  rights  of  citizens  of  other 
states  or  aliens  will  enforce  such  remedies.^" 

b.  Grounds  of  Jurisdiction — (1)  Cases  Arising  tinder  Constitution,  Lazes  or 
Treaties — (a)  In  General. — The  constitution  of  the  United  States  provides  that 
the  judicial  power  of  the  United  States  shall  extend  to  all  cases  in  law  or  equity, 
arising  under  the  constitution,  laws  or  treaties  of  the  United  States.  Congress 
has  extended  the  jurisdiction  of  the  United  States  courts  to  all  such  cases,  where 
the  matter  in  dispute  is  sufficient  to  give  jurisdiction  under  the  acts  of  congress. ^ 
Where  a  case  so  arises  the  federal  courts  have  jurisdiction  irrespective  of  the 
citizenship  of  the  parties.- 


as,  by  the  law  in  almost  all  the  states,  no 
instrument  can  be  effective  as  a  will  until 
proved,  no  rights  in  relation  to  it,  capable 
of  being  contested  between  parties,  can 
arise  until  preliminary  probate  has  been 
first  made.  Jurisdiction  as  to  wills,  and 
their  probate  as  such,  is  neither  included 
in  nor  excepted  out  of  the  grant  of  ju- 
dicial power  to  the  courts  of  the  United 
States.  So  far  as  it  is  ex  parte  and  merely 
administrative,  it  is  not  conferred,  and  it 
cannot  be  exercised  by  them  at  all  until, 
in  a  case  at  law  or  in  equity,  its  exercise 
becomes  necessary  to  settle  a  controversy 
of  which  a  court  of  the  United  States 
may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties.  Ellis  v.  Davis, 
109    U.    S.    485,    497,    27    L-    Ed.    1006. 

The  courts  of  the  United  States  have 
no  probate  jurisdiction,  and  must  receive 
the  sentences  of  the  courts  to  which  the 
jurisdiction  over  testamentary  matters  is 
committed,  as  conclusive  of  the  validity 
and  contents  of  a  will.  An  original  bill 
cannot  be  sustained  upon  an  allegation 
that  the  probate  of  a  will  is  contrary  to 
law.  Fouvergne  v.  New  Orleans,  18  How. 
470,  471,   15  L.   Ed.   399. 

The  parish  court  of  New  Orleans  had 
exclusive  jurisdiction  over  property  ceded 
by  insolvents,  and  the  courts  of  the  United 
States  have  no  jurisdiction  over  such  in- 
solvencies. Adams  z'.  Preston,  22  How. 
473,  16  L.   Ed.  273. 

99.  Suit  to  annul  and  set  aside  probate 
of  will.— Ellis  z:  Davis.  109  U.  S.  48.5.  486, 
27  L.  Ed.  1006;  Gaines  v.  Fuentes,  92  U. 
S.  10,  18,  23  L.  Ed.  524;  Farrell  v. 
O'Brien,  199   U.  S.   89,   110,  50  L.    Ed.    101. 

A  suit  to  annul  a  will  as  a  muniment  of 
title,  and  to  restrain  the  enforcement  of 
a  decree  admitting  it  to  probate,  is,  in  es- 
sential particulars,  a  suit  in  equity;  and 
if  by  the  law  obtaining  in  a  state,  custom- 
ary or  statutory,  such  a  suit  can  be  inain- 
tained  in  one  of  its  courts,  whatever 
designation  that  court  may  bear,  it  may 
be  maintained  by  original  process  in  the 
circuit  court  of  the  United  States,  if  the 
parties  are  citizens  of  different  states. 
Gaines  v.  Fuentes,  92  U.  S-  10,  23  L.  Ed. 
524. 

An  action  of  revindication  under  the 
Louisiana  law  can  be   brought  in   the   cir- 


cuit  court   of  the  United   States.      Ellis   v. 
Davis,   109   U.   S.   485,  4S6.   27   L.    Ed.   1006. 

1.  Cases  arising  under  constitution, 
laws  or  treaties. — Act  of  Aug.  13,  18S8,  c. 
866,  2.5  Stat.  433;  Wilev  z'.  Sinkler,  179  U. 
S.  58,  64,  45  E.  Ed.  84;  Pope  v.  Louisville, 
etc.,  R.  Co.,  173  U.  S.  573,  576,  43  L.  Ed. 
814;  Cohens  v.  Virginia,  6  Wheat.  264, 
405,  5  L.  Ed.  257;  Ableman  v.  Booth,  21 
How.  506,  16  L.  Ed.  169;  Gold-Washing, 
etc.,  Co.  z'.  Keyes,  96  U.  S.  199,  24  L.  Ed. 
656;  Cummings  v.  Chicago,  188  U.  S.  410, 
425,  47  L.  Ed.  525;  Calumet  Grain,  etc., 
Co.  V.  Chicago,  188  U.  S.  431,  47  L.  Ed. 
532;  Railroad  Co.  v.  Mississippi,  102  U. 
S.  135,  136,  26  L.  Ed.  96;  United  States  v. 
Mooney,  116  U.  S.  104,  105,  29  L.  Ed.  550; 
Ames  v.  Kansas,  111  U.  S.  449,  463,  28  L. 
Ed.  482;  Stevenson  v.  Fain,  195  U.  S. 
165,  168,  49  L.  Ed.  142;  Gaines  v.  Fuentes, 
92  U.  S.  10,  17.  23  L.  Ed.  524;  Ex  parte 
Clarke,  100  U.  S.  399,  408,  25  L.  Ed.  715; 
Minnesota  z'.  Northern  Securities  Co.,  194 
U.  S.  48,  63.  48  L.  Ed.  870;  Marbury  v. 
Madison,  1  Cranch  137,  174,  2  L.  Ed.  60. 

"Jurisdiction  is  given  to  the  courts  of 
the  union,  in  two  classes  of  cases.  In 
the  first,  their  jurisdiction  depends  on  the 
character  of  the  cause,  whoever  may  be 
the  parties.  This  class  comprehends  'all 
cases  in  law  and  equity  arising  under  this 
constitution,  the  laws  of  the  United 
States,  and  treaties  inade,  or  which  shall 
be  made,  under  their  authority.'  This 
clause  extends  the  jurisdiction  of  the 
court  to  all  the  cases  described,  wnthout 
making  in  its  terms  any  exception  what- 
ever, and  without  any  regard  to  the  con- 
dition of  the  party.  If  there  be  any  ex- 
ception, it  is  to  be  implied,  against  the 
express  words  of  the  article."  Cohens  v. 
Virginia,  6  Wheat.  264,  378,  5  L.  Ed.  257; 
Ableman  v.  Booth,  21  How.  506,  16  L. 
Ed.    169. 

2.  Jurisdiction  not  dependent  on  citizen- 
ship.— Pope  z\  Louisville,  etc.,  R.  Co.,  173 
U.  S.  573,  576,  43  L-  Ed.  814;  Cohens  v. 
Virginia,  6  Wheat.  264,  383,  5  L.  Ed.  257; 
Ableman  v.  Booth,  21  How.  506,  16  L. 
Ed.  169;  Cummings  v.  Chicago,  188  U. 
S.  410,  425,  47  L  Ed.  525;  Calumet  Grain, 
etc.,  Co.  V.  Chicago,  188  U.  S.  431,  47  L. 
Ed.   532. 

A  case  arising  under  the  constitution  or 
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(b)  "Case"  Defined. — A  "case  in  law  or  equity,"  within  the  meaning  of  the 
judiciary  act,  consists  of  the  right  of  one  party  as  weH  as  the  other.-'^  Hie  term 
"cases"  in  the  constitution  embraces  the  claims  or  contentions  of  litigants  brought 
before  the  courts  for  adjudication  by  regular  proceedings  established  for  the  pro- 
tection or  enforcement  of  rights,  or  the  prevention,  redress  or  punishment  of 
wrongs^ 

(c)  To  What  Cases  Jurisdiction  Extends — aa.  In  General — "All  Cases." — 
The  constitution  extends  the  federal  jurisdiction  to  all  cases  in  law  and  equity 


laws  of  the  United  States,  is  cognizable 
in  the  courts  of  the  Union,  whoever  may 
be  the  parties  to  that  case.  Cohens  v. 
Virginia,   6   Wheat.  264,  383,   5   L.    Ed.  257. 

3.  "Case"  consists  of  right  of  both  par- 
ties.— Cohens  v.  Virginia,  6  Wheat.  264, 
379,  5  L,.  Ed.  257;  Patton  v.  Brady,  184 
U.  S.  608,  611,  46  L.  Ed.  713;  The  Mayor 
V.  Cooper,  6  Wall.  247,  253,  18  L.  Ed.  851; 
Tennessee  v.  Davis,  100  U.  S.  257,  264,  25 
L.  Ed.  648.  See,  also,  the  title  AC- 
TIONS, vol.  1,  p.  98.  .      .   .  • 

"The  article  does  not  extend  the  judicial 
power  to  every  violation  of  the  constitu- 
tion which  may  possibly  take  place,  but 
to  'a  case  in  law  or  equity,'  in  which  a 
right,  under  such  law,  is  asserted  in  a 
court  of  justice.  If  the  question  cannot 
be  brought  into  a  court,  then  there  is  no 
case  in  law  or  equity,  and  no  jurisdiction 
is  given  by  the  words  of  the  article.  But 
if,  in  any  controversy  depending  in  a 
court,  the  cause  should  depend  on  the 
validity  of  such  a  law,  that  would  be  a 
case  arising  under  the  constitution,  to 
which  the  judicial  power  of  the  United 
States  would  extend."  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  405,  5  L-  Ed.  257. 

4.  "Case"  defined. — Smith  v.  Adams,  130 
U.  S.  167,  173,  32  L.  Ed.  895;  La  Abra 
Silver  Min.  Co.  v.  United  States,  175  U. 
S.  423,  456,  44  L.  Ed.  223;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  475,  38  L-  Ed.  1047;  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S. 
25,   38,   46    L.    Ed.   860. 

A  "case"  is  a  suit  in  law  or  equity,  in- 
stituted according  to  the  regular  course 
of  judicial  proceedings.  Pacific  Steam 
Whaling  Co.  v.  United  States,  187  U.  S. 
447,  47   L.   Ed.   253. 

The  judicial  department  may  receive 
jurisdiction  to  the  full  extent  of  the  con- 
stitution, laws  and  treaties  of  the  United 
States,  when  any  question  respecting 
them  shall  assume  such  a  form  that  the 
judicial  power  is  capable  of  acting  on  it. 
That  power  is  capable  of  acting  only 
when  the  subject  is  submitted  to  it  by  a 
party  who  asserts  his  rights  in  the  form 
prescribed  by  law;  it  then  becomes  a  case, 
over  which  the  federal  courts  have  juris- 
diction. Osborn  v.  United  States  Bank, 
9  Wheat.  738,  819,  6  L.  Ed.  204;  Smith  v. 
Adams,  130  U.  S.  167,  174,  32  L.  Ed.  895; 
La  Abra  Silver  Min.  Co.  v.  United  States, 
175  U.  S.  423,  44  L.  Ed.  223;  Inter- 
state Commerce  Commission  v.  Brimson, 
154  U.  S.  447.  475.  38  L.  Ed.  1047;  Murray 
V.  Hoboken  Land,  etc.,  Co.,  18  How.  272, 
284,  15  L.  Ed.  372. 


To  constitute  a  case  a  question  must 
assume  a  legal  form,  for  forensic  litiga- 
tion and  discussion.  Kendall  v.  United 
States,  12  Pet.  524,  645,  9  L.  Ed.  1181. 

Under  a  treaty  with  Mexico  a  niiiing 
company  of  the  United  States  was 
awarded  a  certain  amount  by  way  of  in- 
demnity in  consequence  of  certain  acts 
and  omissions  of  duty  upon  the  part  of 
official  representatives  of  Mexico.  The 
money  having  been  paid  by  Mexico,  and 
it  being  ascertained  that  the  claim  was 
probably  fraudulent,  congress  provided 
that  the  attorney  general  might  bring  a 
suit  in  the  court  of  claims  against  the 
company  to  determine  its  right  to  the 
amount  or  any  part  of  the  amount 
awarded.  It  was  held  that  the  court  of 
claims  had  jurisdiction;  that  the  proceed- 
ing was  a  case  within  the  meaning  of  the 
constitution  extending  the  judiciary  power 
of  the  United  States  to  all  cases  in  law 
and  equity  arising  under  the  constitution 
and  laws  of  the  United  States  and  the 
treaties  made  under  its  authority.  La 
Abra  Silver  Min.  Co.  v.  United  States, 
175   U.   S.   423,   44   L-   Ed.   223. 

A  petition  filed  under  §  12  of  the  inter- 
state commerce  act  against  a  witness  duly 
summoned  to  testify  before  the  commis- 
sion, to  compel  him  to  testify  or  to  pro- 
duce books,  documents  and  papers  relat- 
ing to  the  matter  in  controversy,  makes  a 
case  to  which  the  judicial  power  of  the 
United  States  extends.  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  38  L.  Ed.  1047;  Interstate  Commer^-e 
Commission  v.  Baird,  194  U.  S.  25,  38,  46 
L.    Ed.   860. 

"When,  in  the  form  prescribed  by  law, 
the  executive  officer,  acting  in  behalf  of 
the  United  States,  brings  the  Chinese  la- 
borer before  the  judge,  in  order  that  he 
may  be  heard,  and  the  facts  upon  which 
depends  his  right  to  remain  in  the  coun- 
try be  decided,  a  case  is  duly  submitted 
to  the  judicial  power;  for  here  are  all  the 
elements  of  a  civil  case — a  complainant, 
a  defendant  and  a  judge — actor,  reus  et 
judex.  3  Bl.  Com.  25;  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  819,  6  L.  Ed. 
204.  No  formal  complaint  or  pleadings 
are  required,  and  the  want  of  them  does 
not  affect  the  authority  of  the  judge,  or 
the  validity  of  the  statute."  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  715, 
729,  37  L.  Ed.  905. 

What,  constitutes  a  "controversy." — See 
post,  "What  Constitutes  a  Controversy," 
Vn,  C,  4,  b,  (2),  (a),  dd. 
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arising  under  the  constitution  and  laws  of  the  United  States,  and  it  follows,  that 
those  who  would  withdraw  any  case  of  this  kind  from  that  jurisdiction  must  sus- 
tain the  exemption  they  claim,  on  the  spirit  and  true  meaning  of  the  constitution, 
which  spirit  and  true  meaning  must  be  so  apparent  as  to  overrule  the  words 
which  its  framers  have  employed.^ 

bb.  Suits  by  State. — While  the  eleventh  amendment  of  the  national  constitu- 
tion excludes  the  judicial  power  of  the  United  States  from  suits,  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States  by  citizens  of  another 
state,  such  power  is  extended  by  the  constitution  to  suits  commenced  or  prose- 
cuted by  a  state  against  an  individual,  in  which  the  latter  demands  nothing  from 
the  former,  but  only  seeks  the  protection  of  the  constitution  and  laws  of  the 
United  States  against  the  claim  or  demand  of  the  state. "^ 

cc.  Suits  against  State. — Suits  against  a  state  are  expressly  excluded  from  the 
jurisdiction  of  the  federal  courts,  and  those  courts  have  no  jurisdiction  of  such 
suits,  even  though  they  arise  under  the  constitution  or  laws  of  the  United 
States J 

dd.  Criminal  Cases. — The  provision  of  the  constitution  declaring  that  the  ju- 
dicial power  of  the  United  States  extends  "to  all  cases  in  law  and  equity  aris- 
ing under  the  constitution,  the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority,"  embraces  alike  civil  and  criminal 
cases.    Both  are  equally  within  that  power. ^ 

ee.    Habeas  Corpus. — See  the  title  Habeas  Corpus. 

ff.    Mandamus. — See  the  title  Mandamus. 

(d)  What  Are  Cases  Arising  under  Constitution  and  Laws — aa.  General 
Rules. — A    case    arises    under    the    constitution    or    laws    of    the    United    States 


5.  To  what  cases  jurisdiction  may  be 
extended — "All  cases." — Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  379,  5  L.  Ed.  257; 
Ames  V.  Kansas,  111  U.  S.  449,  471,  28  L. 
Ed.  482;  Tennessee  v.  Davis,  100  U.  S. 
257,  270,  25  L-  Ed.  648.  See  ALL,  vol.  1, 
p.   257. 

Although  the  judicial  power  of  the 
United  States  may  be  extended  by  con- 
gress to  all  cases  arising  under  the  laws 
of  the  United  States,  the  legislature  has 
not  thought  proper  to  delegate  the  exer- 
cise of  that  power  to  its  circuit  courts, 
except  in  certain  specified  cases.  Mcln- 
tire  V.  Wood,  7  Cranch  504,  506,  3  L.  Ed. 
420.  See  post,  "Amount  in  Controversy," 
vn,  C,  4,  d. 

6.  Suits  by  state  against  individuals. — • 
Railroad  Co.  v.  Mississippi,  102  U.  S.  135, 
140,  26  L.  Ed.  96;  Ames  v.  Kansas,  111  U. 
S  449.  28  L.  Ed.  482;  Plaquemines,  etc., 
Fruit  Co.  V.  Henderson,  170  U.  S.  511,  42 
L.  Ed.  1126.  See,  generally,  the  title 
STATES. 

But  a  suit  by  a  state  in  one  of  its  own 
courts  cannot  be  removed  to  a  circuit 
court  of  the  United  States  under  the  act 
of  1875,  unless  it  be  a  suit  arising  under 
the  constitution  or  laws  of  the  United 
States  or  treaties  made  under  their  au- 
thority. Ames  V.  Kansas,  111  U.  S.  449. 
''S  L  Ed.  482;  Germania  Ins.  Co.  v.  Wis- 
consin, 119  U.  S.  473,  30  L.-  Ed.  461;  Peo- 
ple's Ins.  Co.  V.  Wisconsin,  119  U.  S.  477, 
30   L.    Ed.   462. 

7.  Suits  against  state. — Smith  v.  Reeves, 
178  U  S.  4.16,  44  L.  Ed.  1140:  North  Caro- 
lina V.  Temple,  134  U.  S.  22.  33  L.  Ed. 
849;      Louisiana     v.     Jumel,      107      U.      S. 


711,  27  L.  Ed.  448;  Hagood  v.  Southern, 
117  U.  S.  52,  29  L.  Ed.  805;  In  re  Ayers, 
123  U.  S.  443,  31  L.  Ed.  216;  Cunningham 
V.  Macon,  etc.,  R.  Co.,  109  U.  S.  446,  27 
L.  Ed.  992;  Hans  v.  Louisiana,  134  U.  S. 
1,  33  L.  Ed.  842;  HoUingsworth  v.  Vir- 
ginia, 3  Dall.  378,  1  L.  Ed.  644;  United 
States  V.  Texas,  143  U.  S.  621.  644,  36  L. 
Ed.  285.     See  the  title  STATES.  _ 

In  a  case  where  the  chief  magistrate  of 
a  state  is  sued,  not  by  his  name,  but  by 
his  style  of  ofifice,  and  the  claim  made 
upon  him  is  entirely  in  his  official  char- 
acter, the  state  itself  may  be  considered 
a  party  in  the  record.  Governor  v.  Mad- 
razo,  1  Pet.  110,  7  L.  Ed.  73. 

A  libel  and  claim  exhibited  a  demand 
for  money  actually  in  the  treasury  of  the 
state  of  Georgia,  mixed  up  with  the  gen- 
eral funds  of  the  state,  and  for  slaves  in 
the  possession  of  the  government;  the 
possession  of  both  of  which  was  acquired 
by  means  which  it  was  lawful  in  the  state 
to  exercise.  Held,  that  the  courts  of  the 
United  States  had  no  jurisdiction;  the 
same  being  taken  away  by  the  11th  article 
of  the  amendment  to  the  constitution  of 
the  United  States.  Governor  v.  Madrazo, 
1   Pet.   110,  ^7    L.    Ed.   73. 

Suits  against  state  railroad  commissions 
not  within  the  eleventh  amendment  pro- 
hibiting suits  against  states.  Mississippi 
Railroad  Commission  v.  Illinois  Cent.  R. 
Co.,  203  U.  S.  335,  51  L.  Ed.  209;  Prout  v. 
Starr,  188  U.  S.  537,  542.  47  L.  Ed.  584. 

3.  Criminal  cases. — Tennessee  v.  Davis, 
100   U.    S.   257,   258,   25    L.    Ed.    648. 

A  case  arising  under  the  constitution 
and    laws    of    the    United    States    may    as 
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whenever  its  correct  decision  depends  on  the  construction  of  either,^  or,  as  the 
rule  is  sometimes  expressed,  whenever  the  rights  set  up  by  a  party  may  be  de- 
feated by  one  construction  of  the  federal  constitution  or  laws  or  sustained  by 
another.^"     Cases   growing   out   of    the    constitution   or   legislation   of   congress. 


well  arise  in  a  criminal  prosecution  as  in 
a  civil  suit.  Tennessee  v.  Davis,  100  U. 
S.   257,    264,   25    L-    Ed.    648. 

9.  Where  correct  decision  depends  on 
construction  of  constitution  or  laws. — 
Cohens  v.  Virginia,  6  Wheat.  264,  379,  5 
L.  Ed.  257;  Kansas  Pac.  R.  Co.  v.  Atchi- 
son, etc.,  R.  Co..  112  U.  S.  414,  416,  28  L. 
Ed.  794;  United  States  v.  Old  Settlers, 
148  U.  S.  427,  468,  37  L.  Ed.  509;  In  re 
Lennon,  166  U.  S.  548,  553,  41  L.  Ed.  lllO; 
Devine  v.  Los  Angeles,  203  U.  S.  313,  333, 
50  L.  Ed.  1046;  Carson  v.  Dunham,  121  U. 
S.  431,  30  L.  Ed.  992;  Blackburn  v.  Port- 
land Gold  Min.  Co.,  175  U.  S.  571,  580,  44 
L.  Ed.  276;  Northern  Pac.  R.  Co.  v. 
Soderberg,  188  U.  S.  526,  528,  47  L.  Ed. 
575;  Doolan  v.  Carr,  125  U.  S.  618,  31  L. 
'Ed.  844;  Cooke  v.  Avery,  147  U.  S.  375,  37 
L.  Ed.  209;  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1,  29  L.  Ed.  319;  Chrystal 
Springs  Land,  etc.,  Co.  v.  Los  Angeles, 
177  U.  S.  169,  44  L.  Ed.  720;  Railroad  Co. 
V.  Mississippi,  102  U.  S.  135,  140,  26  L.  Ed. 
96;  Cohens  v.  Virginia,  6  Wheat.  264,  5 
L.  Ed.  257;  Osborn  ia.  United  States  Bank, 
9  Wheat.  738,  6  L-  Ed.  204;  The  Mayor  v. 
Cooper,  6  Wall.  347,  18  L.  Ed.  851;  Gold- 
Washing,  etc.,  Co.  V.  Keyes,  96  U.  S.  199, 
24  L.  Ed.  656;  Tennessee  v.  Davis,  100  U. 
S.    257,    25    L.    Ed.    648. 

A  case  arises  under  that  constitution  or 
laws  not  merely  wherr  a  party  comes  into 
court  to  demand  something  conferred 
upon  him  by  the  constitution,  a  law  of  the 
United  States,  or  a  treaty,  but  wherever 
its  correct  decision  as  to  the  right,  privi- 
lege, claim,  protection,  or  defense  of  a 
party,  in  whole  or  in  part  depends  upon 
the  construction  of  either.  It  is  in  the 
power  of  congress  to  give  the  circuit 
courts  of  the  United  States  jurisdiction  of 
such  a  case,  although  it  may  involve  other 
questions  of  fact  or  of  law.  Tennessee 
V.  Davis,  100  U.  S.  257,  258,  25  L.  Ed. 
64S. 

In  New  Orleans  v.  Benjamin,  153  U.  S. 
411.  424,  38  L.  Ed.  764,  it  was  said:  "The 
judicial  power  extends  to  all  cases  in  law 
and  equity  arising  under  the  constitution, 
but  these  are  cases  actually  and  not  po- 
tentially arising,  and  jurisdiction  cannot 
be  assumed  on  mere  hypothesis.  In  this 
class  of  cases  it  is  necessary  to  the  exer- 
cise of  original  jurisdiction  by  the  circuit 
court  that  the  cause  of  action  should  de- 
pend upon  the  construction  and  applica- 
tion of  the  constitution,  and  it  is  readily 
seen  that  cases  in  that  predicament  rnusr 
be  rare.  Ordinarily  the  question  of  the 
repugnancy  of  a  state  statute  to  the  im- 
pairment clause  of  the  constitution 
is  to  be  passed  upon  by  the  state 
courts  in  the  first  instance,  the  pre- 
sumption being  in  all  cases  that  they  will 
do  what  the  constitution  and  laws  of  the 


United  States  require.  Chicago,  etc.,  R. 
Co.  V.  Wiggins  Ferry  Co.,  108  U.  S.  18, 
27  L.  Ed.  636;  and  if  there  be  ground  for 
complaint  of  their  decision,  the  remedy 
is  by  writ  of  error  under  §  709  of  the  Re- 
vised Statutes.  Congress  gave  its  con- 
struction to  that  part  of  the  constitution 
by  the  twenty-fifth  section  of  the  judiciary 
act  of  1789,  and  has  adhered  to  it  in  subse- 
quent legislation."  Defiance  Water  Co. 
V.  Defiance,  191  U.  S.  184,  191,  48  L.  Ed. 
140. 

A  case  arises  under  the  law  of  the 
United  States,  when  it  arises  out  of  the 
implication  of  those  laws.  Tennessee  v. 
Davis,  100  U.  S.  257,  264,  25  L.  Ed.  648. 

"Suits  involving  the  constitution  or 
laws  of  the  United  States  are  not  suits 
arising  under  the  constitution  or  laws 
where  they  do  not  turn  on  a  controversy 
between  the  parties  in  regard  to  the  op- 
eration of  the  constitution  or  laws,  on  the 
facts.  Provident  Sav.  Society  v.  Ford, 
114  U.  S.  635,  29  L.  Ed.  261;  Metcalf  v. 
Watertown,  128  U.  S.  586,  32  L.  Ed.  543; 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turck 
105  U.  S.  138,  37  L.  Ed.  1030;  St.  Joseph, 
etc.,  R.  Co.  V.  Steele,  ]67  U.  S.  659,  42  L. 
Ed.  315;  Pratt  v.  Paris  Gas  Light,  etc., 
Co.,  168  U.  S.  255,  42  L.  Ed.  458;  ^Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  178 
U.  S.  239,  44  L.  Ed.  1052;  Gableman  v. 
Peoria,  etc.,  R.  Co.,  179  U.  S.  335,  45  L. 
Ed.  220."  Bankers'  Mut.  Casualty  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  193  U.  S  371, 
384,    48    L.    Ed.    484. 

"A  case  in  admiralty  does  not,  in  fact, 
arise  under  the  constitution  or  laws  of 
the  United  States.  These  cases  are  as 
old  as  navigation  itself;  and  the  law,  ad- 
miralty and  maritime,  as  it  has  existed 
for  ages,  is  applied  by  our  courts  to  the 
cases  as  thev  arise."  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  544,  7  L.  Ed.  243. 

Where  writ  of  error  would  lie  to  state 
court. — A  case  does  not  necessarily  arise 
under  the  constitution  or  laws  of  the 
United  States  every  time  a  writ  of  error 
would  lie  to  the  jrdo-ment  of  the  state 
court.  Bradley  v.  Lifjhtcap  (No.  3),  195 
U.    S.    25.    49    L.    Ed.    78. 

10.  Vv^here  ripb^s  involved  may  be  sus- 
tained or  defeated  by  construction  of  con- 
stitution and  laws.— Kansas  Pac.  R.  Co. 
V.  Atchison,  etc.,  R.  Co.,  113  U.  S.  414,  38 
L.  Ed.  794;  Osborn  v.  United  States 
Bank,  9  Wheat.  738.  P  L.  Ec^.  ^-04;  Blac^c- 
burn  V.  Portland  Go'd  Min.  Co.,'  175  U. 
S.  571,  580.  44  L.  Ed.  276:  Starin  v.  New 
York.  115  U.  S.  248,  29  L.  Ed.  388;  Car- 
sor.  V.  Dunham,  121  U.  S.  421,  427,  30  L. 
Ed  992:  Tennessee  v.  Union,  etc.,  Bank, 
152  U.  S.  454.  460.  38  L.  Ed.  511:  North- 
ern Pac.  R.  Co.  V.  Soderberp'.  188  U  S 
5^6.  528,  47  L.  Ed.  575:  Do(■^lan  v.  Carr, 
125    U.    S.    618,    31    L.    Ed.    844;    Cooke    v. 
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whether  they  constitute  the  right  or  privilege,  cr  claim  or  protection,  or  defense 
of  the  party,  in  whole  or  in  part,  by  whom  they  are  asserted,  arise  under  tlie 
constitution  or  laws,  within  the  meanmg  of  the  constitutional  provision  providing 
for  the  jurisdiction  of  the  federal  courts. ^^  Cases  arising  under  the  constitution, 
as  contradistinguished  from  those  arising  under  the  law  of  the  United  States, 
are  such  as  arise  from  the  powers  conferred,  or  privileges  granted,  or  rigiits 
claimed,  or  protection  secured,  or  prohibitions  contained  in  the  constitution  it- 
self,  independent  of  any  particular   statutory  enactment. i- 

bb.  Necessity  for  Federal  Question  to  Be  Real  and  Sttbsfantial. — In  order 
for  a  suit  to  be  justiciable  in  the  federal  courts,  as  one  arising  under  the  consti- 
tution or  laws  of  the  United  States,  it  must  be  one  which  really  and  substantially 
involves  a  dispute  or  controversy  as  to  the  construction  of  the  constitution  or 
some  law  or  treaty  of  the  United  States. ^^     The  mere  averment  of  a  question 


Avery,  147  U.  S-  375,  37  L.  Ed.  209;  Pat- 
ton  V.  Brady,  184  U.  S.  608,  Gil,  46  L.  Ed. 
713;  Cohens  v.  Virginia,  6  Wheat.  264, 
379,  5  L.  Ed.  257;  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  824,  6  L.  Ed.  204;  The 
Mayor  v.  Cooper,  6  Wall.  247,  252,  18  L. 
Ed.  851;  Gold-Washing,  etc.,  Co.  v.  Keyes, 
96  U.  S.  199,  201,  24  L,-  Ed.  656;  Tennessee 
V.  Davis,  100  U.  S.  257.  264,  25  L.  Ed. 
648;  Railroad  Co.  •:'.  Mississippi,  102  U. 
S.  135,  140,  26  L.  Ed.  96;  Ames  v.  Kansas, 
111  U.  S.  449,  462,  28  L.  Ed.  482;  Kansas 
Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  112 
U.  S.  414,  416,  28  E.  Ed.  794;  Provident 
Sav.  Society  v.  Ford,  114  U.  S.  635, 
641,  29  L.  Ed.  261;  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  11,  29  L.  Ed.  319; 
Germania  Ins.  Co.  v.  Wisconsin,  119  U. 
S.  473,  475,  30  L.  Ed.  461;  People's  Ins. 
Co.  V.  Wisconsin,  119  U.  S.  477,  30  L.  Ed. 
46..\ 

If  the  case  made  by  the  plaintiff  be  one 
which  depends  upon  the  proper  construc- 
tion of  an  act  of  congress,  with  the  con- 
tingency of  being  sustained  by  one  con- 
struction and  defeated  by  another,  it  is 
one  arising  under  the  laws  of  the  United 
States.  Northern  Pac.  R.  Co.  v.  Soder- 
berg,  188  U.  S.  526,  528,  47  L.  Ed.  575; 
Doolan  v.  Carr,  125  U.  S.  618,  31  L.  Ed. 
844;  Cooke  v.  Avery,  147  U.  S.  375,  37  L. 
Ed.   209. 

11.  Cases  growing  out  of  constitution 
and  laws. — In  re  Lennon,  166  U.  S.  548, 
.553,  41  L.  Ed.  1110;  Starin  v.  New  York, 
115  U.  S.  248,  29  L.  Ed.  388;  Kansas  Pac. 
R.  Co.  V.  Atchison,  etc.,  R.  Co.,  112  U.  S. 
414,  28  L.  Ed.  794;  Ames  v.  Kansas,  111 
U.  S.  449,  28  L.  Ed.  482;  Railroad  Co.  v. 
Mississippi,  102  U.  S.  135,  26  L.  Ed.  96; 
Tennessee  v.  Davis,  100  U.  S.  257,  25  L. 
Ed.  648;  Cooke  v.  Avery,  147  U.  S.  375, 
384,  37  h-  Ed.  209;  Cohens  v.  Virginia,  6 
Wbeat.  264.  5  L.  Ed.  257;  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  6  L. 
Ed.  204;  The  Mavor  v.  Cooper,  6  Wall. 
247,  18  L.  Ed.  851;  Gold-Washing,  etc., 
Co.  V.  Keyes,  96  U.  S.  199.  24  L.  Ed.  656; 
In  re  Neagle,  135  U.  S.  1,  34  L.  Ed.  55; 
Bock  V.  Perkins.  139  U.  S.  628,  630,  35  L. 
Ed.  314;  The  Citv  of  Panama,  101  U.  S. 
453,  460.  25   L.   Ed.   1061. 

The  suit  must  be  one  in  which  some 
title,    right,    privilege,    or     immunity      on 


which  the  recovery  depends  will  be  de- 
feated by  one  construction  of  the  consti- 
tution, or  a  law  or  treaty  of  the  United 
States,  or  sustained  by  a  contrary  con- 
struction. Tennessee  v.  Union,  etc..  Bank, 
152 'U.  S.  454,  460,  38  L.  Ed.  511;  Carson 
V.  Dunham,  121  U.  S.  421,  427,  30  L.  Ed.  , 
992;  Germania  Ins.  Co.  v.  Wisconsin.  119 
U.  S.  473,  475,  30  L.  Ed.  461;  Starin  v.  New 
York,  115  U.  S.  248,  257,  29  L.  Ed.  388; 
Cooke  V.  Avery,  147  U.  S.  375,  384,  37  L. 
Ed.  209;  Osborn  v.  United  States  Bank,  ^ 
9  Wheat.  738,  6  L.  Ed.  204. 

12.  Cases  arising  under  constitution. — 
The  City  of  Panama,  101  U.  S.  453,  460, 
25    L.    Ed.    1061. 

"That  a  case  arises  under  the  constitu- 
tion of  the  United  States  when  the  right 
of  either  party  depends  on  the  validity 
of  an  act  of  congress,  is  clear."  Patton 
7'.  Brady,  184  U.  S.  608,  611,  46  L.  Ed. 
713. 

13.  Necessity  for  real  and  substantial 
controversy. — Western  Union  Tel.  Co.  v. 
Ann  Arbor  R.  Co.,  178  U.  S.  239,  243,  44 
L.  Ed.  1052;  Gold-Washing,  etc.,  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  Ed.  656;  Black- 
burn V.  Portland  Gold  Min.  Co.,  175  U. 
S.  571,  44  L.  Ed.  276;  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335,  339,  45  L.  Ed. 
220;  Shoshone  Min.  Co.  v.  Rutter,  177  U. 
S.  505.  44  L.  Ed.  S64;  Chicago,  etc.,  R.  Co. 
V.  Martin,  178  U.  S.  245,  248,  44  L-  Ed. 
1055;  American  Sugar  Refin.  Co.  v.  New 
Orleans,  181  U.  St  277,  281,  45  L.  Ed. 
859;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
45  L.  Ed.  527;  Underground  Railroad  v. 
New  York  City.  193  U.  S.  416,  422,  48  L. 
Ed.  733;  Defiance  Water  Co.  v.  Defiance, 
191  U.  S.  184.  48  L.  Ed.  140;  Minnesota  Z'. 
Northern  Securities  Co.,  194  U.  S.  48,  65, 
48  L.  Ed.  870;  Newburyport  Water  Co.  z: 
Newburyport,  193  U.  S.  561.  48  L.  Ed. 
799;  Pacific  Electric  R.  Co.  z\  Los 
Angeles,  194  U.  S.  112,  48  L.  Ed.  896;  St. 
Joseph,  etc..  R.  Co.  v.  •Steele,  167  U.  S. 
659.  42  L.  Ed.  315;  New  Orleans  z'.  Ben- 
jamin, 153  U.  S.  411,  424,  38  L.  Ed.  764; 
Starin  r.  New  York,  115  U.  S.  248,  29  L. 
Ed.  388;  Shreveport  z'.  Cole.  129  U.  S.  36, 
32  L.  Ed.  589;  Currie  v.  United  States, 
129  U.  S.  44,  32  L.  Ed.  592;  Sloan  z: 
United  States,  193  U.  S.  614,  620,  48  L. 
Ed.    814;    Bankers    Mut.    Casualty    Co.    v. 
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arising  under  the  constitution  or  laws  of  the  United  States  is  not  sufficiert  to 
give  jurisdiction  to  the  federal  courts,  where  the  question  sought  to  be  presented 
is  so  w  anting  in  merits  as  to  be  frivolous  or  without  any  support  whatever  in 
reason. ^^ 

cc.  Necessity  for  All  Questions  to  Be  of  federal  Nature. — Where  a  question 
involved  in  a  case  arises  under  the  constitution  and  laws  of  the  United  States, 
it  is  no  objection  to  the  jurisdiction  of  the  federal  courts  that  other  questions 
are  involved  which  are  not  of  a  federal  character. ^^ 


Minneapolis,  etc.,  R.  Co.,  192  U.  S.  371, 
384,  48  L.  Ed.  484;  Tennessee  v.  Union, 
etc..  Bank.  152  U.  S.  454,  38  L.  Ed.  511; 
Arbuckle  v.  Blackburn,  191  U.  S.  405,  48 
L.  Ed.  239;  Spencer  v.  Duplan  Silk  Co., 
191  U.  S.  526,  530,  48  L.  Ed.  287;  Montana 
Catholic  Missions  v.  Missoula  County,  200 
U.  S.  118,  126,  50  L.  Ed.  398;  American  R. 
Co.  v.  Castro,  204  U.  S.  453,  455,  51  L.  Ed. 
564;  Chrystal  Springs  Land,  etc.,  Co.  77.  Los 
Angeles,  177  U.  S.  169,  44  L-  Ed.  720; 
Farrell  v.  O'Brien,  199  U.  S.  89,  50  L.  Ed. 
101;  Empire  State  Min.,  etc.,  Co.  v.  Han- 
ley.  198  U.  S.  292,  298,  49  L.  Ed.  1056; 
Devine  v.  Los  Angeles,  202  U.  S.  313,  332, 
50  L.    Ed.   1046. 

When  a  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  contro- 
versy as  to  the  effect  or  construction  of 
the  constitution  or  laws  of  the  United 
States  upon  the  determination  of  which 
the  result  depends,  then  it  is  not  a  suit 
arising  under  the  constitution  or  laws  of 
the  United  States.  Western  Union  Tel. 
Co.  V.  Ann  Arbor  R.  Co.,  178  U.  S.  239, 
243,  44  L.  Ed.  1052;  Blackburn  v.  Port- 
land Gold  Min.  Co.,  175  U.  S.  571,  44  L. 
Ed.  276;  Lampasas  v.  Bell.  180  U.  S. 
276,  282,  45  L-  Ed.  527;  Arbuckle  v.  Black- 
burn, 19]  U.  S.  405,  413,  48  L.  Ed.  239; 
Defiance  Water  Co.  v.  Defiance,  191  U. 
S.  184,  48  L.  Ed.  140;  Sloan  v.  United 
States,  193  U.  S.  614,  620,  48  L.  Ed.  814; 
Gableman  v.  Peoria,  etc.,  R.  Co.,  179  U. 
S.  335,  339,  45  L.  Ed.  220;  New  Orleans  v. 
Benjamin,  153  U.  S-  411,  424,  38  L.  Ed. 
764;  Shreveport  v.  Cole.  129  U.  S.  36,  32 
L.  Ed.  589;  Starin  v.  New  York,  115  U. 
S.  248,  29  L.  Ed.  388;  Gold-Washing,  etc., 
Co.  V.  Keyes.  96  U.  S.  199,  24  L.  Ed.  656. 

"It  is  settled  that  jurisdiction  does  not 
arise  simply  because  an  averment  is  made 
as  to  the  existence  of  a  constitutional 
question,  if  it  plainly  appears  that  such 
averment  is  not  real  and  substantial,  but 
is  without  color  of  merit.  Underground 
Railroad  v.  New  York  City,  193  U.  S. 
416,  48  L.  Ed.  733;  Arbuckle  v.  Black- 
burn, 191  U.  S.  405,  48  L.  Ed.  239;  Owens- 
boro  V.  Owensboro  Waterworks  Co.,  191 
U.  S.  358,  48  L.  Ed.  217;  Defiance  Water 
Co.  z:  Defiance,  191  U.  S.  184,  48  L.  Ed. 
140;  Swafford  v.  Templeton,  185  U.  S. 
487,  46  L.  Ed.  1005;  McCain  v.  Des 
Moines,  174  U.  S.  168,  43  L.  Ed.  936." 
Newburyport  Water  Co.  v.  Newburyport, 
193  U.  S.  561,  576,  48  L.  Ed.  799;  Glou- 
cester Water  Supply  Co.  v.  Gloucester, 
193    U.    S.  _580,    48    L.    Ed.    801. 

14.  Frivolous  questions. — Farrell  v. 
O'Bi-en,    199    U.    S.    89,    50     L.     Ed.     101; 


Fayerweather  v.  Ritch,  195  U.  S.  276,  49 
L.  Ed.  193;  Newburyport  Water  Co.  v. 
Newburyport,  193  U.  S.  561,  48  L.  Ed. 
799;  American  R.  Co.  f.  Castro,  204  U.  S. 
453,  455,  51  L.  Ed.  564;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  S. 
336,  46  L.  Ed.  936;  Hanford  v.  Davies,  163 
U.   S.   273,  279,  41    L.   Ed.   157. 

Where  the  jurisdiction  of  the  circuit 
court  is  not  invoked  solely  upon  the 
ground  of  alienage  of  complainants  and 
the  citizenship  of  respondents,  but  also 
on  the  ground  of  the  deprivation  of  prop- 
erty without  due  process  of  law,  in  viola- 
tion of  the  constitution  of  the  United 
States,  it  was  held  that  the  mere  aver- 
ment of  the  constitutional  question  was 
not  sufficient,  where  the  question  sought 
to  be  presented  was  so  wanting  in  merit  as 
to  cause  it  to  be  frivolous  or  without  any 
support  whatever  in  reason.  Farrell  v. 
O'Brien,  199  U.  S.  89,  50  L.  Ed.  101,  citing 
Fayerweather  v.  Ritch,  195  U.  S.  276,  49 
L.   Ed.   193. 

15.  Necessity  for  all  questions  involved 
to  be  of  federal  nature. — The  Mayor  v. 
Cooper,  6  Wall.  247,  252,  18  L.  Ed.  851; 
Moore  v.  McGuire,  205  U.  S.  214,  51  L. 
Ed.  776;  Southern  Pac.  R.  Co.  v.  Cali- 
fornia, 118  U.  S.  109,  30  L.  Ed.  103;  Rail- 
road Co.  V.  Mississippi,  102  U.  S.  135.  141, 
26  L.  Ed.  96;  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  823,  6  L.  Ed.  204; 
Tennessee  v.  Davis,  100  U.  S.  257,  264,  25 
L.   Ed.  648. 

"It  is  not  sufficient  to  exclude  the  judi- 
cial power  of  the  United  States  from  a 
particular  case,  that  it  involves  questions 
which  do  not  at  all  depend  on  the  consti- 
tution or  laws  of  the  United  States;  but 
when  a  question  to  which  the  judicial 
power  of  the  union  is  extended  by  the 
constitution  forms  an  ingredient  of  the 
original  cause,  it  is  within  the  power  of 
;ongress  to  give  the  circuit  courts  juris- 
diction of  that  cause,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved 
in  it."  Cohens  v.  Virginia,  6  Wheat.  264, 
5  L.  Ed.  257;  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  6  L.  Ed.  204;  The  Mayor  v. 
Cooper,  6  Wall.  247,  18  L.  Ed.  851  ;  Gold- 
Washing,  etc.,  Co.  V.  Keyes,  96  U.  S.  199, 
24  L.  Ed.  656;  Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648;  Railroad  Co.  v. 
Mississippi,  102  U.  S.  135,  141,  26  L.  Ed.  96. 

When  a  question  to  which  the  judicial 
power  of  the  union  is  extended  by  the 
constitution,  forms  an  ingredient  of  the 
original  cause,  it  is  in  the  power  of  con- 
gress  to   give   the   circuit    courts   jurisdic- 
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(e)  Suits  Arising  wider  Constitutional  Provisions — aa.  Impairment  of  Ob- 
ligation of  Contracts — (aa)  /;;  General. — Where  the  jurisdiction  of  the  United 
States  courts  is  invoked  upon  the  ground  that  a  state  law  impairs  the  obhgation 
of  a  contract,  all  that  is  necessary  to  establish  the  jurisdiction  is  to  show  that 
the  plaintifiE  had,  or  claimed  in  good  faith  to  have,  a  contract,  which  the  state  or 
its  agencies  have  attempted  to  impair. ^^ 

(bb)  Municipal  Franchises  or  Contracts. — As  a  general  rule  the  circuit  court 
has  jurisdiction  of  a  suit  by  a  corporation  which  claims  that  its  franchises  or 
charter  rights  have  been  impaired  by  subsequent  legislative  action  of  a  municipal 
corporation. i'''    But  the  circuit  court  has  no  jurisdiction  in  such  case  where  the 


tion  of  that  cause,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved 
in  it.  Osborn  v.  United  States  Bank,  9 
Wheat.  738,  823,  6  L.  Ed.  204. 

16.  Impairment  of  obligation  of  con- 
tracts  Citv  R.  Co.  V.  Citizens'  St.  R.  Co., 

166  U.  S.  557,  41  L.  Ed.  1114;  Pacific 
Electric  R.  Co.  v.  Los  Angeles,  194  U.  S. 
112  117,  48  L.  Ed.  896;  Illinois  Cent.  R. 
Co.'z'.  Adams,  180  U.  S.  28,  45  L.  Ed.  410; 
Vicksburg  Waterworks  Co.  v.  Vicksburg, 
185  U.  S.  65,  46  L.  Ed.  808;  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  202  U.  S.  453, 
50  L.  Ed.  1102;  New  Orleans  v.  New 
Orleans  Waterworks  Co.,  142  U.  S.  79,  35 
L.  Ed.  943;  Holt  V.  Indiana  Mfg.  Co.,  176 
U.  S  68,  72,  44  L.  Ed.  374;  Knoxville 
Water  Co.  v.  Knoxville,  200  U.  S.  22,  50 
L  Ed.  353;  Mercantile  Trust,  etc.,  Co.  v. 
Columbus,  203  U.  S.  311,  320,  51  L.  Ed. 
198;  Dawson  v.  Columbia,  etc.,  Trust  Co., 
197  U.  S.  178,  182,  49  L.  Ed.  713.  See, 
also,  Vicksburg  v.  Vicksburg  Waterworks 
Co.,  206  U.  S.  496,  51   L.  Ed.  1155. 

If  state  legislation  impairs  the  obliga- 
tion of  a  contract,  remedies  are  found  in 
the  first  section  of  the  act  of  August  13, 
1888,  25  Stat.  433,  c.  866,  giving  to  the  cir- 
cuit courts  jurisdiction  of  all  cases  arising 
under  the  constitution  and  laws  of  the 
United  States.  Holt  v.  Indiana  Mfg.  Co., 
176  U.  S.  68,  72,  44  L.  Ed.  374. 

Where  no  rights  created  by  the  consti- 
tution are  asserted,  and  the  facts  set  up 
by  complainants  are,  as  matter  of  law, 
wholly  inadequate  to  show  possession  of 
contract  rights  as  between  them,  or  either 
of  them,  and  the  state,  then  no  dispute 
or  controversy  arises  in  respect  of  an  un- 
constitutional invasion  of  such  rights,  and 
the  United  States  circuit  court  is  without 
jurisdiction.  Underground  Railroad  v. 
New  York  City,  193  U.  S.  416,  423,  48  L. 
Ed.   733. 

Construction  of  railroad  or  other  public 
use  on  route  mapped  out  by  another. — 
A  railroad  corporation  which  has  filed 
maps  and  plats  of  its  proposed  route, 
but  has  not  obtained  the  consent  of  the 
property  owners,  or  of  the  court,  in  lieu 
thereof,  as  required  by  statute,  cannot 
maintain  a  suit  in  the  federal  courts  to 
enjoin  another  company  from  construct- 
ing a  road  over  the  same  route,  under  au- 
thority of  an  act  of  the  legislature,  on  the 
ground  that  the  act  of  legislature  impairs 
the    obligation    of    its    contract.      Under- 


ground   Railroad   v.    New   York    City,    193 
U.  S.  416,  48  L.  Ed.  733. 

The  mere  filing  of  a  route  map  under  a 
railroad  law,  by  a  company  whose  charter 
is  subject  to  repeal,  does  not  give  the 
company  such  a  right  as  would  be  ira 
paired  by  a  subsequent  state  law  appropri- 
ating the  property  for  other  uses,  so  as 
to  give  the  United  States  courts  juris- 
diction of  a  suit  on  the  ground  that  the 
subsequent  act  of  the  state  legislature  im- 
pairs the  obligation  of  the  railroad  com- 
pany's contract.  Adirondack  R.  Co.  v. 
New  York  State,  176  U.  S.  335,  347,  44  L. 
Ed.  492. 

Threatened  impairment  by  perpetuating 
injunction. — It  is  no  ground  for  federal 
jurisdiction  that  a  state  court  has  issued 
a  temporary  injunction,  which,  it  is  al- 
leged, if  made  perpetual,  will  impair  the 
obligation  of  the  plaintiff's  contract.  De- 
fiance Water  Co.  v.  Defiance,  191  U.  S. 
184.  193,  48  L.  Ed.  140. 

Jurisdiction  where  subsequent  state  lav/ 
not  applicable  to  prior  contracts. — Where 
the  highest  court  of  a  state  has  held  that 
a  provision  of  its  constitution  does  not 
apply  to  contracts  previously  entered  into, 
the  United  States  courts  have  no  juris- 
diction of  a  suit  brought  on  such  a  con- 
tract between  citizens  of  the  same  state, 
the  only  ground  of  federal  jurisdiction  set 
up  being  that  the  constitution  of  the  state 
impairs  the  obligation  of  the  contract  sued 
on.  Shreveport  v.  Cole,  129  U.  S.  36,  32 
L.  Ed.  589;  Currie  v.  United  States,  129 
U.   S.  44,  32  L.  Ed.   592. 

17.  Impairment  of  charter  rights  by 
municipal  action. — Vicksburg  Waterworks 
Co.  V.  Vicksburg,  185  U.  S.  65,  46  L.  Ed. 
808;  Vicksburg  v.  Vicksburg  Waterworks 
Co.,  202  U.  S.  453,  50  L.  Ed.  1102;  Knox- 
ville Water  Co.  v.  Knoxville,  200  U.  S. 
22,  50  L.  Ed.  353:  City  R.  Co.  v.  Citizens' 
St.  R.  Co.,  166  U.  S.  557,  41  L.  Ed.  1114; 
Pacific  Electric  R.  Co.  v.  Los  Angeles,  194 
U.  S.  112.  117,  48  L.  Ed.  896;  Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  45 
L.  Ed.  410;  Deposit  Bank  v.  Frankfort, 
191  U.  S.  499,  520,  48  L.  Ed.  276;  Cleve- 
land V.  Cleveland  City  R.  Co.,  194  U.  S. 
517,  48  L.  Ed.  1102;  Cleveland  v.  Cleveland 
Electric  R.  Co.,  194  U.  S.  538,  48  L.  Ed. 
1105. 

"We  know  of  no  case  in  which  it  has 
been  held  that  an  ordinance,  alleged  to 
impair    a    prior    contract    with    a    gas    or 
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charter  or  franchise  in  question  was  subject  to  repeal  and  the  legislation  of  the 
municipal    corporation,    claimed    to    be    an    impairment,    is    authorized    by    stat- 


water  company,  did  not  create  a  case  under 
the  constitution  and  laws  of  the  United 
States."  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  9,  43  L.  Ed.  341. 

Street  railway  franchise  or  contracts. — 
A  street  railway  company  had  franchises 
for  the  use  of  streets  of  a  city  for  street 
railway  purposes  for  the  period  of  thirty 
years,  which  was  subsequently  extended 
for  a  period  of  seven  years,  and  the  fran- 
chises and  property  of  the  road  sold  to 
another  company.  The  city,  acting  upon 
the  idea  that  the  franchise  would  expire 
at  the  termination  of  the  original  grant  of 
thirty  years,  entered  into  a  contract  with 
another  company,  to  take  effect  at  that 
time,  giving  them  the  right  to  lay  and 
operate  a  railway  upon  the  same  streets. 
It  was  held  that  a  bill  in  equity  to  enjoin 
the  latter  company  from  interrupting  or 
disturbing  the  former  in  the  construction, 
operation  and  maintenance  of  its  street 
car  system,  and  for  the  establishment  of 
complainant's  rights,  and  quieting  of  its 
titles  in  that  connection  was  properly 
brought  in  the  United  States  circuit  court, 
being  one  arising  under  the  constitution 
of  the  United  States.  City  R.  Co.  v. 
Citizens'  St.  R.  Co.,  166  U.  S.  557,  41  L. 
Ed.  1114. 

Where  a  street  railway  company  claims 
that  an  ordinance  of  a  municipal  corpora- 
tion reducing  the  rate  of  fare  upon  its 
road  is  in  conflict  with  previous  ordinances 
of  the  city,  which  created  a  contract  in 
favor  of  the  street  railway  company,  giv- 
ing it  a  right  to  charge  rates  greater  than 
those  fixed  by  the  subsequent  ordinance, 
the  United  States  circuit  court  has  juris- 
diction. Cleveland  v.  Cleveland  City  R. 
Co..  194  U.  S.  517,  48  L.  Ed.  1102;  Cleve- 
land V.  Cleveland  Electric  R.  Co.,  194  U. 
S.  538,  48  L.  Ed.  1105. 

A  municipal  corporation  which  has 
passed  an  ordinance  reducing  the  rate  of 
fare  upon  a  street  railway,  which  the 
companies  claimed  to  be  an  impairment 
of  the  contract  vested  in  them  by  virtue 
of  a  previous  ordinance,  cannot  assail  the 
subsequent  ordinance,  upon  the  ground 
that  they  had  no  power  to  pass  it,  and 
thus  defeat  the  jurisdiction  of  the  circuit 
court  of  the  United  States.  Cleveland  v. 
Cleveland  Citv  R.  Co.,  194  U.  S.  517,  48 
L.  Ed.  1102:  Cleveland  v.  Cleveland  Elec- 
tric R.  Co.,  194  U.  S.  538,  48  L.  Ed.  1105. 

Gas  or  water  franchise. — A  grant  of  a 
right  to  supply  gas  or  water  to  a  munici- 
pality and  its  inhabitants  through  pipes 
and  mains  laid  in  the  streets,  upon  condi- 
tion of  the  performance  of  its  service  by 
the  grantee,  is  the  grant  of  a  franchise 
vested  in  the  state,  in  consideration  of  the 
performance  of  a  public  service,  and  after 
performance  by  the  grantee,  is  a  contract 
protected  by  the  constitution  of  the  United 
States  against  state  legislation  to  impair 
it,  and  where  it  is  alleged  that  a  municipal 


corporation  has  subsequently  passed  an 
ordinance  the  effect  of  which  is  to  impair 
its  obligation,  the  federal  courts  have 
jurisdiction.  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  9,  43  L.  Ed.  341. 

In  accordance  with  statutory  provisions, 
a  city  entered  into  a  contract  with  a  firm 
for  the  erection  of  waterworks  to  supply 
the  inhabitants  with  water,  the  contract 
providing  that  the  company  should  have 
the  exclusive  right  to  furnish  water  to 
the  inhabitants  for  a  period  of  thirty  years. 
Subsequently  the  city  was  author'ized  to 
purchase  or  erect  waterworks  of  its  own 
and  proceeded  to  take  action  to  that  end. 
The  company  with  whom  they  had  previ- 
ously made  the  contract  for  the  water 
supply  sought  to  enjoin  them  from  fur- 
ther proceedings,  upon  the  ground  that 
the  obligation  of  their  contract  with  the 
city  was  impaired  by  the  subsequent  legis- 
lation and  proceedings  taken  thereunder. 
It  was  held  that  the  circuit  court  of  the 
United  States  had  jurisdiction,  the  case 
being  one  arising  under  the  constitution 
and  laws  of  the  United  States.  Vicks- 
burg  Waterworks  Co.  v.  Vicksburg,  185 
U.  S.  6.5,  46  L.  Ed.  808. 

A  suit  in  equity  in  the  circuit  court  of 
the  United  States  brought  by  a  water- 
works company  against  a  city  claiming 
the  exclusive  right  under  a  contract  with 
the  city  for  the  construction  and  main- 
tenance of  the  waterworks  and  for  supply- 
ing the  city  with  water  for  a  period  of 
thirty  years,  and  in  which  it  is  alleged 
that  such  contract  would  be  destroyed 
if  subjected  to  the  competition  of  a  system 
of  waterworks  to  be  erected  by  the  city 
itself,  which  was  in  contemplation  under 
authority  of  an  act  authorizing  the  city 
to  issue  bonds  for  that  purpose,  and  in 
which  suit  it  is  alleged  that  a  resolution 
has  been  passed  authorizing  and  provid- 
ing for  notice  to  the  complainant  that  lia- 
bility is  denied  under  the  contract  for 
the  use  of  their  waterworks,  hydrants, 
etc.,  presents  a  federal  question  under 
the  contract  clause  of  the  constitution  and 
within  the  jurisdiction  of  the  circuit  court 
Vicksburg  v.  Vicksburg  Waterworks  Co  , 
202  U.  S.  453,  50  L.  Ed.  1102. 

The  claim  of  exclusive  privilege  to  sup- 
ply water  to  a  city  which  it  is  alleged 
constitutes  a  contract  M-hich  will  be  im- 
paired by  the  erection  by  the  city  of 
waterworks  of  its  own,  presents  a  case 
under  the  constitution  and  laws  of  the 
United  States  of  which  the  circuit  court 
has  original  jurisdiction.  Knoxville  Water 
Co.  V.  Knoxville,  200  U.  S.  22,  50  L  Ed 
353. 

Where  a  water  company  claimed  an  ex- 
clusive contract  with  a  municipal  corpora- 
tion for  furnishing  the  city  with  a  sup- 
ply of  water,  and  the  council  of  the  city 
in  allowing  a  bill  of  the  water  company 
for   water    furnished   inserted    a   clause    in 
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ute/s  or  where  the  action  of  the  municipal  corporation,  which  is  claimed  impairs 
the' obligation  of  contracts,  amounts  to  nothing  more  than  a  refusal  of  the  munic- 
ipality to  perform  its  contract,''^  or  where  the  ordinance  claimed  to  be  an  im- 
pairment was  not  passed  under  supposed  legislative  authority.20    A  bond  holder 


the  resolution  or  ordinance  that  the  al- 
lowance should  not  be  "construed  or  taken 
to  be  any  acknowledgment  of  any  contract 
between  them  and  the  said  city  for  said 
water  rentals,"  and  the  water  company 
filed  a  bill  in  equity  against  the  city  pray- 
ing that  an  account  might  be  taken  of  the 
amount  due  it  from  the  city  and  that  the 
city  be  decreed  to  allow  and  pay  the  same; 
that  the  city  be  enjoined  from  appropriat- 
ing and  diverting  the  moneys  of  the  water 
fund  to  the  payment  of  any  other  indebt- 
edness than  that  due  the  complainant;  and 
that  the  council  and  the  city  be  perpetu- 
ally enjoined  from  denying  the  existence 
of  or  abrogating  the  contract,  the  circuit 
court  had  no  jurisdiction,  the  ordinance 
not  amounting  to  an  impairment  of  the 
contract.  Defiance  Water  Co.  v.  Defi- 
ance, 191  U.  S.  184,  48  L.  Ed.  140. 

18.  Charter  subject  to  repeal — New- 
buryport  Water  Co.  v.  Xewburyport,  193 
U  S.  561,  48  L.  Ed.  799;  Gloucester  Water 
Supply  Co.  V.  Gloucester,  193  U.  S.  580,  48 
L.  Ed.  801;  Farmers'  Loan,  etc.,  Co.  v. 
Sioux  Falls,  199  U.  S.  601,  50  L.  Ed.  328; 
Owensboro  v.  Owensboro  Waterworks 
Co..   191   U.   S.   358,  48   L.  Ed.  217. 

The  charter  of  a  waterworks  company 
was  subject  to  repeal  by  legislative  act. 
The  legislature  passed  an  act  empowering 
the  city,  which  had  previously  been  sup- 
plied with  water  by  the  company,  to  erect 
its  own  waterworks  and  provided  therein 
that  the  city  might  acquire  by  agreement 
with  the  waterworks  company  its  plant, 
and  by  a  subsequent  act  provided  that 
the  city  should  accept  the  ofifer  of  sale 
of  the  plant  to  the  city  orovided  it  was 
made  within  a  certain  time,  and  the  sale 
was  made  in  accordance  with  the  statutes. 
The  waterworks  company  brought  a  suit 
in  equity  for  restoration  of  its  property, 
for  damages  for  its  detention,  and  for 
full  compensation,  the  ground  of  federal 
jurisdiction  set  up  being  that  they  had 
been  deprived  of  the"r  property  without 
due  process  of  law  and  that  the  obliga- 
tion of  their  contract  had  been  impaired. 
It  was  held  that  the  federal  courts  were 
without  jurisdiction,  as  the'r  charter  was 
subject  to  repeal  at  the  will  of  the  legis- 
lature. Newburyport  Water  Co.  v.  New- 
buryport,  193  U.  S.  561,  48  L.  Ed.  799; 
Gloucester  Water  Supply  Co.  v.  Glouces- 
ter, 193  U.  S.  580,  48  L.  Ed.  801,  reaf- 
firmed in  Farmers'  Loan,  etc.,  Co.  v.  Sioux 
Falls,  199  U.  8.  601,  50  L.   Ed.  328. 

19.  Refusal  of  municipal  corporation  to 
perform  contract. — Dawson  v.  Columbia, 
etc.,  Trust  Co.,  197  U.  S.  178.  182,  49  L. 
Ed.  713;  Newburyport  Water  Co.  v.  New- 
buryport, 193  U.  S.  561.  48   L.  Ed.  799. 

Something  more  than  a  mere  refusal  of 
a    municipal    corporation    to    perform    its 


contract  is  necessary  to  make  a  law  im- 
pairing the  obligation  of  contracts  or 
otherwise  to  give  rise  to  a  suit  under  the 
constitution  of  the  United  States.  Dawson 
V.  Columbia,  etc..  Trust  Co.,  197  U.  S.  178, 
182,  49  L.  Ed.  713;  Newburyport  Water 
Co.  V.  Newburyport,  193  U.  S.  561,  48  L. 
Ed.  799. 

Mere  statements  of  intention  on  the 
part  of  one  of  the  parties  to  a  contract 
not  to  be  bound  by  its  obligations  does 
not  amount  to  an  impairment  thereof. 
The  mere  denial  by  a  municipal  corpora- 
tion contained  in  an  ordinance  to  that 
effect  is  not  legislation  impairing  the  ob- 
ligation of  the  contract.  Mercantile  Trust, 
etc..  Co.  V.  Columbus,  202  U.  S.  311,  321, 
51  L.  Ed.  198,  citing  St.  Paul  Gas  Light 
Co.  V.  St.  Paul,  181  U.  S.  142,  45  L.  Ed. 
788. 

"The  attempt  by  an  afterthought  to 
give  jurisdiction  by  setting  up  constitu- 
tional rights  must  fail  also.  The  bill  pre- 
sents a  naked  case  of  breach  of  contract. 
The  first  step  of  the  city  was  to  repudiate 
the  contract  and  to  refuse  to  pay.  What- 
ever it  may  have  done  subsequently,  its 
wrong,  if,  contrary  to  the  decision  of  the 
supreme  court  of  the  state,  there  was  a 
wrong,  was  complete  then.  The  repudia- 
tion and  refusal  were  kept  up  until  the 
bill  was  filed  and  the  other  acts  were  sub- 
sequent, subordinate  to  and  in  aid  of 
them.  The  mere  fact  that  the  city  was  a 
municipal  corporation  does  not  give  to 
its  refusal  the  character  of  a  law  impairing 
the  obligation  of  contracts  or  deprive  a 
citizen  of  property  without  due  process 
of  law."  Dawson  v.  Columbia,  etc..  Trust 
Co.,  197  U.  S.  178,  181,  49  L.  Ed.  713;  St. 
Paul  Gas  Light  Co.  v.  St.  Paul.  181  U.  S. 
142.  45   L.   Ed.   788. 

20.     Ordinance    not    passed    under    sup- 
posed  authority. — Hamilton      Gas      Light, 
•etc..   Co.   V.   Hamilton   City,    146   U.   S.  258, 
266.  36   L.   Ed.  963. 

"A  municipal  ordinance,  not  passed  un- 
der supposed  legislative  authority,  can- 
not be  regarded  as  a  law  of  the  state 
within  the  meaning  of  the  constitutional 
prohibition  against  state  laws  impairing 
the  obligations  of  contracts.  Murray  v. 
Charleston,  96  U.  S.  432,  24  L.  Ed.  760; 
Williams  v.  Brufify,  96  U.  S.  176,  24  L.  Ed. 
716;  Lehigh  Water  Co.  v.  Easton.  121  U. 
S  388,  30  L.  Ed.  1059;  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Ref. 
Co.,  125  U.  S.  18.  31  L.  Ed.  607. 
A  suit  to  prevent  the  enforcement  of  such 
an  ordinance  would  not.  therefore,  be  one 
ari!=ing  under  the  constitution  of  the  United 
States."  Hamilton  Gas  Light,  etc.,  Co. 
V.  Hamilton  City,  146  U.  S.  258,  266.  36  L. 
Ed.    96.1. 

A    municipal    corporation    grounded    its 
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of  a  publ^'c  service  corporation  may  sue  in  the  federal  courts  to  enjoin  subsequent 
action  of  a  municipality,  which  he  claims  impairs  the  obligation  of  a  contract  of 
the  city  witn  the  corporation  whose  bonds  he  holds. ^^ 

(cc)  E.vcuiptious  from  Taxation. — One  claiming  an  exemption  from  taxation 
by  legislative  authority  and  setting  up  an  impairment  thereof,  by  subsequent  state 
legislation,  may  sue  in  federal  courts. -^ 

bb.  Denial  of  Due  Process  of  Lazv. — The  jurisdiction  of  the  circuit  court  may 
be  invoked  upon  the  ground  that  state  law  deprives  a  person  of  his  property 
without  due  process  of  law.^^    In  order  for  the  federal  courts  to  have  jurisdic- 


rights  to  enact  an  ordinance  and  to  main- 
tain and  erect  gas  works  of  its  own,  upon 
the  state  municipal  code  providing  that 
the  city  council  of  any  city  or  village 
should  have  power,  whenever  it  was 
deemed  expedient  and  for  the  public  good, 
to  erect  gasworks  at  the  expense  of  the 
corporation,  or  to  purchase  gasworks  al- 
ready erected  therein;  which  section  the 
plaintiff  contended,  if  construed  as  con- 
ferring the  authority  claimed,  impaired  the 
obligation  of  its  contract  previously  made 
with  the  state  and  the  city.  Held,  that 
the  circuit  court  had  jurisdiction.  Hamil- 
ton Gas  Light,  etc.,  Co.  v.  Hamilton  City, 
146  U.  S.  258,  266,  36  L.  Ed.  963. 

21.  Right  of  bondholder  of  corporation 
to  sue  in  federal  courts. — Mercantile 
Trust,  etc.,  Co.  v.  Columbus,  203  U.  S.  311, 
51  L.  Ed.  198. 

A  waterworks  company  had  the  ex- 
clusive contract  to  supply  water  to  a  mu- 
nicipal corporation.  The  citv  under  the 
authority  of  an  act  of  the  legislature  passed 
an  ordinance  for  the  construction  of  works 
of  its  own.  The  bondholders  of  the  orig- 
inal waterworks  company,  the  value  of 
whose  securities  would  have  been  rcd-iced 
by  the  proposed  action  on  the  part  of  the 
city,  filed  a  bill  in  the  United  States  cir- 
cuit court  to  obtain  an  injunction  restrain- 
ing the  city  from  the  construction  of 
waterworks.  It  was  held  that  the  circuit 
•court  had  jurisdiction,  the  case  being 
one  arising  under  the  contract  clause  of 
the  federal  constitution.  Mercantile  Trust, 
etc.,  Co.  V.  Columbus,  203  U.  S.  311,  51  L. 
Ed.    ]9S. 

22.  Exemptions  from  taxation. — Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  45  L. 
Ed.    410. 

Where  a  bill  alleges  that  its  charter  con- 
tains a  contract  exempting  it  from  taxa- 
tion, which  contract  has  been  ratified  by 
the-state  constitution,  and  that  subsequent 
legislation  of  the  state,  if  permitted  to 
stand,  would  impair  that  contract,  the 
federal  courts  have  jurisdiction.  Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S  28,  45 
L.   Ed.  410. 

23.  Denial    of    due    process    of    law 

Barney  v.  New  York  City,  193  U.  S.  430, 
437,  48  L.  Ed.  737:  Huntington  v  New 
York  City,  193  U.  S.  441,  48  L.  Ed.  741; 
Farrell  v.  O'Brien.  199  U.  S.  89.  50  L.  Ed. 
101;  Arbuckle  v.  Blackburn,  191  U.  S.  405 
414,  48  L.  Ed.  239;  Hanford  v.  Davies' 
163  U.   S.  273,  279,  41  L.  Ed.  157;  Owens- 
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boro  Waterworks  Co.  v.  Owensboro,  200 
U.  S.  38,  46,  50  L.  Ed.  361;  Pacific  Electric 
R.  Co.  V.  Los  Angeles,  194  U.  S.  112,  118, 
48  L.  Ed.  896;  Holt  v.  Indiana  Mfg.  Co., 
176  U.  S.  68,  72,  44  L.  Ed.  374;  Brown  V. 
Grant,  116  U.  S.  207,  211,  29  L.  Ed.  598. 

Suit  to  set  aside  probate  of  will. — The 
federal  courts  have  no  jurisdiction  of  a 
suit  to  set  aside  the  probate  of  a  will  by 
a  state  court  simply  upon  the  ground  that 
the  hearing  as  to  the  probate  was  had 
without  the  notice  required  by  the  state 
statute.  Farrell  v.  O'Brien,  199  U.  S.  89, 
50  L.  Ed.  101. 

Where  the  jurisdiction  of  the  federal 
court  to  set  aside  the  probate  of  a  nuncu- 
pative will  by  the  state  court  is  invoked 
upon  the  ground  that  the  state  court  per- 
mitted it  to  take  efifect  as  to  the  real  estate 
contrary  to  the  laws  and  practice  of  the 
state  in  this  respect,  and  thus  deprived 
|he  owners  thereof  of  their  property  with- 
out due  process  of  law,  the  jurisdiction 
cannot  be  maintained  upon  this  ground 
where  it  appears  that  this  averment  is 
wholly  subordinate  to  the  termination  of 
the  existence  of  the  alleged  nuncupative 
will  and  the  validity  of  the  probate  thereof, 
a  question  over  which  the  circuit  court 
could  not  have  jurisdiction.  Farrell  v. 
0'Bi-ien._199  U.  S.  89,  50  L.  Ed.  101. 

Diversion  of  funds  by  municipal  corpo- 
ration.— The  diversion,  or  the  intended  di- 
version, by  a  municipal  corporation,  of 
certain  funds  which  under  legislative  sanc- 
tion it  had  collected  from  taxpayers  for 
a  specific  public  object,  which  funds  were 
not  applied  to  the  object  for  which  they 
were  raised,  and  which  failure  of  duty  on 
the  part  of  the  corporation  so  to  apply 
them  may  ultimately  cause  increased  taxa- 
tion if  the  full  amount  originallv  intended 
to  be  applied  to  the  particula.r  object 
named  by  the  legislature  is  to  be  collected, 
does  not  present  a  case  under  the  consti- 
tution of  the  United  States.  Owensboro 
Waterworks  Co.  v.  Owensboro,  200  U.  S. 
38.  44,  50  L.  Ed.  361. 

Fstablishment  of  waterworks  by  city 
under  authority  of  statute. — The  charter 
of  a  waterworks  company  was  subject  to 
repeal  by  legislative  act.  The  legislature 
passed  an  act  empowering  the  city,  which 
had  previously  been  supplied  with  water 
by  the  company,  to  erect  its  own  water- 
works and  provided  therein  that  the  city 
might  acquire  by  agreement  with  the 
waterworks    company   its   plant,   and   by   a 
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tion,  the  act  claimed  to  deprive  the  plaintiff  of  his  property  without  due  process 
must  be  done  under  state  authority.^^ 

cc.  Denial  of  Equal  Protection  of  Laws. — The  federal  courts  have  jurisdiction 
of  a  suit  really  and  substantially  involving  a  controversy  as  to  the  denial  of 
equal  protection  of  laws.^^  But  the  court  will  not  take  jurisdiction  on  this 
ground,  where  the  alleged  denial  of  equal  protection  of  laws  is  not  the  result  of 
any  fixed  scheme  for  that  purpose,  but  results  from  a  mistake  of  judgment  on 
the  part  of  the  state  officers  enforcing  or  administering  the  state  law.^^ 

dd.  Denial  of  Full  Faith  and  Credit  to  Acts,  Records,  etc.,  of  State. — The 
clause  of  the  federal  constitution  providing  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state,  only  prescribes  a  rule  by  which  courts,  state  and  federal,  are  to  be 
guided  when  a  question  arises  in  the  progress  of  a  pending  suit  as  to  the  faith 
and  credit  to  be  given  by  the  court  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  a  state  other  than  that  in  which  the  court  is  sitting,  and  even  if  it  be 
assumed  that  the  word  "acts"  includes  "statutes,"  the  clause  has  nothing  to  do 
with  the  conduct  of  individuals  or  corporations,  and  a  case  does  not  arise  under 
the  constitution  or  laws  of  the  United  States  merely  because  the  rule  which  it 
prescribes  is  invoked.^" 

ee.  Deprivation  of  Civil  Rights — Racial  Discrimination. — As  to  jurisdiction  of 
suits  for  the  deprivation  of  civil  rights  in  general,  see  the  title  Civil  Rights,  vol. 
3,  pp.  821,  824.    As  to  jurisdiction  of  federal  courts  of  an  indictment  against  in- 


subsequent  act  provided  that  the  city 
should  accept  the  ofifer  of  sale  of  the  plant 
to  the  city  provided  it  was  made  within 
a  certain  time,  and  the  sale  was  made 
in  accordance  with  the  statutes.  The 
waterworks  company  brought  a  suit  in' 
equity  for  restoration  of  its  property,  for 
damages  for  its  detention,  and  for  full 
compensation,  the  ground  of  federal  juris- 
diction set  up  being  that  they  had  been 
deprived  of  their  property  without  due 
process  of  law.  It  was  held  that  the 
federal  courts  were  without  jurisdiction, 
as  their  charter  was  subject  to  repeal  at 
the  will  of  the  legislature.  Newburyport 
Water  Co.  v.  Newburyport,  193  U.  S.  561, 
48  L.  Ed.  799;  Gloucester  Water  Supply 
Co.  V.  Gloucester,  193  U.  S.  580,  48  L.  Ed. 
801,  reaffirmed  in  Farmers'  Loan,  etc.,  Co. 
V.  Sioux  Falls,  199  U.  S.  601,  50  L.  Ed. 
328. 

24.  Act  must  be  done  under  state  au- 
thority— Barney  v.  New  York  City,  193 
U.  S.  430,  437,  48  L.  Ed.  737;  Huntington 
V.  New  York  City,  193  U.  S.  441,  48  L. 
Ed.  741;  Arbuckle  v.  Blackburn,  191  U.  S. 
405,  414,  48  L.  Ed.  239. 

Where  the  jurisdiction  of  the  circuit 
court  was  invoked  upon  the  ground  that 
by  a  tunnel  construction  sought  to  be 
enjoined,  complainant  was  deprived  of 
his  property  without  due  process  of  law, 
in  violation  of  the  fourteenth  amendment, 
it  was  held  that  the  fourteenth  amendment 
prohibits  deprivation  by  a  state,  and  as 
the  bill  alleged  that  what  was  done  was 
without  authority  and  illegal,  and  pro- 
ceeded on  the  theory  that  the  construc- 
tion of  the  tunnel  was  not  only  not  au- 
thorized, but  was  forbidden  by  the  legisla- 
tion, and  hence  was  not  action  by  the  state 
of  New  York  within  the  intent  and  mean- 
ing of  the  fourteenth  amendment,  the  cir- 


cuit court  was  right  in  dismissing  it  for 
want  of  jurisdiction.  Barney  v.  New  York 
City,  193  U.  S.  430,  437,  48  L.  Ed.  737; 
Huntington  v.  New  York  City,  193  U.  S. 
441,  48  L.  Ed.  741. 

25.  Denial  of  equal  protection  of  laws. 
—Holt  V.  Indiana  Mfg.  Co.,  176  U.  S.  68, 
72,  44  L.  Ed.  374;  Coulter  v.  Louisville, 
etc.,  R.  Co.,  196  U.  S.  599,  49  L.  Ed.  615. 
See,  generally,  the  titles  CIVIL  RIGHTS, 
vol.  3,  p.  814;  CONSTITUTIONAL 
LAW,  ante,  p.  1. 

26.  Mistake  by  officers  applying  state 
law. — Coulter  v.  Louisville,  etc.,  R.  Co., 
196  U.  S.  599,  49  L.  Ed.  615. 

A  constitution  of  a  state  required  all 
property  to  be  assessed  uniformly.  A  bill 
alleged  that  the  assessors  uniformly  as- 
sessed the  tangible  property  in  the  state  be- 
low its  cash  value,  but  that  the  assessment 
upon  the  plaintiff's  franchise  to  be  a  rail- 
road corporation  was  alleged  to  have  been 
assessed  upon  its  full  value,  and  the  plain- 
tiff thus  deprived  of  the  equal  protection 
of  the  laws.  There  was  evidence  to  show 
that  the  assessment  of  the  tax  upon  tangi- 
ble property  was  according  to  its  full 
value.  It  was  held  that  if  there  was  any 
inequality  in  the  assessment  of  the  tax, 
it  was  not  sufficient  to  give  the  circuit 
court  jurisdiction  unless  it  was  done  in 
pursuance  of  a  scheme,  and  that  mistake 
of  judgment  on  the  part  of  the  officers 
making  the  assessment  was  not  of  itself 
sufficient  to  sustain  the  jurisdiction.  Coul- 
ter V.  Louisiana,  etc.,  R.  Co.,  196  U.  S. 
599,   49   L.   Ed.   615. 

27.  Denial  of  full  faith  and  credit  to 
acts,  records,  etc.  of  state — -Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.  48,  72, 
48  L.  Ed.  870.  See,  generally,  the  title 
CONSTITUTIONAL  LAW,  ante,  p.  1. 
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dividuals  charging  them  with  a  conspiracy  to  prevent  negroes  from  making  and 
carrying  out  contracts,  see  the  title  Civil  Rights,  vol.  3,  p.  818.  As  to  exclusion 
of  negroes  as  witnesses  as  giving  jurisdiction  to  federal  courts  of  case  as  one 
"affecting"  civil  rights,  see  the  title  Civil  Rights,  vol.  3,  p.  833. 

(f)  Suits  Arising  under  Federal  Lazus — aa.  Abandoned  and  Captured  Prop- 
erty Act. — The  circuit  court  of  the  United  States  has  no  jurisdiction  under  the 
act  of  March  1.2th,  1863,  commonly  known  as  the  abandoned  and  captured  prop- 
erty act,  where  both  parties  are  citizens  of  the  same  state. ^^ 

bb.  Antitrust  Lazvs. — An  allegation  in  a  complaint  that  the  combination  and 
consolidation  between  two  railway  companies  and  their  control  of  their  affairs 
and  operations  by  a  holding  corporation  are  in  violation  of  the  anti-trust  act  of 
congress  of  July  2,  1890,  confers  jurisdiction  to  determine  whether  the  case  is 
of  the  class  of  which  the  court  may  properly  take  cognizance  for  purposes  of  a 
final  decree  on  the  merits. ^^ 

cc.    Bankruptcy  Lazus. — See  the  title  Bankruptcy,  vol.  2,  pp.  823,  828. 

dd.  Confiscation  Act. — The  circuit  court  has  jurisdiction,  under  the  act  of 
August  6,  1861,  "to  confiscate  property  for  insurrectionary  purposes"  of  pro- 
ceedings for  the  condemnation  of  real  estate  or  property  on  land.^*^ 

ee.  Copyright  Lazvs. — The  federal  courts  have  jurisdiction  of  suits  arising 
under  the  copyright  laws  of  the  United  States,  regardless  of  the  citizenship  of 
the  parties."^  But  a  suit,  between  citizens  of  the  state,  to  recover  for  breach  of 
a  contract  to  assign  the  defendant's  interest  in  a  copyright  to  the  plaintiff,  is  not 
one  arising  under  the  copyright  laws.^^ 

ff.  Interstate  Commerce  Act. — A  suit  to  compel  a  railroad  to  afford  reason- 
able facilities  for  the  interchange  of  traffic,  as  required  by  the  interstate  commerce 
act,^"-  or   to  enjoin   the   enforcement  of   an   order   of   a  state   railroad   commis- 


28.  Abandoned   and   captured   property 

act— Mail  Co.  v.  Flanders,  12  Wall.  130, 
20  L.  Ed.  249.  See,  generally,  the  title 
ABANDONED  AND  CAPTURED 
PROPERTY,  vol.  1,  p.  1. 

29.  Antitrust  laws. — Minnesota  v.  North- 
ern Securities  Co.,  194  U.  S.  48,  65,  48  L. 
Ed.  870.  (In  this  case  the  suit  was  dis- 
missed, because  not  really  and  substanti- 
ally involving  a  claim  under  the  constitu- 
tion  and  laws   of  the  United   States.) 

30.  Confiscation  acts.— Union  Ins.  Co. 
V.  United  States,  6  Wall.  759,  18  L.  Ed. 
879;  United  States  v.  Bales  of  Cotton,  154 
U.  S.,  appx.,  556,  18  L.  Ed.  889. 

31.  Suits  arising  under  copyright  laws. 
— Rev.  Stat.,  §  629;  Spencer  v.  Duplan 
Silk  Co.,  191  U.  S.  526,  528,  48  L.  Ed.  287; 
Press  Pub.  Co.  v.  Monroe,  164  U.  S.  105, 
41  L.  Ed.  367;  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S.  282, 
285,  46  L.  Ed.  910;  Wade  v.  Lawder,  165 
U.  S.  624,  41  L.  Ed.  851;  In  re  Hohorst, 
150  U.  S.  653,  661,  37  L.  Ed.  1211;  Burrow- 
Giles  Lithographia  Co.  v.  Sarony,  111  U. 
S.  53,  28  L.  Ed.  349;  Little  v.  Hall,  18 
How.  165,  15  L.  Ed.  328;  Brady  v.  Daly, 
175  U.  S.  148,  44  L.  Ed.  109.  See,  gen- 
erally, the  title  COPYRIGHT,  ante,  p. 
602. 

An  action  for  infringement  of  a  copy- 
right is  cognizable  in  the  United  States 
circuit  court.  It  is  not  a  suit  for  a  pen- 
alty or  forfeiture,  of  which  the  district 
court  has  exclusive  jurisdiction.  Brady  v, 
Daly,  175  U.  S.  148,  44  L.  Ed.  109. 


32.  Suit  for  breach  of  contract  as  to  as- 
signment of  copyright.- Little  v.  Hall, 
18  How.   165,  171,  15  L.  Ed.  328. 

On  the  27th  of  December,  1847,  C.  was 
appointed  state  reporter  under  a  statute 
of  the  state  of  New  York,  which  office  he 
held  until  the  27th  of  December,  1851. 
During  his  term  of  office,  viz,  in  1850,  he, 
in  conjunction  with  the  comptroller  and 
secretary  of  the  state,  acting  under  the 
authority  of  a  statute,  made  an  agreement 
with  certain  persons,  that  for  five  years 
to  come  they  should  have  the  publication 
of  the  decisions  of  the  court  of  appeals, 
and  the  exclusive  benefit  of  the  copy- 
right. At  the  expiration  of  C's  term,  viz, 
on  the  27th  of  December,  1851,  he  had  in 
his  possession  sundry  manuscript  notes, 
and  the  decisions  made  at  the  ensuing 
January  term  were  also  placed  in  his 
hands  to  be  reported.  Out  of  these  ma- 
terials he  made  a  volume,  and  sold  it  upon 
his  own  private  account.  In  a  suit  by  the 
assignees  against  C,  it  was  held  that  the 
federal  courts  had  no  jurisdiction,  the 
parties  being  citizens  of  the  same  state 
Little  V.  Hall,  18  How.  165,  15  L.  Ed.  328. 

33.  Suit  to  compel  interchange  of  traffic. 
—In  re  Lennon,  166  U.  S.  548,  553,  41  L 
Ed.   1110. 

A  suit  brought  solely  to  enforce  a  com- 
pliance with  the  provisions  of  the  inter- 
state commerce  act,  and  to  compel  the 
defendants  to  comply  with  such  act,  by 
ofifering  proper  and  reasonable  facilities 
for  the  interchange  of  traffic  with  com- 
plainant,   and    enjoining    them    from    re- 
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sio'n  which  interferes  with  interstate  commerce,^*  arises  under  the  constitution 
and  laws  of  the  United  States,  and  may  be  brought  in  the  United  States  cir- 
cuit court  upon  that  ground. 

gg.  Patent  Lazi's — (aa)  In  General. — The  United  States  circuit  courts  have 
original  jurisdiction  of  all  suits  at  law  or  in  equity  arising  under  the  patent 
laws  of  the  United  States.^^ 

(bb)  "Case"  Distinguished  from  "Question." — There  is  a  clear  distinction 
between  a  case  and  a  question  arising  under  the  patent  laws.  The  former  arises 
when  the  plaintiff  in  his  opening  pleading — be  it  a  bill,  complaint  or  declaration 
— sets  up  a  right  under  the  patent  laws  as  ground  for  a  recovery.  Of  such  the 
state  courts  have  no  jurisdiction.  The  latter  may  appear  in  the  plea  or  answer  or 
in  the  testimony.  The  determination  of  such  question  is  not  beyond  the  compe- 
tency of  the  state  tribunals.'^ 

(cc)  What  Cases  Arise  under  Patent  Lazvs — aaa.  In  General. — To  consti- 
tute a  cause  one  arising  under  the  patent  right  laws  of  the  United  States  in  any 
proper  sense  of  the  term,  the  plaintiff  must  set  up  some  right,  title  or  interest  un- 
der the  patent  laws,  or  at  least  make  it  appear  that  some  right  or  privilege  will 
be  defeated  by  one  construction,  or  sustained  by  the  opposite  construction  of 
these  laws.""^ 

bbb.    Suits  for  Infringement. — The  circuit  courts  of  the  United   States  have 


fusing  to  receive  from  complainant,  for 
transportation  over  their  lines,  any  cars 
which  might  be  tendered  them  is  one  aris- 
ing under  the  constitution  and  laws  of 
the  United  States.  In  re  Lennon,  166  U. 
S,   548,  .553,  41  L.  Ed.  1110. 

34,  Suit  to  enjoin  action  of  state  railroad 
commission. — Mississippi  Railroad  Com- 
mission v.  Illinois  Cent.  R.  Co.,  203  U.  S. 
335,  51  L.  Ed.  209. 

A  suit  to  enjoin  the  enforcement  of  an 
order  of  a  state  railroad  commission  re- 
quiring trains  to  make  certain  stops,  it 
being  alleged  that  the  state  statutes,  re- 
quiring the  stoppage  of  trains,  violates  the 
commerce  clause  of  the  federal  constitu- 
tion, is  one  arising  under  the  constitution 
and  laws  of  the  United  States.  Mississippi 
Railroad  Commission  v.  Illinois  Cent.  R. 
Co.,  203  U.  S.  335,  51  L.  Ed.  209. 

If  a  bill  in  equity  shows  on  its  face 
that  the  relief  sought  would  be  incon- 
sistent with  the  power  to  regulate  com- 
merce, or  with  regulations  established  by 
congress,  or  with  the  fourteenth  amend- 
ment, it  only  demonstrates  that  the  bill 
cannot  be  maintained  at  all,  and  not  that 
the  cause  of  action  arose  under  the  con- 
stitution or  laws  of  the  United  States. 
Arkansas  v.  Kansas,  etc.,  Coal  Co.,  183 
U.    S.    185.    190.   46    L.   Ed.    144. 

35.  Suits  arising  under  patent  laws. — 
Rev.  Stat.,  §  629;  Shoshone  Min.  Co.  v. 
Rutter,  177  U.  S.  505,  506,  44  L.  Ed.  864; 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,  826,  6  L.  Ed.  204;  Evans  v.  Eaton,  3 
Wheat.  454,  4  L.  Ed.  433;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  285,  46  L.  Ed.  910;  Press 
Pub.  Co.  V.  Monroe,  164  U.  S.  105.  110,  41 
L.  Ed.  367;  Spencer  v.  Daplan  Silk  Co., 
191  U.  S.  526,  528,  48  L.  Ed.  287;  Cochrane 
V.  Deener,  94  U.  S.  780,  783,  24  L.  Ed. 
139. 

Equity  jurisdiction — The   circuit   courts 


were  first  invested  with  equity  jurisdic- 
tion in  patent  cases  by  the  act  of  Feb- 
ruary 15,  1819,  which  declared  that  these 
courts  should  have  "original  cognizance, 
as  well  in  equity  as  at  law,  of  all  actions, 
suits,  controversies,  and  cases  arising  un- 
der any  law  of  the  United  States,  granting 
or  confirming  to  authors  or  inventors  the 
exclusive  right  to  their  respective  writings, 
inventions,  and  discoveries;  and  upon  any 
bill  in  equity,  filed  by  any  party  aggrieved 
in  any  such  cases,  should  have  authority 
to  grant  injunctions,  according  to  the 
course  and  principles  of  courts  of  equity," 
etc.  This  law  was  substantially  re-enacted 
in  the  seventeenth  section  of  the  patent 
law  of  July  4,  1836,  and  the  fifty-fifth  sec- 
tion of  that  of  July  8,  1870,  special  powers 
to  assess  damages  in  equity  cases  being 
also  conferred  by  the  latter  act.  Cochrane 
V.  Deener,  94  U.  S.  780,  782.  24  L.  Ed. 
139.  See  post,  "Suits  for  Infringement," 
VII,  C,  4,  b,  (1),  (f),  gg  (cc),  bbb., 

Where  the  state  court  has  jurisdiction 
both  of  the  parties  and  the  subject  matter 
as  set  forth  in  the  declaration,  it  cannot 
be  ousted  of  such  juris:liction  by  the  fact 
that,  incidentally  to  one  of  these  defenses, 
the  defendant  claimed  the  invalidity  of  a 
certain  p-itent.  To  hold  that  it  has  no 
right  to  introduce  evidence  upon  this  sub- 
ject is  to  do  it  a  wrong  and  deny  it  a 
remedy.  Pratt  v.  Paris  Gas  Light,  etc., 
Co..  168  U.  S.  255,  259,  42  L.  Ed.  45S. 

36.  "Case"  and  "question"  distlnp-uished. 
—Pratt  V.  Paris  Gas  Light,  etc.,  Co.,  168 
U.  S.  255.  259,  42  L.  Ed.  458;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185   U.   S.  282,  286,  46   L.   Ed.  910. 

37.  V/hat  cases  arise  under  patent  laws 
— In  general — Pratt  v.  Paris  Gas  Light, 
etc.,  Co.,  168  U.  S.  255,  42  L.  Ed.  458, 
citing  Excelsior  Wooden  Pipe  Co.  v.  Pa- 
cific Bridge  Co.,  185  U.  S.  282,  286,  46  L. 
Ed.  910. 
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exclusive  jurisdiction  of  action  or  suits  for  the  infringement  of  patents^^  in- 
cluding suits  in  equity  as  well  as  actions  at  law.^"  The  rule  applies  as  well  to 
actions  by  an  assignee  of  the  patent  as  to  actions  by  the  patentee  himself, 4*^  and 


38.  Suits  for  infringement. — United 
States  V.  Palmer,  128  U.  S.  2G2,  32  L.  Ed. 
442;  In  re  Hohorst,  150  U.  S.  653,  661,  37 
L.  Ed.  1211;  In  re  Keasbey  &  iMattison 
Co.,  160  U.  S.  221,  40  L.  Ed.  402;  White  v. 
Rankin,  144  U.  S.  628,  635,  36  L.  Ed.  509; 
Excelsior  Wooden  Pipe  Co.  v.  Pacihc 
Bridge  Co.,  185  U.  S.  282,  287,  46  L.  Ed. 
910;  Littlefield  v.  Perry,  21  Wall.  205,  377, 
22  L.  Ed.  577;  Cochrane  v.  Decner,  94  U. 
S.  780,  782,  24  L.  Ed.  139;  Chaffee  v.  Hay- 
ward,  20  How.  208,  215,  15  L.  Ed.  804; 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,  826,  6  L.  Ed.  204;  Campbell  v.  Haver- 
hill, 155  U.  S.  610,  620,  39  L.  Ed.  280; 
Marsh  v.  Seymour,  97  U.  S.  348,  349,  24 
L.  Ed.  963;  Evans  v.  Eaton,  3  Wheat.  454, 
458,  4  L.  Ed.  433. 

In  a  suit  for  an  infringement  of  a  patent 
for  an  invention,  the  jurisdiction  of  the 
national  courts  over  which  depends  upon 
the  subject  matter,  and  not  upon  the  par- 
ties; and,  by  statutes  in  force  at  the  time 
of  the  passage  of  the  acts  of  1S87  and 
1888,  the  courts  of  the  nation  had  orig- 
inal jurisdiction  "exclusive  of  the  courts 
of  the  several  states,"  "of  all  cases  arising 
under  the  patent  right  of  copyright  laws 
of  the  United  States,"  without  regard  to 
the  amount  or  value  in  dispute.  In  re 
Hohorst,  150  U.  S.  653,  661,  37  L.  Ed. 
1211. 

The  jurisdiction  is  clear  on  the  face  of 
the  bill  where  there  is  no  suggestion  in 
the  bill  that  there  was  ever  any  contract 
or  agreement,  or  attempt  to  inake  one, 
between  the  plaintiff  and  the  defendant 
or  that  either  the  plaintiff  or  the  defend- 
ants claim  anything  under  any  contract. 
An  averment  in  the  bill  that  the  defend- 
ants have  made,  used  and  sold  machines 
containing  the  patented  inventions  without 
the  license  of  the  plaintiff  and  without 
any  right  so  to  do,  cannot  be  regarded 
as  raising  any  question  on  any  alleged 
licen^^e  or  contract.  White  v.  Rankin,  144 
U.  S.  628,  36  L.   Ed.  569. 

In  Evans  v.  Eaton,  3  Wheat.  454,  4  L. 
Ed.  433,  it  was  held  that  the  act  for  the 
relief  of  Oliver  Evans  was  engrafted  on 
the  general  patent  law,  so  as  to  give  him 
a  ri^ht  to  sue  in  the  circuit  court  for 
an  infringement  of  his  patent  rights,  al- 
though the  defendant  .was  a  citizen  of  the 
same   state   with   himself. 

39.  Suits  in  equity. — Cochrane  v.  Deener, 
94  U.  S.  780,  782,  24  L.  Ed.  139;  Chaffee 
V.  Hayward,  20  How.  208,  215,  15  L.  Ed. 
804;  Campbell  v.  Haverhill,  155  U.  S.  610, 
620,  39  L.  Ed.  280;  White  v.  Rankin,  144 
U.  S.  628,  36  L.  Ed.  569. 

Before  the  act  of  1819  was  passed,  the 
circuit  courts  had  cognizance  of  actions 
at  law  brought  to  recover  damages  for  tlie 
infringement  of  patents,  but  not  of  suits 
in   equity   in   relation    thereto,   unless    the 


parties  happened  to  be  citizens  of  different 
states.  Under  that  act  and  the  subsequent 
acts  in  which  it  became  incorporated,  bills 
in  equity  for  injunction,  discovery  and 
account  have  constantly  been  sustained, 
frequently  without  any  previous  action  at 
law.  Cochrane  v.  Deener,  94  U.  S.  780, 
782,  24  L.  Ed.  139. 

An  act  of  congress  conferring  jurisdic- 
tion on  the  circuit  courts  of  the  United 
States  in  suits  by  inventors  against  those 
who  infringe  their  letters  patent,  includes 
all  cases,  both  at  law  and  in  equity,  aris- 
ing under  the  patent  laws,  without  regard 
to  citizenship  of  the  parties  or  the  amount 
in  controversy.  Chaft'ee  v.  Hayward,  20 
How.  208,  215,  15  L.  Ed.  804. 

40.  Actions  by  assignee. — Marsh  v. 
Seymour,  97  U.  S.  348,  349,  24  L.  Ed.  963; 
Littlefield  v.  Perry,  21  Wall.  205,  206,  22 
L.  Ed.  577. 

Where  an  instrument,  duly  recorded 
in  the  patent  office,  contains  in  unmis- 
takable language  an  absolute  conveyance 
by  a  patentee  of  his  patent  and  inventions 
described  and  all  improvements  thereon, 
within  and  throughout  certain  states,  and 
an  agreement  by  the  assignee  to  pay  a 
royalty  on  all  patented  articles  sold,  with 
a  clause  of  forfeiture  in  case  of  nonpay- 
ment, or  neglect,  after  due  notice  to  make 
and  sell  the  patented  articles  to  the  extent 
of  a  reasonable  demand  therefor,  the  gran- 
tee will  not,  by  an  agreement  supple- 
mentary to  such  assignment  and  of  even 
date  but  not  recorded,  be  reduced  into 
a  mere  licensee  as  respects  a  right  to  sue 
in  the  federal  courts,  for  infringement 
within  the  assigned  territory,  by  the  fact 
that  in  the  supplementary  agreement  the 
parties  declare  that  nothing  in  the  grant 
shall  give  the  assignee  the  right  to  apply 
the  principle  of  the  invention  to  one  spe- 
cial purpose  "the  same  being  intended  to 
be  reserved"  by  the  patentee.  And  this 
is  so,  although  the  supplementary  and  un- 
recorded agreement  be  referred  to  in  the 
recorded  one.  The  reservation  will  be 
regarded  as  the  grant  back  of  a  mere 
license  from  the  assignee  to  the  patentee. 
Such  grantee,  or  one  claiming  under  him, 
may  accordingly,  as  assignee  under  the 
patent  acts,  sue  in  the  federal  courts  to 
prevent  an  infringement  upon  his  right. 
Littlefield  v.  Perry,  21  Wall.  205,  22  L.  Ed. 
577. 

Even  though  this  were  not  so,  and  he 
not  technically  an  assignee,  such  a  gran- 
tee may,  under  the  patent  act,  which  pro- 
vides "that  all  actions,  suits,  controversies, 
and  cases  arising  under  any  law  of  the 
United  States  granting  or  confirming  to 
inventors  the  exclusive  right  to  their  in- 
ventions or  discoveries  shall  be  originally 
cognizable,  as  well  in  equity  as  at  law,  in 
the  circuit  courts,  etc.,"  maintain  a  suit  in 
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when  the  bill  is  an  ordinary  one  for  an  infringement  and  the  answer  puts  in  is- 
sue the  title  of  the  plaintiff  to  sue,  the  jurisdiction  is  not  ousted  by  the  mere  al- 
legation that  the  license  has  been  revoked,  and  the  court  is  at  liberty  to  go  on  and 
determine  that  fact."*^ 

ccc.  Stilts  to  Enforce  or  Set  Aside  Contract  as  to  Patent. — A  suit  on  a  con- 
tract of  which  a  patent  is  the  subject  matter,  either  to  enforce  such  contract,  or 
to  annul  it,  arises  on  the  contract,  or  out  of  the  contract,  and  not  under  the 
patent  laws.'*-  The  federal  courts  have  no  right,  irrespective  of  citizenship,  to 
entertain  suits  for  the  amount  of  an  agreed  license,-*^  qj-  fQj-  the  specific  perform- 


his  own  name  in  the  federal  court  against 
the  patentee,  alleged  to  infringe.  He  has 
the  exclusive  right  to  the  use  of  the  patent 
for  certain  purposes  within  a  defined  ter- 
ritory, and  so  holds  a  right  under  the 
patent.  Alleging  infringement,  a  construc- 
tion of  the  patent  is  involved;  this  raises 
a  question  "under"  the  "law."  That  such 
a  suit  may  involve  the  construction  of  a 
contract  as  well  as  of  the  patent,  will 
not  oust  the  court  of  its  jurisdiction.  If 
the  patent  is  involved  it  carriers  with  it 
the  whole  case.  Littlefield  v.  Perry,  21 
Wall.  205,  206,  22  L.  Ed.  577. 

It  seems  that  where  the  patentee  him- 
self is  infringing  the  rights  of  his  own 
licensee,  and  the  licensee  (not  being  able 
to  sue  the  patentee  in  the  usual  way  in 
which  a  licensee  sues  an  infringer,  i.  e., 
in  the  patentee's  name)  is  remediless  so 
far  as  the  federal  courts  are  concerned, 
unless  he  can  sue  in  his  own  name — he 
may  so  sue  in  equity,  which  regards  sub- 
stance and  not  form.  The  cases  of  stran- 
gers and  the  patentee  himself  distin- 
guished in  the  category  of  infringement. 
Littlefield  v.  Perry,  21  Wall.  205,  206,  22  L. 
Ed.  577. 

41.  Effect  of  allegation  in  answer  as  to 
revocation  of  license. — White  v.  Rankin, 
144  U.  S.  628,  36  L.  Ed.  569;  Excelsior 
W,ooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  295.  46  L.  Ed.  910;  Little- 
field V.  Perry,  21  Wall.  205,  22  L.  Ed.  577. 

42.  Suit  to  enforce  or  annul  contract  as 
to  patent  or  patent  rights — Wade  z'.  Law- 
der,  165  U.  S.  624,  627,  41  L.  Ed.  851; 
Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S. 
46.  31  L.  Ed.  683;  Marsh  v.  Nichols,  140 
U.  S.  344.  35  L.  Ed.  413;  Hartell  v.  Tilgh- 
man,  99  U.  S.  547,  25  L.  Ed.  357;  Albright 
V.  Teas,  106  U.  S.  613.  27  L.  Ed.  295; 
White  V.  Rankin,  144  U.  S.  628,  638,  36 
L.  Ed.  569;  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  185  U.  S.  282,  285,  46 
L.  Ed.  910. 

"Thus  in  Brown  v.  Shannon,  20  How. 
55.  15  L.  Ed.  826,  it  was  decided  that  a 
bill  in  equity  in  the  circuit  court  of  the 
United  States  by  the  owner  of  letters 
patent  to  enforce  a  contract  for  the  use 
of  the  patent,  and  in  Wilson  v.  Sandford, 
10  How.  99,  13  L.  Ed.  344,  to  set  aside  such 
a  contract  because  the  defendant  had  not 
complied  with  its  terms,  was  not  within 
the  acts  of  congress  by  which  an  appeal 
to  this  court  was  allowable  in  cases  aris- 
ing under  the  patent  laws,  without  re- 
gard  to   the  value   of  the  matter   in    con- 


troversy." Marsh  v.  Nichols,  140  U.  S. 
344,  355,   35   L.  Ed.  413. 

43.  Recovery  of  royalty  or  amount 
agreed  to  be  paid  for  license. — Pratt  i. 
Paris  Gas  Light,  etc.,  Co.,  168  U.  S.  255, 
260,  42  L.  Ed.  458;  Albright  v.  Teas,  106 
U.  S.  613,  27  L.  Ed.  295;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  285,  46  L.  Ed.  910;  White 
V.  Rankin,  144  U.  S.  628,  638,  36  L.  Ed. 
569;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U. 
S.  46,  31  L.  Ed.  683. 

An  action  upon  an  agreement  in  writ- 
ing, by  which,  in  consideration  of  a  li- 
cense from  the  patentee  to  make  and  sell 
the  invention,  the  licensee  acknowledges 
the  validity  of  the  patent,  stipulates  that 
the  patentee  may  obtain  the  reissue 
thereof,  and  promises  to  pay  certain  royal- 
ties so  long  as  the  patent  shall  not  have 
been  adjudged  invalid,  is  not  a  case  aris- 
ing under  the  patent  laws  of  the  United 
States,  and  is  within  the  jurisdiction  of  the 
state  courts.  Dale  Tile  Mfg.  Co.  v.  Hyatt, 
125  U.  S.  46,  31  L.  Ed.  683;  Marsh  v. 
Nichols,  140  U.  S.  344,  355, -35  L.  Ed.  413. 

A  suit  between  citizens  of  the  same 
state  cannot  be  sustained  in  the  circuit 
court  as  arising  under  the  patent  laws  of 
the  United  States,  where  the  defendant 
admits  the  validity  and  his  use  of  the 
plaintiff's  letters  patent,  and  a  subsisting 
contract  is  shown  governing  the  rights  of 
the  parties  in  the  use  of  the  invention. 
Hartell  v.  Tilghman,  99  U.  S.  547,  25  L. 
Ed.  357;  White  v.  Rankin,  144  U.  S.  628, 
636,  36   L.  Ed.  569. 

A  suit  brought  by  the  plaintiff  for 
moneys  alleged  to  be  due  under  a  con- 
tract whereby  certain  letters  patent 
granted  to  him  were  transferred  to  the 
defendant  is  clearly  a  bill  to  recover 
royalties,  involving  no  question  under  the 
patent  laws.  Albright  v.  Teas,  106  U.  S. 
613,  27  L.  Ed.  295;  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S.  282, 
285,  46   L.   Ed.   910. 

In  an  action  by  patentees  in  a  state 
court  upon  the  common  counts  to  recover 
of.  the  defendant  the  stipulated  price  for 
manufacturing  and  setting  up  an  appa- 
ratus for  the  manufacture  of  water  gas, 
defendant  pleaded  that  the  plaintiff  had 
agreed  to  save  it  harmless  against  any 
suit  which  might  be  brought  against  it 
for  infringement,  and  to  defend  such  suits 
at  their  own  expense,  and  averred,  among 
other  things,  that  the  patents  were  void 
and   an   infringement   upon   prior   patents; 
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ance  of  a  contract  for  the  sale  or  use  of  a  patent,^'*  and  such  suits  not  only  may 
but  must  be  brought  in  the  state  courts. 

ddd.  Suit  to  Enjoin  Tax  on  Patent. — ^A  complaint  setting  up  that  an  assess- 
ment of  taxes  by  a  state  is  illegal  because,  in  effect,  levied  on  patents  or  patent 
rights,  and  praying  for  an  injunction  against  the  collection  of  such  taxes  does 
not  involve  the  construction,  or  the  validity,  or  the  infringement  of  the  patents 
or  any  other  question  under  the  patent  laws,  and  is  not  a  suit  "arising  under 
the  patent  laws,"  and  the  circuit  court  has  no  jurisdiction  on  that  ground.'*^ 

eee.  Suits  by  United  States  to  Set  Aside  Patent. — A  suit  by  the  United  Stares 
to  annul  a  patent  on  the  ground  of  fraud  arises  under  the  laws  and  constitution 
of  the  United  States,  and  is,  within  the  language,  both  of  the  constitution  and  of 
the  statute  conferring  jurisdiction  on  the  circuit  courts.'*'^ 

hh.  Postal  Lazvs. — A  suit  by  the  postmaster  general  of  the  United  States  is 
one  arising  under  the  laws  of  the  United  States  and  of  which  the  federal  courts 
have  jurisdiction  without  regard  to  the  citizenship  of  the  parties.^'  But  an  ac- 
tion by  a  private  party  against  a  railroad  company,  engaged  in  carrj^ing  the  mail, 
for  the  loss  of  mail  matter,  does  not  arise  under  the  laws  of  the  United  States.^'' 

ii.  Revenue  Lazvs — (aa)  What  Are  "Revenue  Lazvs." — The  term  "revenue 
law,"  when  used  in  connection  with  the  jurisdiction  of  the  courts  of  the  United 
States,  means  a  law  imposing  duties  on  imports  or  tonnage,  or  a  law  providing 
in  terms  for  revenue;  that  is  to  say,  a  law  which  is  directly  traceable  to  the 
power  granted  to  congress  by  §  8,  art.  1,  of  the  constitution,  "to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises. "^^ 

(bb)  Suits  under  Import  or  Tonnage  Lazi's — aaa.  Fanner  Rule. — Prior  to 
the  act  of  1833  the  federal  courts  had  no  jurisdiction  of  suits  arising  under  the 
import  or  tonnage  laws  of  the  United  States  upon  this  ground  alone,  but  only 
where  the  parties  were  citizens  of  different  states.^^     Jurisdiction  of  the  circuit 


that  defendant  had  not  kept  plaintiffs 
harmless  against  such  suits,  but  had  re- 
fused to  defend  a  certain  suit  brought 
against  it,  and  tliat  the  defendant  had 
rightfully  rescinded  the  contract.  It  was 
held  that  the  action  was  not  one  arising 
under  the  patent  laws  of  the  United  States. 
Pratt  V.  Paris  Gas  Light,  etc.,  Co.,  168  U. 
S.  255,  42  L.   Ed.  458. 

44.  Specific  performance  of  contract.^- 
Marsh  v.  Nichols,  140  U.  S.  344,  35  L.  Ed. 
413;  Pratt  v.  Paris  Gas  Light,  etc.,  Co., 
168  U.  S.  255,  260,  42  L.  Ed.  458;  Brown 
V.  Shannon,  20  How.  55,  15  L.  Ed.  826. 

A  suit  to  compel  the  specific  perform- 
ance of  a  contract  for  the  sale  by  the 
inventor  of  a  patent  or  an  interest  therein, 
is  not  one  arising  under  the  laws  of  the 
United  States,  and  where  the  parties  are 
citizens  of  the  same  state  the  federal 
courts  have  no  jurisdiction.  Marsh  v, 
Nichols,  140  U.   S.   344,  35   L.   Ed.  413. 

45.  Suit  to  enjoin  state  tax  on  patent 
or  patent  rights. — Holt  v.  Indiana  Mfg. 
Co.,  176  U.  S.  68,  71,  44  L.  Ed.  374.  See, 
also,  Indiana  Mfg.  Co.  v.  Kochne,  188  U. 
S.  681,  690,  47  L.  Ed.  651. 

46.  Action  to  set  aside  patent  for  fraud. 
— United  States  v.  American  Bell  Tele- 
phone Co.,  128  U.  S.  315,  32  L.  Ed.  450; 
United  States  v.  American  Bell  Telephone 
Co.,  159  U.  S.  548,  40  L.  Ed.  255;  United 
States  V.  American  Bell  Telephone  Co., 
167   U.   S.   224,   268,   42   L.   Ed.    144. 

47.  Suit  by  postmaster  general. — Os- 
born  V.  United  States  Bank,  9  Wheat.  738, 
6  L.  Ed.  204,  Rev.  Stat.  629,  c.  4. 


Action   on  bond   of  deputy   postmaster. 

— See    post,    "Suits    on    Bonds    of    United 
States  Officers,"  VII,  C,  4,  b,  (1),  (m). 

48.  Action  by  sender  of  mail  against 
mail  carrier.— Bankers  Mut.  Casualty  Co. 
V.  Minneapolis,  etc.,  R.  Co.,  192  U.  S  371 
48   L.   Ed.   484. 

An  action  against  a  railroad  company 
for  the  loss  of  a  registered  letter  deposited 
in  the  United  States  mail  and  lost  by  the 
railroad  company  while  engaged  in  per- 
forming its  contract  with  the  United 
States  of  carrying  the  mail,  is  not  cogni- 
zable in  the  United  States  courts  upon  the 
ground  that  it  is  a  suit  arising  under  the 
laws  of  the  United  States,  where  the 
plaintiff  relies  on  principles  of  general  law 
applicable  to  negligence,  and  does  not  as- 
sert a  right  which  might  be  defeated  or 
sustained  by  one  or  another  construction 
of  the  constitution  or  of  any  laws  of  the 
United  States.  Bankers  Mut.  Casualty 
Co.  V.  Minneapolis,  etc.,  R.  Co.,  192  U  S 
371,  48   L.  Ed.  484.  '      " 

49.  What  are  revenue  laws.— United 
States  V.  Hill,  123  U.  S.  681,  686,  31  L 
Ed.  275;  United  States  v.  Jahn,  155  U  S 
109,  112,  39  L.  Ed.  87. 

50.  Prior  to  act  of  1833.— Insurance  Co 
V.  Ritchie,  5  Wall.  541,  542,  18  L  Ed 
540. 

Prior  to  the  act  of  1833  no  original  ac- 
tion by  a  citizen  of  any  state  against  a 
citizen  of  the  same  state  could  be  main- 
tained in  a  national  court,  at  law,  or  in 
equity,  for  injuries  arising  from  the'  illegal 
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courts  was  extended  by  the  act  of  March  2,  1833,  to  all  cases  in  law  or  equity- 
arising  under  the  revenue  laws  where  other  provisions  had  not  been  previously 
made  by  law.^^ 

bbb.  Present  Rule — (aaa)  In  General. — Under  the  present  statute,  the  fed- 
eral courts,  as  a  general  rule,  have  jurisdiction  of  suits  at  law  or  in  equity  aris- 
ing under  any  act  providing   for  revenue   for   imports  or   tonnage. 5- 

(bbb)  Suits  for  Recovery  Back  of  Ditties — aaaa.  In  General. — The  circuit 
court  of  the  United  States  has  no  jurisdiction  to  entertain  a  suit  against  the 
collector  of  customs  to  recover  back  duties  exacted,  where  the  goods  were  as- 
sessed according  to  law,  and  no  request  for  reappraisement  made.^^ 

bbbb.  Duties  Assessed  on  Nonimportable  Goods. — Actions  against  the  col- 
lector to  recover  back  duties  assessed  upon  nonimportable  property  are  within 
the  jurisdiction  of  the  circuit  court.^"* 


exaction  of  duties  by  collectors  of  revenue. 
Redress  of  such  injuries  could  be  obtained 
only  in  the  state  courts,  and  the  revisory 
jurisdiction  of  this  court  could  be  invoked 
only  under  the  twenty  fifth  section  of  the 
judiciary  act.  Insurance  Co.  v.  Ritchie,  5 
Wall.   541,  542,   18   L.  Ed.  540. 

A  suit  at  common  law  may  be  instituted 
in  the  district  or  circuit  courts  in  the 
name  of  the  United  States,  founded  upon 
their  legal  right  to  recover  the  possession 
of  goods  upon  which  they  have  a  lien  for 
duties,  or  to  recover  damages  for  the 
illegal  taking  or  detaining  the  same. 
United  States  v.  350  Chests  of  Tea,  12 
Wheat.   486,   6   L.    Ed.    702. 

51.  Under  act  of  1833.— Philadelphia  v. 
Collector,  5  Wall.  720,  728,  18  L.  Ed.  614. 
See,  also,  Ex  parte  Smith,  94  U.  S.  455, 
456,  24  L.  Ed.  165;  Insurance  Co.  v.  Rit- 
chie,  5   Wall.   541,   542,   18    L.   Ed.   540. 

The  act  of  1833  made  the  right  of  ac- 
tion to  depend  not  altogether,  as  previ- 
ously, upon  the  character  of  the  parties  as 
citizens  or  aliens,  but  also  on  the  nature 
of  the  controversy,  without  regard  to  citi- 
zenship or  a  lienage.  Under  that  act  citi- 
zens of  the  same  state  might  sue  each  other 
for  causes  arising  under  the  revenue  laws. 
A  citizen  injured  by  the  proceedings  of  a 
collector  might  have  an  action  against 
him  for  the  injury,  though  a  citizen  of 
the  same  state  with  himself.  And  the 
third  section  of  the  same  act  gave  the 
right  to  collectors  or  others  who  might 
be  sued  in  any  state  court,  on  accoimt  of 
any  act  done  under  the  revenue  laws,  to 
remove  the  action  by  a  proper  proceed- 
ing into  a  national  court.  Insurance  Co. 
V.  Ritchie,  5  Wall.  541,  543,  18  L.  Ed.  540. 

52.  Suits  under  import  or  tonnage  laws 
—In  general.— Rev.  Stat.,  §  629,  c.  4. 
Dooley  v.  United  States,  182  U.  S.  222, 
223,  45  L.  Ed.  1074;  De  Lima  v.  Bidwell, 
182  U.  S.  1,  45  L.  Ed.  1041;  United  States 
V.  Hill,  123  U.  S.  681,  687,  31  L.  Ed.  275. 

"By  Rev.  Stat.,  §  629,  subdivision  4,  the 
circuit  courts  are  vested  with  jurisdiction 
'of  all  suits  at  law  or  equity  arising  under 
any  act  providing  for  a  revenue  from  im- 
ports or  tonnage,'  irrespective  of  the 
amount  involved.  This  section  should  be 
construed  in  connection  with  §  643,  which 
provides  for  the  rem.oval  from  state  courts 


to  circuit  courts  of  the  United  States  of 
suits  against  revenue  ofificers  "on  accouiU 
of  any  act  done  under  color  of  his  ofiice, 
or  of  such  revenue  law,  or  on  account  of 
any  right,  title  or  authority  claimed  by 
such  otncer  or  other  person  under  any 
such  law.'  Both  these  sections  are  taken 
from  the  act  of  March  2,  1833,  c.  57,  4 
Stat.  632,  commonly  known  as  the  Force 
Bill,  and  are  evidently  intended  to  in- 
clude all  actions  against  customs  officers 
acting  under  color  of  their  office."  Dow- 
nes  V.  Bidwell,  182  U.  S.  244,  248,  45  L,. 
Ed.    1088. 

Section  629  not  repealed  by  act  of  1888. 
— Clause  4,  §  629,  of  the  Revised  Statutes,, 
was  not  repealed  by  the  jurisdictional  act 
of  1875,  or  the  subsequent  act  of  August 
13,  1888,  since  these  acts  were  "not  in- 
tended to  interfere  with  the  prior  statutes, 
conferring  jurisdiction  upon  the  circuit  or 
district  courts  in  special  cases,  and  over 
particular  subjects."  Downes  v.  Bidwell, 
182   U.   S.   244,  248,  45   L.   Ed.    1088. 

53.  Action  against  collector  of  customs. 
— Schoenfeld  v.  Hendricks,  152  U.  S.  691, 
38   L.   Ed.   6.01. 

"It  was  decided  by  this  court  in  Arnson 
V.  Murphy,  109  U.  S.  238.  27  L.  Ed.  920, 
that  the  common-law  right  of  action 
against  a  collector  to  recover  duties  il- 
legally collected  was  taken  away  by  act 
of  congress,  and  a  statutory  remedy  given,^ 
which  was  exclusive.  Arnson  v.  Murphy,. 
115  U.  S.  579,  29  L.  Ed.  491;  Cheathairt  v. 
United  States,  92  U.  S.  85,  23  L.  Ed.  561. 
While  the  common-law  right  was  out- 
standing, the  collector  withheld,  as  an 
indemnity,  the  sum  in  dispute,  but  cc*i- 
gress  provided  that  he  must  pay  into  the 
treasury  all  moneys  received  officially,  and 
that  the  secretary  of  the  treasury  should 
refund  erroneous  and  illegal  exactions.  A 
suit  to  recover  back  an  excess  of  duty 
necessarily  could  only  be  maintained  as 
affirmatively  specified  in  the  statute."  Rev. 
Stat.,  §§  2931-3013.  Schoenfeld  v.  Hen- 
dricks, 152  U.   S.  691,  693.  38   L.   Ed.  601. 

54.  Action  to  recover  back  duties  paid 
on  nonimportable  property. — Dowes  v. 
Bidwell,  182  U.  S.  244,  248,  45  L.  Ed.  1088; 
De  Lima  v.  Bidwell,  182  U.  S.  1,  45  L. 
Ed.  1041:  Donley  v.  United  States,  182  U. 
S.  222,  223,  45  L.  Ed.  1074. 
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ccc.  Suits  to  Rci'iew  Decision  of  Board  of  Appraisers. — Under  the  act  of 
June  10,  1890,  the  circuit  court  has  no  jurisdiction  to  entertain  an  appeal  by  im- 
porters from  a  decision  of  the  board  of  general  appraisers  as  to  the  dutiable 
value  of  imported  merchandise, '^•''  though  it  may  entertain  jurisdiction  of  an  ap- 
peal from  the  board  of  general  appraisers  assessing  a  charge  for  gauging  goods 
imported  and  withdrawn  from  the  warehouse  for  export. ^'^ 

(ddd)  Suits  for  Penalties  and  Forfeitures. — Suits  for  penalties  and  forfei- 
tures arising  under  acts  providing  for  revenue  from  imports  or  tonnage  are  not 
within  the  jurisdiction  of  the  federal  courts  upon  this  ground  alone.^''' 

(cc)  Suits  under  Internal  Revenue  Lazvs. — The  jurisdiction  of  the  circuit 
courts  in  suits  arising  under  internal  revenue  laws  has  been  the  subject  of  fre- 
quent legislation  by  congress, ^^  but,  at  present,   it  is  well  settled  that  their  ju- 


55.     Appeal   from    decision   of   board    of 

appraisers  as  to  dutiable  value — Passavant 
z\  United  States,  148  U.  S.  214,  37  L.  Ed. 
426;  Schoenfeld  v.  Hendricks,  152  U.  S. 
691,  694,  38   L.   Ed.  601. 

Under  the  customs  administrative  act  of 
June  10,  1890,  26  Stat.  c.  407,  p.  131,  tlie 
circuit  courts  of  the  United  States  have 
no  jurisdiction  to  entertain  an  appeal  by- 
importers  from  a  decision  of  the  board  of 
general  appraisers,  as  to  the  dutiable  value 
of  imported  mercliandise;  in  other  words, 
the  circuit  courts  of  the  United  States 
ha^e,  under  the  provisions  of  said  act  no 
authority  or  jurisdiction,  on  the  application 
of  dissatisfied  importers,  to  review  and 
reverse  a  decision  of  a  board  of  general 
appraisers,  ascertaining  and  fixing  the  duti- 
able value  of  imported  goods,  when  such 
board  has  acted  in  pursuance  of  law,  and 
without  fraud,  or  other  misconduct  from 
which  bad  faith  could  be  implied.  Passa- 
vant V.  United  States,  148  U.  S.  214,  37 
L.  Ed.  426. 

"We  held  in  Passavant  v.  United  States, 
148  U.  S.  214,  37  L.  Ed.  426,  that  the  act 
of  June  10,  1890,  conferred  no  jurisdic- 
tion upon  circuit  courts  of  the  United 
States,  on  the  application  of  dissatisfied 
importers,  to  review  and  reverse  a  de- 
cision of  a  board  of  general  appraisers 
ascertaining  and  fixing  the  dutiable  value 
of  imported  goods,  when  such  board  has 
acted  in  pursuance  of  law,  and  without 
fraud  or  other  misconduct  from  which  bad 
faith  could  be  implied;  but  it  does  not 
result  from  that  conclusion  that  in  such 
cases  the  collector  is  still  subject  to  suit." 
Schoenfeld  v.  Hendricks,  152  U.  S.  691, 
694,   38   L.   Ed.   601. 

But  it  has  been  held  that  the  circuit 
court  of  the  United  States  for  the  south- 
ern district  of  New  York  has  jurisdiction 
to  review  the  decision  of  the  board  of 
general  appraisers  reversing  the  action  of 
the  collector  of  the  port  of  New  York  in 
estimating  the  value  and  converting  paper 
florins  into  the  currency  of  the  United 
States  on  importations  of  merchandise,  the 
invoices  of  which  were  expressed  in  paper 
florins  of  Austria  Hungary,  from  which 
country  the  importations  were  made. 
United  States  -r.  Klingenberg,  153  U  S. 
93,  38  L.  Ed.  647. 


56.  Propriety  of  charge  for  gauging 
goods      withdrawn      from      warehouse. — 

United    States   v.   Jahn,    155    U.   S.    109,    39 
L.  Ed.  87. 

57.  Suits  for  penalties  and  forfeitures. 
—Rev.  Stat.,  §  629,  c.  4.  CofYey  v.  United 
States,  116  U.  S.  427,  433,  29  L.  Ed.  681. 

By  subdivision  4,  §  629,  jurisdiction  is 
denied  to  the  circuit  courts  of  suits  for 
penalties  and  forfeitures  arising  under  any 
act  providing  for  revenue  from  imports 
and  tonnage.  Cofifey  v.  United  States,  116 
U.  S.  427,  433,  29  L.  Ed.  681;  Coffey  v. 
United  States,  116  U.  S.  436,  29  L  Ed. 
684. 

58.  Former  rules  as  to  jurisdiction  of 
suits  under  internal  revenue  laws. — The 
act  of  1833  gave  jurisdiction  to  the  circuit 
courts  of  the  United  States  of  suits  under 
the  internal  revenue  acts  against  collectors 
and  others  without  regard  to  citizenship. 
Mason  v.  Rollins,  13  Wall.  602,  20  L.  Ed. 
527;  Williams  v.  Reynolds,  131  U.  S., 
appx.  cxi,  21  L.  Ed.  112;  Hornthall  v. 
The  Collector,  9  Wall.  560,  19  L.  Ed.  560; 
Insurance  Co.  v.  Ritchie,  5  Wall.  541,  18 
L.   Ed.   540. 

All  cases  in  law  or  equity  arising  under 
the  revenue  laws  were  declared  to  be 
cognizable  in  the  circuit  courts  by  the 
act  of  the  2d  of  March,  1833,  unless  where 
it  appeared  that  other  provisions  for  the 
trial  of  the  same  had  previously  been 
made  by  law.  Williams  v.  Reynolds,  131 
U.  S.,  appx.  cxi,  21  L.  Ed.  112. 

Under  act  of  June  30,  1864,  the  jurisdic- 
tion of  the  circuit  courts  in  original  suits 
between  citizens  of  the  same  state  m 
internal  revenue  cases  was  continued  or 
made  clear.  Insurance  Co.  v.  Ritchie,  5 
Wall.  541,  18  L.  Ed.  540;  Williams  v.  Reyn- 
olds,   131   U.   S.,   appx.   cxi,   21    L.    Ed.    112. 

Doubts  were  entertained  whether  cases 
arising  under  laws  subsequently  passed, 
to  levy  and  collect  internal  revenue  taxes, 
were  included  in  the  act  of  1833,  as  no 
such  acts  were  in  force  at  the  time  that 
act  was  passed,  and  to  remove  all  such 
doubts  upon  the  subject,  congress,  on  the 
30th  of  June,  1864,  enacted  that  the  pro- 
visions of  that  act  "shall  be  taken  and 
deemed  as  extending  to  and  embracing 
all  cases  arising  under  the  laws  for  the 
collection  of  internal  duties,  stamp  duties, 
licenses  or  taxes,  which  have  been  or  mav 
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risdiction  extends  to  all  cases  arising  under  those  laws,-^^  including  actions  or 
suits  for  penalties  and  forfeitures  incurred  thereunder,*''^  as  well  as  to  suits  to 
recover  back  taxes  illegally  collected  under  color  of  those  laws.^^^ 


be  hereafter  enacted."     Williams  v.  Reyn- 
olds, 131  U.  S.,  appx.  cxi,  21  L.  Ed.  112. 

The  efifect  of  this  enactment  was  to 
confer  upon  the  circuit  courts  original 
jurisdiction  in  all  cases,  whether  in  law 
or  equity,  arising  under  the  laws  passed  to 
levy  artd  collect  internal  revenue  taxes. 
Williams  v.  Reynolds,  131  U.  S.,  appx. 
cxi,  21  L.  Ed.  112. 

By  the  act  of  July  13,  1866,  "to  reduce 
internal  taxation,  and  to  amend  an  act  to 
provide  internal  revenue,"  etc.,  the  juris- 
diction of  the  circuit  courts  in  original 
suits  between  citizens  of  the  same  state, 
in  internal  revenue  cases,  was  taken  away. 
Insurance  Co.  v.  Ritchie,  .5  Wall.  541,  18 
L.  Ed.  540;  Williams  v.  Reynolds,  131  U. 
S.,  appx.  cxi,  21  L.  Ed.  112;  Hornthall  v. 
The  Collector,  9  Wall.  560,  19  L.  Ed.  560; 
The  Assessors  v.  Osbornes,  9  Wall.  567,  19 
L.  Ed.  748;  Mason  v.  Rollins,  13  Wall. 
602  20  L.  Ed.  527;  The  Collector  v.  Hub- 
bard, 12  Wall.   1,  20  L.  Ed.  272. 

"C'^ne-ress,  on  the  13th  of  July,  1866, 
repealed  the  section  of  the  act  conferring 
such  jurisdiction,  and  also  enacted  that 
the  original  act  conferring  such  jurisdic- 
tion in  certain  revenue  cases,  entitled  'An 
act  to  provide  for  the  collection  of  duties 
on  imports,'  shall  not  be  so  construed  as 
to  apply  to  cases  arising  under  an  act  en- 
titled 'an  act  to  provide  internal  revenue 
to  support  the  goverment,'  or  any  act  in 
addition  thereto  or  in  amendment  thereof, 
nor  to  any  case  in  which  the  validity  or 
interpretation  of  said  act  or  acts  shall  be 
in  issue.  4  Stat.  632;  14  Stat.  172,  §§  67, 
68;  Hornthall  v.  The  Collector,  9  Wall. 
560,  19  L.  Ed.  560;  Insurance  Co.  v. 
Ritchie,  5  Wall.  541,  18  L.  Ed.  540."  Wil- 
liams V.  Reynolds,  131  U.  S.,  appx.  cxi,  21 
L.  Ed.  112. 

Since  the  passage  of  the  last-named  act, 
and  the  repeal  of  the  50th  section  of  the 
prior  act,  the  circuit  courts  have  no  juris- 
diction of  cases  arising  under  the  internal 
revenue  laws,  to  recover  back  duties  il- 
legally assessed  and  paid  under  protest, 
unless  the  plaintiff  and  defendant  in  such 
suit  are  citizens  of  different  states.  Such 
action,  if  the  parties  are  citizens  of  dif- 
ferent states,  may  be  commenced  in  the 
circuit  court;  but  if  they  are  citizens  of 
the  same  state,  the  suit  must  be  com- 
menced in  the  state  court  and  be  prose- 
cuted there,  unless  it  is  removed  into  the 
circuit  court  for  the  same  district,  in  pur- 
suance of  some  one  of  the  acts  of  con- 
gress passed  for  that  purpose.  The  As- 
sessors V.  Osbornes,  9  Wall.  567,  19  L. 
Ed.  748;  Philadelphia  v.  Collector,  5  Wall. 
720,  18  L.  Ed.  614;  Williams  v.  Reynolds, 
131  U.   S.,  appx.  cxi,  21   L.   Ed.   112. 

59.  Present  rule  as  to  jurisdiction  of 
suits  under  internal  revenue  laws. — Rev. 
Stat.,    §    629,    c.    4;    Spreckles    Sugar    Ref. 


Co.  V.  McClain,  192  U.  S.  397,  407,  48  L. 
Ed.  496;  Coffey  v.  United  States,  116  U. 
S.  427,  433,  29  L.  Ed.  681;  Patton  V. 
Brady,  184  U.  S.  608,  46  L.  Ed.  713; 
United  States  v.  Hill,  123  U.  S.  631,  687, 
31   L.   Ed.  275. 

A  suit  in  which  it  is  alleged  that  the 
law  under  which  the  defendant  proceeded 
in  collecting  internal  revenue  taxes  is 
repugnant  to  the  constitution  of  the  United 
States  arises  both  under  the  constitution 
and  laws  of  the  United  States.  Spreckels 
Sugar  Ref.  Co.  v.  McClain,  192  U.  S. 
397,   407,   48    L-    Ed.   496. 

The  provision  of  §  629  of  the  Revised 
Statutes  conferring  jurisdiction  upon  the 
circuit  courts  of  suits  arising  under  stat- 
utes providing  for  internal  revenue  was 
not  superseded  by  the  judiciary  act  of 
1887-8.  Spreckles  Sugar  Ref.  Co.  v. 
McClain,  192  U.  S.  397,  407,  48  L.  Ed.  496. 

"By  §  629  of  the  Revised  Statutes,  subd. 
4,  original  jurisdiction  is  given  to  the  cir- 
cuit courts  'of  all  causes  arising  under 
any  law  providing  internal  revenue.'  In 
title  xxxv  of  the  Revised  Statutes  con- 
cerning 'Internal  Revenue,'  §  3213  provides 
that  'all  suits  for  fines,  penalties  and 
forfeitures,  where  not  otherwise  provided 
for,  shall  be  brought  in  the  name  of  the 
United  States,  in  any  proper  form  of  ac- 
tion, or  by  any  appropriate  form  of  pro- 
ceeding, qui  tam  or  otherwise,  before  any 
circuit  or  district  court  of  the  United 
States,  for  the  district  within  which  said 
fine,  penalty  or  forfeiture  may  have  been 
incurred,  or  before  any  other  court  of 
competent  jurisdiction.'  "  Coffey  v.  United 
States,  116  U.  S.  427,  432,  20  L.   Ed.  681. 

60.  Suits  for  penalties  and  forfeitures. — 
Coffey  V.  United  States,  116  U.  S.  427,  433, 
29  L.  Ed.  681.  See  post,  "Suits  for  Penal- 
ties and  Forfeitures,"  VII,  B,  3,  c. 

Although,  in  practice,  suits  in  rem  for 
forfeitures  for  violations  of  the  internal 
revenue  laws  are  more  frequently  brought 
in  the  district  courts,  j'et  cases  are  to  be 
found  of  such  suits  originally  brought  in 
the  circuit  courts,  where  jurisdiction  was 
not  questioned.  Coft'ey  v.  United  States, 
116  U.  S.  427,  433,  29  L.  Ed.  681. 

The  circuit  court  was  held  to  have  ju- 
risdiction of  a  suit  in  rem  for  forfeiture 
of  property  seized  on  land  for  violation 
of  the  internal  revenue  laws.  Coft'ey  Z'. 
United  States,  116  U.  S.  427,  29  L.  Ed. 
681. 

61.  An  action  against  the  collector  of 
internal  revenue  to  recover  back  taxes 
paid  under  an  act  of  congress  claimed 
to  be  unconstitutional,  is  one  arising  un- 
der the  laws  of  the  United  States  and 
within  the  iurisdiction  of  the  circuit  court. 
Patton  V.  Brady,  184  U.  S.  608,  46  L.  Ed. 
713. 
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(dd)  Suits  under  State  Revenue  Lazvs. — Where  a  suit  is  brought  by  the  state 
to  recover  taxes  and  penalties  imposed  .by  its  own  revenue  laws,  the  jurisdiction 
belongs  to  its  own  tribunals,  except  so  far  as  congress,  in  order  to  secure  the 
supremacy  of  the  national  constitution  and  laws,  has  provided  for  a  removal 
into  the  courts  of  the  United  States.^^ 

jj.  Trademark  Laws. — The  courts  of  the  United  States  have  cognizance  of  an 
action  or  suit  in  equity  between  citizens  of  the  same  state,  in  respect  to  trade- 
marks, where  the  trademark  in  controversy  is  duly  registered  and  is  used  on 
goods  intended  to  be  transported  to  a  foreign  country  or  in  lawful  commercial 
intercourse  with  an  Indian  tribe.<^3  g^j-  ^he  federal  courts  have  no  jurisdiction 
of  a  suit  for  relief  on  the  ground  that  the  defendant  is  defrauding  the  public  by 
palming  off  his  goods  on  them  as  the  goods  of  the  plaintiff,  where  the  mark  of 
the  plaintiff'  was  not,  and  could  not  have  been  registered  as  a  trademark, ^^  and 
in  a  suit  between  citizens  of  the  same  state  for  the  infringement  of  a  duly  reg- 
istered trademark,  the  plaintiff  must  allege  and  prove  that  the  trademark  was 
intended  to  be  used  on  goods  to  be  transported  to  a  foreign  country,  or  in  com- 
merce with  the  Indian  tribes.*'^ 

kk.  Act  Admitting  State  into  Union. — A  suit  in  which  the  construction  of  an 
act  of  congress  admitting  a  state  into  the  Union  is  involved  is  one  arising  under 
the  laws  of  the  United  States,  and  may  be  brought  in  the  circuit  court,  al- 
though other  questions  are  also  involved  in  the  case  which,  of  themselves,  are 
not  sufficient  to  give  the  federal  courts  jurisdiction.*^*^ 

11.  Act  as  to  Places  zvithin  Exclusive  Jurisdictiow  of  United  States. — A  suit 
under  an  act  of  congress  in  relation  to  the  District  of  Columbia,  or  other  places 


62.  Suits    under    state    revenue    laws. — 

Postal  Tel.  Cable  Co.  v.  Alabama,  155  U. 
S.  482,  487,  39  L.  Ed.  231. 

63.  Suits  in  regard  to  registered  trade- 
marks.— Warner  v.  Searle.  etc.,  Co.,  191 
U.  S.  195,  205,  48  L.  Ed.  145;  In  re 
Keasbey  &  Mattison  Co.,  160  U.  S.  221, 
40  L.  Ed.  402;  Ryder  v.  Holt,  128  U.  S. 
525,  32  L.  Ed.  529;  Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co.,  179  U.  S. 
665,  677,  45  L-  Ed.  365;  Leschen  Rope  Co. 
V.  Broderick,  etc.,  Rope  Co.,  201  U.  S 
166,  172,  50  L.  Ed.  710. 

Amount  in  controversy. — See  post, 
"Amount  in  Controversy,"  VII,  C,  4,  d. 

United  States  and  state  courts  have  con- 
current jurisdiction  in  suits  for  the  in- 
fringement of  trademarks.  In  re  Keasbey, 
&  Mattison  Co.,  160  U.  S.  221,  40  L.  Ed. 
402. 

64.  Suits  for  fraudulent  use  of  mark,  not 
valid  as  trademark. — "Nor  can  we  assume 
jurisdiction  of  this  case  as  one  wherein 
the  defendant  had  made  use  of  plaintiff's 
device  for  the  purpose  of  defrauding  the 
plaintiff  and  palming  off  its  goods  upon 
the  public  as  of  the  plaintiff's  manufacture. 
Our  jurisdiction  depends  solely  upon  the 
question  whether  plaintiff  has  a  regis- 
tered trademark  valid  under  the  act  of 
congress,  and,  for  the  reasons  above  given, 
we  think  it  has  not."  Leschen  Rope  Co. 
V.  Broderick,  etc.,  Rope  Co.,  201  U.  S. 
166,  172,  50  L.  Ed.  710. 

Where  the  absolute  right  to  a  geograph- 
ical name  as  a  trademark  belongs  to  the 
plaintiff,  the  circuit  court  has  jurisdiction 
under  the  statute  to  award  relief  for  in- 
fringement; but  where  it  is  not  a  lawfully 
registered    trademark,   jurisdiction    cannot 


be  maintained.  Elgin  Nat.  Watch  Co.  z^ 
Illinois  Watch  Case  Co.,  179  U.  S  665, 
677,  45   L.   Ed.  365. 

65.  Trademark  must  be  used  on  goods 
for  export  or  for  sale  to  Indian  tribes.— 
Warner  v.  Searle,  etc.,  Co.,  191  U.  S.  195, 
205,  48  L.  Ed.  145;  Ryder  v.  Holt,  128 
U.  S.   525,  32   L.  Ed.  529. 

Where  the  evidence  in  the  record  did 
not  show  that  the  defendant  used  the  name 
of  its  preparation  on  merchandise  in- 
tended to  be  transported,  and  the  sales 
proved  were  sales  in  the  city  of  Chicago 
and  Northern  District  of  Illinois,  and 
there  was  nothing  to  indicate  that  the 
preparation  was  intended  to  be  used  in 
foreign  or  Indian  trade,  it  was  held  that 
even  if  it  were  assumed  that  there  could  be 
a  trademark  in  the  use  of  the  word  "Pan- 
creopepsine,"  which  would  be  invaded  by 
the  use  of  the  word  "Pancro-Pepsin,"  tlie 
circuit  court  could  not,  by  virtue  of  the 
act,  enjoin  such  use  because  it  was  not 
used  in  the  commerce  to  which  the  act  re- 
lated. Warner  v.  Searle,  etc.,  Co.,  191  U 
S.    195,  206,  48   L.   Ed.   145. 

66,  Act  admitting  state  into  union. — 
Moore  v.  McGuire,  205  U.  S  214  51  L 
Ed.   776. 

A  bill  to  quiet  and  remove  a  cloud  upon 
a  title  to  land  upon  an  island  in  the  Mis- 
sissippi river,  in  which  the  construction  of 
the  act  of  congress  admitting  the  state  of 
Mississippi  into  the  union  and  defining,  its 
boundaries  is  involved,  is  one  arising  un- 
der the  laws  of  the  United  States  and 
within  the  jurisdiction  of  the  circuit  court 
of  the  United  States.  Moore  v.  McGuire 
205   U.   S.  214,  219,   51   L.   Ed    776 
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over  which  the  United  States  has  exchisive  jurisdiction,  is  one  arising  under  the 
laws  of  the  United  States.^'^ 

(g)  Suits  by  or  agaimt  National  Banks — aa.  Rule  Prior  to  Act  of  1882. — 
Prior  to  July  12,  1882,  suits  might  be  brought  by  or  against  national  banks,  in 
the  circuit  courts  of  the  United  States  in  the  districts  where  the  banks  were  lo- 
cated. In  other  words,  the  mere  fact  that  one  of  the  parties  to  a  controversy 
was  a  national  bank  was  sufficient  to  give  jurisdiction  to  the   federal  courts. ''^ 

bb.  Rule  under  Act  of  1882. — By  the  act  of  July  12,  1882,  it  was  provided  that 
"the  jurisdiction  for  suits  hereafter  brought  by  or  against  any  association  es- 
tablished under  any  law  providing  for  national  banking  associations,  except  suits 
between  them  and  the  United  States,  or  its  officers  and  agents,  shall  be  the  same 
as,  and  not  other  than,  the  jurisdiction  for  suits  by  or  against  banks  not  organ- 
ized under  any  law  of  the  United  States,  which  do  or  might  do  banking  business 
where  such  national  banking  associations  may  be  doing  business  when  such 
suit  may  be  begun."    Under  this  act  nothing  in  the  way  of  jurisdiction  could  be 


67.  Act  of  congress  as  to  places  within 
exclusive   jurisdiction   of  United   States. — 

Cohens  v.  Virginia,  6  Wheat.  264,  5  L.  Ed. 
257. 

68.  Prior  to  1882 — Whittemore  v.  Am- 
oskeag  Nat.  Bank,  134  U.  S.  527,  33  L. 
Ed.  1002;  Kennedy  v.  Gibson,  8  Wall. 
498,  19  L.  Ed.  476;  Bank  v.  Pahquioque 
Bank,  14  Wall.  383,  20  L.  Ed.  840;  Casey 
V.  Adams,  102  U.  S.  66,  26  L.  Ed.  52;  Con- 
tinental Nat.  Bank  v.  Buford,  191  U.  S. 
119,  123,  48  L.  Ed.  119;  Petri  v.  Commer- 
cial Nat.  Bank,  142  U.  S.  644,  35  L.  Ed. 
1144;  Pacific  Nat.  Bank  v.  Mi.xter,  124  U. 
S.  721,  31  L.  Ed.  567;  Fortier  v.  New  Or- 
leans Nat.  Bank,  112  U.  S.  439,  28  L.  Ed. 
764;  County  of  Wilson  v.  National  Bank, 
103  U.  S.  770,  26  L.  Ed.  488;  Van  Reed 
V.  People's  Nat.  Bank,  198  U.  S.  554,  560, 
49  L.  Ed.  1161. 

Section  629,  U.  S.  Rev.  Stat.,  gives  the 
circuit  courts  jurisdiction  of  suits  brought 
by  or  against  a  national  bank,  without  re- 
gard to  the  citizenship  of  the  parties. 
County  of  Wilson  v.  National  Bank,  103 
U.  S.  770,  776,  26  L.  Ed.  488;  Kennedy 
V.  Gibson,  8  Wall.  498,  19  L.   Ed.  476. 

Suits  by  bank  under  act  of  1863. — Suits 
may  be  brought  under  §  57  of  the  act,  by 
any  association,  as  well  as  against  it; 
though  the  word  "by"  be  omitted  in  the 
text  of  the  section.  Reading  the  section 
by  the  light  of  another  section  of  a  prior 
act,  on  the  same  general  subject,  the  omis- 
sion is  to  be  regarded  as  an  accidental 
one.  Kennedy  v.  Gibson,  8  Wall.  498,  19 
L.  Ed.  476. 

"The  59th  section  of  the  act  of  Febru- 
ary 25th,  1863,  provides  that  all  suits  by 
or  against  such  associations  may  be 
brought  in  the  proper  courts  of  the  United 
States  or  of  the  state.  The  67th  section 
of  the  act  of  1864  relates  to  the  same  sub- 
ject, and  revises  and  enlarges  the  provi- 
sions of  the  59th  section  of  the  preceding 
act.  In  the  latter,  the  word  'by'  in  respect 
to  such  suits  is  dropped.  The  omission 
was  doubtless  accidental.  It  is  not  to  be 
supposed  that  congress  intended  to  ex- 
clude the  associations  from  suing  in  the 
courts  where  they  can  be  sued."  Kennedy 
V.  Gibson,  8  Wall.  498,  506,  19  L.  Ed.  476. 


Suit  by  president  of  bank  on  behalf  of 
bank. — Where  a  bill  is  brought  in  the  fed- 
eral court  by  a  person  in  the  capacity  of 
president  of  a  national  bank  and  through- 
out the  case  both  parties  treat  it  as  one 
by  the  bank,  and  not  by  the  president  in 
person,  the  defendant  cannot  object  on 
appeal  that  the  federal  courts  are  without 
jurisdiction,  upon  the  ground  that  the  suit 
is  one  by  the  president  in  person  and  that 
he  and  the  defendant  are  both  citizens  of 
the  same  state.  Fortier  v.  New  Orleans 
Nat.  Bank,  112  U.  S.  439,  28  L.  Ed.  764. 

Suit  by  bank  on  behalf  of  stockholders 
to  enjoin  tax  on  shares. — A  suit  by  a  Ua 
tional  bank,  on  behalf  of  its  stockholders, 
to  enjoin  an  illegal  tax  on  its  shares,  may 
be  maintained  in  the  United  States  cir- 
cuit court.  Cummings  v.  National  Bank, 
101  U.  S.  153,  155,  25  L.  Ed.  903;  Hills  v. 
Exchange  Bank,  105  U.  S.  319,  26  L.  Ed. 
1052. 

Concurrent  jurisdiction  of  state  courts. 
— '"The  law  as  it  stood  previous  to  the 
act  of  July  12,  1882,  22  Stat.  ]63,  c.  290,  § 
4,  gave  the  proper  state  federal  courts  con- 
current jurisdiction  in  all  ordinary  suits 
against  national  banks."  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721,  727,  31  L. 
Ed.   567. 

There  is  nowhere  in  the  banking  act  any 
evidence  of  an  intention  on  the  part  of 
congress  to  exempt  banks  from  the  ordi- 
nary rules  of  law  afi'ecting  the  locality  of 
actions  founded  on  local  things.  Casey  v. 
Adams,  102  U.  S.  66,  67,  26  L.  Ed.  52. 

A  national  banking  association  may  be 
sued  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  where  such  as- 
sociation is  located,  having  jurisdiction 
in  similar  cases.  Bank  v.  Pahquioque 
Bank,    14    Wall.    383,    20    L.    Ed.    840. 

In  the  case  of  Bank  v.  Pahquioque  Bank. 
14  Wall.  383,  20  L.  Ed.  840,  it  was  decided 
that  suit  might  be  brought  in  a  state  court 
against  a  national  bank,  although  it  had 
made  default  in  paying  its  circulating 
notes,  and  a  receiver  of  a  bank  had  been 
appointed  by  the  comptroller  of  the  cur- 
rencv.  Calhoun  t'.  Lanaux,  127  U.  S.  634, 
639,  '32   E.   Ed.   297. 
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claimed  by  a  national  bank  because  of  the  source  of  its  incorporation  but  a  national- 
bank  was  placed  in  the  same  situation  in  this  respect  as  a  bank  not  organized  under 
the  laws  of  the  United  States. "^^  The  jurisdiction  of  federal  courts  of  suits  by 
or  against  national  banks  in  cases  where  the  parties  were  citizens  of  different 
states,'^*^  or  where  the  suit  arose  under  the  constitution,  laws  or  treaties  of  the 
United  States,^  ^  was  not  defeated. 

cc.  Rule  under  Act  of  iSSy — (aa)  In  General. — The  judiciary  act  of  March 
3,  1887.  as  corrected  by  the  act  of  August  13,  1888,  c.  866,  provided  "that  all 
natio?Tal  banking  associations  established  under  the  laws  of  the  United  States 
shall,  for  the  purposes  of  all  actions  by  or  against  them,  real,  personal,  or  mixed, 
and  all  suits  in  equity,  be  deemed  citizens  of  the  states  in  which  they  are  re- 
spectively located ;  and  in  such  cases  the  circuit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they  would  have  in  cases  between  individual  cit- 
izens of  the  same  states.  The  provisions  of  this  section  shall  not  be  held  to  effect 
the  jurisdiction  of  the  courts  of  the  United  States  in  cases  commenced  by  the 


69.  Under  act  of  July  12,  1832.— Whitte- 
more  v.  Amoskeag  Nat.  Bank,  134  U.  S. 
527.  33  L.  Ed.  1002;  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  125,  140,  43  L. 
Ed.  920;  International  Trust  Co.  v.  Weeks, 
203  U.  S.  364,  51  L,.  Ed.  224;  Wyman  v. 
Wallace,  201  U.  S.  230,  50  L.  Ed.  738; 
Frenzer  v.  Wallace,  201  U.  S.  244,  50  L. 
Ed.  743;  Poppleton  v.  Wallace,  201  U. 
S.  245,  50  L.  Ed.  743;  Guthrie  v.  Hark- 
ness,  199  U.  S.  148,  157,  50  L.  Ed.  130; 
Leather  Manufacturers'  Bank  v.  Cooper, 
120  U.  S.  778,  30  L.  Ed.  816;  Ex  parte 
Jones,  164  U.  S.  691,  41  L.  Ed.  601;  Petri 
V.  Commercial  Nat.  Bank,  142  U.  S.  644, 
35  L.  Ed.  1144;  Watkins  v.  American  Nat. 
Bank,  199  U.  S.  599,  50  L.  Ed.  327;  Con- 
tinental Nat.  Bank  v.  Buford,  191  U.  S. 
119,  48  L.  Ed.  119;  Van  Reed  v.  People's 
Nat.  Bank,  198  U.  S.  554,  560,  49  L.  Ed. 
1161;  First  Nat.  Bank  v.  Morgan,  132  U.  S. 
141.  33  L.   Ed.  282. 

"The  act  of  1882  provided  in  clear  and 
unmistakable  terms  that  the  courts  of  the 
United  States  should  not  have  jurisdiction 
of  such  suits  thereafter  bought,  save  in  a 
few  classes  of  cases,  unless  they  would 
have  jurisdiction  under  like  circumstances 
of  suits  by  or  against  a  state  bank  doing 
business  in  the  same  state  with  the  na- 
tional bank.  The  provision  is  not  that  no 
such  suit  shall  be  brought  by  or  against 
such  a  national  bank  in  a  federal  court, 
but  that  a  federal  court  shall  not  have  ju- 
risdiction. This  clearly  implies  that  such 
a  suit  ran  neithc  be  brought  nor  removed 
there,  for  jurisdiction  of  such  suits  has 
been  taken  away,  unless  a  similar  suit 
could  be  entertained  bv  the  same  court 
bv  or  against  a  state  bank  in  like  situation 
with  the  national  bank."  Leather  Manu- 
facturers' Bank  v.  Cooper,  120  U  S.  778, 
781.  30  L.  Ed.  816. 

The  act  of  July,  1882,  does  not  apply  to 
suits  brought  before  its  enactment.  First 
Nat.  Bank  v.  Morgan,  133  U.  S.  141,  33  L. 
Ed.  282. 

Of  an  action  by  a  stockholder  of  a  na- 
tional bank  against  the  bank  and  its  offi- 
cers in  a  circuit  court  for  a  certain  dis- 
trict, where  all  the  parties  were  citizens 
of  the  district,  and  the  bank  was  located 


therein;  the  circuit  court  for  that  district 
had  no  jurisdiction,  there  being  no 
grounds  therefol-  under  §§  5209,  5239,  Rev. 
Stat.  Whittemore  v.  Amoskeag  Nat. 
Bank,  134  U.  S.  527,  529,  33  L.  Ed.  1002. 

70.  Jurisdiction  of  federal  courts  on 
ground  of  diversity  of  citizenship. — Petri 
V.  Commercial  Nat.  Bank,  142  U.  S.  644,  35 
L.  Ed.  1144;  Leather  Manufacturers'  Bank 
V.   Cooper,   120  U.  S.   778,  30  L.   Ed.  816. 

"A  national  bank  located  in  one  state 
may  bring  suit  against  a  citizen  of  another 
state  in  the  circuit  court  of  the  United 
States  for  the  district  wherein  the  defend- 
ant resides,  bv  reason  alone  of  diverse  cit- 
izenship." Petri  V.  Commercial  Nat. 
Bank,  142  U.  S.  644,  647,  35  L.  Ed.  1144. 

So  far  as  the  mere  source  of  its  incor- 
poration rendered  suits  to  which  a  na- 
tional bank  might  be  a  party,  cognizable 
by  the  circuit  courts,  that  was  taken  away, 
by  the  proviso  to  the  4th  section  of  the 
act  of  congress  of  July  13,  1883,  c.  390, 
but  the  jurisdiction  which  those  courts 
might  exercise  in  such  suits  when  arising 
between  citizens  of  different  states  or  un- 
der the  constitution  or  laws  of  the  United 
States,  except  in  that  respect,  remained 
unchanged.  Petri  v.  Commercial  Nat. 
Bank,  143  U.  S.  644,  649,  35  L.  Ed.  1144. 

"No  reason  is  perceived  why  it  should 
be  held  that  congress  intended  that  na- 
tional banks  should  not  resort  to  federal 
tribunals  as  other  corporations  and  indi- 
vidual citizens  might."  Petri  v.  Com- 
mercial Nat.  Bank,  143  U.  S.  644,  650,  651, 
35   L.   Ed.    1144. 

71.  Suits  arising  under  laws  of  United 
States. — Petri  v.  Commercial  Nat.  Bank. 
14:^  U.  S.  644,  35  L.  Ed.  1144;  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  119,  123, 
48  L.  Ed.   119. 

Action  against  receiver  of  national 
bank. — Thus  an  action  against  a  receiver 
of  a  national  bank  appointed  by  the  comp- 
troller of  the  currency  is  an  action  against 
an  officer  of  the  United  States,  and  is  one 
arising  under  the  laws  of  the  United 
States  and  within  the  jurisdiction  of  the 
federal  courts.  Auten  v.  United  States 
Nat.  Bank,  174  U.  S.  135,  140,  43  L.  Ed. 
920. 
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United  States  or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up 
the  affairs  of  any  such  bank."- 

(bb)  Action  to  Wind  Up  Affairs  of  Bank. — The  federal  jurisdiction  of 
actions  on  suits  for  winding  up  the  affairs  of  national  banks  is  saved  by  the 
act  of  March  13,  1887J3  Under  this  clause,  an  action  under  §  2  of  the  act  of 
June  30,  1876,  to  enforce  individual  liability  of  shareholders  in  a  national  bank 
which  has  gone  into  voluntary  liquidation  in  the  manner  provided  in  §  5220  of 
the  Revised  Statutes,"-*  or  an  action  on  a  contract  for  rent  alleged  to  be  due 
under  the  terms  of  a  lease  to  a  national  bank,  brought  by  the  agent  of  the 
shareholders  of  the  bank  to  whom  the  comptroller  of  the  currency  has  released 
its  assets,^^   is  cognizable  in  the   federal   courts. 

dd.  Suits  for  Forfeiture  of  Charter. — The  United  States  courts  have  ex- 
clusive jurisdiction  to  declare  a  forfeiture  of  the  charter  of  a  national  bank  as  the 
result  of  wrongs  committed  by  the  directorsJ^ 

(h)  Suits  by  or  against  Bank  of  United  States. — In  the  absence  of  any  ex- 
press statute  or  charter  provision  authorizing  the  bank  of  the  United  States 
to  sue  or  be  sued  in  the  federal  courts,  it  was  held  that  the  federal  court  had 
no  jurisdiction  of  a  suit  in  which  the  bank  was  a  party  unless  it  was  shown  that 
the  parties  were  citizens  of  different  statesJ"  It  was  competent,  however,  for 
congress  to  confer  upon  the  United  States  bank  by  its  charter  authority  to  sue  and 
be  sued  in  the  federal  courts,  in  pursuance  of  the  constitutional  provision  extend- 


72.  Under  act  of  March  3,  1887.— Conti- 
nental Nat.  Bank  v.  Buford,  191  U.  S.  119, 
123,  48  L.  Ed.  119;  International  Trust 
Co.  V.  Weeks,  203  U.  S.  364,  51  L.  Ed. 
224. 

National  banks  are  subject  by  statute 
to  suit  in  state  courts.  25  Stat.  433;  Guth- 
rie V.  Harkness,  199  U.  S.  148,  50  L.  Ed. 
130. 

"The  necessary  effect  of  the  legislation 
(of  1882,  1887,  1888)  was  to  make  national 
banks,  for  purposes  of  suing  and  being 
sued  in  the  circuit  courts  of  the  United 
States,  citizens  of  the  states  in  which  they 
were  respectively  located,  and  to  with- 
draw from  them  the  right  to  invoke  the 
jurisdiction  of  the  circuit  courts  of  the 
United  States  simply  upon  the  ground 
that  they  were  created  by  and  exercised 
their  powers  under  acts  of  congre'ss.  No 
other  purpose  can  be  imputed  to  congress 
than  to  efifect  that  result.  Of  course,  not- 
withstanding the  acts  of  1882  and  1888, 
there  remained  to  a  national  bank,  inde- 
pendently of  its  federal  origin,  and  as  a 
citizen  of  the  state  in  which  it  was  lo- 
cated, the  right  to  invoke  the  original  ju- 
risdiction of  the  circuit  courts  in  any  suit 
involving  the  required  amount,  and  which, 
by  reason  of  its  subject  matter,  and  not 
by  reason  simply  of  the  federal  origin  of 
the  bank,  was  a  suit  arising  under  the 
constitution  or  laws  of  the  United  States. 
Petri  V.  Commercial  Nat.  Bank,  142  U.  S. 
644  648,  35  L-  Ed.  1144."  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  119,  123. 
124,  48  L.  Ed.  119,  reaffirmed  in  Kimbell 
V.  Chicago,  etc.,  Press  Brick  Co.,  194  U. 
S.  631,  48  L.  Ed.  1158;  Warder  z:  Loomis, 
197  U  S.  619,  49  L.  Ed.  909;  Russell  v. 
Russell,  200  U.   S.   613,  614,  50  L.   Ed.  620. 

73.  Actions  to  wind  up  national  bank. — 
Continental  Nat.  Bank  v.  Buford,  191  U. 
S.    119,    123,   48    L.    Ed.    119;    International 


Trust  Co.  V.  Weeks,  203  U.  S.  364,  51  L. 
Ed.  224;  Wyman  v.  Wallace,  201  U.  S. 
230,  50  L.  Ed.  738;  Poppleton  v.  Wallace, 
201  U.   S.  245,  50  L.   Ed.   743. 

74.  Action  to  enforce  liability  of  stock- 
holders.— Wyman  v.  Wallace,  201  U.  S. 
230,  50  L.  Ed.  738;  Frenzer  v.  Wallace, 
201  U.  S.  244,  50  L.  Ed.  742;  Poppleton  v. 
Wallace,  201  U.  S.  245,  50  L.   Ed.  743. 

75.  Action  for  money  due  bank  on  lease. 
— International  Trust  Co.  v.  Weeks,  203  U- 
S.  364,  51  L.  Ed.  224,  citing  In  re  Chet- 
wood,  165  U.  S.  443,  41  L.  Ed.  782. 

76.  Suit  for  forfeiture  of  charter. — 
Yates  V.  Jones  Nat.  Bank,  206  U.  S.  158, 
180,  51  L.   Ed.    1002. 

77.  Absence  of  statutory  provision  giv- 
ing jurisdiction  to  federal  courts.— United 
States  Bank  v.  Deveaux,  5  Cranch  61,  3  L. 
Ed.  38;  Clafiin  v.  Houseman,  93  U.  S.  130, 
135,  23  L.  Ed.  833;  United  States  Bank 
v.  Martin,  5  Pet.  479,  8  L.   Ed.  198. 

The  first  bank  of  the  United  States, 
chartered  in  1791,  had  capacity  given  it 
"to  sue  and  be  sued  *  *  *  Jn  courts 
of  record,  or  any  other  place  whatsoever," 
but  it  was  held,  in  United  States  Bank  v. 
Deveaux,  5  Cranch  61,  3  L.  Ed.  38,  that 
this  did  not  authorize  the  bank  to  sue  in 
the  courts  of  the  United  States,  without 
showing  proper  citizenship  of  the  parties 
in  different  states.  The  bank  was  obliged 
to  sue  in  the  state  courts.  Clafiin  v. 
.  Houseman,  93  U.  S.  130,  135,  23  L.  Ed. 
833. 

The  district  court  of  the  United  States 
for  the  state  of  Alabama  has  not  jurisdic- 
tion of  suits  instituted  by  the  bank  of  the 
United  States;  this  jurisdiction  is  not 
given  in  the  act  of  congress  establishing 
that  court,  nor  is  it  conferred  by  the  act 
incorporating  the  bank  of  the  United 
States.  United  States  Bank  v.  Martin,  5 
Pet.  479,  8  L.  Ed.  198. 
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ing  the  judicial  power  to  cases  arising  under  the  laws  of  the  United  States,'''^ 
and  this  power  was  expressly  conferred  by  its  charter  upon  the  second  bank  of 
the  United  States." » 

(i)  Suits  with  Respect  to  Land  Grants  or  Patents — aa.  Title  Derived  from 
Patent  or  Act  of  Congress — (aa)  Assertion  of  Title  under  Patent. — The  mere 
assertion  of  title  to  land  under  and  by  virtue  of  a  patent  granted  by  the  United 
States,  presents  no  question  which,  of  itself,  confers  jurisdiction  on  a  circuit 
court  of  the  United  States. ^•^ 


78.  Power  of  congress  to  confer  federal 
jurisdiction. — Osborn  v.  United  States 
Bank,  9  Wheat.  738,  6  L.  Ed.  204. 

This  provision  in  the  charter  is  war- 
ranted by  the  third  article  of  the  consti- 
tution, which  declares,  that  "the  judicial 
power  shall  extend  to  all  cases,  in  law  and 
tquity,  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their 
authority."  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  6  L.  Ed.  204. 

79.  Suits  by  or  against  bank  of  the 
United  States. — Osborn  v.  United  States 
Bank,  9  Wheat.  738,  6  L.  Ed.  204;  Claflin 
V.  Houseman,  93  U.  S.  130,  135,  23  L.  Ed. 
833;  United  States  Bank  v.  Planters' 
Bank,  9  Wheat.  904,  6  E.  Ed.  244. 

The  second  bank  of  the  United  States 
had  express  capacity  to  "  sue  and  be  sued 
in  all  state  courts  having  competent  juris- 
diction, and  in  any  circuit  court  of  the 
United  States."  In  the  case  of  Osborn 
V.  United  States  Bank,  9  Wheat.  738,  815, 
6  L.  Ed.  204,  it  was  objected  that  congress 
had  not  authority  to  enable  the  bank  to 
sue  in  the  federal  courts  merely  because 
of  its  being  created  by  an  act  of  congress. 
But  the  court  held  otherwise,  and  sus- 
tained its  right  to  sue  therein.  No  ques- 
tion was  made  of  its  right  to  sue  in  the 
state  courts.  Claflin  v.  Houseman,  93  U. 
S.  130,  135,  23  L.  Ed.  833;  Osborn  V. 
United  States  Bank,  9  Wheat.  738,  6  L. 
Ed.  204. 

The  circuit  courts  of  the  United  States 
have  jurisdiction  of  suits  brought  by  the 
bank  of  the  United  States  against  another 
bank,  incorporated  under  a  law  of  a  state, 
and  of  which  the  state  itself  is  a  stock- 
holder, together  with  private  individuals, 
who  are  citizens  of  the  same  state  with 
some  of  the  stockholders  of  the  bank  of 
the  United  States.  United  States  Bank  v. 
Planters'  Bank,  9  Wheat.  904,  6  L.  Ed. 
244.  ' 

The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  bill  brought  by  the 
bank  of  the  United  States,  for  the  purpose 
of  protecting  the  bank  in  the  exercise  of 
its  franchises,  which  are  threatened  to  be 
invaded  under  the  unconstitutional  laws 
of  a  state;  and  as  the  state  itself  can- 
not, according  to  the  11th  amendment  of 
the  constitution,  be  made  a  party  defend- 
ant to  the  suit,  it  may  be  maintained 
against  the  officers  and  agent  of  the  state, 
who  are  intrusted  with  the  execution  of 
such  laws.  Osborn  v.  United  States 
Bank,  9  Wheat.  738,  739.  6  L.  Ed.  204. 

The  Bank  of  the  TJnited  States  may  sue 


in  the  circuit  courts  as  indorsee  or  bearer 
of  a  promissory  note,  although  the  orignal 
payee  or  indorser  could  not  sue  in  the 
same  courts,  being  a  citizen  of  the  same 
state  with  the  defendants.  United  States 
Bank  v.  Planters'  Bank,  9  Wheat.  904,  6 
L.  Ed.  244. 

Jurisdiction  dependent  on  charter,  not 
on  judiciary  act.— "The  bank  does  not  sue 
in  virtue  of  any  right  conferred  by  the 
judiciary  act,  but  in  virtue  of  the  right 
conferred  by  its  charter.  It  does  not  sue, 
because  the  defendant  is  a  citizen  of  a 
different  state  from  any  of  its  members, 
but  because  its  charter  confers  upon  it  the 
right  of  suing  its  debtors  in  a  circuit  court 
of  the  United  States.  If  the  bank  could 
not  sue  a  person  who  was  a  citizen  of 
the  same  state  without  any  one  of  its 
members,  in  the  circuit  court,  this  disa- 
bility would  defeat  the  power.  There  is, 
probably,  not  a  commercial  state  in  the 
Union,  some  of  whose  citizens  are  not 
members  of  the  bank  of  the  United  States. 
There  is,  consequently,  scarcely  a  debt 
due  to  the  bank,  for  which  a  suit  could 
be  maintained  in  a  federal  court,  did  the 
jurisdiction  of  the  court  depend  on  citi- 
zenship. A  general  power  to  sue  in  any 
circuit  court  of  the  United  States,  ex- 
pressed in  terms  obviously  intended  to 
comprehe«d  every  case,  would  thus  be 
construed  to  comprehend  no  case.  Such 
construction  cannot  be  the  correct  one." 
United  States  Bank  v.  Planters'  Bank,  9 
Wheat.   904,  909,  6  E-  Ed.  244. 

80.  Assertion  of  title  under  United 
States  land  patent.— Florida  Cent,  etc  ,  R 
Co.  V.  Bell,  176  U.  S.  321,  44  L.  Ed.  486; 
Bonin  v.  Gulf  Co.,  198  U.  S.  115,  117,  4^ 
L.  Ed.  970;  Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571,  44  L.  Ed.  276. 

"The  assertion  of  title  under  a  patent 
from  the  United  States,  presents  no  ques- 
tion, which,  of  itself,  confers  jurisdiction. 
Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176  U 
S.  321,  44  I,.  Ed.  486.  No  dispute  or  con- 
troversy as  to  the  effect  or  construction 
of  the  constitution,  or  of  any  law,  or 
treaty  of  the  United  States,  on  which'  the 
result  depended,  appeared  by  the  record 
to  have  been  really  and  substantially  in- 
volved, so  that  it  could  be  successfully 
contended  that  jurisdiction  was  invoked 
on  the  ground  that  the  suit  arose  under 
constitution,  law.  or  treaty."  Bonin  v 
Gulf  Co.,  198  U.  S.  115,  117,  49  L.  Ed.  970. 

A  claim  for  accretion  on  land  patented 
by  the  United  States  is  not  one  under  the 
laws  of  the  United  States,  where  accretion 
formed  since  the  patent  issued.  Joy  v 
St.  Louis,  201  U.  S.  332,  342,  50  L.  Ed  '776 
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(bb)  Assertion  of  Title  under  Act  of  Congress. — The  mere  fact  t/at  the  title 
of  the  plaintiff  is  derived  from  an  act  of  congress  does  not  confer  jurisdiction 
upon  the  federal  courts.^ ^ 

(cc)  Title  Not  Directly  Dependent  on  Act  of  Congress. — And  so  where  the 
plaintiff  does  not  claim  directly  under  a  law  of  the  United  States,  but  his  rights  de- 
pend on  an  ordinance  made  in  pursuance  of  such  law,*^  or  on  a  Alexican  land 
grant,^^  the  case  does  not  arise  under  the  laws  of  the  United  States. 

bb.  Suits  Involving  Construction  or  Validity  of  Act  of  Congress — (aa)  Acts 
Granting  Lands. — A  suit  involving  the  construction  of  an  act  of  cong  ess  'grant- 
ing public  lands  is  within  the  jurisdiction  of  the  United  States  courts,  and  one 
arising  under  the  laws  of  the  United  States. ^^ 

(bb)  Suits  betzveen  Rival  Claimants  under  Laws  of  United  States. — A  suit  be- 
tween rival  claimants  of  land  under  dift'erent  acts  of  congress,  is  one  arising 
under  the  laws  of  the  United  States,  and  the  United  States  circuit  court  has  juris- 
diction without  regard  to  the  citizenship  of  the  parties. ^^ 


81.  Assertion  of  title  under  act  of  con- 
gress.—Joy  V.  St.  Louis,  201  U.  S.  332,  341, 
50  L.  Ed.  7T6;  Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571,  44  L.  Ed.  276; 
Shoshone    Min.    Co.   v.   Rutter,   177   U.    S. 

505,  44  L.  Ed.  864;  De  Lamar's,  etc..  Min. 
Co.  V.  Nesbitt,  177  U.  S.  523,  44  L.  Ed.  872. 

"It  was  said  in  Blackburn  v.  Portland 
Gold  Min.  Co.,  175  U.  S.  571,  44  L.  Ed. 
276,  that  'this  court  has  frequently  been 
vainly  asked  to  hold  that  controversies  in 
respect  to  land,  one  of  the  parties  to 
which  had  derived  his  title  directly  under 
an  act  of  congress,  for  that  reason  alone 
presented  a  federal  question.'  The  same 
principle  was  held  in  Shoshone  Min.  Co. 
V.  Rutter,  177  U.  S-  505,  44  L.  Ed.  864,  and 
also  in  De  Lamar's,  etc.,  Min.  Co.  v.  Nes- 
bitt, 177  U.  S.  523,  44  L.  Ed.  872."  Joy  v. 
St.  Louis,  201  U.  S.  332,  341,  50  L.  Ed.  776. 

"A  suit  to  enforce  a  right  which  takes 
its  origin  in  the  laws  of  the  United  States 
is  not  necessarily  one  arising  under  the 
constitution  or  laws  of  the  United  States, 
within  the  meaning  of  the  jurisdiction 
clauses,  for  if  it  did  every  action  to  es- 
tablish title  to  real  estate  (at  least  in  the 
newer  states)  would  be  such  a  one,  as  all 
titles  in  whose  state  come  from  the  United 
States  or  by  virtue  of  its  laws."  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  507,  44 
L.  Ed.  864. 

Congress  might  doubtless  provide  that 
any  controversy  of  a  judicial  nature  aris- 
ing in  or  growing  out  of  the  disposal  of 
the  public  lands  should  be  litigated  only 
in  the  courts  of  the  United  States.  Sho- 
shone  Min.   Co.  V.   Rutter,   177   U.   S.    505, 

506.  44  L.   Ed.  864. 

82.  Claim  under  ordinance  made  in  pur- 
suance of  act  of  congress. — Hoadley  v. 
San  Francisco,  94  U.  S.  4,  24  L.  Ed.  34. 

An  action  to  quiet  title  to  certain  of  the 
pueblo  lands  of  the  city  of  San  Francisco 
granted  to  that  city  by  the  act  of  congress 
of  July  1,  1864,  the  plaintiff  claiming  as 
one  of  the  beneficiaries  under  the  grant 
by  operation  of  city  ordinances  of  the 
city  of  San  Francisco,  is  not  a  case  aris- 
ing under  the  laws  of  the  United  States. 
Hoardley  v.  San  Francisco,  94  U.  S.  4,  24 
L.  Ed.  34. 


83.  Claim  dependent  en  Mexican  land 
grant. — Robinson  v.  Anderson,  121  U.  S. 
522,  523,  30  L-  Ed.  1021. 

Where  according  to  the  plaintiff's  own 
showing  in  his  complaint,  his  rights  all 
depend  on  the  boundaries  of  a  grant  by 
the  Mexican  government,  and  confirmed 
and  patented  to  the  grantee's  representa- 
tives by  the  United  States  under  the  act 
of  March  3,  1851,  c.  41,  9  Stat.  631,  "to  as- 
certain and  settle  the  private  land  claims 
in  the  state  of  California,"  primarily  these 
boundaries  depend  on  the  description  of 
the  land  granted  as  found  in  the  patent  is- 
sued under  the  decree  of  confirmation,  and 
it  nowhere  appearing  that  either  the  con- 
stitution or  any  law  or  treaty  of  the  United 
States  is  involved,  the  federal  courts 
have  no  jurisdiction.  Robinson  v.  An- 
derson,  121  U.   S.   522,   523,  30   L.    Ed.   1021. 

84.  Suits  involving  construction  of  land 
grant  acts. — Northern  Pac.  R.  Co.  v.  Sod- 
erberg,  188  U.  S.  526,  528,  47  L.  Ed.  575.  _ 

Where  it  appears  that  the  plaintiff's  ti- 
tle rests  upon  a  property  interpretation  of 
the  land  grant  act  of  1864  as  to  the  excep- 
tion of  nonmineral  lands,  the  federal 
courts  have  jurisdiction  wholly  independ- 
ent of  citizenship,  under  that  clause  of 
§  1  of  the  act  of  1888,  25  Stat.  433,  cloth- 
ing the  circuit  court  with  jurisdiction  of 
all  civil  suits  involving  over  $2,000,  "and 
arising  under  the  constitution  or  laws  of 
the  United  States."  Northern  Pac.  R. 
Co.  V.  Soderberg,  188  U.  S.  526,  528,  47  L. 
Ed.  575. 

85.  Suits  between  rival  claimants  under 
laws  of  United  States. — Ivansas  Pac.  R. 
Co.  :■.  Atchison,  etc.,  R.  Co.,  112  U.  S.  414, 
28  L.  Ed:  794;  Spokane  Falls,  etc.,  R.  Co. 
V.  Ziegler,  167  U.  S.  65,  72,  42  L.  Ed.  79. 

A  case  of  a  contest  between  a  settler 
claiming  title  under  the  laws  of  the  United 
States  and  a  railroad  company  claiming 
a  right  under  an  act  of  congress  is  one  of 
which  the  United  States  circuit  court  has 
jurisdiction.  Spokane  Falls,  etc.,  R.  Co.  v. 
Ziegler,  167  U.  S.  65,  72,  42  L.  Ed.  79. 

.\n  action  between  two  corporations 
with  respect  to  land  which  both  of  them 
claim  title  to  under  different  acts  of  con- 
gress is  one  arising  under  the  laws  of  the 
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cc.  Suits  Involving  Validity  of  Patent. — Where  a  controversy  turns  upon  the 
vaHdity  of  a  patent  from  the  United  States  under  which  the  plaintiff  claims  title, 
and  which  is  denied  by  the  defendants,  it  is  within  the  jurisdiction  of  the  United 
States  circuit  court  as  one  arising  under  the  laws  of  the  United  States.^*^ 

dd.  Suits  to  Try  Adverse  Mining  Claims. — A  suit  for  contesting  the  claim  to 
a  patent  for  any  land  claimed  and  located  for  valuable  deposits,  as  authorized 
by  §  2326  of  the  Revised  Statutes,  by  making  an  affidavit  before  a  court  of  com- 
petent jurisdiction  for  the  purpose  of  determining  the  right  of  possession,  is  not 
one  arising  under  the  laws  of  the  United  States  so  as  to  be  cognizable  by  the 
federal  courts  without  regard  to  the  citizenship  of  the  parties.^'^ 

(j)  Suits  by  or  against  Federal  Corporations. — A  suit  by  or  against  a  cor- 
poration created  by  the  authority  of  an  act  of  congress,  is  one  arising  under  the 
laws  of  the  United  States,  of  which  the  United  States  circuit  courts  have  juris- 
diction, irrespective  of  the  citizenship  of  the  parties. ^^    The  federal  courts  have 


United  States.  Kansas  Pac.  R.  Co.  v. 
Atchison,  etc.,  R.  Co.,  112  U.  S.  414,  28  L. 
Ed.  794. 

"We  think  that  the  plaintiff's  statement 
did  disclose  a  cause  of  action  arising  un- 
der the  laws  of  the  United  States  and  cog- 
nizable by  the  circuit  court.  In  his  com- 
plaint the  plaintiff  alleged  that,  on  May  1, 
1889,  he  was  in  possession,  as  a  preemptor 
under  the  laws  of  the  United  States,  of  a 
tract  of  land  containing  about  eighty 
acres,  and  on  said  date  had  made  all  the 
improvements  and  had  lived  on  the  land 
a  sufficient  length  of  time,  and  had  done 
all  other  acts  necessary  to  entitle  him  to 
a  patent  to  the  same  from  the  United 
States;  that  the  defendant  company,  be- 
ing a  corporation  of  the  territory  of 
Washington,  on  said  date  entered  upon 
and  seized  a  strip  of  said  land  fifty  feet  in 
width,  and  appropriated  it  for  railroad 
purposes  without  the  consent  of  the  plain- 
tiff, and  without  having  compensated  him 
therefor;  and  that  the  entry  upon  and 
seizure  by  the  defendant  of  the  land  was 
under  and  pursuant  to  the  laws  of  the  ter- 
ritory of  Washington  authorizing  railroad 
companies  to  appropriate  land  for  right 
of  way  for  railroad  tracks."  Spokane 
Falls,  etc.,  R.  Co.  v.  Ziegler,  167  U.  S.  65, 
72,  42  L.  Ed.  79. 

86.  Suits  involving  validity  of  United 
States  land  patents. — Doolan  v.  Carr,  123 
U.   S.   618,  620,  31   L.   Ed.   844. 

87.  Suits  to  try  adverse  mining  claims. 
—Blackburn  v.  Portland  Gold  Min.  Co., 
17.5  U.  S.  571,  44  L.  Ed.  276;  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  44  L. 
Ed.  864;  Mountain  View  Min.  &  Mill. 
Co.  V.  McFadden,  180  U.  S.  533,  534,  45 
L.  Ed.  656;  De  Lamar's  etc.,  Min.  Co.  v. 
Nesbitt,  177  U.  S.  523,  527,  44  L.  Ed.  872; 
Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
119,  124,  49  L.  Ed.  409. 

A  controversy  between  rival  claimants 
to  land  located  for  valuable  deposits 
under  §§  2325  and  2326  of  the  Revised 
Statutes  may  be  properly  determined  by  a 
state  court.  Blackburn  v.  Portland  Gold 
Min.    Co.,   175   U.   S.   571,   44  L.   Ed.   276. 

The  act  leaves  open  to  suitors  all  courts 
competent  to  determine  the  right  of 
4  U  S  Enc— 59 


possession.  A  party  may  proceed  in  a 
state  court  if  he  choses,  or  if  the  amount 
in  controversy  is  sufficient  and  the  parties 
are  citizens  of  different  states  he  may  sue 
in  the  federal  courts.  Blackburn  v.  Port- 
land Gold  Min.  Co.,  175  U.  S.  571,  44  L. 
Ed.  276. 

"In  Shoshone  Min.  Co.  v.  Rutter,  177  U. 
S.  505,  44  L.  Ed.  864,  it  was  held  that  a 
suit  brought  in  support  of  an  adverse 
claim  was  not  one  of  which  a  federal 
court  necessarily  had  jurisdiction,  be- 
cause, as  said:  'In  a  given  case  the  right 
of  possession  may  not  involve  any  ques- 
tion under  the  constitution  or  laws  of  the 
United  States,  but  simply  a  determination 
of  local  rules  and  customs,  or  state  stat- 
utes, or  even  only  a  mere  matter  of  fact.'  " 
Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
119,  124,  49  L.  Ed.  409. 

Inasmuch,  therefore,  as  the  "adverse 
suit"  to  determine  the  right  of  possession 
may  not  involve  any  question  as  to  the 
construction  or  effect  of  the  constitution 
or  laws  of  the  Urrited  States,  but  may 
present  simply  a  question  of  fact  as  to 
the  time  of  the  discovery  of  mineral,  the 
location  of  the  claim  on  the  ground,  or 
a  determination  of  the  meaning  and 
effect  of  certain  local  rules  and  customs 
prescribed  by  the  miners  of  the  district, 
or  the  effect  of  state  statutes,  it  would 
seem  to  follow  that  it  is  not  one  which 
necessarily  arises  under  the  constitution 
and  laws  of  the  United  States.  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  509,  44 
L.  Ed.  864. 

Although  these  suits  may  sometimes 
so  present  questions  arising  under  the 
constitution  or  laws  of  the  United  States 
that  the  federal  courts  will  have  jurisdic- 
tion, yet  the  mere  fact  that  a  suit  is  an 
adverse  suit  authorized  by  the  statutes 
of  congress  is  not  in  and  of  itself  suffi- 
cient to  vest  jurisdiction  in  the  federnl 
courts.  Shoshone  Min.  Co.  v.  Rutter,  177 
U.   S.   505,   513,  44   L.   Ed.   864. 

88.  Suits  by  or  against  federal  corpora- 
tions.— Roberts  v.  Northern  Pac.  R.  Co., 
158  U.  S.  1,  22,  39  L.  Ed.  873;  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  823,  6 
L.  Ed.  204;  Texas  &  Pac.  R.  Co.  v. 
Johnson,    151   U.    S.    81,   98,    38    L-    Ed.    81; 
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jurisdiction  in  such  cases  although  the  averments  set  out  to  estabhsh  the  wrong 


Pacific  Railroad  Removal  Cases,  115  U. 
S.  1,  29  L.  Ed.  319;  Washington,  etc.,  R. 
Co.  V.  Coeur  D'Alene  R.,  etc.,  Co.,  160 
U.  S.  77,  93,  40  L.  Ed.  346;  Texas  &  Pac. 
R.  Co.  V.  Cody,  166  U.  S.  606,  609,  41 
L.  Ed.  1132;  Ames  v.  Kansas,  111  U.  S. 
449,  462,  28  L.  Ed.  482;  Northern  Pac.  R. 
Co.  V.  Amato,  144  U.  S-  465,  471,  36  L. 
Ed.  506;  Southern  Kansas  R.  Co.  v. 
Briscoe,  144  U.  S.  133,  135,  36  L.  Ed.  377; 
Swafiford  v.  Templeton,  185  U.  S.  487,  494, 
46  L.  Ed.  1005;  Butler  v.  National  Home 
for  Soldiers,  144  U.  S-  64,  66,  36  L.  Ed. 
346. 

A  suit  by  or  against  a  corporation  of 
the  United  States  is  a  suit  arising  under 
the  laws  of  the  United  States,  and,  on 
jurisdiction  thus  attaching  in  the  federal 
courts,  the  judicial  power  is  extended  to 
the  whole  case.  "The  charter  of  incor- 
poration not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  The 
power  to  acquire  rights  of  any  descrip- 
tion, to  transact  business  of  any  descrip- 
tion, to  make  contracts  of  any  description, 
to  sue  on  those  contracts,  is  given  and 
measured  by  its  charter,  and  that  charter 
is  a  law  of  the  United  States.  This  being 
can  acquire  no  right,  make  no  contract, 
bring  no  suit,  which  is  not  authorized  by 
a  law  of  the  United  States.  It  is  not  only 
itself  the  mere  creature  of  a  law,  but  all  its 
actions  and  all  its  rights  are  dependent 
on  the  same  law."  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  823,  6  L.  Ed. 
204,  Quoted  in  Roberts  v.  Northern  Pac. 
R.  Co.,  158  U.  S.  1,  22,  39  L.  Ed.  873. 

As  all  the  faculties  and  capacities 
possessed  by  federal  corporations  are  de- 
rived from  their  acts  of  incorporation  by 
congress,  all  their  doings  arise  out  of 
those  laws,  and,  therefore,  suits  by  and 
against  them  are  "suits  arising  under  the 
laws  of  the  United  States."  Pacific  Rail- 
road Removal  Cases,  115  U.  S.  1,  29  L. 
Ed.  319;  Texas  &  Pac.  R.  Co.  v.  Cody, 
166  U.  S.  600.  609,  41  L.   Ed.  1132. 

Controversies  with  railroad  deriving  its 
authority  and  powers  from  act  of  con- 
gress.— A  railroad  corporation  which  ac- 
quired all  its  rights  in  the  matter  of  the 
construction  and  operation  of  its  road 
within  the  Indian  Territory  under  and  by 
virtue  of  a  law  of  the  United  States, 
enacted  by  congress  in  the  exercise  of  its 
power  over  the  territories,  controversies 
arising  by  reason  of  the  exercise  of  its 
powers  therein  are  necessarily  contro- 
versies arising  under  the  laws  of  the 
United  States,  and  this  being  so,  it  was 
competent  for  congress  to  give  the 
enumerated  courts  jurisdiction  over  not 
only  controversies  immediately  relating 
to  or  growing  out  of  the  construction  of 
the  road,  but  over  all  controversies  be- 
tween the  nations  and  tribes  or  the 
inhabitants  thereof,  through  whose  terri- 
tory the  railroad  might  be  constructed, 
and    the    company.      Southern    Kansas    R. 


Co.  v.  Briscoe,  144  U.  S.  133,  135,  36  L. 
Ed.  377. 

The  act  of  March  3,  1873  (17  Stat.  509), 
is  a  valid  and  constitutional  exercise  of 
legislative  power.  Congress,  by  requir- 
ing the  attorney  general  to  bring  a  suit 
in  equity  in  the  name  of  the  United  States 
in  any  circuit  court  against  the  Union 
Pacific  Railroad  Company  and  others, 
intended,  not  to  change  the  substantial 
rights  of  the  parties  to  the  suit,  but  to 
provide  a  specific  mode  of  procedure, 
which,  by  removing  certain  restrictions  on 
the  jurisdiction,  process,  and  pleading 
which  are  in  other  cases  imposed,  would 
give  a  larger  scope  to  the  action  of  the 
court,  and  a  more  commercial  and  effi- 
cient remedy  than  before  existed.  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569, 
25   L.   Ed.   143. 

The  matters  in  regard  to  which  the 
statute  authorizes  a  suit  to  be  brought 
are  very  largely  those  arising  under  the 
act  which  chartered  the  Union  Pacific 
Railroad  Company,  conferred  on  it  cer- 
tain rights  and  benefits,  and  imposed  on  it 
certain  obligations.  It  is  in  reference  to 
these  rights  and  obligations  that  the  suit 
is  to  be  brought.  It  is  also  to  be 
brought  by  the  United  States,  which  is, 
therefore,  necessarily  the  party  com- 
plainant. Whether,  therefore,  this  suit  is 
authorized  by  the  statute  or  not,  it  is 
very  clear  that  the  general  subject  on 
which  congress  legislated  is  within  the 
judicial  power  as  defined  by  the  constitu- 
tion. United  States  z\  Union  Pac.  R. 
Co.,  98   U.   S.   569,   602,  25   L.    Ed.   143. 

Action  for  forfeiture  of  charter  of  rail- 
road consolidated  under  act  of  congress. 
— Where  a  corporation  of  a  state  has  been 
consolidated  by  an  act  of  congress,  the 
proceeding  by  the  state  in  the  nature  of  a 
quo  warranto  for  the  forfeiture  of  the 
franchises  of  the  consolidated  company, 
and  also  against  the  management  of  the 
consolidated  company  for  usurpation  of 
the  powers  of  the  domestic  corporation, 
is  one  arising  under  the  laws  of  the 
United  States,  and  within  the  jurisdiction 
of  the  circuit  court  of  the  United  States. 
Ames  V.  Kansas,  111  U.  S.  449,  28  L.  Ed. 
482. 

A  proceeding  by  civil  action  under  the 
Kansas  statute  in  the  nature  of  a  quo 
warranto  for  the  abandonment,  re- 
linquishment and  surrender  of  the  powers 
of  a  domestic  corporation  which  has  been 
consolidated  with  another  corporation 
under  an  act  of  congress,  and  against  the 
officers  of  the  consolidated  corporation 
for  usurping  the  powers  of  the  domestic 
corporation,  is  a  civil  action,  and  since  it 
arises  under  the  laws  of  the  United  States 
may  be  brought  in  the  federal  courts. 
Ames  V.  Kansas,  111  U.  S.  449,  28  L.  Ed. 
482. 

"That  the  validity  of  the  consolidation, 
so    far    as    the    state    is    concerned,    rests 
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complained  of  or  the  defense  interposed  are  unsubstantial  in  character.^^ 

(k)  Suits  by  or  against  Federal  Receivers. — While  the  bare  fact  that  the  ap- 
pointment of  a  receiver  for  a  state  corporation  was  by  a  federal  court  does  not 
make  all  actions  against  him  cases  arising  under  the  constitution  or  laws  of  the 
United  States,  where  he  was  appointed  under  the  general  equity  powers  of 
courts  of  chancery,  and  not  under  any  provision  of  that  constitution  or  of  those 
laws,  and  his  liability  depends  on  general  law,  and  his  defense  does  not  rest  on 
any  act  of  congress,^'^  it  has  been  held  that  where  a  receiver  of  a  railroad 
which  was  incorporated  by  act  of  congress  became  such  by  reason  of,  and  de- 
rived his  authority  from,  and  operated  the  road  in  obedience  to,  the  orders  of  the 
circuit  court  in  the  exercise  of  its  judicial  powers,  federal  jurisdiction  existed 
because  the  suit  was  one  arising  under  the  constitution  and  laws  of  the  United 
States.91 


alone  on  the  authority  conferred  for  that 
purpose  by  the  acts  of  congress  is  not 
denied.  If  the  acts  of  congress  confer 
the  authority,  the  consolidation  is  valid; 
if  not,  it  is  invalid.  Clearly,  therefore, 
the  cases  arise  under  these  acts  of  con- 
gress, for,  to  use  the  language  of  Chief 
Justice  Marshall  in  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  825,  6  L.  Ed. 
204,  an  act  of  congress  'is  the  first  in- 
gredient in  the  case — is  its  origin — is  that 
from  which  every  other  part  arises.'  The 
right  set  up  by  the  company,  and  by  the 
directors  as  well,  will  be  defeated  by  one 
construction  of  these  acts  and  sustained 
by  the  opposite  construction.  When  this 
is  so,  .it  has  never  been  doubted  that  a 
case  is  presented  which  arises  under  the 
laws  of  the  United  States."  Ames  v. 
Kansas,  ni   U.   S.  449,  462,  28   L.   Ed.   482. 

Right  of  removal. — Corporations  of  the 
United  States  created  by  and  organized 
under  acts  of  congress  are  entitled  as  such 
to  remove  into  the  circuit  courts  of  the 
United  States  suits  brought  against  them 
in  the  state  courts,  on  the  ground  that 
such  suits  are  suits  "arising  under  the  laws 
of  the  United  States."  Pacific  Railroad  Re- 
moval Cases,  115  U.  S.  1,  18,  20  L.  Ed.  319; 
Roberts  v.  Northern  Pac.  R.  Co.,  158  U. 
S.  1,  22,  39  L.  Ed.  873.  See,  generally,  the 
title   REMOVAL  OF  CAUSES. 

Suits  by  or  against  Bank  of  United 
States. — See  post,  "Suits  by  or  against 
Bank    of    United    States,"    VII,    C,    4,    b, 

(!)•    (^^V  .  •  1     u       , 

Suits  by    or   agamst   national   banks. — 

See  post,  "Suits  by  or  against  National 
Banks,"  VII.  C,  4,  1,   (1),   (g). 

89.  Jurisdiction  not  dependent  upon 
merits  of  case. — Swafford  v.  Templeton, 
185  U.   S.   487,  494,   46  L.   Ed.   1005. 

"It  may  not  be  doubted  that  if  an  ac- 
tion be  brought  in  a  circuit  court  of  the 
United  States  by  such  a  corporation, 
there  would  be  jurisdiction  to  entertain 
it,  although  the  averments  set  out  to 
establish  the  wrong  complained  of  or  the 
defense  interposed  were  unsubstantial  in 
character.  The  distinction  is  also  well 
illustrated  by  the  case  of  Huntington  v. 
Laidley,  176  U.  S.  468,  44  _L.  Ed.  630, 
where,  finding  that  jurisdiction  obtained 
in  a  circuit  court,  this  court  held  that  it 


was  error  to  dismiss  the  action  for  want 
of  jurisdiction  because  it  was  deemed  that 
the  record  established  that  the  cause  of 
action  asserted  was  not  well  founded." 
Swafiford  v.  Templeton,  185  U.  S.  487,  494, 
46  L.  Ed.  1005. 

90.  Appointment  by  federal  court  not 
sufficient  to  give  jurisdiction.— Gableman 
V.  Peoria,  etc.,  R.  Co.,  179  U.  S.  335,  340, 
45  E.  Ed.  220.  But  see  Rouse  v.  Hornsby,. 
161  U.  S.  588,  590,  40  L.  Ed.  817. 

But  in  Rouse  v.  Hornsby,  161  U.  S.  558, 
590,  40  E.  Ed.  817,  it  was  said:  "If,  as  is 
said,  the  intervenor,  the  railroad  company 
and  the  receivers  were  all  citizens  of 
Kansas,  and  this  had  been  an  action  at 
law  and  not  a  petition  of  intervention  in 
the  equity  suit,  the  jurisdiction  of  the 
circuit  court  would  nevertheless  have 
been  maintainable  on  the  ground  that  it 
was  one  arising  under  the  constitution 
and  laws  of  the  United  States  in  that  the 
receivers  were  appointed  by  the  circuit 
court  and  derived  their  powers  from  and 
discharged  their  duties  subject  to  those 
orders,  and  the  right  to  sue  them  as  such, 
without  leave  of  the  court  which  ap- 
pointed them,  was  conferred  by  §  3  of  the 
act  of  March  3,  1887,  c.  373,  24  Stat.  552. 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S.  593, 
36  L.  Ed.  829;  Tennessee  v.  Union,  etc., 
Bank,  152  U.   S.  454,  38  L.   Ed.  511." 

91.  Federal  receiver  of  federal  corpora- 
tion.—Texas,  etc.,  R.  Co.  V.  Cox,  145 
U.  S.  593,  603,  36  E.  Ed.  829;  Rouse  v. 
Hornsby,  161  U.  S.  588,  590.  40  L.  Ed. 
817  (in  this  case  the  corporation  was  not 
one  created  by  act  of  congress,  but  the 
rule  of  the  text  was  nevertheless  said  to 
be   applicable   to  it). 

The  circuit  court  has  jurisdiction  to 
punish  for  contempt  a  state  constable 
who  seizes,  without  warrant,  liquor  in 
the  possession  of  a  receiver  of  a  railroad 
appointed  by  the  federal  court,  which  is 
held  awaiting  deliverv  to  consignee  In 
re  Swan,  150  U.   S.  637,  37  L.   Ed.  1207. 

Where  a  receiver  appointed  by  the  cir- 
cuit court  voluntarily  brings  a  suit  in  that 
court,  he  cannot,  after  the  court  has 
passed  on  the  matter  in  controversy,  be 
heard  to  object  to  the  power  of  that 
court  to  render  judgment  therein.  Baggs 
V.  Martin,  179  U.  S.  206,  208,  44  L.  Ed    155 
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(1)  Suits  zvith  Respect  to  Federal  Judgment — aa.  Action  to  Enforce  Judg- 
■ment. — An  action  or  suit  to  enforce  a  judgment  or  order  of  the  federal  court 
is  not  one  arising  under  the  laws  of  the  United  States,  and  where  the  parties  are 
citizens  of  the  same  state,  federal  courts  have  no  jurisdiction.^^ 

bb.  Suit  to  Construe  Judgment. — Where  a  bill  in  equity  is  necessary  to  have 
a  construction  of  the  orders,  decrees,  and  acts  made  or  done  by  a  federal  court, 
the  bill  is  properly  filed  in  such  federal  court  as  distinguished  from  any  state 
court ;  and  it  may  be  entertained  in  such  federal  court,  even  though  parties  who 
are  interested  in  having  the  construction  made  would  not,  from  want  of  proper 
citizenship,  be  entitled  to  proceed  by  original  bill  of  any  kind  in  a  court  of  the 
United  States.^s 

cc.  Action  for  Real  Estate  Founded  on  Judgment. — Where  in  an  action  to  try 
title  to  real  estate,  the  plaintiff's  title  is  founded  on  a  federal  judgment  and  its 
validity  depends  on  whether  such  judgment  is  a  lien,  under  the  act  of  congress, 
and  rules  of  the  federal  courts  adopting  the  state  practice  as  to  judgments,  the 
case  is  one  arising  under  the  laws  of  the  United  States,  and  cognizable  in  the 
circuit  court  irrespective  of  the  citizenship  of  the  parties.^-* 

(m)  Suits  on  Bonds  of  United  States  Officers. — Actions  to  enforce  the  lia- 
bilities of  sureties  upon  the  bonds  of  the  United  States  officers,  arise  under  the 
laws  of  the  United  States  and  are  within  the  jurisdiction  of  the  United  States 
circuit  courts. ^^  This  rule  has  been  applied  to  an  action  on  the  bond  of  a  United 
States  marshal, '^^   to  an  action  on  the  bond  of  the  clerk  of  the  United   States 


92.    Action  to  enforce  federal  judgment. 

— Metcalf  V.  Watertown,  128  U.  S.  586, 
635,  32  L.  Ed.  543;  Provident  Sav.  Society 
V.   Ford,  114  U.  S.  635,  642,  29  L.  Ed.  261. 

"What  is  a  judgment,  but  a  security  of 
record  showing  a  debt  due  from  one  per- 
son to  another?  It  is  as  much  a  mere  secu- 
rity as  a  treasury  note,  or  a  bond  of  the 
United  States.  If  A  brings  an  action 
against  B,  trover  or  otherwise,  for  the 
withholding  of  such  securities,  it  is  not 
therefore  a  case  arising  under  the  laws  of 
the  United  States,  although  the  whole 
value  of  the  securities  depends  upon  the 
fact  of  their  being  the  obligations  of  the 
United  States.  So  if  A  have  title  to  land 
by  patent  of  the  United  States  and  brings 
an  action  against  B  for  trespass  or  waste, 
committed  by  cutting  timber,  or  by  mining 
and  carrying  away  precious  ores,  or  the 
like,  it  is  not  therefore  a  case  arising  un- 
der the  laws  of  the  United  States.  It  is 
simply  the  case  of  an  ordinary  right  of 
property  sought  to  be  enforced.  A  suit 
on  a  judgment  is  nothing  more,  unless 
some  question  is  raised  in  the  case  (as 
might  be  raised  in  any  of  the  cases  speci- 
fied), distinctly  involving  the  laws  of  the 
United  States — such  a  question,  for  exam- 
ple, as  was  ineffectually  attempted  to  be 
raised  by  the  defendant  in  this  case.  If 
such  a  question  were  raised,  then  it  is 
conceded  it  would  be  a  case  arising  under 
the  laws  of  the  United  States."  Provident 
Sav.  Society  v.  Ford,  114  U.  S.  G35,  641, 
29  L.   Ed.  261. 

The  fact  that  a  suit  is  brought  to  re- 
cover the  amount  of  a  judgment  of  a 
court  of  the  United  States  does  not,  of 
itself,  make  it  a  suit  arising  under  the 
laws  of  the  United  States,  where  the 
plaintiff,  without  raising  by  his  complaint 
any  distinct   question   of  a   federal   nature, 


and  without  indicating,  by  proper  aver- 
ment, how  the  determination  of  any  ques- 
tion of  that  character  is  involved  in  the 
case,  seeks  to  enforce  an  ordinary  right 
of  property,  by  suing  upon  the  judgment 
merely  as  a  security  of  record,  showing 
a  debt  due.  Metcalf  v.  Watertown,  128  U. 
S.  586,  588,  32  L.  Ed.  543;  Provident  Sav. 
Society  v.  Ford,  114  U.  S.  635,  29  L.  Ed. 
261. 

93.  Construction  of  federal  judgment — 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609, 
17  L.  Ed.  886.  See  post,  "Ancillary  Juris- 
diction," V,  C,  4,  e. 

94.  Action  for  real  estate  founded  on  fed- 
eral judgment — Cooke  v.  Avery,  147  U. 
S.   375,   37    L.    Ed.   209. 

95.  Action  on  bond  of  United  States  offi- 
cers.— Sonnentheil  v.  Christian  Moerlein 
Brewing  Co.,  172  U.  S.  401,  405,  43  L.  Ed. 
492;  Feibelman  v.  Packard,  109  U.  S. 
421,  27  L.  Ed.  984;  Backrack  v.  Norton, 
132  U.  S.  337,  33  L.  Ed.  377;  Postmaster- 
General  V.  Early,  12  Wheat.  136,  6  L.  Ed. 
577;  Howard  v.  United  States,  184  U.  S. 
676,  46  L.  Ed.  754;  Reagan  v.  Aiken,  138 
U.  S.  109,  34  L.  Ed.  892;  Bock  v.  Perkins, 
139  U.   S.  628,  35  L.  Ed.  314. 

96.  Action  on  bond  of  United  States 
marshal. — Backrack  v.  Norton,  132  U.  S. 
337,  338,  33  L.  Ed.  377;  Feibelman  v.  Pack- 
ard, 109  U  S.  421,  27  L.  Ed.  984;  Reagan 
V.  Aiken,  138  U.  S.  109,  34  L.  Ed.  892; 
Bock  V.  Perkins,  139  U.  S.  628,  35  L.  Ed. 
314. 

An  action  on  a  marshal's  bond,  against 
him  and  his  sureties,  to  recover  damages 
for  his  wrongful  taking  of  the  goods  of 
the  plaintifif  under  an  attachment  issued 
out  of  the  circuit  court  of  the  United 
States  is  one  arising  under  the  laws  of  the 
United  States,  and  is  therefore  within  the 
jurisdiction    of    the    circuit    court    without 
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court, ^"  and  to  an  action  by  the  postmaster  general  on  a  bond  given  to  him  by 
a  deputy  postmaster. ^^ 

(n)  Suits  against  United  States  Marshal. — A  suit  against  a  marshal  of  the 
United  States  for  acts  done  in  his  official  capacity  is  one  arising  under  the  laws 
of  the  United  States.^^  A  case,  therefore,  depending  upon  the  inquiry  whether 
a  marshal  or  his  deputy  has  rightfully  executed  a  lawful  precept  directed  to  the 
former  from  a  court  of  the  United  States, ^  such  as  an  action  against  a  marshal 
to  recover  the  value  of  a  stock  of  goods  wrongfully  seized  by  him  under  a  writ 
of  attachment, 2  is  within  the  jurisdiction  of  the  federal  courts.  And  the  joinder 
of  another  defendant,  jurisdiction  over  whom  is  dependent  upon  diversity  of  citi- 
zenship, deprives  the  marshal  of  no  right  which  he  otherwise  would  pos- 
sess.3 


any  averment  of  citizenship  of  the  parties. 
Backrack  v.  Norton,  132  U.  S.  337,  338,  33 
L.  Ed.  377;  Feibelman  v.  Packard,  109  U. 
S.  421,  27  L.  Ed.  984. 

97.  Action  on  bond  of  United  States 
clerk. — Howard  v.  United  States,  184  U. 
S.  676,  46  L.  Ed.  754. 

A  suit  upon  the  bond  of  the  clerk  of  the 
United  States  court,  taken  by  the  circuit 
court  in  conformity  with  the  statutes  of  the 
United  States,  depends  upon  the  scope 
and  effect  of  that  bond  and  the  meaning 
of  those  statutes  and  is  therefore  a  suit 
arising  under  the  laws  of  the  United  States. 
Howard  v.  United  States,  184  U.  S.  676, 
46   L.   Ed.   754. 

98.  Action  on  bond  of  deputy  postmas- 
ter.— Postmaster-General  v.  Early,  12 
Wheat.  136,  6  L.  Ed.  577. 

The  postmaster  general  has  authority 
to  take  such  a  bond,  under  the  different 
acts  establishing  and  regulating  the  post- 
office  department,  and  particularly  under 
the  act  of  April  30th,  1810,  ch.  262,  §  29, 
42.  Postmaster-General  v.  Early,  12 
Wheat.   136,  6  L.   Ed.  577. 

The  circuit  courts  of  the  Union  have  ju- 
risdiction, under  the  constitution,  and  the 
acts  of  April  30th,  1810,  ch.  262,  §  29,  and 
of  March  3d,  1815,  ch.  782,  §  4,  of  suits 
brought  in  the  name  of  "the  postmaster 
general  of  the  United  States,"  on  bonds 
given  to  the  postmaster  general,  by  a 
deputy  postmaster,  conditioned  "to  pay 
all  moneys  that  shall  come  to  his  hands 
for  the  postages  of  whatever  is  by  law 
chargeable  with  postage,  to  the  postmas- 
ter general  of  the  United  States  for  the 
time  being,  deducting  only  the  commission 
and  allowances  made  by  law  for  his  care, 
trouble  and  charges,  in  managing  the  said 
office,"  etc.  Postmaster-General  v.  Early, 
12  Wheat.  136,  6  L.  Ed.  577. 

99.  Suits  against  marshal  for  official 
acts. — Sonnentheil  v.  Christian  Moerlein 
Brewing  Co.,  172  U.  S.  401,  405,  43  L. 
Ed.   492. 

,"If  suits  against  a  bank  or  railways 
chartered  by  congress  are  suits  arising 
under  the  laws  of  the  United  States,  as 
was  held  in  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  6  L.  Ed.  204,  and  in  Pacific 
Railroad  Removal  Cases,  115  U.  S.  1,  29 
L.  Ed.  319,  with  even  greater  reason  must 


it  be  considered  that  a  suit  against  a  mar- 
shal of  the  United  States  for  acts  done 
in  his  official  capacity  falls  within  the 
same  category."  Sonnenthiel  v.  Christian 
Moerlein  Brewing  Co.,  172  U.  S.  401,  405, 
43   L.   Ed.  4:2. 

1.  Action  depending  on  whether  marshal 
has  properly  executed  process. — Bock  v. 
Perkins,  139  U.   S.  628,  630,  35   L.  Ed.  314. 

2.  Action  for  value  of  goods  wrongfully 
seized  by  marshal  under  attachment. — 
Sonnentheil  v.  Christian  Moerlein  Brew- 
ing Co.,  172  U.  S.  401,  405,  43  L.  Ed.  492; 
Bock  V.  Perkins,  139  U.  S.  628,  35  L.  Ed. 
314;  Buck  v.  Colbath,  3  Wall.  334,  18  L. 
Ed.  257. 

An  action  against  a  United  States  mar- 
shal for  the  value  of  goods  seized  by  him 
under  a  writ  of  attachment,  and  alleged 
to  have  been  wrongfully  seized,  is  one 
arising  under  the  laws  of  the  United 
States.  Bock  v.  Perkins,  139  U.  S  628, 
35   L.   Ed.  314. 

An  action  by  mortgagees  to  recover  the 
value  of  goods  mortgaged  to  them  which 
had  been  seized,  sold  and  appropriated  by 
the  defendant,  a  United  States  marshal, 
for  other  purposes,  was  held  to  be  remov- 
able to  the  United  States  courts.  Rea- 
gan V.  Aiken,  138  U  S.  109,  34  L.  Ed.  892. 

3.  Effect  of  joinder  of  another  party  as 
defendant  with  marshal — Sonnentheil  v. 
Christian  Moerlein  Brewing  Co.,  172  U. 
S.  401,   405,  43   L.   Ed.  492. 

"The  joinder  of  another  defendant,  ju- 
risdiction over  whom  was  dependent  upon 
diversity  of  citizenship,  deprived  the  mar- 
shal of  no  right  he  otherwise  would  have 
possessed.  Though  there  are  two  de- 
fendants, the  case  was  one,  and  that  a 
case  in  which  the  jurisdiction  was  not  de- 
pendent entirely  upon  the  opposite  par- 
ties to  the  suit  being  citizens  of  different 
states.  Had  two  suits  been  brought,  one 
of  them  would  undoubtedly  have  been  de- 
pendent upon  citizenship,  and  the  other 
a  case  arising  under  the  laws  of  the 
United  States.  But  as  the  plaintiff  chose 
to  join  both  defendants  in  a  single  action, 
jurisdiction  of  that  action  was  not  wholly 
dependent  upon  either  consideration." 
Sonnentheil  v.  Christian  Moerlein  Brew- 
ing Co.,   172  U.  S.  401,  405,  43  L.  Ed.  492. 
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(o)  Suits  for  Refusal  to  Permit  Plaintiff  to  Vote  for  Member  of  Congress. 
— An  action  for  damages  for  wrongful  refusal  by, the  defendants  to  permit  the 
plaintiff  to  vote  at  an  annual  election  for  a  member  of  the  house  of  representa- 
tives, is  one  arising  under  the  constitution  and  laws  of  the  United  States  of 
which  the  circuit  court  of  the  United  States  has  jurisdiction.-* 

(p)  Suits  by  Government  to  Condemn  Land. — A  suit  by  an  officer  of  the 
United  States,  properly  authorized  by  act  of  congress,  to  condemn  land  for  the 
purposes  of  the  government,  is  within  the  jurisdiction  of  the  circuit  court  of  the 
United  States,  as  a  case  arising  under  the  laws  of  the  United  States.^ 

(q)  Cases  ivith  Respect  to  Rights  of  Navigable  Waters. — A  suit  to  enjoin 
municipal  authorities  from  interfering  with  the  erection  of  a  dock  in  public 
navigable  waters,  the  right  to  construct  the  dock  being  based  upon  the  constitu- 
tion of  the  United  States,  acts  of  congress,  and  a  permit  of  the  secretary  of 
war,  may  be  brought  in  the  circuit  court  of  the  United  States  irrespective  of  the 
citizenship  of  the  parties,  since  it  is  one  arising  under  the  constitution  and  laws 
of  the  United  States.^ 

(r)  Cases  Arising  under  Treaties. — The  federal  courts  have  jurisdiction  of  suits 
arising  under  treaties^  A  case  arising  from  or  growing  out  of  a  treaty  is  one 
involving  rights  given  or  protected  by  a  treaty.^ 


4.  Suits  for  refusal  to  permit  vote  for 
member  of  congress. — Swafford  v.  Tem- 
pletion,  1S5  U.  S.  487,  46  L.  Ed.  1005,  reaf- 
firmed in  Stuart  v.  Hauser,  203  U.  S.  585, 
51  L.  Ed.  328;  Wiley  v.  Sinkler,  179  U.  S. 
58,  45  L.  Ed.  84.  See,  also,  Ex  parte  Yar- 
brough,  110  U.  S.  651,  G63,  28  L.  Ed.  274; 
Pope  V.  Williams,  193  U.  S.  621,  633,  48  L. 
Ed.  817;  Giles  v.  Teasley,  193  U.  S.  146, 
166,    48    L.    Ed.    655. 

Where  an  action  is  brought  against  elec- 
tion officers  to  recover  damages  tor  their 
rejection  of  the  plaintifif's  vote  for  a  mem- 
ber of  the  house  of  representatives  of  the 
United  States,  and  the  complaint,  by  al- 
leging that  the  plaintiff  was  at  that  time, 
under  the  constitution  and  laws  of  the 
state  of  South  Carolina,  and  the  consti- 
tution and  laws  of  the  United  States,  a. 
duly  qualified  elector  of  the  state,  this 
shows  that  the  action  is  brought  under 
the  constitution  and  laws  of  the  United 
States.  Wiley  v.  Sinkler,  179  U.  S. '  58, 
64,  45   L.  Ed.  84. 

The  right  to  vote  for  members  of  the 
congress  of  the  United  States  is  not  de- 
rived merely  from  the  constitution  and 
laws  of  the  state  in  which  they  are  chosen, 
but  has  its  foundation  in  the  constitution 
©f  the  United  States.  Wiley  v.  Sii»kler,  179 
U.   S.  58,  62,   45  L.   Ed.   84. 

The  plaintiff  must  show  that  he  is  in  a 
position  to  impugn  the  constitutionality 
of  the  statute;  and  that  he  was  duly  reg- 
istered, or  made  any  application  to  be 
registered.  Wiley  v.  Sinkler,  179  U.  S. 
58,   67,  45  L.   Ed.   84. 

5.  Suits  by  government  to  condemn 
land.— Kohl  v.  United  States,  91  U.  S. 
367  23  L.  Ed.  449.  See.  generally,  the  title 
EMINENT   DOMAIN. 

Where  congress  by  one  act  authorized 
the  secretary  of  the  treasury  to  purchase 
in  the  city  of  Cincinnati  a  suitable  site 
for  a  building  for  the  accommodation  of 
the    United    States    courts    and    for    other 


public  purposes,  and  by  a  subsequent  act 
made  an  appropriation  "for  the  purchase 
at  private  sale,  or  by  condemnation  of 
such  site,"  power  was  conferred  upon  him 
to  acquire,  in  his  discretion,  the  requisite 
ground  by  the  e.xercise  of  the  national 
right  of  eminent  domain;  and  the  proper 
circuit  court  of  the  United  States  had,  un- 
der the  general  grant  of  jurisdiction  made 
by  the  act  of  1789,  jurisdiction  of  the  pro- 
ceedings brought  by  the  United  States  to 
secure  the  condemnation  of  the  ground. 
Kohl-z;.  United  States,  91  U.  S.  367,  23  L. 
Ed.   449. 

6.  Rights  in  navigable  waters. — Cum- 
mings  V.  Chicago,  188  U.  S.  410,  47  L.  Ed. 
525;  Calumet  Grain,  etc.,  Co.  v.  Chicago, 
188  U.  S.  431,  47  L.  Ed.  532,  reaffirmed  in 
Jessup  V.  Trustees,  195  U.  S.  624,  49  L. 
Ed.  349. 

7.  Suits  arising  under  treaties. — Chrys- 
tal  Springs  Land,  etc.,  Co.  v.  Los  Angeles, 
177  U.  S.  169,  44  L.  Ed.  720;  Devine  v.  Los 
Angeles,  202  U.  S.  313,  338.  50  L.  Ed. 
1046;  Filhiol  v.  Maurice,  185  U.  S.  108,  46 
L.  Ed.  827,  reaffirmed  in  Cuelti  v.  Rodri- 
quez,  198  U.   S.  581,  582,  49  L.   Ed.   1172. 

8.  When  case  arises  under  treaty.— 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  37  L.  Ed.  509,  citing  Owings  v.  Nor- 
wood, 5  Cranch  344,  348,  3  L.   Ed.   120. 

A  complaint  in  ejectment  alleged  that 
by  the  5th  amendment  to  the  constitution 
and  by  a  treaty  with  France  the  United 
States  undertook  and  agreed  to  maintain 
the  complainant's  ancestors  and  their 
heirs  in  their  title  to  the  land  in  contro- 
versy, but  that  in  violation  of  this  provi- 
sion, the  defendants  ousted  the  plaintiff  and 
refused  to  surrender  possession  to  them. 
It  was  held  that  the  complaint  did  not 
state  a  cause  of  action  arising  under  the 
constitution  or  laws  of  the  United  States 
or  treaties  made  under  their  authority,  but 
set  out  nothing  more  than  a  mere  wrong- 
ful ouster  by  private  persons,  remediable 
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(s)  Cases  Arising  under  or  Dependent  upon  State  Lazus — aa.  Suits  for  Custody 
of  Infants. — The  custody  and  guardianship  by  the  parent  of  his  child  does  not 
arise  under  the  constitution,  laws  or  treaties  of  the  United  States  and  is  not  de- 
pendent on  them. 9 

bb.  Relief  against  Wharfage  Charges. — A  suit  in  equity  for  relief  against 
exorbitant  rates  of  wharfage  established  by  a  municipal  corporation  which  is 
the  proprietor  of  the  wharves  and  which  professes  to  act  under  the  authority  of 
a  state  law  is  not  one  arising  under  the  constitution  or  laws  of  the  United  States 
so  as  to  be  within  the  jurisdiction  of  the  circuit  courts  of  the  United  States  al- 
though the  rates  of  wharfage  are  graduated  by  the  size  or  tonnage  of  the  ves- 
sel, and  although  the  constitution  of  the  United  States  declares  that  no  state 
shall,  without   the   consent  of   congress,  lay  any   duty  of  tonnage. ^"^ 

cc.  Suits  Involving  Validity  of  Municipal  Organisation. — Where  the  only 
question  involved  in  a  case  is  as  to  the  validity  of  a  city  organization,  the  fed- 
eral courts  have  no  jurisdiction.^^ 

dd.  Suits  to  Recover  Back  Taxes  Paid. — An  action  for  recovery  back  of 
taxes  paid,  in  which  is  asserted  a  claim  of  exemption  from  taxation,  which  claim 
is  not  based  on  any  provision  of  the  federal  constitution  or  laws,  or  upon  any 
treaty,  does  not  arise  under  the  constitution  or  laws  of  the  United  States,  sim- 
ply upon  the  ground  that  the  plaintiff  is  an  institution  of  purely  public  charity.^^ 


in  the  ordinary  court,  and  in  the  proper 
tribunal.  Filhiol  v.  Maurice,  185  U.  S. 
108,  46  L.  Ed.  827,  reaffirmed  in  Cuelti 
V.  Rodriquez,  198  U.  S.  581,  582,  49  L.  Ed. 
1172. 

Where  both  parties  claimed  under  Mex- 
ican grants,  confirmed  and  patented  by  the 
United  States  in  accordance  with  the  pro- 
visions of  the  treaty  of  Guadalupe  Hid- 
algo, and  the  controversy  was  only  as  to 
what  were  the  rights  thus  granted  and 
confirmed,  the  suit  was  not  one  arising 
under  a  treaty  so  as  to  confer  jurisdiction 
on  a  federal  court,  and  where  the  only 
ground  of  federal  jurisdiction  was  the  al- 
legation that  defendant's  claim  of  title 
was  based  in  part  on  certain  acts  of  the 
legislature  of  the  state,  which  attempted 
to  transfer  to  it,  as  alleged,  the  title  held 
by  complainant's  grantors  at  the  time  of 
their  passage,  the  court  would  not  retain 
jurisdiction  when  an  answer  was  filed  by 
defendant  denying  the  allegations,  and 
disclaiming  any  title  or  claim  of  title  not 
held  by  it  before  the  passage  of  the  acts. 
Chrystal  Springs  Land,  etc.,  Co.  v.  Los 
Angeles,  177  U.  S.  169,  44  L.  Ed.  720;  De- 
vine  V.  Los  Angeles,  202  U.  S.  313,  338, 
50   L.   Ed.   1046. 

In  Devine  v.  Los  Angeles,  202  U.  S. 
313,  334,  50  L.  Ed.  1046,  the  court  said:  "We 
are  of  opinion  that,  as  a  bill  to  quiet  title, 
the  jurisdiction  of  the  circuit  court  cannot 
be  sustained  by  reason  of  the  allegations 
that  defendant's  adverse  claims  are  based 
on  an  erroneous  construction  of  the  treaty 
of  Guadalupe  Hidalgo,  the  act  of  March 
3,  1851,  and  the  acts  of  the  legislature  of 
California,  and  ordinances  and  charters  of 
the  city  of  Los  Angeles,  enumerated,  as 
clearly   shown   hereafter." 

9.  Parent  and  child. — In  re  Burrus,  136 
U  S.  586,  596,  34  L.  Ed.  500.  See.  gener- 
ally,   the    title    PARENT    AND    CHILD. 


10.    Relief    against   wharfage    charges. — 

Transportation  Co.  v.  Parkersburg,  107  U 
S.   691,   27   L.    Ed.    584. 

"The  gravamen  of  the  bill  is  really  noth- 
ing but  a  complaint  against  exorbitant 
rates  of  wharfage.  These  rates  are  estab- 
lished by  a  municipal  body,  itself  the  pro- 
prietor of  the  wharves,  and  professing  to 
act  under  the  authority  of  state  law.  It 
cannot  be  supposed  that  the  law  author- 
izes exorbitant  charges  to  be  made;  but 
whether  the  charges  exacted  are  exorbi- 
tant or  not  can  only  be  determined  by  that 
law.  It  is  clear,  therefore,  that  the  com- 
plainant in  filing  its  bill  in  the  United 
States  court  on  the  ground  that  the  wharf- 
age complained  of  is  in  violation  of  the 
constitution  or  laws  of  the  United  States, 
has  totally  misconceived  its  rights,  and  the 
proper  means  of  obtaining  redress.  Un- 
less it  has  some  other  ground  for  coming 
into  the  federal  court,  it  must  seek  redress 
in  the  state  courts;  and  whether  the  ques- 
tion of  reasonableness  of  wharfage  is  sub- 
mitted to  the  determination  of  the  one  fo- 
rum or  the  other;  it  is  only  determinable 
by  the  laws  of  the  state  within  whose  ju- 
risdiction the  wharf  is  situated.  Since  the 
parties  are  all  citizens  of  West  Virginia, 
and  since  the  case  cannot  be  sustained  as 
one  'arising  under  the  constitution  or  laws 
of  the  United  States,'  there  was  no  error 
in  the^^decree  dismissing  the  bill  of  com- 
plaint." Transportation  Co.  v.  Parkers- 
burg, 107  U.  S.  691,  707,  27  L.  Ed  584 
See,  generally,  the  title  WHARVES. 

11.  Municipal  corporations. — McCain  v 
Des  Moines,  174  U.  S.  168,  177,  43  L  Ed' 
936. 

12.  Recovery  back  of  taxes,  where  plain- 
tiff claims  exemption.— Montana  Catholic 
Missions  v.  Missoula  County  200  U  S 
118,   126,  50   L.   Ed.   398. 

For  the  purpose  of  defraying  the  ex- 
penses of  conducting  the  missionary  work 
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ee.  Suits  to  Enjoin  Tax  on  Bridge  Authorized  by  Congress. — A  suit  to  enjoin 
a  tax  on  a  bridge  constructed  under  authority  of  an  act  of  congress,  cannot  be 
brought  in  the  federal  courts,  as  one  arising  under  the  laws  of  the  United  States, 
where  it  was  not  denied  that  the  tax  is  illegal,  but  the  only  objection  is  as  to  the 
method  of  assessment. ^^ 

(2)  Suits  hetzvcen  Citizens  of  Different  States — (a)  General  Rules — aa.  Con- 
stitutional and  Statutory  Provisions. — The  constitution  extends  the  judicial  power 
of  the  United  States  to  "controversies  between  citizens  of  different  states. "i* 
The  original  judiciary  act  conferred  jurisdiction  upon  the  federal  courts  "in 
suits  between  a  citizen  of  the  state  where  the  suit  is  brought,  and  a  citizen  of 
another  state. "^^  By  the  act  of  congress  of  March  3,  1875,  the  jurisdiction  of 
the  circuit  courts  was  extended  to  controversies  between  citizens  of  diTerent 
states,  the  statute  using  the  very  words  of  the  constitution  and  thus  avoiding  the 
embarrassments  that  frequently  arose  under  the  earlier  act.^^ 


among  the  Indians,  a  Catholic  missionary- 
society,  with  the  consent  of  the  Indians 
and  the  acquiescence  of  the  United  States 
government,  acquired  a  band  of  cattle, 
which  it  maintained  upon  the  reservation 
ot  the  Flathead  Indians  in  the  state  of 
Montana.  The  entire  proceeds  of  this 
cattle  business  was  used  for  the  benefit 
of  the  Indians.  A  county  of  the  state  of 
Montana  levied  a  tax  upon  the  cattle 
which,  in  order  to  prevent  the  seizure  and 
sale,  the  missionary  society  paid.  It  was 
held  that  a  suit  to  recover  back  the  tax 
thus  paid  was  not  one  arising  under  the 
constitution  or  laws  of  the  United  States 
and  that  the  federal  courts  had  no  juris- 
diction. Montana  Catholic  Missions  v. 
Missoula,  200  U.  S.  118,  126m,  50  L.  Ed. 
398. 

The  fact  that  the  proceeds  of  the  cat- 
tle business  is  devoted  to  the  benefit  of  the 
Indians,  does  not  make  them  the  beneficial 
owners  thereof,  nor  show  that  the  society 
is  made  use  of  by  the  United  States  as  a 
means  of  carrying  out  its  obligation  to 
the  Indians  under  the  constitution  and 
laws  of  the  United  States.  Montana  Cath- 
olic Missions  v.  Missoula  County,  200  U. 
S.  118,  50  L.  Ed.  398. 

"This  pleading  seems  simply  to  be  a 
claim  that  the  plaintiff  is  exempt  from  tax- 
ation on  the  cattle  which  it  owns,  because 
it  is  an  institution  of  purely  public  charity, 
and  it  would  seem  from  that  fact  that  it 
was  claiming  such  exemption  under 
some  act  of  the  state  of  Montana, 
and  that  its  right  to  recover  back 
these  taxes  depended  upon  a  statute 
of  that  state.  There  is  no  provision  in 
the  federal  constitution,  neither  is  there 
any  federal  law,  nor  any  treaty  between 
the  United  States  and  the  Indians,  that 
is  referred  to  in  complaint,  and  it  is  not 
averred  therein  that  the  claim  of  the  plain- 
tif?  to  be  exempt  from  taxation  is  founded 
upon  any  constitutional  provision  or  law 
or  treaty  of  the  United  States.  It  cannot 
be  assumed,  from  any  averment  in  the 
complaint,  that  the  alleged  right  of  a  pri- 
vate owner  of  property  to  be  exempt  from 
taxation  thereon,  because  it  was  devoted 
to  purposes  of  charity  among  the  Indians, 
was    founded    upon    any    federal    ground. 


On  the  contrary,  it  would  seem  to  be  plain 
that  it  was  based  upon  some  statute  of 
the  state  wherein  the  tax  was  imo'->sed 
and  collected  which  exempted  from  state 
taxation  property  wholly  devoted  to  char- 
ity. The  case  is,  therefore,  not  one  which 
from  the  subject  matter  of  the  controversy 
is  apparently  and  in  its  essence  of  a  fed- 
eral nature,  or  one  that  involved  any  of 
the  foregoing  questions  of  fed^i-al  riglt." 
Montana  Catholic  Missions  v.  Missouia 
County,  200  U.   S.   118,   126,  50  L.   Ed.  398. 

13.  Suit  to  enj'^in  tax  on  bridge  author- 
ized by  congress. — St.  Joseph,  etc.,  R.  Co. 
V.  Steele,  167  U.  S.  659,  42  L.  Ed.  315. 

A  railroad  company  was  authorized  by 
act  of  congress  to  erect  a  bridge  across 
the  Missouri  river  to  be  used  for  carrymg 
the  trains  of  a  railroad  company  and  ve- 
hicles and  passengers  paying  toll.  It  was 
held  that  a  suit  by  the  railroad  company 
to  enjoin  the  assessment  and  levy  of  a 
tax  of  the  county  or  township  authorities 
of  the  county  in  which  the  bridge  was  sit- 
uated wherein  it  was  contended  that  the 
bridge  was  a  part  of  the  railroad,  and  as 
such  only  taxable  by  the  state  board  of 
railroad  assessors,  and  could  not  be  taxed 
by  the  county  as  a  toll  bridge  for  local 
purposes,  was  not  one  within  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States,  the  parties  being  citizens  of  the 
same  state.  St.  Joseph,  etc.,  R.  Co.  v. 
Steele,  167  U.  S-  659,  42  L.  Ed.  315. 

14.  Constitutional  pr'^"ision. — Art.  3,  § 
2;  Ober  v.  Gallagher,  93  U.  S.  199,  204, 
23  L.  Ed.   829. 

A  citizen  of  one  state  has  the  constitu- 
tional right  to  sue  a  citizen  of  another 
state  in  the  courts  of  the  United  States, 
instead  of  resorting  to  a  state  tribunal. 
Payne  v.  Hook,  7  Wall.  425,  429,  19  L. 
Ed.  260;  Cohens  v.  Virginia,  6  Wheat. 
264,   378,   5  L.   Ed.   257. 

15.  Original  judiciary  act. — Ober  v.  Gal- 
lagher, 93  U.  S.  199,  204,  23  L.  Ed.  829; 
Cohens  v.  Virginia,  6  Wheat.  264,  378,  5 
L.  Ed.  257;  Hornthall  v.  The  Collector, 
9  Wall.  560,  19  L.  Ed.  560;  Gaines  v. 
Fuentes,  92  U.  S.  10,  18,  23  L.  Ed.  524; 
Brown  v.  Keene,  8  Pet.  112,  8  L.  Ed.  885. 

16.  Present  statute. — Ober  v.  Gallagher, 
93  U.  S.  199,  204,  23  L.  Ed.  829;  Hotel  Co. 
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bb.  Reason  for  Federal  Jurisdiction. — The  object  of  the  provisions  of  the 
constitution  and  statutes  of  the  United  States,  in  conferring  upon  the  circuit 
courts  of  the  United  States  jurisdiction  of  controversies  between  citizens  of 
different  states  of  the  Union,  or  between  citizens  of  one  of  the  states  and  ahens, 
was  to  secure  a  tribunal  presumed  to  be  more  impartial  than  a  court  of  the 
state  in  which  one  of  the  litigants  resides. ^'^ 

cc.  Power  of  Congress  to  Extend  Jurisdiction. — As  the  constitution  imposes 
no  limitation  upon  the  class  of  cases  involving  controversies  between  citizens  of 
different  states,  to  which  the  judicial  power  of  the  United  States  may  be  ex- 
tended, congress  may  provide  for  bringing,  at  the  option  of  either  of  the  parties, 
all  such  controversies  within  the  jurisdiction  of  the   federal  judiciary. ^^ 

dd.  What  Constittites  a  Controversy. — A  controversy  between  citizens  is  in- 
volved in  a  suit  whenever  any  property  or  claim  of  the  parties,  capable  of  pe- 
cuniary estimation,  is  the  subject  of  litigation  and  is  presented  by  the  pleadings 
for  judicial  determination.^^     By  the  term  "controversies"  is  intended  the  claims 


V.  Wade,  97  U.  S.  13,  16,  24  L.  Ed.  917; 
Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  252, 
256,  50  L.  Ed.  178;  Illinois  Cent.  R.  Co. 
V.  Adams,  180  U.  S.  28,  34,  45  L.  Ed.  410; 
Kinney  v.  Columbia  Sav.,  etc.,  Ass'n,  191 
U.  S.  78,  80,  48  L.  Ed.  103;  Texas  &  Pac. 
R.  Co.  V.  Cody,  166  U.  S.  606,  609,  41  L. 
Ed.  1132;  Mitchell  v.  Harmony,  13  How. 
115,  14  L.  Ed.  75;  Ex  parte  Clarke,  100 
U.  S.  399,  408,  25  L.  Ed.  715;  McArthur 
V.  Scott,  113  U.  S.  340,  342,  28  L.  Ed.  1015; 
Smith  V.  McKay,  161  U.  S.  355,  359,  40  L. 
Ed.  731;  Waite  v.  Santa  Cruz,  184  U.  S. 
302,  325,  46  L.  Ed.  552;  Warner  v.  Searle, 
etc.,  Co.,  191  U.  S.  195,  205,  48  L.  Ed.  145; 
Thomas  v.  Board  of  Trustees,  195  U.  S. 
207,  210,  49  L.  Ed.  160;  Anderson  v. 
Watt,   138    U.    S.   694,   707,   34   L.   Ed.   1078. 

Where  diverse  citizenship  exists,  and 
the  statutory  amount  is  in  controversy, 
the  courts  of  the  United  States  have  juris- 
diction. Warner  v.  Searle,  etc.,  Co.,  191 
U.  S.  195,  205,  48  L.  Ed.  145. 

The  judicial  power  of  the  United  States 
and  the  original  jurisdiction  of  the  circuit 
courts,  whatever  may  be  ordained  by  state 
legislation,  extends  to  suits  in  which  there 
is  a  controversy  between  citizens  of  dif- 
ferent states.  Madisonville  Traction  Co. 
V.  St.  Bernard  Min.  Co.,  196  U.  S.  239,  255, 
49  L.  Ed.  462;  Interior  Construction,  etc., 
Co.  V.  Gibney,  160  U.  S.  217,  219,  40  L. 
Ed.   401. 

Where  the  jurisdiction  of  the  courts  of 
the  United  States  depends  upon  the  citi- 
zenship of  the  parties,  it  has  reference  to 
the  parties  as  persons.  Amory  v.  Amory, 
95  U.   S.   186,   187,  24  L.   Ed.   428. 

In  Sweeney  v.  Carter  Oil  Co.,  199  U.  S. 
252,  256,  50  L.  Ed.  178,  it  was  said:  "We 
do  not  feel  warranted  in  construing  the 
words  'controversy  between  citizens  of 
different  states'  to  mean  'controversy  be- 
tween citizens  of  the  same  state  and  citi- 
zens of  another  state,'  and  unless  that  is 
done  this  judgment  must  be  reversed." 

17.  Reason  for  federal  jurisdiction. — Bar- 
row Steamship  Co.  v.  Kane,  170  U.  S. 
100,  111,  42  L.  Ed.  964;  Removal  Cases, 
100  U.  S.  457,  480,  25  L.  Ed.  :^<d?,\  Pease  v. 
Peck,  18  How.  595,  15  L.  Ed.  518. 


The  theory  upon  which  jurisdiction  is 
conferred  on  the  courts  of  the  United 
States,  in  controversies  between  citizens 
of  different  states,  has  its  foundation  in 
the  supposition  that,  possibly  the  state 
tribunal  might  not  be  impartial  between 
their  own  citizens  and  foreigners.  Pease 
V.   Peck,   18   How.  595,  599,    15   L.   Ed.   518. 

The  object  of  extending  the  judicial 
power  to  controversies  between  citizens 
of  different  states  was,  to  establish  a  com- 
mon and  impartial  tribunal,  equally  re- 
lated to  both  parties,  for  the  purpose  of 
deciding  between  them.  Removal  Cases, 
100    U.    S.    457,    480,    25    L.    Ed.    593. 

18.  Power  of  congress  to  extend  juris- 
diction.— Gaines  v.  Fuentes,  92  U.  S.  10, 
18,  23  L.  Ed.  524;  Ellis  v.  Davis,  109  U.  S. 
485,  498,  27  L.  Ed.  1006. 

In  cases  where  the  judicial  power  of 
the  United  States  can  be  applied  only  be- 
cause they  involve  controversies  between 
citizens  of  different  states,  it  rests  with 
■congress  to  determine  at  what  time  and 
upon  what  conditions  the  power  may  be 
invoked — whether  originally  in  the  federal 
court,  or  after  suit  brought  in  the  state 
court;  and,  in  the  latter  case,  at  what  stage 
of  the  proceedings — whether  before  issue 
or  trial  by  removal  to  a  federal  court,  or 
after  judgment  upon  appeal  or  writ  of 
error.  Gaines  v.  Fuentes,  92  U.  S.  10,  23 
L.  Ed.  524. 

19.  What  constitutes  a  controversy. — 
Gaines  z'.  Fuentes,  92  U.  S.  10,  20,  23  L. 
Ed.  524;  Boom  Co.  v.  Patterson,  98  U.  S. 
403,  407,  25  L.  Ed.  206;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  255,  49  L.  Ed.  462;  Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  45  L. 
Ed.  410;  Searl  v.  School  District  (No. 
2).  124  U.  S.  197,  199,  31  L.  Ed.  415.  See, 
also,  the  titles  ACTIONS,  vol.  1,  p.  101; 
REMOVAL  OF  CAUSES. 

The  term  "controversies"  as  here  used 
refers  to  such  only  as  are  of  a  civil  as 
distinguished  from  those  of  a  criminal  na- 
ture. Ex  parte  Clarke,  100  U.  S.  399,  408, 
25  L.  Ed.  715. 

The  use  of  the  word  "controversies"  as 
in    contradistinction   to   the   word   "cases," 
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or  contentions  of  litigants  brought  before  the  courts  for  adjudication  by  regular 
proceedings  established  for  the  protection  or  enforcement  of  rights,  or  the  pre- 
vention, redress,  or  punishment  of  wrongs.  Whenever  the  clami  or  contention 
of  a  party  takes  such  a  form  that  the  judicial  power  is  capable  of  acting  upon 
it,  then  it  has  become  a  case  or  controversy.-'^ 

ee.  Jurisdiction  as  Affected  by  Character  of  5ui7.— General  Rule.— As  a  gen- 
eral rule,  the  circuit  courts  have  jurisdiction  of  all  suits  of  a  civil  nature  in  com- 
mon law'  or  equity,  where  the  parties  are  citizens  of  different  states,  irrespective 
of  the  nature  of  the  controversy  or  relief  sought.21 


and  the  omission  of  the  word  "all"  in  re- 
spect of  controversies,  left  it  to  congress 
to  define  the  controversies  over  which  the 
courts  it  was  empowered  to  ordain  and 
establish  might  exercise  jurisdiction,  and 
the  manner  in  which  it  was  to  be  done. 
Stevenson  v.  Fain,  195  U.  S.  165,  167,  49 
L.  Ed.  142;  Ex  parte  Wisner,  203  U.  S. 
449,  459,   51  L.  Ed.  264. 

A  direct  civil  proceeding,  expressly  au- 
thorized by  an  act  of  congress,  in  the  name 
of  the  interstate  commerce  commission, 
and  under  the  direction  of  the  attorney 
general  of  the  United  States  against  a 
witness  so  refusing  to  testify,  before  the 
commission,  to  compel  him  to  give  evi- 
dence, is  a  controversy  of  which  cogni- 
zance could  be  taken  by  any  court  estab- 
lished by  congress  to  receive  the  judicial 
power  of  the  United  States.  Interstate 
Commerce  Commission  v.  Brimson,  1^54 
U.  S.  447,  470,  38  L.  Ed.  1047;  Interstate 
Commerce  Commission  v.  Baird,  194  U. 
S.  25,  38,  46  L.   Ed.   860. 

20.  Smith  V.  Adams,  130  U.  S.  167,  173, 
32  L.  Ed.  895;  La  Abra  Silver  Min.  Co. 
V.  United  States,  175  U.  S.  423,  456,  44  L. 
Ed.  223;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447.  38  L.  Ed. 
1047;  Interstate  Commerce  Commission 
V.    Baird,   194   U.    S.   25,   38,   46   h.   Ed.   860. 

"Cases  arising  under  constitution  and 
laws,"  see  ante,  "Cases  Arising  under 
Constitution,  Laws,  or  Treaties,"  VII,  C, 
4,  b,  (1). 

"Suits  at  law  and  in  equity." — See  post, 
"Civil  Suits  at  Law  and  in  Equity,"  VII, 
C,  4,  a. 

21.  Jurisdiction  as  affected  by  nature 
of  suit  or  action. — Pope  z'.  Louisville,  etc., 
R.  Co.,  173  U.  S.  573,  576.  43  L.  Ed.  814; 
Cohens  v.  Virginia,  6  Wheat.  264,  5  L. 
Ed.  257;  Dodge  v.  Woolsey.  18  How. 
331,  15  L.  Ed.  401;  Madisonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.,  196  U.  S. 
239,  252,  49   L.   Ed.   462. 

Rights  conferred  by  state  laws  may,  in  a 
proper  case,  as  where  there  is  diverse  citi- 
zenship, be  enforced  in  the  federal  courts. 
Ex  parte  McNiel,  13  Wall.  236,  243,  20  L. 
Ed.  624;  Railwav  Co.  v.  Whitton,  13  Wall. 
270,  286,  20  L.  Ed.  571. 

In  the  exercise  of  that  power  a  circuit 
court  of  the  United  States,  sitting  within 
the  limits  of  a  state  and  having  jurisdic- 
tion of  the  parties,  is,  .for  every  practical 
purpose,  a  court  of  that  state.  Its  func- 
tion, under  such  circumstances,  is  to  en- 
force the  rights  of  parties  according  to  the 


law  of  the  state,  taking  care,  always,  as 
the  state  courts  must  take  care,  not  to  in- 
fringe any  right  secured  by  the  consti- 
tution and  the  laws  of  the  United  States. 
Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S-  239,  255,  49  L.  Ed.  462. 

Diversity  of  citizenship  confers  juris- 
diction, irrespective  of  the  cause  of  action. 
Pope  V.  Louisville,  etc.,  R.  Co.,  173  U.  S. 
573,   576,  43    L.   Ed.   814. 

"It  may  be  laid  down  as  a  general  prop- 
osition that,  wherever  a  citizen  of  a  state 
can  go  into  the  courts  of  a  state  to  de- 
fend his  property  against  the  illegal  act 
of  its  officers,  a  citizen  of  another  state 
may  invoke  the  jurisdiction  of  the  federal 
courts  to  maintain  a  like  defense.  A  state 
cannot  tie  up  a  citizen  of  another  state, 
having  property  rights  within  its  terri- 
tory invaded  by  authorized  acts  of  its  own 
officers,  to  suits  for  redress  in  its  own 
courts.  Given  a  case  where  a  suit  can  be 
maintained  in  the  courts  of  the  state  to 
protect  property  rights,  a  citizen  of  an- 
other state  may  invoke  the  jurisdiction  of 
the  federal  courts.  Cowles  v.  Mercer 
County,  7  Wall.  118,  19  L.  Ed.  86;  Lincoln 
County  V.  Luning,  133  U.  S.  529,  33  L.  Ed. 
766;  Chicot  County  v.  Sherwood,  148  U. 
S.  529,  37  L.  Ed.  546."  Reagan  v.  Farm- 
ers' Loan,  etc.,  Co.,  154  U.  S.  362,  391,  38 
L.   Ed.   1014. 

A  nonresident  complainant  can  ask  no 
greater  relief  in  the  courts  of  the  United 
States  than  he  could  obtain  were  he  to 
resort  to  the  state  courts.  If,  in  the  lat- 
ter courts,  equity  would  afiford  no  relief, 
neither  will  it  in  the  former.  Ewing  v. 
St.   Louis,  5  Wall.  413,   18   L.   Ed.  657. 

"It  was  certainly  intended  to  give  to 
suitors,  having  a  right  to  sue  in  the  cir- 
cuit court,  remedies  coextensive  with  that 
right;  these  remedies  would  not  be  so,  if 
any  proceedings,  under  an  act  of  state 
legislation,  to  which  the  plaintiff  was  not  a 
party,  exempting  a  person  of  such  state 
from  suit,  could  be  pleaded  to  abate  a 
suit  in  the  circuit  court."  Suydam  ?;. 
Broadnax,   14   Pet.   67,   10    L.   Ed.   357. 

Equity  jurisdiction. — As  to  equity  juris- 
diction of  federal  courts,  see  the  title 
EQUITY. 

A  suit  to  remove  cloud  from  title  may 
be  brought  in  the  federal  courts  between 
citizens  of  different  states.  Clark  v.  Smith, 
13  Pet.  195,  10  L.  Ed.  123;  Dick  v.  For- 
aker.   155   U.   S.   404,   410,   39   L.   Ed.   201. 

The  state  of  Kentucky  has  an  undoubted 
power   to  regulate   and   protect  individual 
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ff.  Motive  as  Affecting  Jurisdiction. — When  a  citizen  of  one  state  has  a  cause 
of  action  against  a  citizen  of  another  state  which  he  may  prosecute  lawfuUy  in 
a  federal  court,  and  when  the  suit  is  free  from  fraud  or  coUusion,  his  motive 
in  preferring  a   federal  tribunal  is  immaterial. -- 

gg.  Right  to  Decide  All  Issues  Involved. — When  a  federal  court  acquires  ju- 
risdiction of  a  controversy  by  reason  of  the  diverse  citizenship  of  the  parties, 
then  it  may  dispose  of  all  the  issues  in  the  case,  determining  the  rights  of  parties 
under  the  same  rules  or  principles  that  control  when  the  case  is  in  the  state 
court. 23 

(b)  Who  Are  "Citizens  of  Different  States" — aa.  Who  Are  Citizens — (aa)  In 
General. — All  persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the  state 
wherein  they  reside.-'* 

(bb)  Residence  Distinguished  from  Citizenship. — Residence  and  citizenship 
are  wholly  different  things  within  the  meaning  of  the  constitution  and  laws  de- 
fining and  regulating  the  jurisdiction  of  the  circuit  courts  of  the  United  States, 
and  a  mere  averment  of  residence  in  a  particular  state  is  not  an  averment  of 
citizenship   for    the    purpose    of    jurisdiction.^^      This    rule    is    unaffected    by 


rights  to  her  soil,  and  to  declare  what 
shall  form  a  cloud  on  titles;  and  having 
so  declared,  the  courts  of  the  United 
States,  by  removing  such  cloud,  are  only 
applying  an  old  pratice  to  a  new  equity 
created  by  the  legislature,  having  its  or- 
igin in  the  peculiar  condition  of  the  coun- 
try. The  unappropriated  lands  of  the  state 
of  Kentucky  have  been  opened  to  entry 
and  grant,  at  a  very  cheap  rate,  which  pol- 
icy has  let  in  abuses;  the  clouds  upon  old 
titles,  by  the  issuance  of  new  patents  for 
the  same  lands,  were  the  consequence;  and 
the  citizens  of  other  states  are  entitled 
to  come  into  the  courts  of  the  United 
States,  to  have  their  rights  secured  to 
them  by  the  statute  of  Kentucky  of  1796. 
Clark  V.  Smith,  1.3  Pet.  195.  10  L.  Ed.  123. 

Suits  to  set  aside  fraudulent  sales  of 
infant's  land. — Suit  in  equity  to  set  aside 
fraudulent  sale  of  infant's  lands  made  by 
guardian  under  authority  of  the  probate 
court  of  the  state,  the  parties  being  citi- 
zens of  different  states,  may  be  brought 
in  the  United  States  circuit  court.  Arrow- 
smith  V.  Gleason,  129  U.  S.  86,  32  L.  Ed. 
G30. 

Suit  to  enforce  lien  for  street  assess- 
ments.— The  statutes  of  Ohio  give  to  the 
local  authorities  of  cities  and  incorporated 
villages  power  to  make  various  improve- 
ments in  streets,  etc.,  and  to  assess  the 
proportionate  expense  thereof  upon  the 
lots  fronting  thereon,  which  is  declared 
to  be  a  lien  upon  the  property.  The  city 
council  of  Toledo  directed  certain  im- 
provements to  be  made,  and  contracted 
with  two  persons  (one  of  whom  purchased 
the  right  of  the  other)  to  do  the  work, 
and  authorized  them  to  collect  the  amount 
due  upon  the  assessments.  The  contractor 
who  executed  the  work,  and  who  was 
a  citizen  of  another  state,  filed  a  bill  upon 
the  equity  side  of  the  circuit  court  to  en- 
force this  lien.  The  court  had  jurisdic- 
tion of  the  case.  Fitch  v.  Creighton,  24 
How.  159,  16  L.  Ed.  596. 


Suits  for  divorce  or  alimony. — The  fed- 
eral courts  have  no  jurisdiction  of  suits 
for  divorce  and  alimony,  either  as  an  origi- 
nal proceeding  in  chancery,  or  as  incident 
to  a  divorce  a  vinculo,  or  to  one  for  bed 
and  board.  Barber  v.  Barber,  21  How. 
582,  16  L.  Ed.  226.  See,  generally,  the  title 
DIVORCE   AND   ALIMONY. 

22.  Motive  as  affecting  jurisdiction. — 
Chicago  V.  Mills,  204  U.  S.  321,  330,  51  L. 
Ed.  504;  Blair  v.  Chicago,  201  U.  S.  400, 
50  L.  Ed.  801;  Smithers  v.  Smith,  204  U. 
S.  632,  644,  51   L.   Ed.  656. 

23.  Right  to  decide  all  issues  involved. 
— Owensboro  Waterworks  Co.  v.  Owens- 
boro,  200  U.  S.  38,  46,  50  L.  Ed.  361. 

24.  Who  are  citizens — In  general. — 
Railroad   Co.   v.   Koontz,   104   U.   S.   5,    12, 

26  L.    Ed.    643.      See,    generally,    the  'title 
CITIZENSHIP,  vol.  3,  p.   78S. 

25.  "Residence"  distinguished  from  "citi- 
zenship."— Brown  v.  Keene,  8  Pet.  112, 
116,  8  L.  Ed.  885;  Bingham  v.  Cabot,  3 
Dall.  382,  1  L.  Ed.  646;  Abercrombie  v. 
Dupuis,  1  Cranch  343,  2  L.  Ed.  129;  Rob- 
ertson V.  Cease,  97  U.  S.  646,  648,  24  L.  Ed. 
1057;  Parker  v.  Overman,  18  How.  137, 
15  L.  Ed.  318;  Steigleder  v.  McQuesteni 
198  U.  S.  141,  143,  49  L.  Ed.  986;  Ever- 
hart  V.  Huntsville  College,  120  U.  S.  223 
30  L.  Ed.  623;  Turner  v.  Bank,  4  Dall' 
8,  1  L.  Ed.  718;  Shaw  v.  Quincy  Min  Co 
145  U.  S.  444,  447,  36  L.  Ed.  768;  Grace 
V.  American  Cent.   Ins.  Co.,  109  U.  S.  278 

27  L.  Ed.  932;     Timmons  v.  Elvton   Land 
Co..  139  U.   S.  378,  35  L.  Ed.  195;     Denny 
V.    Pironi,   141   U.    S.    121,   35   L.    Ed.    657; 
Southern    Pac.    Co.    v.    Denton,    146    U    S 
202,    205.    36    L.    Ed.    943:      Sun    Printing, 
etc.,  Ass'n    v.  Edwards,  194  U.  S.  377    382 
48   L.   Ed.   1027;     Mexican  Cent.   R.  Co    v 
Duthie,  189  U.  S.  76,  47  L.  Ed.  715;  Home 
V.  Hammond  Co.,  155  U.  S.  393,  39  L.  Ed 
197;  Union  Mut.  Life  Ins.  Co.  v.  Kirchofif 
169   U.    S.    103,   111,   42   L.   Ed.   677;    Conti- 
nental  Ins.   Co.  V.   Rhoads.   119  U.   S    237 
30    L.    Ed.  380;  Menard  r.  Goggan,  121  U  S' 
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the  provisions  of  the  fourteenth  amendment  declaring  that  "all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof,"  are 
citizens  of  the  United  States,  and  of  the  state  wherein  they  reside.26 

(cc)  States  as  Citizens. — A  state  is  not  a  citizen,  and,  under  the  judiciary  acts 
of  the  United  "States,  it  is  well  settled  that  a  suit  between  a  state  and  a  citizen  or  a 
corporation  of  another  state  is  not  between  citizens  of  different  states;  and  that 
the  circuit  court  of  the  United  States  has  no  jurisdiction  of  it,  unless  it  arises 
under  the  constitution,  laws  or  treaties  of  the  United  States. 2" 

(dd)  Slaves  as  Citizens. — It  was  held  that  a  free  negro  of  the  African  race, 
whose  ancestors  were  brought  to  this  country  and  sold  as  slaves,  was  not  a 
citizen  of  a  state  in  which  he  resided  within  the  meaning  of  the  constitution  of 
the  United  States  extending  the  judicial  power  of  suits  between  citizens  of  dif- 
ferent states. 2^ 

bb.  What  Are  States  within  Constitution — (aa)  District  of  Columbia. — A 
citizen  of  the  District  of  Columbia  cannot  be  a  party  to  a  suit  in  the  federal 
courts,  where  the  sole  ground  upon  which  the  jurisdiction  of  those  courts  is  in- 
voked is  that  of  diversity  of  citizenship.^^ 


253,  30  L.  Ed.  914;  Anderson  v.  Watt,  138 
U.  S.  694,  702,  34  L.  Ed.  1078;  Galveston, 
etc.,  Co.  V.  Gonzales,  151  U.  S.  496,  38  L. 
Ed.  248.  See,  also,  the  title  CITIZEN- 
SHIP, vol.  3,  p.  795. 

In  Steigleder  v.  McQuestion,  198  U.  S. 
141,  143,  49  L.  Ed.  986,  it  was  held  that 
the  evidence  warranted  the  conclusion 
that  the  plaintiff  was,  for  many  years  prior 
to  the  commencement  of  the  action,  a 
citizen  of  Massachusetts,  and  her  residence 
in  the  state  of  Washington,  at  and  before 
the  suit  was  brought,  not  being  shown  to 
be  otherwise  than  temporary  without  any 
fixed  purpose  to  abandon  citizenship  in 
Massachusetts,  it  sufficiently  appeared 
From  the  record  that  she  was,  when  the 
suit  was  brought,  a  citizen  of  Massachu- 
setts. 

In  Reynolds  v.  Adden,  136  U.  S.  348,  36 
L.  Ed.  360,  the  plaintiff  had  become  the 
surety  of  an  assignee  in  bankruptcy  in 
the  state  of  Massachusetts,  and  in  those 
proceedings  he  described  himself  as  re- 
siding in  that  state.  It  was  held  that  he 
might  have  been  a  temporary  resident  of 
Massachusetts  and  yet  a  citizen  of  another 
state,  and  hence  there  could  be  no  estop- 
pel to  show  that  he  was  a  citizen  of  a 
state  other  than  Massachusetts. 

The  facts  that  the  party  and  his  wife 
were  residents  of  Louisiana  for  more  than 
two  years  before  the  commencement  of 
the  suit;  that  he  was  absent  only  once, 
on  a  visit  to  a  watering  place,  that  he 
resided  the  greater  part  of  the  time  on  a 
plantation  which  he  claimed  as  his  own; 
that  he  constructed  upon  it  a  more  secure 
and  comfortable  dwelling  house;  that  he 
observed  to  a  witness  that  he  considered 
himself  a  resident — are  sufficient  to  jus- 
tify the  circuit  court  of  Louisiana  in  ex- 
ercising jurisdiction  in  a  suit  brought 
against  that  party  by  a  citizen  of  Mis- 
souri. Shelton  v.  Tiffin,  6  How.  163,  12 
L.    Ed.   387. 

26.  Rule  unaffected  by  fourteenth  amend- 
ment.— Shaw   V.    Quincy   Min.   Co.,   145   U. 


S.  444,  447,  36  L.  Ed.  768;     Robertson  v. 
Cease,  97  U.   S.  646,   24  L.   Ed.   1067. 

27.  States.— Postal  Tel.  Cable  Co.  v. 
Alabama,  155  U.  S.  482,  487,  39  L.  Ed.  231; 
Minnesota  v.  Northern  Securities  Co., 
194  U.  S.  48,  63,  48  L.  Ed.  870;  Arkan- 
sas V.  Kansas,  etc.,  Coal  Co.,  183  U.  S. 
185,  188,  46  L.  Ed.  144;  Stone  v.  South 
Carolina,  117  U.  S.  430,  29  L.  Ed.  962; 
Germania  Ins.  Co.  v.  Wisconsin,  119  U. 
473,  30  L.  Ed.  461;  Ames  v.  Kansas,  111 
U.   S.   449.   28    L.   Ed.   482. 

28.  Slaves.— Scott  v.  Sandford,  19 
How.  393,  405,  15  L.  Ed.  691.  See  the 
title  SLAVERY  AND  INVOLUNTARY 
SERVITUDE. 

When  the  constitution  was  adopted, 
slaves  were  not  regarded  in  any  of  the 
states  as  members  of  the  community  which 
constituted  the  state,  and  were  not  num- 
bered among  its  "people  or  citizens."  Con- 
sequentl}',  the  special  rights  and  immuni- 
ties guaranteed  to  citizens  do  not  apply 
to  them.  And  not  being  "citizens"  within 
the  meaning  of  the  constitution,  they  are 
not  entitled  to  sue  in  that  character  in  a 
court  of  the  United  States,  and  the  cir- 
cuit court  has  not  jurisdiction  in  such  a 
suit.  Scott  V.  Sandford,  19  How.  393,  15 
L.  Ed.  691. 

29.  Citizens  of  District  of  Columbia. — 
Barney  v.  Baltimore,  6  Wall.  280,  18  L. 
Ed.  825;  Hepburn  v.  Ellzey,  2  Cranch  445, 
2  L.  Ed.  332;  Greeley  v.  Lowe,  155  U.  S. 
58,  75,  39  L.  Ed.  69;  Hooe  v.  Jamieson, 
166  U.  S.  395,  397,  41  L.  Ed.  1049;  Hooe 
V.  Werner,  166  U.  S.  399,  41  L.  Ed.  1051; 
Cameron  v.  Hodges,  127  U.  S.  322.  32  L. 
Ed.  132;  Scott  V.  Jones,  5  How.  343,  377, 
12  L.  Ed.  181;  Downes  v.  Bidwell,  182 
U.  S.  244,  259,  45  L.  Ed.  1088;  Railroad 
Co.  V.  Harris,  12  Wall.  65,  86,  20  L.  Ed. 
354.  See.  also,  Florida  Cent.,  etc.,  R.  Co. 
V.  Bell.  176  U.  S.  321,  333,  44  L.  Ed.  486; 
Geofroy  v.  Riggs,  133  U.  S.  258,  269,  33 
L.  Ed.  642. 

If  one  or  more  of  the  plaintiffs  is  a  citi- 
zen of  the  District  of  Columbia,  and  an- 
other a  citizen  of  a  state,  and  the  suit  is 
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(bb)  Territories. — A  citizen  of  a  territory  cannot  sue  a  citizen  of  a  state  in 
the  courts  of  the  United  States,  as  the  constitution  only  extends  the  judicial 
power,  in  cases  dependent  upon  diversity  of  citizenship,  to  suits  between  citizens 
of  different  states.2<^ 

cc.  Estoppel  to  Show  Real  Citizenship. — The  fact  that  a  person  has  de- 
scribed himself  in  a  bond  executed  as  surety  of  an  assignee  in  insolvency  as  a 
resident  of  a  state  other  than  the  one  of  which  he  really  is  a  citizen,  does  not 
estop  him  to  show  his  true  citizenship  nor  defeat  his  right  to  sue  a  citizen  of 
another  state  in  the  federal  courts.-^ 

dd.  Evidence  of  Citizenship. — See  the  titles  Aliens,  vol.  1,  p.  244;  Citizen- 
ship, vol.  3,  p.  788. 

(c)  Citizenship  of  Real  Parties  in  Interest  as  Controlling — aa.  General  Rule. 
— Where  the  jurisdiction  of  the  circuit  court  is  invoked  on  the  ground  of  di- 
versity of  citizenship  of  the  parties,  the  citizenship  of  the  real  parties  in  interest 
is  taken  into  account.^ ^ 

bb.  Citizenship  of  Formal  Parties  Immaterial — (aa)  In  General. — The  fact 
that  one  who  is  a  mere  formal  party  is  a  citizen  of  the  same  state  with  the 
plaintiff  or  defendant  does  not  defeat  the  jurisdiction.^^ 


brought  against  the  citizen  of  another 
state,  the  federal  courts  have  no  jurisdic- 
tion. Hooe  V.  Jamieson,  166  U.  S.  395,  41 
L.  Ed.  1049;  Hooe  v.  Werner,  166  U.  S. 
399,   41   L.    Ed.   1051. 

30.  Citizens  of  territories. — Southern 
Kansas  R.  Co.  v.  Briscoe.  144  U.  S.  133,  136, 
36  L.  Ed.  377;  Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  381,  28  L.  Ed.  462; 
New  Orelans  v.  Winter,  1  Wheat.  91,  4 
L.  Ed.  44;  Cameron  v.  Hodges.  127  U. 
S.  322,  32  L.  Ed.  132;  Barney  v.  Balti- 
more, 6  Wall.  280,  287,  18  L.  Ed.  825; 
Scott  V.  Jones.  5  How.  343,  377,  12  L.  Ed. 
181;  Koenigsberger  v.  Richmond  Silver 
Min.  Co.,  158  U.  S.  41,  47,  39  L.  Ed.  889. 
See,  also,  Florida  Cent.,  etc.,  R.  Co.  v. 
Bell,  176  U.  S.  321,  333,  44  L.  Ed.  486. 

A  citizen  of  a  territory  cannot  sue  in  a 
federal  court  by  joining  with  himself  a 
citizen  of  another  state.  New  Orleans 
7\  Winter,  1  Wheat.  91,  4  L.  Ed.  44.  See, 
also,  Alabama  Great  Southern  R.  Co.  v. 
Thompson,  200  U.  S.  206,  219,  50  L.  Ed. 
441. 

In  Sere  v.  Pitot,  6  Cranch  332,  3  L.  Ed. 
240,  it  was  held  that  the  citizens  of  the 
territory  of  Orleans  might  sue  and  be 
sued  in  the  district  court  of  that  territory, 
in  the  same  cases  in  which  a  citizen  of 
Kentucky  might  sue  and  be  sued  in  the 
court  of  Kentucky. 

31.  Estoppel  to  show  real  citizenship. — 
Reynolds  v.  Adden,  136  U.  S.  348,  36  L. 
Ed.  360  (the  court  said  that  the  defendant 
might  have  been  a  temporary  resident  of 
one    state    and   j^et    a    citizen    of   another). 

32.  Citizenship  of  real  parties  con- 
sidered.— New  Orleans  v.  Gaines,  138  U. 
S.  595,  607,  34  L.  Ed.  1102;  Stewart  V. 
l-'altimore,  etc.,  R.  Co.,  168  U.  S.  445, 
449.    42    L.    Ed.    537. 

If  the  legal  right  to  sue  be  in  the  plain- 
tiff, and  the  citizenship,  as  between  him 
and  the  defendant,  gives  jurisdiction,  the 
court  will  not  inquire  into  the  residence  of 
those  who  may  have  an  equitable  interest 


in    the    claim.      Bonnafee    v.    Williams,    3 
How.  574,  11  L.  Ed.  732. 

The  circuit  court  of  the  United  States 
has  jurisdiction  where  a  oromissory  note 
is  made  by  a  citizen  of  one  state  payable 
to  another  citizen  of  the  same  state  or 
bearer,  and  the  party  bringing  the  suit  is 
a  citizen  of  a  different  state;  although 
upon  the  face  of  the  note  it  was  expressed 
to  be  for  the  use  of  persons  residing  in 
the  state  in  which  the  maker  and  payee 
lived.  Bonnafee  v.  Williams,  3  How.  574, 
11   L.   Ed.   732. 

Right  to  give  judgment  against  parties 
within  jurisdiction. — See  the  titles  JUDG- 
MENTS AND  DECREES;  JURISDIC- 
TION. 

33.  Disregard  of  citizenship  of  formal 
parties. — Wormley  v.  Wormley,  8  Wheat. 
421,  451,  5  L.  Ed.  651;  Bacon  v.  Rives,  106 
U  S.  99,  104,  27  L.  Ed.  69;  Wilson  v. 
Oswego  Township,  151  U.  S.  56,  38  L. 
Ed.  70;  Massachusetts,  etc..  Construction 
Co.  V.  Cane  Creek  Tp.,  155  U.  S. 
283,  39  L.  Ed.  152;  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825;  Walden  v.  Skin- 
ner, 101  U.  S.  577,  25  L.  Ed.  963;  Bonnafee 
V.  Williams,  3  How.  574,  11  L.  Ed.  732; 
Hufif  V.  Hutchinson,  14  How.  586,  14  L. 
Ed.  553;  Florida  v.  Anderson,  91  U.  S. 
667,  676,  23  L.  Ed.  290;  Vattier  v.  Hinde, 
7  Pet.  252,  8  L.  Ed.  675;  Carneal  v.  Banks, 
10  Wheat.  181,  6  L.  Ed.  298;  Blackburn  v. 
Portland  Gold  Min.  Co.,  175  U.  S  571,  44 
L.  Ed.  276;  Coal  Co.  v.  Blatchford,  11 
Wall.  172,  177,  20  L.  Ed.  179;  Indiana  v. 
Glover,  155  U.  S.  513,  39  L.  Ed.  243; 
Gaither  v.  Farmers,'  etc..  Bank,  1  Pet 
37,  42,  7  L.  Ed.  43;  Browne  V.  Strode,  5 
Cranch  303,  3  L.  Ed.  108;  Maryland  v. 
Baldwin,  112  U.  S.  490,  491,  28  L  Ed. 
822;  McNutt  v.  Bland,  2  How.  1,  9,  11 
L.  Ed.  159;  Howard  v.  United  States,  184 
U.  S.  676,  680,  46  L-  Ed.  746;  Wood  v. 
Davis,  18  How.  467,  15  L.  Ed.  460;  New 
Orleans  v.  Gaines,  138  U.  S.  595,  607,  34 
L.  Ed.  1102;  Case  of  the  Sewing  Machine 


942 


COURTS. 


(bb)  Who  Are  Formal  Parties.— The  general  question  as  to  who  are  formal, 
necessary  or  indispensable  parties  is  treated  in  another  title.--*  For  the  purposes 
of  federal  jurisdiction,  one  who  occupies  substantially  the  position  of  a  garnishee 
is  a  formal  party  only.^^     And  in  an  action  in  the  name  of  a  state,^^  state  officers,^^ 

36.  Suits  by  state.— McNutt  v.  Bland,  2 
How.  1,  11  L.  Ed.  159;  Indiana  v.  Glover, 
155  U.  S.  513,  39  L.  Ed.  243  (a  suit  in 
name  of  state  on  bond  of  municipal  of- 
ficer). 

A  statute  of  Mississippi  in  force  in  1844 
required  sherififs  to  execute  bonds  to  the 
governor  of  the  state  for  the  faithful 
performance  of  their  duties,  which  could 
be  prosecuted  by  any  party  aggrieved, 
until  the  whole  penalty  was  recovered. 
An  action  was  brought  in  the  circuit  court 
of  the  United  States  for  the  district  of 
Mississippi  in  the  name  of  the  governor 
for  the  use  of  citizens  of  New  York  against 
defendants  who  were  citizens  of  Missis- 
sippi, and  on  demurrer  it  was  held  that 
the  circuit  court  had  jurisdiction.  Mc- 
Nutt V.  Bland,  2  How.  1,  9,  11  L.  Ed.  159; 
Maryland  v.  Baldwin,  112  U.  S.  490,  492,  28 
L.    Ed.   822. 

By  the  law  of  Maryland  the  bond  of 
an  administrator  is  taken  to  the  state, 
but  is  held  for  the  security  of  persons  in- 
terested in  the  estate  of  the  deceased. 
The  name  of  the  state  is  used  from  neces- 
sity when  a  suit  on  the  bond  is  prose- 
cuted for  the  benefit  of  a  person  thus  in- 
terested, and,  in  such  cases,  the  real  con- 
troversy is  between  him  and  the  obligors 
on  the  bond.  If  the  residence  of  these 
parties  be  in  different  states,  the  circuit 
( ourt  of  the  United  States  has  jurisdic- 
tion. Maryland  f.  Baldwin,  112  U.  S.  490, 
491.    28    L.    Ed.    822. 

37.  Suits  by  state  officers. — Where  the 
real  and  only  controversy  is  between  citi- 
zens of  different  states,  or  an  alien  or  a 
citizen,  and  the  plaintifif  is  by  some  posi- 
tive law  compelled  to  use  the  name  of  a 
public  officer  who  has  not,  or  ever  had 
any  interest  in  or  control  over  it,  the 
courts  of  the  United  States  will  not  con- 
sider any  others  as  parties  to  the  suit, 
than  the  persons  between  whom  the  litiga- 
tion before  them  exists.  Coal  Co.  z. 
Blatchford,  11  Wall.  172,  177,  20  L.  Ed. 
179:  Browne  i'.  Strode,  5  Cranch  303,  3 
L.   Ed.  108. 

"It  has  frequently  been  decided  in  the 
circuit  courts,  where  the  jurisdiction  de- 
pended on  the  citizenship  of  the  parties, 
tliat  such  jurisdiction  is  not  ousted,  where 
there  has  been  occasion  to  make  a  formal 
party  of  a  sheriff  or  other  public  officer 
by  reason  of  his  having  a  writ  of  execu- 
tion, or  being  named  as  obligee  in  an  of- 
ficial bond  sued  for  the  benefit  of  private 
parties,  provided  that  the  real  parties  to 
the  litigation  have  the  requisite  citizenship. 
Thus  an  administration  bond  given  to  the 
surrogate  or  to  the  governor  of  a  state 
may  be  sued  in  his  name  in  the  circuit 
court  of  the  United  States,  though  not 
having    the    requisite    citizenship,    if    the 


Companies,  18  Wall.  553,  586,  21  L.  Ed. 
914;  Knapp  v.  Railroad  Co.,  20  Wall.  117, 
123,  22  L.  Ed.  328. 

The  courts  of  the  United  States  have 
jurisdiction  in  a  case  between  citizens  of 
the  same  state,  if  the  plaintiffs  are  only 
nominal  plaintiffs,  for  the  use  of  an  alien. 
Browne  v.  Strode,  5  Cranch  303,  3  L.  Ed. 
108. 

The  joinder  of  improper  parties,  as, 
citizens  of  the  same  state,  etc.,  will  not 
affect  the  jurisdiction  of  the  circuit  courts 
in  equity,  as  between  the  parties  who 
are  properly  before  the  court,  if  a  de- 
cree may  be  pronounced  as  between  the 
parties  who  are  not  citizens  of  the  same 
state.  Carneal  v.  Banks,  10  Whiat.  181, 
6   L.  Ed.  298. 

The  court  will  not  suffer  its  jurisdiction 
to  be  ousted,  by  the  mere  joinder  or  non- 
joinder of  formal  parties;  but  will  rather 
proceed  without  them,  and  decide  upon 
the  merits  of  the  case  between  the  par- 
ties, who  have  the  real  interests  before 
It,  whenever  it  can  be  done,  without  preju- 
dice to  the  rights  of  others.  Wormley  v. 
Wormley,  8  Wheat.  421,  451,  5  L.  Ed. 
651. 

When  objection  is  taken  to  the  junsdic- 
lion  of  the  circuit  court  of  the  United 
Slates  by  reason  of  the  citizenship  of  some 
of  the  parties  to  a  suit,  the  question  is 
whether  to  a  decree  authorized  by  the 
case  presented  they  are  indispensable  par- 
ties. If  their  interests  are  severable  from 
those  of  other  parties,  and  a  decree  with- 
out prejudice  to  their  rights  can  be  made, 
the  jurisdiction  of  the  court  should  be 
retained  and  the  suit  dismissed  as  to  them. 
Horn  V.  Lockart,  17  Wall.  570,  21  L.  Ed. 
657. 

Where  McR.,  a  citizen  of  Kentucky, 
brought  a  suit  in  equity,  in  the  circuit 
court  of  Kentucky,  against  C.  C,  stated  to 
be  a  citizen  of  Virginia,  and  E.  J-.and 
S.  E.,  without  any  designation  of  citizen- 
ship; all  the  defendants  appeared  and  an- 
swered; and  a  decree  was  pronounced  for 
the  plaintiff;  it  was  held,  that  if  a  joint 
interest  vested  in  C.  C.  and  the  other  de- 
fendants, the  court  had  no  jurisdiction 
over  the  cause;  but  that  if  a  distinct  in- 
terest vested  in  C.  C,  so  that  substantial 
justice  (so  far  as  he  was  concerned)  could 
be  done,  without  affecting  the  other  de- 
fendants, the  jurisdiction  of  the  court 
might  be  exercised  as  to  him  alone. 
Cameron  v.  McRoberts,  3  Wheat.  591,  4 
L.  Ed.  467. 

34.  Who  are  formal,  necessary  or  in- 
dispensable parties. — See  the  title  PAR- 
TIES. 

35.  Persons  occupying  position  of  gar- 
nishee.—Bacon  V.  Rives,  100  U.  S.  99,  104, 
27  L.  Ed.  69. 
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the  United  States,^ ^  or  United  States  officers-^ ^  for  the  benefit  of  a  third  person, 
the  jurisdiction  is  dependent  on  the  question  whether  the  defendant  and  the 
person  for  whose  benefit  the  suit  is  brought  are  citizens  of  different  states.  In- 
stances of  parties  who  have  been  held  to  be  real  and  not  formal  parties  are  given 
in  the  notes. ^" 


party  for  whose  benefit  the  suit  is  prose- 
cuted has  the  requisite  citizenship.  These 
authorities  apply  equally  to  the  case  of 
the  marshal  who  was  named  in  the  bill, 
but  against  whom  no  relief  was  sought. 
Several  of  the  cases  are  reviewed  in  the 
recent  case  of  the  Coal  Co.  v.  Blatchford, 
11  Wall.  172,  20  L.  Ed.  179,  and  a  further 
discussion  of  the  subject  at  this  time  is 
unnecessary."  Florida  v.  Anderson,  91  U. 
S.  667,  676,  23  L.  Ed.  290. 

In  Browne  v.  Strode,  5  Cranch  303,  3 
L.  Ed.  108,  the  action  was  on  a  bond 
given  by  an  executor  for  the  faithful  ex- 
ecution of  his  testator's  will,  in  conformity 
with  the  statute  of  Virginia,  which  required 
all  such  bonds  to  be  made  payable  to  the 
justices  of  the  peace  of  the  county  where 
administration  was  granted,  but  allowed 
suits  to  be  brought  upon  them  at  the 
instance  of  any  pai'ty  aggrieved.  The  ob- 
ject of  the  action  was  to  recover  of  the 
defendant,  a  citizen  of  Virginia,  a  debt  due 
by  the  testator  to  a  British  subject,  and 
was  brought  in  the  name  of  the  justices 
of  the  peace  of  the  county,  who  were  also 
citizens  of  that  state.  It  was  held  that 
the  circuit  court  had  jurisdiction.  Coal 
Co.  z'.  Blatchford,  11  Wall.  172,  176,  20  L. 
Ed.   179. 

38.  Suits  by  United  States. — Howard  v. 
United  States,  184  U.  S.  676,  680,  46  L. 
Ed.  746. 

Where  the  opposite  parties  are  a  citizen 
of  Maine,  for  whose  benefit  the  suit  was 
brought,  and  the  sureties  on  the  bond 
of  a  clerk  of  a  United  States  court  who 
are  all  citizens  of  Missouri,  and  the  United 
States  is  the  nominal,  while  the  citizen  of 
Maine  is  the  real,  plaintiff,  the  citizenship 
of  the  latter  is  to  be  regarded  in  any 
inquiry  as  to  jurisdiction.  Howard  v. 
United  States,  184  U.  S.  676,  680,  46  L. 
Ed.    746. 

39.  Suits  by  United  States  officers. — 
Where  the  marshal  of  the  district  of  Wis- 
consin attached  property  at  the  suit  of 
creditors  in  New  York,  and  then  gave  it 
un  upon  the  execution  of  a  bond  to  him- 
self, for  the  use  of  those  creditors,  it  was 
within  the  jurisdiction  of  the  district  court 
of  the  United  States  for  Wisconsin,  to 
entertain  a  suit  by  the  marshal,  suing  upon 
the  bond  for  the  New  York  creditors, 
against  the  claimants  in  Wisconsin,  al- 
though both  parties  resided  in  the  same 
state.  The  name  of  the  marshal  was  merely 
formal;  the  real  plaintififs  were  averred  to 
be  citizens  of  New  York.  Hufif  v.  Hutchin- 
son, 14  How.  586.  14  L.  Ed.  553. 

40.  Parties  held  not  to  be  formal  par- 
ties.— In  a  case  of  a  stakeholder,  or  the 
liolder  of  a  deed  as  an  escrow,  where  a 
trust    has    been    created    by    the    parties. 


which  is  sought  to  be  enforced  by  one 
of  them,  the  trustee  may  be  a  proper  party, 
as  he  has  a  duty  to  perform,  and  which 
the  court  may  enforce,  if  improperly  neg- 
lected or  refused.  Wood  v.  Davis,  18 
How.  467,  15  L.  Ed.  460;  Wilson  v.  Os- 
wego Township,  151  U.  S.  56,  64,  38  L.  Ed. 
70;  Massachusetts,  etc..  Construction  Co. 
V.  Cane  Creek  Tp.,  155  U.  S.  283,  285,  39 
L.   Ed.   152. 

Part  owners  or  tenants  in  common  in 
real  estate  of  which  partition  is  asked  in 
equity  have  an  interest  in  the  subject 
matter  of  the  suit,  and  in  the  relief  sought, 
so  intimately  connected  with  that  of  their 
cotenants,  that  if  these  cannot  be  subjected 
to  the  jurisdiction  of  the  court,  the  bill 
will  be  dismissed.  The  act  of  February 
2Sth,  1839,  has  no  application  to  suits 
where  the  parties  stand  in  this  position, 
buL  has  reference,  among  others,  to  suits 
at  law  against  joint  obligors  in  contract, 
verbal  or  written.  Barney  v.  Baltimore,  6 
Wall.  280,   18   L.   Ed.   825. 

A  vendor  sold  an  estate  in  Louisiana 
for  a  large  sum  of  money,  and  received 
payment,  from  time  to  time,  for  nearly 
one-half  of  the  amount.  Afterwards,  he 
agreed  to  take  back  the  property,  upon 
the  payment  of  an  additional  sum  of 
money,  which  was  secured  to  him  by  tlie 
promissory  notes  of  six  individuals,  four 
of  whom  lived  in  Louisiana,  and  two  in 
Mississippi.  Becoming  dissatisfied  with 
this  arrangement,  the  vendor  filed  a  bill 
in  the  circuit  court  of  the  United  States 
for  Louisiana,  against  the  two  citizens  of 
^Mississippi,  to  set  aside  the  agreement  as 
having  been  improperly  procured,  and  to 
restore  him  to  his  rights  under  the  orig- 
inal sale.  All  the  six  persons  with  whom 
the  second  arrangement  was  made  were 
indorsers  upon  the  notes  originally  given 
by  the  vendee  for  the  purchase  money, 
under  the  sale.  The  four  parties  to  the 
compromise,  who  resided  in  Louisiana,  not 
bemg  suable  in  the  circuit  court  of  that 
state,  and  their  presence,  as  defendants, 
bemg  necessary,  the  court  could  not  re 
scind  the  contract  as  to  two,  and  allow  it 
to  stand  as  to  the  other  four.  Conse- 
quently, it  could  not  pass  a  decree,  as 
prayed.  Shields  v.  Barrow,  17  How  130 
15   L.   Ed.   158. 

The  Michigan  Central  Railroad  Com- 
pany, established  in  Michigan,  made  an 
agreement  with  the  New  Albany  and 
Salem  Railroad  Co.,  established  in  Indiana, 
that  the  former  would  build  and  work  a 
road  in  Indiana,  under  the  charter  of  the 
latter.  Another  company,  also  established 
m  Indiana,  called  the  Northern  Indiana 
Railroad  Company,  claiming  an  exclusive 
right  to  that  part  of  Indiana,  filed  a  bill  in 
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cc.  Arrangement  of  Parties  According  to  Interest. — The  court  may  take  juris- 
diction without  regard  to  the  position  the  parties  occupied  in  the  pleadings  as 
plaintiffs  or  defendants.  For  the  purposes  of  jurisdiction,  it  may  ascertain 
the  real  matter  in  dispute,  and  arrange  the  parties  on  one  side  or  the  other  of 
that  dispute.  If  in  such  arrangement  it  appears  that  those  on  one  side  were  all 
citizens  of  different  states  from  those  on  the  other,  jurisdiction  may  be  enter- 
tained and  the  cause  proceeded  with.^^ 


the  circuit  court  of  the  United  States,  for 
the  district  of  Michigan,  against  the 
Michigan  company,  praying  an  injunction 
to  prevent  the  construction  of  the  road 
under  the  above  agreement.  It  was  held 
that  the  rights  of  the  New  Albany  Com- 
pany are  seriously  involved  in  the  con- 
troversy, and  they  are  not  made  parties 
to  the  suit.  The  act  of  congress,  pro- 
viding for  the  nonjoinder  of  parties  who 
are  not  inhabitants  of  the  district,  does 
not  apply  to  such  a  case.  Northern  Indi- 
ana R.  Co.  V.  Michigan  Cent.  R.  Co.,  15 
How.   233,   14  L.   Ed.   674. 

Suit  for  another's  use. — An  action  was 
brought  by  foreign  attachment,  in  the 
court  of  common  pleas  of  Warren  county, 
Pennsylvania,  in  the  name  of  a  citizen  of 
Pennsylvania,  for  the  use  of  The  Lumber- 
man's Bank,  at  Warren,  Pennsylvania, 
against  a  citizen  of  New  York;  the  suit 
was  on  a  note  given  by  the  defendant  to 
the  plaintiff,  to  be  paid  "in  the  office  notes 
of  the  Lumberman's  Bank  at  Warren;" 
some  of  the  stockholders  of  the  Lumber- 
man's Bank  at  Warren  were  citizens  of 
the  state  of  New  York.  The  defendant 
appeared  to  the  action,  by  counsel,  and 
having  given  bond  with  surety  to  the  court 
of  common  pleas,  removed  the  cause  to 
the  circuit  court  of  the  United  States  for 
the  western  district  of  Pennsylvania;  a 
motion  was  made  in  the  circuit  court  to 
remand  the  cause  to  the  court  of  common 
pleas  of  Warren  county,  the  circuit  court 
having  no  jurisdiction  of  the  cause,  on 
the  ground,  that  the  real  party  in  the 
suit  was  the  Lumberman's  Bank,  at  War- 
ren, an  aggregate  corporation,  some  of  the 
stockholders  of  the  bank  being  citizens 
of  the  state  of  New  York.  It  was  held, 
that  the  circuit  court  had  jurisdiction  of 
the  case.  Irvine  v.  Lowry,  14  Pet.  293,  10 
L.   Ed.  462. 

Person  claiming  patent  in  suit  to  try 
adverse  mining  claim. — In  a  suit  in  sup- 
port of  an  adverse  mining  claim,  against 
two  defendants,  one  of  whom  has  applied 
for  the  patent,  but  who,  before  making 
such  application,  has  sold  his  interest  in 
the  claim  to  the  other,  the  vendor  of  the 
claim  is  a  necessary  party,  and  where  he 
is  a  citizen  of  the  same  state  as  the  plain- 
tiff, the  circuit  court  has  no  jurisdiction, 
although  the  other  defendant  is  a  citizen 
of  a  different  state.  Bkickburn  v.  Port- 
land Gold  Min.  Co.,  175  U.  S.  571,  44  L. 
Ed.   276. 

41.  Arrangement  of  parties  according 
to  interest. — Pacific  Railroad  v.  Ketchum, 
101  U.  S.  289,  298,  25  L.  Ed.  932;  Removal 


Cases,  100  U.  S.  457,  25  L.  Ed.  593;  Evers 
V.  Watson,  156  U.  S.  527,  532,  39  L.  Ed. 
520;  Dawson  v.  Columbia,  etc..  Trust  Co., 
197  U.  S.  178,  180,  49  L.  Ed.  713;  Black- 
lock  V.  Small,  127  U.  S.  96,  32  L.  Ed.  70; 
Merchants'  Cotton  Press,  etc.,  Co.  v.  In- 
surance Co.,  151  U.  S.  368,  385,  38  L.  Ed. 
195;  Carey  v.  Houston,  etc.,  R.  Co.,  161 
U.  S.  115,  132,  40  L.  Ed.  638;  Harter  v. 
Kernochan,  103  U.  S.  562,  566,  26  L.  Ed. 
411;  Brown  v.  Trousdale,  138  U.  S.  389, 
395,  34  L.  Ed.  987;  Wilson  v.  Oswego 
Township,  151  U.  S.  56,  63,  38  L.  Ed.  70; 
Blake  v.  McKim,  103  U.  S.  336,  26  L.  Ed. 
563;  Barney  v.  Latham,  103  U.  S.  205,  211, 
26  L.  Ed.  514. 

The  above  cases  were  mostly  cases  of 
removal  from  state  courts,  but  the  prin- 
ciple seems  to  apply  equally  to  cases 
originally  brought  in  the  United  States 
courts  and  in  Carey  v.  Houston,  etc.,  R. 
Co.,  161  U.  S.  115,  132,  40  L.  Ed.  638,  a 
case  originally  brought  in  the  court,  the 
court  said:  "These  cases  were  consoli- 
dated by  the  order  of  May  26,  1886,  the 
parties  being  arranged  for  the  purposes  of 
jurisdiction  on  the  one  side  or  the  other 
of  the  matters  in  dispute,  as  indicated  in 
Pacific  Railroad  v.  Ketchum,  101  U.  S. 
289,  25  L.  Ed.  932,  and,  unless  that  order 
is  to  be  disregarded,  the  question  whether 
either  case  lacked  an  indispensable  party, 
became    immaterial." 

"The  power  of  the  court  under  the  act 
of  1875,  thus  to  rearrange  the  parties,  and 
to  place  them  on  different  sides  of  the 
matter  in  dispute  according  to  the  actual 
facts,  has  been  recognized  by  this  court 
in  several  cases.  Removal  Cases,  100  U. 
S.  457,  25  L.  Ed.  593;  Pacific  Railroad  v. 
Ketchum,  101  U.  S.  289,  25  L.  Ed.  932; 
Harter  v.  Kernochan,  103  U.  S.  562,  26 
L.  Ed.  411."  Evers  v.  Watson,  156  U.  S. 
527,  532,  39  L.   Ed.   520. 

In  Dawson  v.  Columbia,  etc..  Trust 
Co.,  197  U.  S.  178,  180,  49  L.  Ed.  713,  the 
court  said:  "We  are  of  opinion  that  the 
h\\\  should  have  been  dismissed  for  want  of 
jurisdiction.  The  waterworks  company  is 
admitted  to  have  been  a  necessary  party, 
and  it,  like  the  defendant  city,  was  a 
Georgia  corporation.  It  was  made  a  de- 
fendant, but  the  court  will  look  beyond 
the  pleadings  and  arrange  the  parties  ac- 
cording to  their  sides  in  the  dispute.  When 
that  is  done  it  is  obvious  that  the  water- 
works company  is  on  the  plaintiff's  side, 
and  was  made  a  defendant  solely  for  the 
purpose  of  reopening  in  the  United  States 
court  a  controversy  which  had  been  de- 
cided against  it  in  the  courts  of  the  state. 
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(d)  Plurality  of  Plaintiffs  or  Defendants. — The  suit  must  be  wholly  between 
citizens  of  ditlerent  states,  and  if  there  is  a  plurahty  of  plaintiffs  or  defendants, 
all  the  parties  on  one  side  of  the  controversy  must  be  citizens  of  different  states 
from  all  those  on  the  other  side."*-  But  if  none  of  the  plaintiffs  are  citizens  of 


There  was  a  pretense  of  asking  relief 
against  it,  as  we  have  stated,  but  no 
foundation  for  the  prayer  was  laid  in  the 
allegations  of  the  bill.  On  the  contrary, 
it  appears  from  these  allegations  that  the 
waterworks  company  insisted  on  its  con- 
tract with  the  city,  and  did  everything  in 
its  power  to  carry  the  contract  out.  It 
also  recognized  the  plaintiff's  right  to  re- 
ceive the  rentals  and  yielded  to  its  de- 
mand. No  difference  or  collision  of  in- 
terest or  action  is  alleged  or  even  sug- 
gested." 

A  suit  by  two  or  more  citizens  of  one 
state  against  two  or  more  citizens  of  an- 
other, which  is  for  'the  substantial  bene- 
fit of  one  of  the  defendants,  who  by  an- 
swer ranges  himself  on  the  side  of  the 
plaintifif  as  against  the  other  defendant, 
and  joins  in  the  prayer  of  the  bill,  cannot 
be  maintained  in  the  federal  court.  Black- 
lock  V.  Small,  127  U.  S.  96,  32  L.  Ed.  70, 
citing  Ayres  v.  Wiswall,  112  U.  S.  187,  28 
L.  Ed.  693;  Thayer  z'.  Life  Ass'n.  112  U. 
S.  717,  28  L.  Ed.  864;  Central  R.  Co.  'o. 
Mills,  113  U.  S.  249,  28  L.  Ed.  949:  Louis- 
ville, etc.,  R.  Co.  V.  Ide,  114  U.  S.  52,  29 
L.   Ed.  63. 

Bonds  issued  by  a  corporation  in  Ne- 
braska, secured  by  a  mortgage  on  its  lands 
there  situate,  were  held  by  citizens  of  an- 
other state,  who,  on  default  of  the  cor- 
poration to  pay  the  interest  represented 
by  the  coupons,  applied  to  the  trustee 
named  to  take  possession  of  the  lands,  pur- 
suant to  the  mortgage,  and  bring  a  fore- 
closure suit.  On  his  refusal,  they  filed 
their  bill  September  24.  1873,  in  the  cir- 
cuit court,  against  him,  the  corporation, 
and  the  other  bond  and  coupon  holders, 
all  citizens  of  Nebraska,  who  refused  to 
join  in  bringi'ng  suit.  Held,  that  the 
complainants  had  the  right  to  file  their 
bill,  and  that  the  court  below  had  juris- 
diction, although  some  of  the  respondents 
were  joined  as  such  solely  on  the  ground 
that  they  had  refused  to  unite  with  the 
complainants  in  the  prosecution  of  a  suit 
to  compel  the  trustee  to  foreclose  the  mort- 
gage. Hotel  Co.  V.  Wade,  97  U.  S.  13,  24 
L.  Ed.  917. 

42.  Plurality  of  plaintiffs  or  defendants. 
—Central  R.  Co.  v.  Mills,  113  U.  S.  249, 
257,  28  L.  Ed.  949;  Peper  v.  Fordyce,  119 
U.  S.  469,  471,  30  L.  Ed.  435;  Ayres  v. 
Wiswall,  112  U.  S.  187,  28  L.  Ed.  693; 
Strawbridge  v.  Curtiss,  3  Cranch  267,  2 
L.  Ed.  435;  Peninsular  Iron  Co.  v.  Stone, 
121  U.  S.  631,  632.  30  L.  Ed.  1020;  Raphael 
V.  Trask,  194  U.  S.  272,  277,  48  L.  Ed.  973; 
Coal  Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  Ed.  179,  Sweeney  v.  Carter  Oil  Co., 
199  U.  S.  252.  257,  50  L.  Ed.  178;  Smith  v. 
Lyon,  133  U.  S.  315,  33  L.  Ed.  635;  New 
Orleans  v.  Winter,  1  Wheat.  91,  4  L.  Ed. 
4  U  S  Enc— fcO 


44;  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.  553,  21  L.  Ed.  914;  Mc- 
Cormick  Harvesting  Machine  Co.  v.  Wal- 
thers,  134  U.  S.  41,  33  L.  Ed.  833;  Hanrick 
V.  Hanrick,  153  U.  S.  192,  195,  38  L.  Ed. 
685;  Barney  v.  Latham,  103  U.  S.  205,  26 
L,  Ed.  514;  Florida  Cent.,  etc.,  R.  Co.  v. 
Bell,  176  U.  S.  321,  325,  44  L.  Ed.  486;  An- 
derson V.  Watt,  138  U.  S.  694,  702,  34  L. 
Ed.  1078;  Timmons  v.  Elyton  Land  Co., 
139  U.  S.  378,  35  L.  Ed.  195;  Ober  v. 
Gallagher,  93  U.  S.  199,  204,  23  L.  Ed.  829; 
Hooe  V.  Jamieson.  166  U.  S.  395,  41  L.  Ed. 
1049;  Hooe  v.  Werner,  166  U.  S.  399,  41 
L.  Ed.  1051;  Commercial,  etc..  Bank  v. 
Slocomb,  etc.,  Co.,  14  Pet.  60,  10  L.  Ed. 
354;  Cochran  v.  Montgomery  County,  199 
U.  S.  260,  273,  50  L.  Ed.  182:  Hotel  Co.  v. 
Wade,  97  U.  S.  13,  24  L.  Ed.  917;  Blake 
V.  McKim,  103  U.  S.  336,  338,  26  L.  Ed. 
563;  Removal  Cases,  100  U.  S.  457,  25  L. 
Ed.  593;  Hyde  v.  Ruble.  104  U.  S.  407,  26 
L.  Ed.  823;  Shelton  v.  Tifiin,  6  How.  163, 
164,   12   L.  Ed.  387. 

In  other  words,  if  there  are  several  co- 
plaintiffs,  the  intention  of  the  act  is  that 
each  plaintiff  must  be  competent  to  sue, 
and  if  there  are  several  codefendants,  each 
defendant  must  be  liable  to  be  sued,  or 
the  jurisdiction  cannot  be  entertained. 
Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  252, 
257,  50  L.  Ed.  178;  Smith  v.  Lyon,  133  U. 
S.  315,  33  L.  Ed.  635;  New  Orleans  v. 
Winter,  1  Wheat.  91,  4  L.  Ed.  44;  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20  L.  Ed. 
179;  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.  553,  21  L.  Ed.  914;  Penin- 
sular Iron  Co.  V.  Stone,  121  U.  S.  631,  30 
L.  Ed.  1020. 

"Each  distinct  interest  should  be  rep- 
resented by  persons,  all  of  whom  are  en- 
titled to  sue,  or  may  be  sued,  in  the 
federal  courts.  That  is,  that  where  the 
interest  is  joint,  each  of  the  persons  con- 
cerned in  that  interest  must  be  competent 
to  sue,  or  liable  to  be  sued,  in  those 
courts."  Strawbridge  v.  Curtiss,  3  Cranch 
267,  2  L.  Ed.  435;  Smith  v.  Lyon,  133  U. 
S.  315,  33  L.  Ed.  635;  Sweenev  v.  Carter 
Oil  Co.,  199  U.  S.  252,  257,  50  L.  Ed.  178. 

If  an  indispensable  party  is  a  citizen  of 
the  same  state  with  the  plaintiff,  federal 
courts  have  no  jurisdiction.  Ober  v  Gal- 
lagher, 93  U.  S.  199,  204,  23   L.   Ed.  839. 

Under  the  acts  of  1887,  1888,  the  circuit 
court  has  no  jurisdiction  if  there  are  two 
plaintiffs  to  the  action  who  are  citizens 
of  and  residents  in  different  states  and  the 
defendant  is  a  citizen  of  and  resident  in 
a  third  state  and  the  action  is  brought  in 
the  state  in  which  one  of  the  plaintiffs 
resides.  Smith  v.  Lyon,  133  U.  S.  315,  33 
L.  Ed.  635. 

A  suit  to  which  citizens  .of  Ohio  are 
parties  on  one  side  and  a  citizen  of  Ohio 
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the  same  state  with  any  of  the  defendants,  the  court  has  jurisdiction,  although 
the  plaintiffs  or  the  defendants,  or  some  of  them,  as  between  themselves,  are 
citizens  of  different   states.^-^ 

(e)  At  What  Time  Diversity  Must  Exist— ^a.  At  Conimenccment  of  Suit. — 
Where  the  jurisdiction  of  the  federal  courts  is  invoked  upon  the  ground  of 
diversity  of  citizenship,  their  jurisdiction  is  dependent  upon  the  citizenship  of 
the  parties  at  the  time  of  the  commencement  of  the  suit.^-^ 

bb.  Effect  of  Change  of  Citizenship — (aa)  As  Divesting  Jurisdiction. — If  the 
jurisdiction  of  the  circuit  court  is  once  attached  because  of  diversity  of  citizen- 
ship of  the  parties,  it  is  not  divested  by  a  change  of  citizenship."*^ 


a  party  on  the  other,  with  interests  so 
conflicting  that  the  relief  prayed  cannot 
be  had  without  keeping  them  on  op- 
posite sides  of  the  matter  in  dispute,  is 
not  within  the  jurisdiction  of  the  circuit 
court.  Peninsular  Iron  Co.  v.  Stone,  121 
U.   S.   631,  633,   30   L.   Ed.   1020. 

The  Merchants'  Bank  of  South  Carolina, 
at  Cheraw,  suspended  specie  payments 
November  13,  1860,  and  never  thereafter 
resumed.  Its  charter  contains  a  provision 
that,  "in  case  of  the  failure  of  the  said 
bank,  e?^h  stockholder,  copartnership,  or 
body  politic,  having  a  share  or  shares  in 
the  said  bank  at  the  time  of  such  failure, 
or  who  shall  have  been  interested  therein 
at  any  time  within  twelve  months  previous 
to  such  failure,  shall  be  liable  and  held 
laound  individually  for  any  surn  not  ex- 
ceeding twice  the  amount  of  his,  her,  or 
their  share  or  shares."  To  enforce  this 
provision.  A.,  December  2.  1870,  filed,  for 
himself  and  other  noteholders  a  bill  in 
the  circuit  court  against  the  receiver  of 
the  bank  its  cashier,  five  of  its  directors, 
and  some  sixty  others,  as  stockholders, 
alleging  among  other  matters,  that  he  was 
a  citizen  of  Virginia,  but  making  no  aver- 
ment touching  the  citizenship  of  the  other 
noieholders  or  of  the  defendants.  Such 
citizenship  does  not  appear  by  the  record, 
and  the  bank  was  not  made  a  party.  Held, 
that  the  citizenship  of  the  parties  is  not 
sufficiently  shown  to  give  the  court  below 
jurisdiction.  Godfrey  v.  Terry,  97  U.  S. 
171,   24   L.    Ed.  944. 

In  an  action  of  ejectment  to  recover 
possession  of  a  tract  of  land  in  the  state 
of  Florida,  the  plaintiffs  were  eight  in 
number,  three  of  whom  were  alleged  to  be 
citizens  of  the  state  of  Texas,  and  there 
'  was  no  allegation  as  to  the  citizenship  of 
the  other  five.  The  defendant  was  al- 
leged to  be  a  corporation  organized  and 
existing  under  the  laws  of  Florida.  It 
was  held  that  upon  the  face  of  the  decla- 
ration, the  jurisdiction  of  the  circuit  court 
would  have  failed,  at  least  as  to  five  of 
the  plaintiffs,  if  that  jurisdiction  depended 
solely  on  the  citizenship  of  the  parties. 
Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  176  U. 
S.  321,  325,  44  L.  Ed.  486. 

A  citizen  of  a  territory  cannot  sue  in 
the  federal  court  by  joining  with  himself 
a  citizen  of  another  state.  New  Orleans 
V.  Winter,  1  Wheat.  91,  4  L.  Ed.  44.  See, 
also,  Alabama  Great  Southern  R.  Co.  v. 
Thompson,  200  U.  S.  206,  219,  50  L.  Ed.  441. 


If  one  or  more  of  the  plaintiffs  is  a 
citizen   of   the    District   of   Columbia,   and 

another  a  citizen  of  a  state,  and  the  suit 
is  brought  against  the  citizen  of  another 
state,  the  federal  courts  have  no  jurisdic- 
tion. Hooe  V.  Jamieson,  166  U.  S.  395,  41 
L.  Ed.  1049;  Hooe  v.  Werner,  166  U.  S. 
399.  41   L.   Ed.   1051. 

The  act  of  congress,  of  February  28, 
1839,  entitled  "an  act  in  amendment  of 
the  acts  respecting  the  judicial  systein  of 
the  United  States,"  did  not  contemplate  a 
change  in  the  jurisdiction  of  the  courts 
of  the  United  States,  as  regards  the  char- 
acter of  the  parties,  as  prescribed  by  the 
judiciary  act  of  1789,  as  that  act  has  been 
expounded  'by  the  supreme  court  of  the 
United  States;  which  is,  that  each  of  the 
plaintiffs  must  be  capable  of  suing,  and 
each  of  the  defendants  capable  of  being- 
sued.  Commercial,  etc..  Bank  v.  Slocomb, 
etc.,  Co.,  14  Pet.   60,   10   L.   Ed.   354. 

43.  Triangular  citizenship. — Sweeney  v. 
Carter  Oil  Co.,  199  U.  S.  252,  254,  50  L. 
Ed.    178. 

The  circuit  court  has  jurisdiction  in  a 
controversy  between  citizens  of  dififerent 
states,  where  plaintiffs  are  citizens  of  dif- 
ferent states  as  between  themselves;  and 
defendant  is  a  citizen  of  a  different  state 
from  either  of  them,  the  suit  being  brought 
where  the  defendant  resides.  Sweeney  v. 
Carter  Oil  Co.,  199  U.  S.  252,  254,  50  L. 
Ed.    178. 

44.  At  what  time  diversity  of  citizen- 
ship exists. — Louisville,  etc.,  R.  Co.  v.^ 
Louisville  Trust  Co..  174  U.  S.  552,  566, 
43  L.  Ed.  1081;  Morgan  v.  Morgan,  2 
Wheat.  290,  4  L.  Ed.  242;  Clarke  v. 
Mathewson,  12  Pet.  164,  9  L.  Ed.  1041; 
Koenigsberger  v.  Richmond  Silver  Mm. 
Co.,  158  U.  S.  41,  39  L.  Ed.  889;  Florida 
v.  Georgia,  17  How.  478,  508,  15  L.  Ed. 
181;  Dunn  v.  Clarke,  8  Pet.  1.  8  L.  Ed. 
845;  Chicago  v.  Mills,  204  U.  S.  321.  328,  51 
L.  Ed.  504;  Kirby  v.  American  Soda  Foun- 
tain Co.,  194  U.  S.  141,  48  L.  Ed.  911; 
Morris  v.  Gilmer,  129  U.  S.  315,  328,  32 
L.  Ed.  690;  Kanouse  v.  Martin,  15  How. 
198,  14  L.  Ed.  660;  Anderson  v.  Watt,  138 
U.  S.  694,  34  L.  Ed.  1078;  Stevens  v. 
Nichols,  130  U.  S.  230,  231.  32  L.  Ed.  914, 
Vattier  v.  Hinde,  7  Pet.  252.  260,  8  L.  Ed. 
675;  Conolly  v.  Taylor,  2  Pet.  556,  7  L. 
Ed.  518;  Mullen  v.  Torrance,  9  Wheat. 
537,  6   L.   Ed.   154. 

45.  Change  of  citizenship  as  divesting 
jurisdiction — Mullen  v.  Torrance,  9  Wheat. 
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(bb)  As  Perfecting  Jurisdiction. — And,  on  the  other  hand,  if  the  citizenship 
of  the  parties  at  the  time  of  the  commencement  of  the  suit  was  not  such  as  to 
warrant  the  assumption  of  jurisdiction,  the  fact  that  it  becomes  so  pending  suit 
does  not  confer  jurisdiction  as  to  the  suit  already  pending.''^ 

(f)  Change  of  Parties  Pending  Suit. — The  jurisdiction  of  the  circuit  court 
depends  on  the  citizenship  of  the  original  parties  to  the  suit,'^'^  and  a  subsequent 
change  of  parties  cannot  divest  jurisdiction  which  has  once  attached."*^ 


537,  6  L.  Ed.  154;  Vattier  v.  Hinde,  7  Pet. 
252,  261,  8  L.  Ed.  675;  Dunn  v.  Clarke,  8 
Pet.  1,  8  L.  Ed.  845;  Florida  v.  Georgia, 
17  How.  478,  508,  15  L.  Ed.  181;  Morgan 
V.  Morgan,  2  Wheat.  290,  297,  4  L.  Ed. 
242;  Clarke  v.  Mathewson,  12  Pet.  164,  9 
L.  Ed.  1041;  Kanouse  v.  Martin,  15  How. 
198,  14  L.  Ed.  660;  Kirby  v.  American 
Soda  Fountain  Co.,  194  U.  S.  141,  146,  48 
L,.  Ed.  911;  Koenigsberger  v.  Richmond 
Silver  Min.  Co.,  158  U.  S.  41,  39  L.  Ed. 
889;  Louisville,  etc.,  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  566,  43  L.  Ed. 
1081. 

"When  the  jurisdiction  of  the  circuit 
court,  by  reason  of  the  character  of  the 
parties,  has  once  attached,  it  is  not  de- 
vested by  one  of  the  parties  losing  the 
character  which  entitled  him  to  sue,  or 
subjected  him  to  be  sued  in  the  circuit 
court,  or  by  his  death  and  administration 
being  granted 'to  a  citizen  who  would  not 
have  been  competent  to  sue."  Florida 
V.  Georgia,  17  How.  478,  508,  15  L.  Ed. 
181. 

The  jurisdiction  of  the  circuit  court 
having  once  vested,  between  citizens  of 
different  states,  cannot  be  d'lvested  by  a 
change  of  domicile  of  one  of  the  parties, 
and  his  removal  into  the  same  state  with 
the  adverse  party,  pendente  lite.  Morgan 
V.  Morgan,  2  Wheat.  290,  4  L.  Ed.  242; 
Kanouse  v.  Martin,  15  How.  198,  14  L. 
Ed.  660;  Clarke  v.  Mathewson.  12  Pet. 
164,  9  L.  Ed.  1041;  Kirby  v.  American 
Soda  Fountain  Co.,  194  U.  S.  141,  146,  48 
L.    Ed.    911. 

"In  the  case  of  Clarke  v.  Mathewson,  12 
Pet.  164,  9  L.  Ed.  1041,  it  was  held  that  a 
bill  of  revivor  was  but  a  continuation  of 
the  original  suit,  and  that  the  jurisdiction 
having  once  attached  was  complete,  and 
continued  to  enable  the  court  to  adjudicate 
on  that  subject  matter."  Florida  v.  Geor- 
gia. 17  How.  478,  518,  15  L.  Ed.   181. 

46.  Diversity  accruing  pending  suit. — 
Vattier  v.  Hinde,  7  Pet.  252,  2G0,  8  L.  Ed. 
675:  Mullen  v.  Torrance,  9  Wheat.  537,  6 
L.  Ed.  154.  See,  also,  Anderson  v.  Watt, 
138  U.  S.  694,  34  L.  Ed.  1078. 

In  Mullen  v.  Torrance,  9  Wheat.  537,  6 
L.  Ed.  154,  a  plea  to  the  jurisdiction 
averred  that  the  plaintiff  and  defendant 
were  both  citizens  of  the  state  of  Missis- 
sipoi.  On  demurrer,  this  nlea  was  held 
bad.  because  the  jurisdiction  of  the  court 
depended  on  the  state  of  the  parties  at 
the  institution  of  the  suit,  and  not  at  the 
time  of  the  plea  pleaded.  Vattier  v. 
Hinde,  7  Pet.  252,  261,  8  L.  Ed.  675. 


47.  Change  of  parties  cannot  affect  ju- 
risdiction.— Hardenbergh  v.  Ray,  151  U. 
S.  112,  118,  38  L.  Ed.  93;  Phelps  v.  Oaks> 
117  U.  S.  236,  29  L.  Ed.  888;  Stewart  v. 
Dunham,  115  U.  S.  61,  29  L.  Ed.  329. 

48.  Change  of  parties  cannot  divest 
jurisdiction.— Hardenbergh  v.  Ray,  151  U. 
S,  112,  118,  38  L.  Ed.  93;  Phelps  v.  Oaks, 
117  U.  S.  236,  29  L.  Ed.  888;  Stewart  v. 
Dunham,  115  U.  S.  61,  29  L.  Ed.  329. 

Letting  in  landlord  to  defend  ejectment. 
—  Where  the  jurisdiction  of  the  court 
has  completely  attached  against  the  ten- 
ant in  possession,  the  substitution  of  the 
landlord  as  a  defendant  for  such  tenant 
will  in  no  way  affect  or  defeat  the  juris- 
diction of  the  court.  Hardenbergh  v.  Ray, 
151   U.  S.   112,  118,  38  L.  Ed.  93. 

The  jurisdiction  of  the  circuit  court  of 
the  United  States  of  an  action  of  eject- 
ment between  citizens  of  different  states, 
is  not  defeated  by  the  admission  of  the 
landlord  of  the  defendant  as  a  party  de- 
fendant, according  to  the  state  practice  in 
such  cases,  though  the  landlord  is  a  citizen 
of  a  different  state  from  that  of  either  the 
plaintiff  or  defendant.  Phelps  v  Oaks 
117    U.    S.   236,   29    L.    Ed.    888. 

A  creditor's  suit  in  equity  was  removed 
from  the  state  court  to  the  United  States 
court  and  that  court  proceeded  to  decree 
after  admitting  other  parties  as  co-com- 
plainants.  The  app-ellants  alleged  that  as 
the  case  then  stood,  the  court  was  with- 
out jurisdiction,  as  the  controversy  did 
not  appear  to  be  wholly  between  citizens 
of  different  states.  It  was  held  that  the 
introduction,  afterwards,  of  these  parties 
as  co-complainants  did  not  oust  the  juris- 
diction of  the  court,  already  lawfully  ac- 
quired, as  between  the  original  parties. 
The  right  of  the  court  to  proceed  to  de- 
cree between  the  original  and  new  par- 
ties did  not  depend  upon  difference  of 
citizenship.  The  court  said  that  "the  bill 
having  been  filed  by  the  original  complain- 
ants on  behalf  of  themselves  and  all  other 
creditors  choosing  to  come  in  and  share 
the  expenses  of  the  litigation,  the  court 
in  exercising  jurisdiction  between  the  par- 
ties, could  incidentally  decree  in  favor  of 
all  other  creditors  coming  in  under  the 
bill.  Stewart  v.  Dunham,  115  U  S  61 
29    L.    Ed.    329.  "  ' 

"Such  a  proceeding  would  be  ancillary 
to  the  jurisdiction  acquired  between  the 
original  parties,  and  it  would  be  merely 
a  matter  of  form  whether  the  new  par- 
ties should  come  in  as  co-complainants 
or  before  a  master,  under  a  decree  order- 
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(g)  Change  of  Domicile  or  Citizenship  before  Suit — aa.  Real  and  Bona  Fide 
Change — (aa)  In  General. — A  person  who  makes  a  bona  fide  change  of  his 
domicile  with  the  intention  of  taking  up  his  residence  in  another  state,  may  in- 
voke the  jurisdiction  of  the  federal  courts  in  suits  by  or  against  citizens  of 
tlie  state  of  his  original  domicile.^ ^ 

(bb)  Change  for  Purpose  of  Giving  Federal  Courts  Jurisdiction. — Indeed, 
the  right  of  a  party  to  sue  in  the  federal  courts  is  not  defeated  by  the  fact  that 
his  change  of  domicile  was  made  for  the  express  purpose  of  giving  jurisdiction 
to  the  federal  courts  of  suits  between  himself  and  a  citizen  of  the  state  of  his 
former  domicile. •'•"^ 

bb.  Fraudulent  or  Fictitious  Change — (aa)  By  Natural  Persons. — But  if  a 
party  does  not  really  mean  to  change  his  domicile  permanently,  the  fact  that  he 
takes  up  his  residence  in  another  stai^  does  not  confer  jurisdiction  upon  the  fed- 
eral courts  of  suits  by  or  against  residents  of  the  state  of  his  former  domicile.^i 


ing  a  reference  to  prove  the  claims  of  all 
persons  entitled  to  the  benefit  of  the  de- 
cree. If  the  latter  course  had  been 
adopted,  no  question  of  jurisdiction  could 
have  arisen.  The  adoption  of  the  alter- 
native is,  in  substance,  the  same  thing." 
Stewart  v.  Dunham,  115  U.  S.  61,  29  L. 
Ed.   329. 

49.  Real  and  bona  fide  change  of  domi- 
cile.—Morris  z\  Gilmer,  129  U.  S.  315,  328, 
32  L.  Ed.  690;  Robertson  v.  Carson,  19 
Wall.  94,  106,  22  L.  Ed.  178;  Knox  v. 
Greenleaf,  4  Dall.  360,  1  L.  Ed.  866;  Dick- 
erman  v.  Northern  Trust  Co.,  176  U.  S. 
181,  44  L.  Ed.  423;  South  Dakota  v.  North 
Carolina,  192  U.  S.  286,  311,  48  L.  Ed.  448; 
Manhattan  Life  Ins.  Co.  v.  Broughton, 
109  U.  S.  121,  27  L.  Ed.  878;  Jones  v. 
League,  18  How.  76,  15  L.  Ed.  263;  Ex 
parte  Schollenberger,  96  U.  S.  369,.  377, 
24  L.  Ed.  853;  Chicago,  etc..  R.  Co.  v. 
Ohle,  117  U.  S.  123,  29  L.  Ed.  837;  Shelton 
V.  Tififin,  6  How.  163,  12  L.  Ed.  387; 
Cheever  v.  Wilson.  9  Wall.  108,  19  L.  Ed. 
604.  See,  generally,  the  titles  DO:\II- 
CILE;   CITIZENSHIP,  vol.  3,  p.  788. 

The  intention  and  the  act  must  concur 
in  order  to  efifect  such  a  change  of  domi- 
cile as  constitutes  a  change  of  citizenship. 
Morris  v.  Gilmer,  129  U.  S.  315,  328,  32 
L.    Ed.    690. 

The  change  of  citizenship  from  one 
state  to  another  must  be  made  with  a 
bona  fide  intention  of  becoming  a  citizen 
of  the  state  to  which  the  party  removes. 
Jones  V.  League,  18  How.  76,  15  L.  Ed. 
263;  Chicago,  etc.,  R.  Co.  v.  Ohle,  117  U. 
S-   123,  29  L.   Ed.   837. 

On  a  change  of  domicile  from  one  state 
to  another,  citizenship  maj'  depend  upon 
the  intention  of  the  individual.  But  this 
intention  may  be  shown  more  satisfac- 
torily by  acts  than  declarations.  An  ex- 
ercise of  the  right  of  suffrage  is  conclusive 
upon  the  subject;  but  acquiring  a  right 
of  suffrage,  accompanied  by  acts  which 
show  a  permanent  location,  unexplained, 
may  be  sufficient  Shelton  v.  Tiffin,  6 
How.    163,   12   L.   Ed.   387. 

Where  a  citizen  of  one  state  removes  to 
another  state,  and  there  purchases  real 
estate,  pays  his  taxes  and  resides  there 
for  about  four  years,  he  must  be  regarded 


as  a  citizen  of  the  latter  state,  subject  to 
the  jurisdiction  of  a  federal  court,  even 
though  during  this  time,  during  a  tem- 
porary absence,  he  acquired  and  exercised 
municipal  rights  in  another  and  third  state. 
Knox  V.  Greenleaf,  4  Dall.  360,  1  L.  Ed. 
866. 

50.  Change  in  order  to  give  federal 
courts  jurisdiction. — Robertson  v.  Carson, 
19  Wall.  94,  lOG,  22  L.  Ed.  178;  Ex  parte 
Schollenberger,  96  U.  S.  369,  377,  24  L. 
Ed.  853;  Morris  v.  Gilmer,  129  U.  S.  315, 
328,  32  L.  Ed.  690;  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121,  125,  27 
L.  Ed.  878;  Jones  v.  League,  18  How.  76, 
81,  15  L.  Ed.  263;  Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  190,  191,  192,  44 
L.  Ed.  423;  South  Dakota  v.  North  Caro- 
lina, 192  U.  S.  286,  311,  48  L.  Ed.  448; 
Cheever  v.  Wilson,  9  Wall.  108,  123,  19  L. 
Ed.  604. 

51.  Fraudulent  or  fictitious  change. — • 
Morris  :•.  Gilmer.  129  U.  S.  315,  328,  32 
L.  Ed.  690;  Jones  v.  League,  18  How.  76, 
15  L.  Ed.  263;  Lake  County  Comm'rs  v. 
Dudley,  173  U.  S.  243,  254,  43  L.  Ed.  684. 

"There  must  be  an  actual,  not  pretended, 
change  of  domicile;  in  other  words,  the 
removal  must  be  a  real  one.  animo  ma- 
nendi, and  not  merely  ostensible."  Morris 
V.  Gilmer,  129  U.  S.  315,  328.  32  L.  Ed.  690. 

"If  the  removal  be  for  the  purpose  of 
committing  a  fraud  upon  the  law,  and  to 
enable  the  party  to  avail  himself  of  the 
jurisdiction  of  the  federal  courts,  and  that 
fact  be  made  out  by  his  acts,  the  court 
must  pronounce  that  his  removal  was  not 
wnth  a  bona  fide  intention  of  changing 
his  domicile,  however  frequent  and  public 
his  declarations  to  th'e  contrary  may  have 
been."  Morris  v.  Gilmer,  129  U.  S.  315, 
328,   32    L.   Ed.   690. 

Where  the  plaintiff  went  to  Tennessee 
without  any  present  intention  to  remain 
there  permanently  or  for  an  indefinite 
time,  but  with  a  present  intention  to  re- 
turn to  Alabama  as  soon  as  he  could  do 
so  without  defeating  the  jurisdiction  of 
the  federal  court  to  determine  his  new 
suit,  and  was  a  mere  sojourner  in  the 
former  state  when  the  suit  was  brought, 
and  returned  to  Alabama  alm'^st  immedi- 
ately   after    giving    his    deposition,    it    was 
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(bb)    Fraudulent  Incorporatian. — Upon  a  like  principle,  where  a  corporation 
of  one   state  incorporates  itself  in  another  state   for  the   fraudulent  purpose  of 
giving  the  federal  courts  jurisdiction  of  suits,  over  which  they  otherwise  would 
not  have  jurisdiction,  the  federal  courts  will  refuse  to  give  effect  to  their  fraud- 
ulent purpose,  and  will  not  take  jurisdiction.^^ 

(h)  Suits  by  or  against  Artificial  Bodies — aa.  Corporations — (aa)  General 
Rules  as  to  Suits  by  or  against  Corporations — aaa.  Former  Rule. — The  acts  con- 
ferring jurisdiction  on  the  federal  courts  in  suits  between  citizens  of  different 
states  do  not  mention  corporations,  and  for  half  a  century  after  the  passage  of 
the  first  act,  corporations  were  allowed  to  sue  and  be  sued  in  the  federal  courts 
only  when  all  the  members  of  the  corporation  were  citizens  of  the  state  which 
created  the  corporation,  and  the  suit  was  by  or  against  a  citizen  of  another 
state. ^3    In  other  words  it  was  held  that  a  corporation  could  not  be  a  citizen,  and 


held  that  the  court  had  no  jurisdiction. 
Morris  v.  Gilmer,  129  U.  S.  315,  328,  32  L. 
Ed.  690. 

It  was  not  a  bona  fide  change  of  domi- 
cile where  the  plaintiflf  only  made  a  short 
absence,  and  it  appeared  from  the  deed 
under  which  he  claimed  that  he  was  in 
fact  prosecuting  the  suit  for  the  benefit 
of  his  grantor  (who  could  not  sue),  re- 
ceiving a  portion  of  the  land  recovered  as 
an  equivalent  for  paying  one-third  of  the 
costs  and  superintending  the  prosecution 
of  the  suit.  In  such  a  case,  the  federal 
court  has  no  jurisdiction.  Jones  v.  League, 
18   How.  76.  15  L.  Ed.  263. 

52.  Fraudulent  incorporation  in  another 
state— Lehigh  Min.  &  Mfg.  Co.  v.  Kelly, 
160  U.  S.  327,  40  L.  Ed.  444;  Riverdale 
Cotton  Mills  V.  Alabama,  etc.,  Mfg.  Co., 
198  U.  S.  188,  199,  49  L.  Ed.  1008. 

A  Virginia  corporation  claimed  title  to 
lands  in  that  commonwealth  which  were 
in  the  possession  of  certain  individuals, 
citizens  of  Virginia.  The  stockholders  of 
the  Virginia  corporation  organized  them- 
selves into  a  corporation  under  the  laws 
of  Pennsylvania  in  order  that  the  Penn- 
sylvania corporation,  after  receiving  a 
conveyance  from  the  Virginia  corporation, 
could  bring  suit  in  the  circuit  court  of  the 
United  States  sitting  in  Virginia,  against 
the  citizens  in  that  commonwealth  who 
held  possession  of  the  lands.  The  con- 
templated conveyance  was  made,  but  no 
consideration  actually  passed  or  was  in- 
tended to  be  passed  for  the  transfer  The 
supreme  court  held  that  within  the  mean- 
ing of  the  act  of  1875  the  case  was  a 
collusive  one  and  should  have  been  dis- 
missed as  a  fraud  on  the  jurisdiction  of 
the  United  States  court.  Lehigh  Min.  & 
Mfg.  Co.  V.  Kelly,  160  U.  S.  327,  40  L.  Ed. 
444. 

53.  Early  rule  as  to  jurisdiction  of 
suits  by  or  against  corporations. — Shaw 
Z'.  Quincy  Min.  Co.,  145  U.  S.  444,  451,  36 
L.  Ed.  768;  United  States  Bank  v.  De- 
veaux.  5  Cranch  61,  3  L.  Ed.  38;  Hope 
Ins.  Co.  V.  Boardman,  5  Cranch  57,  3  L. 
Ed.  36;  Sullivan  v.  Fulton  Steamboat  Co., 
6  Wheat.  450,  5  L.  Ed.  302;  Breithaupt  v. 
Bank,  1  Pet  238,  7  L.  Ed.  127;  Commer- 
cial, etc.,  Bank  v.  Slocomb,  etc..  Co.,  14 
Pet.  60,  10  L.  Ed.  354;   Barrow  Steamship 


Co.  V.  Kane,  170  U.  S.  100,  107,  42  L.  Ed. 
964;  Bank  v.  Earle,  13  Pet.  519,  10  L.  Ed. 
274;  Irvine  v.  Lowry,  14  Pet.  293,  10  L. 
Ed.  462;  Cowles  v.  Mercer  County,  7  Wall. 
118,  121,  19  L.  Ed.  86. 

"The  jurisdiction  of  the  circuit  courts 
over  suits  between  a  citizen  of  one  state 
and  a  corporation  of  another  state  was  at 
first  maintained  upon  the  theory  that  the 
persons  composing  the  corporation  were 
suing  or  being  sued  in  its  name,  and  upon 
the  presumption  of  fact  that  all  those  per- 
sons were  citizens  of  the  state  by  which 
the  corporation  had  been  created;  but  that 
this  presumption  might  be  rebutted,  by 
plea  and  proof,  and  the  jurisdiction 
thereby  defeated.  United  States  Bank  v. 
Deveaux,  5  Cranch  61,  3  L.  Ed.  38;  Hope 
Ins.  Co.  V.  Boardman,  5  Cianch  57,  3  L. 
Ed.  36;  Commercial,  etc..  Bank  v.  Slocomb, 
etc.,  Co.,  14  Pet.  60,  10  L.  Ed.  354."  Bar- 
row Steamship  Co.  v.  Kane,  170  U.  S.  100, 
106,   42   L.   Ed.   964. 

A  corporation  aggregate,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of 
another  state,  in  the  circuit  court  of  the 
United  States.  United  States  Bank  v.  De- 
veaux, 5  Cranch  61,  3  L.  Ed.  38. 

The  artificial  being,  a  corporation  ag- 
gregate, is  not,  as  such,  a  citizen  of  the 
United  States;  yet  the  courts  of  the  United 
States  will  look  beyond  the  mere  corpo- 
rate character,  to  the  individuals  of  whom 
it  is  composed;  and  if  they  were  citizens 
of  a  different  state  from  the  party  sued, 
they  are  competent  to  sue  in  the  courts 
of  the  United  States;  but  all  the  corpora- 
tors must  be  citizens  of  a  different  state 
frorn  the  party  sued.  The  same  principle 
applies  to  the  individuals  composing  a 
corporation  aggregate,  when  standing  in 
the  attitude  of  defendants,  which  does 
when  they  are  in  that  of  plaintiffs.  Com- 
mercial, etc..  Bank  v.  Slocomb,  etc.,  Co., 
14  Pet.  60,   10   L.   Ed.  354. 

An  action  was  brought  in  the  circuit 
court  of  Mississippi,  against  the  Commer- 
cial and  Railroad  IBank  of  Vicksburg,  Mis- 
sissippi, by  parties  who  were  citizens  ol 
the  state  of  Louisana;  the  defendants 
pleaded  in  abatement,  by  attorney,  that 
they  were  an  aggregate  corporation,  and 
that  two  of  the  stockholders  were  citizens 
of  Louisiana;  the  affidavit  to  the  plea  was 
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could  only  litigate  in  the  courts  of  the  United  Slates  in  consequence  of  the  char- 
acter of  the  individuals  who  composed  the  body  corporate.^* 
■  bbb.  Present  Rule. — The  rule  that  the  jurisdiction  of  the  federal  courts  in 
suits  by  or  against  corporations  was  dependent  upon  the  citizenship  of  the  in- 
corporators, w^as  overruled  in  1844.55  Since  then  it  has  never  been  doubted  that 
a  corporation  created  by  and  doing  business  in  a  state  is  to  be  considered  as  a 
citizen  of  the  state,  as  much  as  a  natural  person,  so  far  as  the  jurisdiction  of 
the  federal  courts,  upon  the  ground  of  diversity  of  citizenship,  is  concerned  ;56 


sworn  to  by  the  cashier  of  the  bank,  be- 
fore the  '"deputy  clerk;"  it  was  not  en- 
titled as  of  any  term  of  the  court;  the 
plaintififs  demurred  to  the  olea.  Held,  that 
the  appearance  of  the  defendants  in  the 
circuit  court,  by  attorney,  was  proper;  and 
that  if  any  exceptions  existed  to  this  form 
of  the  plea,  they  should  have  been  urged 
to  the  receiving  of  it,  when  it  was  of- 
fered, and  were  not  causes  of  demurrer; 
also,  that  the  circuit  court  of  Mississippi 
had  no  jurisdiction  of  the  case.  Commer- 
cial, etc..  Bank  v.  Slocomb,  etc.,  Co.,  14 
Pet.  60,  10  L.  Ed.  354. 

54.  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch  57,  3  L.  Ed.  36. 

55.  Former  rule  changed  in  1844.— 
Louisville,  etc.,  R.  Co.  7'.  Letson,  2  How. 
497  11  L  Ed.  353;  Cowles  v.  Mercer 
County.  7  Wall.  118,  121,  19  L.   Ed.  86. 

56.  Corporation  a  citizen  of  state  creat- 
ing it. — Louisville,  etc.,  R.  Co.  z\  Letson, 
2  How.  497,  11  L.  Ed.  353;  Cowles  v. 
Mercer  County.  7  Wall.  118,  121,  19  L. 
Ed.  86;  St.  Louis,  etc.,  R.  Co.  v.  James, 
161  U.  S.  546,  562,  40  L.  Ed.  802;  Empire 
Coal,  etc.,  Co.  v.  Empire,  etc.,  Min.  Co., 
150  U.  S.  159.  163,  37  L.  Ed.  1037;  Muller 
V.  Dows,  94  U.  S.  444,  24  L.  Ed.  207, 
Nashua,  etc.,  R.  Corp.  v.  Boston,  etc.,  R. 
Corp.,  136  U.  S.  356,  381,  34  L.  Ed.  363; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  449,  44  L.  Ed.  842;  Loeb 
V.  Columbia  Township  Trustees,  179  U.  S. 
472  485  45  L.  Ed.  280;  Barrow  Steamship 
Co.  V.  Kane,  170  U.  S.  100,  106,  42  L.  Ed. 
964;  Railroad  Co.  v.  Koontz.  104  U.  S.  5, 
26  L.  Ed.  643;  Chapman  v.  Barney,  129  U. 
S  677  682,  32  L.  Ed.  800;  Guthrie  v.  Hark- 
ness,  199  U.  S.  148,  50  L.  Ed.  130;  Wells 
Co.  V.  Gastonia  Cotton  :Mfg.  Co.,  198  U. 
S  177,  49  L.  Ed.  1003;  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  407,  25  L.  Ed.  206; 
Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.  314,  14  L.  Ed.  953;  Dodge  v.  Wool- 
sey.  18  How.  331,  364,  15  L.  Ed.  401; 
Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
405,  15  L.  Ed.  451;  Philadelphia,  etc.,  R. 
Co.  V.  Quigley,  21  How.  202,  214,  16  L. 
Ed.  73;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1 
Black  286,  296,  17  L.  Ed.  130;  Railroad 
Co.  V.  Harris,  12  Wall.  65,  82,  20  L.  Ed. 
354;  Covins^ton  Drawbridge  Co.  v.  Shep- 
herd, 20  How.  227,  231.  15  L.  Ed.  896; 
Covington  Drawbridge  Co.  v.  Shepherd, 
21  How  112,  16  L.  Ed.  38;  Insurance  Co. 
r  Ritchie,  5  Wall.  541,  542,  18  L.  F.d.  540; 
Paul  V.  Virginia.  8  Wall.  168,  178,  19  L. 
Ed.  357;  Pennsylvania  v.  Quicksilver  Co., 
10  Wall.  553,  556,   19  L.  Ed.   998;   Case  of 


the  Sewing  Machine  Companies,  18  Wall. 
553,   575;   21   L.   Ed.   914;   Steamship  Co.  v. 
Tugman,  106  U.   S.   118,  121,  27  L.  Ed.  87; 
Doctor    f.    Harrington,    196    U.    S.    579,    49 
L.  Ed.  606;  Kansas,  Pac.   R.  Co.  v.  Atchi- 
son, etc.,   R.  Co.,  112  U.   S.  414,  28   L.  Ed. 
794;   Southern  Pac.  Co.  v.  Denton,  146   U. 
S.  202,  205,  36  L.  Ed.  943;  Shaw  v.  Quincy 
Min.  Co.,  145  U.  S.  444,  446,  36  L.  Ed.  768; 
St.   Clair  v.  Cox,   106  U.   S.  350,  27   L.  Ed. 
222;   Canada  Southern  R.  Co.    v.  Gebhard, 
109   U.   S.   527,   27   L.   Ed.    1020;   Memphis, 
etc.,  R.  Co.  V.  Alabama,  107  U.  S.   581,  27 
L.    Ed.    518;    Railway    Co.   v.    Whitton,    13 
Wall.    270,   20    L.    Ed.    571;    Insurance   Co. 
r.  Francis,  11  Wall.  210,  20  L.  Ed.  77;  Ex- 
press Co.  V.   Kountze   Bros.,  8  Wall.   342, 
343,    19    L.    Ed.    457;    Ex    parte    Schollen- 
berger,  96  U.  S.  369,  24  L.  Ed.  853;   Mexi- 
can Cent.  R.  Co.  z:  Eckman,  187  U.  S.  429, 
433,    47    L.    Ed.    245;    Sun    Printing,    etc., 
Ass'n   v.   Edwards.    194    U.    S.   377,   381,    48 
L.   Ed.   1027;   Southern   R.   Co.   v.   Allison, 
190  U.  S.  326,  332,  47  L.  Ed.  1078;  Thomas 
V.   Board  of  Trustees,   195   U.   S.   207,   217, 
49   L.   Ed.   160:   :\Iadisonville  Traction   Co. 
V.  St.  Bernard  Min.  Co.,  196  U.  S.  239,  256, 
49  L.  Ed.  462;  Insurance  Co.  v.  Morse,  20 
Wall.   445,   453,   22    L.   Ed.   365;    Barron   v. 
Burnside,    121    U.    S.    186,    198,    30    L.    Ed. 
915;      Pennsylvania      v.      Wheeling,      etc.. 
Bridge    Co.,  13   How.   518,  14  L.  Ed.   249; 
Wisconsin   v.   Pelican   Ins.   Co.,   127   U.    S. 
265,  287,  32  L.  Ed.  239:  St.  Joseph,  etc.,  R. 
Co.  V.  Steele,  167  U.  S.  659,  42  L.  Ed.  315; 
Galveston,    etc.,    R.    Co.    v.    Gonzales,    151 
U.    S.   496,   38    L.    Ed.    248;    Blake   v.    Mc- 
Clung,   172   U.   S.  239,  259,   43   L.    Ed.   432; 
In  re   Hohorst,   150   U.   S.   653,   662,   37   L. 
Ed.  1211;  Goodlett  v.  Louisville,  etc.,  Rail- 
road, 122  U.  S.  391,  30  L.  Ed.   1230;   Balti- 
more, etc.,  R.  Co.  V.  Baugh,  149  U.  S.  368, 
400,  37  L.  Ed.  772;  United  States  v.  Xorth- 
western  Express,   etc.,   Co.,   164  U.   S.  686, 
689,   41    L.    Ed.    599;    Rundle   v.    Delaware, 
etc..  Canal  Co.,  14  How.  80.  100,  14  L.  Ed. 
335;  Northern  Indiana  R.  Co.  v.  Michigan 
Cent.  R.  Co.,  15  How.  233,  249,  14  L.  Ed. 
674;  Martin  v.  Baltimore,  etc.,  R.  Co.,  151 
U.  S.  673,  677,  38  L.  Ed.  311;   In  re  Keas- 
bey  &  Mattison  Co.,  160  U.  S.  221,  228,  40 
L.  Ed.  402. 

"The  words  'citizens'  and  'aliens,'  in 
these  provisions  of  the  constitution  and 
of  the  judiciary  act,  have  always  been 
held  by  this  court  to  include  corporations." 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S. 
100,   106,  42   L.   Ed.   964. 

The  constant  tendency  of  judicial  de- 
cisions in   modern  times  has  been  in  the 
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and  there  is  a  conclusive  presumption  of  law  that  the  persons  composing  the 
corporation  are  citizens  of  the  state  to  whose  laws  the  corporate  body  owes  its 
existence. '^^ 


direction  of  putting  corporations  upon 
the  same  footing  as  natural  persons  in 
regard  to  the  jurisdiction  of  suits  by  or 
against  them.  Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  100,  106,  43  L.  Ed.  964. 

A  corporation  may  for  the  purposes  of 
suit  be  said  to  be  born  where  by  law  it 
is  created  and  organized,  and  to  reside 
where,  by  or  under  the  authority  of  its 
charter,  its  principal  office  is.  Railroad 
Co.  V.  Koonlz,  104  U.  S.  5,  12,  26  L.  Ed. 
643. 

In  Muller  v.  Dows,  94  U.  S.  444,  24  L. 
Ed.  207,  it  was  held  that  a  corporation 
itself  can  be  a  citizen  of  no  state  in  the 
sense  in  which  the  word  "citizen"  is  used 
in  the  constitution  of  the  United  States. 

A  citizen  of  one  state  can  sue  a  cor- 
poration which  has  been  created  by  an- 
other state  in  the  federal  courts,  although 
the  state  itself  may  be  a  member  of  the 
■corporation.  Louisville,  etc.,  R.  Co.  v. 
Letson,  2  How.  497,  11  L.  Ed.  353. 

A  suit  involving  a  controversy  between 
■corporate  citizens  of  different  states,  is  one 
of  which  the  circuit  court  of  the  United 
States  can  take  original  cognizance,  un- 
der the  judiciary  act.  Madisonville  Trac- 
tion Co.  V.  St.  Bernard  Alin.  Co.,  196  U.  S. 
239,  256,  49  L.  Ed.  462. 

A  citizen  of  Virginia  may  sue  the  Balti- 
more and  Ohio  Railroad  Company  in  the 
circuit  court  of  the  United  States  for 
Maryland,  and  an  averment  that  the  de- 
fendants are  a  body  corporate,  created  by 
the  legislature  of  Maryland,  is  sufficient 
to  give  the  court  jurisdiction.  Marshall 
V.  Baltimore,  etc.,  R.  Co.,  16  How.  314,  14 
L.    Ed.   953. 

Territorial  corporation  becomes  citizen 
of  state  on  its  admission  as  a  state. — 
Kansas  Pac.  R.  Co.  v.  Atchison,  etc.,  R. 
Co..  112  U.  S.  414,  28  L.  Ed.  794. 

57.  Presumption  as  to  citizenship  of 
stockholders. — St.  Louis,  etc.,  R.  Co.  v. 
James,  161  U.  S.  545,  562,  40  L.  Ed.  802; 
Muller  V.  Dows,  94  U.  S.  444,  24  L.  Ed. 
207;  Louisville,  etc.,  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  565,  43  L.  Ed. 
1081;  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100,  106,  42  L.  Ed.  964;  Steamship 
■Co.  V.  Tugman,  106  U.  S.  118,  121,  27  L. 
Ed.  87;  Ohio,  etc.,  R.  Co.  v.  Wheeler.  1 
Black  286,  296,  17  L.  Ed.  130;  Louisville, 
etc.,  R.  Co.  V.  Letson,  2  How.  497,  11  L. 
Ed.  353;  Doctor  v.  Harrington,  196  U.  S. 
579,  49  L.  Ed.  606;  Shaw  v.  Quincy  Min. 
Co.,  145  U.  S.  444,  451,  36  L.  Ed.  768; 
Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U. 
S.  581,  27  L.  Ed.  518;  Sun  Printing,  etc., 
Ass'n  V.  Edwards.  194  U.  S.  377,  381,  48 
L  Ed.  1027;  Southern  R.  Co.  v.  Allison, 
190  U.  S.  326,  332,  47  L.  Ed.  1078;  Thomas 
r.  Board  of  Trustees,  195  U.  S.  207,  210, 
49  L.  Ed.  160;  Blake  v.  McClung,  172  U. 
S.  239,  259,  43  L.  Ed.  432;   Baltimore,  etc., 


R.  Co.  V.  Baugh,  149  U.  S.  368,  400,  37 
L.  Ed.  772;  United  States  v.  Northwestern 
Express,  etc.,  Co.,  164  U.  S.  686,  689,  41 
L.   Ed.   599. 

Where  a  corporation  is  created  by  the 
laws  of  a  state,  the  legal  presumption  is, 
that  its  members  are  citizens  of  the  state 
in  which  alone  the  corporate  body  has 
a  legal  existence;  and  a  suit  by  or  againsi 
a  corporation,  in  its  corporate  name,  must 
be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  state  which  created  the 
corporate  body;  and  no  averment  or  evi- 
dence to  the  contrary  is  admissible,  for 
the  purpose  of  withdrawing  the  suit  from 
the  jurisdiction  of  a  court  of  the  United 
States.  Louisville,  etc.,  R.  Co.  v.  Letson, 
2  How.  497,  11  L.  Ed.  353;  Ohio,  etc.,  R. 
Co.  V.  Wheeler,  1  Black  286,  17  L.  Ed.  130; 
Steamship  Co.  v.  Tugman,  106  U.  S.  118, 
120,   27   L.    Ed.   87. 

"There  is  an  indisputable  legal  presump- 
tion that  a  state  corporation,  when  sued 
or  suing  in  a  circuit  court  of  the  United 
States,  is  composed  of  citizens  of  the  state 
which  created  it,  and  hence  such  a  cor- 
poration is  itself  deemed  to  come  within 
that  provision  of  the  constitution  of  the 
United  States  which  confers  jurisdiction 
upon  the  federal  courts  in  'controversies 
between  citizens  of  different  states.'" 
Louisville,  etc.,  R.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  552,  565,  43  L.  Ed.  1081; 
St.  Louis,  etc.,  R.  Co.  v.  James,  161  U  S 
545,  40  L.  Ed.  802;  Wells  Co.  v.  Gastonia 
Cotton  Mfg.  Co.,  198  U.  S.  177,  49  L.  Ed. 
1003. 

"That  doctrine  began,  as  we  have  seen, 
in  the  assumption  that  state  corporations 
were  composed  of  citizens  of  the  state 
which  created  them;  but  such  assumption 
was  one  of  fact,  and  was  the  subject  of 
allegation  and  traverse,  and  thus  the  juris- 
diction of  the  federal  courts  might  be 
defeated.  Then,  after  a  long  contest  in 
this  court,  it  was  settled  that  the  pre- 
sumption of  citizenship  is  one  of  law,  not 
to  be  defeated  by  allegation  or  evidence 
to  the  contrary."  St.  Louis,  etc.,  R  Co 
v.  James,  161  U.  S.  545.  563,  40  L.  Ed.  802. 
"The  presumption  that  a  corporation  is 
composed  of  citizens  of  the  state  which 
created  it  accompanies  such  corporation 
when  it  does  business  in  another  state, 
and  it  may  sue  or  be  sued  in  the  federal 
courts  in  such  other  state  as  a  citizen  of 
the  state  of  its  original  creation."  Louis- 
ville, etc.,  R.  Co.  V.  Louisville  Trust  Co 
174  U.  S.  552,  565,  43  L.  Ed.  1081;  St 
Louis,  etc.,  R.  Co.  v.  James,  161  U.  S.  545 
40  L.  Ed.  802;  Steamship  Co.  v  Tugman 
106  U.  S.  118,  12],  27  L.  Ed.  87. 

Presumption  does  not  defeat  stockhold- 
ers'  suit   against   corporation. — Doctor   v 
Harrington,   196   U   S.   579.   49   L.   Ed.   606^ 
As     to     stockholders'     suits     in    federal 
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(bb)  Necessity  for  Corporation  to  Be  Duly  Organised,  etc. — In  order  for  an 
artificial  body  to  be  sued  in  the  federal  courts  as  a  corporation  by  a  citizen 
of  a  different  state  than  that  from  which  such  body  is  alleged  to  derive  its 
powers,  on  the  ground  of  diverse  citizenship  of  the  parties,  the  body  must  be, 
in  fact,  a  corporation.^^  As  a  general  rule,  the  federal  courts  will  accept  the 
decision  of  the  highest  court  of  the  state  that  a  particular  body  is  or  is  not  a 
corporation  under  the  state  laws.^^ 

(cc)  Corporations  Created  by  One  State  and  Doing  Business  in  Another — 
aaa.  In  General. — A  corporation  created  by  the  laws  of  one  state  and  doing 
business  in  another  is,  for  the  purposes  of  federal  jurisdiction,  to  be  deemed  a 
citizen  of  the  state  of  its  creation  only.*^*^  Thus  a  corporation  created  by  the  laws 
of  one  state  and  doing  business  in  another  may  be  sued  in  the  federal  courts  of 
either  state  by  a  citizen  of  the  state  in  which  it  is  engaged  in  business.*^ ^     On  the 


courts  on  ground  of  diverse  citizenship, 
see  the  title  STOCK  AND  STOCK- 
HOLDERS. 

58.  Necessity  for  body  sued  as  corpora- 
tion to  be  such. — Thoinas  v.  Board  of 
Trustees,  195  U.  S.  207,  217.  49  L.  Ed.  160; 
Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co., 
198   U.   S.  177,  49  L.   Ed.   1003. 

A  corporate  charter  was  issued  by  the 
state  of  Mississippi  under  its  general  cor- 
poration laws.  One  clause  of  the  charter 
provided  that  the  incorporators  "are 
hereby  created  a  body  politic  and  corpo- 
rate *  *  *  shall  be  allowed  to  sue  and 
be  sued,  contract  and  be  contracted  with," 
etc.  Another  clause  provided  that  "as 
soon  as  $10,000  of  stock  is  subscribed  and 
paid  for,  said  corporation  shall  have  powei 
to  commence  business."  No  stock  was 
subscribed  or  paid  for  and  the  question 
was  whether  the  company  had  ever  be- 
come a  corporation  so  as  to  have  a  right 
to  sue  in  the  federal  courts,  on  the  ground 
of  diversity  of  citizenship.  It  was  held 
that  the  company  became  a  corporation 
when  its  charter  was  issued  and  that  it 
was  not  a  condition  precedent  that  the 
capital  stock  should  be  subscribed  and 
paid  for  and  that  therefore  it  might  sue 
a  citizen  of  a  different  state  in  the  federal 
courts.  Wells  Co.  v.  Gastonia  Cotton 
Mfg.   Co.,  198  U.   S.  177,  49  L.  Ed.   1003. 

In  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207,  217.  49  L.  Ed.  160,  it  was  held 
that  the  board  of  trustees  of  the  Ohio 
State  University,  which  under  the  state 
law  had  power  to  sue  and  be  sued,  and 
against  which  a  judgment  was  valid,  was 
nevertheless  not  a  corporation,  and  was 
not,  therefore,  subject  to  suit  in  the  fed- 
eral courts  by  a  citizen  of  a  state  other 
than  Ohio,  without  showing  the  citizen- 
ship of  the  individual  members  of  the 
board  to  be  such  as  to  sustain  the  juris- 
diction. 

59.  Federal  court  will  accept  decision  of 
state  court  as  to  what  is  corporation. — 
Thomas  z'.  Board  of  Trustees,  195  U.  S. 
207.   217,   49   L.   Ed.   160. 

60.  Corporation  created  by  one  state 
and  doing  business  in  another. — Empire 
Coal,  etc.,  Co.  v.  Empire,  etc.,  Min.  Co., 
150  U.  S.  159,  163,  37  L.  Ed.  1037;  Insur- 
ance   Co.   V.    Francis,    11   Wall.   210,   20    L. 


Ed.  77:  Railway  Co.  r.  Whitton,  13  Wall. 
270,  20  L.  Ed.  571;  Shaw  V.  Quincy  Min. 
Co.,  145  U.  S.  444,  450,  36  L.  Ed.  768; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151  U.  S. 
673,  38  L.  Ed.  311;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  205,  36  L.  Ed.  943; 
McCormick  Harvesting  Machine  Co.  v. 
Walthers,  134  U.  S.  41.  33  L.  Ed.  833; 
Pennsylvania  R.  Co.  z'.  St.  Louis,  etc.,  R. 
Co.,  118  U.  S.  290,  295,  30  L.  Ed.  83; 
Goodlett  z'.  Louisville,  etc.,  Railroad.  122 
U.  S.  391,  30  L.  Ed.  1230;  Railroad  Co. 
V.    Harris,    12    Wall.    65,    20    L.    Ed.    354. 

"A  corporation  of  one  state,  owning 
property  and  doing  business  in  another 
state  by  permission  of  the  latter,  does  not 
thereby  become  a  citizen  of  this  state 
also."  Pennsylvania  R.  Co.  zj.  St.  Louis, 
etc..  R.  Co.,  118  U.  S.  290,  295,  30  L.  Ed.  83. 

Where  a  corporation  is  created  by  the 
laws  of  a  state,  it  is,  in  suits  brought  in 
a  federal  court  in  that  state,  to  be  con- 
sidered as  a  citizen  of  such  state  whatever 
its  status  or  citizenship  may  be  elsewhere 
by  the  legislation  of  other  states.  Railway 
Co.  V.  Whitton,  13  Wall.  270,  20  L.  Ed. 
571. 

"  'A  corporation,'  said  Chief  Justice 
Waite,  'created  by  and  organized  under 
the  laws  of  a  particular  state,  and  having 
its  principal  office  there,  is,  under  the  con- 
stitution and  laws  for  the  purpose  of  suing 
and  being  sued,  a  citizen  of  that  state.* 
By  doing  business  awa}^  from  their  legal 
residence,  they  do  not  change  their  citizen- 
<;hip,  but  simply  extend  the  field  of  their 
operations.  They  reside  at  home,  but  do 
business  abroad.'  Railroad  Co.  r. 
Koontz,  104  U  S.  5,  26  L.  Ed.  643;  Paul 
v.  Virgmia,  8  Wall.  168,  19  L.  Ed.  357; 
Railroad  Co.  v.  Harris,  12  Wall.  65,  20  L. 
Ed.  354;  St.  Clair  z:  Cox,  106  U.  S.  350,  27 
L.  Ed.  222;  Canada  Southern  R.  Co.  z: 
Gebhard,  109  U.  S.  527,  27  L.  Ed.  1020." 
Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  444, 
450.  36  L.  Ed.   768. 

61.  Suit  against  foreign  corporation  by 
citizens  of  state  where  it  is  doing  busi- 
ness— Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  20.5.  36  L.  Ed.  943  (the  first 
headnote  in  this  case,  contrary  to  the  rule 
stated  in  the  text,  is  incorrect);  Martin 
V.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  38 
L.   Ed.    311;    McCormick    Harvesting   Ma- 
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other  hand  such  a  corporation  cannot  be  sued  in  the  federal  courts  by  a  citizen  of 

the  state  by  which  it  was  created,  although  it  has  a  place  of  business  in  another 
state. "^^ 

bbb.  Leasing  Rights  of  Domestic  Corporation. — A  foreign  corporation,  by 
taking  from  a  domestic  corporation,  with  the  unconditional  assent  of  the  state 
creating  the  latter,  a  lease  of  a  railroad  which  can  only  be  operated  by  the  use 
in  the  latter  state  of  the  corporate  franchises  of  the  lessor,  does  not  make  it- 
self a  corporation  of  the  latter  state,  or  part  with  any  of  the  rights  it  had  under 

the  constitution  and  laws  of  the  United  States  as  a  corporation  of  the  former 
state.^3 

ccc.  Corporation  Domesticated  by  Filing  Articles,  etc. — The  fact  that  a  corpora- 
tion created  under  the  laws  ,of  one  state  has  become  domesticated,  or  has  become 
in  form  a  domestic  corporation,  under  the  laws  of  another  state  in  compliance 
with  the  legislation  thereof,  by  filing  a  copy  of  its  charter  and  by-laws  with  the 
state,  or  by  complying  with  any  other  of  the  state  laws  as  to  domestication,  does 
not  make  it  a  corporation  of  the  second  state,  and  for  the  purposes  of  federal 
jurisdiction  it  is  to  be  taken  to  be  a  citizen  of  the  state  which  originally  created 
it.^^    The  mere  grant  of  powers  or  privileges  by  one  state  to  an  existing  cor- 


chine  Co.  v.  Walthers,  134  U.  S.  41,  33  L. 
Ed.    833. 

In  Southern  Pac.  Co.  v.  Denton,  14fi  U. 
S.  202,  20.5,  36  L.  Ed.  943.  the  plaintiff 
was  a  citizen  of  Texas  residing  in  the 
eastern  district  thereof,  and  the  defendant 
a  Kentucky  corporation  doing  business  in 
the  western  district  of  Texas.  It  was  held 
that  while  it  could  not  be  sued  in  the 
western  district  of  Texas,  it  might  be 
sued  either  in  the  eastern  district  of  Texas 
or  in  the  state  of  Kentucky. 

In  McCormick  Harvesting  Machine  Co. 
V.  Walthers,  134  U.  S.  41,  33  L.  Ed.  833, 
a  citizen  and  resident  of  Nebraska  sued 
an  Illinois  corporation,  which  was  doing 
business  in  Nebraska,  in  the  United  States 
circuit  court  for  Nebraska.  It  was  held 
that  suit  was  properly  brought. 

A  railroad  corporation  in  one  state  and 
doing  business  in  another  under  a  license 
issued  by  the  state  for  that  purpose  may 
be  sued  in  the  federal  courts  of  that  state 
by  one  of  its  citizens,  or  if  sued  in  the 
state  coijrts,  under  such  circumstances,  the 
case  may  be  removed  by  it  to  the  federal 
courts.  Martin  v.  Baltimore,  etc.,  R.  Co., 
151  U.  S.  673,  38  L.  Ed.  311. 

62.  Suit  by  citizen  against  domestic  cor- 
poration doing  business  in  another  state. — 
Empire  Coal,  etc.,  Co.  z\  Empire,  etc.,  Min. 
Co..   150  U.  S.  159,  163,  37   L.  Ed.  1037. 

Where  two  corporations  are  created  by 
the  same  state,  neither  of  them  can  main- 
tain an  action  against  the  other  in  a  cir- 
cuit court  of  the  United  States,  whether 
held  in  that  state  or  in  any  other  state, 
even  if  the  defendant  had  a  place  of  busi- 
ness in  the  latter.  Empire  Coal,  etc.,  Co. 
V.  Empire,  etc.,  Min.  Co.,  150  U.  S.  159, 
163,  37   L.   Ed.    1037. 

63.  Foreign  corporation  leasing  rights 
of  domestic  corporation. — Railroad  Co.  v. 
Koontz.  ]04  U.  S.  5,  13,  26     L.  Ed.  643. 

64.  Corporation  domesticated  by  filing 
articles. — Southern  R.  Co.  z:  Allison,  190 
U.  S.  326,  47  L.  Ed.  1078:  St.  Louis,  etc., 
R.  Co.  V.  James,   161  U.  S.   545,  562,  40   L. 


Ed.  802;  Louisville,  etc.,  R.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  552,  563,  43  L. 
Ed.  1081;  St.  Toseph,  etc.,  R.  Co.  v.  Steele, 
167  U.  S.  659*.  42  L.  Ed.  315;  Martin  v. 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  38 
L.  Ed.  311;  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co..  118  U.  S.  290,  296,  30 
L.  Ed.  83;  Railroad  Co.  v.  Harris.  12  Wall. 
65,  20  L.  Ed.  354,  Goodlett  v.  Louisville, 
etc..  Railroad,  122  U.  S.  391,  30  L.  Ed. 
1230. 

A  statute  of  North  Carolina  provides  in 
substance  that  a  railroad  incorporated  un- 
der the  laws  of  any  state  which  desires  to 
own  property  or  carry  on  business  in  that 
state  may  become  a  domestic  corporation 
by  filing  in  the  office  of  the  secretary  of 
state  a  copy  of  its  charter,  etc.  A  railroad 
company  organized  under  the  laws  of  Vir- 
ginia complied  with  the  requirements  of 
the  above  statute.  It  was  held,  neverthe- 
less, that  federal  courts  in  North  Carolina 
had  jurisdiction  of  a  suit  against  it  by  a 
citizen  of  North  Carolina.  Southern  R. 
Co.  V.  Allison,  190  U.  S.  326,  47  L.  Ed. 
1078. 

The  Arkansas  act  of  1889,  provides  that 
every  railroad  corporation  of  any  other 
state  which  has  leased  or  purchased  a  road 
in  that  state  must  within  sixty  days  of  the 
passage  of  the  act  file  a  certified  copy  of 
its  articles  of  incorporation  or  charter 
with  the  secretary  of  the  state  and  that  it 
shall  then  become  a  corporation  of  Ar- 
kansas. A  railroad  company  incorporated 
under  the  laws  of  Missouri  purchased  the 
road  of  an  Arkansas  company  and  filed  a 
copy  of  its  articles  of  incorporation  with 
the  secretary  of  state  as  directed  by  the 
statute.  It  was  held  that  whatever  was 
the  effect  of  such  legislation,  in  the  way 
of  subjecting  the  company  to  the  local 
laws,  it  did  not  create  an  Arkansas  cor- 
poration in  such  a  sense  as  to  make  it  a 
citizen  of  Arkansas  within  the  meaning 
of  the  federal  constitution  so  as  to  sub- 
ject it  as  such  to  a  suit  in  the  federal 
courts    by    a    citizen    of    the    state    of    its 
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poration  of  another  state,  does  not  make  the  corporation  a  citizen  of  the  for- 
mer state  so  as'  to  defeat  the  jurisdiction  of  the  federal  courts  in  suits  by  or 
against  its  citizens. "^^ 

ddd.  Actual  Reincorporation  under  Lazvs  of  Second  State — (aaa)  In  Gen- 
eral.— If  a  corporation  originally  incorporated  in  one  state  has  been  actually 
created  and  reincorporated  in  another  state,  out  of  natural  persons,  whose  cit- 
izenship may  be  imputed  to  the  corporation  itself,  it  seems  that  it  is  then  to  be 
deemed  a  citizen  of  that  state,  and  that  in  such  case  it  may  even  be  sued  in  the 
federal  courts  of  the  latter  state  by  a  citizen  of  the  state  of  its  original  incor- 
poration.**^ 


origin.  St.  Louis,  etc.,  R.  Co.  v.  James, 
161   U.   S.   545,  565,  40  L.   Ed.   802. 

Where  the  plaintiff  was  first  created  a 
corporation  of  the  state  of  Indiana,  it  was 
held  that  even  if  it  was  afterwards  cre- 
ated a  corporation  of  the  state  of  Ken- 
tucky also,  it  was  and  remained,  for  the 
purposes  of  the  jurisdiction  of  the  courts 
of  the  United  States,  a  citizen  of  Indiana, 
the  state  by  which  it  was  originally  cre- 
ated. It  could  neither  have  brought  suit 
as  a  corporation  of  both  states  against  a 
corporation  or  other  citizen  of  either 
state,  nor  could  it  have  sued  or  b^en  sued 
as  a  corporation  of  Kentucky,  in  any 
court  of  the  United  States.  Louisville, 
etc.,  R.  Co.  V.  Louisville  Trust  Co.,  174  U. 
S.    552,   563,  43  L.   Ed.    1081. 

A  railroad  company  was  chartered  by 
a  special  act  of  the  Illinois  legislature  to 
build  a  road  within  the  state,  and  by  an 
act  of  the  legislature  of  Indiana  was  per- 
mitted to  extend  its  road  into  that  state. 
The  corporation  was  sold  out  under  fore- 
closure, and  was  reorganized  under  an  act 
of  the  Illinois  legislature  into  a  new  cor- 
poration which  succeeded  to  the  rights  of 
the  original  company.  The  reorganizers 
filed  in  the  office  of  the  secretary  of  state 
of  Indiana  a  certificate  of  the  organization 
of  the  new  company'  with  the  name  of  the 
directors.  There  was  no  evidence  of  an 
agreement  of  the  company  to  accept  of  or 
act  under  the  attempt  at  organization  un- 
der the  Indiana  laws;  they  held  no  elec- 
tion for  directors  of  the  Indiana  corpora- 
tion, if  one  existed  and  did  not  recognize 
the  existence  of  an  Indiana  corporation  of 
the  same  name.  It  was  held  that  the  com- 
pany was  a  citizen  of  the  state  of  Illinois 
alone,  and  might  maintain  a  suit  in  the 
circuit  court  of  Indiana  against  a  citizen 
of  Indiana  and  citizens  of  other  states 
than  Illinois.  Pennsylvania  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  30 
L.    Ed.   83. 

In  Southern  R.  Co.  v.  Allison,  190  U. 
S.  326.  338,  47  L.  Ed.  1078.  the  court 
thought  that  there  was  a  plain  and  fun- 
damental difference  between  the  case  of 
St.  Louis,  etc.,  R.  Co.  v.  James,  161  U.  S. 
545,  562,  40  L.  Ed.  802,  and  Memphis,  etc., 
R.  Co.  V.  Alabama.  107  U.  S.  581,  27  L. 
Ed.  518,  but  it  went  on  and  said  that  in 
any  event  the  former  case  was  decisive  of 
the  question. 

While  a  railroad  company,  owning  and 
operating   a  line   running   through   several 


states,  may  receive  and  exercise  powers 
granted  by  each,  and  may,  for  many  pur- 
poses, be  fegarded  as  a  corporation  of 
each,  such  legislation  does  not  avail  to 
make  the  same  corporation  a  citizen  of 
every  state  it  passes  through,  within  the 
meaning  of  the  jurisdiction  clause  of  the 
constitution  of  the  United  States.  St.  Jo- 
seph, etc..  R.  Co.  V.  Steele,  167  U.  S.  659, 
663,   42   L.    Ed.   315. 

65.  Grant  of  powers  by  one  state  to  cor- 
poration of  another  state. — Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S. 
290,  296,  30  L.  Ed.  83;  Railroad  Co.  v. 
Harris,  12  Wall.  65.  20  L.  Ed.  354;  Good- 
lett  V.  Louisville,  etc..  Railroad,  122  U.  S. 
391,   30   L.    Ed.    1230. 

In  Goodlett  v.  Louisville,  etc..  Railroad, 
122  U.  S.  391,  30  L.  Ed.  1230,  it  was  held 
that  the  act  of  the  legislature  of  Tennes- 
see giving  legislative  sanction  to  the 
Louisville  and  Nashville  Railroad,  a  cor- 
poration under  the  laws  of  Kentucky,  to 
exert  its  corporate  powers  in  the  state  of 
Tennessee,  did  not  create  a  new  corpora- 
tion. 

66.  Actual  new  incorporation. — St.  Louis, 
etc.,  R.  Co.  V.  James,  161  U.  S.  545, 
565,  40  L.  Ed.  802;  Louisville,  etc.,  R. 
Co.  v.  Louisville  Trust  Co.,  174  U.  S. 
552.  43  L.  Ed.  1081;  Southern  R.  Co.  v. 
Allison,  190  U.  S.  326,  338,  47  L.  Ed. 
1078;  Memphis,  etc.,  R.  Co.  v.  Alabama, 
107  U.  S.  581,  27  L.  Ed.  5]8;  Martin  v. 
Baltimore,  etc.,  R.  Co..  151  U.  S.  673, 
677,  38  L.  Ed.  311:  Riverdale  Cotton  Mills 
V.  Alabama,  etc.,  Mfg.  Co.,  198  U.  S.  188, 
199,    49    L.    Ed.    1008.  . 

"To  make  such  a  company  a  corpora- 
tion of  another  state  the  language  used 
must  imply  creation  or  adoption  in  such 
form  as  to  confer  the  power  usually  exer- 
cised over  corporations  by  the  state,  or 
by  the  legislature,  and  such  allegiance  as 
a  state  corporation  owes  to  its  creator. 
The  mere  grant  of  privileges  or  powers  to 
it  as  an  existing  corporation,  without 
more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  state  conferring  such 
powers."  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  118  U.  S.  290,  296,  30  L.  Ed. 
83.  See,  generally,  the  title  CORPORA- 
TIONS. 

A  corporation  endued  with  the  capaci- 
ties and  faculties  it  possesses  by  the  co- 
operating legislation  of  two  states,  can- 
not have  one  and  the  same  legal  being  in 
both    states.      Neither    state    could    confer 
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(bbb)  Joinder  of  the  Tzuo  Corporation\s  as  Parties. — The  federal  courts  have 
no  jurisdiction,  on  the  ground  of  diverse  citizenship  of  a  suit  in  which  a  cor- 
poration created  under  the  laws  of  two  states,  sues,  or  is  sued  by,  a  citizen  of 
one  of  the  states  creating  it,  as  a  corporation  of  both  states;  that  is  where  both 
corporations  are  plaintiffs  or  defendants,  and  the  other  party  is  a  citizen  of  the 
state  of  one  of  the  corporations. ''''' 

eee.  Consolidation  of  Corporations  of  Different  States. — Corporations  created 
by  two  or  more  states,  though  joined  in  their  interests,  in  the  operation  of  their 
roads,  in  the  issue  of  their  stock,  and  in  the  division  of  their  profits,  so  as  prac- 
tically to  be  a  single  corporation,  do  not  lose  their  identity;  and  each  one  has 
its  existence  and  it?  standing  in  the  federal  courts  only  by  virtue  of  the  legis- 
lation' of  the  state  by  which  it  is  created.  The  union  of  name,  of  officers,  of 
business  and  of  property  does  not  change  their  distinctive  character  as  separate 
corporations.^^ 

fff.  Suits  by  Stockholders  on  Behalf  of  Corporation. — The  subject  of  suits 
in  federal  courts  by  stockholders  on  behalf  of  the  corporation,  on  the  ground  of 


on  it  a  corporate  existence  in  the  other, 
nor  add  to  or  diminish  the  powers  to  be 
there  exercised.  Ohio,  etc.,  R.  Co.  v. 
Wheeler,   1   Black  286,   17   L.   Ed.   130. 

A  citizen  of  Illinois  may  sue  in  a  fed- 
eral court  of  Wisconsin  a  corporation 
organized  under  both  the  laws  of  Wiscon- 
sin and  Illinois.  Railway  Co.  v.  Whitton, 
13  Wall.  270,  283,  20  L.  Ed.  571,  where  it 
is  said  that  this  doctrine  is  supported  by 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black  286, 
17  L.   Ed.  130. 

A  Tennessee  railroad  corporation  was 
made  a  corporation  of  Alabama  in  the  fol- 
lowing manner:  The  company  was  re- 
quired to  open  books  in  that  state  for  the 
subscription  of  stock  in  the  capital  of  the 
corporation  so  as  to  afiford  the  citizens 
thereof  an  opportunity  to  take  stock  to 
a  certain  amount.  The  Alabama  act  also 
provided  that  the  company  should  at  the 
first  meeting  of  the  stockholders  designate 
a  time  when  and  a  place  or  places  where  for 
the  convenience  of  the  citizens  of  the 
state  who  might  be  stockholders,  an  elec- 
tion for  directors  should  be  held,  notice 
of  which  was  to  be  given  in  the  newspa- 
pers; and  elections  for  directors  were  re- 
quired to  be  held  at  the  same  time  both 
in  Alabama  and  Tennessee.  It  was  held 
that  by  reason  of  the  peculiar  language 
used  in  the  act  there  was  a  separate  orig- 
inal Alabama  corporation  which  was  not 
subject  to  suit  in  the  federal  courts  by  a 
citizen  of  Alabama.  Memphis,  etc.,  R. 
Co.  V.  Alabama,  107  U.  S.  581,  27  L.  Ed. 
518,  explained  in  Southern  R.  Co.  v.  Alli- 
son, 190  U.  S.  326,  337,  47  L.  Ed.   1078. 

Acceptance  of  charter  by  corporation. 
— "In  a  case  where  the  corporation  al- 
ready exists,  even  if  adopted  by  the  law 
of  another  state  and  invested  with  full 
corporate  powers,  it  does  not  thereby  be- 
come such  new  corporation  of  another 
state,  until  it  does  some  act  which  signi- 
fies its  acceptance  of  this  legislation  and 
its  purpose  to  be  governed  by  it."  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc.,  R.  Co., 
118  U.  S.  290,  296,  30  L.  Ed.  83. 


67.  Joinder  of  the  two   corporations  as 

parties.— Ohio,  etc.,  R.  Co.  v.  Wheeler,  1 
Black  286,  17  L.  Ed.  130;  St.  Joseph,  etc., 
R.  C^.  V.  Steele,  167  U.  S.  659,  663,  42  L. 
Ed.    315. 

The  two  corporations  deriving  their 
powers  from  distinct  sovereignties,  and 
exercising  them  within  distinct  limits,  can- 
not unite  as  plaintiffs  in  a  suit  in  a  court 
of  the  United  States  against  a  citizen  of 
either  of  the  states  which  chartered  them. 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black  286, 
17  L.  Ed.  130;  St.  Joseph,  etc.,  R.  Co.  v. 
Steele,    167   U.   S.   659,   663,   42   L.    Ed.   315. 

68.  Consolidation  of  corporations  of 
different  states.— Nashua,  etc.,  R.  Corp. 
V.  Boston,  etc.,  R.  Corp.,  136  U.  S.  356, 
382,  34  L.  Ed.  363.  See,  also,  Muller  v. 
Dows,  94  U.  S.  444,  24  L.  Ed.  207. 

However  closely  two  corporations  of 
different  states  may  unite  their  interests, 
and  though  even  the  stockholders  of  the 
one  may  become  the  stockholders  of  the 
other  and  their  business  be  conducted  by 
the  same  directors,  the  separate  identity 
of  each,  as  a  corporation  of  the  state  by 
which  it  was  created,  and  as  a  citizen  of 
that  state,  is  not  thereby  lost.  Nashua, 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp.,  136 
U.   S.  356,   375,  34  L.   Ed.  363. 

The  union  or  consolidation  of  a  corpo- 
ration created  by  the  laws  of  New  Hamp- 
shire, with  another  corporation  of  the 
same  name  organized  under  the  laws  of 
Massachusetts,  does  not  extinguish  or 
modify  its  character  as  a  citizen  of  New 
Hampshire,  or  give  it  any  such  additional 
citizenship  in  Massachusetts  as  to  defeat 
Its  right  to  go  into  the  circuit  of  the 
United  States  in  that  district.  Nashua,  etc., 
R.  Corp.  V.  Boston,  etc.,  R.  Corp.,  136  U 
S.    356,   381,    34    L.    Ed.    363. 

And  a  corporation  created  by  the  laws 
of  Iowa,  although  consolidated  with  an- 
other of  the  same  name  in  Missouri,  un- 
der the  authority  of  a  statute  of  each 
state,  is,  nevertheless,  in  Iowa,  a  corpora- 
tioji  existing  there  under  the  laws  of  that 
state  alone.  Muller  v.  Dows,  94  U  S 
444,  24  L.  Ed.  207. 
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diverse  citizenship  of  the  parties,  and  the  operation  and  effect  of  the  94th  eq- 
uity rule  of  practice  of  the  United  States  courts,  in  such  cases,  is  treated  in 
another  title. "^^ 

bb.  Municipal  Corporations. — A  municipal  corporation  created  under  the 
laws  of  a  state  with  power  to  sue  and  be  sued  and  to  incur  obligations  is  to  be 
deemed  a  citizen  of  that  state  for  purposes  of  suit  by  or  against  it  in  the  courts 
of  the  United  States.'" 

cc.  Counties  and  County  Boards. — A  county,'^ ^  or  county  board  of  supervis- 
ors,^2  niay  sue,  or  be  sued'by,  citizens  of  a  different  state  from  that  by  which  it 
was  created,  in  the  federal  courts. 

dd.  National  Banks. — See  post,  "Suits  by  or  against  National  Banks,"  VII, 
C,  4,  b,  (1),  (g).  .    . 

ee.  Associ-ations. — Neither  a  voluntary  association  of  persons,  nor  an  asso- 
ciation into  a  body  politic,  created  by  law,  is  a  citizen  of  a  state  within  the  mean- 
ing of  the  constitution  or  statutes  conferring  jurisdiction  on  the  United  States 
courts  in  suits  between  citizens  of  different  states.'^ 

ff.  Joint-Stock  Companies. — A  joint  company  organized  under  the  laws  of  a 
state  is  not  a  citizen  of  the  state  within  the  meaning  of  the  constitution  or  stat- 
utes relating  to  the  jurisdiction  of  the  federal  courts,  unless  it  is  in  fact  a  cor- 
poration.'^'* 


69.  Suits  by  stockholder  on  behalf  of 
corporation.— See  the  title  STOCK  AND 
STOCKHOLDERS. 

7©.  Municipal  corporations. — Loeb  v. 
Columbia  Township  Trustees.  179  U.  S. 
472,  485,  45  L.  Ed.  280;  Cowles  v.  Mercer 
County,  7  Wall.  118,  19  L.  Ed.  86. 

71.  Counties. — Cowles  v.  Mercer  County, 
7  Wall.  118,  121,  19  L.  Ed.  86,  approved 
in  Lincoln  County  v.  Luning,  133  U.  S. 
529,  531,  33  L.  Ed.  766. 

Because  a  county  is  an  intergal  part  of 
the  state  does  not,  under  the  eleventh 
amendment  of  the  federal  constitution  ex- 
empt it  from  being  sued  in  the  federal 
■circuit  court.  Lincoln  County  v.  Luning, 
133  U.  S.  529,  530,  32  L.  Ed.  766.  See  tbe 
titles  CONSTITUTIONAL  LAW,  ante, 
p.   1;     STATE. 

72.  Board  of  supervisors  of  county.— 
Cowles  V.  Mercer  County,  7  Wall.  118, 
121.   19   L.   Ed.  86. 

"In  Cowles  v.  Mercer  County,  7  Wall. 
118,  122,  19  L.  Ed.  86,  this  court  said:  'It 
is  enough  for  this  case  that  we  find  the 
board  of  supervisors  (of  the  county)  to 
be  a  corporation  authorized  to  contract 
for  the  county.  The  power  to  contract 
with  citizens  of  other  states  implies  lia- 
bility to  suit  by  citizens  of  other  states, 
and  no  statute  limitation  of  suability  can 
defeat  a  jurisdicton  given  bv  the  constitu- 
tion.'"  Loeb  V.  Columbia  Township  Trus- 
tees, 179  U.  S.  472,  485,  45  L.  Ed.  280, 
citing  Lincoln  County  v.  Luning,  133  U. 
S.    529.   33   L.    Ed.   766. 

73.  Associations. — Lafayette  Ins.  Co.  v. 
French.  18  How.  404,  405,  15  L.  Ed.  451; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,   177  U.  S.  449,  44  L.  Ed.  842. 

"The  rule  that  for  purposes  of  jurisdic- 
tion and  within  the  meaning  of  the  clause 
of  the  constitution  extending  the  judicial 
powers  of  the  LTnited  States  to  controver- 
sies between  citizens  of  different  states,  a 
corporation   was    to   be    deemed   a   citizen 


of  the  state  creating  it,  has  been  so  long 
recognized  and  applied  that  it  is  not  now 
to  be  questioned.  No  such  rule,  however, 
has  been  applied  to  oartnership  associa- 
tions although  such  associations  may  have 
some  of  the  characteristics  of  a  corpora- 
tion. When  the  question  relates  to  the 
jurisdiction  of  a  circuit  court  of  the  United 
States  as  resting  on  the  diverse  citizen- 
ship of  the  parties,  we  must  look  in  the 
case  of  a  suit  by  or  against  a  partnership 
association  to  the  citizenship  of  the  several 
persons  composing  such  association." 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,    177    U.    S.   449,   456,   44    L.    Ed.    842. 

"In  Lafayette  Ins.  Co.  v.  French,  18 
How.  404,  405,  15  L.  Ed.  451,  which  was 
an  action  brought  by  citizens  of  Ohio  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Indiana,  the  declaration  de- 
scribed the  defendant  as  the  'Lafayette 
Insurance  Company,  a  citizen  of  the  state 
of  Indiana.'  This  court  said:  'This  aver- 
ment is  not  sufficient  to  show  jurisdiction. 
It  does  not  appear  from  it  that  the  Lafay- 
ette Insurance  Company  is  a  corporation; 
or  if  it  be  such,  by  the  law  of  what  state 
it  was  created.  The  averment  that  the 
company  is  a  citizen  of  the  state  of  Indiana 
can  have  no  sensible  meaning  attached  to 
it.  This  court  does  not  hold  that  either 
a  voluntary  association  of  persons,  or  an 
association  into  a  body  politic,  created  by 
law,  is  a  citizen  of  a  state  within  the  mean- 
ing of  the  constitution.  And.  therefore, 
if  the  defective  averment  in  the  declara- 
tion had  not  been  otherwise  supplied,  the 
suit  must  have  been  dismissed.' "  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
177  U.  S.  449,  454,  44  L.  Ed.  842. 

74.  Joint-stock  companies. — Chapman  v. 
Barney.  129  U.  S.  677,  32  L.  Ed.  800; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  449.  454.  44  L.  Ed.  842; 
Thomas  v.  Board  of  Trustees,  195  U.  S. 
207,  212,  49   L.   Ed.   160. 
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gg.  Partnerships. — The  fact  that  a  partnership  is  engaged  in  business  in  a 
state  other  than  that  of  the  plaintiff,  is  not  sufficient  to  give  the  federal  courts 
jurisdiction  of  a  suit  against  it,  where  one  or  more  members  of  the  firm  are 
citizens  of  the  same  state  with  the  plaintiffj^ 

hh.  Unincorporated  Boards. — An  unincorporated  board  of  trustees  of  a  state 
university  which,  under  the  state  laws,  has  power  to  sue  and  be  sued  as  a  col- 
lective body,  and  against  which  a  judgment  is  binding,  may  be  sued  in  the  federal 
courts  by  citizens  of  another  state,  providing  the  individual  members  of  the 
board  are  citizens  of  the  state  from  which  the  board  derives  its  powers  J  ^ 

(i)  Suits  by  or  against  Persons  Acting  in  Representative  Capacity — aa.  In 
General. — In  suits  by  or  against  persons  acting  in  a  representative  capacity,  the 
representatives  stand  upon  their  own  citizenship  without  regard  to  the  citizen- 
ship of  the  persons  whom  they  representJ'^ 

bb.  B-vecutors  and  Administrators. — Suits  can  be  maintained  in  the  circuit 
court  by  executors  or  administrators  if  they  are  citizens  of  a  different  state  from 
the  party  sued,  on  the  ground  that  they  are  the  real  parties  in  interest,  and  suc- 
ceed to  all  the  rights  of  the  testator  or  intestate  by  operation  of  law.  And  it  makes 
no  difference  that  the  testator  or  intestate  was  a  citizen  of  the  same  state  with 
the  defendants,  and  could  not,  if  alive,  have  sued  in  the  federal  courts;  nor  is 
the  status  of  the  parties  affected  by  the  fact  that  the  creditors  and  legatees  of  the 
decedent  are  citizens  of  the  same  state  with  the  defendants.'''^  Nor  is  the  right 
of  an  administrator  to  sue  or  be  sued  in  the  federal  courts  affected  by  the 
fact  that  at  the  time  of  his  appointment  he  was  a  citizen  of  the  same  state  as  the 
other  party  to  the  suit,  where  he  is  a  citizen  of  a  different  state  at  the  time  when 
the  suit  is  brought.'''^  But  the  general  rule  has  no  application  where  the  ex- 
ecutor is  merely  a  formal  party. ^"^ 


75.  Actions  against  partners. — Raphael 
V.  Trask,  194  U.  S.  272,  48  L.  Ed.  973; 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Tones,  177  U.  S.  449,  458,  44  L.  Ed.  842; 
Thorrias  v.  Board  of  Trustees,  195  U.  S. 
207,  212,  49  L.  Ed.  160. 

76.  Unincorporated  board  having  power 
to  sue  and  be  sued. — Thomas  v.  Board  of 
Trustees,  195  U.  S.  207,  217,  49  L.  Ed.  160 
(where  it  was  held  that  it  was  not  neces- 
sary to  bring  the  individual  members  of 
the  board  before  the  court  as  defendants). 

77.  Suits  by  or  against  persons  acting 
in  representative  capacity. — Mexican  Cent. 
R.  Co.  7'.  Eckman,  187  U.  S.  429,  434,  47 
L.  Ed.  245;  New  Orleans  v.  Gaines,  138 
U.  S.  595,  34  L.  Ed.  1102. 

"Representatives  may  stand  upon  their 
own  citizenship  in  the  federal  courts  ir- 
respectively of  the  citizenship  of  the  per- 
sons whom  they  represent — such  as  exec- 
utors, administrators,  guardians,  trustees, 
receivers,  etc."  Mexican  Cent.  R.  Co.  v. 
Eckman,  187  U.  S.  429,  434,  47  L.  Ed.  245; 
New  Orleans  v.  Gaines,  138  U.  S.  595,  34 
L.   Ed.   1102. 

78.  Executors  and  administrators. — Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20  L.  Ed. 
179;  New  Orleans  v.  Gaines,  138  U.  S. 
595,  34  L.  Ed.  1102;  Rice  v.  Houston,  13 
Wall.  66,  67,  20  L.  Ed.  484;  Chappede- 
laine  v.  Dechenaux,  4  Cranch  306,  2  L.  Ed. 
629;  Browne  v.  Strode,  5  Cranch  303,  3 
L.  Ed.  108;  Childress  v.  Emory,  8  Wheat. 
642,  669,  5  L.  Ed.  705;  McNutt  v.  Bland, 
2  How.  1,  15,  11  L.  Ed.  159;  Green  v. 
Creighton,  23  How.  90,  16  L.  Ed.  419; 
Continental    Ins.    Co.    v.    Rhoads,    119    U. 


S.  237,  30  L.  Ed.  380;  Sere  v.  Pitot,  6 
Cranch  332,  336,  3  L.  Ed.  240;  Amory  v. 
Amory,  95  U.  S.  186,  24  L.  Ed.  428.  See, 
also,  Knapp  v.  Railroad  Co.,  20  Wall.  117, 
22  L.   Ed.  328. 

H  the  executors  and  administrators  su- 
ing for  the  benefit  of  their  decedent  are 
personally  qualified  by  their  citizenship  to 
bring  suit  in  the  courts  of  the  United 
States,  the  jurisdiction  is  not  defeated  by 
the  fact  that  the  parties  whom  they  repre- 
sent may  be  disqualified;  and  if  they  are 
not  personally  qualified  by  their  citizen- 
ship, the  courts  of  the  United  States  will 
not  entertain  jurisdiction,  although  the 
parties  they  represent  may  be  qualified. 
Coal  Co.  T'.  Blatchford,  11  Wall.  172.  20 
L.  Ed.  179. 

79.  Removal  of  administrator  after  ap- 
pointment.— Rice  V.  Houston,  13  Wall.  66, 
20  L.  Ed.  484. 

A  citizen  of  one  state  getting  letters  of 
administration  on  the  estate  of  a  decedent 
there,  its  citizen  also,  and  afterwards  re- 
moving to  another  state,  and  becoming  a 
citizen  of  it,  may  sue  in  the  circuit  court 
of  the  first  state,  there  being  nothing  in 
the  laws  of  that  state  forbidding  an  ad- 
ministrator to  remove  from  the  state. 
Rice  z'.  Houston,  13  Wall.  66,  20  L.  Ed. 
484. 

80.  Executor  merely  a  formal  party. — 
The  jurisdiction  of  the  circuit  court  is  not 
defeated  by  the  fact  that  with  the  princi- 
pal defendant  are  joined,  as  nominal  par- 
ties the  executors  of  a  deceased  trustee, 
citizens  of  the  same  state  as  the  com- 
plainant,   to    perform    the    ministerial    act 
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cc.  Guardians. — Where  an  action  is  brought  in  the  federal  courts  by  a  guard- 
ian on  behalf  of  his  ward,  the  citizenship  of  the  guardian,  and  not  that  of  the 
ward,  determines  the  jurisdiction.^^ 

dd.  Trustees. — In  suits  by  or  against  persons  acting  as  trustees  for  others,  the 
jurisdiction  of  the  federal  courts  upon  the  ground  of  diversity  of  citizenship  of 
the  parties  is  dependent  upon  the  citizenship  of  the  trustee  rather  than  that  of 
the  beneficiary.s2 

ee.  Persons  Taking  by  Subrogation. — Persons  subrogated  to  the  rights  of  others 
by  the  rules  of  equity"  stand  upon  their  own  citizenship  in  the  federal  courts, 
irrespective  of  that  of  the  persons  to  whose  rights  they  are  subrogated.*^ 

(j)  Suits  by  or  against  Husband  and  Wife. — Since  a  husband  and  wife  can- 
not be  citizens  of  different  states  so  long  as  the  marriage  relation  continues, 
a  suit  for  divorce  will  not  lie  in  the  federal  courts  on  the  ground  that  the  parties 
are  citizens  of  different  states.^* 

(k)  Suits  by  Purchasers  or  Transferees — aa.  Real  and  Bona  Fide  Transfers 
or  Conveyances — (aa)  Conveyances  of  Real  Estate. — It  is  well  settled  that  a 
bona  fide  "purchaser  of  real  estate  may  bring  a  suit  with  respect  thereto  in  the 
federal  court  against  a  citizen  of  a  different  state,  although  his  vendor  could 
not  have  brought  such  a  suit,*'^  and  this  is  true  irrespective  of  the  motive  which 


of  conveying  title,  in  case  the  power  to  do 
so  is  vested  in  them  by  the  laws  of  the 
state.  Walden  z:  Skinner,  101  U.  S.  577, 
25   L.   Ed.   963. 

81.  Guardians- — Mexican  Cent.  R.  Co. 
V.  Eckman,  187  U.  S.  429,  434,  47  L.  Ed. 
245;  New  Orleans  v.  Gaines,  138  U.  S. 
&95,  34  L.  Ed.  1102.  See,  generally,  the 
title   GUARDIAN   AND  WARD. 

If  in  the  state  of  the  forum  the  general 
guardian  has  the  right  to  bring  suit  in 
his  own  name  as  such  guardian,  and  does 
so,  he  is  to  be  treated  as  the  party  plain- 
tiff so  far  as  federal  jurisdiction  is  con- 
cerned', even  though  suit  might  have  been 
instituted  in  the  name  of  the  ward  by 
guardian  ad  litem  or  next  friend.  Mexi- 
can Cent.  R.  Co.  v.  Eckman,  187  U.  S. 
429,   434,  47   L.   Ed.  245. 

82.  Trustee. — New  Orleans  v.  Gaines, 
138  U.  S.  595.  34  L.  Ed.  1102;  Dodge  v. 
Tulleys,  144  U.  S.  451,  456,  36  L.  Ed.  501; 
Manhattan  Life  Ins.  Co.  v.  Broughton, 
109  U.  S.  121,  125,  27  L.  Ed.  878;  Thayer 
V.  Life  Ass'n,  112  U.  S.  717,  28  L.  Ed. 
864;  Coal  Co.  v.  Blatchford,  11  Wall.  172, 
20  L.  Ed.  179;  Knapp  v.  Railroad  Co., 
20  Wall.  117,  22  L.  Ed.  328. 

The  fact  that  the  beneficiary  in  a  trust 
deed  may  be  a  citizen  of  the  same  state 
as  the  grantor,  would  not,  if  the  trustee 
is  a  citizen  of  a  different  state,  defeat  the 
jurisdiction  of  the  federal  court  of  a  suit 
to  enforce  the  trust  deed.  Dodge  v.  Tul- 
leys, 144  U.  S.  451,  456,  36   L.   Ed.   501. 

The  payee  named  in  a  policy  of  life  in- 
surance was  a  citizen  of  New  Jersey,  and 
the  life  insurance  company  was  a  citizen 
of  New  York.  A,  a  citizen  of  New  Jer- 
sey was  appointed  by  a  court  as  the  trus- 
tee for  the  payee  in  the  place  of  B,  who 
was  formerly  the  trustee,  and  who  was  a 
citizen  of  New  York.  It  was  held  that  the 
circuit  court  of  New  York  had  jurisdic- 
tion of  a  suit  by  A  against  the  company, 
and  that  the  circumstance  that  one  object 


in  having  A  appointed  was  to  enable  suit 
to  be  brought  in  the  United  States  courts 
was  not  sufficient  to  require  or  justify  the 
construction  that  he  was  improperly  or 
collusively  made  a  party  for  the  purpose 
of  creating  a  case  cognizable  by  the  federal 
courts.  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  125,  27  L.  Ed.  878. 
Citizens  of  West  Virginia  conveyed  to 
a  trustee  certain  real  estate  to  secure  the 
payment  of  several  notes  executed  by  them 
to  a  life  insurance  company,  a  corporation 
under  the  laws  of  Missouri.  Subsequently 
the  life  insurance  company  was  dissolved 
by  a  decree  of  the  court  of  the  state  oi 
Missouri  and  its  assets  placed  in  the 
hands  of  the  superintendent  of  the  insur- 
ance department  of  the  state.  Upon  the 
trustee's  proceeding  to  advertise  the  prop- 
erty for  sale,  a  bill  was  filed  by  the  grant- 
ors to  enjoin  the  sale,  the  insurance 
company,  the  superintendent  of  insurance 
of  the  state  of  Missouri,  and  the  trustee 
being  made  parties  defendant.  It  was  held 
that  as  the  object  of  the  suit  was  to  pre- 
vent the  trustee  from  selling  the  property 
under  the  power  given  by  the  trustee,  and 
the  relief  asked  could  not  have  been 
granted  without  his  being  before  the  court, 
and  as  it  was  not  averred  that  he  was  a 
citizen  of  a  different  state  from  that  of 
the  grantors,  the  federal  courts  had  no 
jurisdiction.  Thayer  v.  Life  Ass'n,  112  U. 
S.  717,  28  L.  Ed.  864. 

83.  Persons  taking  by  subrogation. — 
New  Orleans  v.  Gaines,  138  U.  S.  595,  606, 
34   L.    Ed.    1102. 

84.  Husband  and  wife. — De  La  Rama  v. 
De  La  Rama,  201  U.  S.  303.  50  L.  Ed.  765. 
See  the  title  DIVORCE  AND  ALI- 
MONY. 

85.  Suit  by  vendee  of  real  estate. — 
Dickerman  v.  Northern  Trust  Co..  176  U. 
S.  181,  191,  44  L.  Ed.  423;  Jones  v.  League, 
18  How.  76,  81.  15  L.  Ed.  263;  Smith  zk 
Kernochen,    7    How.    198,    12    L.    Ed.    660; 
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actuated  the  parties  in  making  the  conveyance. ^^ 

(bb)  Transfer  of  Notes  and  Mortgages. — The  transfer  of  negotiable  notes 
and  mortgages  for  a  vakiable  consideration,  which  terminates  the  interest  of  the 
transferrer,  aUhough  made  for  the  purpose  of  permitting  the  transferee  to  sue  in 
the  federal  courts,  does  not  defeat  the  jurisdiction,  where  the  transaction  was 
in  fact  a  bona  fide  sale.^''' 

(cc)  Transfer  of  Judgments. — If  the  transfer  of  a  judgment  is  absolute  and 
the  judgment  creditors  actually  part  with  all  their  interest  for  good  considera- 
tion, the  mere  fact  that  one  of  the  motives  of  the  purchase  may  have  been  to 
enable  the  purchaser  to  bring  suit  in  the  United  States  court,  does  not  defeat 
the  jurisdiction. ^s 

bb.  Colorable  Transfers  or  Conveyances. — It  is  well  settled  that  a  mere  col- 
orable conveyance  of  property,  for  the  purpose  of  vesting  title  in  a  nonresi- 
dent and  enabling  him  to  bring  suit  in  a  federal  court,  will  not  confer  jurisdic- 
tion.89    This  rule  has  been  applied  to  colorable  conveyances  or  transfers  of  real 


McDonald  v.  Smalley,  1  Pet.  620,  7  L.  Ed. 
287;  Lehigh  Min.  &  Mfg.  Co.  v.  Kelly, 
160  U.  S.  327,  336.  40  L.  Ed.  444;  Barney 
V.  Baltimore,  6  Wall.  280,  18  L.  Ed.  825; 
Crawford  v.  Neal,  144  U.  S.  585,  36  L. 
Ed.  552;  South  Dakota  v.  North  Carolina, 
192  U.   S.  286,  311,  48   L.   Ed.   448. 

It  cannot  be  alleged  that  a  citizen  of 
one  state,  having  title  to  lands  in  another 
state,  is  disabled  from  suing  for  those 
lands  in  the  courts  of  the  United  States, 
by  the  fact  that  he  derives  his  title  from 
a  citizen  of  the  state  in  which  the  lands 
lie.  McDonald  v.  Smalley,  1  Pet.  620,  7 
L.   Ed.  287. 

The  conveyance  must  be  made  bona 
fide,  so  that  the  prosecution  of  the  suit 
shall  not  be  for  the  benefit  of  the  grantor. 
Jones  V.  League,  18  How.  76,  81,  15  L.  Ed. 
263. 

86.  Motive  of  making  conveyance  im- 
material.— Dickerman  t>.  Northern  Trust 
Co.,  176  U.  S.  181.  191,  44  L.  Ed.  423; 
Jones  V.  League,  18  How.  76,  81,  15  L. 
Ed.  263;  Smith  v.  Kernochen,  7  How.  198, 
12  L.  Ed.  660;  McDonald  v.  Smalley,  1 
Pet.  620,  7  L.  Ed.  287;  Lehigh  Min.  & 
Mfg.  Co.  V.  Kelly,  160  U.  S.  327,  336,  40 
L.  Ed.  444;  Barney  v.  Baltimore,  6  Wall. 
280,  18  L.  Ed.  825;  Crawford  v.  Neal,  144 
U.  S.  585,  36  L.  Ed.  552;  South  Dakota 
V.  North  Carolina,  192  U.  S.  2«6,  311,  48 
L.    Ed.   448. 

"If  the  conveyance  appear  to  be  a  real 
transaction,  the  court  will  not,  in  deciding 
upon  the  question^  of  jurisdiction,  inquire 
into  the  motives  which  actuated  the  par- 
ties in  making  the  conveyance.  Mc- 
Donald-z'.  Smalley,  1  Pet.  620.  7  L.  Ed. 
287;  Smith  v.  Kernochen,  7  How.  198,  12 
L.  Ed.  660;  Barney  v.  Baltimore,  6  Wall. 
280,  18  L-  Ed.  825;  Farmington  v.  Pills- 
bury,  114  U.  S.  138,  29  L.  Ed.  114;  Craw- 
ford V.  Neal,  144  U.  S.  585,  36  L.  Ed.  552." 
Dickerman  v.  Northern  Trust  Co.,  176 
U.   S.   181.  191,  44  L.   Ed.   423. 

M.,  a  citizen  of  Ohio,  apprehensive  of 
his  title  to  lands  in  that  state  could  not  be 
maintained  in  the  state  court,  and  being 
indebted  to  the  plamtifif,  a  citizen  of 
Alabama,  to  the  amount  of  $1,110,  offered 
to    sell    and    convey    to    him    the    land,    in 


payment  of  the  debt,  stating  in  the  letter 
by  which  the  ofifer  was  made,  that  the 
title  would  most  probably  be  maintained 
in  the  courts  of  the  state;  the  property 
was  estimated  at  more  than  the  debt,  but 
in  consequence  of  the  difficulties  attend- 
ing the  title,  he  was  willing  to  convey  it 
for  the  debt,  which  was  done;  the  plaintiff 
in  error,  after  the  land  was  conveyed  to 
him,  gave  his  bond  to  make  a  quitclaim 
title  to  the  land,  on  condition  of  receiving 
$1,100.  Held,  that  the  title  acquired  by 
the  purchase,  gave  jurisdiction  to  the 
court  of  the  United  States.  McDonald  v. 
Smalley,  1  Pet.  620,  7  L.  Ed.  287. 

87.  Suits  by  transferee  of  notes  and 
mortgages.— Cross  v.  Allen,  141  U.  S.  528, 
533,   35    L.    Ed.   843. 

The  fact  that  such  a  transfer  was  made 
with  the  purpose  of  creating  an  owner- 
ship which  would  cut  off  anticipated  de- 
fenses is  not  of  itself  enough  to  defeat  the 
jurisdiction  of  the  federal  courts.  The 
purpose  of  the  transfer  must  have  been  to 
create  federal  jurisdiction  in  a  case  not 
otherwise  cognizable  in  the  federal  courts. 
Lanier  v.  Nash,  121  U.  S.  404,  410,  30  L 
Ed.   947. 

88.  Suit  by  transferee  of  judgment. — 
Crawford  v.  Neal,  144  U.  S.  585.  593,  36 
L.  Ed.  552. 

89.  Colorable  transfers  or  conveyances 
in  general. — Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  191,  44  L.  Ed.  423; 
Provident  Sav.,  etc.,  Society  v.  Ford.  114 
U.  S.  635,  641,  29  L.  Ed.  261;  South 
Dakota  v.  North  Carolina,  192  U.  S  286 
311.  48  L.  Ed.  448. 

"Where  an  assignment  of  a  cause  of 
action  is  colorably  made  for  the  purpose 
of  giving  jurisdiction  to  the  United  States 
court,  §  5  of  the  act  of  congress  of 
March  3,  1875,  relating  to  removals,  has 
now  given  to  the  circuit  court  power  to 
dismiss  or  remand  the  cause  at  any  time 
when  the  fact  is  made  to  appear.  And  by 
analogv  to  this  law,  it  may,  perhaps,  be 
a  good  defense  to  an  action  in  a  state 
court,  to  show  that  a  colorable  assignment 
has  been  made  to  deprive  the  United 
States  court  of  jurisdiction;  but,  as  be- 
fore   said,    it    would   be    a   defense    to    the 
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property,^^  negotiable    paper,    such    as    notes,    bills    and    coupon    bonds,^^    and 


action,  and  not  a  ground  of  removing  that 
cause  into  the  federal  court."  Provident 
Sav.,  etc.,  Society  v.  Ford,  114  U.  S.  635, 
641.  29   L.   Ed.  261. 

80.  Real  estate. — Dickerman  v.  North- 
ern Trust  Co.,  176  U.  S.  181,  191,  44  L. 
Ed.  423;  Farmington  v.  Pillsbury,  114  U. 
S.  138,  143,  29  L.  Ed.  114;  Smith  v. 
Kernochen,  7  How.  198,  12  L,.  Ed.  660; 
Jones  V.  League.  18  How.  76.  15  L.  Ed. 
263;  Maxfield  v.  Levy,  4  Dall.  330,  1  L.  Ed. 
854;  Barney  v.  Baltimore,  6  Wall.  280,  18 
L.  Ed.  825;  South  Dakota  v.  North 
Carolina,  192  U.  S.  286,  311,  48  L.  Ed.  448; 
Lake  County  Comm'rs  v.  Dudley.  173  U. 
S.  243,  251,  43  L-  Ed.  684;  Cashman  v. 
Amador,  etc.,  Canal  Co..  118  U.  S.  58, 
30  L.  Ed.  72;  Lehigh  Min.  &  Mfg.  Co. 
V.  Kelly,  160  U.  S.  327,  335,  40  L.  Ed.  444; 
Little  V.  Giles,  118  U.  S.  596,  30  L.  Ed.  269. 

A  colorable  and  collusive  conveyance 
made  without  consideration  for  the  pur- 
pose of  giving  jurisdiction  to  the 
United  States  circuit  court,  is  not  suffi- 
cient to  sustain  the  jurisdiction.  Maxwell 
V.  Levy,  2  Dall.  381.  1  L-  Ed.  424;  Max- 
field  V.  Levy,  4  Dall.  330,  1  L.  Ed.  854; 
Lehigh  Min.  &  Mfg.  Co.  v.  Kelly,  160 
U.  S.  327.  335,  40  L.  Ed.  444;  Little  v. 
Giles,  118  U.  S.  596,  30  L.   Ed.  269. 

A.  an  alien  residing  in  California,  whose 
land  it  was  claimed  was  injured  by  debris 
thrown  on  it  in  the  working  of  certain 
mines,  entered  into  an  agreement  with  a 
county  of  that  state  by  which  it  was 
agreed  that  A  should  bring  suit_  in  the 
United  States  circuit  court  to  enjoin  the 
further  working  of  the  mines  in  a  manner 
thus  detrimental  alike  to  the  interests  of 
A  and  the  county.  The  county  agreed  to 
pay  all  expenses  of  the  litigation  and  A 
agreed  not  to  compromise  or  settle  the 
suit  without  the  consent  of  the  county. 
The  agreement  recited  that  the  suit  was 
brought  by  A  in  order  that  the  circuit 
court^  might  have  jurisdiction.  It  was 
held  that  it  was  a  case  in  which  the  par- 
ties were  collusively  made  for  the  purpose 
of  creating  a  case  cognizable  in  the  fed- 
eral courts,  as  the  real  and  substantial 
parties  to  it  were  the  county  and  the 
mining  company,  both  corporations  cre- 
ated under  the  laws  of  California.  Cash- 
man  V.  Amador,  etc.,  Canal  Co.,  118  U. 
S.    58,    30   L.    Ed.    72. 

A  bill  in  equity  for  the  partition  of  real 
estate  and  for  an  account  of  rents  and 
profits,  was  filed  in  the  circuit  court  of 
the  United  States  for  the  district  of  Mary- 
land, by  a  citizen  of  Delaware,  owning  a 
share  in  the  estate,  against  citizens  of 
Maryland,  owning  other  shares  therein, 
and  to  whom  the  owners  of  the  remain- 
ing shares,  being  citizens  of  the  District 
of  Columbia,  and  not  of  any  state,  and 
therefore  not  authorized  to  sue  in  the 
circuit  court  of  the  United  States,  had 
conveyed  their  shares  without  considera- 
tion, under  an  agreement  to  reconvey 
upon    request,    and   for    the    sole    purpose 


of  giving  jurisdiction  to  the  federal  court?.. 
The  bill  was  dismissed,  because  the 
grantors  were  necessary  parties  to  the 
suit,  and  because  their  conveyance,  not 
transferring  their  real  interests  to  the 
other  parties,  was  a  fraud  upon  the  court. 
Barney  v.  Baltimore,  6  Wall.  280,  18  L. 
Ed.   825. 

Several  citizens  of  Nebraska,  purchased 
from  the  heirs  of  a  decedent  all  of  their 
interest  in  certain  lands  of  the  decedent, 
which  his  wife  had  conveyed  away,  as  her 
own,  but  which,  it  was  claimed  had  re- 
verted to  the  heirs,  under  a  clause  of  the 
will  providing  therefor  in  the  event  of  the 
widow's  marrying  again.  These  citizens 
of  Nebraska  then  conveyed  to  a  citizen  of 
Iowa  their  interest  in  the  said  lands,  for 
no  actual  consideration  paid  and  for  the 
purpose,  as  the  evidence  showed,  to  give 
the  federal  courts  jurisdiction  of  a  suit  to 
try  the  title.  It  was  held  that  the  federal 
court  was  without  jurisdiction,  as  the 
parties  were  collusively  made.  Little  v. 
Giles,  118  U.  S.  596,  607,  30  L.   Ed.  269. 

91.  Negotiable  instruments. — Manufac- 
turing Co.  V.  Brad]eJ^  105  U.  S.  175,  180, 
26  L.  Ed.  1034;  Bernards  Township  v. 
Stebbins,  109  U.  S.  341,  355,  27  L.  Ed. 
956;  Farmington  v.  Pillsbury,  114  U.  S. 
138,  29  L.  Ed.  114;  Williams  v.  Nottawa, 
104  U.  S.  209,  26  L.  Ed.  719;  Hartog  v. 
Memory,  116  U.  S.  588,  591,  29  L.  Ed. 
725;  South  Dakota  v.  North  Carolina,  192 
U.  S.  286,  311.  48  L.  Ed.  448;  Lake  County 
Comm'rs  v.  Dudley,  173  U.  S.  243,  251,  43 
L.  Ed.  684;  Waite  v.  Santa  Cruz,  184  U. 
S.  302,  325,  46  L.  Ed.  552;  Metcalf  V. 
Watertown,  128  U.  S.  586,  32  L.  Ed.  543. 

The  holders  of  promissory  notes  or  of 
foreign  or  doinestic  bills  of  exchange,  who 
are  citizens  of  a  state  in  which  the  de- 
cisions of  the  courts  have  been  adverse 
to  their  interests,  cannot  by  collusive 
transfers  to  citizens  of  other  states  creaie 
a  case  apparently  cognizable  in  the  courts 
of  the  United  States,  and  have  it  prose- 
cuted by  their  assignees  in  those  tribu- 
nals for  their  benefit,  in  the  hope  of  secur- 
ing an  adjudication  in  that  jurisdiction 
more  favorable  to  their  interests.  The 
courts  of  the  United  States  were  not  cre- 
ated under  the  constitution  for  any  such 
purpose.  Farmington  v.  Pillsbury,  114  U. 
S.    138,    145,   29   L.'"Ed.    114. 

Where  coupons  payable  to  bearer  made 
by  a  corporation  were  transferred  to  a 
person  without  his  knowledge  and  with- 
out his  request,  and  only  that  he  might 
represent  the  interests  of  the  real  own- 
ers, and  he  never  requested  the  execu- 
tion of  a  pretended  bill  of  sale,  nor  heard 
of  it  being  made  until  more  than  nine 
years  after  it  was  signed,  and,  notwith- 
standing the  evasive  character  of  his  an- 
swers to  questions,  it  was  clear  that  his 
transferrers  were  the  only  real  parties 
in  interest  and  that  his  name  was  used 
for  their  benefit,  it  was  held  that  the 
transfer   was  collusive  and   simulated   for 
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judgments. ^2 

(1)  Suits  by  Assignees — aa.  Statutory  Provisions  Restricting  Jurisdiction. — 
Ever  since  the  passage  of  the  original  judiciary  act,  there  has  existed  a  statute 
which  restricted  the  rights  of  assignees  to  sue  in  the  federal  courts,  upon  the 
ground  of  diversity  of  citizenship  of  the  parties,  to  cases  where  their  assignors 
could  have  sued  in  a  like  manner,  subject  to  certain  exceptions.  The  act  of 
1789  excepted  foreign  bills  of  exchange  ;"3  the  act  of  1875  excepted  bills  of  ex- 
change and  promissory  notes  negotiable  by  the  law  merchant  f'^  while  the  act  of 
1888  made  the  same  exception  as  to  foreign  bills  of  exchange  as  that  contained 
in  the. original  judiciary  act  but  limited  the  jurisdiction  even  more  than  that  act 
did,  by  a  provision  restricting  the  jurisdiction  to  the  federal  courts  in  suits  by 
holders  of  paper  payable  to  bearer  to  cases  where  such  paper  was  made  by  a 
corporation. ^5 


the  jnirpose  of  committing  a  fraud  upon 
the  jurisdiction  of  the  circuit  court.  Lake 
Countv  Comm'rs  v.  Dudley,  173  U.  S. 
243,   254,   43    L.    Ed.    684. 

Bonds  to  which  coupons  were  attached 
■were  bought  as  early  as  1871  or  1872  by 
citizens  of  the  state  of  Maine,  who  held 
and  owned  the  bonds  themselves  when 
suit  was  brought.  Their  purchases  were 
made  while  a  suit  was  pending  in  the 
courts  of  the  state  to  test  the  validity  of 
the  bonds.  On  the  27th  of  August,  1878, 
the  highest  court  of  the  state  decided  in 
effect  that  the  bonds  were  inoperative  and 
void,  for  want  of  constitutional  power  in 
the  village  corporation  to  issue  them. 
Almost  two  years  after  this  decision 
these  coupons,  to  the  amount  of  $7,922, 
were  collected  from  various  holders  of 
bonds,  all  residents  of  the  village  of 
Farmington  and  citizens  of  Maine,  and 
transferred,  separate  from  the  bonds,  to 
the  plaintiff,  a  citizen  of  Massachusetts, 
under  an  arrangement  by  which  the  plain- 
tiff gave  to  the  agent  of  the  holders  of 
the  coupons  his  nonnegotiable  promissory 
note  for  $500,  payable  in  two  years  from 
date,  with  interest,  and  agreed,  "as  a 
further  consideration  for  said  coupons," 
that  if  he  succeeded  in  collecting  the  full 
amount  thereof  he  would  pay  the  agent, 
as  soon  as  the  money  was  got  from  the 
corporation,  fifty  per  cent,  of  the  net 
amount  collected  above  the  $500.  It  was 
held  that  the  federal  court  was  without 
jurisdiction.  Farmington  v.  Pillsbury,  114 
U.    S.    138,    145,    29    L.    Ed.    114. 

"The  decision  in  Williams  v.  Nottawa, 
104  U.  S.  209,  26  L.  Ed.  719,  establishes 
that  the  circuit  court  of  the  United  States 
cannot,  since  the  act  of  1875,  entertain  a 
suit  upon  municipal  bonds  payable  to 
bearer,  the  real  owners  of  which  have 
transferred  them  to  the  plaintiffs  of  rec- 
ord for  the  sole  purpose  of  suing  thereon 
in  the  courts  of  the  United  States  for  the 
benefit  of  such  owners,  who  could  not 
have  sued  there  in  their  own  names,  either 
by  reason  of  their  being  citizens  of  the 
same  state  as  the  defendant,  or  by  rea- 
son of  the  insufficient  value  of  their 
claims.  The  principle  of  that  decision  is 
equally  applicable  to  suits  in  equity  to 
assert  equitable  rights  under  such  bonds.'" 

4  U  S  Enc— 61 


Bernards  Township  v.  Stebbins,  109  U.  S. 
341,   355,   27   L.    Ed.    956. 

Transfer  for  collection. — That  the  plain- 
tiff was  invested  with  the  legal  title  to  the 
bonds  and  coupons  simply  for  purposes 
of  collection  does  not,  it  seems,  defeat 
the  jurisdiction  of  the  federal  courts, 
where  the  object  of  the  transfer  was  not 
to  make  a  case  cognizable  in  the  federal 
courts  which  otherwise  would  not  have 
been  triable  there.  Waite  v.  Santa  Cruz, 
184  U.   S.   302,  325,   46  L.   Ed.   552. 

92.  Judgments. — Crawford  v.  Neal,  144 
U.   S.  585,  593,  36  L.   Ed.  552. 

93.  Act  of  1789.— Turner  v.  Bank,  4 
Dall.  8,  1  L.  Ed.  718;  McNutt  v.  Bland,  2 
How.  1,  15,  11  L.  Ed.  159;  Smith  v.  Rail- 
road Co.,  99  U.  S.  398,  25  L.  Ed.  437;  Cof- 
fee V.  The  Planters'  Bank,  13  How.  183, 
187,  14  L.  Ed.  105;  Dromgoole  v.  Farm- 
ers', etc.,  Bank,  2  How.  241,  243,  11  L.  Ed. 
252;  Gibson  v.  Chew,  16  Pet.  315,  10  L. 
Ed.  977;  Deshler  v.  Dodge,  16  How.  622, 
14  L.  Ed.  1084;  Ober  v.  Gallagher,  93  U. 
S.  199,  205,  23  L.  Ed.  829;  Sere  v.  Pitot,  6 
Cranch  332,  3  L.  Ed.  240;  Maxfield  v. 
Levy,  4  Dall.  330,  1  L.  Ed.  854;  Williams 
V.  Nottawa,  104  U.  S.  209,  210,  26  L.  Ed. 
719;  Walker  v.  Powers,  104  U.  S.  245,  248, 
26  L.  Ed.  729;  Thompson  v.  Perrine,  106 
U.  S.  589,  591,  27  L.  Ed.  298;  Chickaming 
V.  Carpenter,  106  U.  S.  663,  666,  27  L.  Ed. 
307;  New  York  Guaranty  Co.  v.  Memohis 
Water  Co.,  107  U.  S.  205,  27  L.  Ed.  484; 
Corbin  v.  Black  Hawk  County,  105  U.  S. 
659,  664,  26  L.  Ed.  1136;  Claflin  v.  Com- 
monwealth Ins.  Co.,  110  U.  S.  81,  90,  28  L. 
Ed.  76;  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  125,  27  L.  Ed. 
878. 

94.  Act  of  1875. — Thompson  v.  Perrine, 
106  U.  S.  589,  591,  27  L.  Ed.  298;  Chickam- 
ing V.  Carpenter,  106  U.  S.  663,  666,  27  L. 
Ed.  307;  King  Bridge  Co.  v.  Otoe  County, 
120   U.    S.   225,   226, -30    L.    Ed.    623. 

95.  Act  of  1888.— Waite  v.  Santa  Cruz, 
184  U.  S.  302,  324,  46  L.  Ed.  552;  Lake 
County  Comm'rs  v.  Dudley,  173  U.  S. 
243,  43  L.  Ed.  684;  New  Orleans  v.  Quin- 
lan,  173  U.  S.  191,  192,  43  L.  Ed.  664; 
North  American  Transp.,  etc.,  Co.  v.  Mor- 
rison, 178  U.  S.  262,  44  L.  Ed.  1061;  Loeb 
V.  Columbia  Township  Trustees,  179  U. 
S.    472,   485,    45    L.    Ed.    280;    Benjamin    v. 
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bb.  Object  of  Restriction. — The  purpose  of  the  restriction  as  to  suits  by  as- 
signees was  to  prevent  the  making  of  assignments  of  choses  in  action  for  the 
purpose  of  giving  jurisdiction  to  the  federal  court.^^ 

cc.  Validity  of  Restriction. — Courts  created  by  statute  can  have  no  jurisdic- 
tion but  such  as  the  statute  confers,  and  although  the  third  article  of  the  con- 
stitution of  the  United  States  says  that  the  judicial  power  shall  extend  to  con- 
troversies between  citizens  of  different  states,  the  act  of  congress  restraining  the 
circuit  courts  from  taking  cognizance  of  any  suit  to  recover  the  contents  of  a 
chose  in  action  brought  by  an  assignee,  when  the  original  holder  could  not  have 
maintained  the  suit,  is  not  unconstitutional.^"^ 

dd.  Construction  and  Operation  of  Restrictive  Statute — (aa)  Applicable  Both 
to  Suits  in  Equity  and  Actions  at  Lazv. — The  provision  restricting  the  jurisdic- 
tion of  federal  courts  in  suits  by  assignees  to  cases  where  the  assignor  could 
have  sued  in  those  courts,  applies  to  bills  in  equity  as  well  as  to  actions  at  law.^* 

(bb)  Who  Are  Assignees — aaa.  "Assignee"  Defined. — The  term  "assignee"  is 
the  statute  covers  not  merely  persons  to  whom  is  technically  transferred  the  con- 
tract in  controversy,  but  any  one  who,  by  virtue  of  any  transfer  to  him,  can 
daim  its  beneficial  interest. ^^ 

bbb.  General  Assignee  of  Insolvent. — A  general  assignee  of  the  efifects  of  an 
insolvent  cannot  sue  in  the  federal  courts,  if  his  assignor  could  not  have  sued  in 
those  courts.^ 

ccc.  Purchaser  at  Judicial  Sale. — The  purchaser  of  choses  in  action  at  a  ju- 
dicial sale  made  by  authority  of  the  probate  court,  is  an  assignee  within  the 
meaning  of  the   statute.^ 

ddd.  Persons  Taking  by  Subrogation. — Persons  subrogated  to  the  rights  of 
others  by  the  rules  of  equity  are  not  assignees  within  the  meaning  of  the 
statute.^ 


New  Orleans,  169  U.  S.  161,  163,  42  L.  Ed. 
700;  Kolze  v.  Hoadley,  200  U.  S.  76,  84. 
.'iO  L.  Ed.  377;  Blacklock  v.  Small,  127  U. 
S.  96,  32  L.  Ed.  70;  Holmes  v.  Goldsmith, 
147  U.  S.  150,  37  L.  Ed.  118;  Glass  v.  Con- 
cordia Parish  Police  Jury,  176  U.  S.  207, 
209,  44  L.  Ed.  436;  Emsheimer  v.  New  Or- 
leans, 186  U.  S.  33,  43,  46  L.  Ed.  1042; 
Blair  v.  Chicago,  201  U.  S.  400,  447,  .50 
L.  Ed.  801;  Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  37  L.  Ed.  1052;  Ambler  v.  Ep- 
pinger,  137  U.  S.  480,  34  L.  Ed.  765;  Met- 
calf  V.  Watertown,  128  U.  S.  586,  32  L. 
Ed.  543;  Brock  v.  Northwestern  Fuel  Co., 
130  U.  S.  341,  32  L.  Ed.  905;  Delaware 
County  Comm'rs  v.  Diebold  Safe,  etc., 
Co.,  133  U.  S.  473,  33  L.  Ed.  674;  Parker 
V.  Ornisby,  141  U.  S.  81,  84,  35  L.  Ed.  654; 
Shoecraft  v.  Bloxham,  124  U.  S.  730,  31 
L.  Ed.  574;  Mexican  Nat.  R.  Co.  v.  David- 
son.  157  U.  S.   201,   204,  39   L.   Ed.   672. 

96.  Object  of  statute. — Holmes  v.  Gold- 
smith, 147  U.  S.  150,  160,  37  L.  Ed.  118; 
Bushnell  v.  Kennedy,  9  Wall.  387,  393, 
19  L.  Ed.  736;  Emsheimer  v.  New  Orleans, 
186  U.  S.  33,  43,  46  L.  Ed.  1042. 

"It  was  obvious  that  numerous  suits, 
by  assignees,  imder  assignments  made  for 
the  express  purpose  of  giving  jurisdiction, 
would  be  brought  in  those  courts  if  the 
right  of  assignees  to  sue  was  left  un- 
restricted. It  was  to  prevent  that  evil  and 
to  keep  the  jurisdiction  of  the  national 
courts  within  just  limits  that  the  restric- 
tion was  put  into  the  act."  Bushnell  v. 
Kennedy,  9  Wall.  387,  393,  19  L.   Ed.  736. 


97.  Validity  of  statute. — Holmes  v. 
Goldsmith,  147  U.  S.  150,  157,  37  L.  Ed. 
118;  Sheldon  v.  Sill,  8  How.  441,  12  L. 
Ed.  1147;  Turner  v.  Bank,  4  Dall.  8,  10, 
1  L.  Ed.  718;  Mclntire  v.  Wood,  7  Cranch 
504,  506,  3  L.  Ed.  420;  Kendall  v.  United 
States,  12  Pet.  524,  616.  9  L.  Ed.  1131; 
Gary  v.  Curtis,  3  How.  236,  245,  11  L.  Ed. 
570. 

98.  Statute  applies  to  suits  in  equity 
and  actions  at  law. — Bernards  Township 
V.  Stebbins,  109  U.  S.  341,  353,  27  L.  Ed. 
956,  citing  Sheldon  v.  Sill,  8  How.  441,  12 
L.  Ed.  1147;  Corbin  v.  Black  Hawk 
County,  105  U.   S.  659,  26  L.  Ed.  1136. 

99.  Assignee  defined. — Plant  Invest- 
ment Co.  V.  Jacksonville,  etc.,  R.  Co.,  152 
U.  S.  71,  77,  38.  L.  Ed.  358.  See.  also, 
American  Colortype  Co.  v.  Continental 
Colortype  Co.,  188  U.  S.  104,  47  L.  Ed. 
404. 

1.  Assignee  of  insolvent. — Sere  v.  Pitot^ 
6  Cranch  332,  3  L.  Ed.  240.  See,  also, 
Corbin  v.  Black  Hawk  County,  105  U.  S. 
659,  666.  26  L.  Ed.  1136;  Glass  v.  Con- 
cordia Parish  Police  Jury,  176  U.  S.  207, 
209,  44  L.  Ed.  436.  But  see  Bushnell  v. 
Kennedv,  9  Wall.  387,  393,  19  L.  Ed. 
73G. 

2.  Purchaser  at  judicial  sale. — Glass  7'. 
Concordia  Parish  Police  Jury,  176  U.  S. 
207,   208,  44  L.   Ed.  436. 

3.  Persons  entitled  to  chose  in  action 
by  subrogation. — New  Orleans  v.  Gaines, 
138   U.    S.   595,  606,  34   L.   Ed.   1102. 
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eee.  Executors  and  Administrators. — The  executors  or  administrators  of  a 
decedent  may  stand  upon  their  own  citizenship  in  the  federal  courts  irrespective 
of  the  citizenship  of  the  parties  whom  they  represent,  and  may  sue  a  citizen  of 
a  different  state  on  a  claim  in  favor  of  the  estate  in  the  federal  courts,  although 
the  defendant  is  a  citizen  of  the  state  of  which  the  decedent  was  a  citizen  at 
the  time  of  his  death.* 

fff.  Effect  Where  Nominal  Assignee  Is  in  Fact  Payee. — Where  the  nominal 
assignee  or  indorsee  of  commercial  paper  is  in  fact  the  payee,  he  may  sue 
thereon  in  the  United  States  courts,  notwithstanding  the  disability  of  the  nomi- 
nal payee. 5  Thus  where  notes  are  made  payable  to  a  person  as  a  matter  of  form 
merely,  but  really  for  the  benefit  of  another  person,^  or  where  notes  are  made 
for  the  accommodation  of  a  person,'^  the  person  advancing  the  money  on  them  is 


4.       Executors      and      administrators. — 

Childress  v.  Emory,  8  Wheat.  642,  5  L. 
Ed.  705;  Chappedelaine  v.  Dechenaux,  4 
Cranch  306,  2  L.  Ed.  629;  New  Orleans  v. 
Gaines,  138  U.  S-  595,  606,  34  L.  Ed.  1102; 
McNutt  V.  Bland,  2  How.  1,  14,  11  L. 
Ed.  159;  Sere  v.  Pitot,  6  Cranch  332,  336, 
3  L.  Ed.  240;  Florida  v.  Georgia,  17  How. 
478,  498,  15  L-  Ed.  181;  Coal  Co.  v.  Blatch- 
ford,  11  Wall.  172,  175,  20  L.  Ed.  179; 
Holmes  v.  Goldsmith.  147  U.  S.  150,  161, 
37  L.  Ed.  118;  Bushnell  v.  Kennedy,  9 
Wall.   387,   391,    19    L.    Ed.    736. 

The  courts  of  the  United  States  have 
jurisdiction  of  suits  by  or  against  execu- 
tors and  administrators,  if  they  are  citi- 
zens of  different  states,  etc.,  although 
their  testators  or  intestates  might  not 
have  been  entitled  to  sue,  or  liable  to  be 
sued  in  those  courts.  Childress  v.  Emor}', 
8   Wheat.    642,   5   L.    Ed.   705. 

"The  parties,  executors,  are,  in  the 
writ  and  declaration,  averred  to  the  citi- 
zens of  different  states;  but  it  is  not  al- 
leged, that  their  testators  were  citizens 
of  different  states;  and  the  case  has, 
therefore,  been  supposed  to  be  affected 
by  the  11th  section  of  the  judiciary  act  of 
1789,  c.  20.  But  that  section  has  never 
been  construed  to  apply  to  executors  and 
administrators.  They  are  the  real  par- 
ties in  interest  before  the  court,  and  suc- 
ceed to  all  the  rights  of  their  testators, 
by  operation  of  law,  and  no  other  persons 
are  the  representatives  of  the  personalty, 
capable  of  suing  and  being  sued.  They 
are  contradistinguished,  therefore,  from 
assignees,  who  claim  by  act  of  the  parties. 
The  point  expressly  adjudged  in  Chappe- 
delaine V.  Dechenaux,  4  Cranch  306,  2  L. 
Ed.  629,  and,  indeed,  has  not  been  seriously 
pressed  on  the  present  occasion."  Chil- 
dress V.  Emory,  8  Wheat.  642,  668,  5  L. 
Ed.   705. 

■'They  are  contradistinguished,  there- 
fore, from  assignees  who  claim  by  the 
act  of  the  parties,  and  inay  sue  in  the 
federal  courts  in  cases  where  the  decedent 
could  not."  McNutt  v.  Bland,  2  How.  1, 
14.  11  L.  Ed.  159. 

Where  an  assignment  is  by  will,  the 
restriction  is  not  applicable  to  the  repre- 
sentative of  the  decedent.  Holmes  v. 
Goldsmith,  147  U.  S.  150,  161,  37  L.  Ed. 
118;  Bushnell  v.  Kennedy,  9  Wall.  387,  19 


L.   Ed.   736;   Chappedelaine  v.   Dechenaux, 
4  Cranch  306,  308,  2  L.   Ed.  629. 

5.  Action  by  nominal  indorsee  who  is 
in  fact  the  payee. — Blair  v.  Chicago,  201 
U.  S.  400,  50  L.  Ed.  801;  Holmes  v.  Gold- 
smith, 147  U.  S.  150,  37  L.  Ed.  118;  Mc- 
Micken  v.  Webb,  11  Pet.  25,  9  L  Ed 
618. 

6.  Paper  payable  to  person  as  matter 
of  form,  but  for  another's  benefit.— Blair 
V.  Chicago,  201  U.  S.  400,  50  L.  Ed.  801; 
McMicken  v.  Webb,  11  Pet.  25,  9  L.  Ed 
618. 

An  Illinois  corporation  executed  a  nego- 
tiable note  to  its  treasurer,  who  trans- 
ferred it  to  a  citizen  of  another  state,  for 
money  furnished  directly  to  the  Illinois 
corporation.  It  was  held  that  notes 
made  in  this  form  payable  to  the  treas- 
urer, and  indorsed  before  delivery  by  him, 
were  notes  of  the  Illinois  corporation] 
that  the  indorsee  was  not  in  fact  the  as- 
signee of  the  paper,  and  that  the  federal 
courts  had  jurisdiction.  Blair  v.  Chicago 
201  U.   S.  400,  50  L.   Ed.   801. 

A  and  B  were  in  partnership  as  mer- 
chants in  Louisiana,  and  at  the  dissolu- 
tion of  the  firm  B  agreed  to  purchase 
one-half  of  the  stock  from  A,  and,  after 
the  dissolution  of  the  firm,  he  and  three 
other  citizens  of  Louisiana  executed  a 
promissory  note  in  payment  of  the  same, 
payable  to  A  and  B.  B  had  no  interest 
in  the  note  at  all,  as  the  payee  thereor. 
In  an  action  on  the  note  in  the  United 
States  courts  by  A,  who  was  a  citizen  of 
the  state  of  Ohio,  it  was  contended  that 
the  court  was  without  jurisdiction  be- 
cause B  was  in  fact  an  assignor  of  the 
note  and  A  an  assignee  within  the  mean- 
ing of  the  judiciary  act.  It  was  held  that 
B.  never  had  any  interest  in  the  note  as 
payee  and  that  the  court  therefore  had 
jurisdiction.  McMicken'z'.  Webb  11  Pet 
25,  9   L.   Ed.  618. 

7.  Paper  made  for  accommodation  of 
payee.— Holmes  v.  Goldsmith,  147  U  S 
150,  37   L.   Ed.  118. 

A  note  was  made  by  citizens  of  Oregon 
for  the  accommodation  of  another  citi- 
zen of  the  same  state,  who  indorsed  it  to 
the  plaintiffs,  citizens  of  the  state  of  New 
York.  In  an  action  in  the  United  States 
courts  by  the  indorsee  against  the  makers, 
it  was  contended  that  the  plaintiffs  could 
maintain   their  action  against  the  makers 
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not,  as  to  the  makers,  to  be  regarded  as  an  assignee  or  indorsee,  and  where  he 
and  the  makers  are  citizens  of  different  states  he  may  sue  thereon  in  the  fed- 
eral courts,  although  the  nominal  payee  is  a  citizen  of  the  same  state  as  the 
maker. 

(cc)  To  What  Suits  or  Actions  Restriction  Applicable — aaa.  Suits  to  Re- 
cover "Contents  of  Note  or  Chose  in  Action"— (sLSia)  "Contents"  Defined. — 
"The  contents  of  any  promissory  note  or  other  chose  in  action"  were  designed 
to  embrace  the  rights  the  instrument  conferred  which  were  capable  of  enforce- 
ment by  suit.^ 

(bbb)  "Chose  in  Action"  Defined. — The  term  "chose  in  action"  is  one  of 
comprehensive  irnport,  and  includes  the  infinite  variety  of  contracts,  covenants, 
and  promises,  which  confer  on  one  party  a  right  to  recover  a  personal  chattel  or 
a  sum  of  money  from  another,  by  action.^ 

bbb.  Actions  on  Bills  and  Notes — (aaa)  Actions  by  Assignee  against  Maker 
— aaaa.  Under  Act  of  ijSg. — Under  the  judiciary  act  of  1789,  the  circuit  court 
of  the  United  States  had  no  jurisdiction  of  a  suit  on  an  inland  bill  of  exchange 
or  promissory  note  brought  by  the  assignee  against  the  principal  debtor,  unless 
it  appeared  that  it  could  have  been  maintained  in  that  court  in  the  name  of  the 
original   payee, ^"^    and   under    this    act   the   indorsee   of   a   negotiable   promissory 


by  proving  that  the  nominal  indorser  was 
not  in  reality  such;  that  the  note  was 
made  by  the  makers  for  his  accommoda- 
tion and  as  his  sureties;  that  he  was  in 
legal  effect  the  maker  of  the  note;  that 
he  received  the  proceeds  of  the  loan  ef- 
fected through  the  note  and  had  no  right 
of  action  against  the  nominal  makers  or 
the  note;  and  hence  that  he  could  not  be 
regarded  as  an  assignor  of  a  right  of  ac- 
tion against  the  makers  within  the  true 
meaning  of  the  judiciary  act.  It  was  held 
that  the  court  had  jurisdiction.  Holmes 
V.  Goldsmith,  147  U.  S.  150,  37  L.  Ed.  118. 
The  true  .meaning  of  the  restriction  is 
not  disturbed  by  permitting  parties  to 
show  that,  notwithstanding  the  terms  of 
the  note,  the  payee  was  really  a  maker  or 
original  promissor  and  did  not  by  his  in- 
dorsement assign  or  transfer  any  right  of 
action  held  by  him  against  the  accomrrio- 
dation  makers.  Holmes  v.  Goldsmith, 
147  U.   S.   150,  37   L.   Ed.   118. 

8.  What  are  suits  to  recover  contents 
of  note  or  chose  in  action. — Shoecraft  v. 
Bloxham,  124  U.  S.  730,  31  L.  Ed.  574; 
Plant  Investment  Co.  v.  Jacksonville,  etc., 
R.  Co.,  152  U.  S.  71,  76,  38  L.  Ed.  358; 
New  Orleans  v.  Benjamin,  153  U.  S.  411, 
433,  38  L.  Ed.  764;  Corbin  v.  Black  Hawk 
County,  105  U.  S.  659,  26  L.  Ed.  1130; 
Kolze  V.  Hoadley,  200  U.  S.  76,  83,  50  L. 
Ed.   377. 

A  suit  to*  recover  the  contents  of  a 
promissory  note  or  other  chose  in  action 
is  a  suit  to  recover  the  amount  due  upon 
such  note,  or  the  amount  claimed  to  be 
due  upon  an  account,  personal  contract, 
or  other  chose  in  action.  Sere  v.  Pitot, 
6  Cranch  332,  3  L-  Ed.  240;  Deshler  v. 
Dodge,  16  How.  622,  14  L.  Ed.  1084;  Bush- 
nell  V.  Kennedy,  9  Wall.  387,  19  L.  Ed. 
736-  Shoecraft  v.  Bloxham,  124  U.  S.  730, 
31  L.  Ed.  574;  Kolze  v.  Hoadley,  200  U. 
S.    76,   82,   50    L.    Ed.    377. 

"As  remarked  by  Mr.  Justice  Blatch- 
ford    in    Corbin    v.    Black    Hawk    County, 


105  U.  S.  659,  665,  26  L.  Ed.  1136,  'the  con- 
tents of  a  contract,  as  a  chose  in  action, 
in  the  sense  of  §  629,  are  the  rights  cre- 
ated by  it  in  favor  of  a  party  in  whose  be- 
half stipulations  are  made  in  it  which 
he  has  a  right  to  enforce  in  a  suit  founded 
on  the  contract;  and  a  suit  to  enforce 
such  stipulations  is  a  suit  to  recover  such 
contents.'  "  New  Orleans  v.  Benjamin, 
153  U.   S.  411,  433,  38   L.    Ed.   764. 

9.  Chose  in  action  defined. — Sheldon  v. 
Sill.  8  How.  441,  12  L.  Ed.  1147;  Deshler 
V.  Dodge,  16  How.  622,  631,  14  L.  Ed. 
1084;  Mexican  Nat.  R.  Co.  v.  Davidson, 
157   U.   S.   201,  205,   39  L.    Ed.  672. 

"It  is  true,  a  deed  or  title  for  land  does 
not  come  within  this  description.  And  it 
is  true,  also,  that  a  mortgagee  may  avail 
himself  of  his  legal  title  to  recover  in 
ejectment,  in  a  court  of  law.  Yet,  even 
there,  he  is  considered  as  having  but  a 
chattel  interest,  while  the  mortgagor  is 
treated  as  the  true  owner."  Sheldon  v. 
Sill,   8   How.  441,   449,   12   L.   Ed.    1147. 

10.  Suits  on  inland  bills  and  promis- 
sory notes. — Sheldon  v.  Sill,  8  How.  441, 
12  L.  Ed.  1147;  Ober  v.  Gallagher,  93  U. 
S.  199,  205,  23  L.  Ed.  839;  Tredway  v. 
Sanger,  107  U.  S.  323,  325,  27  L.  Ed.  582; 
Farmington  v.  Pillsbury,  114  U.  S.  138, 
142,  29  L.  Ed.  114;  Parker  v.  Ormsby,  141 
U.  S.  81,  84,  35  L.  Ed.  654;  Turner  v. 
Bank,  4  Dall.  8,  1  L.  Ed.  718;  Montalet 
V.  Murray,  4  Cranch  46,  2  L.  Ed.  545;  Gib- 
son V.  Chew,  16  Pet.  315,  10  L.  Ed.  977; 
Coffee  V.  The  Planters'  Bank,  13  How. 
183,  14  L.  Ed.  105;  Morgan  v.  Gay,  19 
Wall.  81,  22  L.  Ed.  100;  Keary  v.  Farm- 
ers', etc.,  Bank,  16  Pet.  88,  89,  10  L.  Ed. 
897;  Evans  v.  Gee,  11  Pet.  80.  83,  9  L. 
Ed.  639;  United  States  Bank  v.  Moss,  6 
How.  31,   12   L.   Ed.   331.  * 

Under  the  act  of  1789,  the  jurisdiction 
of  the  courts  of  the  United  States,  in 
suits  by  assignees  of  choses  in  action,  was 
confined  within  narrow  limits,  and  there 
was    comparatively    little    danger    of    col- 
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note,  secured  to  the  payee  by  a  mortgage,  could  not  sue  in  the  courts  of  the 
United  States  to  foreclose  the  mortgage,  unless  the  mortgagee  could. ^^  But 
foreign  bills  of  exchange  were  expressly  excepted  from  the  operation  of  the  stat- 
ute. ^  2 

bbbb.  Under  Act  of  i8yj — (aaaa)  In  General. — By  the  act  of  March  3, 
.1875,  ch.  137,  §  1,  18  Stat.  470,  §  11  of  the  act  of  1789  was  changed  so  as  to 
provide  that  the  circuit  and  district  courts  should  not  have  cognizance  of  any  suit 
founded  on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except 
in  cases  of  promissory  notes  negotiable  by  the  law  merchant  and  bills  of  ex- 
change.^^ 

(bbbb)  Instruments  Included  zinthin  Exception. — Checks,^'*  or  negotiable 
promissory  notes, ^^  even  though  overdue,^^  municipal  bonds  in  the  ordinary  form,^''' 


lusion  to  create  a  case  of  that  character 
cognizable  by  those  courts,  because,  if 
the  owner  of  the  claim  could  sue  in  his 
own  name,  there  would  ordinarily  be  no 
motive  for  transferring  it  to  another  to 
bring  the  action.  In  that  act  promissory 
notes  and  inland  bills  of  exchange,  the 
form  of  negotiable  securities  most  used 
in  the  transaction  of  ordinary  business  by 
citizens  of  the  United  States,  were  in- 
cluded in  the  prohibition  of  suits  by  as- 
signees. Farmington  v.  Pillsbury,  114  U. 
S.    138,    142,   29    L.    Ed.    114. 

"It  was  settled  by  inany  decisions,  un- 
der the  act  of  1789,  that  a  circuit  court  of 
the  United  States  had  no  jurisdiction  of 
a  suit  brought  against  the  maker  by  the 
assignee  of  a  promissory  note  payable  to 
order,  unless  it  appeared,  affirmatively, 
that  it  could  have  been  maintained  in  that 
court  in  the  name  of  the  original  payee. 
Turner  v.  Bank,  4  Dall.  8,  1  L.  Ed.  718; 
Montalet  v.  Murray,  4  Cranch  46,  2  L.  Ed. 
545;  Gibson  v.  Chew,  16  Pet.  315,  10  L. 
Ed.  977;  Coflfee  v.  The  Planters'  Bank,  13 
How.  183,  14  L.  Ed.  105;  Morgan  v.  Gay, 
19  Wall.  81,  22  L.  Ed.  100."  Parker  v. 
Ormsby,  141  U.  S-  81,  84,  35  L.  Ed.  654. 

Where  state  statute  permits  joint  ac- 
tion against  maker  and  indorser. — Where 
a  state  statute  allows  a  joint  suit  to  be 
brought  against  the  maker  and  payee  of 
a  promissory  note  by  the  indorsee,  an 
action  of  this  kind  cannot  be  maintained 
in  the  courts  of  the  United  States,  al- 
though the  plaintiff  resides  in  another 
state,  provided  the  maker  and  payee  of 
the  note  both  reside  in  Mississippi. 
Dromgoole  v.  Farmers',  etc..  Bank,  2 
How.   241,   11   L.    Ed.   252. 

11.  Action  to  foreclose  mortgage  secur- 
ing note.— Sheldon  v.  Sill,  8  How.  441,  12 
L.  Ed.  1147.  See,  also.  Ober  v.  Gallagher, 
93  U.   S.  199,  205,  23   L.   Ed.   829. 

12.  Foreign  bills  of  exchange. — Buckner 
V.  Finley,  2  Pet.  586,  7  L.  Ed.  528;  Plant 
Investment  Co.  v.  Jacksonville,  etc.,  R. 
Co.,  152  U.  S.  71,  38  L.  Ed.  358;  Tredway 
V.  Sanger,  107  U.  S-  323,  325,  27  L.  Ed. 
582;  Farmington  v.  Pillsbury,  114  U.  S. 
138,   141,  29   L.   Ed.   114. 

As  to  what  constitutes  a  foreign  bill 
of  exchange,  see  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  257. 


13.  Exception  as  to  bills  and  notes  by 
act  of  1875. — Farmington  v.  Pillsbury,  114 
U.  S.  138,  141,  29  L.  Ed.  114;  King  Bridge 
Co.  V.  Otoe  County,  120  U.  S.  225,  227,  30 
L.  Ed.  623;  Manufacturing  Co.  v.  Bradley, 
105  U.  S.  175,  180,  26  L.  Ed.  1034;  Bull  v. 
Bank,  123  U.  S.  105,  31  L.  Ed.  97;  Cross 
V.  Alien,  141  U.  S.  528,  533,  35  L.  Ed.  843; 
Tredway  v.  Sanger,  107  U.  S.  323,  324,  27 
L.  Ed.  582;  Mersman  v.  Werges,  112  U. 
S.  139,  28  L.  Ed.  641;  Williams  v.  Nottawa, 
104  U.  S.  209,  26  L.  Ed.  719;  Dodge  V. 
Tulleys,  144  U.  S.  451,  456,  36  L.  Ed.  501; 
Ackley  School  District  v.  Hall,  113  U.  S. 
135,  28  L.  Ed.  954;  Superior  City  V.  Rip- 
ley, 138  U.  S.  93,  34  L.   Ed.  914. 

14.  Checks.— Bull  v.  Bank,  123  U.  S. 
105,  31  L.  Ed.  97. 

A  check  for  $500  in  current  funds  is  a 
bill  of  exchange  within  the  meaning  of  the 
act  of  March  3,  1875,  prescribing  the  ju- 
risdiction of  circuit  courts  of  the  United 
States.  Bull  v.  Bank,  123  U.  S.  105,  31 
L.  Ed.  97.  See  the  title  BILLS,  NOTES 
AND    CHECKS,  vol.   3,   p.   257. 

15.  Negotiable  promissory  note. — 
Mersman  v.  Werges,  112  U.  S.  139,  i43,  28 
L.   Ed.   641. 

A  suit  between  citizens  of  different 
states,  founded  on  a  negotiable  promis- 
sory note,  the  indorsement  of  which  to 
the  plaintiff  carried  with  it  as  an  incident, 
in  equitv,  a  mortgage  made  to  secure  its 
payment,  is  within  the  jurisdiction  of  the 
circuit  court,  under  the  act  of  March  3, 
1875,  ch.  137,  although  the  payee  and 
mortgagee  could  not  have  maintained  a 
suit  in  that  court.  Mersman  v.  Werges, 
112   U.    S.    139,    143,   28    L.    Ed.    641. 

16.  Overdue  note. — Cross  v.  Allen,  141 
U.  S.  528,  533,  35  L.  Ed.  843,  citing  Ackley 
School  District  v.  Hall,  113  U.  S.  135,  28 
L.  Ed.  954;  New  Providence  v.  Halsey, 
117  U.  S.  336,  29  L.  Ed.  904. 

As  to  negotiability  of  overdue  paper, 
see  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.   3,   p.   257. 

17.  Municipal  bonds. — A  municipal 
bond  in  the  ordinary  form  is  "a  promis- 
sory note  negotiable  by  the  law  mer- 
chant," within  the  meaning  of  that  term 
in  the  act  of  March  3.  1875,  18  Stat.  470, 
ch.  137,  §  1,  which  allows  a  suit  on  in- 
struments  of  that   class   to   be  brought  in 
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and  an  indorsement  on  the  back  of  a  note  which  contains  no  negotiable  words, 
directing  payment  to  bearer/^  were  held  to  be  within  the  exception  of  the  act 
of  1875. 

(cccc)  Necessity  for  Holder-  to  Take  by  Indorsement. — But  in  order  for  the 
holder  of  a  negotiable  note  to  be  entitled  to  sue  under  the  act  of  1875  he  must 
have   become   the  holder  by   indorsement,   and  not   by   assignment   merely. ^^^ 

(dddd)  Foreclosure  of  Mortgage  Securing  Note. — If  a  promissory  note,  ne- 
gotiable by  the  law  merchant,  is  made  by  a  citizen  of  one  state  to  a  citizen  of  the 
same  state,  and  secured  by  a  mortgage  from  the  maker  to  the  payee,  an  in- 
dorsee of  the  note  can,  since  the  act  of  March  3,  1875,  c.  137,  sue  in  the  courts 
of  the  United  States  to  foreclose  the  mortgage,  and  obtain  a  sale  of  the  mort- 
gaged property.-" 

cccc.  Under  Act  of  i888. — Under  the  act  of  August  13,  1888,  assignees  are 
prohibited  from  suing  in  the  United  States  courts  upon  the  ground  of  diversity 
of  citizenship,  in  cases  where  the  assignors  could  not  have  maintained  such  an 
action,  in  all  cases  except  actions  on  foreign  bills  of  exchange  and  on  instru- 
ments made  by  a  corporation  which  are  payable  to  bearer.^i 

dddd.  Paper  Payable  to  Bearer — faaaa)  Prior  to  Act  of  i888. — Prior  to 
the  act  of  Aug.  13,  1888,  paper  payable  to  bearer,  or  to  a  certain  person  or 
bearer,  could  be  sued  on  in  the  United  States  courts  by  a  holder  whose  citizen- 
ship was  of  a  different  state  of  that  of  the  defendant,  although  his  transferrer 
and  the  defendant  are  citizens  of  the  same  state,  as,  in  such  cases,  the  holder 
was  not  considered  an  "assignee"  thereof,  but  was  the  holder  in  virtue  of  an 
original  and  direct  promise  moving  from  the  maker  to  the  bearer. 22    Corporate 


the  courts  of  the  United  States  by  an  as- 
signee, notwithstanding  a  suit  could  not 
have  been  prosecuted  in  such  court  if  no 
assignment  had  been  made.  New  Provi- 
dence V.  Halsey,  117  U.  S.  336,  338,  29  L. 
Ed.  904;  Ackley  School  District  v.  Hall, 
113    U.    S.    135,    28    L.    Ed.    954. 

18.  Nonnegotiable  instrument  indorsed 
to  bearer. — In  Manufacturing  Co.  v. 
Bradley,  105  U.  S.  175,  26  L.  Ed.  1034,  a 
corporation  agreed  to  pay  on  a  certain 
date  to  A,  a  sum  of  money,  at  a  specified 
rate  of  interest;  and,  by  an  indorsement 
on  the  paper  after  it  matured,  further 
agreed,  in  consideration  of  forbearance  to 
a  date  named,  to  pay  at  a  higher  rate  of 
interest,  to  bearer.  It  was  held  that  the 
indorsement  was  a  new  contract,  upon 
sufficient  consideration,  and  negotiable 
within  the  meaning  of  the  law  merchant, 
and  that  B,  the  legal  holder  of  the  paper, 
was  not  precluded  from  suing  thereon  in 
yie  circuit  court,  by  the  fact  that  A  was 
a  citizen  of  the  same  state  as  the  corpo- 
ration. Superior  City  v.  Ripley,  138  U. 
S.    93,    97,    34    L.    Ed.    914. 

19.  Holder  must  have  taken  by  in- 
dorsement and  not  by  assignment. — King 
Bridge  Co.  v.  Otoe  County,  120  U.  S. 
225.    227,    30    L.    Ed.    623. 

One  of  two  county  warrants  was  pay- 
able to  a  certain  person,  and  the  other  to 
him  or  order,  but  the  latter  was  not  in- 
dorsed by  him  in  blank  or  to  the  order 
of  the  plaintiff.  Held,  that  upon  any  view 
of  the  statute,  the  plaintiff,  as  the  holder 
or  owner  of  the  warrants,  could  not  main- 
tain a  suit  in  the  circuit  court  below,  un- 
less the  payee  could  have  sued  in  that 
court,  had  he  not  sold  the  warrants,  and 
that   as   it    did    not   appear    that   he    could 


have  maintained  the  suit,  and  there  was 
no  averment  as  to  his  citizenship,  and  it 
not  otherwise  appearing  from  the  record, 
the  supreme  court  would  presume  on  writ 
of  error,  that  the  circuit  court  was  with- 
out jurisdiction.  King  Bridge  Co.  v.  Otoe 
County,  120  U.  S.  225,  227,  30  L.  Ed.  623. 

20.  Action  to  foreclose  mortgage  secur- 
ing note. — Tredway  v.  Sanger,  107  U.  S. 
323,  324,  27  L.  Ed.  582,  distinguishing 
Sheldon  v.  Sill,  8  How.  441,  12  L.  Ed. 
1147. 

21.  Effect  of  act  of  1888.— Holmes  v. 
Goldsmith,  147  U.  S.  150,  37  L.  Ed.  118; 
Blair  v.  Chicago.  201  U.  S.  400,  50  L.  Ed. 
801;  Parker  v.  Ormsby.  141  U.  S.  81,  84, 
35   L.   Ed.   654. 

The  act  of  1888  further  restricted  the 
jurisdiction  of  the  circuit  courts  by  in- 
cluding in  the  prohibitory  clause  the  case 
of  protnissory  notes  payable  to  bearer. 
Holmes  v.  Goldsmith,  147  U.  S.  150,  161, 
37    L.    Ed.   118. 

The  act  of  1887,  in  respect  to  suits  to 
recover  the  contents  of  promissory  notes 
or  other  choses  in  action,  difters  from  the 
act  of  1789  only  in  the  particular  that  the 
act  of  1887  excludes,  under  certain  cir- 
cumstances, from  the  cognizance  of  the 
circuit  and  district  courts  of  the  United 
States-  suits  in  favor  "of  any  subsequent 
holder,  if  such  instrument  be  payable  to 
bearer  and  be  not  made  by  any  corpora- 
tion." Parker  v.  Ormsby,  141  U.  S.  81,  84, 
35   L.    Ed.    654. 

22.  Paper  payable  to  bearer — Rule  prior 
to  1888.— Waite  v.  Sante  Cruz,  184  U.  S. 
302,  324,  46  L-  Ed.  552;  Thompson  v. 
Perrine,  106  U.  S.  589,  27  L.  Ed. 
298;  Holmes  v.  Goldsmith,  147  U. 
S.    150,    161,    37     L.     Ed.    118;     Bank     v. 
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bonds  payable  in  blank  were  held  to  be  equivalent  to  bonds  payable  to  bearer 
in  this  respect.-^ 

(bbbb)  Under  Act  of  1888. — Under  the  judiciary  act  of  August  13,  1888 
(25  Stat.  433),  the  holder  of  an  instrument  payable  to  bearer  cannot  maintain 
a  suit  in  the  circuit  court  of  the  United  States  upon  the  ground  of  diversity  of 


VVister,  2  Pet.  318,  7  L.  Ed.  437;  Chanute 
City  V.  Trader,  132  U.  S.  210,  33  L.  Ed. 
345;  Bushnell  v.  Kennedy,  9  Wall.  387, 
391,  19  L.  Ed.  736;  Smith  v.  Clapp,  15  Pet. 
125,  10  L.  Ed.  684;  Thomson  v.  Lee 
County,  3  Wall.  327,  18  L.  Ed.  177;  Lex- 
ington V.  Butler,  14  Wall.  282,  20  L.  Ed. 
809;  Chickaming  v.  Carpenter,  106  U.  S. 
663,  666,  27  L.  Ed.  307;  Bonnafee  v.  Wil- 
liams, 3  How.  574,  11  L.  Ed.  732;  Ambler 
V.  Eppinger,  137  U.  S.  480,  482,  34  L.  Ed. 
765;  Parker  v.  Ormsby,  141  U.  S.  81,  85, 
35  L.  Ed.  654;  Dodge  v.  Tulleys,  144  U. 
S.  451,  456,  36  L.  Ed.   501. 

A  note  payable  to  bearer  is  payable  to 
anybody,  and  is  not  affected  by  the  dis- 
abilities (to  sue)  of  the  nominal  payee. 
Bank  v.  Wister,  2  Pet.  318,  7  L.  Ed.  437; 
Thompson  v.  Perrine,  106  U.  S.  589,  593, 
27  L.  Ed. '298;  Thomson  v.  Lee  County,  3 
Wall.  327,  18  L.  Ed.  177;  Bushnell  v. 
Kennedy,  9  Wall.  387,  19  L.  Ed.  736; 
Lexington  v.  Butler,  14  Wall.  282,  20  L. 
Ed.  809;  Holmes  v.  Goldsmith,  147  U.  S. 
150,  160,  37  L.  Ed.  118. 

A  note  payable  to  bearer,  is  often  said 
to  be  assignable  by  delivery;  but  in  cor- 
rect language  there  is  no  assignment  in 
the  case.  It  passes  by  mere  delivery;  and 
the  holder  never  makes  any  title  by  or 
through  any  assignment,  but  claims 
merely  as  bearer.  The  note  is  an  origi- 
nal promise  by  the  maker  to  pay  any  per- 
son who  shall  become  the  bearer;  it  is, 
therefore,  payable  to  any  person  who  suc- 
cessively holds  the  note  bona  fide,  not  by 
virtue  of  any  assignment  of  the  promise, 
but  by  an  original  and  direct  promise, 
moving  from  the  maker  to  the  bearer. 
Thompson  v.  Perrine,  106  U.  S.  589,  593, 
27  L.   Ed.   298. 

By  the  statutes  of  Alabama,  promissory 
notes  may  be  assigned  by  indorsement; 
and  the  assignee  may  maintain  an  action 
in  his  own  name  on  such  notes;  by  the 
act  of  1833,  the  same  rights  are  given 
to  the  holder  of  notes  given  to  a  certain 
person  or  bearer,  to  a  fictitious  person, 
or  to  bearer  only;  and  the  assignment  of 
such  notes  by  delivery  only,  authorizes  a 
suit  by  the  holder  in  his  own  name.  The 
holder  of  a  note  payable  to  A.  B.  or 
bearer,  may,  to  avail  himself  of  these  pro- 
visions of  the  law,  call  himself  an  as- 
signee of  the  note  from  A.  B.;  but  the 
holder  of  such  a  note  payable  to  the 
bearer,  is  not  an  assignee,  within  the  pro- 
visions of  the  judiciary  act  of  1789.  Smith 
V.    Clapp,    15    Pet.    125,   10    L.    Ed.    684. 

Suits  upon  bills  or  notes  payable  to  a 
particular  individual  or  to  bearer  may  be 
maintained  by  the  holder,  without  any 
allegation  of  citizenship  of  the  original 
payee.     Bushnell  v.  Kennedy,  9  Wall.  387, 


391,  19  L.  Ed.  736;  Bank  v.  Wister,  2  Pet. 
318,   321,   7    L.    Ed.   437. 

Municipal  bonds  and  coupons  payable 
to  bearer  could  be  sued  on  by  the  assignee 
or  holder,  if  he  is  a  citizen  of  a  different 
state  from  that  of  the  corporation,  al- 
though his  transferrer  was  not  competent 
to  sue,  being  a  citizen  of  the  same  state 
as  the  corporation.  Chickaming  v.  Car- 
penter, 106  U.  S.  663,  666,  27  L.  Ed.  307; 
Bank  v.  Wister,  2  Pet.  318,  7  L.  Ed.  437; 
Lexington  v.  Butler,  14  Wall.  282,  20  L. 
Ed.   809. 

The  holder  of  municipal  coupons  pay- 
able to  the  holder  thereof,  was  not  an  as- 
signee within  the  meaning  of  the  act  of 
1875,  and  was  entitled  to  sue  without 
reference  to  the  citizenship  of  any  pre- 
vious holder.  Thompson  v.  Perrine,  106 
U.    S.    589,    593,    27    L-    Ed.    298. 

The  act  of  March  3,  1875,  was  certainly 
not  a  limitation  on  the  judiciary  act  of 
Sept.  24,  17S9,  and  an  assignee  of  a  note 
payable  to  bearer  was  at  least  entitled  to 
the  same  rights,  as  to  suing  in  the  fed- 
eral courts,  under  that  act  as  under  the 
act  of  1789.  Chickaming  v.  Carpenter,  106 
U.   S.   663,   666,  27   L.   Ed.   307. 

Note  payable  to  bearer  but  for  use  of 
person  residing  in  state  of  maker.— The 
circuit  court  of  the  United  States  has 
jurisdiction  where  a  promissory  note  is 
made  by  a  citizen  of  one  state  payable  to 
another  citizen  of  the  same  state  or 
bearer,  and  the  party  bringing  the  suit  is 
a  citizen  of  a  different  state;  although 
upon  the  face  of  the  note  it  was  expressed 
to  be  for  the  use  of  persons  residing  in 
the  state  in  which  the  maker  and  payee 
lived.  Bonnafee  v.  Williams,  3  How.  574, 
11    L.    Ed.    732. 

Where  bonds  are  transferred  for  pur- 
pose of  collusively  creating  case  cogni- 
zable in  federal  courts. — See  post,  "Parties 
Collusively  Made  or  Joined,"  VH,  C,  4, 
b,    (2),    (m). 

23.  Corporate  bonds  payable  in  blank. 
— Bonds  issued  by  a  railroad  company  in 
Massachusetts,  payable  in  blank,  no  payee 
being  inserted,  and  issued  to  a  citizen  of 
Massachusetts,  which  had  passed  through 
several  intervening  holders,  could  be 
filled  up  by  a  citizen  of  New  Hampshire, 
payable  to  himself  or  order,  and  then  suit 
could  be  maintained  upon  them  in  the  cir- 
cuit court  of  the  United  States  for  Massa- 
chusetts. The  eleventh  section  of  the  ju- 
diciary act  does  not  apply  to  such  a  case. 
The  usage  and  practice  of  railroad  com- 
panies, and  of  the  capitalists  and  busi- 
ness men  of  the  country,  and  decisions  of 
courts,  have  made  this  class  of  securities 
negotiable  instruments.  White  v.  Ver- 
mont, etc.,  R.  Co.,  21  How.  575,  16  L.  Ed. 
221. 
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citizenship  of  himself  and  the  defendant  unless  his  transfer  could  have  main- 
tained the  suit,  except  in  cases  where  the  instrument  is  made  by  "any  corpora- 
tion."^^  The  words  "any  corporation"  include  municipal  corporations,  and  mu- 
nicipal bonds,  coupons  or  certificates  payable  to  bearer  may  be  sued  on  in  the 
circuit  court  of  the  United  States  by  the  holder  thereof,  although  the  person 
from  whom  he  dei"'ved  title  was  a  citizen  of  the  same  state  with  the  municipal 
corporation. 25 

(bbb)  Action  by  Indorsee  against  Indorscr. — The  indorsee  of  a  bill  may  sue 
his  immediate  indorser  in  the  circuit  court  of  the  United  States  if  the  parties  are 
citizens  of  different  states,  even  though  the  maker  and  payee  are  citizens  of  the 
state,  as  the  indorsee  does  not  claim  through  an  assignment,  but  by  virtue  of 
a  new  contract  between  him  and  the  indorser.-^     But  where  the  suit  is  brought 


24.  Effect  of  act    of     1888.— Waite     v. 

Santa  Cruz,  184  U.  S.  302,  324,  46  L.  Ed. 
552;  lyoeb  v.  Columbia  Township  Trus- 
tees, 179  U.  S.  472,  486,  45  L.  Ed.  280; 
Holmes  v.  Goldsmith,  147  U.  S.  150,  161, 
37  L.  Ed.  118;  Andes  v.  Ely,  158  U.  S. 
312,  325,  39  L-  Ed.  996;  Emsheimer  v. 
New  Orleans.  186  U.  S.  33,  43,  46  L.  Ed. 
1042;  New  Orleans  v.  Quinlan,  173  U.  S. 
191,  192,  43  L.  Ed.  664;  Lake  County 
Comm'rs  v.  Dudley,  173  U.  S.  243,  250,  43 
L.  Ed.  684;  Ambler  v.  Eppinger,  137  U.  S. 
480,  482,   34  L-   Ed.  765. 

In  Lake  County  Comm'rs  v.  Dudley, 
173  U.  S.  243,  250,  43  L.  Ed.  684,  the  court 
said:  "Without  stopping  to  consider  the 
full  scope  and  effect  of  the  above  pro- 
vision in  the  act  of  1888,  it  is  only  neces- 
sary to  say  that  the  instruments  sued  on 
being  payable  to  bearer  and  having  been 
made  by  a  corporation  are  expressly  ex- 
cepted by  the  statute  from  the  general 
rule  prescribed  that  an  assignee  or  subse- 
quent holder  of  a  promissory  note  or 
chose  in  action  could  not  sue  in  a  cir- 
cuit or  district  court  of  the  United  States 
unless  his  assignor  or  transferrer  could 
have  sued  in  such  court.  It  is  immaterial 
to  inquire  what  were  the  reasons  that  in- 
duced congress  to  make  such  an  excep- 
tion. Suffice  it  to  say  that  the  statute  is 
clear  and  explicit,  and  its  mandate  must 
be  respected." 

25.  Paper  payable  to  bearer  made  by 
municipal  corporation. — Loeb  v.  Colum- 
bia Township  Trustees,  179  U.  S.  472,  45 
L.  Ed.  280;  Waite  v.  Santa  Cruz,  184  U. 
S.  302,  325,  46  L.  Ed.  552;  Andes  v.  Ely, 
158  U.  S.  312,  325,  39  L.  Ed.  996;  New 
Orleans  v.  Quinlan,  173  U.  S.  191,  43  L. 
Ed.  664. 

"We  perceive  nothing  in  that  act  in- 
dicating any  purpose  of  congress  to  ex- 
clude from  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  suits  by  or 
against  municipal  corporations  having  au- 
thority by  the  laws  creating  them  to  sue 
or  to  incur  liabilities  in  their  corporate 
name.  It  must  therefore  be  taken  that 
the  words  any  corporation  in  the  act  of 
1888  include  municipal  as  well  as  private 
corporations."  Loeb  v.  Columbia  Town- 
ship Trustees,  179  U.  S.  472,  486,  45  L. 
Ed.    280. 

In    Ohio,    a    township    is    a    corporation 


and  suable  on  account  of  any  liabilities 
incurred  by  it,  and  the  holder  of  paper 
made  by  such  a  township  payable  to 
bearer  may  sue  thereon  in  the  United 
States  courts  where  he  and  the  defend- 
ant are  citizens  of  different  states,  al- 
though his  transferrer  was  a  citizen  of 
Ohio.  Loeb  v.  Columbia  Township  Trus- 
tees,   179    U.    S.    472,    486,    45    L.    Ed.    280. 

In  New  York,  a  town  is  a  corporation, 
so  far  as  respects  the  making  of  contract, 
the  right  to  sue  and  liability  to  be  sued, 
and  is  within  the  exception  of  the  stat- 
ute. Andes  v.  Ely,  158  U.  S.  312,  325,  39 
L.    Ed.    996. 

In  an  action  brought  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana  by  a  citizen  of  the 
state  of  New  York,  against  the  city  of 
New  Orleans,  to  recover  on  a  number  of 
certificates  owned  by  her,  made  by  the 
city,  and  payable  to  bearer,  defendant  ex- 
cepted to  the  jurisdiction  because  the  pe- 
tition contained  no  averment  that  the  suit 
could  have  been  maintained  "by  the  as- 
signors of  the  claims  or  certificates  sued 
upon."  The  circuit  court  overruled  the 
exception,  and  the  cause  subsequently 
went  to  judgment.  Judgment  affirmed. 
New  Orleans  v.  Quinlan,  173  U.  S.  191, 
43    L.    Ed.    664. 

In  an  action  on  bonds  and  coupons 
made  by  the  city  and  payable  to  bearer, 
the  coupons  need  not  disclose  the  citizen- 
ship of  any  previous  holder  of  the  bonds 
where  it  shows  a  diversity  of  citizenship 
as  between  the  holder  of  the  legal  title  to 
the  bonds  and  coupons  and  the  defendant 
city.  Waite  v.  Santa  Cruz.  184  U.  S.  302, 
325.   46   L.   Ed.   552. 

26.  Action  by  indorsee  against  imme- 
diate indorser. — Parker  v.  Ormsbv,  141 
U.  S.  81,  85,  35  L.  Ed.  654;  Mullen  v. 
Torrance,  9  Wheat.  537,  6  L.  Ed.  154; 
Young  V.  Bryan,  6  Wheat.  146,  148,  5  L. 
Ed.  228;  Kolze  v.  Hoadley,  200  U.  S.  76, 
83,  50  L.  Ed.  377;  Manufacturing  Co.  v. 
Bradley,  105  U.  S.  175,  26  L.  Ed.  1034; 
Coffee  V.  The  Planters'  Bank,  13  How. 
183,  14  L.  Ed.  105;  United  States  Bank  v. 
Moss,  6  How.  31,  12  L.  Ed.  331;  Superior 
City  V.  Ripley,  138  U.  S.  93,  34  L.  Ed. 
914;  Keary  v.  Farmers.'  etc..  Bank,  16  Pet. 
88,  89,  10  L.  Ed.  897;  Dromgoole  v.  Farm- 
ers',   etc.,    Bank,    2    How.    241,    243,    11    L. 
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against  a  remote  indorser,  and  the  plaintiff,  in  his  declaration,  traces  his  title 
through  an  intermediate  indorser,  he  must  show  that  this  intermediate  indorser 
could  have  sustained  his  action  in  the  circuit  court. ^^^  Suits  between  indorsers 
to  enforce  agreements  as  to  liability  with  respect  to  their  indorsements  is  in 
no  way  dependent  on  the  citizenship  of  the  other  parties  to  the  paper. ^^ 

(ccc)  Action  by  Payee  against  Acceptor. — The  acceptance  of  a  bill  of  ex- 
change is  a  new  contract,  and  the  payee  may  sue  the  acceptor  in  the  federal 
courts,  if  the  parties  are  citizens  of  different  states,  notwithstanding  the  fact 
that  the  drawer  of  the  bill  is  a  resident  of  the  same  state  as  the  acceptor. ^^^ 

ccc.  Action-  on  Judgment — (aaa)  In  General. — The  assignee  of  a  judgment 
founded  on  contract  cannot  maintain  a  suit  thereon  in  a  court  of  the  United 
States  upon  the  ground  of  diversity  of  citizenship  unless  such  a  suit  might  have 
been  prosecuted  there  if  an  assignment  had  not  been  made.^^ 

(bbb)  Judgment  Recovered  by  Assignee. — Where  a  note  given  between  par- 
ties who  are  citizens  of  the  same  state  is  assigned  to  a  citizen  of  another,  who 
recovers  judgment  thereon,  the  note  is  merged  in  the  judgment,  and  the  judg- 
ment creditor  may  sue  the  debtor  in  the  federal  courts.^  ^ 

ddd.  Suits  for  Specific  Performance. — A  suit  to  compel  the  specific  perform- 
ance of  a  contract,  is  one  to  recover  the  contents  of  the  contract,  and  cannot  be 
brought  in  the  federal  courts  upon  the  ground  of  diversity  of  citizenship  of  the 
parties,  by  an  assignee  thereof,  unless  the  party  in  whose  favor  the  contract  was 
made  could  have  sued  the  defendant  in  the  federal  courts.32 


Ed.   252;    Evans   v.    Gee,   11   Pet.   80,   83,   9 
L.   Ed.  639. 

In  such  case  the  original  contract  may- 
be considered  to  ascertain  the  amount  of 
the  damages.  Kolze  v.  Hoadley,  200  U. 
S.   76,   83,   50   L.   Ed.   377. 

27.  Action  by  indorsee  against  remote 
indorser. — Mullen  r.  Torrance,  9  Wheat. 
537,  6  L.  Ed.  154.  See,  also,  Cofifee  v.  The 
Planters'  Bank,  13  How.  183,  14  L.  Ed. 
105. 

28.  Suits  by  indorser  to  enforce  agree- 
ment as  to  liability. — Phillips  v.  Preston, 
5  How.  278,  12  L.   Ed.   152. 

In  a  suit  by  the  first  indorser  of  promis- 
sory notes  against  a  second  indorser, 
upon  an  alleged  contract  that  the  second 
indorser  would  bear  half  the  loss  which 
might  accrue  from  their  nonpayment  by 
the  drawer,  it  is  not  a  sufficient  objection 
to  the  jurisdiction  of  the  court  that  the 
second  indorsee  and  defendant  were  citi- 
zens of  the  same  state.  Such  an  objection 
would  be  well  founded  if  the  suit  had 
been  upon  the  notes.  But  not  where  the 
suit  is  brought  upon  a  collateral  contract. 
Phillips  V.  Preston,  5  How.  278,  12  L.  Ed. 
152. 

29.  Action  by  payee  against  acceptor. — 
Superior  City  v.  Ripley,  138  U.  S.  93,  97, 
34   L.   Ed.   914. 

"Ever  since  the  case  of  Young  v. 
Bryan,  6  Wheat.  146,  5  L.  Ed.  228,  it  has 
been  the  settled  law  of  this  court  that  the 
circuit  court  has  jurisdiction  of  a  suit, 
brought  by  the  indorsee  of  a  promissory 
note  against  his  immediate  indorser, 
whether  a  suit  would  lie  against  the 
maker  or  not,  upon  the.  ground  as  stated 
by  Chief  Justice  Marshall,  'that  the  in- 
dorsee does  not  claim  through  an  as- 
signment. It  is  a  new  contract  entered 
into  by  the  indorser  and  indorsee.'    This 


case  was  approved  in  Mullen  v.  Torrance, 
9  Wheat.  537,  6  L-  Ed.  154;  Evans  v.  Gee, 
11  Pet.  80,  9  L.  Ed.  639,  and  Coffee  v. 
The  Planters'  Bank,  13  How.  183,  14  L. 
Ed.  105.  It  needs  no  argument  to  show 
that  the  same  rule  would  apply  as  be- 
tween the  acceptor  and  the  payee;  and 
if  the  latter  be  a  nonresident  of  the  state, 
he  may  bring  suit  directly  against  the 
acceptor,  notwithstanding  the  drawer  of 
the  paper  is  a  resident  of  the  same  state 
as  the  acceptor,  for  the  same  reason  that 
the  acceptance  creates  a  new  contract,  to 
which  the  drawer  is  not  a  party."  Su- 
perior City  V.  Ripley,  138  U.  S.  93,  97,  34 
L.   Ed.  914. 

30.  Action  on  judgment  founded  on  con- 
tract.— Walker  z:  Powers,  104  U.  S.  245, 
26  L.  Ed.  729;  Metcalf  v.  Watertown,  128 
U.  S.  586,  587,  32  E-  Ed.  543;  New  Or- 
leans V.  Benjamin,  153  U.  S.  411,  434,  38 
L.  Ed.  764;  Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  37   L.   Ed.  1052. 

A  suit  founded  on  an  original  judgment 
on  a  contract  against  a  city,  is  one 
"founded  on  contract"  within  the  mean- 
ing of  the  act.  Metcalf  v.  Watertown, 
128   U.    S.    586,   587,   32   L.    Ed.    543. 

31.  Judgment  recovered  on  note  by  as- 
signee.—Ober  V.  Gallagher,  93  U.  S.  199, 
203,    23    L.    Ed.    829. 

32.  Suits  to  compel  specific  perform- 
ance of  contracts. — Corbin  v.  Black  Hawk 
County,  105  U.  S.  659,  26  L-  Ed.  1136; 
Kolze  V.  Hoadley,  200  U.  S.  76,  83,  50  L. 
Ed.  377;  Shoecraft  v.  Bloxham,  124  U.  S. 
730,  731,  31  L.  Ed.  574;  Mexican  Nat. 
R.  Co.  V.  Davidson,  157  U.  S.  201,  206,  39 
L.  Ed.  672;  Plant  Investment  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  152  U.  S.  71,  72,  38 
L.  Ed.  358;  Bernards  Township  v.  Steb- 
bins,  109  U.  S.  341,  354,  27  L.  Ed.  956; 
New  Orleans  v.  Benjamin,  153  U.  S.  411, 
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eee.  Actions  in  Tort — (aaa)  Action  for  Recovery  of  Chose  in  Action. — The 
assignee  of  a  chose  in  action  may  maintain  a  suit  in  the  circuit  court  to  recover 
possession  of  the  specific  thing,  though  the  court  would  have  no  jurisdiction  of 
the  suit  if  brought  by  the  assignors-'-^  Therefore,  an  assignee  of  a  package  of 
bank  notes  may  bring  an  action  of  replevin  for  the  package  in  the  circuit  court, 
although  the  assignor  could  not  himself  have  sued  in  that  court.^^ 

(bbb)  Action  for  Damages — aaaa.  Wrongful  Taking  or  Detention  of  Chose 
in  Action. — This  clause  has  no  application  to  the  case  of  a  suit  by  the  assignee 
of  .a  chose  in  action  to  recover  damages  for  its  wrongful  taking  or  detention.35 

bbbb.  Trespass  to  Real  Estate. — The  act  depriving  the  federal  courts  of  ju- 
risdiction of  suits  by  assignees,  in  cases  of  diversity  of  citizenship  of  the  parties, 
does  not  embrace,  within  its  exceptions  to  the  jurisdiction  of  those  courts,  suits 
by  an  assignee  upon  claims  for  trespass  for  cutting  and  removing  timber.^^ 

fff.  Actions  or  Suits  by  Bank  of  United  States. — The  bank  of  the  United 
States  could  sue  in  the  circuit  court,  as  indorsee  or  bearer  of  a  promissory  note, 
although  the  original  payee  or  indorser  could  not  sue  in  the  same  courts,  being 
a  citizen  of  the  same  state  with  the  defendants.^^ 

ggg.  Actions  on  Municipal  Warrants,  etc. — An  action  on  warrants  or  certifi- 
cates issued  by  the  municipal  corporation  or  township  is  one  to  recover  the  con- 
tents of  a  chose  in  action  within  the  meaning  of  the  act  of  1888,  and  the  as- 
signees thereof  cannot  sue  thereon  in  the  federal  courts  upon  the  ground  of 
diversity  of  citizenship,  unless  his  assignor  could  have  maintained  the  action.^s 

hhh.  Actions  on  Ad ort gages — (aaa)  Suits  for  Foreclosure. — A  suit  to  fore- 
close a  mortgage  is  an  action  to  recover  the  contents  of  a  chose  in  action,  and 
can  only  be  maintained  in  the   federal   courts  by  an  assignee  of  the  mortgage, 


433,  38  L.  Ed.  764.  See,  generally,  the 
title   SPECIFIC  PERFORMANCE. 

"The  contents  of  a  contract,  as  a  chose 
in  action,  in  the  sense  of  §  629,  are  the 
rights  created  by  it  in  favor  of  a  party  in 
whose  behalf  stipulations  are  made  in  it 
which  he  has  a  right  to  enforce  in  a  suit 
founded  on  the  contract;  and  a  suit  to 
enforce  such  stipulations  is  a  suit  to  re- 
cover such  contents."  Corbin  v.  Black 
Hawk  County,  105  U.  S.  6.59,  26  L.  Ed. 
1136;  Kolze  v.  Hoadley,  200  U.  S.  76,  83, 
50  L.  Ed.  377;  New  Orleans  v.  Benjamin, 
153  U.  S.  411,  433,  38  L.  Ed.  764;  Plant 
Investment  Co.  v.  Jacksonville,  etc.,  R. 
Co.,  153  U.  S.  71,  76,  38  L.   Ed.  358. 

A  suit  which  really  is  one  for  the  spe- 
cific performance  of  contracts,  to  enforce 
them,  to  realize  the  fruits  of  the  rights 
secured  by  them  to  the  purchasers,  and 
to  reinstate  the  plaintiff  in  the  position 
which  he  is  entitled  to  occupy  under  the 
contracts  as  assignee  thereof,  is  one  to 
recover  the  contents  of  the  contracts. 
Corbin  v.  Black  Hawk  County,  105  U.  S. 
659,   665,   26   L-   Ed.   1136. 

Contract  to  convey  lands. — A  suit  in 
equity  to  enforce  the  performance  of  a 
contract  for  the  conveyance  of  lands,  js 
one  to  recover  the  contents  of  a  chose  in 
action.  Shoecraft  v.  Bloxham.  124  U.  S. 
730  731  31  L.  Ed.  574;  Plant  Investment 
Co'  V.  Jacksonville,  etc.,  R.  Co.,  153  U. 
S.   71,   73,   38   L.   Ed.   358. 

33.  Action  for  recovery  of  specific 
chose  in  action.— Bushnell  v.  Kennedy,  9 
Wall.   387,  391,   19   L.   Ed.   736;   Deshler  v. 


Dodge,  16  How.  622,  631,  14  L.  Ed.  1084; 
Blacklock  v.  Small,  127  U.  S.  96,  103,  32 
L.  Ed.  70;  Ambler  v.  Eppinger,  137  U.  S. 
480,  483,  34  L.  Ed.  765;  Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  201,  206,  39  L. 
Ed.   672. 

34.  Deshler  v.  Dodge,  16  How.  632,  14 
L.   Ed.  1084. 

35.  Action  for  damages  for  wrongful 
taking  or  detention  of  chose  in  action. — 
Bushnell  v.  Kennedy,  9  Wall.  387,  391,  19 
L.  Ed.  736;  Deshler  v.  Dodge,  16  How. 
632,  631,  14  L.  Ed.  1084;  Blacklock  z: 
Small,  127  U.  S.  96,  104,  32  L.  Ed.  70; 
Ambler  v.  Eppinger,  137  U.  S.  480,  482, 
34  L.  Ed.  765;  Mexican  Nat.  R.  Co.  z: 
Davidson,  157  U.  S.  201,  206,  39  L.  Ed. 
672. 

36.  Action  for  damages  for  trespass  to 
real  estate. — Ambler  v.  Eppinger,  137  U. 
S.  480,  482,  34  L-   Ed.  765. 

37.  Suits  by  bank  of  United  States. — 
United  States  Bank  v.  Planters'  Bank,  9 
Wheat.  904,  6  L-  Ed.  244.  See  ante, 
"Suits  Arising  under  Constitution,  Laws 
or  Treaties,"  VII,  C,  4,  b,  (1). 

38.  Municipal  warrants  or  certificates. 
— New  Orleans  v.  Benjamin,  153  U.  S. 
411,  38  L.  Ed.  764;  Indiana  v.  Glover,  155 
U.  S.  513,  517,  39  L.   Ed.  243. 

An  action  on  warrants  or  certificates 
issued  by  the  police  board  of  a  city,  and 
to  enforce  their  payment  by  decree  over 
against  the  city,  cannot  be  maintained  by 
an  assignee,  unless  the  assignee  was  com- 
petent to  sue.  New  Orlpans  V.  Benja- 
min,  153  U.   S.   411,  38  L.   Ed.   764. 
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where  his  assignor  was  competent  to  file  a  Hke  bill,^^  and  this  is  true  although 
the  bill  prays  other  incidental  relief^*^ 

(bbb)  Actions  for  Mortgaged  Property. — The  assignee  of  a  mortgage  may 
bring  suit  in  the  federal  court  to  recover  the  possession  of  mortgaged  premises 
if  a  citizen  of  a  state  other  than  that  of  the  tenant  in  possession,  whether  the 
mortgagee  could  have  maintained  it  or  not.^' 

iii.  Action  for  Damages  for  Breach  of  Contract. — The  assignee  of  a  claim  for 
damages  for  the  breach  of  a  contract  by  a  carrier  of  passengers  and  goods,  can- 
not sue  thereon  in  the  federal  courts  on  the  ground  of  diverse  citizenship  of  the 
parties,  unless  the  assignee  could  have  sued  thereon  in  such  courts.'* ^ 

jjj.  Suit  by  Assignee  of  Judgment  to  Set  Aside  Conveyance  Void  as  to  Judg- 
ment.— A  suit  by  the  assignee  of  a  judgment  to  set  aside  as  fraudulent  cer- 
tain sales  and  conveyances  of  real  estate  made  by  the  judgment  debtor  and  sub- 
ject to  the  payment  of  the  judgment,  cannot  be  brought  in  the  circuit  court  of 
the  United  States  unless  the  party  in  whose  favor  the  judgment  was  rendered 
could  have  brought  suit  therein.^^ 

kkk.  Action  on  Lease. — When  a  party  claims  in  a  federal  court  through  an 
assignment  of  a  lease,  the  jurisdiction  being  invoked  on  the  ground  of  diverse 
citizenship,  he  must  show  affirmatively  that  the  action  might  have  been  sus- 
tained by  the  assignor  if  no  assignment  had  been  made.'*'* 

111.  Action  on  Nezu  Contract  Made  zvith  Assignee. — A  promise  made  directly 
to  a  person  upon  a  consideration  which  he  has  furnished  may  be  sued  on  the 
federal  courts  by  the  latter,  where  the  parties  are  citizens  of  different  states, 
although  the  promisee  is  the  assignee  of  the  defendant.^^ 


39.  Suit  to  foreclose  mortgage. — Kolze 
V.  Hoadley,  200  U.  S.  76,  83,  50  L.  Ed. 
377;  Sheldon  v.  Sill,  8  How.  441.  12  L. 
Ed.  1147;  Blacklock  v.  Small,  127  U.  S. 
96,  32  L.  Ed.  70;  Deshler  v.  Dodge,  16 
How.  622,  631,  14  L-  Ed.  1084;  Bernards 
Township  v.  Stebbins,  109  U.  S.  341,  354, 
27   L.   Ed.   956. 

Where  the  mortgagor  and  mortgagee 
reside  in  the  same  state,  and  the  mort- 
gagee assigns  the  mortgage  to  a  citizen 
of  another  state,  the  assignee  cannot  file 
his  bill  for  foreclosure  in  the  circuit  court 
of  the  United  States.  Sheldon  v.  Sill,  8 
How.   441,   12   L.   Ed.   1147. 

40.  Bill  for  foreclosure  and  other  re- 
lief.—Blacklock  V.  Small,  127  U.  S.  96,  32 
L  Ed.  70;  Kolze  v.  Hoadley,  200  U.  S. 
76,  83,  50  L.  Ed.  377. 

A  mortgagee  assigned  his  interest  in 
the  mortgage  and  bond  secured  thereby 
to  a  person  in  trust  for  the  benefit  of  his 
children.  The  trustee  received  payment 
in  confederate  money,  which  was  not  re- 
ceivable as  legal  tender,  and  executed  a 
release  of  the  mortgage  to  the  mortgagor. 
The  beneficiaries  under  the  trust  filed  a 
bill  against  the  mortgagor  praying  that 
the  payment  of  the  bond  and  mortgage  be 
disallowed;  that  satisfaction  of  the  mort- 
gage be  annulled  and  the  mortgage  re- 
established and  declared  a  subsisting  Ijen; 
that  the  mortgagor  be  ordered  to  deliver 
up  the  bond  and  mortgage;  and  for  a  de- 
cree for  the  payment  to  them  by  the  mort- 
gagor of  the  amount  due,  and  for  a  sale 
of  the  mortgaged  premises.  It  was  held 
that  the  federal  court  had  no  jurisdiction, 
the  assignor  and  the  defendant  being 
citizens  of  the  same  state,  since  the  suit 
was  in  substance  one  for  the  foreclosure 


of  the  mortgage.  Blacklock  v.  Small,  127 
U.  S.  96,  103,  32  L.  Ed.  70,  distinguishing 
Deshler  v.  Dodge,  16  How.  622,  14  L.  Ed. 
1084;  Bushnell  v.  Kennedy,  9  Wall.  387, 
19   L.    Ed.   736. 

Where  a  bill  is  filed  to  foreclose  a 
mortgage,  and  it  appears  by  the  bill  it- 
self that  the  mortgage  has  been  fraudu- 
lently released  to  the  mortgagor  by  a 
deed  of  which  plaintifif  had  no  notice,  and 
the  fraud  is  a  mere  incident,  the  bill  is 
still  one  to  recover  the  contents  of  a 
mortgage  within  the  meaning  of  the  act, 
and  will  not  lie  in  a  federal  court  unless 
the  plaintifif's  assignor  might  have  main- 
tained the  bill,  if  no  assignment  or  trans- 
fer had  been  made.  Kolze  v.  Hoadley, 
200   U.    S.  76,   83,   50  L.    Ed.    377. 

41.  Action  for  recovery  of  mortgaged 
premises. — Deshler  v.  Dodge,  16  How  622 
631,  14  L.  Ed.  1084;  Smith  v.  Kernochen, 
7   How.    198,   12   L.    Ed.   660. 

42.  Claim  for  damages  for  breach  of 
contract  of  carriage.— North  American 
Transp.,  etc.,  Co.  v.  Morrison,  178  U.  S 
262.    267,_  44    L.    Ed.    1061. 

43.  Suit  by  assignee  of  judgment  to  set 
aside  conveyance  void  as  to  judgment. — ■ 
Mississippi  Mills  v.  Cohn.  150  U.  S.  202, 
37    L.    Ed.    1052. 

44.  Lease. — Bradley  v.  Rhines,  8  Wall. 
393.   396.    19   L-    Ed.   467. 

45.  New  contract  made  with  assignee. 
— American  Colortype  Co.  v.  Continental 
Colortvpe  Co..  188  U.  S.  104,  164,  47  L. 
Ed.   404. 

A  New  Jersey  corporation  became  an 
assignee  of  the  assets  and  good  will  of 
an  Illinois  corporation.  Among  the  con- 
tracts transferred  were  two  contracts  be- 
tween   the    Illinois    corporation    and    two 
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(dd)  Citisenship  of  Assignor — aaa.  At  What  Time  Assignor's  Diversity  of 
Citizenship  Must  Have  Existed. — The  inquiry  as  to  the  right  of  the  assignee  to 
maintain  a  suit  in  the  federal  courts  as  depending  on  the  competency  of  his  as- 
signor to  sue,  is  to  be  determined  as  of  the  date  of  the  commencement  of  the 
suit.^^  Thus  the  assignee  may  sue  in  the  federal  courts  where,  at  the  time  of 
instituting  the  action,  the  assignor  could  have  sued  therein,  although  the  assignor 
was  not  competent  to  sue  at  the  time  when  the  contract  was  executed,^"  or 
assigned.*^ 

bbb.  Burden  of  Proof. — In  a  suit  brought  by  the  assignee  of  a  chose  in  action 
in  the  federal  court  on  the  contract  so  assigned,  it  is  necessary  that  plaintiff 
show  affirmatively  that  such  action  could  have  been  sustained  if  brought  by  the 
original  obligee.'*^ 

(ee)  Effect  of  Restriction  on  Causes  Removed  from  State  Courts. — The 
restriction  of  the  original  jurisdiction  of  the  circuit  courts  in  respect  of  suits 
by  an  assignee,  whose  assignor  could  not  be  sued  in  that  court,  by  the  act  of 
1789,  and  1875,  did  not  apply  to  a  suit  removed  from  a  state  court  under  the 
12th  section. s*^    But  the  restriction  of  act  of  1888  applies  to  causes  removed  to 


employees  by  which  they  agreed  to  re- 
main in  the  company's  employment  for  a 
certain  length  of  time  and  not  to  divulge 
any  secret  relating  to  the  business  for  a 
certain  time.  These  employees  knew  of 
and  consented  to  the  transfer.  Subse- 
quently the  employees  got  up  a  rival  cor- 
poration and  proceeded  to  work  for  them 
and  divulged  the  trade  secrets  to  it.  The 
rival  corporation  was  chartered  under  the 
laws  of  Illinois.  It  was  held  that  the  old 
corporation  could  maintain  a  suit  for  in- 
junction against  the  employees  and  the 
rival  corporation  in  the  circuit  court  of 
the  United  States.  American  Colortype 
Co.  V.  Continental  Colortype  Co.,  188  U. 
S.   104,  47   L.   Ed.  404. 

46.  Citizenship  of  assignor  at  time  of 
commencement  of  suit  governs. — Emshei- 
mer  v.  New  Orleans,  186  U.  S.  33,  43,  46 
L.  Ed.  1042;  Kirknian  v.  Hamilton,  6  Pet. 
20,    8    L.    Ed.    30.5. 

47.  Where  assignor  could  not  sue  when 
contract  executed. — Kirkman  v.  Hamilton, 
6    Pet.   20,   8    L.    Ed.    305. 

H.  and  D.,  citizens  of  Tennessee,  gave 
their  promissory  note  to  T.  R.  &  Co., 
also  citizens  of  Tennessee,  payable  in 
fifteen  months;  before  the  note  became 
due  T.  R.  &  Co.  removed  to  and  became 
citizens  of  Alabama,  and  also  before  the 
day  appointed  for  the  payment  of  the 
note,  indorsed  it  to  K..  a  citizen  of  Ala- 
bama; and  in  the  declaration  on  the  note, 
the  plaintiff  averred,  that  T.  R.  &  Co. 
were  citizens  of  Alabama.  Held,  that  the 
circuit  court  of  Tennessee  had  jurisdiction 
of  the  suit,  under  the  11th  section  of  the 
act  of  1789;  the  payees  of  the  note  hav- 
ing, before  the  note  became  due,  become 
citizens  of  Alabama,  could  have  prose- 
cuted a  suit  on  the  note  in  the  circuit 
court  of  Tennessee,  if  no  assignment  had 
been  made.  Kirkman  v.  Hamilton,  6  Pet. 
20,  8  L.   Ed.  305. 

An  action  on  certificates  _  of  indebted- 
ness executed  by  a  township  trustee  on 
behalf  of  the  township,  cannot  be  sued 
on   in  the  federal   courts,   by  an  assignee 


or  transferee  thereof,  unless  his  trans- 
ferror was  competent  to  sue.  Indiana  v. 
Glover,  155  U.  S.  513,  517,  39  L.  Ed. 
243. 

48.  Where  assignor  could  not  sue  at 
time  of  assignment. — Emsheimer  v.  New 
Orleans,  186  U.  S.  33,  43,  46  L.  Ed.  1042. 

"But  it  is  objected  that  the  restriction 
relates  to  the  time  when  the  paper  was 
assigned,  and  not  to  the  time  of  the  com- 
mencement of  the  suit;  and  that  if  there 
were  intermediate  assignees,  jurisdiction 
in  respect  of  them  must  appear,  and  does 
not  appear  on  the  face  of  this  bill.  We 
are  of  opinion  that  the  inquiry  is  to  be 
determined  as  of  the  date  when  the  suit 
is  commenced.  Jurisdiction  vests  then 
and  cannot  be  divested  by  subsequent 
change  of  residence;  but  jurisdiction  can- 
not be  held  to  have  vested  prior  to  action 
brought.  There  have  been  many  de- 
cisions to  this  effect,  the  same  question 
being  presented  under  all  the  facts  from 
1789."  Emsheimer  v.  New  Orleans,  186 
U.    S.    33,   43,   46   L.    Ed.   1042. 

49.  Burden  of  proof  as  to  right  of  as- 
signor to  sue. — Bradley  v.  Rhines,  8  Wall. 
393,  19  L.  Ed.  467;  Turner  v.  Bank,  4 
Dall.  8,  1  L.  Ed.  718;  Mullen  v.  Torrance, 
9  Wheat.  537,  6  L.  Ed.  154;  United  States 
Bank  v.   Moss,  6   How.   31,  12   L.    Ed.   331. 

50.  Statute  formerly  not  applicable  on 
removal. — Claflin  v.  Commonwealth  Ins. 
Co.,  110  U.  S.  81,  91,  28  L.  Ed.  76;  Green 
V.  Custard,  23  How.  484,  16  L.  Ed.  471; 
Bushnell  v.  Kennedy,  9  Wall.  387,  19  L. 
Ed.  736;  Lexington  v.  Butler,  14  Wall. 
282,  20  E.  Ed.  809;  Delaware  County 
Comm'rs  v.  Diebold  Safe,  etc.,  Co.,  133 
U.  S.  473,  33  L.  Ed.  674;  Mexican  Nat. 
R.  Co.  V.  Davidson,  157  U.  S.  201,  207,  39 
L.  Ed.  672.  See,  generally,  the  title  RE- 
MOVAL OF  CAUSES. 

By  the  second  section  of  the  act  of 
March  3,  1875,  c.  137,  18  Stat.  470,  the  ex- 
ception out  of  the  original  jurisdiction  as 
to  assignees  of  choses  in  action  occupied 
the  same  relative  position  as  in  the  act  of 
1789,    and     the      same      conclusion      was 
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the  federal  courts  from  the  state  courts  as  well  as  to  actions  originally  instituted 
in  the  federal  courts.^  ^ 

(m)  Parties  CoUusively  Made  or  Joined. — If  it  appears  that  the  parties  to 
a  suit  have  been  improperly  or  collusively  made  or  joined,  either  as  plaintiffs 
or  defendants,  for  the  purpose  of  creating  a  case  cognizable  in  the  federal 
courts,  it  is  the  duty  of  the  court  to  dismiss  the  suit.^^ 

(3)  Claims  of  Land  under  Grants  from  Different  States. — The  constitu- 
tion expressly  extends  the  judicial  power  of  the  United  States  to  controversies 
between  citizens  of  the  same  state  claiming  land  under  grants  from  different 
states.^3    The  jurisdiction  in  such  cases  is  not  affected  by  the  equitable  title  of 


reached  in  regard  to  it,  nainely,  that  the 
restriction  upon  the  conimencement  of 
suits  contained  in  §  1  did  not  apply  to  the 
removal  of  suits  under  §  2.  Mexican  Nat. 
R.  Co.  V.  Davidson,  157  U.  S.  201,  207,  39 
L.  Ed.  672;  Claflin  v.  Commonwealth  Ins. 
Co.,  110  U.  S.  81,  28  L.  Ed.  76;  Delaware 
County  V.  Comm'rs  Diebold  Safe,  etc., 
Co.,  133  U.  S.  473,  33  L.  Ed.  674;  Goldey 
V.  Morning  News,  156  U.  S.  518,  39  L. 
Ed.    517. 

The  restriction  of  the  11th  section  of 
the  judiciary  act  did  not  apply  to  cases 
transferred  from  state  courts,  under  the 
act  of  March  2,  1867,  giving  to  either 
party  in  certain  cases  a  right  to  transfer 
a  suit  brought  in  a  state  court  where 
either  makes  affidavit,  etc.,  "that  he  has 
reason  to  believe,  and  does  believe,  that 
from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such 
court."  Lexington  v.  Butler,  14  Wall. 
282,    20    L.    Ed.    809. 

51.  Act  of  1888  applies  on  removal,  as 
well  as  in  other  cases. — Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  201,  39  h.  Ed. 
672. 

52.  Parties  collusively  made  or  joined. 
—Act  of  March  3,  1875,  18  Stat.  470,  c. 
137;  Lake  County  Comm'rs  v.  Dudley,  173 
U.  S.  243,  251,  43  L.  Ed.  684;  Lehigh  Min. 
&  Mfg.  Co.  V.  Kelly,  160  U.  S.  327,  40  L. 
Ed.  444;  Nashua,  etc.,  R.  Corp.  v.  Bos- 
ton, etc.,  R.  Corp.,  136  U.  S.  356,  374,  34 
L.  Ed.  363;  Morris  v.  Gilmer,  129  U.  S. 
315,  32  L.  Ed.  690;  Farmington  v.  Pills- 
bury,  114  U.  S.  138,  29  L.  Ed.  114;  Depu- 
tron  V.  Young,  134  U.  S.  241,  252,  33  L. 
Ed.  923;  Cross  v.  Allen,  141  U.  S.  528, 
533,  35  L.  Ed.  843;  Lanier  v.  Nash,  121  U. 
S.  404,  30  L.  Ed.  947;  Merritt  v.  Bow- 
doin  College,  169  U.  S.  551,  42  L.  Ed.  850; 
Waite  V.  Santa  Cruz,  184  U.  S.  302,  325, 
46  L.  Ed.  552;  Dawson  v.  Columbia,  etc., 
Trust  Co.,  197  U.  S.  178.  181,  49  L.  Ed. 
713;  Williams  v.  Nottawa,  104  U.  S.  209, 
26  L.  Ed.  719;  Hawes  v.  Oakland,  104 
U.  S.  450,  26  L.  Ed.  827;  Bernards  Town- 
ship V.  Stebbins.  109  U.  S.  341,  355,  27  L. 
Ed.  956;  New  Providence  v.  Halsey,  117 
U.  S.  336,  29  L.  Ed.  904;  Chicago  V.  Mills, 
204  U.  S.  321,  332,  51  L.  Ed.  504;  Hartog 
V.  Memory,  116  U.  S.  588,  591,  29  L.  Ed. 
725;  Hayden  v.  Manning,  106  U.  S.  586, 
589,  27  L.  Ed.  306;  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121,  125,  27 
L.  Ed.  878:  Ouincv  v.  Steel,  120  U.  S.  241, 
245,    30    L.    Ed.    624;    Turner   v.    Farmers' 


Loan,  etc.,  Co.,  106  U.  S.  552,  555,  27  L. 
Ed.  273;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
111  U.  S.  379,  386,  28  L.  Ed.  462;  Shreve- 
port  V.  Cole,  129  U.  S.  36,  32  L.  Ed.  589; 
Steigleder  v.  McQuesten,  193  U.  S.  141, 
142,   49   L.    Ed.   &86. 

This  provision  is  not  superseded  by  the 
act  of  1887-8,  and  is  still  in  force.  Steig- 
leder v.  McQuesten,  198  U.  S.  141,  142,  49 
L.  Ed.  986;  Lehigh  Min.  &  Mfg.  Co.  v. 
Kelly,  160  U.  S.  327,  40  L.  Ed.  444;  Lake 
County  Comm'rs  v.  Dudley,  173  U.  S. 
243,  43  L.  Ed.  684;  Defiance  Water  Co.  v. 
Defiance,  191  U.  S.  184,  48  L-  Ed.  140; 
Minnesota  z\  Northern  Securities  Co.,  194 
U.   S.   48,   48    L.    Ed.   870. 

Substitution  of  trustee  by  court. — The 
assured  and  payee  named  in  a  policy,  was 
a  citizen  of  New  Jersey,  and  as  such, 
might  have  sued  the  company,  a  corpora- 
tion under  the  laws  of  New  York,  in  the 
circuit  court  of  the  United  States.  A 
citizen  of  the  same  state  was  appointed 
as  trustee  for  the  assured  in  the  stead  of 
a  former  trustee,  who  was  a  citizen  of 
New  York,  by  a  court  of  competent  juris- 
diction. It  was  held  that  under  these  cir- 
cumstances, the  mere  fact  that  one  object 
in  having  him  appointed  was  to  enable 
a  suit  to  be  brought  in  the  circuit  court 
was  not  sufficient  to  require  or  justify  the 
construction  that  he  was  improperly,  and 
it  could  not  be  pretended  that  he  was 
collusively,  made  a  plaintiff  for  the  pur- 
pose of  creating  a  case  cognizable  by  that 
court.  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  125,  27  L.  Ed. 
878. 

Colorable  transfers  or  conveyances. — 
See  ante,  "Colorable  Transfers  or  Con- 
veyances,"  VII,   C,   4,  b,    (2),   (k),  bb. 

Fraudulent  or  fictitious  change  of  domi- 
cile.— See  ante,  "Fraudulent  or  Fictitious 
Change,"   VII,   C,   4,   b.    (2),    (g).   bb. 

53.  Claims  of  land  under  grants  from 
different  states. — Colson  v.  Lewis,  2 
Wheat.  377,  379,  4  L.  Ed.  266;  Pawlet  v. 
Clark,  9  Cranch  292,  3  L.  Ed.  735;  United 
States  Bank  v.  Deveaux,  5  Cranch  61,  3  L. 
Ed.  38;  Stevenson  v.  Fain,  195  U.  S.  165, 
170,  49  L.  Ed.  142;  Handlv  z'.  Anthony,  5 
Wheat.  374,  5  L.  Ed.  113;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  727,  9  L.  Ed. 
1233. 

Where  the  jurisdiction  of  the  courts 
of  the  United  States  depends,  not  on  the 
character  of  the  parties,  but  upon  the  na- 
ture of  the  case,  the  circuit  courts  derive 
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the  parties  prior  to  the  grant  under  which  they  claim,^^  nor  by  the  fact  that  the 
grants,^^  or  the  .warrants  upon  which  they  are  founded, '^^  were  issued  by  the 
same  state,  provided  the  state  has  been  separated  or  divided  before  the  action 
brought. 

(4)  Suits  between  Aliens  or  betzueen  Citi::ens  and  Aliens. — See  the  title 
Aliens,  vol.  1,  pp.  220,  224,  240,  242. 

(5)  Suits  by  United  States. — The  circuit  court  has  jurisdiction  concurrent 
with  the  courts  of  the  states  of  any  controversy  in  which  the  United  States  are 
plaintiffs  or  petitioners.^" 

(6)  Suits  bctzveen  Citizens  and  Foreign  States. — The  circuit  court  has  juris- 
diction of  a  suit  between  citizens  of  a  state  and  a  foreign  state."*^ 

c.  Concurrent  Jurisdiction  zvith  District  Courts. — See  ante,  "Concurrent  Juris- 
diction with  Circuit  Courts,"  VII,  B,  3,  e. 

d.  Amount  in  Corhtroversy — (1)  Amount  Necessary  to  Give  Jurisdiction — 
(a)  General  Rule. — Since  the  passage  of  the  act  of  1887,  the  circuit  court  has 
no  jurisdiction  of  suits  arising  under  the  constitution  and  laws  of  the  United 
States,  or  suits  between  citizens  of  different  states,  or  suits  between  citizens 
and  aliens,  unless  the  amount  in  controversy  exceeds  two  thousand  dollars  ex- 
clusive of  interest  and  costs.^^ 


no  jurisdiction  from  the  judiciary  act, 
except  in  the  case  of  a  controversy  be- 
tween citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states. 
United  States  Bank  v.  Deveaux,  5  Cranch 
61,   3   L.    Ed.   38. 

Course  of  appeal,  where  citizens  of  dif- 
ferent states  claim  land  under  grants  of 
different  states. — As  the  circuit  court  has 
no  jurisdiction  over  citizens  of  different 
states  merely  upon  the  ground  that  they 
claim  title  to  land  by  grants  from  dif- 
ferent states,  the  supreme  court  cannot 
review  i\n  judgment  of  the  circuit  court 
in  such  case,  the  jurisdiction  having  been 
invoked  upon  the  ground  of  diversity  of 
citizenship,  but  the  course  of  appeal  is  to 
the  circuit  court  of  appeals.  Stevenson  v. 
Fain,  195  U.  S.  165,  170,  49  h.  Ed.  142. 
See.  generally,  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

54.  Jurisdiction  not  affected  by  equi- 
table title  of  parties  prior  to  grant. — 
Colson  V.  Lewis,  2  Wheat.  377,  379,  4  L. 
Ed.    266. 

Jf  the  controversy  is  founded  upon  the 
conflicting  grants  of  different  states,  the 
judicial  power  of  the  courts  of  the  United 
States  extends  to  the  case,  whatever  may 
have  been  the  equitable  title  of  the  par- 
ties, prior  to  the  grant.    Colson  v.  Lewis, 

2  Wheat.   377.   379,   4  L.   Ed.  266. 

55.  Separation  of  state  after  issuance 
of  grant.— Pawlet  v.   Clark,  9   Cranch   292, 

3  L.    Ed.    733. 

The  federal  courts  have  jurisdiction, 
where  one  party  claims  land  under  a 
grant  from  the  state  of  New  Hampshire, 
and  the  other  under  a  grant  from  the 
state  of  Vermont,  although,  at  the  time  of 
ths  first  grant.  Vermont  was  part  of  New 
Hampshire.  Pawlet  v.  Clark,  9  Cranch 
202,    3    L.    Ed.    735. 

56.  Separation  of  state  subsecuent  to 
issue  of  warrants  on  which  grant  founded. 
—Colson  V.  Lewis,  2  Wheat.  377,  4  L.  Ed. 
260. 


The  jurisdiction  of  the  circuit  courts  of 
the  LTnited  States  extends  to  a  case  be- 
tween citizens  of  Kentucky,  claiming 
lands,  exceeding  the  value  of  $500,  under 
different  grants,  the  one  issued  by  the 
state  of  Kentucky,  and  the  other  by  the 
state  of  Virginia,  but  upon  warrants  is- 
sued by  Virginia,  and  locations  founded 
thereon,  prior  to  the  separation  of  Ken- 
tucky from  Virginia.  It  is  the  grant  which 
passes  the  legal  title  to  the  land,  and  if 
the  controversy  is  founded  upon  the  con- 
flicting grants  of  different  states,  the  ju- 
dicial power  of  the  courts  of  the  United 
States  extends  to  the  case,  whatever  may 
have  been  the  equitable  title  of  the  par- 
ties, prior  to  the  grant.  Colson  v.  Lewis, 
2    Wheat.    377,    4    L.    Ed.    266. 

57.  Suits  by  United  States.— 25  Stat. 
434;   United   States  v.   Sayward,   160  U.   S. 


508;    United    States 

Kenyon,    204    U.    S. 

United      States      v. 

104,    105,    29    L.    Ed. 


493,    498,    40    L;^   Ed. 
Fidelity,    etc.,    Co.    v. 
349,    51    L.    Ed.    516; 
Mooney,    116    U.    S. 
550. 

Jurisdiction  as  dependent  on  amount  in 
controversy. — See  post,  "Suits  by  United 
States,"   VII.   C.   4,   d,    (l),    (b). 

58.  Suits  between  citizens  and  foreign 
states.— Const.  U.  S.,  art.  3,  §  2;  act  of 
Aug.  13.  1888.  25  Stat.  434;  Colombia  v. 
Cauca  Co.,  190  U.  S.  524,  47  L.  Ed.  1159; 
French  Republic  r;.  Saratoga  Vichv  Spring 
Co.,  191  U.  S.  427,  48  L.  Ed.  247;  The  Sap- 
phire, 11  Wall.  164,  20  L.  Ed.  127  (holding 
that  a  forei.srn  sovereign  may  sue  a  citi- 
zen  in   the   circuit   court). 

The  Cherokee  nation  is  not  a  "foreign 
state"  within  the  meaning  of  the  statute. 
Cherokee  Nation  v.  Georgia.  5  Pet.  1,  8 
L.    Ed.    25. 

59.  General  rule. — 25  Stat.  434;  Mexican 
Nat.  R.  Co.  z'.  Davidson,  157  U.  S.  201,  39 
L.  Ed.  672:  Handlev  v.  Stutz,  137  U.  S. 
366.  34  L.  Ed.  706;  Giles  v.  Harris,  189  U. 
S.  475.  485,  47  L.  Ed.  909;  Citizens'  Bank 
V.    Cannon,   164  U.    S.   319,   321,   41    L.    Ed. 
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(b)  Suits  by  United  States. — The  circuit  court  has  jurisdiction  of  suits  in 
which  the  United  States  are  plaintiffs  or  petitioners,  without  regard  to  the 
amount  in  dispute.«^'  This  rule  applies  where  the  United  States  is  the  real 
party  plaintiff,  although  the  suit  incidentally  benefits  another  party .^^ 

(c)  Suits  for  Deprivation  of  Ciinl  Rights. — See  the  title  Civil  Rights,  vol. 
3,  p.  822. 

(d)  Claim  to  Land  under  Grants  from  Different  States. — The  circuit  court 
has  jurisdiction  of  a  suit  between  citizens  of  the  same  state  claiming  land  under 
grants  from  different  states  without  regard  to  the  amount  in  controversy.*52 

(e)  Suits  for  Infringement  of  Trademarks. — Under  the  trademark  act  of 
1881,  United  States  courts  had  jurisdiction  of  suits  for  the  infringement  of 
trademarks  without  regard   to   the   amount  in  controversy.^^ 

(f)  Suits  under  Special  Acts  of  Congress. — Congress  may  provide  by  spe- 
cial act  for  federal  jurisdiction  without  regard  to  the  amount  involved.*'^ 


451;  Northern  Pac.  R.  Co.  v.  Walker,  148 
U.  S.  391,  392,  37  L.  Ed.  494;  Wiley  V. 
Sinkler,  179  U.  S.  58,  64,  45  L.  Ed.  84; 
United  States  v.  Sayward,  160  U.  S.  493, 
40  L.  Ed.  508;  Holt  v.  Indiana  Mfg.  Co., 
176  U.  S.  68,  72,  44  L.  Ed.  374;  Fishback 
V.  Western  Union  Tel.  Co.,  161  U.  S.  96, 
40  L.  Ed.  630;  In  re  Hohorst,  150  U.  S. 
653,  659,  37  L-  Ed.  1211;  Globe  Refin.  Co. 
V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540,  47 
L.  Ed.  1171;  Kirby  t'.  American  Soda  Foun- 
tain Co.,  194  U.  S.  141,  146,  48  L.  Ed.  911; 
Postal  Tel.  Cable  Co.  v.  Alabama,  155  U. 
S.  482,  486,  39  L.  Ed.  231;  Blackburn  v. 
Portland  Gold  Min.  Co.,  175  U.  S.  571,  44 
L.  Ed.  276;  Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  100,  42  L.  Ed.  964;  Sho- 
shone Min.  Co.  V.  Rutter,  177  U.  S.  505, 
44  L.  Ed.  864;  Cochran  v.  Montgomery 
County,  199  U.  S.  260,  267,  50  L.  Ed.  182; 
Swafiford  v.  Templeton,  185  U.  S.  487,  492, 
46  L.  Ed.  1005;  Vance  z/.  Vandercock  (No. 
2),  170  U.  S.  468,  480,  42  L.  Ed.  1111;  In- 
terior Const.,  etc.,  Co.  v.  Gibney,  160  U. 
S.  217,  219,  40  L.  Ed.  401;  Scott  v.  Don- 
ald, 165  U.  S.  107,  41  L.  Ed.  648;  Building 
&  Loan  Ass'n  v.  Price,  169  U.  S.  45,  52, 
42  L.  Ed.  655;  St.  Louis,  etc.,  R.  Co.  v. 
McBride,  141  U.  S.  127,  131,  35  L.  Ed.  659; 
McDaniel  v.  Traylor.  196  U.  S.  415,  49 
L.  Ed.  533;  In  re  Pennsylvania  Co.,  137 
U.  S.  451,  454,  34  L.  Ed.  738;  Smithers  v. 
Smith,  204  U.  S.  632,  642,  51  L.  Ed.  656; 
United  States  Fidelity,  etc.,  Co.  v.  Kenyon, 
204  U.   S.   349.  354,   51   L.    Ed.   516. 

Prior  to  the  passage  of  the  act  of  1887, 
the  amount  required  to  be  involved 
in  order  to  give  the  circuit  courts 
jurisdiction  in  the  above  class  of  cases 
was  $500  exclusive  of  costs.  Colson  v. 
Lewis.  2  Wheat.  377,  4  L.  Ed.  266;  Elk 
V.  Wilkins,  112  U.  S.  94,  28  L.  Ed.  643; 
Railroad  Co.  v.  Mississippi,  102  U.  S. 
135,  136,  26  L.  Ed.  96;  Claflin  v.  Com- 
monwealth Ins.  Co.,  110  U.  S.  81,  28  L. 
Ed.  76;  The  Baltimore,  8  Wall.  377,  19  L. 
Ed.  463;  Dow  v.  Johnson,  100  U.  S.  158, 
175,  25  L.  Ed.  632;  Green  v.  Liter,  8 
Cranch  229,  3  L.  Ed.  545;  Smith  v.  Lyon, 
133  U.  S.  315,  318,  33  L.  Ed.  635;  Virginia 
Coupon  Cases,  114  U.  S.  269,  323,  29  L. 
Ed.    185. 

60.     Suits    by    United    States. — 25    Stat. 


434;  United  States  v.  Sayward,  160  U.  S. 
493,  498,  40  L.  Ed.  508;  United  States 
Fidelity,  etc.,  Co.  v.  Kenyon,  204  U.  S.  349, 
51  L.  Ed.  516;  United  States  v.  Mooney, 
116  U.  S.  104,  105,  29  L.   Ed.   550. 

61.  Where  United  States  real  plaintiff. 
— United  States  Fidelity,  etc.,  Co.  v.  Ken- 
yon,  204  U.   S.   349,   51    L.    Ed.   516. 

The  act  of  congress  of  August  13,  1894, 
provides  in  effect,  that  persons  contract- 
ing with  the  United  States  for  the  per- 
formance of  public  work  shall  execute  a 
bond  which,  upon  the  failure  of  the  con- 
tractor to  make  payment  for  material 
and  labor,  may  be  sued  on  in  the  name  of 
the  United  States  for  the  benefit  of  the 
person  furnishing  the  labor  or  material. 
It  was  held  that  an  action  brought,  under 
this  statute,  by  the  United  States  for  the 
benefit  of  the  person  furnishing  labor  or 
material  is  one  in  which  the  United  States 
is  plaintiff  or  petitioner,  and  cognizable 
in  the  circuit  court  without  regard  to 
the  amount  involved.  United  States  Fi- 
delity, etc.,  Co.  V.  Kenyon,  204  U.  S.  349, 
51  L.  Ed.  516. 

62.  Claims  to  land  under  grants  from 
different*,  states.— 25  Stat.  434;  United 
States  V.  Sayward,  160  U.  S.  493,  498,  40 
L.  Ed.  508. 

63.  Suits  for  infringement  of  trade- 
marks.—Elgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Case  Co.,  179  U.  S.  665,  45  L.  Ed. 
365;  In  re  Keasbey  &  Mattison  Co.,  160 
U.  S.  221,  40  L.  Ed.  402. 

It  has  been  questioned  whether  the  act 
of  1888  providing_  that  United  States 
courts  shall  have  jurisdiction  only  where 
the  amount  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or 
value  of  $3,000,  controls  a  suit  for  the  in- 
fringement of  trademarks,  since  the  trade- 
mark act  of  1881  provides  that  in  such 
case  United  States  courts  shall  have  ju- 
risdiction without  regard  to  the  amount 
in  controversv.  In  re  Keasbev  &  Matti- 
son   Co.,   160  U.    S.   221.  40   L.    Ed.   402. 

64.  Suits  under  special  acts  of  congress. 
— Southern  Kansas  R.  Co.  r.  Briscoe,  144 
U.  S.  133,  36  L.  Ed.  377  (construing  the 
act  of  July  4,  1884,  giving  jurisdiction  to 
certain  circuit  courts  therein  named  of 
suits   between  the   Southern   Kansas   Rail- 
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(2)  What  Constitutes — (a)  Meaning  of  Phrase  "Matter  in  Dispute." — The 
words  "matter  in  dispute,"  in  the  12th  section  of  the  judiciary  act,  do  not  refer 
to  the  disputes  in  the  country,  or  the  intentions  or  expectations  of  the  parties 
concerning  them,  but  to  the  claim  presented  on  the  record  to  the  legal  consider- 
ation of  the  court. ^° 

(b)  Claims  for  Liquidated  Damages. — In  actions  in  which  the  amount  re- 
coverable is  liquidated  by  the  terms  of  the  contract  sued  on,  the  amount  fixed 
in  the  contract  is  the  matter  in  dispute. ^^ 

(c)  Claims  for  Unliquidated  Damages — aa.  General  Rule. — In  actions  for 
unliquidated  damages  the  general  rule  is  that  the  amount  of  the  plaintiff's  claim 
in  his  petition  or  other  pleading  is  the  test  of  jurisdiction. '''' 

bb.     Unfounded,  Remote   or   Colorable   Claims. — The   rule  that  the   plaintiff's 


■way  Company  and  inhabitants  of  the  In- 
dian country,  through  whose  territory 
the  road  passed,  without  regard  to  the 
amount  in  dispute). 

65.  Matter  in  dispute  defined. — Kanouse 
t;.  Martin,  15  How.  198,  208,  14  L.  Ed.  660. 
See,  also.  Green  v.  Liter,  8  Cranch  229,  3 
L.  Ed.  545. 

66.  Claims  for  liquidated  damages. — • 
Wilson  V.  Daniel,  3  Dall.  401,  407,  1  L. 
Ed.  655;  Building  &  Loan  Ass'n  v.  Price, 
169  U.  S.  45,  53,  43  L.  Ed.  655. 

In  an  action  of  debt  on  a  bond  for 
£100,  the  principal  and  interest  are  put 
in  demand  and  the  plaintiff  can  recover 
no  more,  though  he  may  lay  his  damages 
at  £10,000.  The  form  of  the  action,  there- 
fore, gives  in  that  case  the  test  of  juris- 
diction. Wilson  V.  Daniel,  3  Dall.  401,  407, 
1  L.   Ed.  655. 

Where  a  bill  filed  by  a  building  and 
loan  association  against  one  of  its  mem- 
bers to  collect  a  debt  and  foreclose  a 
mortgage  showed  that  there  had  been  a 
default  for  six  months  in  the  payment 
of  dues  and  that  there  was  due  from  de- 
fendants at  commencement  of  suit  the 
sum  of  four  thousand  dollars,  less  the 
sum  of  twelve  hundred  dollars  of  monthly 
dues  which  had  been  paid,  leaving  due  the 
sum  of  $2,800,  together  with' and  in  addi- 
tion to  the  interest  on  $2,000  which  the 
defendant  had  borrowed  from  the  plain- 
tiff, it  was  held  that  the  matter  in  dispute, 
was  not  merely  $2,000  money  loaned,  to- 
gether with  the  interest  on  that  sum,  but 
the  principal  sum.  Building  &  Loan 
Ass'n  V.  Price,  169  U.  S.  45,  53,  42  L.  Ed. 
655. 

67.  General  rule. — Smithers  v.  Smith, 
204  U.  S.  632,  642,  51  L.  Ed.  656;  Smith  v. 
Greenhow,  109  U.  S.  669,  27  L.  Ed.  1080; 
Wiley  V.  Sinkler,  179  U.  S.  58,  45  L.  Ed. 
84;  Barry  v.  Edmunds,  116  U.  S.  550,  29 
L.  Ed.  729;  Scott  v.  Donald,  165  U.  S.  107, 

41  L.  Ed.  648;  Schunk  v.  Moline,  etc.,  Co., 
147  U.  S.  500,  37  L.  Ed.  255;  Day  v.  Wood- 
worth,  13  How.  363,  14  L.  Ed.  182;  Vance 
V.  Vandercook  Co.   CNo.  2),  170  U.  S.  468, 

42  L.  Ed.  1111;  Hulsecamp  v.  Teel,  2 
Dall.  358,  1  L.  Ed.  414;  Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  201,  39  L.  Ed. 
672;  Kanouse  v.  Martin,  15  How.  198,  208, 
14  L.  Ed.  660. 

Effect  of  defense  to  part  of  claim. — The 
rule  that  the  plaintiff's  allegations  of  value 


govern  in  determining  the  jurisdiction,  ex- 
cept where  upon  the  face  of  his  own 
pleadings  it  is  not  legally  possible  for  him 
to  recover  the  jurisdictional  amount,  con- 
trols even  where  the  declarations  show 
that  a  perfect  defense  might  be  interposed 
to  a  sufficient  amount  of  the  claim  to  re- 
duce it  below  the  jurisdictional  amount. 
Smithers  v.  Smith,  204  U.  S.  632,  642,  51 
L.  Ed.  656;  Schunk  v.  Moline,  etc.,  Co., 
147  U.  S.  500,  37  L.  Ed.  255. 

Effect  where  recovery  less  than 
$2,000. — That  the  amount  of  the  recovery 
fell  short  of  the  sum  of  two  thousand 
dollars  does  not  withdraw  the  cases  from 
the  jurisdiction  of  the  court,  where  the 
declaration  alleged  damages  in  the  sum  of 
six  thousand  dollars,  as  a  jury  would  be 
at  liberty  to  find  any  amount  not  in  ex- 
cess of  that  sum.  The  jurisdiction,  hav- 
ing once  validly  attached,  would  not  be  de- 
feated by  the  fact  that  the  recoveries  were 
for  sums  less  than  two  thousand  dollars. 
As  said  in  the  case  of  Day  v.  Woodworth, 
13  How.  363,  14  L.  Ed.  182:  "The  amount 
has  always  been  left  to  the  discretion  of 
the  jury,  as  the  degree  of  the  punish- 
ment to  be  then  inflicted  must  depend  on 
the  particular  circumstances  of  each  case." 
Scott  V.  Donald,  165  U.  S.  107,  41  L.  Ed. 
648.  See,  also.  Green  v.  Liter,  8  Cranch 
229,  3  L.   Ed.  545. 

In  an  action  of  trespass,  or  assault  and 
battery,  where  the  law  prescribes  no  limi- 
tation as  to  the  amount  to  be  recovered 
and  the  plaintiff  has  a  right  to  estimate 
his  damages  at  any  sum,  the  damage 
stated  in  the  declaration  is  the  thing  put 
in  demand,  and  presents  the  only  criterion 
which,  from  the  nature  of  the  action,  can 
be  resorted  to  in  settling  the  question  of 
jurisdiction.  Wilson  v.  Daniel,  3  Dall. 
401,  407,  1  L.  Ed.  655,  quoted  with  ap- 
proval in  Barry  v.  Edmunds,  116  U.  S. 
550,  560,  29  L.  Ed.  729. 

Action  for  rejecting  vote. — Where  in  an 
action  for  damages  for  wrongfully  reject- 
ing the  plaintiff's  vote  for  a  member  of 
congress,  the  damages  are  laid  at  $2,500, 
the  circuit  court  has  jurisdiction.  Wiley 
V.  Sinkler,  179  U.  S.  58,  Co,  45  L.  Ed.  84. 

Action  for  breach  of  contract. — A  suit 
for  $1,731  damages  for  breach  of  contract 
is  not  within  the  jurisdiction  of  the  circuit 
court.  Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  39  L.  Ed.  672, 
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'Claim  is  the  test  of  jurisdiction  does  not  apply,  however,  where  upon  inspection 
of  his  plf^ading  it  appears  that,  as  a  matter  of  law  it  is  not  possible  for  him  to 
recover  the  jurisdictional  amount.'^s  Thus,  if,  from  the  nature  of  the  case,  the 
jurisdictional  amount  is  not  recoverable,^^  or  if  the  jurisdictional  amount  is 
made  up  only  by  adding  a  claim  for  remote  damages,'^^  or  if  it  appears  that  the 
amount  claimed  in  the  plaintitT's  pleadings  is  colorable  and  fraudulent,  and  be- 
yond the  reasonable  expectation  of  recovery,  and  made  for  the  purpose  of  cre- 
ating jurisdiction,' 1  the  case  will  be  dismissed. 


68.  Claim    obviously   not    recoverable. — 

Smithers  v.  Smith,  204  U.  S.  632,  642,  51  L. 
Ed.  656;  Schacker  v.  Hartford  Fire  Ins. 
Co.,  93  U.  S.  241,  23  L.  Ed.  862;  Lee  V. 
Watson,  1  Wall.  337,  17  L.  Ed.  557;  Vance 
v.  Vandercook  Co.  (No.  2),  170  U.  S.  468, 
42  L-  Ed.  1111;  North  American  Transp., 
etc.,  Co.  V.  Morrison,  178  U.  S.  262,  44  L. 
Ed.  1061;  Globe  Ref.  Co.  v.  Landa  Cotton 
Oil  Co.,  190  U.  S.  540,  47  L.   Ed.  1171. 

Where  the  plaintifiF  asserts,  as  his  cause 
of  action,  a  claim  which  he  cannot  be  le- 
gally permitted  to  sustain  by  evidence,  a 
mere  ad  damnum  clause  will  not  confer 
jurisdiction  on  the  circuit  court,  but  the 
court  on  motion  or  demurrer,  or  of  its 
own  motion,  may  dismiss  the  suit.  North 
American  Transp.,  etc.,  Co.  v.  Morrison, 
178  U.  S.  262,  267,  44  L.  Ed.  1061. 

69.  Jurisdictional  amount  not  recover- 
able because  of  nature  of  case. — Vance  v. 
Vandercook  Co.  (No.  2),  170  U.  S.  468,  42 
L.  Ed.  1111;  Wilson  v.  Daniel.  3  Dall.  401, 
407,  1  L.  Ed.  655;  Barry  v.  Edmunds,  116 
\J.  S.  550,  560,  29  L.  Ed.  729;  North  Amer- 
ican Transp.,  etc.,  Co.  v.  Morrison,  178  U. 
S.  262,  267,  44  L.   Ed.  1061. 

In  determining  from  the  face  of  a  plead- 
ing whether  the  amount  really  in  dispute 
is  sufficient  to  confer  jurisdiction  upon  a 
court  of  the  United  States,  it  is  settled 
that  if  from  the  nature  of  the  case  as 
stated  in  the  pleadings  there  could  not 
legally  be  a  judgment  for  an  amount  nec- 
essary to  the  jurisdiction,  jurisdiction  can- 
not attach  even  though  the  damages  be 
laid  in  the  declaration  at  a  larger  sum. 
Vance  v.  Vandercook  Co.  (No.  2),  170  U. 
S.  468,  472,  42  L.  Ed.  1111;  Barry  v.  Ed- 
munds, 116  U.  S.  550,  29  L.  Ed.  729;  Wil- 
son V.  Daniel,  3  Dall.  401,  1  L.  Ed.  655. 

Since  the  courts  of  South  Carolina  have 
held  that  in  an  action  of  trover  conse- 
quential damages  are  not  recoverable, 
and  have  also  held  that  in  the  action  of 
claim  and  delivery,  damages  for  the  de- 
tention must  have  respect  to  the  property 
and  to  a  direct  injury  arising  from  the  de- 
tention, it  follows  that  they  cannot  be 
considered  in  making  up  the  jurisdictional 
amount,  though  claimed  in  the  declara- 
tion. Vance  z\  Vandercook  Co.  (No.  2), 
170  U.   S.  468,  480,   42   L.   Ed.   1111. 

70.  Claim  for  remote  damages. — North 
American  Transp.,  etc.,  Co.  v.  Morrison, 
178  U.  S.  262,  44  L.   Ed.  1061. 

In  an  action  against  a  carrier  for  breach 
of  a  contract  of  carriage,  it  appeared  that 
after   part   of   the   journey    was    made    the 
4  U  S  Enc— 62 


carrier  refused  to  continue  it.  The  com- 
plaint claimed  damages  as  follows:  $200 
paid  by  him  as  fare;  expenses  incurred  in 
having  to  return  to  the  place  from  which 
he  started,  $72.50;  the  wages  which  he 
would  have  earned  had  he  not  started 
upon  the  journey,  $320;  loss  of  baggage, 
$29.25;  and  about  $1,700  for  wages  and 
profits  which  he  would  have  earned  had 
he  been  carried  to  the  destination  called 
for  in  his  contract.  It  was  held  that  the 
claim  for  wages  and  profits  was  too  re- 
mote, and  that  the  other  items  being  in- 
sufficient to  make  up  the  jurisdictional 
amount,  the  jurisdiction  could  not  be  sus- 
tained. North  American  Transp.,  etc.,  Co. 
V.  Morrison,  178  U.  S.  262,  44  L.   Ed.   1061. 

In  Pacific  Express  Co.  v.  McDowell,  35 
L.  Ed.  757,  the  plaintiff  sued  the  defend- 
ant for  damages  for  a  conspiracy  to  pre- 
vent his  election  as  justice  of  the  peace, 
and  for  failure  to  deliver  election  tickets 
which  prevented  him  from  being  voted 
upon  at  the  regular  election.  The  peti- 
tion claimed  an  amount  less  than  $2,000 
for  the  value  of  the  tickets,  expenses  and 
exemplary  damages,  and  $3,000  for  men- 
tal suffering.  The  circuit  court  enter- 
tained jurisdiction,  and  the  plaintiff  recov- 
ered $600  damages,  although  it  was  con- 
tended by  the  defendant  that  the  amount 
claimed  for  mental  suffering  could  not  be 
taken  into  consideration.  Judgment  af- 
firmed by  a  divided  court. 

71.  Colorable  or  fraudulent  claims,— 
Smithers  v.  Smith,  204  U.  S.  632,  643,  51 
L.  Ed.  656;  Globe  Ref.  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.  540,  47  L.  Ed.  1171; 
Barry  v.  Edmunds,  116  U.  S.  550,  561,  29 
L.  Ed.  729;  Put-in-Bay  Waterworks,  etc., 
Co.  V.  Ryan,  181  U.  S.  409,  4.30,  45  L.  Ed. 
927;  Wetmore  v.  Rymer,  169  U.  S.  115, 
119,  42  L.  Ed.  682;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  115  U.  S.  611,  29  L.  Ed.  502. 

However  stringent  and  far  reaching 
the  rule  may  be  that  the  plaintifFs 
statement  of  his  case  governs  in  determin- 
ing the  jurisdiction,  it  does  not  exclude 
the  power  of  the  court  to  protect  itself 
against  fraud.  Smithers  v.  Smith,  204  U. 
S.  632,  643,  51  L.  Ed.  656. 

Where  the  judge,  of  the  circuit  court, 
upon  sufficient  evidence,  finds  that  the 
damages  have  been  claimed  and  magni- 
fied fraudulently  beyond  the  jurisdictional 
amount,  the  action  should  be  dismissed. 
Smith  V.  Greenhow,  109  U.  ,8.  669,  27  L. 
Ed.  1080;  Smithers  v.  Smith,  204  U.  S. 
632,  643,   51   L.   Ed.   656;   Globe    Refin.   Co. 
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(d)  Suits  to  Prevent  Future  Loss  or  Damage. — In  a  suit  to  prevent  a  future 
loss  or  damage  to  the  complainant,  the  object  to  be  gained  by  the  bill  is  the  test 
of  jurisdiction." 2 

(e)  Suits  to  Enjoin  Taxes. — In  a  suit  to  enjoin  the  enforcement  of  taxes  or 
assessments,  the  amount  of  the  tax  sought  to  be  enjoined  is  the  test  of  juris- 
diction."^ 


V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540,  47 
L.  Ed.  1171. 

"In  Smith  v.  Greenhow,  109  U.  S.  669, 
071,  27  L,.  Ed.  1080.  the  value  of  the  prop- 
erty taken  was  stated  in  the  declaration 
to  be  $100,  while  the  damages  for  the  al- 
leged trespass  was  laid  at  $6,000,  and  no 
circumstances  of  malice  or  of  special 
damage  were  averred.  It  was  said  by  the 
court:  'We  cannot,  of  course,  assume  as 
a  matter  of  law  that  the  amount  laid,  or 
a  less  amount,  greater  than  $500,  is  not  re- 
coverable upon  the  case  stated  in  the  dec- 
laration, and  cannot,  therefore,  justify  the 
order  remanding  the  cause  on  the  ground 
that  the  matter  in  dispute  does  not  exceed 
the  sum  or  value  of  $500.  But  if  the  cir- 
cuit court  had  found,  as  matter  of  fact, 
that  the  amount  of  damages  stated  in  the 
declaration  was  colorable,  and  had  been 
laid  beyond  the  amount  of  a  reasonable 
expectation  of  recovery,  for  the  purpose 
of  creating  a  case  removable  under  the 
act  of  congress,  so  that,  in  the  words  of 
the  5th  section  of  the  act  of  1875,  it  ap- 
peared that  the  suit  "did  not  really  and 
substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction 
of  said  circuit  court,"  the  order  re- 
manding it  to  the  state  court  could  have 
been  sustained.'  "  Barry  v.  Edmunds,  116 
U.   S.  550,  559,  29  L.   Ed.  729. 

72.  Suits  to  prevent  future  loss  or  dam- 
age.— Mississippi,  etc.,  R.  Co.  v.  Ward,  2 
Black  485,  17  L.  Ed.  311;  Hunt  v.  New 
York  Cotton  Exchange,  205  U.  S.  322, 
336,  51  L.  Ed.  821;  Scott  v.  Donald,  165  U. 
S.  107,  41  L.  Ed.  648;  McNeill  v.  Southern 
R.  Co.,  202  U.  S.   543,  558,  50  L.   Ed.  1142. 

Although  a  small  claim  for  demurrage 
may  have  been  the  origin  of  the  litigation, 
if  there  is  invoked  in  the  controversy  pre- 
sented by  the  bill  not  only  the  right  to  en- 
force against  a  railway  company  the  pay- 
ment of  statutory  penalties  much  in  ex- 
cess of  two  thousand  dollars,  but  also  the 
right  of  that  company  to  carry  on  inter- 
state commerce  in  a  state  without  becom- 
ing subject  to  such  orders  and  directions 
of  the  corporation  commission  which  so 
directly  burdened  such  commerce  as  to 
amount  to  a  regulation  thereof,  and  this 
latter  right  is  alleged  in  the  bill  to  be  of 
the  necessary  jurisdictional  value,  which 
averment  is  supported  by  testimony,  and 
the  master  and  the  court  below  have 
found  such  to  be  the  fact,  there  is  no 
merit  in  the  contention  that  there  is  a 
want  of  jurisdiction  in  the  circuit  court. 
McNeill  V.  Southern  R.  Co.,  202  U.  S.  543, 
558.  50  L.  Ed.   1142. 

It  was  alleged  in  a  bill  for  injunction, 
and  there  was  evidence  to  show,  that  the 


complainant  intended  to  import  for  his 
own  use,  from  time  to  time  as  he  may 
need  the  same,  ales,  wines  and  liquors,  the 
products  of  other  states,  of  the  value  ex- 
ceeding two  thousand  dollars,  which  were 
threatened  to  be  seized  by  the  state  con- 
stables, claiming  to  act  under  the  dispen- 
sary law.  The  agreed  statement  of  facts 
contained  the  following  statements: 
"Previous  to  filing  of  bill  and  temporary 
injunction  granted  in  this  case  the  state 
constables  seized,  intended  and  threatened 
to  seize  in  future,  all  intoxicating  liquors. 
Avhatsoever,  coming  into  the  state  from 
other  states  and  foreign  countries,  and  to 
carrj^  out  in  full  all  the  provisions  of  the 
dispensary  law  of  January  2,  1895;  and 
the  value  of  the  right  of  importation  of 
ales,  wines  and  other  liquors,  products  of 
other  states  and  countries,  is  of  the  value 
of  two  thousand  dollars  and  upwards;  and 
the  difference  in  the  price  to  the  con- 
sumer, like  the  plaintifif,  of  such  liquor 
bought  at  the  state  dispensary  of  South 
Carolina  and  bought  out  of  the  state  is 
about  fifty  to  seventy-five  per  cent,  in 
favor  of  imported  liquors."  It  was  held 
that  such  statements  sufficiently  concede 
that  the  pecuniary  value  of  plaintiff's 
rights  in  controversy'  exceeded  the  value 
of  two  thousand  dollars,  and  that  it  could 
not  be  reasonably  claimed  that  the  plain- 
tiff must  postpone  his  application  to  the 
circuit  court,  as  a  court  of  equity,  until 
his  property  to  an  amount  exceeding  in 
value  two  thousand  dollars  had  been  ac- 
tually seized  and  confiscated,  and  when 
the  preventive  remedy  by  injunction 
would  be  of  no  avail.  Scott  v.  Donald, 
165  U.  S.  107,  114.  41  L.   Ed.  648. 

Suit  to  enjoin  use  of  stock  exchange 
quotations. — A  suit  to  enjoin  a  person 
from  receiving  and  using  the  quotations 
of  sales  on  the  New  York  Cotton  Ex- 
change is  within  the  jurisdiction,  where 
the  loss  which  the  plaintifif  might  sustain 
from  their  continued  receipt  and  use  by 
the  defendant  would  exceed  $2,000.  Hunt 
V.  New  York  Cotton  Exchange,  205  U.  S. 
322.  323,  51    L.   Ed.   821. 

Suit  to  abate  nuisance. — Where,  on  a 
bill  in  equity  to  abate  a  nuisance,  the  ju- 
risdiction is  tested  by  the  value  of  the  ob- 
ject to  be  gained  by  the  bill,  and  that  ob- 
ject is  the  removal  of  the  nuisance, 
it  is  not  necessary  to  show  that  the  plain- 
tiff's damage  amounts  to  the  sum  which 
is  recuired  to  give  the  courts  of  the 
United  States  jurisdiction.  Mississippi, 
etc.,  R.  Co.  V.  Ward,  2  Black  485,  17  L. 
Ed.  311. 

73.  Suit  to  enioin  taxes. — Holt  r.  In- 
diana Mfg.  Co.,  176   U.   S.  68,  72,  44  L.   Ed. 
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(f)  Creditors'  Suits. — If  in  a  suit  by  several  creditors  of  a  corporation  on 
behalf  of  all,  if  the  claims  of  the  original  complainants  exceed  two  thousand 
dollars,  the  circuit  court  has  jurisdiction,  although  the  claim  of  one  or  more 
of  the  original  or  intervening  creditors  standing  alone,  is  less  than  that 
amountJ^ 

(g)  Stiit  by  Taxpayers  to  Enjoim  Bond  Issue. — In  a  suit  by  a  taxpayer  to 
enjoin  a  bond  issue,  the  amount  of  the  complainant's  interest,  and  not  the 
amount  of  the  entire  issue  of  bonds,  is  the  amount  in  controversy."^ 

(h)  Bxchision  of  Interest. — Th&  amount  in  controversy  must  exceed  two 
thousand  dollars  exclusive  of  interest,"^*^  but  this  does  not  defeat  the  jurisdiction 
where  the  principal  sum  demanded  in  the  action  is  made  up  in  part  of  a  claim 
for  interest."'^ 

(i)  Joinder  of  Interests  of  Several  Parties — aa.  Parties  Having  Common  or 
Undivided  Interests. — If  several  persons  be  joined  in  a  suit  in  equity  or  ad- 
miralty, and  have  a  common  and  undivided  interest,  though  separable  as  between 
themselves,  the  amount  of  their  joint  claim  or  liability  will  be  the  test  of  juris- 
diction J  ^ 


374;  Citizens'  Bank  v.  Cannon,  164  U.  S. 
319,  41  L.  Ed.  451;  Fishback  v.  Western 
Union  Tel.  Co.,  161  U.  S.  96,  40  L.  Ed.  630. 
See  post,  "Joinder  of  Interests  of  Several 
Parties,"  VII,  C,  4,  d,  (2),  (i). 

The  effect  on  future  taxation  of  a  deci- 
sion that  the  particular  taxation  is  invalid 
cannot  be  availed  of  to  add  to  the  sum  or 
value  of  the  matter  in  dispute.  Holt  v. 
Indiana  Mfg.  Co.,  176  U.  S.  68,  72,  44  L. 
Ed.  374. 

74.  Creditors'  suits. — Handley  v.  Stutz, 
137  U.   S.  366,  34  L.  Ed.  706. 

Three  creditors  of  a  corporation  filed 
a  bill  in  equity  against  the  corporation 
and  its  stockholders,  in  which  it  v^^as  al- 
leged that  the  corporation  was  insolvent, 
and  that  the  stockholders  had  paid  noth- 
ing for  their  stock,  and  were  liable  to  the 
corporation  to  that  amount  which  consti- 
tuted a  trust  fund  for  the  payment  of  its 
debts.  The  amount  of  the  liability  of  the 
defendants  exceeded  $2,000.  The  claims 
of  two  of  the  original  plaintiffs  exceeded 
$2,000  each,  but  one  was  for  less,  and  sub- 
sequently other  creditors,  whose  claims 
were  for  a  less  amount  than  $2,000  each, 
intervened  as  plaintiffs.  It  was  held  that 
as  the  sums  alleged  to  be  due  from  the 
corporation  to  the  original  plaintiffs 
amounted  to  more  than  $2,000  the  court 
had  jurisdiction  as  such  a  bill  could  not 
have  been  filed  by  one  creditor  on  his 
own  behalf  only.  Handley  v.  Stutz,  137 
U.  S.  366,  34  L.  Ed.  706. 

75.  Suit  by  taxpayer  to  enjoin  bond  is- 
sue.—Colvin  V.  Jacksonville,  158  U.  S.  456, 
460,  39  L.  Ed.  1053.  See,  also,  Caffrey  v. 
Oklahoma,  177  U.  S.  346,  348,  44  L.  Ed. 
799. 

Where  the  court  found  as  a  matter  of 
fact  that  the  entire  amount  of  taxes 
which  the  complainant  would  be  obliged 
to  pay  as  interest  and  sinking  fund,  on  ac- 
count of  a  proposed  issue  of  bonds,  was 
less  than  $2,000,  the  bill  to  enjoin  the  is- 
sue was  properly  dismissed.  Colvin  v. 
Jacksonville,  158  U.  S.  456,  460,  39  L.  Ed. 
1053. 

76.  Exclusion     of     interest. — Brown     v. 


Webster,  156  U.  S.  328,  39  L.  Ed.  440;  Ed- 
wards V.  Bates  County,  163  U.  S.  269,  41 
L.  Ed.  155. 

77.  Principal  demand  one  in  part  for  in- 
terest.— Brown  v.  Webster,  156  U.  S.  328, 
39  L.  Ed.  440;  Edwards  v.  Bates  County, 
163   U.   S.   269,  41   L.   Ed.  155. 

A  bought  a  tract  of  land  from  B  for 
$1,200,  and  was  subsequently  ousted  from 
possession  by  a  third  person,  whose  claim 
of  title  was  sustained  in  a  proceeding 
brought  for  that  purpose.  Subsequently 
A  brought  suit  in  the  federal  court  against 
B  to  recover  damages  for  the  eviction, 
the  amount  claimed  m  his  petition  being 
the  sum  of  $6,342.40.  Part  of  A's  claim 
consisted  of  a  claim  for  interest  upon  the 
purchase  price.  It  was  held  that  the  cir- 
cuit court  had  jurisdiction.  "Here  the  en- 
tire damage  claimed  was  the  principal 
demand  without  reference  to  the  constitu- 
ent elements  entering  therein.  This  de- 
mand was  predicated  on  a  distinct  cause 
of  action — eviction  from  the  property 
bought.  Thus  considered,  the  attack  on 
the  jurisdiction  is  manifestly  unsound, 
since  its  premise  is  that  a  sum,  which  was 
an  essential  ingredient  in  the  principal 
claim,  should  be  segregated  therefrom, 
and  be  considered  as  a  mere  accessory 
thereto."  Brown  v.  Webster,  156  U  S. 
328,  39  L.  Ed.  440. 

In  an  action  on  municipal  bonds  with 
coupons  attached,  the  matured  coupons 
are  to  be  treated  as  an  independent  prin- 
cipal demand  and  not  as  interest,  and  if 
the  face  of  the  bonds  and  matured  cou- 
pons exceed  the  sum  of  $2,000  the  circuit 
court  has  jurisdiction,  although  the  face 
of  the  bond  itself  does  not  exceed  $2,000. 
Edwards  v.  Bates  County,  163  U.  S.  269 
41  L.  Ed.  155. 

78.  Parties  having  common  or  undivided 
interest.— Wheless  v.  St.  Louis,  180  U  S 
379,  382,  45  L.  Ed.  583;  Clay  v.  Field,  138 
U.  S.  464,  34  L.  Ed.  1044;  Smithers  v. 
Smith,  204  U.  S.  632,  633,  51  L.  Ed.  656; 
McDaniel  v.  Traylor,  196  U.  S.  415,  49  L 
Ed.  533. 

Suits  against  two  persons  in  which  it  is 
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bb.  Parties  Having  Distinct  Interests. — Where  several  persons  having  dis- 
tinct interests,  are  joined  for  the  sake  of  convenience  only,  and  because  they 
form  a  class  of  parties  whose  rights  or  liabilities  arose  out  of  the  same  trans- 
action, or  have  relation  to  a  common  fund  or  mass  of  property  sought  to  be  ad- 
ministered, such  distinct  demands  or  liabilities  cannot  be  aggregated  together  for 
the  purpose  of  giving  the  circuit  court  jurisdiction,  but  each  must  stand  or  fall  by 
itself  alone.'^  Distinct  and  separate  interest  of  complainants  in  a  suit  for  relief 
against  taxes  or  assessments  cannot  be  united  for  the  purpose  of  making  up  the 
amount  necessary  to  give  the  circuit  court  jlirisdiction.*"  And  upon  a  like  prin- 
ciple, the  separate  interests  of  the  defendants  in  a  suit  for  relief  against  assess- 
ments or  taxes  cannot  be  joined  to  make  up  the  jurisdictional  amount.^ ^ 


claimed  that  they  have  jointly  damaged 
the  plaintiff  for  a  sum  in  excess  of  $2,000, 
and  jointly  deprived  him  of  land  the  value 
of  which  exceeds  that  sum,  is  cognizable 
in  the  circuit  court.  Smithers  v.  Smith, 
204  U.   S.   632,  fi33,   51   L.   Ed.   656. 

A  suit  in  equity  to  remove  a  cloud  from 
the  title,  the  plaintiffs  being  the  joint 
owners  of  an  undivided  interest  of  one- 
half  of  the  property,  and  the  defendants 
having  several  claims  against  it  which,  in 
the  aggregate,  exceeds  the  sum  of  $2,000, 
and  which  by  combination  and  conspiracy 
were  procured  to  be  allowed  against  the 
property,  is  one  the  essence  of  which  is 
the  alleged  fraudulent  combination  and 
conspiracy  to  fasten  upon  the  estate  the 
liability  procured  by  such  fraudulent  com- 
bination and  conspiracy,  and  the  amount 
or  sum  in  dispute  is  the  aggregate  of  the 
defendants'  claims,  and  where  this  ex- 
ceeds $2,000,  the  United  States  circuit 
court  has  jurisdiction,  the  parties  being 
citizens  of  different  states.  McDaniel  v. 
Traylor,  196  U.  S.  415,  49  L.  Ed.  533, 
distinguishing  Walter  v.  Northeastern  R. 
Co.,  147  U.  S.  370,  37  L.  Ed.  206. 

A  suit  against  a  state  revenue  agent  to 
enjoin  taxes  for  an  amount  in  excess  of 
$2,000  is  within  the  jurisdiction  of  the 
court,  where  the  agent  represents  all  of 
the  parties  interested  and  the  bill  does  not 
show  how  that  sum,  if  collected,  would 
be  parcelled  out  to  the  several  municipal- 
ities interested.  Illinois  Central  R.  Co.  v. 
Adams,  180  U.  S.  28,  39.  45  E.  Ed.  410. 

79.  Parties  having  distinct  interests. — 
Wheless  v.  St.  Louis,  180  U.  S.  379,  382. 
45  L.  Ed.  583;  Clay  v.  Field,  138  T  S. 
464,  34  L.  Ed.  1044;  Walter  v.  Northeast- 
ern R.  Co.,  147  U.  S.  370,  37  L.  Ed.  ^oe; 
Northern  Pac.  R.  Co.  v.  Walker,  14 S  U. 
S.  391,  392,  37  L.  Ed.  494;  Fishback  v. 
Western  Union  Tel.  Co..  161  U.  S.  96,  100, 
40  L.  Ed.  630;  Illinois  Centra!  R.  Co.  v. 
Adams,  180  U.  S.  28,  39,  45  L.  Ed.  410. 

"It  is  well  settled  in  this  court  that 
when  two  or  more  plaintiffs,  having  sev- 
eral interests,  unite  for  the  convenience  of 
litigation  in  a  single  suit,  it  can  only  be 
sustained  in  the  court  of  original  jurisdic- 
tion, or  on  appeal  in  this  court,  as  to 
those  whose  claims  exceed  the  jurisdic- 
tional amount;  and  that  when  two  or 
more  defendants  are  sued  by  the  same 
olaintiff  in  one  suit,  the  test  of  jurisdiction 


is  the  joint  or  several  character  of  the 
liability  to  the  plaintiff.  This  was  the  dis- 
tinct ruling  of  this  court  in  Seaver  ^. 
Bigelows,  5  Wall.  208,  18  L.  Ed.  595;  Rus- 
sell V.  Stansell,  105  U.  S.  303,  26  L.  Ed. 
989;  Farmers'  Loan,  etc.,  Co.  v.  Water- 
man, 106  U.  S.  265,  27  L.  Ed.  115;  Hawley 
V.  Fairbanks,  108  U.  S.  543,  27  L.  Ed.  820; 
Stewart  v.  Dunham,  115  U.  S.  61,  29  L. 
Ed.  329;  Gibson  v.  Shufeldt,  122  U.  S.  27, 
30  L.  Ed.  1083;  Clay  v.  Field,  138  U.  S. 
464,  34  L.  Ed.  1044."  Walter  v.  North- 
eastern R.  Co.,  147  U.  S.  370,  373,  37  L. 
Ed.   206. 

80.  Joinder  of  interest  of  plaintiffs  in 
suit  for  relief  against  taxes. — Wheless  v. 
St.  Louis,  180  U.  S.  379.  382,  45  L.  Ed.  583, 
reaffirmed  in  Stearns  v.  Todd,  204  U.  S. 
669,  51  L.  Ed.  672;  Brown  v.  Denver,  186 
U.  S.  480,  46  L.  Ed.  1259;  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  42  L.  Ed.  444; 
Russell  V.  Stansell,  105  U.  S.  303,  26  L. 
Ed.   989:    Walter  v.   Northeastern   R.   Co.. 

147  U.   S.  370,  37  L.   Ed.  206. 

81.  Joinder  of  interest  of  defendants  in 
suit  for  relief  against  taxes. — Walter  v. 
Northeastern  R.  Co.,  147  U.  S.  370,  37  L. 
Ed.  206;    Northern  Pac.  R.  Co.  v.  Walker, 

148  U.  S.  391,  37  L.  Ed.  494;  Fishback  v. 
Western  Union  Tel.  Co.,  161  U.  S.  96,  40 
L.  Ed.  630;  Citizens'  Bank  v.  Can- 
non, 164  U.  S.  319,  321,  41  L.  Ed.  451; 
Illinois  Central  R.  Co.  v.  Adams,  180  U. 
S.  28,  39,  45  L.  Ed.  410. 

The  rule  applicable  to  several  plaintiffs 
having  separate  claims,  that  each  must 
represent  an  amount  sufificient  to  give  the 
court  jurisdiction,  is  equally  applicable  to 
several  liabilities  of  different  defendants 
to  the  same  plaintiff.  Walter  v.  North- 
eastern R.  Co.,  147  U.  S.  370,  374.  37  L. 
Ed.  206. 

In  a  suit  to  enjoin  taxes  assesed  by  sev- 
eral counties,  where  the  record  does  not 
show  that  the  amount  of  the  assessments 
and  taxes,  forming  the  subject  of  the  liti- 
gation, levied  in  any  one  of  the  counties, 
exceed  the  sum  of  $2,000,  the  circuit  court 
has  no  jurisdiction.  Northern  Pac.  R.  Co. 
V.  Walker,  148  U.  S.  391.  392,  -37  L.  Ed. 
494. 

A  bill  alleged  that  the  defendants  were 
about  to  assess  and  collect  state  and 
parish  taxes  for  the  years  1889,  1890,  1891 
and  1892,  and  the  amended  bill  alleged  a 
similar    purpose     as     to     taxes     for     1893. 
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(j)  Claims  Made  in  Cross  Bill. — See  the  titles  Appe;al  and  Error,  vol.  1,  p. 
887 ;  Removal  of  Causes. 

(3)  Matters  Noi  Reducible  to  Mon<ey  Value. — The  jurisdiction,  conferred  by 
congress  upon  any  court  of  the  United  States,  of  suits  at  law  or  in  equity  in 
which  the  matter  in  dispute  exceeds  the  sum  or  value  of  a  certain  number  of  dol- 
lars, includes  no  case  in  which  the  right  of  neither  party  is  capable  of  being 
valued  in  money, '"^^  such  as  proceedings  by  habeas  corpus, ^^  or  suits  for  di- 
vorce.^'* 

(4)  Change  in  Value  of  Subject  Matter  Pending  Suit. — Jurisdiction  once  ac- 
quired, cannot  be  taken  away  by  any  change  in  the  value  of  the  subject  of  con- 
troversy.^^ 

(5)  Transfers  to  Make  Jurisdictional  Amount. — The  circuit  court  cannot,  since 
the  act  of  1875,  entertain  a  suit  upon  municipal  bonds  payable  to  bearer,  the 
real  owners  of  which  have  transferred  them  to  the  plaintiifs  of  record  for  the 
sole  purpose  of  suing  thereon  in  the  courts  of  the  United  States  for  the  benefit 
of  such  owners,  who  could  not  have  sued  there  in  their  own  names,  by  reason 
of  the  insufficient  value  of  their  claims. ^^ 

(6)  Effect  of  Defense  as  Dinnnishing  Amount. — The  fact  that  there  is  a  valid 
defense  to  a  cause  of  action,  although  apparent  on  the  face  of  the  petition,  does 
not  diminish  the  amount  that   is  claimed,  nor  determine  what  is  the  matter  in 


Neither  bill  contained  a  specific  allegation 
as  to  the  amount  of  the  assessment  or 
taxes  for  any  one  parish,  but  averred  that 
the  taxes  so  assessed  exceeded,  exclusive 
of  interest  and  costs,  the  sum  of  two 
thousand  dollars.  It  was  held  that  the 
court  had  no  jurisdiction,  as  the  bill  must 
be  understood  io  mean  that  the  aggregate 
amount  of  the  taxes  for  the  several  par- 
ishes exceeded  two  thousand  dollars,  and 
the  theory  of  that  part  of  the  bill  evidently 
was  that  the  amount  involved,  in  order  to 
confer  jurisdiction  on  the  circuit  court, 
could  be  reached  by  adding  together  the 
taxes  for  the  several  parishes.  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  321,  41  L. 
Ed.  451. 

"In  Walter  v.  Northeastern  R.  Co.,  147 
U.  S.  370,  37  L.  Ed.  206,  we  held  that  'a 
circuit  court  of  the  United  States  has  no 
jurisdiction  over  a  bill  in  equity  to  enjoin 
the  collection  of  taxes  from  a  railroad 
company,  when  distinct  assessments  in 
separate  counties,  no  one  of  which 
amounts  to  two  thousand  dollars,  and  for 
which,  in  case  of  payment  under  protest, 
separate  suits  must  be  brought  to  recover 
back  the  amounts  paid,  are  joined  together 
in  the  bill,  making  an  aggregate  of  over 
two  thousand  dollars.'  "  Fishback  v. 
Western  Union  Tel.  Co.,  161  U.  S.  96,  100. 
40  L.  Ed.  630. 

Where  it  was  nowhere  shown  that  the 
amount  of  any  one  of  distinct  county  as- 
sessments, the  collection  of  which  was  en- 
trusted to  tax  collectors,  exceeded  $2,000, 
while,  on  the  contrary,  the  total  valuation 
of  the  property  of  the  telegraph  company 
assessed  as  belonging  to  or  operated  by 
it  in  any  one  county  was  such  as  to  pre- 
clude the  idea  that  the  amount  of  the  as- 
sessment in  such  county  would  approach 
two  thousand  dollars,  although  if  these 
county  assessments  were  aggregated  they 
would   considerably   exceed   two   thousand 


dollars,  it  was  held  that  the  several  county 
clerks  or  tax  collectors  could  be  joined  in 
a  single  suit  in  a  federal  court  and  the  ju- 
risdiction sustained  on  the  ground  that  the 
total  amount  involved  exceeds  the  juris- 
dictional limitation.  Fishback  v.  Western 
Union  Tel.  Co.,  161  U.  S.  96,  100,  40  L. 
Ed.   630. 

82  Matters  not  reducible  to  money 
value.— Kurtz  v.  Moffitt,  115  U.  S.  487, 
498,   29   L.   Ed.   458. 

83.  Habeas  corpus. — Kurtz  v.  Moffitt. 
115  U.   S.  487,  29  L.   Ed.  458. 

84.  Suits  for  divorce.— De  La  Rama  v. 
De  La  Rama,  201  U.  S.  303,  307,  50  L. 
Ed.  765. 

85.  Change  in  value  of  subject  matter 
pending  suit. — Kirbv  v.  American  Soda 
Fountain  Co.,  194  U.  S.  141,  146,  48  L.  Ed. 
911;  Cooke  v.  United  States,  2  Wall.  218, 
17  L.  Ed.  755. 

"It  is  the  general  rule  that  when  the 
jurisdiction  of  a  circuit  court  of  the  United 
States  has  once  attached  it  will  not  be 
ousted  by  subsequent  change  in  the  con- 
ditions. Morgan  v.  Morgan,  2  Wheat.  290, 
4  L.  Ed.  242;  Clarke  v.  Mathewson,  12 
Pet.  164,  9  L.  Ed.  1041;  Kanouse  v.  Mar- 
tin, 15  How.  198,  14  L.  Ed.  660;  Cooke  v. 
United  States,  2  Wall.  218,  17  L.  Ed.  755." 
Kirby  v.  American  Soda  Fountain  Co., 
194  U.    S.   141,  145,  48  L.   Ed.  911. 

86.  Transfer  in  order  to  make  jurisdic- 
tional amount. — Williams  v.  Nottawa.  104 
U.  S.  209,  26  L.  Ed.  719;  Bernards  Town- 
ship V.  Stebbins,  109  U.  S.  341,  355,  27  L. 
Ed.  956;  Waite  v.  Santa  Cruz,  184  U  S. 
302,  328,   46  L.   Ed.  552. 

Where  bonds  for  a  less  amount  than 
that  necessary  to  give  the  circuit  court  ju- 
risdiction are  transferred  to  one  who  holds 
other  similar  bonds,  in  order  that  the 
transferee  may  bring  suit  in  the  federal 
court  for  relief  because  of  the  accidental 
omission  of   seals  from  all   of   the  bonds, 
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dispute;    for  it  cannot  be  said  in  advance  that  that  defense  will  be  presented  by 
the  defendant,  or,  if  presented,  sustained  by  the  court. ^' 

(7)  Effect  of  Denial  of  VQlue  of  Matter  m  Dispute. — The  mere  denial  that 
the  matter  in  dispute  is  of  the  value  alleged  in  the  bill  does  not,  of  itself,  deprive 
the  court  of  jurisdiction,  but  merely  presents  a  question  of  fact  into  which  the 
court  has  jurisdiction  to  inquire.^^ 

(8)  Bffect  Where  Part  of  Claim  Is  Not  Due. — The  fact  that  part  of  the  claim 
sued  on  is  not  due,  is  immaterial,  where  the  whole  amount  claimed  is  sufficient 
to  make  up  the  jurisdictional  amount. ^^ 

(9)  Proof  of  Value  of  Amount  in  Dispute. — In  cases  where  the  demand  is 
not  for  money,  and  the  nature  of  the  action  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  declaration,  the  practice  of  courts  of  the 
United  States  is,  to  allow  the  value  to  be  given  in  evidence. 9*^ 

(10)  Dismissal  for  Wamt  of  Jurisdictional  Amount. — A  suit  cannot  be  prop- 
erly dismissed  by  a  circuit  court  as  not  substantially  involving  a  controversy 
within  its  jurisdiction,  because  of  want  of  jurisdictional  amount  unless  the  facts, 
when  made  to  appear  on  the  record,  create  a  legal  certainty  of  that  conclu- 
sion.^^ 

e.  Ancillary  Jurisdiction — (1)  Jurisdiction  Dependent  on  Oricpinal  Suit. — 
Federal  courts  have  jurisdiction  of  proceedings  ancillary  to  an  original  action  or 
suit,  independent  of  any  distinct  ground  of  federal  jurisdiction  therefor.^^     The 


the  court  has  no  jurisdiction  as  to  those 
bonds  which  were  thus  transferred  for 
the  purpose  of  creatin.s  a  case  cognizable 
in  the  federal  courts.  Bernards  Township 
V  Stebbins.  109  U.  S.  341,  354,  27  L.  Ed. 
956;  Waite  v.  Santa  Cruz,  184  U.  S.  302, 
328,   46   L.    Ed.   552. 

87.  Defense  as  diminishing  amount. — 
Schunk  V.  Moline,  etc.,  Co.,  147  U.  S.  500, 
504,  37  L.  Ed.  255;  Smithers  v.  Smith,  204 
U.   S.   632.   642,  51   L.    Ed.  656. 

"Although  there  might  be  a  perfect  de- 
fense to  the  suit  for  at  least  the  amount 
not  yet  due,  yet  the  fact  of  a  defense,  and  a 
good  defense,  too,  would  not  affect  the 
question  as  to  what  was  the  amount  in 
dispute.  Suppose  an  action  were  brought 
on  a  nonnegotiable  note  for  $2,500,  the 
consideration  for  which  was  fully  stated 
in  the  petition,  and  which  was  a  sale  of 
lottery  tickets,  or  any  other  matter  dis- 
tinctly prohibited  by  statute,  can  there  be 
a  doubt  that  the  circuit  court  would  have 
jurisdiction?  There  would  be  presented  a 
claim  to  recover  the  $2,500;  and  whether 
that  claim  was  sustainable  or  not,  that 
would  be  the  real  sum  in  dispute." 
Schunk  V.  Moline,  etc.,  Co.,  147  U.  S.  500, 
504,  37  I,.  Ed.  2.-5. 

88.  Effect  of  denial  of  value  of  matter 
in  dispute. — Put-in-Bay  Waterworks,  etc., 
Co.  V.  Ryan,  181  U.  S.  409.  430,  45  L.  Ed. 
927. 

89.  Part  of  claim  not  due. — In  Schunk  v. 
Moline,  etc.,  Co..  147  U.  S.  500,  37  L.  Ed. 
255,  the  plaintiff's  petition  prayed  judg- 
ment on  several  promissory  notes,  of 
which  some,  amounting  to  $530,  were  due. 
and  others,  amounting  to  $1,664,  were  not 
due.  It  was  held  that  the  court  had  juris- 
diction. 

90.  Proof  of  value  of  amount  in  dispute. 
—Ex  parte  Bradstreet,  7  Pet.  634,  8  L.  Ed. 
810. 


91.  Dismissal  for  want  of  jurisdictional 
amount. — Wetmore  v.  Rymer,  169  U.  .S. 
115,  128,  42  L.  Ed.  682;  Smithers  v.  Smith, 
204  U.  S.  632,  643,  51  L.  Ed.  656;  Globe 
Ref.  Co.  V.  Landa  Cotton  Oil  Co.,  190 
U.  S.  540.  47  L.  Ed.  1171. 

If  upon  the  case  stated  there  could  le- 
gally be  a  recovery  for  the  amount  nec- 
essary to  the  jurisdiction,  and  that  amount 
is  claimed,  it  would  be  necessary,  in  order 
to  defeat  the  jurisdiction  since  the  passage 
of  the  act  of  March  3,  1875,  for  the  court 
to  find,  as  matter  of  fact,  upon  evidence 
legally  sufficient,  "that  the  amount  of 
damages  stated  in  the  declaration  was  col- 
orable, and  had  been  laid  beyond  the 
amount  of  a  reasonable  expectation  of  re- 
covery, for  the  purpose  of  creating  a  case" 
within  the  jurisdiction  of  the  court.  Then 
it  would  apoear  to  the  satisfaction  of  the 
court  that  the  suit  "did  not  really  and  sub- 
stantially involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said 
circuit  court.  Barry  v.  Edmunds.  116  U. 
8.  550,  560.  29  L.  Ed.  729;  Globe  Ref.  Co. 
V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540, 
547.  47   L.    5^d.   1171. 

92.  Jurisdiction  dependent  on  original 
suit.— Clarke  v.  Mathewson,  12  Pet.  164.  9 
L.  Ed.  1041;  Gunter  v.  Atlantic  Coast  Line 
R.  Co.,  200  U.  S.  273,  292,  50  L.  Ed.  477; 
Raphael  v.  Trask,  194  U.  S.  272,  278,  48  L. 
Ed.  973;  Julian  v.  Central  Trust  Co.,  193 
U.  S.  93,  48  L.  Ed.  629;  Krippendorf  v. 
Hyde,  110  U.  S.  276,  25  L.  Ed.  145;  Pacific 
Railroad  v.  Missouri  Pac.  R.  Co..  Ill  U. 
S.  505,  28  L.  Ed.  498;  New  Orleans  v. 
Fisher,  180  U.  S.  3  85.  196,  45  L.  Ed.  485; 
Root  V.  Woolworth,  150  tj.  S.  401,  37  L. 
Ed.  1123;  Dunn  v.  Clarke,  8  Pet.  1,  8  L.  Ed. 
845;  Jones  v.  Andrews,  10  Wall.  327,  331, 
19  L.  Ed.  935,  cited  and  explained  in 
Christmas  v.  Russell,  14  Wall.  69,  81,  20 
L.    Ed.    762;    Bernards   Township   v.    Steb- 
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jurisdiction  of  such  proceedings  is  in  nowise  dependent  upon  the  diversity  of 
the  citizenship  of  the  parties  thereto, ^^  nor,  indeed,  upon  the  amount  in  con- 
troversy.^-* 

(2)  What  Arc  Ancillary  Proceedings — (a)  Definition. — Ancillary  bills  are 
ordinarily  bills  maintained  in  the  same  court  as  that  in  which  the  original  bill 
is  filed,  with  a  view  to  protect  the  rights  adjudicated  by  the  court  in  reference 
to  the  subject  matter  of  the  litigation,  and  in  aid  of  the  jurisdiction  of  the  court, 
with  a  purpose  of  carrying  out  its  decree  and  rendering  effectual  rights  to  be 
secured  or  already  adjudicated.^-*  The  question  is  not  whether  the  bill  is  sup- 
plemental or  original  in  the  technical  sense  of  equity  pleading;  but  whether  it 
is  to  be  considered  as  supplemental,  or  entirely  new  and  original,  in  that  sense 
which  the  supreme  court  has  sanctioned  with  reference  to  the  line  that  divides 
jurisdiction  of  the  federal  courts  from  that  of  the  state  courts. ^^ 


bins,  109  U.  S.  341,  356,  27  L.  Ed.  956; 
Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
208,  37  L.  Ed.  1052;  Pope  v.  Louisville, 
etc.,  R.  Co.,  173  U.  S.  573,  577,  43  L.  Ed. 
814;  Rouse  c'.  Letcher,  156  U.  S.  47,  31  L. 
Ed.  341;  Gregory  v.  Van  Ee.  160  U.  S.  643, 
40  L.  Ed.  566;  Carey  v.  Houston,  etc.,  R. 
Co.,  161  U.   S.  115,  40  L.   Ed.   638. 

The  federal  courts  may  exercise  the 
powers  of  courts  of  superior  general  juris- 
diction; and  it  undoubtedly  exists  over  all 
suits  and  proceedings  ancillary,  auxiliary, 
or  supplemental  to  other  suits,  of  which 
the  circuit  courts  have  cognizance  as 
courts  of  the  United  States.  Carey  v. 
Houston,  etc.,  R.  Co..  161  U.  S.  115,  127, 
40  L.   Ed.   638. 

93.  Jurisdiction  not  dependent  on  diver- 
sity of  citizenship. — Pope  v.  Louisville, 
etc.,  R.  Co.,  173  U.  S.  573,  577,  43  L.  Ed. 
814;  Blair  v.  Chicago,  201  U.  S.  400,  402,  50 
L.  Ed.  801;  Gableman  v.  Peoria,  etc.,  R. 
Co..  179  U.  S.  335,  342,  45  L.  Ed.  220;  Krip- 
pendorf  v.  Hyde,  110  U.  S.  276,  25  L.  Ed. 
145:  White  v.  Ewing.  159  U.  S.  36,  37,  40 
L.  Ed.  67;  Rouse  v.  Letcher,  156  U.  S.  47, 
49,  31  L.  Ed.  341;  Julian  v.  Central  Trust 
Co..  193  U.  S.  93,  113,  48  L.  Ed.  629;  Root 
V.  Woolworth,  150  U.  S.  401,  413,  37  L. 
Ed.  1123;  Pacific  Railroad?:'.  Missouri  Pac. 
R.  Co.,  Ill  U.  S.  505,  28  L.  Ed.  498;  Reilly 
V.  Golding,  10  Wall.  56,  19  L.  Ed.  858;  Greg- 
ory V.  Van  Ee.  160  U.  S.  643,  40  L.  Ed. 
566;  Carey  v.  Houston,  etc.,  R.  Co.,  161  U. 
S.   115,  40   L.   Ed.  638. 

In  an  ancillary  proceeding  a  plea  to  the 
jurisdiction  setting  up  want  of  diversity  of 
citizenship  of  the  parties  is  immaterial 
and  is  properly  stricken  out.  New  Or- 
leans V.  Fisher,  180  U.  S.  185,  196,  45  L 
Ed.  485. 

93a.  Jurisdiction  not  dependent  upon 
amount  in  controversy. — White  v.  Ewing, 
159  U.  S.  36.  37,  40  L.  Ed.  67;  Gumbel  v. 
Pitkin,  124  U.  S.  131,  150,  31  L.  Ed.  374; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  284, 
25  L.   Ed.  145. 

The  circuit  court  of  the  United  States 
in  a  general  creditor's  suit  properly  pend- 
ing therein  for  the  collection,  administra- 
tion, and  distribution  of  the  assets  of  an 
insolvent  corporation,  has  jurisdiction  to 
hear    and   determine    an    ancillary    suit-    io- 


stituted  in  the  same  cause  by  its  receiver 
in  accordance  with  its  order,  against  debt- 
ors of  such  corporation,  although  in  said 
suit,  the  receiver  claimed  the  right  to  re- 
cover from  debtor  a  sum  not  exceeding 
$2,000.  White  v.  Ewing,  159  U.  S.  36,  37,  40 
L.    Ed.   67. 

94.  Ancillary  suits  defined. — Raphael  v. 
Trask,  194  U.  S.  272,  48  L.  Ed.  973;  Julian 
V.  Central  Trust  Co.,  193  U.  S.  93,  113,  48 
L.  Ed.  629. 

"A  bill  filed  to  continue  a  former  litiga- 
tion in  the  same  court,  or  which  relates  to 
some  matter  already  partly  litigated  in  the 
same  court,  or  which  is  an  addition  to  a 
former  litigation  in  the  same  court,  by  the 
same  parties  or  their  representatives 
standing  in  the  same  interest,  or  to  ob- 
tain and  secure  the  fruits,  benefits  and  ad- 
vantages of  the  proceedings  and  judgment 
in  a  former  suit  in  the  same  court  by  the 
same  or  additional  parties,  standing  in  the 
same  interest,  or  to  prevent  a  party  from 
usVig  the  proceedings  and  judgment  of  the 
same  court  for  fraudulent  purposes,  or  to 
restrain  a  party  from  using  a  judgment  to 
perpetrate  an  injustice,  or  obtain  an  ineq- 
uitable advantage  over  other  parties  to 
the  former  judgment  or  proceeding,  or 
to  obtain  any  equitable  relief  in  regard  to, 
or  connected  with,  or  growing  out  of,  any 
judgment  or  proceeding  at  law  rendered 
in  the  sarne  court,  or  to  assert  any  claim, 
right,  or  title  to  property  in  the  custody  of 
the  court,  or  for  the  defense  of  any  prop- 
erty rights,  or  the  collection  of  assets  of 
any  estate  being  administered  by  the  court, 
is  an  ancillary  suit."  Bates  on  Federal 
Equity  Procedure,  vol.  1,  §  97,  note. 
Quoted  with  approval  in  Julian  v.  Central 
Trust  Co..  193  U.  S.  93,  113,  48  L.  Ed.  629. 

Where  a  bill  does  not  relate  to  some 
matter  already  litigated  in  the  same  court 
by  the  same  persons,  and  which  is  not 
either  in  addition  to,  or  a  continuance  of 
an  original  suit,  it  is  an  original  bill,  not 
an  ancillary  one.  Christmas  v.  Russell  14 
Wall.  69,  20   L.   Ed.   762. 

95.  Distinguished  from  supplemental  bill 
in  equity  pleading.— Minnesota  Co.  v.  St 
Paul  Co.,  2  Wall.  609.  17  L.  Ed.  886;  Carey 
V.  Houston,  etc..  R.  Co.,  161  U.  S.  115,  128, 
40  L.  Ed.  638;  Pope  v.  Louisville,  etc.,  r! 
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(b)  Cross  Bill. — The  federal  courts  have  jurisdiction  of  a  cross  bill  irrespective 
of  the  citizenship  of  the  parties.^^ 

(c)  Suits  in  Relation  to  Federal  Judgments — aa.  Suits  to  Construe  Judgment. 
— A  bill  to  construe  a  judgment  decree  or  order  of  a  federal  court  may  be  main- 
tained as  an  ancillary  suit.^" 

bb.  Suits  to  Enjoin  Judgment. — A  bill  filed  on  the  equity  side  of  the  court  to 
restrain  or  regulate  judgments  or  suits  at  law  in  the  same  court,  and  thereby 
prevent  injustice  or  an  inequitable  advantage  under  mesne  or  final  process,  is 
not  an  original  suit,  but  ancillary  and  dependent,  supplementary  merely  to  an 
original  suit  out  of  which  it  has  arisen,  and  is  maintained  without  reference 
to  the  citizenship  or  residence  of  the  parties.^^ 


Co.,  173  U.  S.  573,  43  L.  Ed.  814.  See, 
generally,  the  title  EQUITY. 

"No  one,  for  instance,  would  hesitate  to 
say  that,  according  to  the  English  chan- 
cery practice,  a  bill  to  enjoin  a  judgment 
at  law,  is  an  original  bill  in  the  chancery 
sense  of  the  word.  Yet  this  court  has  de- 
cided many  times,  that  when  a  bill  is  filed 
in  the  circuit  court,  to  enjoin  a  judgment 
of  that  court,  it  is  not  to  be  considered  as 
an  original  bill,  but  as  a  continuation  of 
the  proceeding  at  law;  so  much  so  that  the 
court  will  proceed  in  the  injunction  suit 
without  actual  service  of  subpcena  on  the 
defendant,  and  though  he  be  a  citizen  of 
another  state,  if  he  were  a  party  to  the 
judgment  at  law."  Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall.  609,  633,  17  L.  Ed.  886; 
Carey  v.  Houston,  etc.,  R.  Co.,  161  U.  S. 
115,  128,  40  L.  Ed.  638. 

96.  Cross  bill. — Morgan's,  etc.,  Steam- 
ship Co.  V.  Texas  Cent.  R.  Co.,  137  U.  S. 
171.  201,  34  L.  Ed.  625;  Jones  v.  Andrews, 
10  Wall.  327,  333,  19  L.  Ed.  935;  Dewey  v. 
West  Fairmont  Gas  Coal  Co.,  123  U.  S. 
329,  31  L.  Ed.  179;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  25  L.  Ed.  145;  Pacific  Rail- 
road V.  Missouri  Pac.  R.  Co.,  Ill  U.  S. 
505,  28  L.  Ed.  498.  See.  generally,  the  title 
CROSS   BILLS. 

Where  property,  which  is  the  subject 
matter  of  a  suit  in  equity,  is  in  actual  pos- 
session of  a  United  States  circuit  court, 
that  court  has  jurisdiction  of  a  cross  bill 
to  determine  the  ultimate  possession  of 
the  property  regardless  of  the  citizenship 
of  the  parties.  Morgan's,  etc.,  Steamship 
Co.  V.  Texas  Cent.  R.  Co.,  137  U.  S.  171, 
201.  34   L.    Ed.   625. 

A  case  pending  in  the  state  courts  of 
West  Virginia  by  a  New  York  corporation 
against  a  West  Virginia  partnership  was 
removed  to  the  federal  court.  The  action 
was  one  for  breach  of  contract  to  receive 
and  pay  for  a  certain  quantity  of  coal.  In 
accordance  with  a  statute  of  West  Vir- 
ginia, which  provides  that  a  creditor  may 
file  a  bill  to  set  aside  fraudulent  or  volun- 
tary conveyances  without  obtaining  a  judg- 
ment, the  defendants  filed  a  bill  in  the 
circuit  court  of  the  United  States  wherein 
the  original  action  was  pending  against  the 
New  York  corporation  and  a  corporation 
of  West  Virginia,  in  which  it  was  averred 
that  the  New  York  corporation  had  be- 
come insolvent  and  made  a  fraudulent  as- 


signment of  its  property  to  the  West  Vir- 
ginia corporation.  The  bill  then  set  out 
the  facts  that  the  New  York  corporation 
had  broken  its  contract  to  them  and  be- 
come liable  to  them  for  defects  in  the  coal 
actually  delivered,  and  prayed  that  the 
amount  of  damages  sustained  by  them 
might  be  ascertained  and  the  assets  of  the 
New  York  corporation,  so  fraudulently  as- 
signed, subjected  to  the  payment  thereof. 
It  was  held,  that  the  suit  in  question  was 
an  exercise  of  jurisdiction  on  the  part  of 
the  circuit  court  ancillary  to  that  which  it 
had  already  acquired  in  the  action  at  law, 
and  it  might  well  be  entertained.  Dewey 
V.  West  Fairmont  Gas  Coal  Co.,  123  U. 
S.  329,  31  L.  Ed.  179. 

97.  Bill  to  construe  judgment  or  decree^ 
— Minnesota  Co.  v.  St.  Paul  Co.,  2  Walk 
609.  17  L.  Ed.  886.  See,  generally,  the  title 
JUDGMENTS  AND  DECREES. 

Where  a  bill  in  equity  is  necessary  to 
have  a  construction  of  the  orders,  decrees, 
and  acts  made  or  done  by  a  federal  court, 
the  bill  is  properly  filed  in  such  federal 
court  as  distinguished  from  any  state 
court;  and  it  may  be  entertained  in  such 
federal  court,  even  though  parties  who  are 
interested  in  having  the  construction  made 
would  not,  from  want  of  proper  citizen- 
ship, be  entitled  to  proceed  by  original  bill 
of  any  kind  in  a  court  of  the  United  States. 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609, 
17  L.  Ed.  886. 

98.  Bill  to  enjoin  judgment. — Freeman 
V.  Howe,  24  How.  450,  460,  16  L.  Ed.  749; 
Krippendorf  v.  Hyde,  110  U.  S.  276.  25  L. 
Ed.  145;  Jones  v.  Andrews,  10  Wall.  327, 
19  L.  Ed.  935;  Christmas  v.  Russell,  14 
Wall.  69,  20  L.  Ed.  762;  Webb  v.  Barnwall, 
116  U.  S.  193,  197,  29  L.  Ed.  595;  Logan  v. 
Patrick,  5  Cranch  288,  3  L.  Ed.  103;  John- 
son t'.  Christian,  125  U.  S.  642,  645,  31  L. 
Ed.  820.  See,  generally,  the  titles  IN- 
JUNCTIONS; JUDGMENTS  AND  DE- 
CREES. 

A  bill  stated  that  the  defendant  had  ob- 
tained a  judgment  in  ejectment  in  the  cir- 
cuit court,  and  was  seeking  to  oust  the 
plaintiff  from  the  possession  of  the  land  in- 
volved, by  a  writ  of  possession  founded  on 
the  judgment.  The  bill  further  set  forth 
that  the  plaintiff  in  the  suit  had  not  been 
admitted  to  interpose  in  the  ejectment  suit 
an  equitable  defense  to  the  same,  which 
they  state  with  particularity,  and  which  they 
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cc.  Suits  to  Set  Aside  Judgment. — A  bill  to  set  aside  a  judgment  or  decree  of 
a  federal  court,  if  ancillary  to  the  original  action,  may  be  maintained  in  the 
federal  courts,  although  not  supported  by  any  independent  ground  of  federal 
jurisdiction. '^^ 

dd.  Suits  to  Enforce  Judgment. — A  bill  filed  for  the  purpose  of  enforcing 
a  federal  judgment,  is  ancillary  to  and  dependent  upon  the  original  suit,  and  an 
appropriate  proceeding  for  the  purpose  of  obtaining  satisfaction  and  may  be 
maintained  in  the  federal  court  with  regard  to  the  ctizenship  of  the  parties 
thereto.^ 

ee.  Suit  to  Quiet  Title  Derived  from  Federal  Judgment. — A  suit  to  quiet  title 
to  land  of  a  person  claiming  by  virtue  of  a  federal  judgment  rendered  in  his 


seek  to  avail  themselves  of  herein.  One  of 
the  prayers  of  the  bill  was  for  a  perpetual 
injunction  restraining  the  defendant  from 
enforcing  or  attempting  to  enforce  against 
the  land  the  judgment  in  ejectment.  The 
answer  admitted  the  recovery  of  the  judg- 
ment in  the  same  court.  It  was  held  that 
this  was  sufficient  to  give  the  circuit  court 
jurisdiction  of  the  case,  without  any  -aver- 
ment of  the  citizenship  of  the  parties. 
Johnson  v.  Christian,  125  U.  S.  642,  645,  31 
L.  Ed.  820. 

The  complainants  filed  their  bill  in  the 
circuit  court  of  Ohio,  praying  for  an  in- 
junction to  a  judgment  in  an  ejectment, 
and  for  a  conveyance  of  the  premises.  All 
the  complainants  were  residents  in  the 
state  of  Ohio,  and  so  were  the  defendants. 
The  judgment  was  obtained  in  the  circuit 
court  by  G,  a  citizen  of  Virginia,  and  the 
defendant  Clarke  held  the  land  recovered, 
under  the  will  of  G,  in  trust.  It  was  held 
that  jurisdiction  might  be  sustained,  so  far 
as  to  stay  execution  at  law  against  D;  he 
was  the  representative  of  G,  and  although 
he  was  a  citizen  of  Ohio,  yet  this  fact, 
under  the  circumstances,  did  not  deprive 
the  court  of  an  equitable  control  over  the 
judgment;  but  beyond  this,  the  decree 
could  not  extend.  Dunn  v.  Clarke,  8  Pet.  1, 
8  L.  Ed.  845. 

The  circuit  court  has  jurisdiction,  in  a 
suit  in  equity,  to  stay  proceedings  upon  a 
judgment  at  law  between  the  same  parties, 
although  the  supoena  be  served  upon  the 
defendant  out  of  the  district  in  which  the 
court  sits.  Logan  v.  Patrick.  5  Cranch  288, 
3   L.   Ed.   103. 

A,  having  recovered  a  judgment  against 
B  and  C  in  the  district  court  for  the 
parish  of  New  Orleans,  B.  on  the  ground 
among  others  that  the  judgment,  having 
been  obtained  by  default  and  without  law- 
ful service  upon  him,  was  void,  filed  a  pe- 
tition in  that  court  praying  for  a  decree  of 
nullity  and  for  an  injunction.  .^Ln  injunc- 
tion and  citation  were  issued  and  served 
upon  A,  who  thereupon,  alleging  that  he 
was  a  citizen  of  Missouri  and  B  a  citizen 
of  Louisiana,  praj'ed  that  the  action  of 
nullity  be  removed  to  the  circuit  court  of 
the  United  States.  It  having  been  so  re- 
moved, and  B's  petition  amended  b\'  con- 
verting it  into  a  bill  so  as  to  conform  to 
the  practice  in  equity,  that  court,  on  a  final 
hearing  upon  the  pleadings  and  proofs,  the 
latter   including  an  exemplification   of   the 


record  and  proceedings  in  the  original 
suit,  dissolved  the  injunction  and  dismissed 
the  bill.  Held,  that  the  causes  relied  on 
for  the  nuHity  of  the  judgment  being,  un- 
der the  Code  of  Louisiana,  vices  of  form, 
the  proceeding  by  petition  was  substan- 
tially a  continuation  of  the  original  suit, 
and  that  the  circuit  court  could  not  take 
a  cognizance  thereof.  Barrow  v.  Hunton, 
99  U.  S.  80,  25  L.  Ed.  407. 

99.  Bill  to  set  aside  decree. — Lacassagne 
V.  Chapuis,  144  U.  S.  119,  126,  36  L.  Ed. 
368;  Carey  v.  Houston,  etc.,  R.  Co.,  161  U. 
S.  115,  127,  40  L.  Ed.  638;  Pacific  Rail- 
road V.  Missouri  Pac.  R.  Co.,  Ill  U.  S.  505, 
28   L.    Ed.   498. 

Where  a  suit  for  foreclosure  of  a  mort- 
gage is  brought  in  the  federal  court  upon 
the  ground  of  the  diversity  of  citizenship 
of  parties,  and  the  decree  of  sale  is  made 
and  confirmed,  a  bill  in  the  same  court  by 
the  defendant  attacking  the  decree  as 
fraudulent  and  seeking  to  set  it  aside,  may 
be  maintained  in  the  United  States  court, 
although  some  of  the  defendants  to  the 
latter  bills  are  citizens  of  the  same  state 
as  the  complainants  therein,  as  such  a  pro- 
ceeding is  one  ancillary  to  the  suit  for 
foreclosure.  Pacific  Railroad  v.  Missouri 
Pac.  R.  Co.,  Ill  U.  S.  505,  28  L.  Ed.  498. 

A  suit  between  two  aliens,  brought  in  the 
same  circuit  court  in  which  a  former  de- 
cree was  rendered,  to  impeach  that  decree, 
is  within  the  jurisdiction  of  the  circuit 
court.  Lacassagne  v.  Chapuis,  144  U.  S. 
119,   126,  36  L.    Ed.  368. 

1.  Bill  to  enforce  judgment. — Railroad 
Companies  v.  Chamberlain.  6  Wall.  748, 
750,  18  L.  Ed.  859. 

Where  a  bill  was  filed  by  a  Wisconsin 
railroad  company  to  set  aside  a  judgment, 
and  a  lease  in  the  nature  of  a  mortgage  to 
secure  the  same,  and  another  railroad  cor- 
poration created  by  the  same  state,  hav- 
ing become  equitable  owner  of  the  lease 
and  mortgage,  was  admitted  as  defendant, 
and  also  filed  a  cross  bill  to  have  the  judg- 
ment enforced,  the  circuit  court  dismissed 
the  original  bill  on  the  merits,  and  also 
dismissed  the  cross  bill  for  want  of  juris- 
diction, the  parties  being  all  citizens  of 
the  same  state;  held,  that  this  latter  decree 
was  erroneous;  the  proceeding  being 
merely  ancillary  to  the  judgment  in  the 
circuit  court,  which  could  only  be  enforced 
in  that  court.  Railroad  Companies  v. 
Chamberlain,  6  Wall.  748,  18  L.  Ed.  859. 
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favor,  or  in  favor  of  his  grantor,  is  one  ancillary  to  the  original  proceeding  in 
the  federal  courts,  and  may  be  maintained  in  the  circuit  court  by  one  who  is 
a  citizen  of  the  same  state  as  the  person  asserting  the  pretended  title. ^ 

(d)  Injunction  against  Proceedings  at  Law. — A  bill  to  enjoin  a  proceeding  in 
a  federal  court,^  or  to  enjoin  a  proceeding  in  a  state  court  which  tends  to  in- 
terfere with  or  nullify  an  action  of  the  federal  court  in  a  case  properly  before 
it,*  is  ancillary  or  supplementary  to  the  proceedings  first  instituted  in  the  fed- 
eral court. 

(e)  Relief  from  Wrongful  Seizure  under  Federal  Process. — One  whose  prop- 
erty has  been  wrongfully  taken  and  held  under  process  issuing  from  a  federal 
court  may  proceed  in  that  court  for  relief,  notwithstanding  the  fact  that  he  and 
the  party  against  whom  the  relief  is  prayed  are  citizens  of  the  same  state.^ 

(f)  Preventing  Conflict  hetzveen  State  and  Federal  Courts — aa.  In  General. 
— The  prevention  of  the  conflict  of  authority  between  the  state  and  federal 
courts,  and  the  protection  and  preservation  of  the  jurisdiction  of  each,  free 
from  encroachments  by  the  other,  are  considerations  which  lie  at  the  very 
foundation  of  ancillary  jurisdiction.^ 


2.  Suit  to  quiet  title  of  one  claiming 
under  federal  court. — Root  v.  Woolworth, 
150   U.   S.   401,  37  L.   Ed.   1123. 

In  a  suit  in  equity  in  the  United  States 
courts  between  citizens  of  different  states 
for  the  purpose  of  quieting  title  to  real  es- 
tate, a  judgment  was  rendered  in  favor  of 
the  plaintiff,  and  afterwards,  the  title 
therein  in  dispute  came  by  mesne  convey- 
ance to  a  third  person.  The  defendant  in 
the  suit  notwithstanding  the  decree  against 
him  entered  into  possession,  and  the  pur- 
chaser from  the  plaintiff  filed  a  bill  in  the 
same  court  to  enjoin  him  from  occupying 
and  asserting  his  pretended  title.  It  was 
held  that  the  bill  was  an  ancillary  bill  over 
which  the  circuit  court  had  jurisdiction, 
although  the  complainant  therein  and  the 
defendant  were  citizens  of  the  same  state. 
Root  V.  Woolworth,  150  U.  S.  401,  37  L. 
Ed.   1123. 

3.  Bill  to  enjoin  proceedings  in  federal 
court. — Jones  v.  Andrews,  10  Wall.  327,  19 
L.  Ed.  935. 

A  bill  for  injunction  to  restrain  pro- 
ceedings of  garnishment  against  the  com- 
plainant's property  instituted  in  the  circuit 
court,  and  also  praying  the  benefit  of  a  set- 
off against  the  garnishing  creditor's  de- 
mand, is  not  an  original  suit,  but  is  a  de- 
fensive or  supplementary  suit,  in  which  the 
jurisdiction  of  the  court  does  not  depend 
on  the  citizenship  of  the  parties,  but  on 
the  cognizance  of  the  original  case.  Jones 
V.  Andrews.  10  Wall.  327,  19  L.  Ed.  935. 

4.  Injunction  against  judgment  of  state 
court.— French  v.  Hay,  22  Wall.  231,  238, 
22  L.  Ed.  799.  See,  also,  Gunter  v.  Atlantic 
Coast  Line  R.  Co.,  200  U.  S.  273.  292,  50 
L.   Ed.  477. 

When,  in  a  case  which  is  properly  re- 
moved from  a  state  court,  under  one  of 
the  acts  of  congress  relating  to  removals, 
into  the  circuit  court  of  the  United  States, 
a  complainant  getting  a  decree  in  the  state 
court  and  sending  a  transcript  of  it  into 
another  state,  sues  the  defendant  on  it 
there,  the  circuit  court  into  which  the  case 
is    removed    may    enjoin    the    complainant 


from  proceedings  in  any  such  or  other 
distant  court  imtil  it  hears  the  case;  and 
if.  after  hearing,  it  annuls  the  decree  in 
the  state  court,  and  dismisses,  as  wanting 
equity,  the  bill  on  which  the  decree  was 
made,  may  make  the  injunction  perpetual. 
French  z'.  Hay,  22  Wall.  231,  238,  22  L.  Ed. 
799. 

The  prohibition  in  the  judiciary  act 
against  the  granting  of  injunctions  by  the 
courts  of  the  United  States  touching  pro- 
ceedings in  state  courts  has  no  application 
to  a  case  where  the  act  of  a  state  court 
will  interfere  with  or  nullify  the  action  of 
a  federal  court  in  a  case  properly  before  it. 
The  prior  jurisdiction  of  the  court  takes 
the  case  out  of  the  operation  of  that  pro- 
vision. French  v.  Hay,  22  Wall.  231,  238, 
22   L.   Ed.   799. 

"Indeed,  the  proposition  that  the  elev- 
enth amendment,  or  §  720  of  the  Revised 
Statutes,  controls  a  court  of  the  United 
States  in  administering  relief,  although  the 
court  was  acting  in  a  matter  ancillary  to  a 
decree  rendered  in  a  cause  over  which 
it  had  jurisdiction,  is  not  open  for  discus- 
sion. Dietzsch  v.  Huidekoper,  103  U.  S. 
494,  26  L.  Ed.  497:  Prout  v.  Starr,  188  U. 
S.  537,  47  L.  Ed.  584;  Julian  z:  Central 
Trust  Co.,  193  U.  S.  93,  112,  48  L.  Ed.  629." 
Gunter  v.  Atlantic  Coast  Line  R.  Co.,  200 
U.  S.   273,  292,  50  L.   Ed.  477. 

5.  Relief  from  wrongful  seizure  under 
federal  process. — Gumbel  v.  Pitkin,  124  U. 
S.  131,  31  L.  Ed.  374;  Freeman  v.  Howe,  24 
How.  450,  16  L.  Ed.  749;  Krippendorf  z: 
Hyde.  110  U.  S.  276,  25  L.  Ed.  145;  Covell 
z'.  Heyman,  111  U.  S.  176,  28  L.  Ed.  390. 

Wrongful  seizure  under  execution. — Co- 
veil  z'.  Heyman,  111  U.  S.  176,  28  L.  Ed. 
390. 

Wrongful  seizure  under  attachment. — 
Gumbel  v.  Pitkin,  124  U.  S.  131,  31  L.  Ed. 
374;  Freeman  v.  Howe,  24  How.  450,  16 
L.  Ed.  749;  Krippendorf  v.  Hyde,  110  U.  S. 
276.  25  L.   Ed.  145. 

6.  Preventing  conflict  of  jurisdiction  be- 
tween state  and  federal  court. — Bates  on 
Federal    Equity    Prac,    §    97,   note,    quoted 
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bb.  Preserving  Force  and  Effect  of  Federal  Processes  or  Orders. — Where  an 
unjust  advantage  has  been  obtained  by  one  party  over  another  by  a  perversion 
and  abuse  of  the  orders  of  a  federal  court,  the  party  injured  may  come  to  the 
same  court  to  have  this  abuse  corrected,  and  to  carry  into  effect  the  real  inten- 
tion and  decree  of  the  court,  while  the  property  which  is  the  subject  of  contest 
is  still  within  the  control  of  the  court  and  subject  to  its  order,  without  regard  to 
the  citizenship  of  the  parties^ 

(g)  Proceedings  to  Enforce  Forthcoming  Bonds. — A  proceeding  in  a  federal 
■court,  by  rule  to  show  cause,  to  enforce  a  forthcoming  bond  given  for  the  release 
of  property  attached  in  a  proceeding  before  that  court,  is  incidental  and  ancillary 
to  the  original  suit,  and  the  jurisdiction  is  not  defeated  merely  because  the  par- 
ties to  the  rule  are  citizens  of  the  same  state. ^ 


with  approval  Julian  v.  Central  Trust  Co., 
193  U.  S.  93,  113,  48  L.  Ed.  629.  See,  to  the 
same  effect,  Krippendorf  v.  Hyde,  110  U. 
S.  276.  283,  2.5  L.  Ed.  145. 

7.  Preserving  force  and  effect  of  federal 
processes  or  orders. — Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall.  609,  633,  17  L.  Ed.  886; 
Gumbel  v.  Pitkin,  124  U.  S.  131,  144,  31  L. 
Ed.  374;  Krippendorf  v.  Hyde,  110  U.  S. 
276,  283.  25  L.  Ed.  145;  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93,  48  L.  Ed.  629; 
Riverdale  Cotton  Mills  v.  Alabama,  etc., 
Mfg.  Co.,  198  U.  S.  188,  195,  49  L.  Ed. 
1008. 

"The  equitable  powers  of  the  courts  of 
the  United  States,  sitting  as  courts  of 
law.  over  their  own  process,  to  prevent 
abuse,  oppression  and  injustice,  are  in- 
herent, and  as  extensive  and  efficient  as 
may  be  required  by  the  necessity  for  their 
exercise  and  may  be  invoked  by  strangers 
to  the  litigation  as  incident  to  the  jurisdic- 
tion already  vested,  without  regard  to  the 
citizenship  of  the  complaining  and  inter- 
vening party."  Gumbel  v.  Pitkin,  124  U. 
S.  131,  144,  31  L.  Ed.  374;  Krippendorf  v. 
Hyde,  110  U.  S.  276,  283,  25  L.  Ed.  145. 

"And  when,  in  the  exercise  of  that 
power,  it  becomes  necessary  to  forbid  to 
strangers  to  the  action  the  resort  to  the 
ordinary  remedies  of  the  law  for  the  resto- 
ration of  property  in  that  situation,  as 
happens  when  otherwise  conflicts  of  ju- 
risdiction must  arise  between  courts  of  the 
United  States  and  of  the  several  states, 
the  very  circumstance  appears  which  gives 
the  party  a  title  to  an  equitable  remedy, 
because  he  is  deprived  of  a  plain  and  ade- 
quate remedy  at  law:  and  the  question  of 
citizenship,  which  might  become  material 
as  an  element  of  jurisdiction  in  a  court  of 
the  United  States  when  the  proceeding  is 
oending  in  it,  is  obviated  by  treating  the 
intervention  of  the  stranger  to  the  action 
in  his  ■  own  interest  as  what  Mr.  Justice 
Story  calls  in  Clarke  v.  Mathewson.  12  Pet. 
164,  9  L.  Ed.  1041,  a  dependent  bill."  Gum- 
bel V.  Pitkin,  124  U.  S.  131,  144,  31  L.  Ed. 
374;  Krippendorf  v.  Hyde,  110  U.  S.  276, 
283,  25  L.   Ed.  145. 

"So  the  equitable  powers  of  courts  of 
law  over  their  own  process,  to  prevent 
abuses,  oppression,  and  injustice,  are  in- 
herent and  equally  extensive  and  efficient, 
as  is  also  their  power  to  protect  their  own 


jurisdiction  and  officers  in  the  possession 
of  property  that  is  in  the  custody  of  the 
law.  Buck  V.  Colbath,  3  Wall.  334,  18  L. 
Ed.  257:  Hagan  v.  Lucas,  10  Pet.  400,  9  L. 
Ed.  470."  Gumbel  v.  Pitkin,  124  U.  S.  131, 
144,  31  L.  Ed.  374. 

Where  a  corporate  defendant  admitted, 
in  a  suit  to  foreclose  a  mortgage  on  its 
property  that  it  was  a  citizen  of  a  state 
which  gave  the  federal  court  jurisdiction 
of  the  foreclosure  suit,  and  after  the  de- 
cree of  foreclosure,  attacks  the  decree 
upon  the  ground  that  the  federal  court 
was  without  jurisdiction,  as  he  was  a  cit- 
izen of  the  same  state  with  the  plaintiff, 
the  court  has  power  to  protect  its  decree 
as  against  any  action  which  such  litigant 
may  take  in  any  state  court.  Riverdale 
Cotton  Mills  V.  Alabama,  etc.,  Mfg.  Co., 
198  U.   S.  188,  49   L.  Ed.   1008. 

In  Julian  v.  Central  Trust  Co.,  193  U.  S 
93.  48  L.  Ed.  629.  after  a  suit  in  a  federal 
court  for  foreclosure  of  a  mortgage  re- 
sulting in  decree,  sale,  confirmation  and 
delivery  of  possession  to  the  purchaser,  a 
state  court  attempted  to  subject  the  prop- 
erty to  a  judgment  rendered  in  that  court 
against  the  mortgagor  on  a  cause  of  ac- 
tion arising  subsequently  to  the  delivery 
of  possession  under  the  foreclosure  pro- 
ceedings. It  was  held  within  the  compe- 
tency of  the  federal  court  to  restrain  the 
action  in  the  state  court  in  order  to  pro- 
tect the  title  it  had  conveyed  by  the  fore- 
closure proceedings.  In  the  opinion  it 
was  said:  "If  the  sheriff  is  allowed  to  sell 
the  very  property  conveyed  by  the  federal 
decree,  such  action  has  the  effect  to  annul 
and  set  it  aside,  because  in  the  view  of  the 
state  court  it  was  ineffectual  to  pass  the  title 
to  the  purchaser.  In  such  case  we  are  of 
opinion  that  a  supplemental  bill  may  be 
filed  in  the  original  suit  with  a  view  to 
protecting  the  prior  jurisdiction  of 
the  federal  court  and  to  render  ef- 
fectual its  decree.  *  *  *  'In  such  cases 
where  the  federal  court  acts  in  aid  of  its 
own  jurisdiction  and  to  render  its  decree 
effectual,  it  may,  notwithstanding  §  720, 
Rev.  Stat.,  restrain  all  proceedings  in  a 
state  court  which  would  have  the  effect 
of  defeating  or  impairing  its  jurisdiction.'" 
Riverdale  Cotton  Mills  v.  Alabama,  etc 
IMfg.  Co.,  198  U.  S.  188,  195,  49  L.  Ed.  1008. 

8.  Proceedings  to  enforce  forthcoming 
bond.— Reilly  v.   Golding,  10   Wall.   56,   19 
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(h)  Suits  by  or  against  Receivers. — Where  a  federal  court  takes  property 
into  its  possession  by  a  receiver,  it  may  entertain  jurisdiction  of  suits  by  the 
receiver  to  accompHsh  the  end  sought  and  directed  by  a  suit  in  which  the  ap- 
pointment was  made,!^  or  of  suits  against  the  receiver,  or  the  property  in  his 
hands, i<^  without  regard  to  the  citizenship  of  the  parties. 

(i)  Suits  zinth  Respect  to  Property  in  Custody  of  Court. — It  is  well  settled 
that  where  property  is  in  the  actual  possession  of  a  court,  this  draws  to  it  the 
right  to  decide  upon  conflicting  claims  to  its  ultimate  possession  and  control,  and 
where  assets  are  in  the  course  of  administration,  all  persons  entitled  to  partic- 
ipate may  come  in,  under  the  jurisdiction  acquired  between  the  original  parties, 
by  ancillary  or   supplemental  proceedings,    even    though    jurisdiction  would    be 


L.  Ed.  858.  See,  generally,  the  title 
FORTHCOMING  AND  DELIVERY 
BONDS. 

By  the  practice  of  the  courts  of  Louisi- 
ana,* a  practice  which  has  been  adopted  in 
the  circuit  court  in  that  district,  the  mode 
of  proceeding  in  an  attachment  suit  against 
a  surety  on  a  forthcoming  bond  given  to 
obtain  a  release  of  property  attached,  is 
by  rule  to  show  cause;  and  this  proceeding 
being  merely  incidental  to  the  original 
suit,  a  jurisdiction  existing  in  such  suit 
will  not  cease,  because  the  parties  to  the 
rule  are  citizens  of  the  same  state.  Espe- 
cially is  this  true  where  the  defendant  in 
the  rule  has  appeared  and  answered  on 
merits,  and  the  case  has  gone  to  judgment. 
Reilly  v.  Golding,  10  Wall.  56,  19  L.  Ed. 
858. 

9.  Suits  by  receiver. — Pope  v.  Louisville, 
etc.,  R.  Co..  173  U.  S.  573,  577,  43  L.  Ed. 
814;  Blair  v.  Chicago,  201  U.  S.  400,  402, 
50  L.  Ed.  801;  Gableman  v.  Peoria,  etc.,  R. 
Co..  179  U.  S.  335,  342,  45  L.  Ed.  220; 
Krippendorf  v.  Hyde.  110  U.  S.  276,  25  L. 
Ed.  145;  White  v.  Ewing,  159  U.  S.  36, 
37,  40  L.  Ed.  67;  In  re  Tyler,  149  U.  S. 
164,  181.  37  L.  Ed.  689:  Rouse  v.  Letcher, 
156  U.  S.  47,  49,  31  L.  Ed.  341;  Gregory  v. 
Van  Ee,  160  U.  S.  643,  40  L.  Ed.  566;  Carey 
V.  Houston,  etc.,  R.  Co.,  161  U.  S.  115,  40 
L.  Ed.  638;  Minnesota  Co.  v.  St.  Paul  Co., 
2  Wall.  609,  632,  17  L.  Ed.  886;  Morgan's 
etc..  Steamship  Co.  v.  Texas  Cent.  R.  Co., 
137  U.  S.  171,  34  L.  Ed.  625.  See,  generally, 
the  title   RECEIVERS. 

As  the  judgments  recovered  are  payable 
from  the  property  or  funds  in  the  course  of 
administration,  the  actions  may  be  re- 
garded as  ancillary  in  the  sense  of  subordi- 
nation to  such  administration.  Gableman  v. 
Peoria,  etc.,  R.  Co.,  179  U.  S.  335,  342,  45 
L.  Ed.  220. 

When  an  action  or  suit  is  commenced  by 
a  receiver,  appointed  by  a  circuit  court,  to 
accomplish  the  ends  sought  and  directed 
by  the  suit  in  which  the  appointment  was 
made,  such  action  or  suit  is  regarded  as  an- 
cillary so  far  as  the  jurisdiction  of  the  cir- 
cuit court  as  a  court  of  the  United  States 
is  concerned.  Pope  v.  Louisville,  etc.,  R. 
Co.,  173    U.  S.  573,  577,  43  L.  Ed.  814. 

Ancillary  bills  by  the  receivers  are  main- 
tainablf  in  aid  of  the  court's  jurisdiction  to 
settle  controversies  as  to  the  property 
which   is  to  be  administered  and  disposed 


of  under  the  orders  and  decree  of  the 
court.  Blair  v.  Chicago,  201  U.  S.  400,  402. 
50  L.  Ed.  801. 

If  property  has  been  taken  illegally  from; 
the  custody  of  the  receiver,  it  is  clear  that 
the  court  has  not  lost  thereby  the  jurisdic- 
tion over  the  property,  or  the  right  to  de- 
termine where  it  shall  go;  so  far  as  that 
right  is  involved  in  that  suit.  Minnesota 
Co.  V.  St.  Paul  Co.,  2  Wall.  609,  632,  17  L. 
Ed.  886. 

Suit  by  receiver  to  remove  cloud  from 
title. — Where  the  attitude  and  claims  of  a 
city  cast  a  cloud  upon  the  title  to  street 
railway  property  which  is  in  the  hands  of 
the  receivers  to  be  administered  under  the 
orders  of  the  court,  the  receivers  may,  with 
the  authority  of  the  court,  proceed  by  an- 
cillary bill  to  protect  the  jurisdiction  and 
right  to  administer  the  property,  and  to  de- 
termine the  validity  of  the  claims  of  the 
parties  which  cast  a  cloud  upon  the  fran- 
chises and  rights  claimed  by  the  companies 
and  the  receivers,  and  in  such  case  it  was 
proper  to  grant  an  injunction  until  the 
rights  of  the  parties  could  be  determined. 
Blair  v.  Chicago,  201  U.  S.  400,  449,  50  L- 
Ed.  801. 

10.  Action  against  receiver  or  property 
in  receiver's  hands. — Bvers  v.  McAuIey, 
149  U.  S.  608,  618,  37  L.  Ed.  867;  Minne- 
sota Co.  V.  St.  Paul  Co..  2  Wall.  609,  632, 
17  L.  Ed.  886. 

When  the  federal  court  takes  property 
into  its  custody,  as  it  does  sometimes  by  a 
receiver,  it  may  entertain  jurisdiction  of 
claims  against  that  property  in  favor  of 
citizens  of  the  same  state  as  the  receiver, 
or  either  of  the  parties.  But  that  is  an  an- 
cillary jurisdiction;  it  is  in  aid  of  that 
which  it  has  acquired  by  virtue  of  the  seiz- 
ure of  the  property,  and  in  order,  it  having 
possession,  that  it  may  make  final  dispo- 
sition of  the  property.  Possession  of  the 
res  draws  to  the  court  having  possession 
all  controversies  concerning  the  res.  Byers 
V.  McAuley,  149  U.  S.  608,  618.  37  L.  Ed. 
867. 

If  property  is  in  the  hands  of  the  re- 
ceiver of  the  circuit  court,  nothing  can  be 
plainer  than  that  any  litigation  for  its  pos- 
session must  take  place  in  that  court,  with- 
out regard  to  the  citizenship  of  the  parties. 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609, 
632,  17  L.  Ed.  886. 
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lacking  if  such  proceedings  had  been  originally  and  independently  prosecuted. ^^ 
But  if  the  property  is  not  actually  in  the  custody  or  control  of  the  court,  it  has 
no  jurisdiction  of  an  ancillary  suit  with  respect  thereto. '^'■^ 

(j)  Motion  against  Marshal  for  Money  Collected. — x\  motion  against  a  United 
States  marshal  to  recover  money  collected  by  him  under  execution,  with  dam- 
ages, is  a  proceeding  ancillary  to  that  in  which  the  execution  is  issued,  and  of 
which  federal  courts  have  jurisdiction  irrespective  of  the  citizenship  of  the 
parties. ^3 

(k)  Creditors'  Suits. — Where  a  creditor's  bill  is  brought  in  the  United  States 
circuit  court,  on  behalf  of  the  complainants  and  all  other  creditors  choosing  to 
come  in  and  share  the  expense  of  the  litigation,  the  court  has  jurisdiction  if 
the  original  parties  were  citizens  of  different  states,  although  other  creditors 
come  in  under  the  bill  who  are  citizens  of  the  same  state  as  the  defendant,  as  such 
a  proceeding  is  ancillary  to  the  jurisdiction  acquired  between  the  original  parties. ^^ 


11.  Determination  of  questions  relating 
to  property  in  custody  of  court. — Rouse  v. 
Letcher,  156  U.  S.  47,  49,  31  L.  Ed.  341; 
Morgan's,  etc..  Steamship  Co.  v.  Texas 
Cent.  R.  Co.,  137  U.  S.  171,  301,  34  L.  Ed. 
625;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. 
609,  17  L.  Ed.  886;  People's  Bank  v.  Cal- 
houn. 102  U.  S.  256,  26  L.  Ed.  101;  Krip- 
pendorf  v.  Hyde,  110  U.  S.  276,  25  L.  Ed. 
145. 

In  a  foreclosure  suit,  the  circuit  court, 
having  jurisdiction  of  the  subject  matter 
and  the  parties,  appointed  a  receiver,  who, 
pursuant  to  its  orders,  took  possession  of 
the  mortgaged  road.  In  an  action  between 
other  parties,  subsequently  brought  in  a 
state  court,  an  attachment  was  sued  out 
and  levied  upon  the  road.  Pending  an  appli- 
cation thereupon  made  to  the  circuit  court, 
to  restrain  the  plaintiff  from  further  pro- 
ceeding with  his  attachment,  he  and  the  de- 
fendant to  the  action  consented  to  its  re- 
moval to  the  circuit  court,  where,  upon  a 
finding  that  the  road  was  not,  at  the  date 
of  the  levy  of  the  attachment,  the  property 
of  that  defendant,  the  writ  was  dismissed. 
Held,  that  the  circuit  court  had  the  right 
to  determine  upon  the  conflicting  claims  to 
the  possession  of  the  road,  and  that  the 
parties  to  the  action,  by  consenting  to 
transfer  it,  did  no  more,  in  effect,  than  that 
court  might  have  compelled  them  to  do. 
People's  Bank  i:  Calhoun,  102  U.  S.  256,  26 
L.  Ed.  101. 

Where  a  sentence  of  condemnation  has 
been  finally  pronounced,  in  a  case  of 
seizure,  this  court,  as  an  incident  to  the 
possession  of  the  principal  cause,  has  a 
right  to  proceed  to  decree  a  distribution 
of  the  proceeds,  according  to  the  terms 
prescribed  by  law;  and  it  is  a  familiar  prac- 
tice to  institute  proceedings  for  the  pur- 
pose of  such  distribution  whenever  a  doubt 
occurs  as  to  the  rights  of  the  parties,  who 
are  entitled  to  share  in  the  distribution. 
McLane  v.  United  States,  6  Pet.  404,  8  L. 
Ed.  443. 

Questions  arising  after  termination  of 
principal  suit. — The  doctrine  that,  after  a 
decree  which  disposes  of  a  principal  sub- 
ject of  litigation  and  settles  the  right  of 
the  parties  in  regard  to  that  matter,  there 
may  subsequently  arise  important  matters 


requiring  the  judicial  action  of  the  court 
•in  relation  to  the  same  property  and  some 
of  the  same  rights  litigated  in  the  main 
suit,  making  necessary  substantive  and  im- 
portant orders  and  decrees  in  which  the 
most  material  rights  of  the  parties  may  be 
passed  upon  by  the  court  and  in  such  cases 
the  jurisdiction  of  the  court  may  be  in- 
voked by  supplemental  bill  or  bill  in  the 
nature  of  a  supplemental  bill,  irrespective 
of  the  citizenship  of  the  parties.  Julian  v. 
Central  Trust  Co.,  193  U.  S.  93,  113,  48  L. 
Ed.  629;  Freeman  v.  Howe,  24  How.  450, 
16  L.   Ed.  749. 

12.  Property  not  in  custody  of  court. — 
Stiilman  v.  Combe,  197  U.  S.  436,  440,  49 
L.    Ed.   822. 

The  parties  to  a  suit  to  try  title  to  land 
which  had  been  occupied  by  the  United 
States,  but  not  paid  for  by  it,  agreed  to 
unite  in  perfecting  the  title  in  one  of  the 
claimants,  in  order  that  the  government 
might  purchase  and  pay  for  the  property. 
This  they  did,  under  an  agreement  that  the 
money  received  by  the  claimant  in  whom 
the  title  was  decreed  should  be  deposited 
m  a  bank,  and  the  rights  of  the  several 
claimants  thereto  determined  by  aribi- 
trators,  named  in  the  agreement.  One  of 
the  arbitrators  ,named  died  before  the 
money  was  paid  over,  and  another  re- 
fused to  act,  and  the  claimants  who  re- 
covered the  judgment  were  attempting,  it 
was  alleged,  to  defeat  the  arbitration,  and 
to  appropriate  the  entire  sum  to  his 
own  use.  It  was  held,  that  the  federal 
courts  had  no  jurisdiction  of  a  bill  by  the 
other  claimants  to  obtain  a  distribution  of 
the  fund  by  the  court,  on  the  ground  that 
it  was  ancillary  to  the  suit  to  try  title. 
Stiilman  v.  Combe,  197  U.  S.  436,  440,  49 
L.  Ed.  822. 

13.  Motion  against  marshal  to  recover 
money  collected. — Gwin  f.  Breedlove,  2 
How.  29,  11  L.  Ed.  167.  See.  generally,  tha 
title  UNITED  ST.-XTES  M.\RSHALS. 

14.  Creditors'  suits. — Stewart  v.  Dun- 
ham, 115  U.  S.  61,  29  E.  Ed.  329;  White  v. 
Ewing,  159  U.  S.  36,  39,  40  L.  Ed.  67.  See, 
also.  Pope  f.  Louisville,  etc.,  R.  Co.,  173 
U.  S.  573.  43  L.  Ed.  814.  See,  generally,  the 
title   CREDITORS"  SUITS. 

"Such  a  proceeding  would  be  ancillary  to 
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(1)  Preservation  of  Property  to  Meet  Decree. — A  federal  court  has  no  an- 
cillary jurisdiction  of  a  suit  to  preserve  property  to  meet  the  decree  of  another 
federal  court,  where  there  is  no  showing  that  such  action  is  necessary,  and  there 
is  no  privity  of  contract  or  trust  relation  between  the  parties  to  the  second 
suit.15 

(m)  Suits  to  Enjoin  Sale  under  Execution. — A  suit  to  restrain  an  execution 
sale  under  a  federal  judgment,  is  ancillary  to  the  original  suit.i<^ 

(n)  Bill  of  Revivor. — Where  the  court  had  jurisdiction  of  an  original  bill, 
and  the  defendants  appeared  and  defended  the  suit,  a  bill  of  revivor  may  be 
maintained  irrespective  of  the  citizenship  of  the  parties  thereto,  as  it  is  a  mere 
continuance  of  the  original  suit.^^ 

(o)  Bill  of  Review. — A  bill  of  review  is  an  ancillary  proceeding  maintain- 
able in  the  federal  courts  without  regard  to  the  citizenship  of  the  parties. ^^ 

(3)  Proceedings  Ancillary  tO'  Original  Suit  against  State. — Where  a  federal 
court  has  obtained  jurisdiction  of  a  suit  against  a  state,  by  the  state's  consent 


the  jurisdiction  acquired  between  the  orig- 
inal parties,  and  it  would  be  merely  a 
matter  of  form  whether  the  new  parties 
should  come  in  as  co-complainants,  or  be- 
fore a  master,  under  a  decree  ordering  a 
reference  to  prove  the  claims  of  all  persons 
entitled  to  the  benefit  of  the  decree.  If  the 
latter  course  had  been  adopted,  no  ques- 
tion of  jurisdiction  could  have  arisen.  The 
adoption  of  the  alternative  is,  in  sub- 
stance, the  same  thing."  Stewart  v.  Dun- 
ham, 115  U.  S.  61,  64,  29  L.   Ed.  329. 

Suits  by  receiver  appointed  in  creditor's 
suit. — See  post.  "Suits  by  or  against  Re- 
ceivers,"  VII,   C,   4,   e,    (2),    (h). 

15.  Preservation  of  property  to  meet 
decree.— Raphael  v.  Trask,  194  U.  S.  272, 
278,    48    L.    Ed.    973. 

Where  there  is  no  privity  of  contract  or 
trust  relation  between  the  plaintiff  and  the 
defendant,  a  bill  to  protect  the  plaintiff's 
security  or  to  stay  waste  cannot  be  main- 
tained in  a  federal  court  of  one  state,  as 
ancillary  to  a  bill  of  foreclosure  brought 
by  him  in  federal  court  of  another  state,  in 
the  absence  of  any  showing  that  the  de- 
fendant company  cannot  respond  to  any 
decree  which  may  be  rendered  against  it 
in  the  latter  suit,  especially  where  the  bill 
in  the  former  suit  alleges  that  the  de- 
fendant has  accumulated  a  large  surplus. 
Raphael  v.  Trask,  149  U.  S.  272,  278,  48 
L.  Ed.  973. 

16.  Suit  to  restrain  execution  sale  under 
judgment. — Chicago,  etc.,  R.  Co.  v.  Third 
Nat.  Bank,  134  U.  S.  276.  288.  33  L.  Ed.  900. 

17.  Bill  of  revivor. — Whyte  v.  Gibbes,  20 
How.  541,  542,  15  L.  Ed.  1016;  Clarke  v. 
Mathewson,  12  Pet.  164,  9  L.  Ed.  1041. 

In  the  31st  section  of  the  judiciary  act  of 
1789,  congress  manifestly  treats  the  re- 
vivor of  a  suit,  by  or  against  the  represent- 
atives of  the  deceased  party,  as  a  matter 
of  right,  and  as  a  mere  continuance  of  the 
original  suit;  without  any  distinction  as  to 
the  citizenship  of  the  representative, 
whether  he  belongs  to  the  same  state 
where  the  cause  is  pending  or  to  another 
state.  Clarke  v.  Mathewson,  12  Pet.  164. 
9  L.  Ed.  1041. 

A  bill  was  filed  by  W.,  a  citizen  of  Con- 
necticut, against  M.  and  others,  citizens  of 


Rhode  Island,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Rhode 
Island;  an  answer  was  put  in  to  the  bill, 
and  the  cause  was  referred  to  a  master  for 
an  account;  pending  these  proceedings,  the 
complainant  died;  and  administration  of 
his  effects  was  granted  to  C.  a  citizen  of 
Rhode  Island,  who  filed  a  bill  of  revivor 
in  the  circuit  court.  The  laws  of  Rhode 
Island  do  not  permit  a  person  residing  out 
of  the  state  to  take  out  administration  of 
the  effects  of  a  deceased  person  within 
the  state;  and  make  such  administration 
indispensable  to  the  prosecution  and  de- 
fense of  any  suit  in  the  state,  in  right  of 
the  estate  of  the  deceased.  Held,  that  the 
bill  of  revivor  was  in  no  just  sense  an 
original  suit,  but  was  a  mere  continuation 
of  the  original  suit;  the  parties  to  the 
original  suit  were  citizens  of  different 
states;  and  the  jurisdiction  of  the  court 
completely  attached  to  the  controversy; 
having  so  attached,  it  could  not  be  di- 
vested by  any  subsequent  proceedings; 
and  the  circuit  court  of  Rhode  Island  had 
rightful  authority  to  proceed  to  its  final 
determination.  Clarke  v.  ]\Iathewson,  12 
Pet.    164.   9   L.    Ed.    1041. 

18.  Bill  of  review. — Jones  v.  Andrews, 
10  Wall.  327,  333.  19  L.  Ed.  935;  French  v. 
Hav,  22  Wall.  231.  238,  22  L.  Ed.  799.  See, 
generally,  the  title  BILL  OF  REVIEW, 
vol.  3,  p.  244.  >• 

Where  a  judgment  had  been  obtained  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky,  in  a  suit  brought 
by  a  citizen  of  IMarjdand  against  certain 
persons  in  Kentucky,  and  the  judgment 
was  afterwards  perpetually  enjoined  at 
the  instance  of  the  defendants,  and  a  bill 
was  filed  by  a  citizen  of  Kentucky  against 
the  original  defendants,  who  were  also 
citizens  of  Kentucky,  this  bill  was  prop- 
erly dismissed  by  the  court  for  the  want 
of  jurisdiction,  and  it  was  held  that  the 
circumstance  that  the  complainant  claimed 
that  his  bill  was  one  in  the  nature  of  a 
bill  of  review  of  a  decree  rendered  between 
citizens  of  different  states,  was  not  sufficient 
to  divest  it  of  its  character  of  an  original 
bill.  Wickliffe  v.  Eve,  17  How.  468,  15  L. 
Ed.   163. 
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to  be  sued,  it  may  entertain  jurisdiction  of  an  ancillary  proceeding  to  make  its 
decree  effective,  and  its  jurisdiction  in  such  a  proceeding  is  not  affected  by  the 
provision  of  the  11th  amendment  prohibiting  suits  against  states. ^^ 

f.  Transfer  hctivecn  Circuit  Courts. — Under  certain  circumstances,  suits 
pending  in  one  circuit  court  may  be  transferred  to  the  most  convenient  circuit 
court  in  the  next  adjacent  state. 2<^  The  statute  providing  for  transfer  in  such 
case  was  not  repealed  by  the  act  of  March  3,  1863,  providing  that  the  circuit 
judge  of  one  circuit  may  request  the  judge  of  another  circuit  to  hold  his  court 
during  a  specified  term.^^ 

g.  Jurisdictional  Averments — (1)  General  Rules — (a)  Necessity  for  Aver- 
ment of  Jurisdictional  Facts. — Since  the  jurisdiction  of  the  circuit  court  is  lim- 
ited in  the  sense  that  it  has  none  except  that  conferred  by  the  constitution  and 
laws  of  the  United  States,  and  the  presumption  is  that  a  cause  is  without  its  juris- 
diction unless  the  contrary  affirmatively  appears,  it  is  essential  that  the  facts  which 
give  it  jurisdiction  should  be  distinctively  and  positively  averred  in  the  plead- 
ings or  should  appear  affirmatively  with  equal  distinctness  in  other  parts  of  the 
record. 22 

(b)  Necessity  for  Averments  to  Be  Positiife. — The  jurisdiction  must  appear 
positively  from  the  plaintiff's  pleadings ;  it  is  not  enough  that  it  may  be  argu- 
mentatively  inferred,^^ 

(c)  Judicial  Notice  of  Jurisdictional  Facts. — Where  there  is  no  averment  in 
the  plaintiff's  pleadings  sufficient  to  give  the  court  jurisdiction,  the  court  cannot 


19.  Proceedings  ancillary  to  original 
suit  against  state. — Gunter  v.  Atlantic 
Coast  Line  R.  Co.,  200  U.  S.  273,  292,  50 
L.  Ed.  477.  See,  generally,  the  title 
STATE. 

20.  Transfer  between  circuit  courts. — 
Act  of  Feb.  28,  1839  (5  Stat.  322);  Su- 
pervisors V.  Rogers,  7  Wall.  175,  19  L. 
Ed.   162. 

Congress  has  power  to  transfer  pending 
proceedings  from  one  inferior  court  of  the 
United  States  to  another.  Stuart  v. 
Laird,   1   Cranch  299,  2   L.   Ed.   115. 

21.  Act  providing  for  transfer  not  re- 
pealed.— Supervisors  v.  Rogers,  7  Wall. 
175.  19   L.    Ed.   162. 

22.  Necessity  for  averment  of  facts 
showing  jurisdiction. — Continental  Ins. 
Co.  V.  Rhoads,  119  U.  S.  237,  30  L.  Ed. 
380;  Bushnell  v.  Kennedy,  9  Wall.  387, 
390,  19  L.  Ed.  736;  Turner  v.  Bank,  4 
Dall.  8,  1  L.  Ed.  718;  Brown  v.  Keene,  8 
Pet.  112,  8  L.  Ed.  885;  Robertson  v.  Cease. 
97  U.  S.  646,  24  L.  Ed.  1057;  Hanford  v. 
Davies,  163  U.  S.  273,  41  L.  Ed.  157;  An- 
derson V.  Watt,  138  U.  S.  694,  708,  34  L. 
Ed.'  1078;  Kennedy  v.  Bank,  8  How.  586, 
12  L.  Ed.  1209;  Scott  v.  Sandford.  19  How. 
393,   15   L.   Ed.    691. 

"Every  suitor  who  brings  an  action  in 
a  court  of  the  United  States  must  aver  in 
his  pleadings  a  state  of  facts  which,  under 
the  national  constitution  and  laws,  gives 
to  the  court  jurisdiction  of  his  suit."  Bush- 
nell V.  Kennedy,  9  Wall.  387,  390,  19  L. 
Ed.  736,  citing  Turner  v.  Bank,  4  Dall.  8,  1 
L.    Ed.   718. 

"It  was  settled  at  a  very  early  day  that 
the  facts  on  which  the  jurisdiction  of  the 
circuit  courts  rest  must,  in  some  form, 
appear  on  the  face  of  the  record  of  all 
suits    prosecuted   before    them.     Turner   v. 


Bank,  4  Dall.  8,  1  L.  Ed.  718;  Bushnell  v. 
Kennedy,  9  Wall.  387,  19  L.  Ed.  736; 
Hornthall  v.  The  Collector.  9  Wall.  560,  19 
L.  Ed.  560;  Ex  parte  Smith,  94  U.  S.  455, 
24  L.  Ed.  165;  Robertson  v.  Cease,  97  U. 
S.  646,  24  L.  Ed.  1057;  Grace  v.  American 
Cent.  Ins.  Co.,  109  U.  S.  278,  27  L.  Ed. 
932;  Bors  v.  Preston,  111  U.  S.  252,  28 
L.  Ed.  419;  Mansfield,  etc.,  R.  Co.  v. 
Swan,  111  U.  S.  379,  28  L.  Ed.  462;  Han- 
cock V.  Holbrook,  112  U.  S.  229,  28  L.  Ed. 
714.  And  it  is  error  for  a  court  to  proceed 
without  its  jurisdiction  is  shown.  Grace 
V.  American  Cent.  Ins.  Co.,  109  U.  S.  278, 
27  L.  Ed.  932;  Thayer  v.  Life  Ass'n,  112 
U.  S.  717,  28  L.  Ed.  864;  Mansfield,  etc., 
R.  Co.  V.  Swan,  111  U.  S.  379,  28  L.  Ed. 
462."  Continental  Ins.  Co.  v.  Rhoads,  119 
U.  S.  237,  239,   30  L.    Ed.  380. 

In  court.s  of  a  special  limited  jurisdiction, 
the  pleadings  must  contain  averments 
which  bring  the  cause  within  the  juris- 
diction of  the  court,  or  the  whole  pro- 
ceedings will  be  erroneous.  United  States 
V.   Clarke,   8   Pet.   436,  8  L.   Ed.    1001. 

Where,  a  tribunal  of  limited  jurisdiction 
is  created  by  congress  to  determine  rights 
of  property,  a  party  seeking  relief  must 
present  for  adjudication  a  case  clearly 
within  the  act,  or  relief  cannot  be  given. 
United  States  v.  Sandoval,  167  U.  S.  278, 
294,  42  L.  Ed.  168;  United  States  v. 
Clarke,  8  Pet.  436,  8  L.  Ed.  1001;  United 
States  V.  Santa  Fe,  165  U.  S.  675,  41  L 
Ed.  874. 

23.  Necessity  for  positive  averments. — 
Continental  Ins.  Co.  v.  Rhoads,  119  U  S 
237.  240,  30  L.  Ed.  380;  Brown  v  Keene 
8  Pet.  112.  8  U.  S.  885;  Robertson  v 
Cease,  97  U.  S.  646,  24  L.  Ed.  1057;  Han- 
ford V.  Davies,  163  U.  S.  273,  41  L.  Ed. 
157;  Anderson  v.  Watt,  138  U.  S.  694  702 
34  L.   Ed.    1078. 
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take  jurisdiction  merely  because  it  has  judicial  notice  of  facts  which  would  have 
given  it  jurisdiction  had  they  been  properly  pleaded  by  the  plaintiff.^* 

(2)  Suits  Arising  under  Constitution,  Lazvs  or  Treaties — (a)  Necessity  for 
and  Sufficiency  of  Averments — aa.  General  Rule. — In  order  for  a  suit  to  be 
cognizable  in  the  federal  courts  upon  the  ground  that  it  arises  under  the  con- 
stitution or  laws  of  the  United  States  it  must  appear  from  the  plaintiff's  plead- 
ing, by  a  statement  in  legal  and  logical  form,  such  as  is  required  in  good 
pleading,  that  the  suit  is  one  which  really  and  substantially  involves  a  dispute  or 
controversy  as  to  a  right  which  depends  on  the  construction  of  the  constitution 
or  some  law  or  treaty  of  the  United  States. ^^    If  the  allegation  is  so  palpably 


24.  Judicial  notice  of  jurisdictional 
facts. — Mountain  View  Min.,  etc.,  Co.  v. 
McFadden.  180  U.  S.  533,  535,  45  L.  Ed. 
656.  See,  also,  Mutual  Life  Ins.  Co.  v. 
McGrew,  188  U.  S.  291,  309,  47  L.  Ed.  480; 
Powell  V.  Brunswick  County,  150  U.  S. 
433,  37  L.  Ed.  1134.  See,  generally,  the 
title   JUDICIAL   NOTICE. 

In  Mountain  View  Min.,  etc.,  Co.  v. 
McFadden,  180  U.  S.  533,  535,  45  L.  Ed. 
656,  the  averments  of  the  plaintifif's  plead- 
ing were  not  sufficient  to  give  the  court 
jurisdiction,  but  it  was  contended  that  the 
jurisdiction  could  be  maintained  by  the 
courts  taking  judicial  notice  of  the  fact 
"that  the  Mountain  View  lode  claim  was 
located  upon  what  had  been  or  was  an 
Indian  reservation"  and  "by  the  act  of 
congress  declaring  the  north  half  of  the 
reservation,  upon  which  the  claim  was  lo- 
cated, to  have  been  restored  to  the  public 
domain."  It  was  held  that  the  court  could 
not  take  judicial  notice  of  facts  not  relied 
on  in  the  plaintiff's  pleadings,  and  that  it 
was,    therefore,    without    jurisdiction. 

25.  Necessity  and  sufficiency  of  aver- 
ments.— Western  Union  Tel.  Co.  v.  Ann 
Arbor  R.  Co.,  178  U.  S.  239,  243,  44  L. 
Ed.  1052;  Gold- Washing,  etc.,  Co.  v. 
Keyes,  96  U.  S.  199,  24  L-  Ed.  656;  Black- 
burn V.  Portland  Gold  Min.  Co.,  175  U. 
S.  571,  44  L.  Ed.  276;  Lampasas  v.  Bell, 
180  U  S.  276,  282,  45  L.  Ed.  527;  Press 
Pub.  Co.  V.  Monroe,  164  U.  S.  105,  112, 
41  L.  Ed.  367;  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck.  150  U.  S.  138,  37  L.  Ed. 
1030;  Hanford  v.  Davies,  163  U.  S.  273, 
279,  41  L.  Ed.  157;  Tennessee  v.  Union, 
etc.,  Bank,  152  U.  S.  454,  460,  38  L.  Ed. 
511;  Metcalf  v.  Watertown,  128  U.  S.  586. 
32  L.  Ed.  543;-Filhiol  v.  Maurice,  185  U. 
S.  108,  110,  46  L.  Ed.  827;  Vicksburg 
Waterworks  Co.  v.  Vicksburg,  185  U.  S. 
65,  68,  46  L.  Ed.  808;  Third  Street,  etc., 
R.  Co.  V.  Lewis.  173  U.  S.  457,  460,  43  L. 
Ed.  766;  McCain  v.  Des  Moines,  174  U. 
S.  168,  181,  43  L.  Ed.  936;  Shreveport  v. 
Cole,  129  U.  S.  36,  32  L.  Ed.  589;  New 
Orleans  v.  Benjamin,  153  U.  S.  411.  38  L. 
Ed.  764;  Florida,  etc..  R.  Co.  v.  Bell,  176 
U.  S.  321,  327,  44  L.  Ed.  486:  Arkansas  v. 
Kansas,  etc..  Coal  Co.,  183  U.  S.  185,  188, 
46  L.  Ed.  144;  Oregon,  etc.,  R.  Co.  v. 
Skottowe,  162  U.  S.  490.  40  L.  Ed.  1048; 
American  Sugar  Refin.  Co.  v.  New  Or- 
leans. 181  U.  S.  277,  281.  45  L.  Ed.  859; 
Shoshone  Min.  Co.  v.  Rutter,  177  U.  S. 
.505,  507,  44   L.   Ed.   864;   Chicago,   etc.,   R. 


Co.  V.  Martin,  178  U.  S.  245,  248,  44  L. 
Ed.  1055;  Gableman  v.  Peoria,  etc.,  R.  Co., 
179  U.  S.  335,  339,  45  L.  Ed.  220;  Under- 
ground Railroad  v.  New  York  City,  193 
U.  S.  416,  422.  48  L.  Ed.  733;  Defiance 
Water  Co.  v.  Defiance,  191  U.  S.  184,  48 
L.  Ed.  140;  Minnesota  v.  Northern  Se- 
curities Co.,  194  U.  S.  48,  65,  48  L.  Ed. 
870;  Arbuckle  v.  Blackburn.  191  U.  S.  405, 
413,  48  L.  Ed.  239;  Banker's  Mut.  Casu- 
alty Co.  V.  Minneapolis,  etc.,  R.  Co.,  193 
U.  S.  371,  381,  48  L.  Ed.  484;  Starin  v. 
New  York,  115  U.  S.  248,  29  L.  Ed.  388; 
Spencer  v.  Duplan  Silk  Co.,  191  U.  S. 
526,  530-  48  L.  Ed.  287;  Muse  v.  Arling- 
ton Hotel  Co.,  168  U.  S.  430,  42  L.  Ed. 
531;  Montana  Catholic  Missions  v.  Mis- 
soula County,  200  U.  S.  118,  126,  50  L.  Ed. 
398;  Chrystal  Springs,  etc.,  Co.  v.  Los 
Angeles,  177  U.  S.  169.  44  L.  Ed.  720; 
Boston,  etc.,  Min.  Co.  v.  Montana  Ore.  etc., 
Co.,  188  U.  S.  632,  47  L.  Ed.  626;  Boston, 
etc.,  Min.  Co.  v.  Montana  Ore,  etc.,  Co., 
188  U.  S.  632,  645,  47  L.  Ed.  626;  Boston, 
etc.,  Min.  Co.  v.  Chile  Gold  Min.  Co..  188 
U.  S.  645,  47  L.  Ed.  634;  Robinson  v.  An- 
derson, 121  U.  S.  522,  30  L.  Ed.  1021;  Fil- 
hiol  V.  Torney,  194  U.  S.  356.  360,  48  L. 
Ed.  1014;  Pacific  Electric  R.  Co.  v.  Los 
Angeles.  194  U.  S.  112,  118,  48  L.  Ed.  896; 
Chappell  V.  Waterworth,  155  U.  S.  102, 
39  L.  Ed.  85;  Postal  Tel.  Cable  Co.  v. 
Alabama,  155  U.  S.  482.  39  L.  Ed.  231; 
United  States  v.  American  Bell  Tel.  Co., 
159  U.  S.  548,  40  L.  Ed.  255;  Texas  & 
Pac.  R.  Co.  V.  Cody.  166  U.  S.  606,  41 
L.  Ed.  1132;  Pratt  v.  Paris  Gas  Light,  etc., 
Co.,  168  U.  S.  255,  42  L.  Ed.  458;  Walker 
V.  Collins.  167  U.  S.  57,  42  L.  Ed.  76:  Saw- 
yer V.  Kochersperger,  170  U.  S.  303,  42 
L.  Ed.  1046;  Ex  parte  Smith,  94  U.  S.  455, 
24  L.  Ed.  165;  Leather  Manufacturers' 
Bank  v.  Cooper.  120  U.  S.  778,  781,  30  L. 
Ed.  816:  Central  R.  Co.  v.  Mills,  113  U. 
S.  249.  257,  28  L.  Ed.  949;  Joy  v.  St.  Louis, 
201  U.  S.  332.  341,  50  L.  Ed.  776:  Devine 
V.  Los  Angeles,  202  U.  S.  313,  333,  50  L. 
Ed.  1046:  Carson  v.  Dunham,  121  U.  S. 
421,  30  L.  Ed.  992;  Borgmeyer  v.  Idler. 
159  U.  S.  408,  412,  40  L.  Ed.  199;  Empire 
State-Idaho  Min.,  etc..  Co.  v.  Hanley,  198 
U.    S.   292,  298,   49   L.    Ed.    1056. 

"The  rule  is  settled  that  a  case  does  not 
arise  under  the  constitution  or  laws  of  the 
United  States  unless  it  appears  from 
plaintiff's  own  statement,  in  the  outset, 
that  some  title,  right,  privilege  or  im 
munity    on    which    recovery    depends    will 
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unfounded  that  it  constitutes  not  even  a  color   for  the  jurisdiction  of  the  cir- 
cuit court,  the  court  should  dismiss  the  bill.^*^ 

bb.  Federal  Question  First  Raised  by  Defendant. — The  fact  that  the  defend- 
ant sets  up  a  defense  arising  under  the  constitution  and  laws  of  the  United 
States  is  not  sufficient  to  confer  jurisdiction.-" 


be  defeated  by  one  construction  of  the 
constitution  or  laws  of  the  United  States, 
or  sustained  by  the  opposite  construction. 
Gold-Washing,  etc.,  Co.  v.  Keyes,  96  U. 
S.  199,  24  L.  Ed.  656;  Starin  v.  New  York, 
115  U.  S.  248,  29  L.  Ed.  388;  New  Orleans 
V.  Benjamin.  153  U.  S.  411,  38  L.  Ed.  764; 
Blackburn  v.  Portland  Gold  Min.  Co.,  175 
U.  S.  571,  44  L.  Ed.  276;  Shoshone  Min. 
Co.  z:  Rutter,  177  U.  S.  505,  44  L.  Ed.  864." 
Bankers'  Mut.  Casualty  Co.  v.  ]\Iinneap- 
olis,  etc.,  R.  Co.,  192  U.  S.  371,  385,  48  L. 
Ed.  484. 

Where  jurisdiction  is  claimed  on  ac- 
count of  the  subject  matter  of  the  action, 
and  not  on  account  of  the  citizenship  of 
the  parties,  it  is  incumbent  on  the  plain- 
tifif  to  show,  in  his  pleadings  or  otherwise, 
that  his  action  arose  under  the  laws  of  the 
United  States,  and  if  he  fails  to  do  so,  the 
court  has  no  jurisdiction,  although  he 
claims  title  through  such  laws,  but  not 
that  his  title  in  that  respect  is  disputed. 
Ex  parte  Smith,  94  U.  S.  455,  24  L.  Ed. 
165. 

If  the  plaintiff  claims  that  his  suit  is 
one  arising  under  a  revenue  law,  he  must 
show  it  in  his  pleadings,  or  otherwise.  Ex 
parte  Smith,  94  U.  S.  455,  456,  24  L.  Ed. 
165. 

Averments  must  be  positive. — "It  is 
well  settled  that,  as  the  jurisdiction  of  the 
circuit  court  of  the  United  States  is  lim- 
ited in  the  sense  that  it  has  no  other  juris- 
diction than  that  conferred  by  the  consti- 
tution and  laws  of  the  United  States,  the 
presumption  is  that  a  cause  is  without  its 
jurisdiction  unless  the  contrary  affirma- 
tively appears;  and  that  it  is  not  sufficient 
that  jurisdiction  may  be  inferred  argu- 
mentatively  from  averments  in  the  plead- 
ings, but  the  averments  should  be  posi- 
tive. Brown  v.  Keene,  8  Pet.  112,  8  L.  Ed. 
885;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278.  27  L.  Ed.  932.  and  authori- 
ties cited.  These  principles  have  been  ap- 
plied in  cases  where  the  jurisdiction  of 
the  circuit  court  was  invoked  upon  the 
ground  of  diverse  citizenship.  But  they 
are  equally  applicable  where  its  original 
jurisdiction  of  a  suit  between  citizens  of 
the  same  state  is  invoked  upon  the 
ground  that  the  suit  is  one  arising  under 
the  constitution  or  laws  of  the  United 
States."  Hanford  v.  Davies.  163  U.  S. 
273,  279,  41  L.   Ed.  157. 

Legal  construction  of  pleading  to  be 
adopted. — "The  question  whetlier  a  party 
claims  a  right  under  the  constitution  or 
laws  of  the  United  States  is  to  be  ascer- 
tained by  the  legal  construction  of  its 
own  allegations,  and  not  by  the  effect  at- 
tributed   to    those    allegations    by    the    ad- 
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verse  party."  Tennessee  v.  Union,  etc.. 
Bank,  152  U.  S.  454.  460,  38  L.  Ed.  511; 
Central  R.  Co.  v.  Mills,  113  U.  S.  249,  28 
L.   Ed.  949. 

"Even  under  the  act  of  1875,  the  juris- 
diction of  the  circuit  court  of  the  United 
States  could  not  be  sustained  over  a  suit 
originally  brought  in  that  court,  upon  the 
ground  that  the  suit  was  one  arising  under 
the  constitution,  laws  or  treaties  of  the 
United  States,  unless  that  appeared  in  the 
plaintiff's  statement  of  his  own  claim. 
This  was  distinctly  adjudged,  and  the  rea- 
sons clearly  stated,  in  Metcalf  v.  Water- 
town,  128  U.  S.  586,  32  L.  Ed.  543."  Ten- 
nessee v.  Union,  etc..  Bank,  152  U.  S.  454, 
460.   .38    L.   Ed.    511. 

Under  the  act  of  August  13,  1888,  c. 
866,  25  Stat.  434,  "the  circuit  court  of  the 
United  States  has  no  jurisdiction,  either 
original  or  by  removal  from  a  state  court, 
of  a  suit  as  one  arising  under  the  consti- 
tution, laws  or  treaties  of  the  United 
States,  unless  that  appears  by  the  plain- 
tiff's statement  to  be  a  necessary  part  of 
his  claim.  Tennessee  v.  Union,  etc..  Bank, 
152  U.  S.  454,  38  L.  Ed.  511;  Metcalf  v. 
Watertown,  128  U.  S.  586,  32  L.  Ed.  543; 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
]50  U.  S.  138,  37  L.  Ed.  1030."  Third 
Street,  etc.,  R.  Co.  v.  Lewis,  173  U.  S.  457, 
460,  43   L.  Ed.  766. 

Zo.  Dismissal  where  allegations  un- 
founded.— McCain  v.  Des  Moines,  174  U. 
S.  168,  181,  43  L.  Ed.  936;  Barney  v.  New 
York  City,  193  U.  S.  430,  48  L.  Ed.  737; 
Minnesota  v.  Northern  Securities  Co.,  194 
U.    S.    48,   65,   48    L.    Ed.    870. 

The  statute  is  peremptory  in  this  par- 
ticular, and  requires  the  court  to  dismiss 
the  case  whenever  at  any  time  it  shall  ap- 
pear that  its  jurisdiction  has  been  improp- 
erly invoked.  Excelsior  Wooden  Pipe  Co. 
V.  Pacific  Bridge  Co.,  185  U.  S.  282,  287, 
46  L.  Ed.  910. 

27.  Federal  question  first  raised  by  de- 
fendants pleadings. — Metcalf  v.  Water- 
town,  128  U.  S.  586.  589,  32  L.  Ed.  543; 
Colorado  Cent.  Consol.  Min.  Co.  tj.  Turck, 
150  U.  S.  138,  37  L.  Ed.  1030;  Florida, 
etc.,  R.  Co.  V.  Bell.  176  U.  S.  321,  327,  44 
L.  Ed.  486;  Press  Pub.  Co.  v.  Monroe, 
164  U.  S.  105,  112,  41  L.  Ed.  367. 

Where  the  original  jurisdiction  of  a 
circuit  court  of  the  United  States  is  in- 
voked upon  the  sole  ground  that  the  de- 
termination of  the  suit  depends  upon  some 
question  of  a  federal  nature,  it  must  ap- 
pear, from  the  declaration  or  the  bill  of 
the  party  suing,  that  the  suit  is  of  that 
character;  in  other  words,  it  must  appear, 
in  that  class  of  cases,  that  the  suit  was  one 
of  which  the  circuit  court,  at  the  time  its 
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cc.  Averment  by  Plaintiff  That  Defense  Will  Raise  Federal  Qucstian. — A 
suggestion  of  one  party,  that  the  other  will  or  may  set  up  a  claim  under  the  con- 
stitution or  laws  of  the  United  States,  does  not  make  the  suit  one  arising  under 
that  constitution  or  those  laws,^^  even  though  the  plaintiff  in  his  original  plead- 


jurisdiction  is  invoked,  could  properly  take 
cognizance.  If  it  does  not  so  appear,  then 
the  court,  upon  demurrer,  or  motion,  or 
upon  its  own  inspection  of  the  pleading, 
must  dismiss  the  suit;  just  as  it  would 
remand  to  the  state  court  a  suit  which  the 
record,  at  the  time  of  removal,  failed  to 
show  was  within  the  jurisdiction  of  the 
circuit  court.  It  cannot  retain  it  in  order 
to  see  whether  the  defendant  may  not 
raise  some  question  of  a  federal  nature 
upon  which  the  right  of  recovery  will  fi- 
nally depend;  and  if  so  retained,  the  want 
of  jurisdiction,  at  the  commencement  of 
the  suit,  is  not  cured  by  an  answer  or 
plea  which  may  suggest  a  question  of  that 
kind.  Metcalf  v.  Watertown,  128  U.  S. 
586,  589,  32  L.  Ed.  543;  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138, 
143,  37  L.  Ed.  1030;  Florida,  etc.,  R.  Co. 
V.   Bell,   176  U.   S.   321,   327,   44   L.   Ed.  486. 

Cases  removed  from  state  courts. — ^"It 
has  been  often  decided  by  this  court  that 
a  suit  may  be  said  to  arise  under  the  con- 
stitution or  laws  of  the  United  States, 
within  the  meaning  of  that  act,  even  where 
the  federal  question  upon  which  it  depends 
is  raised,  for  the  first  time  in  the  suit,  by 
the  answer  or  plea  of  the  defendant.  But 
these  were  removal  cases,  in  each  of  which 
the  grounds  of  federal  jurisdiction  were 
disclosed  either  in  the  pleadings,  or  in  the 
petition  or  affidavit  for  removal;  in  other 
words,  the  case,  at  the  time  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States  attached,  by  removal,  clearly  pre- 
sented a  question  or  questions  of  a  federal 
nature.  Railroad  Co.  v.  Mississippi,  102 
U.  S.  135.  26  L.  Ed.  96;  Ames  v.  Kansas, 
111  U.  S.  449,  462,  28  L.  Ed.  482;  Pacific 
Railroad  Removal  Cases,  115  U.  S.  1,  11, 
29  L.  Ed.  319;  Southern  Pac.  R.  Co.  v. 
California.  118  U.  S.  109,  112,  30  L.  Ed. 
103."  M*ccalf  V.  Watertown,  128  U.  S. 
586,  589,  32  L.  Ed.  543;  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138, 
143,  37  L.  Ed.  1030. 

But  under  §  1  of  the  act  of  March  3, 
1887,  as  corrected  by  the  act  of  August 
13,  1888,  24  Stat.  552;  25  Stat.  433  the 
test  of  the  right  of  removal  is  that  the 
case  must  be  one  over  which  the  circuit 
court  might  have  exercised  original  juris- 
diction. Boston,  etc.,  Min.  Co.  v.  Montana 
Ore,  etc.,  Co.,  188  U.  S.  632,  640,  47  L. 
Ed.  626;  Third  Street,  etc.,  R.  Co.  o. 
Lewis,  173  U.  S.  457,  43  L.  Ed.  766;  Bos- 
ton, etc.,  Min.  Co.  v.  Montana  Ore  Co., 
188  U  S.  645.  47  L.  Ed.  634;  Boston,  etc., 
Min.  Co.  V.  Chile  Gold  Min.  Co.,  188  U. 
S  645  47  L.  Ed.  634;  Minnesota  v.  North- 
ern Securities  Co.,  194  U.  S.  48,  64,  48 
L.  Ed.  870. 

28.  Suggestion  that  defense  will  arise  un- 
der constitution. — Tennessee  v.  Union,  etc.. 


Bank,  152  U.  S.  454,  464,  38  L.  Ed.  511; 
Florida,  etc.,  R.  Co.  v.  Bell,  176  U.  S.  321, 
330,  44  L.  Ed.  486;  Devine  v.  Los  Angeles, 
202  U.  S.  313,  333,  50  L.  Ed.  1046;  Joy 
V.  St.  Louis,  201  U.  S.  332,  341,  50  L.  Ed. 
776;  Metcalf  v.  Watertown,  128  U.  S. 
586,  589,  32  L.  Ed.  543;  Boston,  etc.,  Min. 
Co.  V.  Montana  Ore,  etc.,  Co.,  188  U.  S. 
632,  47  L.  Ed.  626;  Boston,  etc.,  Min.  Co. 
V.  Montana  Ore.  etc.,  Co.,  188  U.  S.  645, 
47  L.  Ed.  634;  Boston,  etc.,  Min.  Co.  v. 
Chile  Gold  Min.  Co.,  IBS  U.  S.  645,  47  L. 
Ed.  634;  Arkansas  v.  Kansas,  etc.,  Coal 
Co.,  183  U.  S.  185,  46  L.  Ed.  144;  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  150  U.  S. 
138,  143,  37  L.  Ed.  1030;  Third  Street,  etc., 
R.  Co.  V.  Lewis,  173  U.  S.  457,  43  L.  Ed. 
766;  Filhiol  v.  Torney,  194  U.  S.  356,  360,  48 
L.  Ed.  1014;  Robinson  v.  Anderson,  121 
U.  S.  522,  30  L.  Ed.  1021;  Press  Pub.  Co. 
V.  Monroe,  164  U.  S.  105,  112,  41  L.  Ed. 
367;  Chappell  v.  Waterworth,  155  U.  S. 
102,  39  L.  Ed.  85;  Walker  v.  Collins,  167 
U.  S.  57,  42  L.  Ed.  76;  Sawyer  v.  Koch- 
ersperger,  170  U.  S.  303,  42  L.  Ed.  1046. 

"Jurisdiction  in  this  class  of  cases  must 
be  based  upon  the  fact  that  the  case  is 
one  arising  under  the  constitution  or  laws 
of  the  United  States.  If  it  appear  to  be 
such  in  the  plaintiff's  pleading  simply  be- 
cause of  the  allegations  as  to  what  the  de- 
fenses are  on  the  part  of  the  defendant,  if 
when  the  answer  comes  in  it  is  seen  that  no 
defense  in  fact  is  set  up  or  insisted  upon, 
it  is  then  seen  that  no  such  case  exists 
as  stated  in  the  complaint,  and  no  juris- 
diction therefore  exists  to  try  questions 
which  are  not  of  a  kind  coming  within 
the  statute,  and  the  court  should  then  dis- 
miss for  want  of  jurisdiction."  Boston, 
etc.,  Min.  Co.  v.  Montana  Ore,  etc.,  Co., 
188  U.  S.  632,  643,  47  L.  Ed.  626;  Boston, 
etc.,  Min.  Co.  v.  Montana  Ore,  etc.,  Co., 
188  U.  S.  645,  47  L.  Ed.  634;  Boston,  etc., 
Min.  Co.  V.  Chile  Gold  Min.  Co.,  188  U.  S. 
645.  47   L.  Ed.  634. 

"The  cases  hold  that  to  give  the  circuit 
court  original  jurisdiction  the  federal 
question  must  appear  necessarily  in  the 
statement  of  the  plaintiff's  cause  of  ac- 
tion, and  not  as  mere  allegations  of  the 
defense  which  the  defendants  intend  to  set 
up  or  which  they  rely  upon.  Third  Street, 
etc.,  R.  Co.  V.  Lewis,  173  U.  S.  457,  43  L. 
Ed.  766."  Boston,  etc.,  Min.  Co.  v.  Mon- 
tana Ore,  etc.,  Co.,  188  U.  S.  632,  640,  47 
L.  Ed.  626;  Boston,  etc.,  Min.  Co.  v.  Mon- 
tana Ore,  etc.,  Co.,  188  U.  S.  645,  47  L. 
Ed.  634;  Boston,  etc.,  Min.  Co.  v.  Chile 
Gold  Min.  Co..  188  U.  S.  645,  47  L.  Ed. 
634. 

"This  is  so  held  in  Robinson  v.  Ander- 
son. 121  U.  S.  522,  30  L.  Ed.  1021.  In  that 
case  Mr.  Chief  Justice  Waite,  speaking  for 
this  court  and  delivering  its  opinion,  said: 
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ing  answers  the  defense  which  he  alleges  will  be  set  up  by  the  defendant.29 

dd.  Reference  to  Particular  Clause  of  Constitution  Relied  on. — It  is  not  es- 
sential to  the  maintenance  of  the  jurisdiction  of  the  circuit  court  of  a  suit  aris- 
ing under  the  constitution,  that  the  pleadings  should  refer,  in  words,  to  the  par- 
ticular clause  of  the  constitution  relied  on  to  sustain  the  claim  of  immunity  in 
question,  but  only  that  the  essential  facts  averred  must  show,  not  by  inference  or 
argumentatively,  but  clearly  and  distinctively,  that  the  suit  is  one  of  which  the 
circuit   court  is  entitled   to  take  cognizance.-'^ ^ 

ee.    In  Particular  Cases — (aa)     Impairment  of   Obligation  of  Contracts. If 

the  jurisdiction  of  the  federal  certs  is  invoked  upon  the  ground  that  a  state 
law  impairs  the  obligation  of  contracts,  facts  must  be  averred  in  the  plaintiff's 
pleadings  showing  such  violation  or  intended  violation  in  order  to  sustain  the 
jurisdiction.--!    The  circuit  court  cannot  be  given  jurisdiction  by  the  sugo-estion 

152   U.   S.  454,  38   L.   Ed.   511. 

Mr.  Justice  Peckham,  speaking  for  tlie 
court,  in  Boston,  etc.,  Min.  Co.  v.  Mon- 
tana Ore,  etc.,  Co.,  188  U.  S.  632,  47  L. 
Ed.  626,  said:  "It  would  be  wholly  un- 
necessary and  improper  in  order  to  prove 
complainant's  cause  of  action  to  go  into 
any  matters  of  defense  which  the  defend- 
ants might  possibly  set  up,  and  then  at- 
tempt to  rely  on  such  defense,  and  thus, 
if  possible,  to  show  that  a  federal  question 
might  or  probably  would  arise  in  the 
course  of  the  trial  of  the  case.  To  allege 
such  defense  and  then  make  an  answer  to 
It  before  the  defendant  has  the  opportunity 
to  itself  plead  or  prove  its  own  defense 
IS  inconsistent  with  any  known  rule  of 
pleading  so  far  as  we  are  aware,  and  is  im- 
proper. *  *  *  The  rule  is  a  reasonable  and 
just  one  that  the  complainant  in  th^  first 
instance  shall  be  confined  to  a  statement 
of  its  cause  of  action,  leaving  the  defend- 
ant to  set  up  in  his  answer  what  his  de- 
fense is.  *  *  *  The  cases  hold  that  to  give 
the  circuit  court  jurisdiction  the  federal 
question  must  appear  necessarily  in  the 
statement  of  the  plaintiff's  cause  of  ac- 
tion, and  not  as  mere  allegations  of  the 
defense  which  the  defendants  intend  to 
set  up  or  which  they  rely  upon."  Devine 
V.  Los  Angeles,  202  U.  S.  313.  333.  50  L 
Ed.  1046,  citing  Third  Street,  etc.,  R  Co 
f.  ^Lewis,   173   U.  S.  4,57,  43   L.   Ed.   766. 

"The  facts  alleged  must  show  the  nature 
of  the  suit,  and  it  must  plainly  appear 
that  it  arises  under  the  constitution  or 
laws  of  the  United  States;  that  is,  there 
must  be  a  real  and  substantial  dispute  as 
to  the  effect  or  construction  of  the  con- 
stitution or  of  some  law  of  the  United 
States,  upon  the  determination  of  which 
the  recovery  depends.  Shreveport  v  Cole 
129  U.  S.  36,  32  L.  Ed.  589;  New  Orleans 
V.  Benjamin,  153  U.  S.  411,  38  L.  Ed  764  " 
McCain  v.  Des  Moines,  174  U.  S  168  181 
43    L.    Ed.    936. 

30.  Reference  to  particular  clause  of  con- 
stitution   relied    on.— Hanford    v     Davies 
163    U.    S.    273,    280,   41    L.    Ed.    157,    citin- 
Ansbro  v.  United  States,  159  U.  S    695    4a 
L.    Ed.   310. 

31.  Impairment  of  obligation  of  contract 
—Bienville  Water  Supply  Co.  v.  Mobile* 
175    U.    S.   109,   42    L.    Ed."  92. 


'Even  if  the  complaint,  standing  by  it- 
self, made  out  a  case  of  jurisdiction,  which 
we  do  not  decide,  it  was  taken  away  as 
soon  as  the  answers  were  in,  because  if 
there  was  jurisdiction  at  all  it  was  by  rea- 
son of  the  averments  in  the  complaint  as 
to  what  the  defenses  against  the  title  of 
the  plaintiffs  would  be,  and  these  were  of 
no  avail  as  soon  as  the  answers  were  filed 
and  it  was  made  to  appear  that  no  such 
defenses  were  relied  on.'  See,  also,  Chrys- 
tal  Springs,  etc.,  Co.  v.  Los  Angeles,  82 
Fed.  Rep.  114,  affirmed  in  177  U.S.  169,  44 
L.  Ed.  720."  Boston,  etc.,  Min.  Co.  v. 
Montana  Ore,  etc.,  Co.,  188  U.  S.  632.  643, 
47  L.  Ed.  626;  Boston,  etc.,  Min.  Co.  v. 
Chile  Montana  Ore,  etc.,  Co.,  188  U.  S. 
645,  47  L.  Ed.  634;  Boston,  etc.,  Min.  Co. 
V.  Chile  Gold  Min.  Co.,  188  U.  S.  645,  47 
L.  Ed.  634;  Florida  Central,  etc.,  R.  Co. 
V.  E-^11,  176  U.  S.  321.  330,  44  L.  Ed.  486. 

"The  right  of  the  plaintiff  to  sue  cannot 
depend  on  the  defense  which  the  defend- 
ant may  choose  to  set  up.  His  right  to 
sue  is  anterior  to  that  defense,  and  must 
depend  on  the  state  of  things  when  the 
action  is  brought."  Filhiol  v.  Torney, 
194  U.  S.  356,  360,  48  L.  Ed.  1014;  Osborn 
V.  United  States  Bank,  9  Wheat.  738,  6 
L.  Ed.  204;  Tennessee  v.  Union,  etc., 
Bank,  152  U.  S.  454.  459,  38  L.  Ed.  511. 
Where  the  plaintiffs'  statement  of  their 
right  to  the  possession  of  land  disclosed 
no  case  within  the  jurisdiction  of  the  cir- 
cuit court,  that  jurisdiction  was  not  es- 
tablished by  allegations  as  to  the  defense 
which  the  defendant  might  make  or  the 
circumstances  under  which  he  took  pos- 
session. Filhiol  V.  Torney,  194  U.  S.  356, 
361.   48    L.    Ed.    1014. 

The  jurisdiction  of  the  circuit  court  can- 
not be  sustained  by  reason  of  the  allega- 
tions that  defendant's  adverse  claims  are 
based  on  an  erroneous  construction  of  the 
treaty  of  Guadalupe  Hidalgo,  the  act  of 
March  3.  1851.  and  the  acts  of  the  legis- 
lature of  California,  and  ordinances  and 
charters  of  the  city  of  Los  Angeles.  De- 
vine  V.  Los  Angeles,  202  U.  S.  313,  334,  50 
L.   Ed.   1046. 

29.  When  complainant  ans-wers  defense. 
— Boston,  etc.,  Min.  Co.  7'.  Montana  Ore, 
etc.,  Co.,  188  U.  S.  632,  639,  47  L.  Ed.  626. 
See,  also,  Tennessee  v.  Union,  etc.,  Bank, 
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of  the  impairment  of  a  contract  in  respect  of  which  the  complainant  seeks  no 
rehef,  and  .where  there  is  no  averment  raising  such  an  issue.^-  But  the  jurisdic- 
tion in  such  cases  depends  upon  the  allegations  of  the  plaintiff's  pleadings  and 
not  upon  the  facts  as  subsequently  proved.^^ 

(bb)  Denial  of  Due  Process  of  Lazv. — If  the  plaintiff's  purpose  is  to  pre- 
sent a  case  under  the  clause  of  the  federal  constitution  relating  to  due  process  of 
law,  the  ground  upon  which  the  court  can  take  cognizance  of  a  suit  of  that 
character  between  citizens  of  the  same  state  should  be  clearly  and  distinctly 
stated  in  his  pleading.  An  averment  that  a  court  acted  entirely  without  juris- 
diction and  without  color  of  authority,  is  too  general  and  indefinite  to  show  that 
its  proceedings  were  wanting  in  due  process  of  law.^'* 

(b)  Estoppel  to  Deny  Averments. — A  plaintiff  making  averments  as  to  fed- 
eral questions  which  confer  jurisdiction  on  a  federal  court,  cannot  deny  the 
truthfulness  of  them,  on  a  second  trial  in  that  court.^*^ 

(3)  Suits  betzveen  Citizens  of  Different  States — (a)  Necessity  of  Alleging 
Citisenship. — The  jurisdiction  of  a  circuit  court  of  the  United  States  is  limited 
in  the  sense  that  it  has  no  other  jurisdiction  than  that  conferred  by  the  consti- 
tution and  laws  of  the  United  States,  and  the  presumption  is  that  a  cause  is 
without  its  jurisdiction  unless  the  contrary  affirmatively  appears.  Hence,  when 
jurisdiction  is  invoked  on  the  ground  of  diverse  citizenship  of  the  parties,  it 
must  appear  upon  the  record  that  the  citizenship  is  such  as  to  justify  the  court  in 
taking  cognizance  of  the  case.^^ 


32.  Where  pleading  seeks  no  relief  as 
to  contract  impaired. — New  Orleans  v. 
Benjamin,  153  U.  S.  411,  432,  38  L.  Ed. 
764. 

33.  Jurisdiction  dependent  upon  allega- 
tions— City  R.  Co.  V.  Citizens'  St.  R.  Co., 
166  U.  S.  557,  41  L.  Ed.  1114;  Pacific  Elec- 
tric R.  Co.  V.  Los  Angeles,  194  U.  S.  112, 
118,  48  L.  Ed.  896. 

"We  do  not  mean,  however,  that  a  mere 
claim  in  words  is  sufficient — a  substan- 
tial controversy  must  be  presented."  Pa- 
cific Electric  R.  Co.  v.  Los  Angeles,  194 
U.  S.  112,  117,  48  L.  Ed.  896. 

"Whether  the  state  had  or  had  not  im- 
paired the  obligation  of  this  contract  was 
not  a  question  which  could  properly  be 
passed  upon,  on  a  motion  to  dismiss,  so 
long  as  the  complainant  claimed  in  its 
bill  that  it  had  that  efifect,  and  such  claim 
was  apparently  made  in  good  faith  and  was 
not  a  frivolous  one."  City  R.  Co.  v.  Citi- 
zens' St.  R.  Co.,  166  U.  S.  557,  564,  41  L. 
Ed.  1114,  quoted  in  Illinois  Cent.  R.  Co. 
V.  Adams,  180  U.  S.  28,  36,  45  L.  Ed.  410, 
Pacific  Electric  R.  Co.  v.  Los  Angeles, 
194  U.  S.  112,  117,  48  L.  Ed.  896.  See, 
also.  New  Orleans  v.  New  Orleans  Water- 
works Co.,   142    U.   S.  79,  35   L.   Ed.  943. 

34.  Denial  of  due  process  of  law. — Han- 
ford  t'.  Davies,  163  U.  S.  273,  279,  41  L. 
Ed.   157. 

35.  Estoppel  to  deny  jurisdictional  aver- 
ments.—Cooke  i:  Avery,  147  U.  S.  375,  37 
L.   Ed.  209. 

36.  Necessity  of  alleging  citizenship. — 
Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  169 
U.  S.  103,  42  L.  Ed.  677;  Anderson  v. 
Watt,  138  U.  S.  694,  702,  34  L.  Ed.  1078; 
Robertson  v.  Cease,  97  U.  S.  646,  24  L. 
Ed.  1057;  Brown  v.  Keene,  8  Pet.  112,  8 
L.  Ed.  885;  Scott  v.  Sandford,  19  How. 
393,  394,   15   L,    Ed.  691;     Capron  v.  Van 


Noorden,  2  Cranch  126,  2  L.  Ed.  229; 
Briges  v.  Sperry,  95  U.  S.  401,  24  L.  Ed. 
390;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  283.  27  L.  Ed.  932;  Stevens 
V.  Nichols,  130  U.  S.  230,  231,  32  L.  Ed. 
914;  Livingston  v.  Story,  11  Pet.  351,  414, 
9  L.  Ed.  746;  Hanford  v.  Davies,  163  U. 
S.  273,  279,  41  L.  Ed.  157;  Great  South- 
ern, etc..  Hotel  Co.  v.  Jones,  177  U.  S. 
449,  453,  44  L.  Ed.  842;  Cameron  v.  Hod- 
ges, 127  U.  S.  322,  325,  32  L.  Ed.  132; 
Godfrey  v.  Terry,  97  U.  S.  171,  24  L.  Ed. 
944;  Chapman  v.  Barnej'-,  129  U.  S.  677, 
681,  32  L.  Ed.  800;  Morgan  v.  Callender, 
4  Cranch  370,  2  L.  Ed.  650;  Mail  Co.  v. 
Flanders,  12  Wall.  130,  135,  20  L.  Ed.  249; 
Timmons  v.  Elyton  Land  Co.,  139  U.  S. 
378,  35  L.  Ed.  195;  Parker  v.  Ormsby, 
141  U.  S.  81,  35  L.  Ed.  654;  Kellam  v. 
Keith,  144  U.  S.  568,  36  L.  Ed.  544;  King 
Bridge  Co.  v.  Otoe  County,  120  U.  S. 
225,  226,  30  L.  Ed.  623;  Metcalf  v.  Water- 
town,  128  U.  S.  586,  32  L.  Ed.  543;  Mason 
V.  Rollins,  13  Wall.  602,  20  L.  Ed.  527; 
Johnson  v.  Christian,  125  U.  S.  642, 
31  L.  Ed.  820;  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  648,  655,  41  L. 
Ed.  114-9;  Halsted  v.  Buster,  119  U.  S. 
341,  30  L.  Ed.  462;  Manufacturing  Co.  v. 
Bradley,  105  U.  S.  175,  181,  26  L.  Ed.  1034; 
Covington  Drawbridge  Co.  v.  Shepherd,  21 
How.  112,  16  L.  Ed.  38;  Bushnell  v.  Ken- 
nedy, 9  Wall.  387,  19  L.  Ed.  736;  Ex 
parte  Smith,  94  U.  S.  455,  24  L.  Ed.  165; 
Bors  V.  Preston,  111  U.  S.  252,  28  L.  Ed. 
419;  Hancock  v.  Holbrook,  112  U.  S. 
229,  28  L.  Ed.  714;  Thayer  v.  Life  A?s"n, 
112  U.  S.  717,  28  L.  Ed.  864;  Steigleder 
V.  McQuesten,  198  U.  S.  141,  142,  49  L.  Ed. 
986;  Riverdale  Cotton  Mills  v.  Alabama, 
etc.,  Mfg.  Co.,  198  U.  S.  188,  193,  49  L. 
Ed.  1008;  Edwards  v.  Tanneret,  12  Wall. 
446,  450,  20  L.  Ed.  415;     Bailey  v.  Dozier, 
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(b)  Sufficiency  of  Averments — aa.  Necessity  for  Allegations  to  Be  Positive, 
— The  citizenship,  or  the  facts  which  in  legal  intendment  constitute  it,  should 
be  distinctively  and  positively  averred  in  the  pleadings,  or  should  appear  af- 
firmatively with  equal  distinctness  in  other  parts  of  the  record ;  it  is  not  suf- 
ficient that  jurisdiction  may  be  inferred  argumentatively  from  the  averments.^'^ 


6  How.  23,  12  L.  Ed.  328;  Roberts  v. 
Lewis,  144  U.  S.  653.  656,  36  L.  Erl.  579; 
Wolfe  V.  Hartford  Life,  etc.,  Ins.  Co.,  148 
U.  S.  389.  37  L.  Ed.  493;  Menard  v.  Gog- 
gan,  121  U.  S.  253,  30  L.  Ed.  914;  Heglert/. 
Faulkner,  127  U.  S.  482,  32  L.  Ed.  210 
Turner  v.  Enrille,  4  Dall.  7,  1  L.  Ed.  717 
Course  v.  Stead,  4  Dall.  22,  1  L.  Ed.  724 
Morgan  v.  Gay,  19  Wall.  81,  22  L.  Ed.  100 
Emory  v.  Grenough,  3  Dall.  369,  1  L.  Ed 
640:  Jackson  v.  Allen,  132  U.  S.  27,  33 
L.  Ed.  249;  Crehore  v.  Ohio,  etc..  R.  Co., 
131  U.  S.  240,  33  L.  Ed.  144;  Abercrom- 
bie  V.  Dupuis,  1  Cranch  343,  2  L.  Ed.  129; 
Interior  Const.,  etc.,  Co.  v.  Gibney,  160 
U.  S.  217,  219,  40  L.  Ed.  401;  Wood  v. 
Wagnon,  2  Cranch  9,  2  L.  Ed.  19] ;  Sul- 
livan V.  Fulton  Steamboat  Co..  6  Wheat. 
'450,  5  L.  Ed.  302;  Mullen  v.  Torrance,  9 
Wheat.  537,  6  L.  Ed.  154;  Turner  v.  Bank, 
4  Dall.  8,  1  L.  Ed.  718;  Smith  v.  Clapp, 
15  Pet.  125,  10  L.  Ed.  684;  The  Assess- 
ors V.  Osbornes,  9  Wall.  567,  19  L.  Ed. 
748;  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207,  211,  49  L.  Ed.  160;  Jones  v. 
Andrews,  10  Wall.  327,  19  L.  Ed.  935; 
Hornthall  v.  The  Collector,  9  Wall.  560, 
565,  19  L.  Ed.  560;-  Bingham  v.  Cabot,  3 
Dall.  382,  1  L.  Ed.  646;  Gassies  v.  Bal- 
lon. 6  Pet.  761,  8  L.  Ed.  573;  Breedlove 
V.  Nicolet,  7  Pet.  413,  8  L.  Ed.  731;  Mans- 
field, etc.,  R.  Co.  V.  Swan,  111  U.  S.  379, 
382,  28  L.  Ed.  462;  Railway  Co.  v.  Ramsey, 
22  Wall.  322,  326,  22  L.  Ed.  823;  Everhart 
V.  Huntsville  College,  120  U.  S.  223,  30 
L.  Ed.  623;  Continental  Ins.  Co.  v.  Rhoads, 
119  U.  S.  237,  30  L.  Ed.  380;  Peper  v. 
Fordyce,  119  U.  S.  469,  30  L.  Ed.  435. 

"When  jurisdiction  depends  upon  di- 
verse citizenship  the  absence  of  sufficient 
averments  or  of  facts  in  the  record  show- 
ing such  required  diversity  of  citizenship 
is  fatal  and  cannot  be  overlooked  by  the 
court,  even  if  the  parties  fail  to  call  at- 
tention to  the  defect,  or  consent  that  it 
may  be  waived.  Mansfield,  etc..  R.  Co. 
V.  Swan,  111  U.  S.  379,  28  L.  Ed.  462; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151  U. 
S.  673,  38  L.  Ed.  311;  Powers  v.  Chesa- 
peake, etc.,  R.  Co.,  169  U.  S.  92,  42  L.  Ed. 
673."  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207,  211,  49  L.  Ed.  160. 

In  Gassies  v.  Ballon,  6  Pet.  761,  8  L.  Ed. 
573,  it  was  said  that  the  authorities,  on  the 
question  of  the  jurisdiction  of  the  courts 
of  the  United  States  on  the  allegation  of 
citizenship,  in  proceedings  in  those  courts, 
have  gone  as  far  in  limiting  the  jurisdic- 
tion of  those  courts,  as  it  would  be  reason- 
able and  proper  to  go. 

In  a  suit  to  enjoin  the  trustee  in  a  deed 
of  trust  for  selling  the  property  under  the 
power   contained   in   the   deed,   the   trustee 


is  a  necessary  party,  and  if  there  is  no 
averment  as  to  his  citizenship  the  bill  is 
bad.  Thayer  v.  Life  Ass'n,  112  U.  S.  717, 
28  L.  Ed.  864. 

Where  a  contract,  under  which  a  party 
would  be  prevented,  from  want  of  proper 
citizenship,  from  suing  in  the  federal 
courts,  is  set  out  but  as  inducement  to  a 
subsequent  one  under  which  he  would  not 
be  so  prevented,  the  jurisdiction  of  such 
courts  will  not  be,  taken  away  from  the 
fact  of  the  old  contract  being  set  forth 
as  inducement  only  somewhat  indefinitely. 
Coming,  in  such  a  case,  within  the  prin- 
ciple of  a  contract  defectively  stated,  but 
not  of  one  defective,  the  mode  of  stating 
it  is  cured  by  the  verdict.  De  Sobry  v. 
Nicholson,   3   Wall.   420.    18   L.   Ed.   263. 

Citizenship  of  all  parties  to  be  stated. — 
A  bill  described  the  plaintiflf  as  a  citizen 
of  the  state  of  Illinois,  and  three  defend- 
ants as  citizens  of  the  state  of  Illinois,  and 
one  defendant  as  commissioner  of  inter- 
nal revenue,  without  averring  that  he  was 
a  citizen  of  any  state.  It  was  held  that 
the  averment  was  not  sufficient  to  give 
the  circuit  court  jurisdiction.  Mason  v. 
Rollins,  13  Wall.  602,  20  L.  Ed.  527. 

Reversal  for  want  of  jurisdictional  aver- 
ments.— Unless  it  appears  upon  the  face 
of  the  record,  when  brought  to  the  su- 
preme court  that  the  circuit  court  had  ju- 
risdiction, the  judgment  must  be  reversed. 
Scott  V.  Sandford,  19  How.  393,  394,  15  L. 
Ed.  691;  Capron  v.  Van  Noorden,  2 
Cranch  126,  2  L.  Ed.  229;  Bors  v.  Pres- 
ton, 111  U.  S.  252,  255,  28  L.  Ed.  419; 
Grace  v.  AnT^rican  Cent.  Ins.  Co.,  109  U. 
S.  278,  27  L.  Ed.  932;  Robertson  v.  Cease, 
97  U.  S.  646,  24  L.  Ed.  1057;  Roberts  v. 
Lewis,  144  U.  S.  653,  656.  36  L.  Ed.  579; 
Brown  v.  Keene,  8  Pet.  112,  8  L.  Ed.  885; 
Continental  Ins.  Co.  v.  Rhoads,  119  U.  S. 
237,  30  L.  Ed.  380.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  333. 

When  the  record,  as  by  writ  of  error, 
does  not  show  that  the  circuit  court  had 
jurisdiction,  the  supreme  court  has  juris- 
diction to  revise  and  correct  the  error, 
like  any  other  error  in  the  court  below. 
It  does  not  and  cannot  dismiss  the  case 
for  want  of  jurisdiction  here;  for  that 
would  leave  the  erroneous  judgment  of 
the  court  below  in  full  force,  and  the 
party  injured  without  remedy.  But  it 
must  reverse  the  judgment,  and,  as  in  any 
other  case  of  reversal,  send  a  mandate  to 
the  circuit  court  to  conform  its  judgment 
to  the  opinion.  Scott  v.  Sandford,  10  How. 
393,  394,   15  L.   Ed.   691. 

37.  Necessity  for  allegations  to  be  posi- 
tive.— Hanford  v.  Davies,  163  U.  S.  273, 
250,  41   L.   Ed.   157;   Union   Mut.   Life   Ins. 
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bb.  Averment  of  Residence. — It  has  long  been  settled  that  residence  and  citi- 
zenship are  wholly  different  things  within  the  meaning  of  the  constitution  and 
the  laws  defining  and  regulating  the  jurisdiction  of  the  circuit  courts  of  the 
United  States;  and  that  a  mere  averment  of  residence  in  a  particular  state  is 
not  ah  averment  of  citizenship  in  that  state  for  the  purposes  of  jurisdiction.'^ 
The  rule  is  unaffected  by  the  fourteenth  amendment  of  the  constitution,  de- 
Co.  V.  Kirchoff,  169  U.  S.  103,  121,  42  L. 
Ed.  677;  Oxley  Stave  Co.  z/.  Butler  County, 
166  U.  S.  648,  665,  41  L.  Ed.  1149;  Chapman 
V.  Barney,  129  U.  S.  677,  681,  32  L.  Ed. 
800;  Wolfe  v.  Hartford  Life,  etc.,  Ins.  Co., 
148  U.  S.  389,  37  L.  Ed.  493;  Continental 
Ins.  Co.  V.  Rhoads,  119  U.  S.  237,  240,  30 
L.  Ed.  380;  Brown  v.  Keene,  8  Pet.  112, 
8  L.  Ed.  885;  Robertson  v.  Cease,  97  U. 
S  646  24  L.  Ed.  1057;  Grace  v.  American 
Cent  Ins  Co.,  109  U.  'S.  278,  283,  27  L. 
Ed.  932;  Turner  v.  Enrille,  4  Dall.  7,  1 
L.  Ed.  717;  Course  v.  Stead,  4  Dall.  22, 
1  L.   Ed.   724. 

Allegation  of  citizenship  is  sufficiently 
made  when  it  appears  fairly,  and  in  such 
a  way  as  to  leave  no  room  for  reasonable 
doubt,  from  the  bill  or  declaration,  of 
what  states  the  respective  parties  are  citi- 
zens. Jones  V.  Andrews,  10  Wall.  327,  19 
L.  Ed.   935. 

Where  the  declaration,  in  an  action  on  a 
note,  begins  with  an  averment  that  the 
drawer  and  endorser  are  citizens  of  the 
same  state,  but  afterwards  avers  that  the 
indorser,  who  was  also  the  payee,  was  an 
alien  and  citizen  of  Texas,  this  was  suffi- 
cient to  maintain  the  jurisdiction.  Bailey 
V.  Dozier,  6  How.  23,  12  L.  Ed.  328. 

Where  a  bill  described  the  plaintiff  as 
a  citizen  of  the  state  of  Illinois,  and  did 
not  aver  that  any  of  the  defendants  were 
citizens  of  any  other  state,  it  was  held 
that  the  averment  was  not  sufficient  to  give 
the  circuit  court  jurisdiction.  Mason  v. 
Rollins,    13    Wall.    602,    20    L.    Ed.    527. 

A  bill  described  the  complainant  as  a 
citizen  of  the  state  of  Illinois,  and  one  de- 
fendant as  of  the  District  of  Columbia, 
and  a  citizen  of  the  state  of and  other 

defendants  as   citizens  of  the  state  of  Illi- 
nois.    It  was  held  that  the  averment  was 

not  sufficient  to  give  the  circuit  court  ju- 
risdiction.    :\Iason  V.  Rollins,  13  Wall.  602, 

20  L.   Ed.   527. 

Necessity  of  naming  state  of  which  party 

is    a    citizen — A   petition    stating    that   the 

defendant  is  a  citizen  of  a  particular  state, 

of   which   state   none   of  the   plaintiffs   are 

citizens,  is  not  sufficient.    It  must  be  stated 

that     the     complainants     are     citizens     of 

some  other  named  state  or  aliens,  as  they 

might  be  citizens  of  a  territory  or  the  Dis- 
trict   of    Columbia,    in    which    case    they 

would  not  be  entitled  to  sue  in  the  federal 

courts.      Cameron    v.    Hodges,    127    U.    S. 

322,  32  L.  Ed.  132. 

Necessity    of    averring    state    of    which 

party  is  a  citizen  to  be  one  of  United  States. 

— Where   a  count   alleged  a  party  to  be  a 

citizen  of  the  state  of  Missouri,  after  that 

state  had  been  admitted  as  a  state  into  the 

Union,    it    was    held    sufficient,    as    every 


court  in  the  nation  was  bound  to  take  no- 
tice of  the  admission  of  a  state,  as  one  of 
the  United  States,  without  any  express 
averment  of  the  fact.  Wright  v.  Hollings- 
worth,  1  Pet.  165,  168,  7  L.  Ed.  96. 

38.  Averments  of  residence  not  equiva- 
lent to   averments   of   citizenship. — Brown 
V.    Keene,   8    Pet.    112,    116,   8    L.   Ed.    885; 
Bingham  v.   Cabot,   3   Dall.  382,   1   L.   Ed. 
646;      Abercrombie    v.    Dupuis,    1    Cranch 
343,  2  L.  Ed.  129;     Robertson  v.  Cease,  97 
U.  S.  646,  648,  24  L.  Ed.  1057;     Parker  v. 
Overman,    18    How.    137,    15    L.    Ed.    318; 
Steigleder   v.    McQuesten,    198    U.    S.    141, 
143,   49    L.    Ed.   986;      Everhart   v.    Hunts- 
ville  College,  120  U.  S.  223,  30  L.  Ed.  623; 
Turner  v.    Bank,  4   Dall.   8,   1   L.   Ed.   718; 
Shaw  V.   Quincy   Min.   Co.,  145   U.   S.   444,  ' 
447,    36    L.    Ed.    768;      Grace   v.    American 
Cent.    Ins.    Co.,   109   U.    S.   278,   27    L.    Ed. 
932;      Timmons   v.    Elyton    Land    Co.,    139 
U.  S.  378,  35  L.  Ed.  195;     Denny  v.  Pironi, 
141   U.    S.    121,   35    L.    Ed.   657;      Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  205,  36 
L.    Ed.    943;    Sun    Printing,    etc.,   Ass'n   v. 
Edwards,    194    U.    S.    377,    382,    48    L.    Ed. 
1027;     Mexican  Cent.  R'.  Co.  v.  Duthie,  189 
U.   S.   76,  47  L.   Ed.  715;   Home  v.   Ham- 
mond   Co.,    155    U.    S.   393,    39    L.    Ed.    197; 
Union    Mut.    Life    Ins.    Co.    v.    Kirchoflf, 
169      U.      S.      103,      111,      42     L.      Ed.     677; 
Continental     Ins.     Co.     v.     Rhoads,     119 
U.     S.    237,    30     L.     Ed.    380;     Menard    v. 
Goggan,    121    U.    S.    253,    30    L.    Ed.    914; 
Anderson   v.   Watt,    138   U.   S.   694,   702,   34 
L.  Ed.   1078;  Wolfe  v.  Hartford  Life,  etc., 
Ins.    Co.,    148    U    S.    389,    37    L.    Ed.    493; 
Galveston,    etc.,    R.    Co.    v.    Gonzales,    151 
U.   S.  496,  38  L.  Ed.  248;     Oxley  v.  Stave 
Co.  V.    Butler   County,   166  U.   S.   648.   655, 
41  L.  Ed.  1149.     See,  also,  the  title  CITI- 
ZENSHIP, vol.  3,  p.  795. 

"It  was  held  by  this  court  from  the  be- 
ginning that  an  averment  that  a  party 
resided  within  the  state  or  the  district  in 
which  the  suit  was  brought  was  not  suf- 
ficient to  support  the  jurisdiction,  because 
in  the  common  use  of  words  a  resident 
might  not  be  a  citizen,  and  therefore  it 
was  not  stated  expressly  and  beyond  am- 
biguity that  he  was  a  citizen  of  the  state, 
which  was  the  fact  on  which  the  jurisdic- 
tion depended  under  the  provisions  of  the 
constitution,  and  of  the  judiciary  act. 
Bingham  v.  Cabot,  3  Dall.  382,  1  L.  Ed. 
646;  Turner  v.  Bank,  4  Dall.  8,  1  L.  Ed. 
718;  Abercrombie  v.  Dupuis,  1  Cranch 
343,  2  L.  Ed.  129;  Hodgson  v.  Bowerbank, 
5  Cranch  303,  3  L.  Ed.  108;  Brown  v. 
Keene,  8  Pet.  112,  8  L.  Ed.  885."  Shaw 
V.  Quincy  Min.  Co.,  145  U.  S.  444,  447,  36 
L.    Ed.    768. 

A  petition  filed  in  the  district  court  of 
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daring  that  "all  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 
wherein   they   reside. "^^ 

cc.  Averment  That  Party  Is  "of"  a  Certain  State. — A  mere  statement  that  a 
party  to  a  cause  is  "of"  a  certain  state,  or  "of"  a  certain  place  within  a  state, 
is  not  sufficient  to  show  that  he  is  a  citizen  of  that  state.^*' 

dd.  In  What  Part  of  Record  Citizenship  Must  Appear — (aa)  Citizenship  De- 
diicible  from  Record. — While  it  is  customary  for  the  citizenship  of  the  parties 
to  be  stated  in  the  plaintiff's  pleading,  this  is  by  no  means  essential,   for  it  is 


Louisiana  averred  that  the  plaintiff  was  a 
citizen  of  the  state  of  Maryland,  and  that 
the  defendant  was  a  resident  of  the  state 
of  Louisiana,  holding  his  fixed  and  perma- 
nent domicile  in  the  parish  of  St.  Charles. 
It  was  held  that  the  averment  of  jurisdic- 
tion was  not  sufficient.  Brown  v.  Keene, 
8   Pet.  112,  8   L.   Ed.  885. 

A  complaint  stated  that  a  firm  consist- 
ing of  three  members  was  engaged  in 
doing  business  in  New  York  and  con- 
tained the  further  allegation  that  two  of 
the  partners  were  residents  of  that  state, 
and  that  the  defendant  was  a  corporation 
under  the  laws  of  Missouri.  It  was  held 
that  the  citizenship  of  the  parties  was  not 
sufficiently  stated.  Grace  v.  American 
Cent.  Ins.  Co.,  109  U.  S.  278,  284,  27  L. 
Ed.   932. 

An  averment  that  "the  petitioners,  who 
are  hereinafter  styled  plaintiffs,  are  and 
were  at  the  times  of  the  accrual  of  the 
cause  of  action  hereinafter  stated,  a  mer- 
cantile firm,  composed  as  aforesaid,  en- 
gaged in  the  wholesale  wine  and  liquor 
business  in  the  city  and  county  of  Los 
Angeles,  California,  where  both  of  said 
plaintiffs  also  reside,"  is  not  the  equiva- 
lent of  an  averment  of  citizenship,  and  is 
insufficient  to  give  the  circuit  court 
jurisdiction.  Denny  v.  Pironi,  141  U.  S. 
121,   123,   35  L.   Ed.   657. 

In  Abercrombie  v.  Dupuis,  1  Cranch 
343,  2  L.  Ed.  129,  the  plaintiffs  below 
averred,  "that  they  do  severally  reside 
without  the  limits  of  the  district  of 
Georgia,  to  wit,  in  the  state  of  Kentucky." 
The  defendant  was  called  "Charles  Aber- 
crombie, of  the  district  of  Georgia, 
aforesaid."  The  judgment  in  favor  of 
the  plaintiff  below  was  reversed,  on  the 
authority  of  the  case  of  Bingham  v. 
Cabot,  3  Dall.  382,  1  L.  Ed.  646;  Brown  v. 
Keene,  8  Pet.   112,  116,  8  L.  Ed.  885. 

The  allegation  that  the  plaintiff,  in  the 
action  in  the  circuit  court  for  the  western 
district  of  Texas,  resides  in  the  county 
of  Mason  and  state  of  Illinois,  is  not  a 
sufficient  averment  of  his  citizenship  in 
Illinois.  Robertson  v.  Cease,  97  U.  S. 
646,  24  L.Ed.  1057. 

A  petition  which  stated  that  Edmund 
Menard,  the  plaintiff,  "resides  in  Randolph 
County,  in  the  state  of  Illinois,"  and  that 
the  defendants,  "reside  in  the  city  of 
Galveston,"  in  the  state  of  Texas,  is  not 
sufficient.  Menard  v.  Goggan,  121  U.  S. 
253,  30  L.  Ed.  914. 


A  petition  averred  that  one  of  the 
plaintiffs  was  a  resident  of  the  state  of 
North  Carolina  and  that  two  of  them 
were  residents  of  South  Carolina  and  that 
the  defendant  was  a  corporation  chartered 
under  the  laws  of  the  state  of  Alabama, 
and,  by  amendment,  twelve  other  plaintiffs 
were  added  whose  citizenship  was  not 
stated.  It  was  held,  that  the  petition  was 
insufficient.  Timmons  v.  Elyton  Land 
Co.,  139  U.  S.  378,  35  L.  Ed.  195. 

39.  Rule  unaffected  by  fourteenth 
amendment.— Shaw  v.  Quincy  Min.  Co., 
145  U.  S.  444,  447,  36  L.  Ed.  768,  citing 
Robertson  v.  Cease,  97  U.  S.  646,  24  L. 
Ed.  1057;  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  27  L.  Ed.  932;  Timmons 
V.  Elyton  Land  Co.,  139  U.  S.  378,  35  L. 
Ed.  195;  Denny  zj.  Pironi,  141  U.  S.  121, 
35  L.  Ed.  657. 

40.  Statement  that  party  is  "of"  certain 
state. — Jackson  v.  Ashton,  8  Pet.  148,  8 
L.  Ed.  898;  Home  v.  Hammond  Co.,  155 
U.  S.  393,  39  L.  Ed.  197;  Cooper  v.  Newell, 
155  U.  S.  532,  39  L.  Ed.  249;  Wood  v. 
Wagnon,  2  Cranch  9,  2  L-  Ed.  191;  Grace 
V.  American  Cent.  Ins.  Co.,  109  U.  S.  278, 
284,   27   L.    Ed.   932. 

Where  the  title  of  a  cause  described 
plaintiff  as  "of  Chelsea  in  said  district," 
and  the  decedent  as  "late  of  Chelsea,"  and 
the  defendant  as  "a  corporation  organized 
under  the  laws  of  the  state  of  Michigan," 
and  the  amended  declaration  commenced 
thus:  "Plaintiff  says  that  she  is  the 
widow  of  the  late  Granville  P.  Home  of 
Chelsea,  Suffolk  County,  Commonwealth 
of  Massachusetts,  and  that  she  was  duly 
appointed  by  the  probate  court  of  Suffolk 
County,  administratrix  of  his  estate,"  it 
was  held  that  as  the  transcript  of  the 
record  did  not  show  that  the  circuit  court 
had  jurisdiction  of  the  suit,  and  as  coun- 
sel, upon  having  their  attention  called  to 
the_  matter,  furnished  nothing  of  record 
which  would  supply  the  defect,  the  judg- 
ment would  be  reversed  and  the  cause  be 
remanded  to  the  circuit  court  for  further 
proceedings.  Home  v.  Hammond  Co., 
155  U.  S.  393,  39  L.  Ed.  197,  reaffirmed  in 
Cooper  V.  Newell,  155  U.  S.  532,  39  L 
Ed.  249. 

A  petition  stating  the  plaintiff  to  be  a 
citizen  of  the  state  of  Pennsylvania,  and 
the  defendant,  to  be  of  Georgia,  aforesaid 
is  insufficient.  Wood  v.  Wagnon,  2 
Cranch  9,   2   L.   Ed.   191. 
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well  settled  that  it  is  sufificient  to  sustain  the  jurisdiction  if  it  appears  afiirma- 
tively  in  some  form  from  the  entire  record.'*^ 

(bb)  Statement  in  Remittitur. — The  mere  recital  of  the  citizenship  of  the 
parties  in  a  remittitur  entered  in  the  case  incorporates  it  into  the  record  and 
obviates  the  objection  to  the  original  petition. **- 

(cc)  Statement  in  Stipulation  Placed  in  Record. — Where  the  parties  by  stip- 
ulation and  agreement  place  on  file,  and  make  a  part  of  the  record,  a  writir.g 
admitting  that  the  citizenship  of  the  parties  was  such  as  to  give  the  court  ju- 
risdiction and  stating  what  that  citizenship  is,  it  is  sufficient. -^^ 

(dd)  Statement  in  Caption^  of  Pleading. — A  statement  of  the  citizenship  of 
the  parties  in  the  caption  of  pleadings  is  not  sufficient.^^ 


41.  Citizenship  deducible  from  record. 
— Sun  Printing,  etc.,  Ass'n  v.  Edwards,  194 
U.  S.  377,  382.  48  L.  Ed.  1027;  Gordon  v. 
Third  Xat.  Bank.  144  U.  S.  97,  103,  36  L. 
Ed.  3G0;  Manslield,  etc.,  R.  Co.  v.  Swan, 
111  U.  S.  379,  382,  28  L.  Ed.  462;  Robert- 
son V.  Cease,  97  U.  S.  646.  24  L.  Ed.  1057; 
Railway  Co.  v.  Ramsey,  22  Wall.  322,  22 
L.  Ed.  823;  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  283,  27  L.  Ed.  932; 
iMexican  Cent.  R.  Co.  v.  Pinkney,  149  U. 
S.  194,  200,  37  L.  Ed.  699;  Briges  V. 
Sperry.  95  U.  S-  401,  24  L.  Ed.  390;  Scott 
V.  Sandford,  19  How.  393,  15  L.  Ed.  691; 
Anderson  v.  Watt,  138  U.  S.  694.  702,  34 
L.  Ed.  1078;  Denny  v.  Pironi,  141  U.  S. 
121,    124,   35    L.    Ed.    657. 

The  whole  record  may  be  looked  to 
for  the  purpose  of  curing  a  defective  aver- 
ment of  citizenship,  where  jurisdiction  in 
a  federal  court  is  asserted  to  depend  upon 
diversity  of  citizenship,  and  if  the 
requisite  citizenship  is  anywhere  ex- 
pressly averred  in  the  record,  or  facts  are 
therein  stated  which  in  legal  intendment 
constitute  such  allegation,  that  is  suffi- 
cient. Sun  Printing,  etc.,  Ass'n  v.  Ed- 
wards, 194  U.   S.  377,  48  L.  Ed.   1027. 

In  the  Sun  Printing,  etc.,  Ass'n  v. 
Edwards,  194  U.  S.  377,  48  L.  Ed.  1027,  a 
case  certified  from  the  circuit  court  of 
appeals  on  a  question  as  to  jurisdiction 
of  the  circuit  court,  the  complaint  averred 
that  it  appeared  from  the  record  that  the 
plaintiff  was  legally  domiciled  in  the 
state  of  Delaware  and  that  he  had  no  in- 
tention of  changing  his  domicile.  It  was 
held  that  as  it  was  impossible  for  him  to 
have  been  a  citizen  of  another  state, 
district  or  territory  than  Delaware,  where 
his  legal  domicile  was,  he  must  have  been 
either  a  citizen  of  Delaware  or  a  citizen 
or  subject  of  a  foreign  state,  and  in  either 
one  of  these  contingencies  the  circuit 
court   had   jurisdiction. 

Statement  in  papers  not  part  of  record. 
— The  rulings  in  Railway  Co.  v.  Ramsey, 
22  Wall.  322,  22  L.  Ed.  823,  approved  in 
Briges  v.  Sperry,  95  U.  S.  401,  24  L.  Ed. 
390,  that  citizenship  need  not  necessarily 
be  averred  in  the  pleadings,  if  it  otherwise 
affirmatively  appears  by  the  record,  does 
not  apply  "to  papers  copied  into  the 
transcript  which  do  not  make  a  part  of 
the  record  by  bill  of  exceptions,  or  by  an 
order  of  the  court  referring  to  them,  or 
by  some   other  mode   recognized  by  law. 


Robertson  v.  Cease,  97  U.  S.  646,  24  L. 
Ed.  1057. 

"When  we  declared  that  the  record, 
other  than  the  pleadings,  may  be  referred 
to  in  this  court,  to  ascertain  the  citizen- 
ship of  parties,  we  alluded  only  to  such 
portions  of  the  transcript  as  properly 
constituted  the  record  upon  which  we 
must  base  our  final  judgment,  and  not  lo 
papers  which  had  been  improperlj/  in- 
serted in  the  transcript."  Robertson  v. 
Cease,  97  U.  S.  646,  648,  24  L.  Ed.  ]057. 

As  to  what  constitutes  record,  see, 
generally,  the  title  APPEAL  AXD 
ERROR,  vol.  2,  p.  196,  et  seq. 

42.  Statement  in  remittitur. — Dennv  v. 
Pironi,  141  U.  S.  121,  124,  35  L.  Ed.  65"". 

43.  Statement  of  agreement  placed  on 
record. — Railway  Co.  v.  Ramsey,  22  \\'aU. 
322,  22  L.  Ed.  823.  See,  also,  Denny  v. 
Pironi,  141  U.  S.  121,  124,  35  L.  Ed.  657. 

"Thus  in  Railway  Co.  v.  Ramsey,  22 
Wall.  322,  22  L.  Ed.  823,  which  was  a 
case  removed  from  a  state  court,  the 
averment  of  citizenship  did  not  appear 
in  the  pleadings,  but  the  parties,  by  stipu- 
lation and  agreement  placed  on  file,  and 
made  part  of  the  record,  admitted  that 
the  .cause  was  brought  into  the  circuit 
court  by  transfer  from  the  state  court  m 
accordance  with  the  statutes  in  such  case 
provided.  By  the  same  stipulation  it  was 
made  to  appear  that  all  the  original  files 
in  the  cause  had  been  destroyed  by  fire. 
The  court  held  that,  while  consent  of 
parties  cannot  give  the  courts  of  the 
United  States  jurisdiction,  they  may  ad- 
mit facts  which  show  jurisdiction,  and  the 
courts  may  act  judiciall}^  upon  such  ad- 
mission, and  that  it  would  be  presumed 
that  the  petition  for  removal  stated  facts 
sufficient  to  entitle  the  party  to  have  ihe 
transfer  made.  Said  the  chief  justice, 
speaking  for  the  court:  'As  both  the 
court  and  the  parties  accepted  the  trans- 
fer, it  cannot  for  a  moment  be  doubted 
that  the  files  did  then  contain  conclusive 
evidence  of  the  existence  of  the  jurisdic- 
tional facts.'  "  Dennv  v.  Pironi,  141  U. 
S.  121,  124,  35  L.  Ed.  657. 

44.  Statement  in  caption. — Jackson  v. 
Ashton,  8  Pet.  148,  8  L.  Ed.  898;  Livings- 
ton V.  Story,  11  Pet.  351,  414,  9  L.  Ed. 
746. 

The  caption  of  the  bill  was  in  the  fol- 
lowing terms,  "Thomas  Jackson,  a  cit:/cn 
of  the  state  of  Virginia,  William  Goodwin 


COURTS. 


1001 


(ee)  Statement  in  Original,  hut  Not  in  Amended,  Pleadings. — If  the  citizen- 
ship of  the  parties  is  properly  averred  in  the  original  petition,  it  is  immaterial 
that  it  is  not  sufficiently  stated  in  the  amended  petition.-*-'^ 

(ff)  Statement  in  Joinder  in  Demurrer. — An  ax^erment  of  citizenship  in  a 
joinder  in  demurrer,  not  being  objected  to  at  the  time,  is  sufficient  to  give  juris- 
diction.^^ 

(gg)  Statement  in  Summons. — Where  the  citizenship  of  the  parties  appears 
from  the  summons,  the  jurisdiction  may  be  sustained,  although  the  averments 
of  his  pleadings  are  not  sufficient  for  this  purpose.^'^ 

ee.  Actions  by  or  against  Artificial  Bodies — (aa)  Corporations. — In  actions 
by  or  against  corporations  on  the  ground  of  diversity  of  citizenship  it  was  form- 
erly the  rule  that  it  was  necessary  that  the  citizenship  of  the  individual  corpo- 
rators be  stated,'*^  but  it  is  now  well  settled  that  the  citizenship  of  a  corporation 


Jackson  and  Maria  Congreve  Jackson, 
citizens  of  Virginia,  infants,  by  their 
father  and  next  friend,  the  said  Thomas 
Jackson  v.  The  Reverend  William  E. 
Ashton,  a  citizen  of  the  state  of  Penn- 
sylvania: In  equity."  In  the  body  of 
the  bill,  it  was  stated  that  "the  defendant 
is  of  Philadelphia."  The  title  or  caption 
of  the  bill  is  no  part  of  the  bill,  and  does 
not  remove  the  objection  to  the  defects 
in  the  pleadings;  the  bill  and  proceedings 
should  state  the  citizenship  of  the  par- 
ties, to  give  the  court  jurisdiction  of  the 
case.  Jackson  v.  Ashton,  8  Pet.  148,  8 
L.   Ed.  89S, 

45.  Insufficiency  of  averment  in 
amended  petition. — Mexican  Cent.  R.  Co. 
V.  Pinkney,  149  U.  S.  194,  200,  37  L.  Ed. 
699. 

"The  rule  is  that,  to  give  the  circuit 
courts  of  the  United  States  jurisdiction 
on  the  ground  of  the  diverse  citizenship 
of  the  parties,  the  facts  showing  the 
requisite  diverse  citizenship  must  appear 
in  such  papers  as  properly  constitute  the 
record  of  the  case.  The  original  petition 
is  properly  a  part  of  the  record;  and,  as 
that  made  the  proper  averments  as  to  the 
citizenship  of  the  parties,  the  point  raised 
by  the  first  assignment  of  error  is  not 
well  taken."  Mexican  Cent.  R.  Co.  v 
Pinkney,  149  U.  S.  194,  200,  37  L.  Ed.  699. 

46.  Statement  in  joinder  in  demurrer. 
— Bradstreet  v.  Thomas,  12  Pet.  59,  9  L. 
Ed.  999  (this  was  a  suit  by  an  alien 
against  a  citizen).  See,  also,  Kennedy  v 
Bank,  8  How.  586,  612,  12  L.  Ed.   1209. 

47.  Statement  in  summons. — Where  the 
complaint,  in  an  action  by  a  national  bank, 
alleged  the  plaintiff  to  be  a  national  bank 
organized  and  doing  business  in  Ten- 
nessee and  the  defendant  to  be  a  resident 
of  Alabama,  and  the  summons  described 
the  defendant  as  a  citizen  of  Alabama 
and  the  plaintiff  as  a  citizen  of  Tennessee, 
the  diverse  citizenship  of  the  parties  ap- 
peared affirmatively  and  with  sufficient 
distinctness  from  the  record,  of  which 
the  summons  forms  a  part,  and  the  court 
declined  to  reverse  the  judgment  on  this 
grx)und,  although  greater  care  should 
have  been  exercised  by  the  plaintiff  in  the 
averments  upon  that  subject.  Gordon  z>. 
Third  Nat.  Bank,  144  U.  S.  97,  103,  36  L. 
Ed.    360. 


Where  the  writ  had  stated  both  of  the 
defendants  to  be  citizens  of  another  state 
than  that  of  which  the  plaintiff  was  a 
citizen,  and  one  of  the  defendants  hid 
been  returned  not  found  by  the  marshal, 
under  the  laws  of  Alabama,  it  is  not  nec- 
essary, in  the  declaration,  to  aver  the 
citizenship  of  the  absent  defendant. 
Smith  V.   Clapp,  15  Pet.  125,  10  L.  Ed.  684. 

48.  Former  rule  as  to  pleading  cor- 
porate citizenship. — Cowles  v.  Mercer 
County,  7  Wall.  118,  121,  19  L.  Ed.  86; 
Breithaupt  v.  Bank,  1  Pet.  238,  7  L.  Ed. 
127;  Hope  Ins.  Co.  v.  Boardman,  5  Cranch 
57,  3  L.  Ed.  36;  Sullivan  v.  Fulton  Steam- 
boat Co.,  6  Wheat.  450,  5  L.  Ed.  302; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 
451,  36  L.  Ed.  768;  United  States  Bank  v. 
Deveaux,  5  Cranch  61,  3  L.  Ed.  38;  Com- 
mercial, etc..  Bank  v.  Slocomb,  14  Pet. 
60,  10  L.  Ed.  354;  Barrow  Steamship  Co. 
v.  Kane,  170  U.  S-  100,  107,  42  E.  Ed. 
964. 

"In  all  the  cases,  prior  to  1844,  it  was 
held  necessary  to  aver  the  requisite 
citizenship  of  the  corporators.  Then  the 
whole  question  underwent  a  thorough  re- 
examination in  the  case  of  Louisville, 
etc.,  R.  Co.  V.  Letson,  2  How.  497,  11  L. 
Ed.  353;  and  it  was  held  that  a  corporation 
created  by  the  laws  of  a  state,  and  having 
its  place  of  business  within  that  state, 
must,  for  the  purposes  of  suit,  be  re- 
garded as  a  citizen  within  the  meaning 
of  the  constitution  giving  jurisdiction 
founded  upon  citizenship.  This  decision 
has  been  since  reaffirmed,  and  must  now 
be  taken  as  the  settled  construction  of 
the  constitution."  Cowles  v.  Mercer 
County,   7   Wall.    118.    121,   19   L.    Ed.   86. 

Thus  in  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch  57,  3  L-  Ed.  36,  where  the  com- 
pany was  described  in  the  declaration  as 
"a  company  legally  incorporated  by  the 
legislature  of  the  state  of  Rhode  Island 
and  Providence  Plantations,  and  estab- 
lished at  Providence,"  the  judgment  was 
reversed  because  there  was  no  averment 
that  the  members  of  the  corporation  were 
citizens  of  Rhode  Island,  the  court  hold- 
ing that  an  aggregate  corporation  as  such 
was  not  a  citizen  within  the  meaning  of 
the  constitution.  Paul  v.  Virginia,  8  Wall. 
168,   178,    19   L.    Ed.   357. 
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is  properly  pleaded  by  stating  that  it  was  created  under  the  laws  of  a  certain 
state,  without  averring  anything  as  to  the  citizenship  of  the  members  of  the 
corporation.'*^  The  plaintitf  must  name  the  state  under  whose  laws  the  cor- 
poration was  created,^^  which  must  be  a  different  one  from  that  of  which  the 
other  party  is  averred  to  be  a  citizen.-^  ^  A  mere  averment  that  a  corporation 
is  a  citizen  of  a  certain  state,^^  unless  it  was  incorporated  by  public  law  of  which 


The  complainants  were  stated  in  the 
bill,  to  be  citizens  of  the  state  of  South 
Carolina;  the  defendant,  the  bank  of 
Georgia,  as  a  body  corporate,  existing 
under  an  act  of  the  legislature;  but  the 
citizenship  of  the  individual  corporators 
was  not  stated;  the  averment,  in  the 
original  bill,  was  that  William  B.  Bullock 
and  Samuel  Hale  were  citizens  of  Georgia, 
and  residents  therein;  William  B.  Bullock 
was  afterwards  designated  in  the  bill, 
as  "president  of  the  mother  bank,  and 
Saftiuel  Hale,  as  the  president  of  the 
branch  bank  of  Augusta,  in  the  state  of 
Georgia."  The  courts  of  the  United 
States  have  no  jurisdiction  of  the  case; 
the  record  does  not  show  that  the  de- 
fendants were  citizens  of  Georgia,  nor  are 
there  any  distinct  allegations,  that  the 
stockholders  of  the  bank  are  citizens  of 
that  state.  Breithaupt  v.  Bank,  1  Pet. 
238.  7  L.   Ed.   127. 

49.  Present  mode  of  pleading  corporate 
citizenship. — Marshall  v.  Baltimore,  etc., 
R.  Co.,  16  How.  314,  325,  14  L.  Ed.  953; 
Louisville,  etc.,  R.  Co.  v.  Letson,  2  How. 
497,  11  L.  Ed.  353;  Dodge  v.  Tulleys,  144 
U.  S.  451,  36  L.  Ed.  501;  Sun  Printing,  etc., 
Ass'n  V.  Edwards,  194  U.  S.  377,  48  L. 
Ed.  1027;  Paul  v.  Virginia,  8  Wall.  168, 
178,  19  L-  Ed.  357;  Pennsylvania  v.  Quick- 
silver Co.,  10  Wall.  553,  556,  19  L.  Ed.  998; 
St.  Louis,  etc.,  R.  Co.  v.  James,  161  U. 
S.  545,  557,  40  L.  Ed.  802;  Muller  v.  Dows, 
94  U.  S.  444,  24  L.  Ed.  207;  Ohio,  etc.,  R. 
Co.  V.  Wheeler,  1  Black  286,  297,  17  L. 
Ed.  130;  Railroad  Co.  v.  Harris,  12  Wall. 
65,  81,  20  L.  Ed.  354;  Express  Co.  v.  Rail- 
road Co.,  99  U.  S.  191,  198,  25  L.  Ed.  319; 
Express  Co.  v.  Kountze,  Bros.,  8  Wall. 
342,  19  L.  Ed.  457;  Blake  v.  McClung,  172 
U.  S.  239,  259,  43  L.  Ed.  432;  Brock  V. 
Northwestern  Fuel  Co.,  130  U.  S.  341,  32 
L.  Ed.  905;  St.  Joseph,  etc.,  R.  Co.  v. 
Steele,  167  U.  S.  659,  42  L.  Ed.  315; 
Piquignot  v.  Pennsylvania  R.  Co.,  16  How. 
104,  14  L.  Ed.  863;  Philadelphia,  etc.,  R. 
Co.  V.  Quigley,  21  How.  202,  214,  16  L. 
Ed.  73;  Gordon  v.  Third  Nat.  Bank,  144 
U  S  97,  36  L.  Ed.  360;  Insurance  Co. 
V.  Francis,  11  Wall.  210,  20  L.  Ed.  77; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 
452,  36  L.  Ed.  763;  Lafayette  Ins.  Co.  v. 
French,   18   How.    104,    15   L.   Ed.   451. 

An  averment  that  the  defendant  is  a 
foreign  corporation,  formed  under  and 
created  by  the  laws  of  the  state  of  New 
York,  is  a  sufficient  averment  that  the 
defendant  is  a  citizen  of  New  York.  Ex- 
press Co.  V.  Kountze  Bros.,  8  Wall.  342, 
343,  19  L.  Ed.  457. 

An  allegation  of  the  complaint,  ad- 
mitted by  the  answer,  "that  defendant  is 


a  domestic  corporation,  duly  organized 
and  existing  under  the  laws  of  New  York, 
having  its  principal  office  for  the  transac- 
tion of  business  in  the  southern  district 
of  New  York,"  clearly  imports  that  the 
corporation  was  originally  created  by  the 
state  of  New  York.  The  presumption 
necessarily  follows  that  the  corporation 
is  composed  of  citizens  of  that  state,  and 
consequently  the  corporation  is  entitled 
to  sue  or  be  sued  in  the  courts  of  the 
United  States  as  a  citizen  of  New  York. 
Sun  Printing,  etc.,  Ass'n  v.  Edwards,  194 
U.  S.  377,  381,  48  L.  Ed.  1027. 

The  citizenship  of  Cornell  University  is 
sufficiently  disclosed  by  an  allegation  that 
it  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  New  York. 
Dodge  V.  Tulleys,  144  U.  S.  451,  456,  36 
L.  Ed.  501. 

50.  Stating  law  of  creation. — Piquignot 
V.  Pennsylvania  R.  Co.,  16  How.  104,  14 
L.  Ed.  S63;  Lafayette  Ins.  Co.  v.  French, 
18   How.   404,   15   L.    Ed.   451. 

Where  a  suit  was  brought  in  which  the 
plaintiff  was  described  as  a  citizen  of 
France,  against  the  Pennsylvania  Rail- 
road Company,  without  any  averment  that 
the  defendants  were  a  corporation  under 
the  laws  of  Pennsylvania,  or  that  the 
place  of  business  of  the  corporation  was 
there,  or  that  its  corporators,  managers, 
or  directors  were  citizens  of  Pennsylvania, 
the  absence  of  such  an  averment  was  fatal 
to  the  jurisdiction  of  the  court.  Piquignot 
V.  Pennsylvania  R.  Co.,  16  How.  104,  14 
L.    Ed.   863. 

51.  Difference  of  citizenship  to  be 
averred. — Muller  v.  Dows,  94  U.  S.  444, 
24  L.  Ed.  207;  St.  Joseph,  etc.,  R.  Co.  v. 
Steele,  167  U,   S.   659,  42   L-   Ed.   315. 

A  bill  alleged  that  the  plaintiff  was  a 
corporation  created  and  subsisting  under 
and  by  virtue  of  the  laws  of  Kansas  and 
Nebraska  and  that  the  defendant  was  a 
citizen  of  Kansas.  It  was  held  that  it  did 
not  sufficiently  show  that  the  plaintiff  and 
defendant  were  citizens  of  different  states. 
St.  Joseph,  etc.,  R.  Co.  v.  Steele,  167  U.  S. 
659,  42  L.  Ed.  315. 

While  it  should  appear  by  the  declara- 
tion, or  bill  of  complaint,  that  the  cor- 
poration was  created  by  the  state  whereof 
the  adverse  party  is  not  a  citizen,  a  de- 
fective averment  of  that  fact  may  be 
cured  by  the  subsequent  pleadings. 
Muller  V.  Dows,  94  U.  S.  444,  24  L.  Ed. 
207. 

52.  Averments  that  corporation  is 
citizen  of  state. — Lafavette  Ins.  Co.  v. 
French,   18   How.   404,  15_  L.   Ed.   451. 

Where  a  corporation  is  sued,  it  is  not 
enough,   in    order  to   give  jurisdiction,   to 
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the  court  is  bound  to  take  judicial  notice,^^  or  that  it  is  doing  business  in  a  cer- 
tain state,^**   is   not  sufficient. 

(bb)  Joint-Stock  Companies. — In  an  action  by  or  against  a  joint-stock  com- 
pany, the  citizenship  of  the  members  of  the  company  must  be  averred.^^ 

(cc)  Associations. — In  a  suit  by  or  against  a  partnership  association  the  cit- 
izenship of  the   individual  members  must  be  stated.^*' 

(dd)  Partnerships. — In  an  action  by  or  against  a  partnership  the  citizenship 
of  each  of  its  members  must  be  stated  in  the  record.^^ 


say  that  the  corporation  is  a  citizen  of 
the  state  where  the  suit  is  brought.  But 
an  averment  is  sufficient,  when  admitted 
by  a  demurrer,  that  the  corporation  was 
created  by  the  laws  of  the  state,  and  had 
its  principal  place  of  business  there. 
Lafayette    Ins.    Co.    v.    French,    18    How. 

404,  15    L.    Ed.   451. 

53.  Same — Corporations  created  under 
public  law. — Covington  Drawbridge  Co.  v. 
Shepherd,  20   How.   227,   15   L.    Ed.   896. 

An  averment,  in  pleading,  that  the  Cov- 
ington Drawbridge  Company  were  citi- 
zens of  Indiana,  was  sufficient  to  give 
jurisdiction  to  the  circuit  court  of  the 
United  States,  because  the  company  was 
incorporated  by  a  public  statute  of  the 
state  which  the  court  was  bound  judicially 
to  notice.  Covington  Drawbridge  Co.  v. 
Shepherd,  20   How.   227,  15   L.   Ed.   896. 

54.  Averment  that  corporation  is  doing 
business  in  state. — Brock  v.  Northwestern 
Fuel  Co.,  130  U.  S.  341,  32  L-  Ed.  905; 
Pennsylvania  v.  Quicksilver  Co.,  10  Wall. 
553,  19  L.  Ed.  998;  Insurance  Co.  v. 
Francis,   11   Wall.   210,  20   L.   Ed.   77. 

An  allegation  that  a  corporation  is 
doing  business  in  a  state  does  not  nec- 
essarily import  that  it  was  created  by  the 
laws  of  that  state.  Brock  v.  North- 
western Fuel  Co.,  130  U.  S.  341,  32  L. 
Ed.    905. 

In  a  suit  against  a  corporation  by  a 
citizen  of  one  state,  an  averment  that  the 
defendant  is  a  body  politic  by  the  law  of 
another  state,  named  and  "doing  business" 
in  it,  is  not  sufficient  to  give  jurisdiction 
to  this  court.  '  Pennsylvania  v.  Quick- 
silver Co.,  10  Wall.   553,  19  L.   Ed.  998. 

An  averment  in  a  declaration  that  the 
defendant  is  a  corporation  created  by  an 
act  of  the  legislature  of  the  state  of  New 
York,  located  in  Aberdeen,  Mississippi, 
and  doing  business  there  under  the  laws 
of  the  state,  is  not  an  averment  that  the 
defendant  is  a  citizen  of  Mississippi. 
Insurance  Co.  v.  Francis,  11  Wall.  210, 
20    L.    Ed.    77. 

55.  Joint-stock  company. — Chapman  v. 
Barney,  129  U.  S.  677,  32  L-  Ed.  800; 
Great  Southern,  etc.,  Hotel  Co.  v.  Jones, 
177  U.  S.  449,  454,  44  L.  Ed.  842;  La- 
fayette  Ins.   Co.   V.    French,   18   How.   404, 

405,  15  L.   Ed.  451. 

In  Chapman  v.  Barney,  129  U.  S.  677, 
682,  32  L.  Ed.  800,  which  was  an  action  in 
the  circuit  court  of  the  United  States 
by  the  United  States  Express  Company, 
the  court  said:  "On  looking  into  the 
record  we  find  no  satisfactory  showing  as 
to    the    citizenship    of   the   plaintifif.      The 


allegation  of  the  amended  petition  is,  that 
the  United  States  Express  Company  is  a 
joint-stock  company  organized  under  a 
law  of  the  state  of  New  York,  and  is  a 
citizen  of  that  state.  But  the  express 
company  cannot  be  a  citizen  of  New 
York,  within  the  meaning  of  the  statutes 
regulating  jurisdiction,  unless  it  be  a 
corporation.  The  allegation  that  the  com- 
pany was  organized  under  the  laws  of 
New  York  is  not  an  allegation  that  it  is 
a  corporation.  In  fact,  the  allegation  is 
that  the  company  is  not  a  corporation, 
but  a  joint-stock  company — that  is,  a 
mere  partnership.  And  although  it  may 
be  authorized  by  the  laws  of  the  state 
of  New  York  to  bring  suit  in  the  name 
of  its  president,  that  fact  cannot  give  the 
company  power,  by  that  name,  to  sue  in 
a  federal  court.  The  company  may  have 
been  organized  under  the  laws  of  the 
state  of  New  York,  and  may  be  doing 
business  in  that  state,  and  yet  all  the 
members  of  it  may  not  be  citizens  of  that 
state.  The  record  does  not  show  the 
citizenship  of  Barney  or  of  any  of  the 
members  of  the  company.  They  are  not 
shown  to  be  citizens  of  some  state  other 
than  Illinois.  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278,  283,  27  L.  Ed. 
932,  and  authorities  there  cited.  For 
these  reasons  we  are  of  opinion  that  the 
record  does  not  show  a  case  of  v/hich  the 
circuit  court  could  take  jurisdiction." 
Quoted  in  Great  Southern,  etc.,  Hotel 
Co.  V.  Jones,  177  U.  S.  449,  454,  44  L.  Ed. 
842. 

56.  Suits  against  partnership  associa- 
tion.—Great  Southern^  etc.,  Hotel  Co.  v. 
Jones,  177  U.   S.  449,  44  L.   Ed.   842. 

57.  Partnership. — Raphael  v.  Trask,  194 
U.  S.  272,  48  L.  Ed.  973;  Great  Southern, 
etc.,  Hotel  Co.  v.  Jones,  177  U.  S.  449, 
458,  44  L.  Ed.  842;  Ross  v.  Duval,  13  Pet. 
45,   10   L.    Ed.   51. 

A  declaration  in  the  circuit  court  of 
the  United  States  for  the  Virginia  dis- 
trict, stated  the  plaintiffs  to  be  "mer- 
chants, and  partners  trading  under  the 
firm,  and  by  the  name  and  style  of  Duval 
&  Co.,  of  Philadelphia,  jn  Pennsylvania." 
This  was  insufficient  to  give  jurisdiction 
to  the  court  in  the  action,  if  the  exception 
had  been  taken  by  plea,  or  by  writ  of 
error,  within  the  limitation  of  such  writ. 
Ross  V.  Duval,  13  Pet.  45,  10  L.  Ed.  51. 

But  an  averment  in  the  declaration,  that 
the  plaintiffs  were  a  firm  of  natural  per- 
sons, associated  for  the  purpose  of  carry- 
ing on  the  banking  business  in  Omaha, 
Nebraska  Territory  (a  place  which,  at  the 
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(ee)  Unincorporated  Board. — In  order  for  a  citizen  of  one  state  to  sue  in  the 
federal  courts,  on  the  ground  of  diverse  citizenship,  an  unincorporated  board, 
which,  under  the  laws  of  another  state  has  power  to  sue  and  be  sued,  the  citizen- 
ship of  the  individual  members  of  the  board  must  be  specifically  set  out.^^ 

ff.  Suits  by  Stockholders  on  Behalf  of  Corporation. — See  the  title  Stock  and 
Stockholders. 

gg.  Snits  by  Assignees. — In  a  suit  by  an  assignee,  the  bill  or  other  pleading 
must  contain  an  averment  showing  that  the  suit  could  have  been  maintained 
by  the  assignor  if  no  assignment  had  been  made.^^     The  allegation  that  the  as- 


time  of  the  suit  brought,  was  remote  from 
the  great  centers  of  trade  and  commerce), 
and  had  been  for  a  period  of  eighteen 
months  engaged  in  that  business,  at  that 
place,  is  equivalent  to  saying  that  they 
had  their  domicile  there,  and  is  a  suffi- 
cient averment  of  citizenship.  Express 
Co.  V.  Kountze  Bros.,  8  Wall.  342,  19  L. 
Ed.    457. 

58.  Action  against  unincorporated 
board  having  power  to  sue  and  be  sued. 
— Thomas  v.  Board  of  Trustees,  195  U. 
S.    207,   217,   49    L.    Ed.    160. 

Where  a  board  -of  trustees  of  a  state 
university  are  entitled  to  sue  and  be  sued 
by  their  collective  name,  and  are  bound 
by  judgments  rendered  against  them  in 
that  name,  in  a  suit  brought  against  them 
by  a  citizen  of  another  state,  jurisdiction 
sufficiently  appears,  without  bringing  the 
several  persons  constituting  the  board  be- 
fore the  court  as  defendants,  where  the 
bill  alleges  that  each  individual  trustee 
is  a  citizen  of  the  state.  Thomas  v.  Board 
of  Trustees,  195  U.  S.  207,  217,  49  L.  Ed 
160. 

In  a  suit  in  the  federal  court  for  Ohio 
against  the  board  of  trustees  of  the  Ohio 
State  University,  by  a  citizen  of  a  dif- 
ferent state,  it  was  alleged  that  the  in- 
stitution was  created  by  and  existed  under 
the  laws  of  the  state  of  Ohio,  but  it  was 
not  alleged  to  be  a  corporation  of  that 
state,  nor  was  the  citizenship  of  the  mem- 
bers of  the  board  specifically  stated.  It 
was  held  that  the  liill  was  insufficier,!  to 
sustain  the  jurisdiction.  Thomas  v.  Board 
of  Trustees,  195  U.  S.  207.  217,  49  L.  Ed. 
160. 

The  constitution  of  Ohio  provides  that 
no  person  shall  be  elected  or  appointed 
to  any  office  in  the  state  unless  he  pos- 
.sesses  the  qualifications  of  an  elector,  and 
an  elector  must  be  a  citizen  of  that  state. 
In  a  suit  in  the  federal  courts  by  a  citi- 
zen of  another  state  against  the  board  of 
trustees  of  the  Ohio  State  University,  an 
institution  which  was  not  a  corporation 
under  the  Ohio  laws,  the  citizenship  of 
the  members  of  the  board  of  trustees  was 
not  specifically  alleged  in  the  bill,  but  it 
was  contended  that  their  citizenship  suffi 
riently  appeared  because  of  the  constitu- 
tional provision  above  stated.  It  was 
held  that  the  bill  was  not  sufficient. 
Thomas  v.  Board  of  Trustees,  195  U.  S. 
207.    217,    49    L.    Ed.    160. 

59.  Pleading  citizenship  of  assignor. — 
Kolze  V.  Hoadley,  200   U.   S.  76,  83,  5U   L. 


Ed.  377;  Turner  v.  Bank,  4  Dall.  8,  1  L. 
Ed.  718;  T^IuUen  v.  Torrance,  9  Wheat. 
537,  6  L.  Ed.  154;  Bradley  v.  Rhines,  8 
Wall.  393,  19  L.  Ed.  467;  Anderson  v. 
Watt,  138  U.  S.  694,  34  L.  Ed.  1078;  Rob- 
ertson V.  Cease,  97  U.  S.  646,  24  L.  Ed. 
1057;  Brock  v.  Northwestern  Fual  Co., 
130  U.  S.  341,  32  L.  Ed.  905;  North  Ameri- 
can. Transp.,  etc.,  Co.  v.  Morrison,  178 
U.  S.  262,  268,  44  L,.  Ed.  1061;  Bailey  v. 
Dozier,  6  How.  23,  12  L.  Ed.  328;  Holmes 
v.  Goldsmith,  147  U.  S.  150,  157,  37  L.  Ed. 
118;  ^Morgan  v.  Gay,  19  Wall.  81,  83,  22 
L.  Ed.  100;  New  Orleans  v.  Benjamin, 
153  U.  S.  411,  38  L.  Ed.  764;  Metcalf  v. 
Watertown,  128  U.  S.  586,  588,  32  L.  Ed. 
543;  Corbin  v.  Black  Hawk  County,  105 
U.  S.  659,  667,  26  L.  Ed.  1136;  United 
States  Bank  v.  Moss.  6  How.  31,  12  L. 
Ed.  331;  Gibson  v.  Chew,  16  Pet.  315,  10 
L.  Ed.  977;  Turner  v.  Bank,  4  Dall.  8,  1 
L.  Ed.  718;  Montalet  v.  Murray,  4  Cranch 
46,   2    L.    Ed.    545. 

If  it  do  not  appear  upon  the  record 
that  a  suit  might  have  been  maintained 
in  the  courts  of  the  United  States,  be- 
tween the  original  parties  to  a  contract, 
no  suit  can  be  maintained  upon  it.  in  those 
courts,  by  any  subsequent  holder.  Mon- 
talet V.  Murray,  4  Cranch  46,  2  L.  Ed.  545; 
Benjamin  v.  New  Orleans,  169  U.  S.  161, 
163,  42  L.  Ed.  700;  Parker  v.  Ormsby, 
141  U.  S.  81,  35  L.  Ed.  654;  Turner  v. 
Bank.  4  Dall.  8,  1  L.  Ed.  718;  Metcalf  v. 
Watertown,  128  U.    S.   586,   32   L;    Ed.   543. 

"It  has  been  frequently  held  by  this 
court  that,  in  an  action  in  a  circuit  court 
of  the  United  States,  by  an  assignee  of  a 
chose  in  action,  the  record  must  affirma- 
tively show,  by  apt  allegations,  that  the 
assignor  could  have  maintained  the  ac- 
tion. Thus,  Mr.  Justice  Strong,  in  de- 
livering the  opinion  of  the  court,  in  the 
case  of  Morgan  v.  Gay,  19  Wall.  81,  83, 
22  L  Ed.  100,  said:  'In  Turner  z\  Bank, 
4  Dall.  8,  1  E.  Ed.  718,  it  was  distinctly 
ruled  that  when  an  action  upon  a  promis- 
sory note  is  brought  in  a  federal  court 
by  an  indorser  against  the  maker,  not 
only  the  parties  to  the  suit,  but  also  the 
citizenship  of  the  payee  and  the  indorser, 
must  be  averred  in  the  record  to  be  such 
as  to  give  the  court  jurisdiction.'  "  Holmes 
V.  Goldsmith,  147  U.  S.  150,  157,  37  L.  Ed. 
118. 

Where  a  citizen  of  one  state  as  indorsee 
of  inland  bills,  drawn  or  accepted  by  a 
citizen  of  another— the  plaintiff  claiming 
through  the  indorsement  of  the  payee,  or 
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signer,  which  was  a  corporation,  was  "doing  business  in  the  state  of  Iowa,"  does 
not  necessarily  import  that  it  was  created  by  the  laws  of  that  state.'^^' 

(c)  Amendment  of  Averments. — A  defect  in  averring  citizenship  is  curable 
by  amendment,  and  it  is  not  only  within  the  power  but  the  duty  of  the  circuit 
court,  on  its  attention  being  called  to  the  fact,  to  allow  such  an  amendment  to 
be  made.^i  The  amendment  may  be  made  even  after  judgment,  if  the  court 
still  has  control  of  the  record.*^-  While  an  amendment  of  the  record  so  as  to 
properly  state  the  citizenship  of  the  parties  cannot  be  made  in  the  supreme 
court,^^  the  court  below  may,  in  its  discretion,  allow  it  to  be  done  when  the 
case  gets  back.^^ 

(d)  Denial  of  Averments. — Where  the  allegations  of  citizenship  in  the  peti- 
tion are  not  denied  by  the  answer,  they  are  to  be  taken  as  true.^^  If,  under  the 
state  practice,  the  general  denial  of  allegations  puts  them  in  issue,  such  a 
denial  puts  the  question  of  citizenship  in  issue.*^*^ 

(4)  Amount  in  Controversy — (a)  Necessity  and  Sufficiency  of  Averments. 
— The  sufficiency  of  the  amount  in  controversy  to  give  jurisdiction,  must  be 
affirmatively   stated  in  the  pleadings  or  record. 5"     \\'here  the  allegation  in  the 


of  the  payee  and  subsequent  indorsers — 
sues  the  drawer  or  acceptor,  in  the  circuit 
court,  the  eleventh  section  of  the  judi- 
ciary act  requires  that  the  citizenship  of 
such  payee,  or  of  such  payee  and  subse- 
quent indorsers,  be  alleged  to  be  different 
from  that  of  the  defendant.  It  is  not 
enough  to  allege  that  the  plaintiff  is  a 
citizen  of  one  state  and  the  defendant  of 
another.  Morgan  v.  Gay,  19  Wall.  81, 
22    L.    Ed.    100. 

In  an  action  on  a  note,  by  an  assignee 
or  indorsee,  the  payee's  citizenship  must 
be  stated  in  the  record.  Montalet  v.  Mur- 
ray, 4  Cranch  46,  2  L.  Ed.  545;  Turner  v. 
Bank,  4  Dall.  8,  1  L.  Ed.  718. 

60.  Allegation  that  assignor  corpora- 
tion was  doing  business  in  certain  state. 
— Brock  V.  Northwestern  Fuel  Co.,  130 
JJ.    S.   341,   342,   32    E-    Ed.   905. 

61.  Amendment  in  circuit  court — In 
general. — Howard  v.  De  Cordova,  177  U. 
S.  609.  614,  44  L.  Ed.  908;  Great  Southern, 
etc.,  Hotel  Co.  v.  Jones,  193  U.  S.  532,  540, 
48  L.  Ed.  778;  Mexican  Cent.  R.  Co.  v. 
Duthie,  189  U.  S.  76,  47  L.  Ed.  715;  Gree- 
ley V.  Lowe,  155  U.  S.  58,  75,  39  L.  Ed. 
69.  See,  generally,  the  title  AMEND- 
MENTS, vol.  1,  p.  288. 

In  Kennedy  v.  Bank,  8  How.  586,  612, 
12  L.  Ed.  1209,  it  was  said:  "But  the 
mandate  of  this  court  which  contained  the 
amendment,  as  to  the  citizenship  of  the 
stockholders  of  the  bank,  agreed  to  by 
the  counsel,  was  filed  on  the  6th  of  May, 
1830,  in  the  circuit  court,  and  it  neces- 
sarily became  a  part  of  the  record  of 
that  court.  This  was  before  the  final  de- 
cree was  entered,  and  it  removed  the 
objection  to  the  jurisdiction  of  the  court. 
After  this,  the  decree  could  not  have  been 
reversed    for   the   want   of   jurisdiction." 

Amendment  in  cases  removed  from 
state  courts. — See  the  title  REMOVAL 
OF    CAUSES. 

62.  After  judgment. — Mexican  Cent.  R. 
Co.  V.  Duthie,  189  U.  S.  76,  47  L-  Ed. 
715. 


63.  Amendment    in     supreme     court. — 

Continental    Ins.    Co.    v.    Rhoads,    119    U. 
S.    237,    240,    30    L.    Ed.    380. 

64.  Amendment  after  reversal. — Con- 
tinental Ins.  Co.  V.  Rhoads,  119  U.  S.  237, 
240,  30  L.  Ed.  380;  Morgan  V.  Gay,  19 
Wall.  81,  22  L.  Ed.  100;  Robertson  v. 
Cease,  97  U.  S.  646,  24  L.  Ed.  1057;  Great 
Southern,  etc..  Hotel  Co.  v.  Jones,  177  U. 
S.  449,  458,  44  L.  Ed.  842;  Great  South- 
ern, etc.,  Hotel  Co.  v.  Jones,  193  U.  S. 
532,  540,  48  L.  Ed.  778;  Halsted  v.  Bus- 
ter,   119   U.    S.    341,   342,    30    L.    Ed.    462. 

The  defendant  having  made  no  objec- 
tion in  the  court  below  to  its  jurisdiction, 
by  reason  of  the  nonaverment  of  the 
citizenship  of  the  plaintiff,  the  supreine 
court,  in  reversing  the  judgment,  may 
grant  leave  to  the  latter  to  amend  his 
declaration  in  respect  to  his  citizenship 
at  the  commencement  of  the  suit,  if  it  be 
such  as  to  authorize  that  court  to  pro- 
ceed with  the  trial.  Robertson  v.  Cease, 
97   U.    S.    646,   24    L.    Ed.    1057. 

In  Morgan  v.  Gay,  19  Wall.  81,  22  L, 
Ed.  100,  the  judgment  of  the  court  below 
was  reversed,  because  it  did  not  affirma- 
tively appear  that  the  citizenship  of  the 
parties  was  such  as  to  give  it  jurisdiction; 
and  the  cause  was  sent  back,  "that  amend- 
ment may  be  made  in  the  pleadings,  show- 
ing the  citizenship  of  the  indorser  of  the 
bills,  if  it  be  such  as  to  give  the  court 
jurisdiction  of  the  case."  Robertson  v. 
Cease,  97  U.  S.  646,  650,  24  L.  Ed.  1057. 

65.  Allegations  not  denied  taken  to  be 
true, — Deputron  v.  Young,  134  U.  S.  241, 
251,  33  L.  Ed.  923.  citing  Philadelphia, 
etc.,  R.  Co.  V.  Quigley,  21  How.  202,  214, 
16  L.  Ed.  73.  See,  generally,  the  title 
PLEADING. 

66.  Effect  of  general  denial. — Roberts 
V.   Lewis,  144  U.   S.  653,   36   L.   Ed.   579. 

67.  Amount  in  controversy  to  appear 
from  pleading. — Citizens'  Bank  v.  Cannon, 
164  U.  S.  319,  322,  41  L.  Ed.  451;  Black- 
burn V.  Portland  Gold  Min.  Co.,  175  U. 
S.  571,  44  L.  Ed.  276;  Fishback  v.  Western 
Union    Tel.    Co.,    161   U.    S.    96,    100,   40    L. 


1006 


COURTS. 


complaint  is  that  the  "amount  in  dispute,"  exchisive  of  interest  and  cost  ex- 
ceeds $2,000,  this  is  a  sufficient  averment  of  jurisdiction  of  amount.  It  is  not 
necessary  to  aver  that  the  "matter  in  dispute"  exceeds  that  amount.**^ 

(b)  Amendment  of  Averment. — The  bill  may  be  amended  to  show  an  amount 
within  the  jurisdiction  of  the  court.'^^  But  the  action  of  the  court  in  refusing 
to  permit  an  amendment  of  the  proceedings  in  this  respect  is  not  reviewable J<^ 

(5)   Averments  as  to  Venue. — See  the  title  Venue. 

h.  Objections  to  Jurisdiction. — As  to  the  former  rule  as  to  objections  by  plea 
in  abatement,  see  the  title  Abatement,  Revivai.  and  Survival,  vol.  1,  p.  35, 
et  seq.  As  to  objection  by  demurrer,  see  the  title  Demurrers.  As  to  dismissal 
by  court,  under  act  of  1875,  when  the  case  is  not  one  really  cognizable  by  the 
federal  courts,  see  the  title  Dismissal,  Discontinuance  and  Nonsuit. 

D.  Circuit  Court  of  Appeals. — The  circuit  court  of  appeals,  which  is  a 
court  created  by  statute,  is  not  in  terms  endowed  with  any  original  jurisdiction.''' ^ 

E.  Supreme  Court — 1.  Jurisdiction — a.  Original  Jurisdiction — (1)  Origin 
and  Nature. — The  original  jurisdiction  of  the  supreme  court  is  derived  directly 
from   the   constitution  ;^2   [^  has    no   common-law   jurisdiction.'''^      The    supreme 


Ed.  630;  Ex  parte  Smith,  94  U.  S.  455,  24 
L.  Ed.  165;  Metcalf  v.  Watertown,  128 
U.    S.   586,  32    L.    Ed.   543. 

Failure  to  object  in  lower  court. — 
Where  a  suit  to  compel  enrollment  of 
names  on  the  voting  lists  is  brought  in 
the  circuit  court  of  the  United  States, 
and  there  is  no  averment  as  to  the  amount 
in  dispute,  or  that  there  is  any,  but  no 
objection  is  made  in  that  court  on  this 
ground,  where  the  amendment  could 
have  been  made,  if  necessary,  it  will  not 
be  regarded  as  a  sufficient  ground  for 
dismissal  by  the  supreme  court.  Giles  v. 
Harris,  189  U.  S.  475,  485,  47  L.  Ed.  909, 
citing  Mills  v.  Green,  159  U.  S.  651,  40  L. 
Ed.   293. 

68.  Mode  of  averring  jurisdictional 
amount. — Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571,  44  L.  Ed.  276. 

69.  Amendment  of  averment. — North- 
ern Pac.  R.  Co.  V.  Walker,  148  U.  S.  391, 
37  L.  Ed.  494;  Giles  v.  Harris,  189  U.  S. 
475,  485,  47  L.  Ed.  909;  Carr  v.  Fife,  156 
U.  S.  494,  39  L.  Ed.  508. 

Where  the  record  is  defective  in  not 
containing  an  allegation  that  the  matter 
in  dispute  exceeds  two  thousand  dollars, 
an  amendment  by  affidavits,  disclosing 
that  the  value  of  the  matter  in  dispute 
exceeds  that  sum,  cures  the  defect.  Carr 
V.   Fife,  156  U.  S.  494,  497,  39  L.   Ed.  508. 

70.  Refusal  of  amendment  not  subject 
to  review. — Ex  parte  Bradstreet,  7  Pet. 
634,  8  L-  Ed.  810.  See,  generally,  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  333. 

71.  Circuit  court  of  appeals. — Whitney 
V.  Dick,  202  U.  S.  132.  137,  50  L.  Ed.  963. 
As  to  appellate  jurisdiction,  see  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  810, 
et  seq. 

72.  Jurisdiction  derived  from  constitu- 
tion.—Osborn  V.  United  States  Bank,  9 
Wheat.  738,  821,  6  L.  Ed.  204;  Marbury  v. 
Madison,  1  Cranch  137,  2  L.  Ed.  60;  Ex 
parte  Watkins,  7  Pet.  568,  572,  8  L.  Ed. 
786-  United  States  v.  Hudson,  7  Cranch 
32,  '33,  3  L.  Ed.  259;  Ex  parte  Dorr,  3 
How.    103,    104,    11    L.    Ed.    514. 

The.   constitution    establishes     the      su- 


preme court,  and  defines  its  jurisdiction. 
It  enumerates  cases  in  which  its  juris- 
diction is  original  and  exclusive;  and 
then  defines  that  which  is  appellate,  but 
does  not  insinuate,  that  in-any  such  case, 
the  power  cannot  be  exercised  in  its  origi- 
nal form,  by  courts  of  original  jurisdic- 
tion. Osborn  v.  United  States  Bank,  9 
Wheat.   738,  821,  6  L.   Ed.  204. 

Of  all  the  courts  which  the  United 
States  may,  under  their  general  powers, 
constitute,  one  only,  the  supreme  court, 
possesses  jurisdiction  derived  immediately 
from  the  constitution,  and  of  which  the 
legislative  power  cannot  deprive  it. 
United  States  v.  Hudson,  7  Cranch  32,  33, 
3   L.   Ed.   259. 

The  supreme  court  does  not  owe  its 
existence  or  its  powers  to  the  legislative 
department  of  the  government.  It  is 
created  by  the  constitution,  and  repre- 
sents one  of  the  three  great  divisions  of 
power  in  the  -government  of  the  United 
States,  to  each  of  which  the  constitution 
has  assigned  its  appropriate  duties  and 
powers,  and  made  each  independent  of 
the  other  in  performing  its  appropriate 
functions.  The  power  conferred  on  this 
court  is  exclusively  judicial,  and  it  can- 
not be  required  or  authorized  to  exercise 
any  other.  Gordon  z'.  United  States,  117 
U.    S.,   appx.,    697,   699. 

"This  court  exists  by  a  direct  grant  from 
the  people  of  their  judicial  power;  it  is 
exercised  by  their  authority,  as  their 
agent,  selected  by  themselves,  for  the  pur- 
poses specified.  The  people  of  the  states 
as  they  respectively  became  parties  to 
the  constitution,  gave  to  the  judicial 
power  of  the  United  States,  jurisdiction 
over  themselves,  controversies  between 
states,  between  citizens  of  the  same  or 
different  states,  claiming  lands  under 
their  conflicting  grants,  within  disputed 
territory."  Rhode  Island  v.  Massa- 
chusetts. 12  Pet.  657,  9  L.   Ed.   1233. 

73.  No  common-law  jurisdiction. — Ex 
parte  Dorr,  3  How.  103,  104,  11  L.  Ed. 
514. 

The  supreme  court  cannot  exercise  orig- 
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court  is  one  of  limited  and  special  original  jurisdiction,  and  its  action  must  be 
confined  to  the  particular  cases,  controversies  and  parties  over  which  the  con- 
stitution and  laws  have  authorized  it  to  actJ^ 

(2)  Construction  of  Grant  of  Jurisdiction. — Affirmative  words  in  the  consti- 
tution, declaring  in  what  cases  the  supreme  court  shall  have  original  jurisdic- 
tion, must  be  construed  negatively  as  to  all  other  cases." ^  The  judiciary  act 
has  always  been  considered  a  contemporaneous  exposition  of  the  highest  au- 
thority with  respect  to  the  constitutional  provisions  vesting  original  jurisdiction 
in  the  supreme  court  J  ^ 

(3)  Pozver  of  Congress  to  Restrict  or  Extend. — The  original  jurisdiction  of 
the  supreme  court  is  fixed  by  the  constitution,  and  can  be  neither  enlarged  nor 
restricted  by  congressJ^ 

(4)  To  What  Cases  Jurisdiction  Extends — (a)  In  General. — The  constitution 
provides  that  in  all  cases  affecting  ambassadors  or  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall 
have    original    jurisdiction^^      The   original    jurisdiction   depends    solely   on    the 


inal  jurisdiction  except  where  given  by 
the  constitution.  Marbury  v.  Madison,  1 
Cranch  137,  2  L.  Ed.  60;  Ex  parte  Wat- 
kins,  7  Pet.  568,  572,  8  L.   Ed.  786. 

Upon  the  death  of  a  public  officer  who 
is  a  party  defendant  to  a  proceeding  in 
mandamus,  the  supreme  court  cannot 
make  his  successor  a  party  to  the  pro- 
ceedings, as  this  would  be  an  exercise  of 
original  jurisdiction.  United  States  i'. 
Boutwell,  17  Wall.  604,  609,  21  L.  Ed. 
721. 

74.  Supreme  court  a  court  of  limited 
jurisdiction. — Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  9  L.   Ed.  1233. 

Any  proceeding  without  the  limits  pre- 
scribed, is  coram  non  judice,  and  its  ac- 
tion a  nullity;  and  whether  the  want  or 
excess  of  power  is  objected  to  by  a  party, 
or  is  apparent  to  the  court,  it  must 
surcease  its  action,  or  proceed  extra- 
judicially. Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  9   L.  Ed.  1233. 

75.  Construction  of  constitutional 
grant. — Ex  parte  Vallandigham,  1  Wall 
243,   252,    17    L.    Ed.   589. 

76.  Judiciary  act  as  explaining  constitu- 
tion.— •"The  judiciary  act  of  September 
24,  1789,  c.  20,  drawn  by  Senator  (after- 
wards Chief  Justice)  Ellsworth,  and 
passed — within  six  months  after  the  or- 
ganization of  the  government  under  the 
constitution,  and  on  the  daj--  before  the 
first  ten  amendments  were  proposed  to 
the  legislatures  of  the  states — by  the  first 
congress,  in  which  were  many  eminent 
men  who  had  been  members  of  the  con- 
vention which  formed  the  constitution, 
has  always  been  considered  as  a  contem- 
poraneous exposition  of  the  highest  au- 
thority. Cohens  v.  Virginia,  6  Wheat. 
264,  5  L.  Ed.  257;  Parsons  v.  Bedford,  3 
Pet.  433,  7  L.  Ed.  732;  Bors  v.  Preston, 
111  U.  S.  252,  28  L.  Ed.  419;  Ames  v. 
Kansas,  111  U.  S.  449,  28  L.  Ed.  482;  Wis- 
consin V.  Pelican  Ins.  Co.,  127  U.  S.  265, 
32  L.  Ed.  239."  Capital  Traction  Co.  v. 
Hof,   174  U.    S.    1,  9,   43   L.    Ed.   873. 

77.  Power  of  congress  to  restrict  or  ex- 
tend.— Alartin  v.  Hunter,  1  Wheat.  304, 
4  L-  Ed.  97;  Cohens  v.  Virginia,  6  Wheat. 


264,  5  L.  Ed.  257;  Ames  v.  Kansas,  111 
U.  S.  449,  466,  28  L.  Ed.  482;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  9  L. 
Ed.  1233;  Harrison  v.  Nixon,  9  Pet.  483, 
510,  9  L.  Ed.  201;  In  the  Matter  of 
Metzger,  5  How.  176,  191,  12  L.  Ed.  104; 
Ex  parte  Clarke,  100  U.  S.  399,  408,  25  L. 
Ed.  715;  United  States  v.  Ferreira,  13 
How.  40,  51,  14  L.  Ed.  42. 

The  supreme  court  alone  possesses  ju- 
risdiction derived  immediately  from  the 
constitution,  and  of  which  the  legislative 
power  cannot  deprive  it.  Ex  parte  Wis- 
ner.  203  U-  S.  449,  455,  51  L.  Ed.  264; 
United  States  v.  Hudson,  7  Cranch  32,  3 
L.  Ed.  259;  Stevenson  v.  Fain,  195  U.  S. 
165,    167,   49   L.    Ed.    142. 

The  original  jurisdiction  of  this  court, 
and  its  power  to  receive  appellate  juris- 
diction, are  created  and  defined  by  the 
constitution;  and  the  legislative  depart- 
ment of  the  government  can  enlarge 
neither  one  nor  the  other.  Daniels  v. 
Railroad  Co.,  3  Wall.  250,  254,  18  L.  Ed. 
224 

Congress  cannot  require  the  supreme 
court  to  express  an  opinion  on  a  case  in 
which  its  judicial  power  cannot  be  exer- 
cised, and  where  its  judgment  would  not 
be  final  and  conclusive  upon  the  rights  of 
the  parties.  La  Abra  Silver  Min.  Co  v. 
United  States,  175  U.  S.  423,  457,  44  L. 
Ed.  223;  Gordon  v.  United  States,  2  Wall. 
561,  17  L.   Ed.   921. 

78.    Original  jurisdiction — In  general. — 

Wisconsin  v.  Pelican  Ins.  Co.,  127  U  S 
.265.  287,  32  L.  Ed.  239;  Cherokee  Nation 
V.  Georgia,  5  Pet.  1,  8  L.  Ed.  25;  Louisi- 
ana V.  Texas,  176  U.  S.  1,  14,  44  L.  Ed.  347; 
Ames  V.  Kansas,  111  U.  S.  449,  463,  28  L 
Ed.  482;  Ex  parte  Hung  Hang,  108  U.  S. 
552,  553,  27  L.  Ed.  811;  United  States  v. 
Texas.  143  U.  S.  621,  642,  36  L.  Ed.  285; 
California  v.  Southern  Pac.  Co.,  157  u' 
S.  229,  257,  39  L-  Ed.  683;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  392,  5  L.  Ed.  257; 
Stevenson  v.  Fain,  195  U.  S.  165,  167,  49  L. 
Ed.  142;  Fowler  v.  Lindsey,  3  Dall.  411, 
414,  1  L.  Ed.  658;  Plaquemines  Tropical 
Fruit    Co.    V.    Henderson.    170    U.    S.    511, 
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character  of  the  parties,  and  is  confined  to  the  cases  in  which  are  those  enu- 
merated parties  and  those  onlyJ^ 

(b)  Cases  Affecting  Ambassadors,  Ministers  or  Consuls. — See  the  title  Am- 
bassadors AND  Consuls,  vol.  1,  p.  285. 

(c)  Cases  to  Which  State  Is  a  Party — aa.  Necessity  for  State  to  Be  Real 
Party. — In  order  for  the  supreme  court  to  take  jurisdiction  on  account  of  the 
interest  that  a  state  has  in  the  controversy,  the  state  must  be  substantially  a 
party. s*^  It  is  not  sufficient  that  a  state  is  a  nominal  party, ^^  or  that  its  interests 
may  be  consequentially  affected  by  a  case  to  which  it  is  not  even  a  nominal 
party. ^-  A  suit  by  or  against  the  governor  of  a  state,  as  such,  in  his  official 
character,  is  a  suit  by  or  against  the  state. '^•'^ 

bb.  Necessity  far  Properly  Organised  State  Government. — In  order  to  the  ex- 
ercise, by  a  state,  of  the  right  to  sue  in  the  supreme  court,  there  needs  to  be  a 
state  government,  competent  to  represent  the  state  in  its  relations  with  the 
national  government,  so  far  at  least  as  the  institution  and  prosecution  of  a  suit 
is  concerned.^'* 

cc.  Political  Questions. — The  province  of  the  supreme  court  is,  solely,  to  decide 
on  the  rights  of  individuals,  not  to  inquire  how  the  executive,  or  executive  officers, 
perform  duties  in  which  they  have  a  discretion.  Questions  in  their  nature  po- 
litical, or  which  are,  by  the  constitution  and  laws,  submitted  to  the  executive, 
can  never  be  made  in  this  court. ^^ 


514,  42  L.  Ed.  1126;  Chisholm  v.  Georgia, 
2   Dall.   419,   477,    1   L.    Ed.   440. 

Neither  the  constitution  nor  the  con- 
gress ever  contemplated  that  any  court 
of  the  United  States  should  take  cog- 
nizance of  anything  savoring  of  criminalty 
against  a  state.  Respublica  v.  Cobbett,  3 
Dall.    467,    476,    1    L.    Ed.    683. 

79.  Original  jurisdiction  dependent  on 
character  of  parties. — California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229,  39  L.  Ed.  683; 
United  States  v.  Texas,  143  U.  S.  621,  36 
L.  Ed.  2S5;  Louisiana  v.  Texas,  176  U.  S. 
1,   16,   44   L.    Ed.   347. 

80.  Necessity  for  state  to  be  real  party. 
—Kansas  v.  United  States,  204  U.  S.  331, 
341,  51  L,.  Ed.  510;  Fowler  v.  Lindsey,  3 
Dall.  411,  1  L.  Ed.  658;  Osborn  v.  United 
States  Bank,  9  Wheat.  738,  6  L.  Ed.  204; 
Virginia  Coupon  Cases,  114  U.  S.  269.  287, 
29  L.  Ed.  185.  See,  also,  Minnesota  v. 
Hitchcock,  185  U.  S.  373.  386,  46  L.  Ed. 
954;  In  re  Ayers,  123  U.  S.  443,  31  L.  Ed. 
216. 

Where  it  is  apparent  that  the  name  of 
the  state  is  being  used  simply  for  the 
prosecution  in  the  supreme  court  of  the 
claim  of  the  railroad  company,  original 
jurisdiction  cannot  be  maintained.  Kan- 
sas v.  United  States,  204  U.  S.  331,  341.  51 
L.    Ed.    510. 

81.  State  a  nominal  party. — Kansas  v. 
United  States,  204  U.  S.  331,  341,  51  L. 
Ed.   510. 

82.  State's  interest  involved,  but  state 
not  a  party. — Eowlcr  r.  Lindsey,  3  Dall. 
41 L  414,   1   L.   Ed.   658. 

Where  in  an  action  of  ejectment  a  plain- 
tiff claimed  that  the  land  in  dispute  lay 
in  Connecticut,  and  the  defendant  that  it 
was  within  the  state  of  New  York,  it  was 
held  that  the  case  was  not  one  within  the 
constitutional  grant  of  original  jurisdic- 
tion and  that  a  decision  in  the  case  be- 
tween individual  citizens  could  not  affect 


the  rights  of  the  states.  Where  a  state  is 
not  either  nominally  or  really  a  party, 
the  original  jurisdiction  of  the  supreme 
court  cannot  be  invoked.  Fowler  v. 
Lindsey,  3  Dall.  411,  1  L.  Ed.  658;  New 
York  V.  Connecticut,  4  Dall.  1,  1  L.  Ed. 
715. 

83.  Suit  by  or  against  governor  of  state. 
— Kentucky  v.  Dennison,  24  How.  66,  16 
L.    Ed.    717. 

84.  Necessity  for  properly  organized 
state  government. — ^Texas  z'.  White,  7 
Wall.    700,   701,    19   L.    Ed.    227. 

While  Texas  was  controlled  by  a  gov- 
ernment hostile  to  the  United  States,  and 
in  affiliation  with  a  hostile  confederation, 
waging  war  upon  the  United  States,  no 
suit,  instituted  in  her  name,  .could  be 
maintained  in  this  court.  It  was  neces- 
sary that  the  government  and  the  people 
of  the  state  should  be  restored  to  peace- 
ful relations  to  the  United  States,  under 
the  constitution,  before  such  a  suit  could 
be  prosecuted.  Texas  v.  White,  7  Wall. 
700,   701,    19    L.    Ed.   227. 

85.  Political  questions. — Louisiana  v. 
Texas,  176  U.  S.  1,  23,  44  L-  Ed.  347;  Mar- 
bury  t'.  Madison,  1  Cranch  137,  170,  2  L. 
Ed.  60;  Georgia  v.  Stanton,  6  Wall.  50, 
18  L.  Ed.  721;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  265,  288,  32  L-  Ed.  2^9; 
Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8 
L.  Ed.  25;  Washington  v.  Northern  Securi- 
ties  Co.,  185  U.   S.  254,  255,  46  L.   Ed.   897. 

"These  considerations  lead  to  the  defi- 
nition of  political  and  judicial  power  and 
questions;  the  former  is  that  which  a 
sovereign  or  state  exerts  by  his  or  its 
own  authority,  as  reprisal  and  confisca- 
tion; the  latter  is  that  which  is  granted 
to  a  court  or  judicial  tribunal.  So,  of 
controversies  between  states;  they  are  in 
their  nature  political,  when  the  sover- 
eign or  state  reserves  to  itself  the  rieh' 
of  deciding  of  it;  makes  it  the  'subject  of 


COURTS. 


1009 


dd.  Suits  bctzi'ccii  States — (aa)  General  Rule. — In  suits  between  two  states 
the  supreme  court  has  exckisive  original  jurisdiction,^^  even  in  the  absence  of 
any  act  of  congress  regulating  the  modt  and  form  in  which  it  shall  be  exer- 
cised.^' 

(bb)  Necessity  for  State  to  Be  Pecuniarily  Interested. — The  mere  fact  that 
a  state  had  no  pecuniary  interest  in  the  controversy  would  not  defeat  the  orig- 
inal jurisdiction  of  the  supreme  court,  which  might  be  invoked  by  the  state  as 
parens  patriae,  trustee,  guardian  or  representative  of  all  or  a  considerable  por- 
tion  of  its  citizens. ^^ 


a  treaty,  to  be  settled  as  between  states 
independent,'  or  'the  foundation  of  repre- 
sentations from  state  to  state.'  This  is 
political  equity,  to  be  adjudged  by  the 
parties  themselves,  as  contradistinguished 
from  judicial  equity,  administered  by  a 
court  of  justice,  decreeing  the  equum  et 
bonum  of  the  case,  let  who  or  what  be 
the  parties  before  them."  Rhode  Island 
V.  Massachusetts,  12  Pet.  657,  738,  9  L. 
Ed.   1233. 

A  bill  in  equity  filed  by  one  of  the  United 
States  to  enjoin  the  secretary  of  war  and 
other  ofificers  who  represent  the  execu- 
tive authority  of  the  United  States  from 
carrying  into  execution  certain  acts  of 
congress,  on  the  ground  that  such  execu- 
tion would  annul  and'  totally  abolish  the 
existing  state  government  of  the  state  and 
establish  another  and  different  one  in  its 
place — in  other  words,  would  overthrow 
and  destroy  the  corporate  existence  of 
the  state  by  depriving  it  of  all  the  means 
and  instrumentalities  whereby  its  exist- 
ence might,  and  otherwise  would  be  main- 
tained— calls  for  a  judgment  upon  a  politi- 
cal question,  and  will  therefore  not  be  en- 
tertained by  this  court.  Georgia  v. 
Stanton,  6  Wall.  50,  18  L.  Ed.  721. 

This  character  of  the  bill  is  not 
changed  by  the  fact  tLat  in  setting  forth 
the  political  rights  sought  to  be  protected, 
the  bill  avers  that  the  state  has  real  and 
personal  property  (as  for  example,  the 
public  buildings,  etc.),  of  the  enjoyment 
of  which,  by  the  destruction  of  its  cor- 
porate existence,  the  state  will  be  de- 
prived; such  averment  not  being  the  sub- 
stantive ground  of  the  relief  sought. 
Georgia  z:  Stanton,  6  Wall.  50,  18  L.  Ed. 
721. 

A  bill  filed  on  behalf  of  the  Cherokees 
seeking  to  restrain  a  state  from  the  for- 
cible exercise  of  legislative  power  over  a 
neighboring  people  asserting  their  inde- 
pendence, their  right  to  which  the  state 
denied;  which  bill  requires  the  supreme 
court  to  control  the  legislature  of  a  state 
and  to  restrain  the  exertion  of  its  physical 
force,  savors  too  much  of  the  exercise 
of  political  power,  to  be  within  the  proper 
province  of  the  judicial  department. 
Cherokee  Nation  v.  Georgia,  5  Pet.  1,  2, 
8   L.   Ed.  25. 

"Thus,  in  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  Ed.  717,  where  the  state 
of  Kentucky,  by  her  governor,  applied  to 
this  court  in  the  exercise  of  its  original 
jurisdiction  for  a  writ  of  mandamus  to 
the  governor  of  Ohio  to  compel  him  to 
4  U  S  Enc— 64 


surrender  a  fugitive  from  justice,  this 
court,  while  holding  that  the  case  was  a 
controversy  between  two  states,  decided 
that  it  had  no  authority  to  grant  the 
writ."  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.   S.   265,  288,  32  L.   Ed.  239. 

"Mississippi  v.  Johnson,  4  Wall.  475, 
18  L.  Ed.  437,  and  Georgia  v.  Stanton,  6 
Wall.  50,  18  L.  Ed.  721,  were  cases  of  un- 
successful attempts  by  a  state,  by  a  bill 
in  equity  against  the  president  or  the 
secretary  of  war,  described  as  a  citizen 
of  another  state,  to  induce  this  court  to 
restrain  the  defendant  from  executing,  in 
the  course  of  his  official  duty,  an  act  of 
congress  alleged  to  unconstitutionally  af- 
fect the  political  rights  of  the  state." 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265.   296,   32    L.    Ed.   239. 

86.  Suits  between  states. — Kentucky  v. 
Dennison,  24  How.  66,  16  L.  Ed.  717; 
Louisiana  v.  Texas,  176  U.  S.  1,  15,  44  L. 
Ed.  347;  Missouri  v.  Illinois,  180  U.  S. 
208,  219,  45  L.  Ed.  497;  Kansas  v.  Colo- 
rado, 185  U.  S.  125,  142,  46  L.  Ed.  838; 
Kansas  v.  Colorado,  206  U.  S.  46,  51  L. 
Ed.  956;  Missouri  v.  Illinois,  200  U.  S. 
496,  50  L.  Ed.  572;  South  Dakota  v.  North 
Carolina,  192  U.  S.  286,  48  L.  Ed.  44-8; 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  Ed.  1233;  Virginia  v.  West  Vir- 
ginia, 206  U.  S.  290,  51  L.  Ed.  1068; 
Florida  v.  Georgia,  11  How.  293,  13  L. 
Ed.  702;  New  Jersey  v.  New  York,  3  Pet. 
461,    7    L.    Ed.    741. 

The  jurisdiction  of  suits  between  states 
was  not  affected  by  the  11th  amendment. 
Cohens  r.  Virginia,  6  Wheat.  264,  5  L. 
Ed.  257;  Virginia  v.  West  Virginia,  206  U. 
S.  290,  51  L.  Ed.  1068;  South  Dakota  v. 
North  Carolina,  192  U.  S.  286,  315,  48  L. 
Ed.   448. 

Consent  to  be  sued  is  given  by  a  state 
when  admitted  to  the  Union.  Virginia  v. 
West  Virginia,  206  U.  S.  290,  319,  51  L. 
Ed.  1068;  Rhode  Island  v.  Massachusetts, 
12  Pet.  657,  9  L.  Ed.  1233. 

It  is  not  to  be  presumed  that  a  state 
will  refuse  to  carry  out  a  decree  rendered 
against  it  by  the  supreme  court.  If,  how- 
ever, it  does  repudiate  the  decree,  the 
court  may  then  consider  the  means  of  en- 
forcing it.  Virginia  v.  West  Virginia, 
206   U.    S.    290,    319,    51    L.    Ed.    1068. 

87.  Necessity  for  act  of  congress  pre- 
scribing manner  of  exercising  jurisdic- 
tion.—  Kentuckv  c'.  Dennison,  24  How. 
66,    16   L.    Ed.   717. 

88.  Necessity  for  state  to  be  pecuniarily 
interested. — Kansas    v.    Colorado,    185    U. 
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(cc)  Controversy  Must  Be  Directly  between  States. — In  order  to  main- 
tain jurisdiction  of  a  bill  of  complaint  filed  by  one  state  against  another,  it 
must  appear  that  the  controversy  to  be  determined  is  a  controversy  arising  di- 
rectly between  the  states  and  not  a  controversy  in  the  vindication  of  grievances 
of  particular  individuals.^^ 

(dd)  Nature  and  Object  of  Suit — aaa.  In  General. — Although  the  constitu- 
tion does  not,  in  terms,  extend  the  judicial  power  to  all  controversies  between 
two  or  more  states,  yet  it,  in  terms,  excludes  none,  whatever  may  be  their  nature 
or  subject.^'^  But  every  matter  which  would  warrant  a  resort  to  equity  by  one 
citizen  against  another  in  the  same  jurisdiction  will  not  warrant  an  interference 
by  the  supreme  court  with  the  action  of  a  state. ^^  In  order  to  warrant  the 
supreme  court  in  taking  jurisdiction  the  case  should  be  of  serious  magnitude, 
clearly  and  fully  proved,  and  the  principle  to  be  applied  should  be  one  which 
the  court  is  prepared  deliberately  to  maintain  against  all  considerations  on  the 
other  side. ^2 

bbb.  Suits  to  Enforce  State  Bonds. — \Miere  bonds  issued  by  a  state  in  aid  of 
a  railroad  comes  into  the  hands  of  another  state,  the  latter  may  sue  thereon  in 
the  supreme  court,  although  the  bonds  were  donated  to  the  complainant  for  the 
purpose  of  giving  the  supreme  court  jurisdiction."-^ 


S.  125,  142,  46  L.  Ed.  838;  Missouri  v.  Illi- 
nois, 180  U.  S.  208,  45  L.  Ed.  497;  Kansas 
V.  Colorado,  206  U.  S.  46,  51  L.  Ed.  956; 
Louisiana  v.  Texas,  176  U.  S.  1,  19,  44 
L.    Ed.    347. 

89.  Controversy  must  be  directly  be- 
tween states. — Louisiana  v.  Texas.  176  U. 
S.    1,   16.   44   L.   Ed.   347. 

It  is  difficult  to  conceive  of  a  direct  is- 
sue between  two  states  in  respect  of  a 
matter  where  no  effort  at  accommodation 
has  been  made.  Louisiana  v.  Texas,  176 
U.    S.    1.    18,   44   L.    Ed.    347. 

There  must  be  a  direct  issue  between 
them,  and  the  subject  matter  must  be 
susceptible  of  judicial  solution.  Louisi- 
ana V.  Texas,  176  U.  S.  1,  18,  44  L.  Ed. 
347. 

90.  Jurisdiction  embraces  all  cases. — 
Rhode  Island  t'.  Massachusetts,  12  Pet. 
657,  9  L.  Ed.  1233;  Kansas  v.  Colorado, 
206   U.    S.   46,   51   L.   Ed.   956. 

"Speaking  generally,  it  may  be  observed 
that  the  judicial  power  of  a  nation  ex- 
tends to  all  controversies  justiciable  in 
their  nature,  the  parties  to  w^hich  or  the 
property  involved  in  which  may  be 
reached  by  judicial  process,  and  when  the 
judicial  power  of  the  United  States  was 
vested  in  the  supreme  and  other  courts 
all  the  judicial  power  which  the  nation 
was  capable  of  exercising  was  vested  in 
those  tribunals,  and  unless  there  be  some 
limitations  expressed  in.  the  constitution 
it  must  be  held  to  embrace  all  contro- 
versies of  a  justiciable  nature  arising 
within  the  territorial  limits  of  the  nation, 
no  matter  who  may  be  the  parties 
thereto."  Kansas  v.  Colorado,  206  U.  S. 
46.   83,    51    L.    Ed.    956. 

"The  reference  we  have  made  to  the 
derivation  of  the  words  'controversies  be- 
tween two  or  more  states'  manifestly  in- 
dicates that  the  framers  of  the  constitu- 
tion intended  that  they  should  include 
something  more  than  controyersies  oyer 
'territory  or  jurisdiction;'  for  in  the  origi- 
nal   draft    as    reported    the    latter    contro- 


versies were  to  be  disposed  of  by  the 
senate,  and  controversies  other  than  those 
bj'  the  judiciarj',  to  which  by  amendment 
all  were  finally  committed.  But  it  is  ap- 
parent that  the  juri-sdiction  is  of  so  deli- 
cate and  graA'e  a  character  that  it  ^vas  not 
contemplated  that  it  would  be  exercised 
save  when  the  necessity  was  absolute  and 
the  matter  in  itself  properly  justiciable.'' 
Louisiana  r.  Texas.  176  U.  S.  1,  15,  44 
L.    Ed.   347. 

91.  Matters  entitling  private  persons  to 
relief. — Missouri  v.  Illinois,  200  U.  S.  496, 
521.  50  L.   Ed.   572. 

92.  Missouri  v.  Illinois.  200  U.  S.  496. 
521,   50   L.    Ed.   572. 

93.  Suits  to  enforce  state  bonds. — 
South  Dakota  t'.  Xorth  Carolina,  192  U. 
S.  286,  48  L.   Ed.   448. 

"Obviouslj'  that  jurisdiction  is  not  af- 
fected by  the  fact  that  the  donor  of  these 
bonds  could  not  invoke  it.  The  payee 
of  a  foreign  bill  of  exchange  may  not  sue 
the  drawer  in  the  federal  court  of  a  state 
of  which  both  are  citizens,  but  that  does 
not  oust  the  court  of  jurisdiction  of  an 
action  by  a  subsequent  holder  if  the  lat- 
ter be  a  citizen  of  another  state.  The 
question  of  jurisdiction  is  determined  by 
the  status  of  the  present  parties,  and  not 
by  that  of  prior  holders  of  the  thing  in 
controversy.  Obviously,  too,  the  sub- 
ject matter  is  one  of  judicial  cognizance. 
If  anything  can  be  considered  as  justici- 
able it  is  a  claim  for  money  due  on  a 
written  promise  to  pay — and  if  it  be  justici- 
able does  it  matter  how  the  plaintiff  ac- 
quires title,  providing  it  be  honestly  ac- 
quired? It  would  seem  strangely  incon- 
sistent to  take  jurisdiction  of  an  action 
by  South  Dakota  against  North  Carolina 
on  a  promise  to  pay  made  by  the  latter 
directly  to  the  former,  and  refuse  juris- 
diction .of  an  action  on  a  like  promise 
made  by  the  latter  to  an  individual  and 
by  him  sold  or  donated  to  the  former." 
South  Dakota  7'.  Xorth  Carolina,  192  U. 
S.  286,  312,  48  L.  Ed.  448. 


COURTS. 


1011 


ccc.  Suits  for  Recovery  of  Debts  and  for  Accounting. — The  supreme  court 
has  original  jurisdiction  of  a  suit  between  the  state  of  Virginia  and  the  state  of 
West  Virginia,  the  object  of  which  is  a  settlement,  and  to  that  end  a  determi- 
nation and  adjudication  of  the  amount  due  by  the  latter  to  the  former  as  the 
proportion  of  the  debt  of  the  original  state  which  the  former  has  assumed  to 
pay.9* 

ddd.  Preventing  Pollution  of  Watercourses. — The  threatened  pollution  of  the 
waters  of  a  river  flowing  between  states,  under  the  authority  of  one  of  them, 
thereby  putting  the  health  and  comfort  of  the  citizens  of  the  other  in  jeopardy' 
presents  a  cause  of  action  justiciable  in  the  supreme  court  under  the  constitu- 
tion.^^ 

eee  Preventing  Unreasonable  Use  of  Waters  of  Stream. — The  supreme  court 
has  original  jurisdiction  of  a  suit  by  one  state  against  another  to  enjoin  the  latter 
from  usmg  waters  of  a  river  which  flows  through  both  states  in  such  quantities 
as  to  be  detrimental  to  the  rights  of  the  former. 9*^ 


94.  Suit  for  recovery  of  debts  and  for 
accounting. — Virginia  v  West  Virginia, 
UOB   U     S.    290,   319,   51   L.    Ed.   1068. 

In  an  action  by  Virginia  against  West 
Virginia  for  an  accounting  and  to  compel 
her  to  assume  and  pay  a  just  proportion 
of  the  public  debt  of  the  state  of  Virginia 
existing  at  the  time  of  the  separation  of 
the  two  states,  it  was  contended  that  the 
supreme  court  had  no  jurisdiction  because 
of  the  compact  entered  into  between  the 
states  by  which  the  question  of  the  lia- 
bility of  West  Virginia  was  to  be  sub- 
mitted to  the  arbitrament  and  award  of 
the  legislature  of  West  Virginia  as  the 
sole  tribunal  which  could  pass  upon  it. 
It  appeared  that  the  ordinance  of  Vir- 
ginia providing  for  the  formation  of  a  new 
state  declared  that  the  new  state  should 
take  upon  itself  a  just  proportion  of  the 
public  debt  then  existing,  and  that  the 
constitution  of  West  Virginia  when  ad- 
mitted into  the  Union  provided  for  the 
assumption  by  that  state  of  an  equitable 
proportion  of  the  public  debt,  to  be  ascer- 
tained by  the  legislature  as  soon  as  prac- 
ticable. It  was  held  that  the  jurisdiction 
was  not  defeated  by  the  compact,  and 
that  it  might  well  be  inquired  why,  in  the 
forty-three  years  that  elapsed  after  the 
compact  was  made.  West  Virginia  had 
taken  no  steps  to  comply  with  it.  Vir- 
ginia T'.  West  Virginia,  206  U.  S.  290,  51 
L.    Ed.    1068. 

95.  Preventing  of  pollution  of  water- 
courses.—  ^Missouri  v.  Illinois,  180  U.  S. 
208,  45  L.  Ed.  497;  Missouri  t'.  Illinois, 
200  If.  S.  496,  50  E.  Ed.  572;  Kansas  v. 
Colorado,  185  U.  S.  125,  142,  46  L-  Ed. 
838. 

The  acts  of  one  state  in  seeking  to 
promote  the  health  and  prosperity  of  its 
inhabitants  by  a  system  of  public  works, 
which  endangers  the  health  and  pros- 
perity of  the  inhabitants  of  another  and 
adjacent  state,  creates  a  sufficient  basis 
for  a  controversy,  in  the  sense  of  the  con- 
stitution and  the  supreme  court  has  ju- 
risdiction of  a  bill  for  an  injunction.  Mis- 
souri V.  Illinois,  180  U.  S-  208,  219,  45  L. 
Ed.  497. 

Where   a   bill   by   the   state   of   Missouri 


agamst  Illinois  alleged  that  an  artificial 
channel  or  drain  constructed  by  a  sani- 
tary district  for  purposes  of  sewerage  un- 
der authority  derived  from  the  state  of 
Illinois,  created  a  continuing  nuisance 
dangerous  to  the  health  of  the  people  of 
the  state  of  Missouri,  and  the  bill  charged 
that  the  acts  of  defendants,  if  not  re- 
strained, would  result  in  poisoning  the 
water  supply  of  the  inhabitants  of  Mis- 
souri, and  in  injuriously  affecting  that 
portion  of  the  bed  of  the  Mississippi  River 
lying  within  its  territory,  a  demurrer  was 
overruled.  Missouri  v.  Illinois,  180  U. 
S.  208,  45   L.  Ed.  497. 

Under  the  authority  of  an  act  of  the 
legislature  of  Illinois  and  of  an  act  of 
congress,  the  city  of  Chicago  constructed 
an  artificial  sewage  channel  between 
Lake  Michigan  and  a  river  whose  waters 
emptied  into  a  tributary  of  the  Mississippi. 
The  state  of  Missouri  brought  a  suit  in 
the  supreme  court  against  Illinois,  seek- 
mg  relief  against  the  discharge  of  the 
sewage  through  this  channel,  in  which  it 
was  alleged  that  it  rendered  the  waters 
of  the  Mississippi  river  unfit  for  human 
consumption,  because  of  the  presence 
therein  of  disease  germs.  It  was  held  that 
the  supreme  court  had  jurisdiction.  Mis- 
souri V.  Illinois,  200  U.  S.  496,  50  L.  Ed. 
572. 

The  fact  that  the  city  of  Chicago  is  not 
on  the  natural  water  shed  of  the  Missis- 
sippi, but  is  brought  there  by  artificial 
means  is  immaterial,  where  the  change 
was  made  under  authority  of  an  act  of 
the  legislature  and  of  an  act  of  congress. 
Missouri  v.  Illinois,  200  U.  S.  496  50  L 
Ed.    572. 

96.  Suits  to  enjoin  interference  with 
water  rights.— Kansas  v.  Colorado,  206 
U.  S.  46,  51  L.  Ed.  956;  Kansas  v.  Colo- 
rado, 185  U.   S.   125,   142,   46  L.    Ed.   838. 

As  to  rights  of  each  state  as  to  waters 
flowing  through  both,  see  the  title 
WATERS   AND  WATERCOURSES. 

The  state  of  Kansas  filed  her  bill  as 
representing  and  on  behalf  of  her  citi- 
zens, as  well  as  in  vindication  of  her  al- 
leged rights  as  an  individual  owner, 
against  the  state  of  Colorado,  seeking  re- 
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fff.  Controversies  as  to  Boundaries. — The  supreme  court  has  original  juris- 
diction, under  the  constitution,  of  controversies  between  states  of  the  Union 
concerning  their  boundaries/-'^  And  this  jurisdiction  is  not  defeated  because  in 
deciding  the  question  of  boundary  it  is  necessary  to  consider  and  construe  con- 
tracts and  agreements  between  the  states,  nor  because  the  judgment  or  decree 
of  the  court  may  affect  the  territorial  limits  of  the  jurisdiction  of  the  states 
that  are  parties  to  the  suit.^^ 

ggg.  Abuse  of  Pozvers  by  State  Officers. — When  there  is  no  agreement,  whose 
breach  might  create  it,  a  controversy  between  states  does  not  arise  unless  the 
action  complained  of  is  state  action,  and  acts  of  state  officers  in  abuse  or  excess 
of  their  powers  cannot  be  laid  hold  of  as  in  themselves  committing  one  state  to 
a  distinct  collision  with  a  sister  state. ^^ 


lief  in  respect  of  being  deprived  of  the 
waters  of  the  Arkansas  river  accustomed 
to  flow  through  and  across  the  state,  and 
the  consequent  destruction  of  the  prop- 
erty of  herself  and  of  her  citizens  and  in- 
jury to  their  health  and  comfort.  It  ap- 
peared that  the  water  was  diverted  by  the 
state  of  Colorado  for  purposes  of  irriga- 
tion. It  was  held  that  the  action  com- 
plained of  was  state  action  and  not  the 
action  of  state  officers  in  abuse  or  excess 
of  their  powers,  and  the  supreme  court 
had  original  jurisdiction.  Kansas  v.  Colo- 
rado,  185   U.    S.   135,   142,  46   L.    Ed.   838. 

97.  Controversy  as  to  boundaries. — 
Virginia  v.  West  Virginia,  11  Wall.  39, 
20  L.  Ed.  67;  Missouri  v.  Iowa,  7  How. 
660,  12  L.  Ed.  861;  Florida  v.  Georgia,  17 
How.  478,  15  L-  Ed.  181;  Alabama  v.  Geor- 
gia, 23  How.  505,  16  L.  Ed.  556;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657,  9 
L.  Ed.  1233;  Louisiana  v.  Mississippi,  202 
U.  S.  1,  50  L.  Ed.  913;  Missouri  v.  Illi- 
nois, 200  U.  S.  496,  50  L.  Ed.  572;  Missouri 
V.  Illinois,  180  U.  S.  208,  45  L.  Ed.  497; 
Virginia  v.  Tennessee,  148  U.  S.  503,  37 
L.  Ed.  537;  United  States  v.  Texas,  143 
U.  S.  631,  641,  36  L.  Ed.  285;  Tennessee 
V.  Virginia,  190  U.  S.  64,  47  L-  Ed.  956; 
Tennessee  v.  Virginia,  177  U.  S.  501,  44 
L.  Ed.  863;  Missouri  v.  Nebraska,  197  U. 
S.  577,  49  L.  Ed.  881;  Iowa  v.  Illinois, 
202  U.  S.  59,  50  L.  Ed.  934;  Kansas  V. 
Colorado,  185  U.  S.  125,  140,  46  L.  Ed. 
838;  Hans  v.  Louisiana,  134  U.  S.  1,  33 
L.  Ed.  842;  Louisiana  v.  Texas,  176  U. 
S.  1,  15,  44  L.  Ed.  347;  Iowa  v.  Illinois. 
151  U.  S.  238,  252,  38  L.  Ed.  145;  New 
Jersey  v.  New  York,  5  Pet.  284,  8  L.  Ed. 
127;  Missouri  v.  Kentucky,  11  Wall.  395, 
20  L.  Ed.  116;  Indiana  v.  Kentucky,  136 
U.  S.  479,  34  L.  Ed.  329;  Nebraska  v. 
Iowa,  143  U.  S.  .359,  36  L.  Ed.  186. 

"In  this  respect  the  judicial  depart- 
ment of  our  government  is  distinguished 
from  the  judicial  department  of  any  other 
country,  drawing  to  itself  by  the  ordi- 
nary modes  of  peaceful  procedure  the 
settlement  of  questions  as  to  boundaries 
and  consequent  rights  of  soil  and  jurisdic- 
tion between  states,  possessed,  for  pur- 
poses of  internal  government,  of  the  pow- 
ers of  indc])endent  communities,  which 
otherwise  might  be  the  fruitful  cause  of 
prolonged   and   harassing  conflicts."     Vir- 


ginia V.  Tennessee,  148  U.  S.  503,  504,  37 
L.    Ed.    537. 

"There  is  neither  the  authority  of  law 
or  reason  for  the  position  that  boundary 
between  nations  or  states  is,  in  its  na- 
ture, any  more  a  political  question  than 
any  other  subject  on  which  they  may  con- 
tend; none  can  be  settled  without  war  or 
treaty,  which  is  by  political  power;  but, 
imder  the  old  and  new  confederacy,  they 
could  and  can  be  settled  by  a  court  con- 
stituted by  themselves,  as  their  own  sub- 
stitutes, authorized  to  do  that  for  states, 
which  states  alone  could  do  before." 
Rhode  Island  v.  Massachusetts,  12  Pet. 
657,   658,   9   L.   Ed.   1233. 

The  exercise,  by  the  supreme  court  of 
original  jurisdiction  in  a  suit  brought  by 
one  state  against  another  to  determine 
the  boundary  line  between  them,  or  in 
a  suit  brought  by  the  United  States 
against  a  state  to  determine  the  boundary 
between  a  territory  of  the  United  States 
and  that  state,  so  far  from  infringing,  in 
either  case,  upon  the  sovereignty,  is  with 
the  consent  of  the  state  sued.  Such  con- 
sent was  given  by  the  state  when  ad- 
mitted into  the  Union  upon  an  equal  foot- 
ing in  all  respects  with  the  other  states. 
United  States  v.  Texas,  143  U.  S.  621, 
646,   36    L.    Ed.    285. 

A  question  of  boundary  between  two 
states  arising  from  inconsistencies  in  the 
acts  admitting  them  is  within  the  original 
jurisdiction  of  the  supreme  court.  Louisi- 
ana V.  Mississippi,  202  U.  S.  1,  50  L.  Ed. 
913. 

The  supreme  court  has  jurisdiction  of 
a  bill  filed  by  the  state  of  Rhode  Island 
against  the  state  of  Massachusetts,  to 
ascertain  and  establish  the  northern 
boundary  between  the  states;  tha"t  the 
rights  of  sovereignty  and  jurisdiction  be 
restored  and  confirmed  to  the  plaintififs; 
and  they  be  quieted  in  the  enjoyment 
thereof,  and  their  title;  and  for  other  and 
further  relief.  Rhode  Island  v.  Massa- 
chusetts,  12    Pet.   657,   9   L.    Ed.    1233. 

98.  Virginia  v.  West  Virginia,  11  Wall. 
39,  20  L.    Ed.   67. 

99.  Abuse  of  powers  by  state  officers. — • 
Louisiana  v.  Texas,  176  U.  S.  1,  22,  44 
L.  Ed.  347.  See,  also,  Kansas  v.  Colo- 
rado, 185  U.  S.  125,  142,  46  L.  Ed.  838. 

In    order    that    a    controversy    between 
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hhh.  Transfer  of  Cause  of  Action  to-  State  for  Purpose  of  Suit. — An  abso- 
lute transfer  or  gift  of  the  subject  of  the  cause  of  action  to  a  state,  does  not 
defeat  the  original  jurisdiction  of  the  supreme  court  of  suits  between  states, 
notwithstanding  the  fact  that  the  motive  of  the  transfer  was  to  give  the  supreme 
court  jurisdiction. 1  But  a  state,  to  w^hom,  pursuant  to  her  statutes,  some  of  her 
citizens,  holding  bonds  of  another  state,  have  assigned  them  in  order  to  enable 
her  to  sue  on  and  collect  them  for  the  benefit  of  the  assignors,  cannot  maintain 
a  suit  against  the  other  state  in  the  supreme  court. - 

ee.  Suits  between  State  and  United  States. — The  supreme  court  has  original 
jurisdiction  of  suits  between  a  state  and  the  United  States,^  whether  the  United 
States  is  a  party  plaintifif  or  defendant.^     However,  before  suit  may  be  brought 


states,  justiciable  in  this  court,  can  be 
held  to  exist,  something  more  must  be 
put  forward  than  that  the  citizens  of  one 
state  are  injured  by  the  maladministra- 
tion of  the  laws  of  another.  Louisiana  v. 
Texas,  176  U.  S.  1,  22,  44  L.   Ed.  347. 

The  state  of  Louisiana  brought  a  suit 
in  the  supreine  court  against  the  state  of 
Texas  to  enjoin  the  latter  and  its  officers 
from  establishing  or  enforcing,  under  the 
guise  of  a  quarantine  for  yellow  fever, 
any  embargo  or  absolute  prohibition 
upon  interstate  commerce  between  the 
two  states.  The  complaint  did  not  allege 
that  the  Texas  laws  in  respect  to  quar- 
antine were  invalid,  but  that  the  health 
officers  by  rules  and  regulations  framed 
thereunder,  placed  an  embargo  in  fact  on 
all  interstate  commerce  between  the 
states,  which  the  governor  of  the  state  of 
Texas  refused  to  remove.  The  bill  al- 
leged that  the  rules  and  regulations  were 
too  stringent,  and  were  purposely  framed 
to  benefit  the  state  of  Texas  and  the  city 
of  Galveston,  at  the  expense  of  the  state 
of  Louisiana  and  the  city  of  New  Orleans. 
It  was  held  that  as  the  relief  sought  was 
merely  against  the  abuse  of  powers  of 
the  officers  of  the  state  of  Texas,  the  su- 
preme court  had  no  jurisdiction.  Louisi- 
ana c'.  Texas.  176  U.  S.  1,  44  L.  Ed.  347. 

Where  no  controversy  exists  between 
states,  it  is  not  for  the  supreme  court  to 
restrain  the  governor  of  a  state  in  the 
discharge  of  his  executive  functions  in  a 
matter  lawfully  confided  to  his  discre- 
tion and  judgment.  Louisiana  v.  Texas, 
176   U.    S.   1,   23.  44'  L.    Ed.   347. 

A  suggestion  that  the  bill  can  be  main- 
tained as  agamst  a  health  officer  alone 
on  the  theory  that  his  conduct  is  in  vio- 
lation or  in  excess  of  a  valid  law  of  the 
state  is  without  merit  as  the  remedy  for 
that  would  clearly  lie  with  the  state  au- 
thorities. Louisiana  v.  Texas,  176  U.  S. 
1,  23.  44  L.   Ed.  347. 

1.  Absolute  transfer. — South  Dakota  v. 
North  Carolina.  192  U.  S.  286,  310,  48  L. 
Ed.    448. 

2.  Transfer  not  absohite,  and  suit 
brought  for  benefit  of  transferrer. — New 
Hampshire  z'.  Louisiana,  108  U.  S.  76.  27 
L.  Ed.  656.  See.  also,  Wisconsin  v.  Peli- 
can Ins.  Co.,  127  U.  S.  265,  289,  32  L.  Ed. 
239;  Louisiana  v.  Texas,  176  U.  S.  1,  16, 
44  L.   Ed.  347. 


3.  Suits  between  state  and  United 
States. — United  States  v.  North  Carolina, 
136  U.  S.  211,  34  L.  Ed.  336;  United  States 
V.  Michigan,  190  U.  S-  379,  47  L-  Ed. 
1103;  United  States  zk  Texas,  143  U.  S. 
621,  36  L.  Ed.  285;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  46  L.  Ed.  954;  Oregon 
V.  Hitchcock,  202  U.  S.  60,  61,  50  L.  Ed. 
935.  See,  generally,  the  titles  STATES; 
UNITED  STATES. 

"Unless  a  state  is  exempt  altogether 
from  suit  by  the  United  States,  we  do  not 
perceive  upon  what  sound  rule  of  con- 
struction suits  brought  by  the  United 
States  in  this  court — especially  if  they  be 
suits  the  correct  decision  of  which  de- 
pends upon  the  constitution,  laws  or 
treaties  of  the  Lhiited  States — are  to  be 
excluded  from  its  original  jurisdiction  as 
defined  in  the  constitution.  That  instru- 
ment extends  the  judicial  power  of  the 
United  States  'to  all  cases,  in  law  and 
equity,  arising  under  the  constitution, 
laws  and  treaties  of  the  United  States, 
and  to  controversies  in  which  the  United 
States  shall  be  a  party,  and  confers  upon 
this  court  original  iurisdiction  'in  all 
cases  in  which  a  state  shall  be  party,'  that 
is,  in  all  cases  mentioned  in  the  preceding 
clause  in  which  a  state  may,  of  right,  be 
made  a  party  defendant  as  well  as  in  all 
cases  in  which  a  state  may,  of  right,  in- 
stitute a  suit  in  a  court  of  the  United 
States.''  United  States  v.  Texas,  143  U. 
S.    621,    644    36   L.    Ed.   285 

Suit  for  accounting. — A  bill  in  equity 
by  the  United  States  against  a  state  for 
an  accounting  and  a  recovery  of  money 
was  sustained.  United  States  v.  Michi- 
gan,  190   U.   S.   379,   47    L.    Ed    1103. 

Controversies  as  to  boundaries. — The 
supreme  court  can,  under  the  constitu- 
tion, take  cognizance  of  an  original  suit 
brought  by  the  United  vStates  against  a 
state  to  determine  the  boundary  between 
one  of  the  territories  and  such  state. 
United  States  v.  Texas.  143  U.  S.  621,  641, 
36  L.    Ed.  285. 

Suit  on  state  bonds. — An  action  may 
be  brought  in  the  supreme  court  by  the 
United  States  against  a  state  upon  bonds 
issued  b}'-  the  state  and  held  by  the 
United  States.  United  States  t'.  North 
Carolina,  136  U.  S.  211,  216,  34  L.  Ed. 
330. 

4.  Immaterial  whether  United  States 
plaintiff      or      defendant. — Minnesota       v. 
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against  the  United  States  it  must  have  given  its  consent  to  be  sued.^  If  the 
United  States  is  the  real  party  defendant,  and  has  not  consented  to  be  sued,  the 
supreme  court  cannot  entertain  jurisdiction  although  the  United  States  is  not 
named  in  the  record  as  a  party  defendant.^ 

ff.  Suits  hctivcen  States  and  Citicois  of  Other  States  or  Aliens — (aa)  Suits  by 
States — aaa.  General  Rule. — The  supreme  court  has  original  but  not  exclusive 
jurisdiction  of  suits  by  states  against  citizens  of  other  states  or  aliensJ 


Hitchcock,   185   U.    S.    373,   384,   46    L-    Ed. 
954. 

Where  there  is  a  controversy  to  which 
the  United  States  may  be  regarded  as  a 
party,  it  is  one  to  which  the  judicial  power 
of  the  United  States  extends,  and  is,  of 
course,  a  matter  of  indifference  whether 
the  United  States  is  a  party  plaintiff  or 
defendant.  It  could  not  fairly  be  ad- 
judged that  the  judicial  power  of  the 
United  States  extends  to  those  cases  in 
-which  the  United  States  is  a  party  plain- 
tiff and  does  not  extend  to  those  cases 
in  which  it  is  a  party  defendant.  Minne- 
sota V.  Hitchcock,  185  U.  S.  373,  384,  46 
L.   Ed.   954. 

5.  Consent  of  United  States  to  be  sued. 
— Minnesota  v.  Hitchcock,  185  U.  S.  373, 
387,  46  L.  Ed.  954;  Oregon  v.  Hitchcock, 
a)2  U.  S.  60,  61,  50  L.  Ed.  935;  Kansas  v. 
United  States,  204  U.  S.  331,  341,  51  L. 
Ed.  510;  United  States  v.  Lee,  106  U.  S. 
196,  27  L.  Ed.  171.  See,  also,  Wisconsin 
V.  Duluth,  96  U.  S.  379,  24  L.  Ed.  668.  See, 
generally,  the  title  UNITED  STATES. 

The  state  of  Oregon  brought  a  suit 
against  the  secretary  of  the  interior  and 
the  commissioner  of  the  general  land  of- 
fice to  enjoin  them  from  alloting  or  pat- 
enting lands  within  the  Klamath  reserva- 
tion which  were  swamped  and  overflowed. 
The  state  asserted  title  to  these  lands  by 
virtue  of  the  act  of  congress  of  Sept.  28, 
1850  granting  overflowed  lands  to  the 
states,  and  by  virtue  of  the  act  of  March 
12,  1860  extending  the  benefits  of  this  act 
to  the  recently  admitted  state  of  Ore- 
gon. It  was  held  that  the  court  had  no 
jurisdiction,  since  there  was  no  act  of 
congress  waiving  immunity  of  the  United 
States  or  consenting  that  it  be  sued  in 
respect  to  swamp  lands,  either  within  or 
without  the  Indian  reservation,  and  there 
was  no  act  of  congress  assuming  full  re- 
sponsibility in  behalf  of  its  wards,  the 
Indians,  for  the  result  of  any  suit  affect- 
ing their  rights  in  these  lands.  Oregon  v. 
Hitchcock,  202   U.   S.   60,  50  L.   Ed.   935. 

A  bill  by  the  state  of  Minnesota  to  en- 
join the  secretary  of  the  interior  and  com- 
missioner of  the  general  land  office  from 
selling  any  sections  of  land  in  an  Indian 
reservation,  upon  the  ground  that  such 
sections  were  reserved  to  the  state  for 
the  benefit  of  its  schools  by  the  act  of 
congress  establishing  the  territorial  gov- 
ernment of  Minnesota,  is  one  to  which 
the  United  States  is  a  party  defendant, 
and  of  which  the  supreme  court  has  origi- 
nal jurisdiction,  since  by  the  act  of  March 
2,  190],  31  Stat.  950,  the  United  States  has. 


in  effect,  consented  to  be  sued  with  re- 
spect to  school  lands  in  an  Indian  reser- 
vation. Minnesota  v.  Hitchcock,  185  U. 
S.  373,  46  L.   Ed.   954. 

In  Wisconsin  z:  Duluth,  96  U.  S.  379, 
24  L.  Ed.  668,  a  bill  sought  to  restrain  the 
improvement  of  a  harbor  on  Lake  Su- 
perior, according  to  a  system  adopted  and 
put  in  execution  under  authority  of  con- 
gress, and  was  for  that  reason  dismissed, 
without  considering  the  general  question 
whether  .a  state,  in  order  to  maintain  a 
suit  in  this  court,  must  have  some  pro- 
prietary interest  that  has  been  affected 
by    the    defendant. 

6.  United  States  real  party,  though  not 
named  in  record. — Minnesota  v.  Hitch- 
cock, 185  U.  S.  373,  387,  46  L.  Ed.  954; 
Oregon  v.  Hitchcock.  202  U.  S.  60,  61,  50 
L.   Ed.   935. 

The  question  whether  the  United  States 
is  a  party  to  a  controversy  is  not  deter- 
mined by  the  mere  nominal  party  on  the 
record  but  by  the  question  of  the  effect 
of  the  judgment  or  decree  which  can  be 
entered.  Minnesota  zk  Hitchcock,  185  U. 
S.    373,    387,    46    L.    Ed.   954. 

In  a  suit  to  enjoin  the  secretary  of  the 
interior  from  selling  or  patenting  pub- 
lic lands,  the  United  States  is  the  real 
party  defendant  although  not  named  as 
such  in  the  plaintiff's  pleadings.  Oregon 
V.  Hitchcock,  203  U.  S.  60,  50  L.  Ed. 
935. 

7.  Suits  between  states  and  citizens  of 
other  states  or  aliens. — Rev.  Stat.  §  687; 
California  v.  Southern  Pac.  Co.,  157  U.  S. 
229,  258,  39  L.  Ed.  683;  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199, 
46  L.  Ed.  499;  Pennsylvania  v.  Quick- 
silver Co.,  10  Wall.  553,  19  L.  Ed.  998; 
Florida  v.  Anderson,  91  U.  S.  667,  23  L. 
Ed.  290;  United  States  v.  Texas,  143  U. 
S.  621,  644,  36  L.  Ed.  285;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  32  L.  Ed. 
239;  Oregon  v.  Hitchcock,  202  U.  S.  60, 
68,  50  L.  Ed.  935;  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  46  L.  Ed.  954;  Georgia  v. 
Tennessee  Copper  Co.,  206  U.  S.  230,  51 
L.  Ed.  1038;  Georgia  v.  Stanton,  6  Wall. 
50,  75,  18  L.  Ed.  721;  Ames  v.  Kansas, 
111  U.  S.  449,  463,  28  L-  Ed.  482;  Texas 
V.  White,  7  Wall.  700,  19  L.  Ed.  227;  Ala- 
bama T'.  Burr,  115  U.  S.  413,  29  L.  Ed.  435; 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  13  How.  518,  14  L.  Ed.  249;  Res- 
publica  v.  Cobbett,  3  Dall.  467,  476,  1  L. 
Ed.  683;  Kansas  v.  Colorado,  206  U.  S. 
46,  83,  51  L.  Ed.  956;  Louisiana  v.  Texas, 
176  U.  S.  1.  15,  44  L.  Ed.  347;  In  re  Massa- 
chusetts,   197    U.    S.    482,    49    L-    Ed.    845; 
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bbb.  Reason  for  Jurisdiction. — The  object  of  vesting  in  the  courts  of  the 
United  States  jurisdiction  of  suits  by  one  state  against  the  citizens  of  another 
was  to  enable  such  controversies  to  be  determined  by  a  national  tribunal,  and 
thereby  to  avoid  the  partiality,  or  suspicion  of  partiality,  which  might  exist  if 
the  plaintiff  state  were  compelled  to  resort  to  the  courts  of  the  state  of  which 
the  defendants  were  citizens.'^ 

ccc.  Citizenship  of  Defendant. — In  order  to  sustain  the  original  jurisdiction 
of  the  supreme  court  on  the  ground  that  the  suit  is  one  by  a  state  against  a 
citizen  of  another  state,  the  real,  and  not  merely  the  nominal,  defendant  must 
be  a  citizen  of  another  state. ^  The  supreme  court  has  no  original  jurisdiction 
in  a  suit  between  a  state  and  a  citizen  of  another  state,  when  it  is  necessary  to 
join  with  the  latter,  as  parties,  citizens  of  the  complainant  state. ^^  As  it  is  well 
settled  that  a  corporation  is  a  citizen  of  the  state  creating  it,  within  the  meaning 
of  those  provisions  of  the  constitution  and  statutes  of  the  United  States  which 
define  the  jurisdiction  of  the  federal  courts. ^^ 

ddd.  Jurisdiction  as  Dependent  on  Nature  of  Relief  Soiiglif — (aaa)  In  Gen- 
eral.— The  grant  of  jurisdiction  to  the  supreme  court  was  not  intended  to  confer 
upon  it  jurisdiction  of  a  suit  or  prosecution  by  one  state,  of  such  a  nature  that 
it  could  not,  on  the  setUed  principles  of  public  and  international  law,  be  enter- 
tained by  the  judiciary  of  the  other  state  at  all.^- 


Plaquemines  Tropical  Fruit  Co.  v.  Hen- 
derson.  170   U.   S.   511,   42    L.    Ed.    1126. 

Where  a  state  has  a  controversy  with 
an  alien  about  a  contract,  or  other  mat- 
ter of  a  civil  nature,  the  supreme  court 
of  the  United  States  has  original  juris- 
diction of  it,  and  the  circuit  or  district 
courts  have  nothing  to  do  with  such  a 
case.  The  reason  seems  to  be  founded  in 
a  respect  for  the  dignity  of  a  state,  that 
the  action  may  be  brought  in  the  first 
instance  before  the  highest  tribunal,  and 
also  that  this  tribunal  would  be  most 
likely  to  guard  against  the  power  and  in- 
fluence of  a  state  over  a  foreigner.  Res- 
publica  V.  Cobbett,  3  Dall.  467,  476,  1  L. 
Ed.    683. 

Concurrent  jurisdiction  of  state  courts. 
— The  state  courts  have  jurisdiction  con- 
current with  the  supreme  court  of  the 
United  States  of  suits  by  a  state  against 
citizens  of  other  states  or  aliens.  Pla- 
quemines Tropical  Fruit  Co.  v.  Hender- 
son, 170  U.  S.  511,  521.  42  L.  Ed.  1126; 
Ames  V.  Kansas,  111  U.  S.  449,  464,  28 
L.    Ed.    482. 

8.  Reason  for  jurisdiction. — Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  265,  289, 
32  L.  Ed.  239. 

9.  Citizen  of  another  state  must  be  real 
party. — Oregon  v.  Hitchcock,  202  U.  S. 
60,  61,  50  L.  Ed.  935  (where  the  United 
States  was  the  real  party  defendant,  and 
jurisdiction  was  denied,  because  it  had 
not   consented  to  be   sued). 

In  Florida  v.  Anderson,  91  U.  S.  667, 
676,  23  L.  Ed.  290,  a  bill  in  equity  was 
filed  by  Florida  against  citizens  of  Geor- 
gia, and  the  marshal  of  the  United  States 
for  the  northern  district  of  Florida  was 
made  a  formal  defendant  by  reason  of 
having  in  his  hands  an  execution  at  the 
suit  of  some  of  the  other  defendants.  Ju- 
risdiction was  sustained  on  the  ground 
that   the   marshal    was    merely    a      formal 


party  against  whom  no  relief  was  sought. 
California  v.  Southern  Pac.  Co.,  157  U. 
S.    229,    259,    39    L.    Ed.    683. 

10.  Joinder  of  citizens  of  plaintiff  as  de- 
fendants.— Minnesota  v.  Northern  Securi- 
ties Co..  184  U.  S.  199,  46  E.  Ed.  499; 
Florida  v.  Anderson.  91  U.  S.  667,  23  L. 
Ed.  290;  California  v.  Southern  Pac.  Co., 
157   U.    S.   229,   257,   39    L.    Ed.    683. 

In  California  v.  Southern  Pac.  Co.,  157 
U.  S.  229,  257,  39  L.  Ed.  683,  it  was  said: 
"This  brings  us  to  consider  what  the  ef- 
fect would  be  if  the  Oakland  Water  Front 
Company  and  the  city  of  Oakland  were 
made  parties  defendant.  The  case  would 
then  be  between  the  state  of  California 
on  the  one  hand  and  a  citizen  of  another 
state  and  citizens  of  California  on  the 
other.  This  court  could  not  exercise 
original  jurisdiction  under  such  circum- 
stances." 

11.  Suits  by  state  against  corporation  of 
another  state. — Wisconsin  z'.  Pelican  Ins 
Co.,  127  U.  S.  256,  287,  32  L.  Ed.  239;  Kan- 
sas Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co, 
112  U.  S.  414,  28  L.  Ed.  794;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  178,  19  L.  Ed.  357; 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co..   13   How.   518,   14   L.   Ed.   249. 

12.  Jurisdiction  as  dependent  on  nature 
of  relief  sought.— Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265,  289,  32  L.  Ed.  239; 
Hans  V.  Louisiana.  134  U.  S.  1,  33  L.  Ed. 
842;  Louisiana  r-.  Texas,  176  U.  S.  1,  15, 
44  L.  Ed.  347;  Kansas  v.  Colorado,  185  U 

"S.  125,  141,  46  L.   Ed.  838. 

"The  original  jurisdiction  of  the  su- 
preme court,  in  cases  where  a  state  is  a 
party,  refers  to  those  cases  in  which,  ac- 
cording to  the  grant  of  power  made  in 
the  preceding  clause,  jurisdiction  might 
be  exercised  in  consequence  of  the  char- 
acter of  the  party,  and  an  original  suit 
might  be  instituted  in  any  of  the  federal 
courts;    not    to    those    cases    in    which    an 
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(bbb)  Suits  to  Protect  Property  Rights. — A  suit  by  a  state  to  protect  its 
property  rights  may  be  maintained  in  the  supreme  court  against  citizens  of  an- 
other state. 13.  Thus  a  suit  to  indemnify  a  state  against  a  pecuniary  liability 
which  she  alleged  that  she  had  incurred  by  reason  of  fraudulent  acts  of  the 
defendant,^-*  or  to  assert  the  title  of  the  state  to  bonds  belonging  to  her.  and 
held  by  the  defendants,  citizens  of  other  states,  under  an  unlawful  negoliation 
and  transfer  o.f  the  bonds, ^^  or  concerning  the  title  to  a  railroad,  where  the 
state  is  the  holder  of  bonds  secured  by  a  statutory  lien  upon  the  road,  and  has 
an  interest  in  an  internal  improvement  fund  pledged  to  secure  the  payment  of 
those  bonds, i<^  may  be  maintained  in  the  supreme  court. 

(ccc)  Actions  to  Enforce  Penal  Lazvs  of  State. — An  original  action  cannot 
be  maintained  in  the  supreme  court  by  one  state  to  enforce  its  penal  laws  against 
a  citizen  of  another  state. i'^ 

(ddd)  Injunction  against  Nuisances. — A  state  may  file  a  bill  in  the  supreme 
court  to  enjoin  a  citizen  of  another  state  from  maintaining  and  conducting  a 
manufacturing  plant  in  a  manner  which  causes  injury  to  the  plaintifif  or  its 
citizens. 1^ 

(eee)  Injunction  against  Obstruction!  to-  Navigation. — A  state  may  file  a  bill 
in  equity  against  a  citizen  or  corporation  of  another  state  to  compel  it  to  take 
down  or  heighten  a  bridge  built  by  the  defendant  over  a  river,  under  a  statute 
of  the  latter  state,  which  obstructed  the  navigation  of  the  river,  in  violation  of 
a  compact  of  the  state,  confirmed  by  act  of  congress. ^^ 

(bb)  Suits  aqainst  State. — Prior  to  the  eleventh  amendment,  the  supreme 
court  had  original  jurisdiction  of  suits  against  a  state  by  citizens  of  other  states 
or   aliens. 20      Since   the   eleventh   amendment,   which   provides   that   the   judicial 


original  suit  might  not  be  instituted  in  a 
federal  court.  Of  the  last  description  is 
every  case  between  a  state  and  its  citizens, 
and  perhaps  every  case  in  which  a  state 
is  enforcing  its  penal  laws.  In  such  cases, 
therefore,  the  supreme  court  cannot  take 
original  jurisdiction.'"  Cohens  v.  Virginia, 
6  Wheat.  264,  5  L.  Ed.  257;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  298,  32  L. 
Ed.   239. 

13.  Suits  to  protect  property  rights  of 
state. — Wisconsin  v.  Pelican  Ins.  Co..  127 
U.  S.  265,  298,  32  L.  Ed.  239;  Texas  v. 
White,  7  Wall.  700,  19  L.  Ed.  227;  Florida 
V.  Anderson.  91  U.  S.  667.  23  L.  Ed.  290; 
Alabama  v.  Burr,  115  U.  S.  413,  29  L.  Ed. 
435. 

14.  Suit  to  indemnify  state  against  lia- 
bility incurred. — .Mabania  v.  Burr.  115  U. 
S.  413,  29  L.   Ed.  435. 

15.  Recovery  of  bonds  from  citizens  of 
other  states. — Texas  v.  White,  7  Wall. 
700,  19  L.  Ed.  227. 

16.  Florida  v.  Anderson,  91  U.  S.  667, 
23  L.  Ed.  290. 

17.  Action  to  enforce  penal  laws  of 
state. — Cohens  v.  Virginia.  6  Wheat.  264, 
5  L.  Ed.  257;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  265.  298,  32  L.  Ed.  239;  Cal- 
ifornia V.  Southern  Pac.  Co.,  157  U.  S.  229, 
259,  39  L.   Ed.  683. 

An  action  brought  upon  a  judgment  re- 
covered by  the  state  of  Wisconsin  in  one 
of  her  own  courts  against  a  foreign  cor- 
poration, for  penalties  imposed  by  a  stat- 
ute of  Wisconsm  for  not  making  returns 
to  the  insurance  commissioner  of  the 
state,  as  required  by  that  statute,  is  not 
an  action  within  the  original  jurisdiction 


of   this   court.     Wisconsin   v.   Pelican    Ins. 
Co.,   127   U.    S.   265,   286,  32   L.    Ed.   239. 

18.  Injunction  against  nuisance. — Geor- 
gia V.  Tennessee  Copper  Co..  206  U.  S. 
230,  51  L.  Ed.  1038  (where  a  bill  to  en- 
jom  the  defendant  from  permitting  the 
escape  of  gasses  and  fumes  from  its  fac- 
tories, in  such  manner  as  to  injure  the 
growing  crops  or  trees  in  the  plaintiff's 
territory,   was   sustained). 

19.  Suit  to  enjoin  obstruction  of  naviga- 
tion.— Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,   13  How.  518,  14  L.  Ed.  249. 

The  state  of  Pennsylvania  having  con- 
structed lines  of  canal  and  railroad,  and 
other  means  of  travel  and  transportation, 
which  would  be  injured  in  their  revenues 
by  the  obstruction  in  the  River  Ohio, 
created  by  a  bridge  at  Wheeling,  has  a 
sufficiently  direct  interest  to  sustain  an 
application  to  this  court,  in  the  "exercise 
of  original  jurisdiction,  for  an  injunction 
to  remove  the  obstruction.  The  remedy 
at  law  would  be  incomplete.  Pennsyl- 
vania V.  Wheeling,  etc..  Bridge  Co..  13 
How    518,  14  L.   Ed.  249. 

Congress  has  sanctioned  the  compact 
made  between  Virginia  and  Kentucky, 
viz:  "That  the  use  and  navigation  of  the 
River  Ohio,  so  far  as  the  territory  of  Vir- 
ginia or  Kentucky  is  concerned,  shall  be 
free  and  common  to  the  citizens  of  the 
United  States.'"  This  compact  is  obliga- 
tory, and  can  be  carried  out  by  this  court. 
Pennsylvania  v  Wheeling,  etc..  Bridge 
Co.,  13   How.  518.  519,  14  L.   Ed.  249. 

20.  Prior  to  eleventh  amendment. — 
Chisholm  v.  Georgia,  2  Dall.  419.  1  L.  Ed. 
440;  Ames  v.  Kansas,  111  U.  S.  449,  4GG, 
28  L.  Ed.  482. 
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power  of  the  United  States  shall  not  be  construed  to  extend  to  a  suit  against  a 
state  by  a  citizen  of  another  state,  or  by  a  citizen  or  subject  of  a  foreign  state, 
the  supreme  court  cannot  entertain  jurisdiction  in  a  suit  against  a  state  brought 
by  a  citizen  of  another  state  or  an  alien. ^i  The  eleventh  amendment  prohibits 
suits  against  states  and  defeats  the  jurisdiction  of  the  supreme  court,  in  all 
cases  in  which  a  state,  though  not  named  as  a  party,  is  in  fact  the  real  party 
against  which  the  relief  is  asked  and  the  judgment  will  operate. -^ 

gg.  Suits  betzvecn  State  and  Its  Citizens. — The  supreme  court  has  no  orig- 
inal jurisdiction  of  a  suit  between  a  state  and  its  citizens.-'' 

hh.  Suits  by  Indian  Tribes  or  Nations. — An  Indian  tribe  or  nation  within 
the  United  States  is  not  a  foreign  state,  in  the  sense  of  the  constitution,  and 
cannot  maintain  an  action  in  the  courts  of  the  United  States. 2-* 

ii.  Suits  by  Corporation  of  Which  State  Is  a  Shareholder. — The  circum- 
stance that  a  state  is  a  member  of  or  shareholder  in  a  private  corporation,  will 
not  give  the  supreme  court  original  jurisdiction  of  suits  where  the  corporation 
is  a  party,  nor  oust  the  circuit  courts  of  the  jurisdiction  vested  in  them  by  law.^s 

(d)  Pri::e  Cases. — The  supreme  court  has  no  original  jurisdiction  in  prize 
cases. -^ 


21.  Since  eleventh  amendment. — United 
States  c'.  Texas,  143  U.  S.  621,  644,  36  L. 
Ed.  285;  Ames  v.  Kansas,  111  U.  S.  449, 
466,  28  L.  Ed.  482;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265,  287,  32  L.  Ed.  239; 
Cohens  v.  Virginia,  6  Wheat.  264,  5  L.  Ed. 
257. 

Referring  to  the  eleventh  amendment, 
Mr.  Chief  Justice  Waite,  in  New  Hamp- 
shire r.  Louisiana,  108  U.  S.  76,  91,  27  L. 
Ed.  656,  said:  "The  evident  purpose  of 
the  amendment,  so  promptly  proposed 
and  finally  adopted,  was  to  prohibit  all 
suits  against  a  state  by  or  for  citizens  of 
other  states,  or  aliens,  without  the  con- 
sent of  the  state  to  be  sued,  and  in  our 
opinion,  one  state  cannot  create  a  con- 
troversy with  another  state  within  the 
meaning  of  that  term  as  used  in  the  judi- 
cial clauses  of  the  constitution  by  assum- 
ing the  prosecution  of  debts  owing  by 
other  states  to  its  citizens."  Louisiana  v. 
Texas,  176  U.   S.   1,   16,  44  L.   Ed.  347. 

22.  Construction  of  eleventh  amend- 
ment.— Minnesota  v.  Hitchcock,  185  U.  S. 
373,  386,  46  L-  Ed.  954;  In  re  Avers,  123 
U.  S.  443,  31  L.  Ed.  216;  Louisiana  v. 
Texas,  176  U.  S.  1,  16,  44  L.  Ed.  347;  New 
Hamshire  v.  Louisiana,  108  U.  S.  76,  27  L. 
Ed.  656. 

It  was  at  one  time  held  that  the  eleventh 
amendment  was  applicable  only  to  cases 
in  which  the  state  was  named  in  the  rec- 
ord as  a  party  defendant.  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  6  L. 
Ed.  204. 

23.  Suits  between  state  and  its  citizens. 
— California  v.  Southern  Pac.  Co.,  157  U. 
S.  229.  258,  39  L.  Ed.  683;  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199,  46 
L.  Ed.  499;  Pennsylvania  v.  Quicksilver 
Co.,  10  Wall.  553,  19  L.  Ed.  998;  Ames  v. 
Kansas,  111  U.  S.  449,  463,  28  L.  Ed.  482; 
Wisconsin  v.  Pelican  Ins.  Co.,  327  U.  S. 
265,  297,  32  L.  Ed.  239;  United  States  v. 
Texas,  143  U.  S.  621,  643,  36  L.  Ed.  2S5; 
Louisiana  v.  Texas,  176  U.   S.  1,  15,  44  L. 


Ed.    347;    Cohens    v.    Virginia,    6    Wheat. 
264,  398,  5  L.   Ed.  257. 

In  Pennsylvania  v.  Quicksilver  Co.,  10 
Wall.  553,  19  L.  Ed.  998,  an  action  brought 
in  this  court  by  the  state  of  Pennsylvania 
was  dismissed  for  want  of  jurisdiction, 
without  considering  the  nature  of  the 
claim,  because  the  record  did  not  show 
that  the  defendant  was  a  corporation 
created  by  another  state.  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  297,  32  L. 
Ed.  239.  _ 

24.  Suits  by  Indian  tribes  or  nations. — 
Cherokee  Nation  v.  Georgia,  5  Pet.  1,  20, 
8  L.  Ed.  25. 

Motion  for  an  injunction  to  prevent  the 
execution  of  certain  acts  of  the  legisla- 
ture of  the  state  of  Georgia,  in  the  terri- 
tory of  the  Cherokee  nation  of  Indians, 
on  behalf  of  the  Cherokee  nation;  they 
claiming  to  proceed  in  the  supreme  court 
of  the  United  States,  as  a  foreign  siate, 
against,  the  state  of  Georgia,  under  the 
provision  of  the  constitution  of  the  United 
States  which  gives  to  the  court  jurisdic- 
tion in  controversies  in  which  a  state  of 
the  United  States  or  the  citizens  thereof, 
and  a  foreign  state,  citizens  or  subjects 
thereof,  are  parties.  The  Cherokee  nation 
is  not  a  foreign  state,  in  the  sense  in 
which  the  term  "foreign  state"  is  used  in 
the  constitution  of  the  United  States. 
Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8  L. 
Ed.  25. 

25.  Suits  by  corporation  of  which  state 
a  shareholder. — United  States  Bank  v. 
Planters'  Bank,  9  Wheat.  904,  6  L.  Ed. 
244. 

"The  government,  by  becoming  a  cor- 
porator, lays  down  its  sovereignty,  so  far 
as  respects  the  transactions  of  the  corpo- 
ration, and  exercises  no  power  or  privilege 
which  is  not  derived  from  the  charter." 
United  States  Bank  v.  Planters'  Bank,  9 
Wheat.  904,  908,  6  L.  Ed.  244. 

26.  In  prize  cases. — The  William  Bag- 
alev,  5  Wall.  377,  412,   18  L.   Ed.  583;  The 
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(e)  AncUJary  Jurisdiction. — In  cases  over  which  the  supreme  court  possesses 
neither  original  nor  appellate  jurisdiction,  it  cannot  grant  ancillary  relief.-' 

(f)  Consent  as  Co)if erring  Jurisdiction. — Neither  the  failure  of  the  parties 
to  object,  nor  their  consent,  can  confer  jurisdiction  on  the  supreme  court  where 
it  otherwise  does  not  exist.-* 

(g)  Jurisdiction  idth  Respect  to  Hxtraordinary  Remedies. — As  to  the  juris- 
diction of  the  supreme  court  of  extraordinary  remedies,  see  the  titles  Cer- 
tiorari, vol.  3,  p.  651;  Habeas  Corpus;  Injunctions;  Mandamus;  Pro- 
hibition. 

(h)  Jurisdiction  as  Dependent  on  Supreme  Court. — The  original  ju- 
risdiction of  the  supreme  court  is  conferred  by  the  constitution,  without  limit  to 
the  amount  in  controversy,  and  congress  has  never  imposed,  if  indeed  it  could 
impose,  any  such  limit.-'' 

(5)  Concurrent  Jurisdiction  of  Inferior  Courts. — Except  where  the  orig- 
inal jurisdiction  of  the  supreme  court  is  made  exclusive,  congress  may  confer 
concurrent  jurisdiction  on  the  inferior  courts  of  the  United  States  of  cases 
which  are  originally  cognizable  in  the  supreme  court. --"^ 

b.  Appellate  Jurisdiction. — See  the  titles  Admiralty,  vol.  1,  p.  119;  Ap- 
peal AND  Error,  vol.  1,  p.  333. 

2.  Procedure — a.  In  Exercise  of  Original  Jurisdiction — (1)  Leave  to  File 
Bill. — The  usual  practice  in  eciuity  is  for  the  supreme  court  to  hear  an  applica- 
tion for  filing  of  an  original  bill  in  that  court  ex  parte,'^^  though  under  special 
circumstances  a  different  course  has  been  pursued,-^^  and  ordinarily  the  motion 


Alicia,  7  Wall.  571,  573,  19  L.  Ed.  84.     See. 
generall}',  the  title  PRIZE. 

27.  Ancillary  jurisdiction. — In  re  Glaser. 
198  U.  S.  171,  173,  49  L.  Ed.  1000;  In  re 
Massachusetts,  197  U.  S.  482,  49  L.  Ed. 
845. 

As  to  grant  of  certiorari,  mandamus  or 
prohibition,  see  the  titles  CERTIORARI, 
vol.  3,  p.  651;  MAXDAMUS;  PROHIBI- 
TION. 

28.  Consent  as  conferring  jurisdiction. 
— Minnesota  v.  Hitchcock,  185  U.  S.  373, 
382,  46  L.  Ed.  954.  See,  generally,  the  ti- 
tle JURISDICTION. 

The  silence  of  counsel  does  not  waive 
the  question,  nor  would  the  express  con- 
sent of  the  parties  give  to  this  court  a 
jurisdiction  which  was  not  warranted  by 
the  constitution  and  laws.  It  is  the  duty 
of  every  court  of  its  own  motion  to  in- 
quire into  the  matter  irrespective  of  the 
wishes  of  the  parties,  and  be  careful  that 
it  exercises  no  powers  save  those  con- 
ferred by  law.  Consent  may  waive  an  ob- 
jection so  far  as  respects  the  person,  but 
it  cannot  invest  a  court  with  a  jurisdiction 
which  it  does  not  by  law  possess  over  the 
subject  matter.  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  382,  46  L.   Ed.  954. 

29.  Amount  in  controversy. — Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  26.5,  300,  32  L. 
Ed.  239. 

30.  Concurrent  jurisdiction  of  inferior 
courts.— Ames  v.  Kansas,  111  U.  S.  449,  28 
L.  Ed.  482;  Bors  v.  Preston.  Ill  U.  S.  252, 
28  L,.  Ed.  419.  See  post.  "  Exclusive,  Con- 
current  or   Conflicting   Jurisdiction,"   XII. 

31.  Ex  parte  hearing  as  to  leave  to  file 
original  bill. — Washington  v.  Northern 
Securities  Co.,  185  U.  S.  254,  255,  46  L.  Ed. 


897;  Georgia  v.  Grant,  6  Wall.  241,  18  L. 
Ed.  848. 

Though  there  is  no  general  rule  of  court 
in  regard  to  the  matter,  yet  where  a  partj^ 
desires  to  file  a  bill  in  original  jurisdiction 
in  equity,  it  has  been  usual  to  hear  a  mo- 
tion in  his  behalf  for  leave  to  do  so.  This 
motion,  except  in  peculiar  circumstances 
(as  where  the  bill  asked  to  be  filed  was 
against  the  president  of  the  United  States), 
is  heard  only  on  the  part  of  the  complain- 
ant. Georgia  v.  Grant,  6  Wall.  241,  18  L. 
Ed.  848. 

32.  Special  circumstances  where  ex  parte 
hearing  denied. — Mississippi  v.  Johnson,  4 
Wall.  475.  18  L.  Ed.  437. 

In  Louisiana  v.  Texas,  176  U.  S.  1.  44 
L.  Ed.  347,  the  case  stated  shows  that 
"argument  was  had  on  objections  to  grant- 
ing leave,  but  it  appearing  to  the  court 
the  better  course  in  this  instance,  leave 
was  granted,  and  the  bill  filed,  whereupon 
defendants  demurred,  and  the  cause  was 
submitted  on  the  oral  argument  already 
had  and  printed  briefs."  Washington  f. 
Northern  Securities  Co.,  185  U.  S.  254, 
255,  46  L.  Ed.  897. 

"In  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.  199,  46  L.  Ed.  499,  applica- 
tion to  file  a  similar  bill  to  that  before  us, 
and  seeking  similar  relief,  was  made,  and 
after  examining  the  bill  we  directed  notice 
to  be  given  and  heard  argument  on  both 
sides.  The  result  was  that  leave  to  file 
was  denied  because  of  the  want  of  certain 
indispensable  parties,  who  could  not  be 
brought  in  without  defeating  our  consti- 
tutional jurisdiction."  Washington  v. 
Northern  Securities  Co.,  185  U.  S.  254,  255, 
46  L.  Ed.  897. 
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for  leave  to  file  is  granted  as  matter  of  course/^-^ 

(2)  Mode  of  Proceeding. — In  cases  in  which  the  supreme  court  has  original 
jurisdiction,  the  form  of  proceeding  is  not  regulated  by  act  of  congress,-^-*°  but 
by  the  rules  and  orders  of  the  court.'^^  These  rules  and  orders  are  framed  in 
analogy  to  the  practice  in  the  English  court  of  chancery.'^^  g^|.  ^Y\q  court  does 
not  follow  this  practice,  where  it  would  embarrass  the  case  by  unnecessary 
technicality  or  defeat  the  purposes  of  justice.-''' 


33.  Leave  granted  as  matter  of  course. — 

Mississippi  v.  Johnson,  4  Wall.  475,  18  L. 
Ed.  437;  Washington  v.  Northern  Secu- 
rities Co.,  185  U.  S.  254,  255,  46  L.  Ed.  897. 

34.  Mode  of  proceeding  not  regulated  by 
statute. — Florida  v.  Georgia.  17  How.  478, 
15  L.  Ed.  181;  New  Jersey  v.  New  York,  5 
Pet.  284,  8  L.  Ed.  127;  Kentucky  v.  Denni- 
son,  24  How.  66,  98,  16  L.  Ed.  717;  Gordon 
V.  United  States,  117  U.  S.,  appx.,  697,  701. 

Congress  has  passed  no  act  for  the 
special  purpose  of  prescribing  the  mode  of 
proceeding  in  suits  instituted  against  a 
state,  or  in  any  suit  in  which  the  supreme 
court  is  to  exercise  the  original  jurisdic- 
tion conferred  by  the  constitution.  New 
Jersey  v.  New  York.  5  Pet.  284,  8  L.  Ed. 
127:  Florida  v.  Georgia,  17  How.  478,  15 
L.   Ed.   181. 

In  all  cases  where  original  jurisdiction  is 
given  by  the  constitution,  this  court  has 
authority  to  exercise  it  without  any  fur- 
ther act  of  congress  to  regulate  its  process 
or  confer  jurisdiction,  and  the  court  may 
regulate  and  mould  the  process  it  uses  in 
such  manner  as  in  its  judgment  will  best 
promote  the  purposes  of  justice.  Ken- 
tucky V.  Dennison,  24  How.  66,  98,  16  L. 
Ed.  717. 

35.  Procedure  regulated  by  rules  of 
court. — Florida  v.  Georgia,  17  How.  478. 
15  L.  Ed.  181;  Gordon  v.  United  States, 
117  U.   S..  appx.,  697,  701. 

36.  Rules  framed  according  to  English 
chancery  practice. — Florida  v.  Georgia.  17 
How.  478,  15  L.  Ed.  181;  California  v. 
Southern  Pac.  Co.,  157  U.  S.  229,  249,  39 
L.  Ed.  683:  Grayson  v.  Virginia,  3  Dall. 
320,  1  L.  Ed.  619:  Hayburn's  Case,  2  Dall. 
409,  411.  1  L.  Ed.  436;  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  12  How.  518, 
14  L.  Ed.  249;  Rhode  Island  v.  Massa- 
chusetts, 14  Pet.  210,   10  L.   Ed.  423. 

"In  cases  of  original  jurisdiction  it  has 
been  determined  that  this  court  will  frame 
its  proceedings  according  to  those  which 
had  been  adopted  in  the  English  courts  in 
analogous  cases,  and  that  the  rules  of 
courts  in  chancery  should  govern  in  con- 
ducting the  case  to  a  final  issue.  Rhode 
Island  V.  Massachusetts.  12  Pet.  657,  9  L. 
Ed.  1233;  Rhode  Island  v.  Massachusetts, 
13  Pet.  23,  10  L.  Ed.  41;  Rhode  Island  v. 
Massachusetts,  14  Pet.  210,  10  L.  Ed.  423; 
Rhode  Island  v.  Massachusetts,  15  Pet.  233, 
10  L.  Ed.  721;  Georgia  v.  Grant,  6  Wall. 
241,  18  L.  Ed.  848."  California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229,  249,  39  L.  Ed. 
683. 

In  a  boundary  case  between  two  states 
of  the  Union  in  the  supreme  court  of  the 


United  States,  the  rules  and  practice  of 
the  court  of  chancery  should,  substantially, 
govern  in  conducting  the  suit  to  a  final 
issue.  Rhode  Island  v.  Massachusetts,  14 
Pet.  210,  10  L.  Ed.  423;  Massachusetts  v 
Rhode  Island,  12  Pet.  657,  735,  9  L  Ed 
1233. 

No  court  acts  differently  in  deciding  on 
boundary  between  states  than  on  lines  be- 
tween separate  tracts  of  land;  if  there  is 
uncertainty  where  the  line  is.  if  there  is  a 
confusion  of  boundaries  by  the  nature  of 
mterlocking  grants,  the  obliteration  of 
marks,  the  intermixing  of  possession  under 
different  proprietors,  the  effects  of  acci- 
dent, fraud  or  time,  or  other  kindred 
causes,  it  is  a  case  appropriate  to  equity. 
An  issue  at  law  is  directed,  a  commission 
of  boundary  awarded;  or,  if  the  court  are 
satisfied,  without  either,  they  decree  what 
and  where  the  boundary  of  a  farm,  a 
manor,  province,  or  a  state,  is  and  shall 
be.  Rhode  Island  v.  Massachusetts  12 
Pet.  657,  658,  9   L.   Ed.  1233. 

Bill  and  cross  bill  is  deemed  the  most 
appropriate  mode  of  proceeding  anplicable 
to  boundary  cases  between  two  states,  as 
it  always  offers  an  opportunity  to  the  court 
of  making  an  affirmative  decree  for  the 
oneside  or  the  other,  and  of  establishing 
by  Its  authority  the  disputed  line,  and  oi 
having  it  permanently  marked  by  com- 
missioners of  its  own  appointment,  if  that 
be  necessary,  as  in  this  cause  it  is.  Mis- 
souri V.  Iowa,  7  How.  660,  667  12  L  Ed 
861.  ' 

37.  Departure  from  rules  to  promote  jus- 
tice.—Florida  V.  Georgia,  17  How."  478,  15 
E.  Ed.  181;  Rhode  Island  v.  Massachusetts 
14  Pet.  210,  10  L.  Ed.  423;  California  v 
bouthern  Pac.  Co.,  157  U.  S.  229,  249,  39 
L.  Ed.  683;  Grayson  v.  Virginia,'  3  Dall 
220,  1  L.  Ed.  619. 

In  a  controversy  where  two  sovereio-n 
states  are  contesting  the  bounaary  between 
them,  It  IS  the  dutv  of  the  court  to  niould 
the  rules  of  chancery  pratice  and  pleading 
in  such  a  manner  as  to  bring  the  case  to  a 
final  hearing  on  its  merits;  it  is  too  impor- 
tant in  Its  character,  and  the  interests  con- 
cerned too  great,  to  be  decided  upon  the 
mere  technical  princioles  of  chancery 
pleading.  Rhode  Island  v.  Massachusetts 
14  Pet.  210,   10  L.   Ed.  423. 

The  general  rule  prescribes  to  us  an 
adoption  of  that  practice,  which  is  founded 
on  the  custom  ana  usage  of  courts  of  ad- 
miralty and  equity,  constituted  on  similar 
princioles;  but  still,  it  is  thought,  that  we 
are  also  authorized  to  make  such  devia- 
tions as  are  necessary  to  adapt  the  process 
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(3)  Appearance  by  Defendant. — If,  in  an  original  suit  in  the  supreme  court, 
the  defendant  fails  to  appear,^^  or  withdraws  his  appearance,-^^  the  complainant 
may  proceed  in  the  catise  ex  parte. 

(4)  Process — (a)  In  General. — \Miere  an  original  suit  against  a  state  is 
filed  in  the  supreme  court,  process  issues  as  a  matter  of  course,  where  there  is 
no  appearance  by  the  defendant  to  object  to  the  motion  therefor.-**^ 

(b)  0)1  JJlwm  Seri'cd. — In  suits  against  a  state,  the  process  should  be  served 
on  the  governor  and  attorney  general  of  the  state. -^^  Service  on  the  governor 
alone  is  not  sufficient.^- 

(c)  Time  of  Sennce. — Process  of  subpoena  issuing  out  of  the  supreme  court, 
in  any  suit  in  equity,  must  be  served  on  the  defendant,  sixty  days  before  the 
return  day  of  the  process.^^ 


and  rules  of  the  court  to  the  peculiar  cir- 
cumstances of  this  countrj^  subject  to  the 
interposition,  alteration  and  control  of  the 
legislature.  Grayson  v.  Virginia,  3  Dall. 
£20,  1  L.  Ed.  619. 

38.  Failure  of  defendant  to  appear. — 
Grayson  v.  Virginia.  3  Dall.  320,  1  L.  Ed. 
619;  Huger  v.  South  Carolina,  3  Dall.  339, 
341,  1  L.  Ed.  627;  Chisholm  v.  Georgia,  2 
Dall.  419.  1  L.  Ed.  440:  Massachusetts  v. 
Rhode  Island.  12  Pet.  755.  9  L.  Ed.  1272; 
Rhode  Island  v.  Alassachusetts,  12  Pet. 
653,  657,  9  L.  Ed.  1233;  New  Jersey  v.  New 
York,  5  Pet.  284,  S  L.   Ed.  127. 

The  practice  seems  to  be  well  settled 
that  in  suits  against  a  state,  if  the  state 
shall  neglect  to  appear,  on  due  service  of 
process,  no  coercive  measures  will  be 
taken  to  compel  appearance  but  the  com- 
plainant will  be  allowed  to  proceed  ex 
parte.  ^Massachusetts  v.  Rhode  Island,  12 
Pet.   755.  9  L.  Ed.  1272. 

Where  the  service  of  the  supoena  is 
proved,  the  complainant  is  entitled  to  pro- 
ceed ex  parte;  and  may  move  for  and  ob- 
tain commissions,  to  take  the  examinatioh 
of  witnesses  in  several  of  the  states.  Hu- 
ger V.  South  Carolina,  3  Dall.  339,  341,  1 
L.  Ed.  627. 

In  a  suit  against  a  state  judgment  may 
be  entered  in  default  of  an  appearance. 
Chisholm  v.  Georgia,  2  Dall.  419.  1  L.  Ed. 
440. 

39.  Withdrawal  of  appearance. — Rhode 
Island  V.  Massachusetts.  12  Pet.  657.  754, 
9  L.  Ed.  1233. 

40.  Process  issues  as  matter  of  course. — 
New  Jersey  v.  New  York,  3  Pet.  461,  7  L. 
Ed.  741.  See,  also,  Rhode  Island  v.  Mass- 
achusetts, 7  Pet.  651,  8  L.  Ed.  816. 

A  notice  was  given  b\'  the  solicitors  for 
the  state  of  New  Jersey  to  the  governor 
of  the  state  of  New  York,  dated  the  12th 
of  January.  1830.  stating  that  a  bill  had 
been  filed  on  the  equity  side  of  the  su- 
preme court,  by  the  state  of  New  Jersey, 
against  the  people  of  the  state  of  New 
York,  and  that  on  the  13th  of  February, 
following,  the  court  would  be  moved  in 
the  case  for  such  order  as  the  court  might 
deem  proper,  etc.,  afterwards,  on  the  day 
appointed,  no  counsel  having  appeared 
for  the  state  of  New  York,  on  the  motion 
of  the  counsel  for  the  state  of  New  Jer- 
sey, for  a  supoena  to  be  served  on  the  gov- 


ernor and  attorney  general  of  the  state 
of  New  York;  the  court  said,  as  no  counsel 
appears  to  argue  the  motion  on  the  part 
of  the  state  of  New  York,  and  the  prece- 
dent for  granting  it  has  been  established, 
upon  very  grave  and  solemn  argument,  the 
court  do  not  require  an  ex  parte  argu- 
ment in  favor  of  their  authority  to  grant 
the  subpcena,  but  will  follow  the  precedent 
heretofore  established;  the  state  of  New 
York  will  be  at  liberty  to  contest  the  pro- 
ceeding, at  a  future  time,  in  the  course  of 
the  cause,  if  they  shall  choose  so  to  do. 
New  Jersey  v.  New  York,  3  Pet.  461,  7 
L.   Ed.   741. 

41.  Service  on  governor  and  attorney 
general. — Rule  5,  108  U.  S.  574;  In  re  Ay- 
ers.  123  U.  S.  443.  497,  31  L.  Ed.  216; 
Chisohlm  v.  Georgia,  2  Dall.  419,  1  L.  Ed. 
440;  Grayson  v.  Virginia,  3  Dall.  320,  1 
L.  Ed.  619;  Kentucky  v.  Dennison,  24 
How.  66,  16  L.  Ed.  717;  United  States  v. 
Lee.  106  U.  S.  196,  206,  27  L.  Ed.  171; 
Fitts  V.  McGhee.  172  U.  S.  516.  526,  43  L 
Ed.  535.  See.  also,  Florida  v.  Georgia.  11 
How.  293.  13  L.  Ed.  702. 

42.  Service  on  governor  alone  not  suffi- 
cient.— New  Jersey  v.  New  York.  3  Pet. 
461,  7  L.  Ed.  741. 

The  subpoena  issued  on  the  filing  of  a 
bill,  in  which  the  state  of  New  Jersey  was 
complainant  and  the  state  of  New  York 
was  defendant,  was  served  upon  the  gov- 
ernor and  attorney  general  of  New  York, 
sixty  days  before  the  return  day,  the  day 
of  the  service  and  return  inclusive;  a  sec- 
ond subpoena  issued,  which  was  served  on 
the  governor  of  New  York  only,  the  at- 
torney general  being  absent;  there  was  no 
appearance  by  the  state  of  New  York. 
This  is  not  like  the  case  of  several  de- 
fendants, where  a  service  on  one  might  be 
good,  though  not  on  another;  here,  the 
service  prescribed  by  the  rule  is  to  be  on 
the  governor,  and  on  the  attorney  general; 
a  service  on  one  is  not  sufficient  to  en- 
title the  court  to  proceed.  New  Jersey  v. 
New  York,  3  Pet.  461,  7  L.  Ed.  741. 

43.  Time  of  service — New  Jersey  v.  New 
York.  5  Pet.  284,  8  L.  Ed.  127;  Gravson 
r.  Virginia,  3  Dall.  320,  1  L.  Ed.  619; 
Washington  v.  Northern  Securities  Co., 
185  U.  S.  254,  256,  46  L.  Ed.  897;  New 
York  V.  Connecticut,  4  Dall.  1,  6,  1  L.  Ed. 
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(d)  Sufficicivcy  of  Service. — In  a  suit  against  a  state  where  a  copy  of  the 
process  is  delivered  to  the  attorney  general,  and  another  copy  left  at  the  gov- 
ernor's house,  and  the  original  is  likewise  shown  to  the  secretary  of  the  state, 
the  service  is  sufficient.^'* 

(5)  Proceeding  in.  Absence  of  Party. — Where  an  original  cause  is  pending  in 
the  supreme  court  to  be  disposed  of  there  in  the  first  instance  and  in  the  exercise 
of  an  exceptional  jurisdiction,  it  does  not  comport  with  the  gravity  and  finality 
which  should  characterize  such  an  adjudication  to  proceed  in  the  absence  of 
parties  whose  rights  would  be  in  effect  determined,  even  though  they  might  not 
be  technically  bound  in  subsequent  litigation  in  some  other  tribunal.'*^ 

(6)  Pleading — (a)  In  General. — In  a  case  in  which  two  sovereign  states  are 
contesting  a  question  of  boundary,  the  most  liberal  principles  of  practice  and 
pleading  ought,  unquestionably,  to  be  adopted,  in  order  to  enable  both  parties 
to  present  their  respective  claims  in  their  full  strength.'**^ 

(b)  Time  of  Filing  Anszirer. — The  rules  which  govern  courts  of  equity  as  to 
the  allowance  of  time  for  filing  an  answer  and  other  proceedings  in  suits  be- 
tween individuals  will  not  be  applied  by  the  supreme  court  to  controversies  be- 
tween states  of  the  Union ;  the  parties  in  such  cases,  must,  in  the  nature  of 
things,  be  incapable  of  acting  with  the  promptness  of  an  individual.*''' 

(7)  Reference. — The  supreme  court  in  the  exercise  of  original  jurisdiction 
may  refer  a  cause  to  a  commissioner,  for  the  purpose  of  taking  further  proof, 
with  instructions  to  report  to  the  court.^^ 

(8)  Costs. —S&t  the  title  Costs,  ante,  p.  802. 

b.  In  Exercise  of  Appellate  Jurisdiction. — See  the  title  Appeal  and  Error, 
vol.  1,  p.  ?)?)Z. 

P.  Court  of  Claims — 1.  Establishment  and  Nature — a.  Power  to  Es- 
tablish.— Congress  undoubtedly  had  power  to  establish  the  court  of  claims  with 
special  powers  to  examine  testimony  and  decide,  in  the  first  instance,  upon  the 
validity  and  justice  of  any  claim  for  money  against  the  United  States,  subject 
to  the  supervision  and  control  of  congress,  or  a  head  of  any  of  the  executive 
departments."*^  The  act  creating  the  court  of  claims  is  not  void  as  violating 
the  constitutional  provision  guaranteeing  a  jury  trial  in  suits  at  common  law.^'^ 

715;  New  Jersey  v.  New  York,  3  Pet.  461,  disposed   of   on  such  an  issue;  undoubtedly, 

7  L.  Ed.  741.  the    defendant   must   have   the   full    benefit 

In  a  suit  in  the  supreme  court  instituted  of   the    defense    which    the    plea    discloses, 

a-^ainst  a  state  of  the  Union,  the  process  but    at    the    same    time,    the    proceedings 

should  be  served  on  the  governor  and  at-  ought  to  be  so  ordered  as  to  give  the  com- 

torney  general  of  the  state,  sixty  days  be-  plainant   a    full    hearing   on   the    whole    of 

fore  the  return  day  of  the  process.     New  liis  case.     Rhode   Island  v.  Massachusetts, 

Jersey  v.  New  York,  5   Pet.  284,  8  L.   Ed.  14  Pet.  210,  10  L.  Ed.  423. 

127;      Grayson   v.   Virginia,   3    Dall.   320,   1  47.    Time    of    filing    answer. — Rhode    Is- 

L.  Ed.  619.  land   z>.    Massachusetts,    13    Pet.    23,    10    L. 

44.  Sufficiency     of     service — Huger     zj.  Ed.  41. 

South   Carolina.  3  Dall.  339,  1  L.   Ed.  627.  The    state    of    Rhode    Island,    on    leave 

45.  Proceeding    in    absence    of    party. —  granted  at  January  term  1838,  to  amend  a 
California  v.  Southern   Pac.  Co.,  157  U.  S.  bill   previously    filed   by   the    state   against 
229,  257,  39  L.   Ed.  683;     Iowa  v.  Illinois,  the   state    of   Massachusetts,   amended   the 
151  U.  S.  238,  242,  38  L.  Ed.  145.  bill  at   this  term,  by  inserting  in  it  refer- 
In    the    exercise    of   original  jurisdiction  ences  to  papers  filed  at  the  term  of  1838. 

in  the  determination  of  the  boundary  line  The    state    of    Massachusetts    was   allowed 

between     sovereign     states     the     supreme  until   the  term  of  1840  to  answer.     Rhode 

court  proceeds  only  upon  the  utmost  cir-  Island  v.  Massachusetts,  13  Pet.  23,   10  L. 

cumspection  and   deliberation,  and  no   or-  Ed.  41. 

der    can    stand    in    respect    of    which    full  48.   Reference. — Pennsylvania  v.   Wheel- 
opportunity    to    be    heard    has    not    been  .ng,   etc.,    Bridge   Co.,   9   How.   647,   13    L. 
afforded.     Iowa  v.   Illinois,   151   U.   S.   238,  Ed.   294. 
242.  38  L.   Ed.  145.  49.      Power      to      establish.— Gordon      v. 

46.  Pleading.— Rhode    Island   v.    Massa-  United   States,   117  U.   S.,   appx.,  697.   699;  ' 
chusetts,  14  Pet.  210,  10  L.  Ed.  423.  Langford  v.  United  States,   101  U.  S.  341, 

If  a  plea  put  in  by  the  defendant  may  in  344,   25   L.   Ed.    1010. 

any  degree   embarrass  the   complainant,  in  50.    Effect    as'im*airing    ri^ht    to    jury 

bringing   out   the   proofs   of   the   claim   on  trial.— McElrath   z'.    United   States,    102    U. 

which  he  relies,  the  case  ought  not  to  be  S.  426,  26  L.  Ed.  189. 
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b.  Object  of  Estahlishmcnt. — Prior  to  the  organization  of  the  court  of  claims 
the  only  recourse  of  persons  having  claims  against  the  United  States  was  in  an 
appeal  to  congress.-^ ^  And  it  has  been  very  aptly  said  that  this  court  was  es- 
tablished for  the  triple  purpose  of  relieving  congress,  of  protecting  the  gov- 
ernment by  regular  investigation,  and  of  benefiting  the  claimants  by  affording 
them  a  certain  mode  of  examining  and  adjudicating  upon  their  claims.-^^ 

c.  Nature. — As  at  first  organized,  the  court  of  claims  was  merely  an  auditing 
board,  authorized  to  pass  upon  claims  submitted  to  it,  and  report  to  the  secretary 
of  the  treasury.  But  this  character  of  the  court  was  changed  at  an  early  day 
by  act  of  congress  in  order  that  the  supreme  court  might  review  its  decision, 
which  it  had  formerly  refused  to  do.^,^ 

2.  Jurisdiction — a.  Jurisdiction  Dependent  on  Statute. — The  court  of  claims 
has  no  general  jurisdiction  over  claims  against  the  United  States;  it  can  take 
cognizance  of  only  those  matters  which  by  the  terms  of  some  act  of  congress 
are  committed  to  it,  and  then  only  subject  to  the  condition  or  limitations  pre- 
scribed by  congress.^^ 

b.  Construction  of  Statutes. — Statutes  extending  the  right  to  sue  the  govern- 
ment, and  conferring  jurisdiction  upon  the  court  of  claims  for  that  purpose,  will, 
as  a  general  rule,  be  strictly  construed.^^     The  jurisdiction  of  the  court  of  claims 


Suits  against  the  government  in  the 
coisrt  of  claims,  whether  reference  be  had 
to  the  claimant's  demand,  or  to  the  de- 
fense, or  to  any  set-off,  or  counterclaim 
which  the  government  may  assert,  are  not 
controlled  by  the  seventh  amendment. 
They  are  not  suits  at  common  law  within 
its  true  meaning.  The  government  cannot 
b£  sued,  except  with  its  own  consent.  It 
can  declare  in  what  court  it  may  be  sued, 
and  prescribe  the  forms  of  pleading  and 
the  rules  of  practice  to  be  observed  in 
such  suits.  It  may  restrict  the  jurisdiction 
of  the  court  to  a  consideration  of  only 
certain  classes  of  claims  against  the  United 
States.  Congress,  by  the  act  in  question, 
informs  the  claimant  that  if  he  avails  him- 
self of  the  privilege  of  suing  the  govern- 
ment in  the  special  court  organized  for 
that  purpose,  he  may  be  met  with  a  set- 
off, counterclaim,  or  other  demand  of  the 
government,  upon  which  judgment  may  go 
against  him,  without  the  intervention  of 
a  jury,  if  the  court,  upon  the  whole  case, 
is  of  opinion  that  the  government  is  en- 
titled to  such  judgment.  If  the  claimant 
avails  himself  of  the  privilege  thus  granted, 
he  must  do  so  subject  to  the  conditions 
annexed  by  the  government  to  the  exer- 
cise of  the  privilege.  McElrath  v.  United 
States,   102   U.    S.   426,   440,   26_  L.   Ed.    189. 

51.  Remedy  of  claimants  prior  to  estab- 
lishment— Schillinger  v.  United  States, 
155  U.  S.  16.-],  160.  no  L.  Ed.  108. 

52.  Triple  purpose  of  court. — United 
States  V.  Klein,  13  Wall.  128,  144,  20  U 
Ed.  519. 

53.  Change  of  character  of  court. — Lang- 
ford  V.  United  States,  101  U.  S.  341,  344. 
25  L.  Ed.  1010,  citing  Gordon  v.  United 
States,  2  Wall.  561,  17  L.  Ed.  921.  Schil- 
linger V.  United  States,  155  U.  S.  163,  166, 
39  L.  Ed.  108.  See,  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  333. 

Originally  the  court  of  claims  was  a 
court  merely  in  name,  for  this  power  ex- 
tended only  to  the  preparation  of  bills  to 


be  submitted  to  congress,  but  this  was 
changed  by  the  act  of  1863.  Schillinger 
V.  United  States,  155  U  S.  163,  166,  39  L. 
Ed.   108. 

54.  Jurisdiction  dependent  on  act  of 
congress. — Johnson  v.  United  States,  160 
U  S.  546,  549,  40  L.  Ed.  529;  Schillinger 
V.  United  States,  155  U  S.  163,  39  L.  Ed. 
108;  United  States  v.  Gleeson,  124  U.  S. 
255,  258,  31  L.  Ed.  421;  United  States 
V.  Lee,  106  U  S.  196,  227,  27  L.  Ed.  171; 
Nichols  V.  United  States.  7  Wall.  122,  126, 
19  L.  Ed.  125;  United  States  v.  Choctaw, 
etc..  Nations,  179  U  S.  494,  45  L.  Ed. 
291;  McElrath  v.  United  States,  102  U. 
S.  426,  440,  26  L.  Ed.  189;  Kendall  v.  United 
States,    107    U    S.    123,    125,   27   L.    Ed.   437. 

"It  is  for  congress  to  determine  when 
and  under  what  circumstances  the  govern- 
ment may  be  sued,  and  the  court  of  claims 
has  the  right  to  entertain  jurisdiction  of 
cases  against  the  United  States  and  pro- 
ceed to  judgment  only  by  virtue  of  acts 
of  congress  granting  such  jurisdiction, 
and  is  limited  precisely  to  such  cases  both 
in  regard  to  parties  and  the  cause  of  ac- 
tion as  confrress  has  prescribed.  De  Groot 
V.  United  States,  5  Wall.  419,  431,  18  L. 
Ed.  700."  Austin  v.  United  States,  155  U. 
S.  417,  430,  39  L.  Ed.  206. 

If  the  court  of  claims  has  the  right  to 
entertain  jurisdiction  of  cases  in  which 
the  United  States  is  defendant,  and  to 
render  judgment  against  that  defendant, 
it  is  only  by  virtue  of  acts  of  congress 
granting  such  jurisdiction,  and  it  is  lim- 
ited precisely  to  such  cases,  both  in  re- 
gard to  parties  and  to  the  cause  of  action, 
as  congress  has  prescribed.  De  Groot  v. 
United  States,  5  Wall.  419,  431,  18  L.  Ed. 
700;  McElrath  v.  United  States,  102  U 
S.  426,  440,  26  L.  Ed.  189;  Kendall  v. 
United  States,  107  U.  S.  123,  125.  27  L.  Ed. 
437. 

55.  Construction  of  statute  conferring 
jurisdiction — Blackfeather  v.  United  States, 
190  U  S.  368,  376,  47  L.  Ed.  1099. 
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cannot  be  enlarged  by  implication.^^ 

c.  Pozvcr  of  Congress  to  Restrict  Jurisdiction. — Whenever  congress  chooses 
to  withdraw  from  the  jurisdiction  of  the  court  of  claims  any  class  of  cases  which 
has  before  been  committed  to  its  control,  it  has  the  power  to  do  so  or  to  pre- 
scribe the  rule  by  which  such  cases  may  be  determined. ^^ 

d.  Prerequisites  to  Jurisdiction. — While  the  action  of  the  auditing  depart- 
ment, either  in  allowing  or  rejecting  a  claim,  is  not  an  essential  prerequisite  to 
the  jurisdiction  of  the  court  of  claims  to  hear  it,^^  still  if  claims  are  presented  to 
the  department  for  allowance,  and  the  department,  in  the  exercise  of  its  discre- 
tion, suspends  action  upon  them  until  proper  vouchers  are  furnished,  or  other 
reasonable  requirements  are  complied  with,  the  court  should  not  assume  juris- 
diction until  final  action  is  taken.^^  A  rule  of  the  court  of  claims,  requiring 
parties  to  present  their  claims  to  an  executive  department  before  suit  in  that 
court,  is  unauthorized  and  void.^" 

e.  Nature  and  Extent  of  Jurisdiction — (1)  Under  General  Statute — (a)  In 
General. — The  court  of  claims  has  jurisdiction  to  hear  and  determine  all  claims 
founded  upon  the  constitution  of  the  United  States  or  any  law  of  congress,  ex- 
cept for  pensions,  or  upon  any  regulation  of  an  executive  department,  or  upon 
any  contract,  expressed  or  implied,  with  the  government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be  entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United  States  were 
suable,  and  also  all  set-offs,  counterclaims,  claims  for  damages,  whether  liqui- 
dated or  unliquidated  or  other  demands  whatsoever  on  the  part  of  the  govern- 
ment of  the  United  States  against  any  claimant  against  the  government  in 
said  court. ^^ 


56.  Jurisdiction  not  to  be  enlarged  by 
implication. — Price  v.  United  States,  174 
U.   S.   373,  375,  43   L.   Ed.   1011. 

57.  Power  of  congress  to  restrict  juris- 
diction.— De  Groot  v.  United  States,  5 
Wall.  419,  431,  18  L.  Ed.  700;  In  re  Hall, 
167  U.  S.  38,  42,  42  L.  Ed.  69. 

58.  Allowance  or  rejection  of  claim  not 
a  prerequisite. — United  States  v.  Knox, 
128  U.  S.  230,  234,  32  L.  Ed.  465;  Clyde 
V.  United  States,  13  Wall.  38,  20  L.  Ed. 
479;  United  States  v.  Fletcher,  147  U. 
S.   664.   667,  37   L.   Ed.   322. 

Action  for  drawbacks. — One  who  exports 
inanufactured  articles  made  up  of  imported 
articles  upon  which  duty  has  been  paid 
may  recover  the  drawback,  provided  for 
by  the  act  of  Aug.  5,  1861,  in  the  court  of 
claims,  even  though  the  custom  or  other 
officers  refuse  to  decide  whether  or  not 
he  is  entitled  to  them.  Campbell  v.  United 
States,  107  U.  S.  407,  27  L.  Ed.  592. 

Where  a  statute  declares  that  there  shall 
be  a  rebate  or  drawback  of  a  tax  under 
certain  circumstances,  the  amount  to  be 
determined  under  regulations  prescribed  by 
the  secretary  of  the  treasury,  the  inaction 
of  the  secretary  is  immaterial,  and  the 
drawback  must  be  paid  whether  ascer- 
tained under  the  secretary's  regulations  or 
not,  because  the  right  to  the  drawback  de- 
pends on  the  statute,  and  not  on  the  sec- 
retary's regulations,  which  relate  merely 
to  the  ascertainment  of  the  amount.  Camp- 
bell V.  United  States,  107  U.  S.  407,  27  L. 
Ed.  592.  See,  also,  Dooley  v.  United 
States,  182  U.  S.  222,  229,  45  L.  Ed.  1074; 
Dunlap  V.  United  States,  173  U.  S.  65,  72, 
43    L.    Ed.    616. 


Action     for     compensation     or     fees. — • 

Where  a  United  States  commissioner  pre- 
sents his  claim  for  fees  for  his  services 
to  the  circuit  court,  which  refuses  to  pass 
upon  them,  he  may  sue  in  the  court  of 
claims  without  presenting  them  to  the 
secretary  of  the  treasury.  United  States 
V.  Knox,  128  U.  S.  230,  231,  32  L.  Ed.  465; 
United  States  v.  Ewing,  140  U.  S  142, 
144,  35  L.  Ed.  388;  Southworth  v.  United 
States,   151    U.   S.    179,   183,   38    L.   Ed.    119. 

The  presentation  of  a  claim  for  compen- 
sation for  carrying  the  mails,  to  the  sec- 
ond assistant  postmaster  general,  with 
whom  all  the  business  in  relation  to  the 
claim  had  been  previously  transacted,  is, 
in  contemplation  of  law,  the  presentation 
of  it  to  the  postmaster  general.  Alvord 
V.  United  States,  95  U.  S.  356,  24  L.  Ed 
414. 

Suits  to  recover  back  taxes  or  revenue 
paid.— See  post,  "Recovery  Back  of  Taxes 
or  Revenue  Paid,"  VII,  F,  2,  e,  (1),  (j),  bb. 

59.  Court  should  not  act  until  presented 
claims  are  passed  on — So  long  as  the 
claim  is  pending  and  awaiting  final  de- 
termination in  the  department,  courts 
should  not  be  called  upon  to  interfere  at 
least,  unless  it  ignores  such  claim  or  fails 
to  pass  upon  it  within  reasonable  time. 
United  States  v.  Fletcher,  147  U  S  664 
667.  37  L.  Ed.  322. 

60.  Presentation  of  claims  to  executive 
department.— Clyde  v.  United  States,  13 
W^all.  38.  20  L.  Ed.  479;  United  States  v. 
Kaufman,  96  U.  S.  567,  571,  24  L.  Ed.  792. 

61.  General  scope  of  jurisdiction — Act 
of  March  3,  1887;  Schillinger  v.  United 
States,   155   U.   S.   163,  166.  39  L.  Ed.  108; 
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(b)  Action  on  Contracts — aa.  In  General. — The  court  of  claims  has  juris- 
diction of  all  claims  against  the  United  States  arising  out  of  any  contract.^2 
To  give  the  court  of  claims  jurisdiction  upon  the  ground  that  the  claim  is  one 
founded  in  contract,  there  must  have  been  a  coming  together  of  minds  of  the 
parties.^"- 

bb.  Implied  Contracts. — The  court  has  jurisdiction  of  actions  on  implied 
contracts  as  well  as  of  actions  on  express  contracts.*^'* 


Dooley  v.  United  States,  182  U.  S.  222, 
224,  45  L.  Ed.  1074;  United  States  v. 
Jones,  131  U.  S.  1,  15,  33  L.  Ed.  90;  Ford 
V.  United  States,  116  U.  S.  213,  215,  29  L. 
Ed.  608;  United  States  v.  Cornell  Steam- 
boat Co.,  202  U.  S.  184,  189,  50  L.  Ed.  987; 
Bigby  V.  United  States,  188  U.  S.  400,  47 
L.  Ed.  519;  United  States  v.  Lynah,  188  U. 
S.  445,  47  L.  Ed.  539;  Meade  v.  United 
States,  9  Wall.  691.  709,  19  L.  Ed.  687; 
Knote  V.  United  States,  95  U.  S.  149,  157, 
24  L.  Ed.  442;  Nichols  v.  United  States, 
7  Wall.   122,   128,   19  L.   Ed.   125. 

The  original  act  of  February  24th,  1855, 
establishing  the  court,  gave  it  jurisdiction 
to  hear  and  determine  all  claims  founded 
upon  any  law  of  congress,  or  upon  any 
regulation  of  an  executive  department,  or 
upon  any  contract,  express  or  implied, 
witlT  the  sfoverment  of  the  United  States, 
which  might  be  suggested  to  it  by  peti- 
tion, and  all  claims  which  might  oe  re- 
ferred to  the  court  by  either  house  of 
congress.  Ex  parte  Atocha,  17  Wall.  439, 
443,  21  L.  Ed.  696;  Clyde  v.  United  States, 
13  Wall.  38,  39.  20  L.  Ed.  479. 

62.  Contracts.— Act  of  March  3,  1887; 
Case  V.  Terrell,  11  Wall.  199,  201,  20  L. 
Ed.  134;  United  States  v.  Jones,  131  U. 
S.  1,  17,  33  L.  Ed.  90;  Langford  v.  United 
States,  101  U.  S.  341,  345,  25  L.  Ed.  1010; 
United  States  v.  Palmer,  128  U.  S.  262, 
32  L.  Ed.  442;  Schillinger  v.  United  States, 
]55  U.  S.  163,  39  L.  Ed.  108;  District  of 
Columbia  v.  Barnes,  192  U.  S.  146,  152,  49 
L.  Ed.  699;  Russell  v.  United  States.  182 
U.  S.  516,  530,  45  L.  Ed.  1210;  Harley  v. 
United  States,  198  U.  S.  229,  234,  49  L.  Ed. 
1029;  United  States  v.  Berdan  Fire-Arms 
:\Ifg.  Co.,  156  U.  S.  552,  39  L.  Ed.  530. 

The  provision  restricting  that  jurisdic- 
tion to  contracts  express  or  implied  refers 
to  the  well  understood  distinction  between 
matters  ex  contractu  and  those  ex  delicto, 
and  is  founded  on  the  principle,  that 
while  congress  is  willing  to  subject  the 
government  to  suits  on  contracts,  which 
can  be  valid  only  when  made  by  some  one 
thereunto  vested  with  authority,  or  when 
under  such  authority  something  is  by  him 
done  which  raises  an  implied  contract, 
that  body  did  not  intend  to  make  the 
government  liable  to  suit  for  the  wrongful 
and  unauthorized  acts  which  are  com- 
mitted by  its  officers,  mider  a  mistaken 
zeal  for  the  public  good.  Langford  7j. 
United  States,  101  U.  S.  341,  25  L.  Ed. 
1010. 

The  jurisdiction  of  that  court  has  re- 
ceived frequent  additions  by  the  reference 
of   cases   to   it  under   special   statutes,   and 


by  other  changes  in  the  general  law;  but 
the  principle  originally  adopted,  of  limiting 
its  general  jurisdiction  to  cases  of  con- 
tract, remains.  There  can  be  no  reason- 
able doubt  that  this  limitation  to  cases 
of  contract,  express  or  implied,  was  estab- 
lished in  reference  to  the  distinction  be- 
tween actions  arising  out  of  contracts,  as 
distinguished  from  those  founded  on  torts, 
which  is  inherent  in  the  essential  nature 
of  judicial  remedies  under  all  systems,  and 
especially  under  the  system  of  the  com- 
mon law.  Langford  v.  United  States,  101 
U.   S.   341,  345,  25   L.   Ed.- 1010. 

Contract  for  secret  service  made  by 
president. — An  action  cannot  be  main- 
tained against  the  government,  in  the  court 
of  claims,  upon  a  contract  for  secret  serv- 
ices during  the  war,  made  between  the 
president  and  the  claimant.  Totten  v. 
United  States,  92  U.  S.  105,  23  L.  Ed.  605. 

63.  Necessity  for  meeting  of  minds— 
Russell  ZJ.  United  States,  182  U.  S.  516, 
530,  45  L.  Ed.  1210;  Harley  v.  United 
States,  198  U.  S.  229,  234,  49  L.  Ed.  1029; 
Schillinger  v.  United  States,  155  U.  S.  163, 
39  L.  Ed.  108;  United  States  v.  Berdan 
Fire-Arms  Mfg.  Co.,  156  U.  S.  552,  39  L. 
Ed.   530. 

"We  held  in  Russell  v.  United  States,  182 
U.  S.  516,  530,  45  L.  Ed.  1210,  that  in  order 
to  give  the  court  of  claims  jurisdiction, 
under  the  act  of  March  3,  1887,  24  Stat. 
505,  c.  359,  defining  claims  of  which  the 
court  of  claims  had  jurisdiction,  the  de- 
mand sued  on  must  be  founded  on  'a  con- 
vention between  the  parties — "a  coming 
together  of  minds."  '  And  we  excluded, 
as  not  meeting  this  condition,  those  con- 
tracts or  obligations  that  the  law  is  said 
to  imply  from  a  tort.  Schillinger  v.  United 
States,  155  U.  S.  163,  39  L.  Ed.  108;  United 
States  V.  Berdan  Fire-Arms  Mfg.  Co.,  156 
U.  S.  552,  39  L.  Ed.  530."  Harley  v. 
United  States,  198  U.  S.  229,  234,  49  L. 
Ed.    1029. 

64.  Implied  contracts — Knote  v.  United 
States.  95  U.  S.  149,  24  L.  Ed.  443;  Gibbons 
z'.  United  States,  8  Wall.  269,  19  L.  Ed. 
453;  United  States  v.  Smith,  94  U.  S.  214, 
24  L.  Ed.  115;  United  States  v.  Bostwick, 
94  U.   S.  53,   69.  24   L.   Ed.   65. 

Action  for  refusal  to  pay  for  goods  con- 
tracted for. — In  the  court  of  claims,  the 
government  is  liable  for  refusing  to  re- 
ceive and  pay  for  what  it  has  agreed  to 
purchase.  Gibbons  v.  United  States,  8 
Wall.  269,  19  L.  Ed.  453. 

When  an  individual  who  has  been  ab- 
solved from  a  contract,  by  the  refusal  of 
the    proper    officer    to    receive   the   articles 
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cc.  Unauthorized  Contracts. — The  United  States  cannot  be  sued  in  the  court 
of  claims  on  a  contract  made  by  one  of  its  agents  or  officers,  without  authority,^^ 
even  though  other  contracts  of  a  Uke  nature  have  been  submitted  to  the  court 
of  claims  by  congress  for  determination  of  the  amount  due  thereunder.^*5 

(c)  Action  for  Torts. — It  is  well  settled  that  the  jurisdiction  of  the  court  of 
claims  does  not  extend  to  claims  against  the  United  States  originatins:  in  torts.^''' 


when  tendered,  afterwards  consents  to  de- 
liver them  under  a  threat  of  an  officer  that 
he  will  withhold  money  justly  due  to  the 
plaintifif,  he  can  only  recover  the  contract 
price,  whatever  may  have  been  the  current 
market  value  of  the  articles.  Gibbons  v. 
United  States,  8  Wall.  269,  19  L.  Ed.  453. 

Action  for  breach  of  implied  covenant 
in  lease. — An  action  against  the  United 
States  for  the  breach  of  an  implied  cove- 
nant not  to  commit  waste  upon  premises 
leased,  may  be  brought  in  the  court  of 
claims.  United  States  v.  Bostwick,  94  U. 
S.  53,  69,  24  L.  Ed.  65. 

Where,  during  the  occupancy  under  the 
lease,  ornamental  trees  were  destroyed; 
fences  and  walls  torn  down,  and  the  ma- 
terials used  for  sidewalks  and  the  erec- 
tion of  other  buildings,  or  carried  away; 
and  stone  was  quarried  and  gravel  dug 
from  a  stone  quarry  and  gravel  pit  on  the 
premises,  and  taken  away,  it  was  held  that 
this  was  voluntary  waste  for  which  the 
court  of  claims  could  award  compensation. 
United  States  v.  Bostwick,  94  U.  S.  53,  69, 
24  L.  Ed.  65. 

Refusal  to  comply  with  working  con- 
tract.— By  reason  of  its  improper  suspen 
sion  of  the  work  of  a  contractor,  who  had 
agreed  to  supply  the  skilled  labor  and  the 
materials  necessary  for  the  erection  of 
certain  buildings  for  its  use,  the  United 
States  is  liable  in  the  court  of  claims  for 
such  damages  as  he  has  actually  sustained. 
United  States  v.  Smith.  94  U.  S.  214,  24 
L.   Ed.   115. 

To  constitute  an  implied  contract  with 
the  United  States  for  the  payment  of 
monej'  upon  which  an  action  will  lie  in 
the  court  of  claims,  there  must  have  been 
some  consideration  moving  to  the  United 
States,  or  they  must  have  received  the 
money  charged  with  a  duty  to  pay  it  over; 
or  the  claimant  must  have  had  a  lawful 
right  to  it  when  it  was  received,  as  in  the 
case  of  money  paid  by  mistake.  No  such 
implied  contract  with  the  United  States 
arises  with  respect  to  monej^s  received 
into  the  treasury  as  the  proceeds  of  prop- 
erty forfeited  and  sold  under  the  confisca- 
tion act  of  July  17,  1862.  Knote  v.  United 
States,  95  U.   S.   149.  24  L.  Ed.  442. 

A  fine  imposed  upon  a  person  by  a  mili- 
tary commission,  which  the  offender  has, 
after  his  release  from  imprisonment,  con- 
sented to  be  applied  on  his  indebtedness 
to  the  United  States,  even  though  illegally 
and  improperly  imposed  in  the  first  in- 
stance, cannot  be  recovered  back  by  the 
offender  by  suit  in  the  court  of  claims  as 
upon  implied  contract.  "Even  if  the  orig- 
inal payment  to  the  government  was  under 
4  U  S  Enc— 65 


duress,  he  had  the  right,  subsequently,  to 
agree,  as  he  did,  that  what  the  government 
coerced  him  to  pay  was,  in  fact,  fairly  due 
upon  a  proper  settlement  of  his  accounts." 
Carver  v.  United  States,  111  U.  S.  609,  28 
L.   Ed.  540. 

65.  Unauthorized  contracts.  —  United 
States  V.  McDougall,  121  U.  S.  89,  30  L. 
Ed.  861. 

No  officer  of  the  government  was  au- 
thorized to  bind  the  United  States  by 
any  contract  for  the  subsistence  of  In- 
dians not  based  upon  appropriations  made 
by  congress  and  the  court  of  claims  has 
no  jurisdiction  of  an  action  to  enforce 
such  contract.  United  States  v.  McDoug- 
all, 121  U.  S.  89,  98,  30  L.  Ed.  861. 

66.  United  States  v.  McDougall,  121  U. 
S.  89,  30  L.  Ed.  861. 

67.  Claims  founded  in  tort. — United 
States  V.  Weld,  127  U.  S.  51,  57,  02  L.  Ed. 
62;  Langford  v.  United  States,  101  U.  S. 
341,  345,  25  L.  Ed.  1010;  German  Bank  v. 
United  States,  148  U.  S.  573,  580,  37  L.  Ed. 
564;  Hill  v.  United  States.  149  U.  S.  593, 
598,  37  L.  Ed.  862;  Gibbons  V.  United 
States,  8  Wall.  269,  19  L.  Ed.  453;  United 
States  V.  Jones,  131  U.  S.  1,  33  L.  Ed.  90; 
Belknap  v.  Schild,  161  U.  S.  10,  17,  40  L. 
Ed.  599;  Bigby  v.  United  States,  188  U.  S. 
400,  47  L.  Ed.  519;  Dooley  v.  United  States, 
182  U.  S.  222,  226,  45  L.  Ed.  1074;  Russell 
V.  United  States,  182  U.  S.  516,  530,  45  L. 
Ed.  1210;  Schillinger  v.  United  States,  155 
U.  S.  163,  39  L.  Ed.  108;  United  States  v. 
Berdan  Fire-Arms  Co.,  156  U.  S.  552,  39 
L.  Ed.  530;  Gibson  v.  United  States,  166 
U.  S.  269,  41  L.  Ed.  996;  Morgan  v.  United 
States,  14  Wall.  531,  20  L.  Ed.  738;  United 
States  V.  Gumming,  130  U.  S.  452,  32  L. 
Ed.  1029;  Hijo  v.  United  States.  194  U.  S. 
315,  48  L.  Ed.  994;  Reed  v.  United  States, 
11  Wall.  591,  20  L.  Ed.  220;  Reybold  v. 
United  States,  15  Wall.  202,  207.  21  L. 
Ed.  57. 

"The  reason  for  this  restriction  is  very 
obvious  on  a  moment's  reflection.  While 
congress  might  be  willing  to  subjec*-  the 
goverment  to  the  judicial  enforcement  of 
valid  contracts,  which  could  only  be  valid 
as  against  the  United  States  when  made 
by  some  officer  of  the  goverment  acting 
under  lawful  authority,  with  power  vested 
in  him  to  make  such  contracts,  or  to  do 
acts  which  implied  them,  the  very  essence 
of  a  tort  is  that  it  is  an  unlawful  act,  done 
in  violation  of  the  legal  rights  of  some 
one.  For  such  acts,  however  high  the 
position  of  the  officer  or  agent  of  the 
government  who  did  or  commanded  them, 
congress  did  not  intend  to  subject  the 
goverment  to  the  results  of  a  suit  in  that 
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And  it  is  equally  well  settled  that  the  distinction  between  contract  and  tort,  can- 
not be  evaded  by  framing  the  claim  as  upon  an  implied  contract.^^  Nor  is  a 
waiver  of  the  exemption  from  suit  to  be  implied  from  an  act  of  congress  sub- 
mitting a  claim  to  the  court  for  decision.^^ 

(d)  Civil  War  Claims. — The  jurisdiction  of  the  court  of  claims  does  not 
extend  to  any  claim  against  the  United  States  growing  out  of  the  destruction, 
or  appropriation  of,  or  damage  to,  property  by  the  army  or  navy  engaged  in  the 
suppression  of  the  rebellion.'^  The  term  "appropriation"  includes  all  taking  and 
use  of  property  by  the  army  or  navy,  in  the  course  of  the  war,  not  authorized 


court.  This  policy  is  founded  in  wisdom, 
and  is  clearly  expressed  in  the  act  defin- 
ing the  jurisdiction  of  the  court;  and  it 
would  ill  become  us  to  fritter  away  the 
distinction  between  actions  ex  delicto  and 
actions  ex  contractu,  which  is  well  under- 
stood in  our  system  of  jurisprudence,  and 
thereby  subject  the  government  to  pay- 
ment of  damages  for  all  the  wrongs  com- 
mitted by  its  officers  or  agents,  under  a 
mistaken  zeal,  or  actuated  by  less  worthy 
motives."  Langford  v.  United  States,  101 
U.  S.  341,  345,  25  L.  Ed.  1010. 

Torts  of  officers. — The  government  is 
not  liable  on  an  implied  assumpsit,  for 
the  torts  of  its  ofificer  committed  while  in 
its  service,  and  apparently  for  its  benefit. 
To  admit  such  liability  would  involve  the 
government  in  all  its  operations,  in  em- 
barrassments, losses,  and  difficulties,  sub- 
versive of  the  public  interest.  When  the 
injury  to  individuals  in  such  cases  merits 
redress  by  the  government,  the  remedy  is 
with  congress.  The  statute  does  not  con- 
fer jurisdiction  on  the  court  of  claims. 
Gibbons  v.  United  States,  8  Wall.  269,  19 
L.   Ed.  .453. 

An  army  contractor  who  had  agreed  to 
furnish  certain  oats  at  a  fixed  price  had, 
after  the  delivery  of  part  of  the  amount, 
been  released  from  the  obligation  to  de- 
liver the  balance.  He  was.  however,  car- 
ried before  the  military  authority,  and,  in- 
fluenced by  threats,  agreed  to  deliver,  and 
did  deliver,  the  full  quantity  of  oats  speci- 
fied in  the  contract.  He  brought  suit  for 
the  difference  between  the  contract  price 
and  the  market  price  of  the  oats  at  the 
time  of  delivery.  It  was  said  that  "if  such 
pressure  was  brought  to  bear  upon  him  as 
would  make  the  renewal  of  the  contract 
void,  as  being  obtained  by  duress,  then 
there  was  no  contract,  and  the  proceeding 
was  a  tort  for  which  the  officer  may  have 
been  personally  liable,"  but  that  it  was 
not  within  the  court  of  claims  act.  Gib- 
bons V.  United  States,  8  Wall.  269,  19  L. 
Ed.  453. 

Misfeasance  or  nonfeasance  of  the 
register  of  the  treasury  in  wrongfully  can- 
celing bonds  cannot  be  made  the  ground 
for  an  action  against  the  United  States  in 
the  court  of  claims.  German  Bank  v. 
United  States,  148  U.  S.  573,  37  L.  Ed. 
564. 

Personal  injuries. — An  action  against  the 
United  States  for  damages  for  injuries  re- 
ceived  by  the   falling   of  an   elevator   in   a 


government  building,  cannot  be  maintained 
in  the  circuit  court  or  in  the  court  of 
claims.  Bigby  v.  United  States,  188  U.  S. 
400,   47   L.   Ed.   519. 

Injuries  in  improving  navigation. — One 
who  suffers  damages  by  the  improvement 
by  the  United  States,  under  authority  of 
an  act  of  congress  passed  for  that  pur- 
pose, of  a  navigable  river,  cannot  sue  in 
the  court  of  claims.  Gibson  v.  United 
States,  166  U.   S.  269,  41  L.   Ed.  996. 

68.  Tort  not  to  be  made  contract  claim 
by  pleadings. — Hill  v.  United  States,  149 
U.  S.  593,  598,  37  L.  Ed.  862;  Gibbons  v. 
United  States,  8  Wall.  269,  19  L.  Ed.  453; 
Langford  v.  United  States,  101  U.  S.  341, 
25  L.  Ed.  1010;  United  States  v.  Jones, 
131  U.  S.  1,  33  L.  Ed.  90. 

69.  Waiver  of  exemption  not  implied. — 
United  States  v.  Gumming,  130  U.  S.  452, 
32   L.   Ed.   1029. 

The  exemption  of  the  United  States 
from  suits  for  torts  of  its  officers  is  not 
defeated  by  an  act  of  congress  permitting 
certain  persons  "to  sue  in  court  of  claims, 
which  court  shall  pass  upon  the  law  and 
facts  as  to  the  liability  of  the  United 
States  for  the  acts  of  its  officers."  United 
States  V.  Gumming,  130  U.  S.  452,  32  L. 
Ed.   1029. 

70.  Civil  war  claims. — Ford  v.  United 
States,  116  U.  S.  213,  215,  29  L.  Ed.  608; 
United  States  v.  Winchester,  etc.,  R.  Co., 
163  U.  S.  244,  258,  41  L.  Ed.  145;  Perrin 
V.  United  States,  12  Wall.  315,  20  L.  Ed. 
412;  United  States  v.  Kimbal,  13  Wall.  636, 
20  L.  Ed.  503;  Filor  v.  United  States,  9 
Wall.  45,  19  L.  Ed.  549;  United  States  v. 
Russell,  13  Wall.  623,  20  L.  Ed.  474;  Pugh 
V.  United  States,  13  Wall.  633,  20  L.  Ed. 
711;  Slawson  v.  United  States,  16  Wall. 
310,  21  L.  Ed.  356;  United  States  v.  Bost- 
wick,  94  U.  S.  53.  24  L.  Ed.  65. 

Want  of  jurisdiction  not  affected  by  act 
of  1869. — The  jurisdiction  of  the  court  of 
claims  to  pass  upon  claims  against  the 
United  States,  growing  out  of  the  destruc- 
tion or  appropriation  of  property  by  the 
army  or  navy  engaged  in  the  suppression 
of  the  rebellion,  which  jurisdiction  was 
taken  away  by  act  of  July  4th,  1864,  was 
not  restored  even  as  to  steamboats  by  the 
joint  resolution  of  23d  December,  1869,  re- 
lating to  the  mode  of  settling  for  them 
when  impressed  into  the  service  of  the 
United  States  during  the  rebellion.  United 
States  V.  Kimbal,  13  Wall.  636,  20  L.  Ed. 
503. 
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by  contract  with  the  government."  ^  Thus  a  claim  for  property  taken  by  the 
mihtary  authorities  of  the  United  States  J  2  for  property  leased  by  government 
officers  without  authority,"^  or  for  property  destroyed  in  bombarding  a  town,^* 
is  not  within  the  jurisdiction  of  the  court  of  claims.  The  court  of  claims  may, 
however,  exercise  jurisdiction  of  a  claim  where  no  appropriation  was  actually 
intended  or  made.'^  A  claim  cannot  be  divested  of  its  character  as  a  "war 
claim"  by  anything  done  or  omitted  to  be  done  by  any  officer  or  department  of 
the  government."^ 

(e)    Claims  Dependent  on  or  Growing  Out  of  Treaties. — The  jurisdiction  of 
the  court  of  claims  does  not  extend  to  cases  growing  out  of  or  dependent  on  any 


71.  Meaning  of  term  "appropriation"  as 
used  in  act  limiting  jurisdiction. — Filor  v. 
United  States,  9  Wall.  45,  19  L.  Ed.  549. 

72.  Property  taken  by  military  authori- 
ties.— United  States  v.  Winchester,  etc., 
R.  Co.,  163  U.  S.  244.  41  L.  Ed.  145;  Pugh 
V.  United  States,  13  Wall.  633,  20  L.  Ed. 
711. 

A  claim  for  iron  rails  taken  from  a  rail- 
road by  the  military  authorities  of  the 
United  States  during  the  civil  war,  and 
subsequently  sold  by  the  government,  is 
not  within  the  jurisdiction  of  the  court  of 
claims.  United  States  v.  Winchester,  etc., 
R.   Co.,   163   U.   S.   244,  41   L.   Ed.    145. 

A  petition  to  the  court  of  claims  set- 
ting forth  that  the  United  States,  during 
the  late  civil  war,  illegally,  violently,  and 
forcibly  took  possession  of  the  petitioner's 
plantation,  in  one  of  the  rebellious  states, 
on  the  false  pretext  that  it  had  been  aban- 
doned by  the  owner,  and  held  it  until  Jan- 
uary, 1866,  during  which  time  the  United 
States,  and  the  agents  placed  in  charge 
of  the  plantation,  destroyed  and  carried 
away  the  property  of  the  petitioner  to  the 
value  of  $42,508,  does  not  present  a  case 
within  the  jurisdiction  of  that  court,  as 
the  case  made  is  barred  by  the  act  of 
July  4th,  1864,  which  excludes  claims  grow- 
ing "out  of  the  destruction  or  appropria- 
tion of  or  damage  to  property  by  the 
army  or  navy  engaged  in  the  suppression 
of  the  rebellion."  Pugh  v.  United  States, 
13  Wall.  633,  20  L.  Ed.  711. 

73.  Property  leased  by  officers  without 
authority — No  lease  of  premises  at  Key 
West  for  the  use  of  the  quarter-master's 
department,  or  any  branch  of  it,  in  1862, 
made  by  the  acting  assistant  quartermaster 
at  that  place,  was  binding  upon  the 
government  until  approved  by  the  quarter- 
master general,  though  the  action  of  the 
subordinate  officer  in  making  such  lease 
was  taken  by  direction  of  the  military 
commander  at  that  station.  Until  such 
approval  the  action  of  the  officer  at  Key 
West  was  ineffectual  to  fix  any  liability 
upon  the  government.  The  obligation  ot 
the  government  for  the  use  of  the  prop- 
erty is  what  it  would  have  been  if  the 
possession  had  been  taken  and  held  with- 
out the  existence  of  the  lease.  The  un- 
authorized acts  of  the  officers  at  Key  West 
cannot  estop  the  government  from  insist- 
ing  upon    their   invalidity,   however   bene- 


ficial they  may  have  proved  to  the  United 
States.  Filor  v.  United  States,  9  Wall.  45, 
19  L.  Ed.   549. 

74.  Property  destroyed  in  bombarding 
tovm.— Perrin  v.  United  States,  12  Wall 
315,   20    L.    Ed.    412. 

A  claim  for  property  accidentally  de- 
stroyed in  the  bombardment  and  burning 
of  a  town,  by  the  naval  forces  of  the 
United  States,  is  not  of  itself  within  the 
jurisdiction  of  the  court  of  claims.  Perrin 
V.  United  States,  12  Wall.  315,  20  L.  Ed 
412. 

75.  No  appropriation  intended  or  made. 
— The  United  States  having,  under  a  mili- 
tary emergency,  during  the  rebellion,  taken 
into  its  services  certain  already  officered 
and  manned  steamers  of  a  citizen  of  the 
United  States,  under  circumstances  which 
on  a  petition  filed  by  the  owner  in  the 
court  of  claims  for  remuneration,  led  the 
court  to  find  "that  when  the  same  were 
respectively  taken  into  the  service  of  the 
United  States,  the  officers  acting  for  the 
government  did  not  intend  to  'appropriate' 
them,  nor  even  their  services,  but  did 
intend  to  compel  the  captains  and  crews 
with  such  steamers  to  perform  the  serv- 
ices needed,  and  to  pay  a  reasonable  com- 
pensation for  such  services,  and  that  such 
was  the  understanding  of  the  claimant;" 
and  the  property  having  been  returned 
to  the  exclusive  possession  and  control  of 
its  owner  so  soon  as  the  emergency  was 
over.  _  Held,  that  there  was  no  such  "ap- 
propriation" as  brought  the  case  within 
the  act  of  July  4th,  1864,  which  enacts 
"that  the  jurisdiction  of  the  court  of 
claims  shall  not  extend  to  or  include  any 
claim  against  the  United  States  growing 
out  of  *  *  *  the  appropriation  of  prop- 
erty by  the  army  or  navy  *  *  *  engaged 
in  the  suppression  of  the  rebellion." 
United  States  v.  Russell,  13  Wall  623  20 
L.  Ed.  474. 

76  Power  of  government  to  divest  claim 
of  character  as  war  claim. — After  the  sup- 
pression of  the  rebellion  the  military  au- 
thorities had  no  such  relations  to  property 
appropriated  by  them  during  the  war  as 
enabled  them,  by  contract  or  otherwise, 
to  turn  a  claim  growing  out  of  such  ap- 
propriation into  a  claim  based  upon  con- 
tract, and  thereby  give  to  the  court  of 
claims  a  jurisdiction  denied  to  it  by  con- 
gress. United  States  v.  Winchester  etc 
R.  Co..  163  U.  S.  244,  257,  41  L.   Ed    145    " 
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treaty  stipulation  entered  into  with  foreign  nations  or  Indian  tribesJ^  In  order 
for  the  claim  to  come  within  this  class  there  must  be  a  direct  and  proximate 
connection  between  the  treaty  and  the  claim,'''^  and  the  right  upon  which  the 
claim  is  founded  must  have  its  origin  in  some  treaty  stipulation  J  ^  A  claim  for 
a  part  of  the  money  paid  to  the  United  States  under  a  treaty,  is  one  growing 
out  of  a  treaty  ;^*^    but  it  has  been  held  that  a  claim  under  an  act  of  congress 


77.  Claims  growing  out  of  or  dependent 
on  treaties. — United  States  v.  Weld,  127 
U.  S.  51.  57,  32  L.  Ed.  62;  Ex  parte  Atocha, 
17  Wall.  439,  21  U  Ed.  696;  Ailing  v. 
United  States,  114  U.  S.  562,  29  L.  Ed. 
272;  Great  Western  Ins.  Co.  v.  .United 
States,  112  U.  S.  193,  201,  28  L.  Ed.  687. 

Jurisdiction  of  the  court  of  claims  does 
not  extend  to  claims  against  the  govern- 
ment, not  pending  therein  on  December 
1,  1862,  growing  out  of  or  depending  on 
treaty  stipulations  entered  into  with  for- 
eign nations  or  with  Indian  tribes.  Great 
Western  Ins.  Co.  v.  United  States,  112  U. 
S.  193,  201,  28  L.  Ed.  687. 

Claims  under  treatj^  stipulations  are  ex- 
cluded from  the  general  jurisdiction  of  the 
court  of  claims  conferred  by  the  acts  of 
congress  of  February  24th,  1855,  and 
March  3d,  1863;  and  when  jurisdiction 
over  such  claims  is  conferred  by  special 
act,  the  authority  of  the  court  of  claims 
to  hear  and  determine  them,  and  of  the 
supreme  court  to  review  its  action,  is 
limited  and  '  controlled  by  the  provisions 
of  that  act.  Ex  parte  Atocha,  17  Wall. 
439.  21  L.   Ed.  696. 

The  act  of  March  3d,  1863,  amending 
the  act  establishing  the  court  of  claims 
declared  that  the  jurisdiction  of  the  court 
should  not  extend  to  or  include  any  claim 
against  the  government,  not  pending  in 
the  court  on  the  1st  of  December,  1862, 
growing  out  of,  or  dependent  on,  any 
treaty  stipulation  entered  into  with  foreign 
nations  or  the  Indian  tribes.  All  the  cases 
of  which  the  court  could  subsequently  take 
cognizance,  by  either  the  original  or 
amendatory  act,  were  cases  arising  out  of 
contracts  or  transactions  between  the 
government  or  its  officers  and  claimants; 
and  in  their  decision  the  court  was  to  be 
governed  by  those  established  rules  of  evi- 
dence which  determine  controversies  be- 
tween litigants  in  the  ordinary  tribunals 
of  the  country.  Those  acts  have  since 
then  applied  only  to  claims  made  directly 
against  the  United  States,  and  for  the  pay- 
ment of  which  they  were  primarily  liable, 
if  liable  at  all.  and  not  to  claims  against 
other  governments,  the  payment  of  which 
the  United  States  had  assumed  or  might 
assume  by  treaty.  Ex  parte  Atocha,  17 
Wall.  439,  444.  21   L.  Ed.   696. 

A  had  a  claim  against  Spain  which  was 
presented  to  that  government  and  ac- 
knowledged in  a  judgment  against  it  given 
by  a  royal  junta  or  special  judicial  tribunal 
of  that  country.  Claims  of  American  citi- 
zens against  Spain  were  by  the  convention 
of  Feb.  22d,  1819,  made  claims  against  the 
United   States   by  a   provision   therein   by, 


which  the  United  States  undertook  to 
make  satisfaction  to  an  amount  not  ex- 
ceeding five  million  dollars  for  such  claims 
as  at  the  date  of  the  treaty,  were  un- 
liquidated, and  statements  of  which  had 
been  presented  to  the  department  of  the 
state,  or  to  the  minister  of  the  United 
States.  A  did  not  present  his  claim  to  the 
commissioners  appointed  under  this  treaty 
in  its  unliquidated  form  but  presented  it 
in  the  shape  of  the  judgment  above  men- 
tioned, which  they  rejected.  It  was  held 
that  A  had  no  cause  of  action  against 
the  United  States  over  which  the  court  of 
claims  can  exercise  jurisdiction,  as  he 
could  not  show  a  claim  founded  upon  any 
law  of  congress  or  upon  any  regulation 
of  an  e.xecutive  department  nor  upon  any' 
contract  express  or  implied.  Meade  7). 
United  States,  9  Wall.  691,  19  L.  Ed.  687. 

78.  Connection  between  treaty  and 
claim — United  States  v.  Weld,  127  U.  S. 
51,  57,  32  L.  Ed.  62. 

"This  ruling  is  analogous  to  that  of  the 
ancient  and  universal  rule  relating  to  dam- 
ages in  common-law  actions;  namely,  that 
a  wrongdoer  shall  be  held  responsible  only 
for  the  proximate,  and  not  for  the  remote, 
consequences  of  his  action."  United 
States  v.  Weld,  127  U.  S.  51,  57,  32  L. 
Ed.  62. 

A  case  arising  from  or  growing  out  of 
a  treaty  is  one  involving  rights  given  or 
protected  by  a  treaty  and  does  not  in- 
clude a  claim  which  can  only  be  asserted 
by  disregarding  the  treaty  or  holding  it 
inoperative.  United  States  v.  Old  Set- 
tlers, 148  U.  S.  427,  469,  37  L.  Ed.  509, 
citing  Owings  v.  Norwood,  5  Cranch  344. 
3  L.  Ed.  120. 

79.  Right  must  originate  in  treaty. — 
United  States  z>.  Weld,  127  U.  S.  51,  57,  32 
L.  Ed.  62. 

80.  Claim  for  part  of  money  awarded 
by  treaty — Great  Western  Ins.  Co.  v. 
United  States,  112  U.  S.  193,  201,  28  L.  Ed. 
687;  Ailing  v.  United  States,  114  U.  S. 
562,  29  L.  Ed.  272. 

A  claim  against  the  United  States  for  a 
part  of  the  money  paid  to  it  by  the  British 
government  under  the  negotiations,  treaty 
and  award  known  as  the  Alabama  claims 
treaty  and  Geneva  award  is  one  growing 
out  of  and  depending  upon  a  treaty  stipu- 
lation with  a  foreign  nation  and  is  not 
within  the  jurisdiction  of  the  court  of 
claims.  Great  Western  Ins.  Co.  v.  United 
States,  112  U.  _S.  193,  201,  28  L.  Ed.  687. 

A  claim  against  the  United  States  for  a 
part  of  the  money  awarded  to  it  by  the 
commission  organized  under  the  treaty  of 
July  4,  1868,  with  Mexico,  for  the  adjust- 
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distributing  a  fund  secured  to  the  United  States  by  treaty  is  not  one  growing 
out  of  or  in  any  way  dependent  on  the  treaty. ^^ 

(f)  Claims  for  Property  Taken  for  Public  Use — aa.  Property  to  Which  Gov- 
ernment Asserts  No  Title. — When  the  United  States  takes  for  pubhc  use  land 
to  which  it  asserts  no  claim  of  title,  but  admits  the  ownership  to  be  private  or 
individual,  there  arises  an  implied  obligation  to  pay  the  owner  its  just  value,  of 
which  the  court  of  claims  has  jurisdiction, ^2  even  though  no  formal  proceedings 
for  the  condemnation  are  resorted  to  by  the  government.s^ 

bb.  Property  to  Which  Government  Asserts  Title. — But  an  implied  contract 
to  pay  does  not  arise  where  the  officer  of  the  government,  asserting  its  owner- 
ship, commits  a  tort  by  taking  forcible  possession  of  the  lands  of  an  individual 
for  public  use.^'* 


ment  of  the  claims  of  the  citizens  of  the 
respective  countries  against  the  govern- 
ment of  the  other  for  mjuries  to  persons 
or  property  is  a  claim  growing  out  of  a 
treaty  with  a  foreign  nation  and  is  not 
within  the  jurisdiction  of  the  court  of 
claims.  Ailing  v.  United  States,  114  U.  S. 
562,  29  L.  Ed.  272. 

81.  Claim  for  money  awarded,  and  dis- 
tributed by  act  of  congress. — A  claim  un- 
der an  act  of  congress  distributing  the  un- 
appropriated moneys  of  the  Geneva  award 
is  not  one  arising  under  the  treaty  where 
the  claimant  does  not  seek  to  recover  upon 
any  supposed  obligation  created  by  the 
treaty  of  Washington  but  upon  the  subse- 
quent appropriation  made  oy  an  act  of 
congress.  United  States  v.  Weld,  127  U. 
S.   51,  57,  32   L.    Ed.   62. 

82.  Property  taken  for  public  use. — 
Langford  v.  United  States,  101  U.  S.  341, 
343,  25  L.  Ed.  1010;  United  States  v. 
Great  Falls  Mfg.  Co.,  112  U.  S.  645,  658, 
28  L.  Ed.  846;  United  States  v.  Lynah,  188 
U.  S.  445,  47  L.  Ed.  539.  See,  also,  Dooley 
V.  United  States,  182  U.  S.  222,  229,  45  L. 
Ed.  1074;  Hollister  v.  Benedict,  etc.,  Mfg. 
Co.,  113  U.  S.  59,  67,  28  L.  h,d.  90i;  Schii- 
linger  v.  United  States,  155  U.  S.  163,  171, 
39  L.  Ed.  108.  See.  generally,  the  title 
EMINENT   DOMAIN. 

Where  the  United  States  erects  dams 
and  other  obstructions  in  a  navigable  river 
and  so  hinders  the  flow  of  its  water  as  to 
overflow  the  lands  of  riparian  owners  and 
injure  them,  the  la;:ter  may  maintain  a 
suit  for  compensation  for  the  taking  of 
the  land  in  the  court  of  claims  or  in  the 
circuit  court  sitting  as  a  court  of  claims. 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  Ed.  539. 

Under  the  act  of  congress  of  July  15, 
1882,  a  landowner  had  a  right  to  proceed 
in  the  court  of  claims  for  damages  for 
lands  taken  by  the  United  States  for  the 
purposes  of  the  Washington  Aqueduct, 
where  he  was  not  satisfied  with  the  amount 
awarded  them  by  appraisers,  provided  suit 
was  filed  within  one  year.  Great  Falls 
Mfg.  Co.  V.  The  Attorney  General,  124  U. 
S.  581,  31   L.  Ed.  527. 

Property  injured,  but  not  taken. — Th9 
plain  meaning  and  intent  of  the  legislature 
in  the  act  of  congress  of  July  15,  1882, 
was  to  provide  for  the  case  of  those  whose 


lands  or  property  rights  were  directly  in- 
jured by  the  construction  of  the  work  pro- 
posed to  be  done,  in  building  the  Washing- 
ton Aqueduct,  as  well  as  for  the  case  of 
those  injured  by  the  taking  of  their  lands. 
United  States  v.  Alexander,  148  U.  S.  186, 
191,  37  L.  Ed.  415;  Great'  Falls  Mfg.  Co. 
V.  The  Attorney  General,  124  U.  S.  581,  31 
L-  Ed.   527. 

Where  a  well  about  500  feet  distant 
from  the  line  of  the  aqueduct  went  dr> 
owing  to  excavations,  it  was  held  that  the 
owner  might  recover  damages  in  the  court 
of  claims.  United  States  v.  Alexander,  148 
U.  S.  186,  37  L.  Ed.  415.  See,  generally, 
the  title  EMINENT  DOMAIN. 

83.  Effect  of  failure  to  institute  formal 
condemnation  proceedings. — United  States 
V.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  658, 
28  L.  Ed.  846. 

If  the  claimant  makes  no  objection  to 
the  particular  mode  in  which  the  property 
has  been  taken,  but  substantially  waives 
it,  by  asserting  that  the  government  took 
the  property  for  the  public  uses  desig- 
nated, the  court  is  under  no  dut}^  to  make 
the  objection  in  order  to  relieve  the  United 
States  from  the  obligation  to  make  just 
compensation.  United  States  v.  Great 
Falls  Mfg.  Co.,  112  U.  S.  645,  658,  28  L. 
Ed.   846. 

In  such  a  case,  it  is  difficult  to  perceive 
why  the  legal  obligation  of  the  United 
States  to  pay  for  what  w^as  thus  taken 
pursuant  to  an  act  of  congress,  is  not  quite 
as  strong  as  it  would  have  been  had  formal 
proceedings  for  condemnation  been  re- 
sorted to  for  that  purpose.  United  States 
V.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  658, 
28   L.   Ed.   846. 

84.  Where  government  asserts  ov\mer- 
ship  to  property — Langford  v.  United 
States,  101  U.  S.  341,  25  L.  Ed.  1010;  Hill 
V.  United  States,  149  U.  S.  593.  598,  37  L. 
Ed.  862;  United  States  v.  Lynah,  188  U.  S. 
445,  47  L.   Ed.  539. 

If,  under  claim  that  they  belong  to  the 
government,  an  officer  seizes  for  the  use 
of  an  Indian  agency  buildings  owned  by 
a  private  citizen,  no  implied  obligation  of 
the  United  States  to  pay  for  the  use  and 
occupation  of  them  is  therebv  raised. 
Langford  v.  United  States,  101  tj.  S.  341, 
25  L.  Ed.  1010. 

In  Hill  V.  United  States,  149  U.  S.  593, 
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(g)  Claims  for  Salary  and  Fees. — Claims  by  officers  of  the  United  States  for 
fees  or  salary  are  properly  brought  in  the  court  of  claims.^s  Thus  a  claim  of  a 
commissioner  of  the  United  States  circuit  court  for  services  rendered  is  within 
the  jurisdiction  of  the  court  of  claims. ^^^ 

(h)  Claims  for  Salvage. — A  libel  in  personam  for  the  salvage  of  property 
upon  which  duties  had  been  paid  to  the  United  States,  and  which  duties  the 
United  States  might  have  been  required  to  refund,  may  be  maintained  in  the 
court  of  claims  or  under  the  act  of  March  3,  1887,  in  the  United  States  district 
court  sitting  as  a  court  of  claims. ^^ 

(i)  Claims  for  Use  of  Patent  by  United  States. — The  court  of  claims  has  no 
jurisdiction  of  an  action  against  the  United  States  by  an  inventor  for  an  infringe- 
ment of  his  patent,^^  or  where  there  is  no  contract  either  expressed  or  implied 
for  its  use,^^  or  where  the  inventor  is  an  employee  of  the  government,  and  the 


37  L.  Ed.  862,  the  plaintiff  sued  to 
recover  from  the  United  States  for  the 
use  and  occupation  of  land  for  a  light- 
house. The  land  upon  which  the  light- 
house was  built  was  submerged  land  in 
Chesapeake  Bay.'  The  government  pleaded 
that  It  had  a  paramount  right  to  the  use 
of  the  land,  and  that  plea  was  demurred 
to.  It  was  held  that  the  circuit  court  had 
no  jurisdiction.  United  States  v.  Lynah, 
188  U.  S.  445,  458,  47  L.  Ed.  539. 

85.  Claims  for  fees  or  salary — United 
States  V.  Harmon,  147  U.  S.  268,  276,  37 
L.  Ed.  164;  United  States  v.  Mitchell,  109 
U.  S.  146,  27  L.  Ed.  887;  Stewart  v.  United 
States,  206  U.  S.  185,  51  L.  Ed.  1017; 
United  States  v.  Langston,  118  U.  S.  389, 
30  L.  Ed.  164;  United  States  v.  Mosby, 
133  U.  S.  273,  33  L.  Ed.  625  (the  last  two 
cases  were  claims  by  minister  and  consul 
respectively,  for  salary  and  fee,  and  juris- 
diction was  taken  without  any  discussion 
of  the  matter). 

The  claim  of  a  naval  officer  for  com- 
pensation expenses  rests  on  acts  of  con- 
gress. United  States  v.  McDonald,  128 
U.  S.  471,  473,  32  L.  Ed.  506. 

Where  persons  are  appointed  as  special 
district  attorneys,  without  compensation 
to  prosecute  suits  to  vacate  a.  patent,  they 
cannot  maintain  a  suit  in  the  court  of 
claims  against  the  United  States  for  com- 
pensation, where  they  did  not  expect  that 
the  government  would  compensate  them, 
and  they  looked  to  their  clients  for  com- 
pensation, and  the  use  of  the  name  of  the 
United  States  in  the  litigation  was  con- 
sented to  with  the  express  understanding 
that  the  United  States  should  not  be  liable 
for  compensation.  Coleman  v.  United 
States,  152  U.  S.  96.  99,  38   L.  Ed.  368. 

86.  Claims  of  United  States  commis- 
sioner.— United  States  v.  Knox,  128  U.  S. 
230,  32  L.  Ed.  465. 

A  claim  by  a  United  States  commis- 
sioner for  an  allowance  for  services  in 
keeping  a  docket  and  making  entries 
therein  in  regard  to  parties  brought  be- 
fore him  charged  with  violation  of  the 
laws  of  the  United  States  is  within  the 
jurisdiction  of  the  court  of  claims,  where 
the  commissioner  has  delivered  his  books 
to  the  district  attorney,  who  returned  them 
to  him  and  informed  him  that  the  district 


judge  would  not  act  upon  the  account. 
United  States  v.  Knox,  128  U.  S.  230,  32 
L.  Ed.  465. 

87.  Claims  for  salvage.— United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  184,  50 
L.  Ed.  987.  See,  generally,  the  title 
SALVAGE. 

The  suit  is  not  one  arising  under  the 
revenue  laws  merely  because  the  statute 
requiring  the  refund  of  the  duties  was 
incidentally  involved.  United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  184,  50 
L.  Ed.  987. 

88.  Infringement — Russell  v.  United 
States,  182  U.  S.  516,  45  L.  Ed.  1210; 
Belknap  v.  Schild,  161  U.  S.  10,  17,  40  L. 
Ed.  599;  Schillinger  v.  United  States,  155 
U.  S.  163,  39  L.  Ed.  108;  United  States  z: 
Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S. 
552,  39  L.  Ed.  530.  See,  generally,  the 
title  PATENTS. 

The  claimant  claimed  that  a  feature  of 
his  patent  for  fire  arms  was  infringed  by 
a  rifle  adopted  by  the  government  and 
purchased  by  them  from  a  foreign  com- 
pany. It  was  held  that,  no  contract  being 
proved,  he  could  not  sue  the  United  States 
in  the  court  of  claims  for  the  infringe- 
ment. Russell  V.  United  States,  182  U.  S. 
516,  45  L.  Ed.  1210. 

In  Schillinger  v.  United  States,  155  U. 
S.  163,  39  L.  Ed.  108,  it  was  held  that  the 
court  of  claims  had  no  jurisdiction  of 
an  action  upon  a  claiin  against  the  govern- 
ment for  the  wrongful  appropriation  of  a 
patent  by  the  United  States,  against  the 
protest  of  the  patentee.  It  was  said  to 
be  an  action  for  damages  sounding  in 
tort,  and  therefore  not  maintainable.  "Not 
only  does  the  petition  count  upon  a  tort, 
but  also  the  findings  show  a  tort.  That  is 
the  essential  fact  underlying  the  transac- 
tion and  upon  which  rests  every  pretense 
of  a  right  to  recover.  There  was  no  sug- 
gestion of  a  waiver  of  the  tort  or  a  pre- 
tense of  any  implied  contract  until  after 
the  decision  of  the  court  of  claims  that  it 
had  no  jurisdiction  over  an  action  to  re- 
cover for  the  tort." 

89.  Where  there  is  no  contract  for  use 
of  patent. — Russell  v.  United  States,  182 
U.  S.  516,  45  L.  Ed.  1210;  Harley  v.  United 
States,   198  U.  S.  229,  49   L.  Ed.   1029;   Gil] 
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invention  is  perfected  by  using  property  or  labor  of  the  government,  and  the 
use  of  the  invention  by  the  government  is  assented  to.^*^  But  where  the  govern- 
ment uses  a  patent  with  the  consent  of  the  owner  and  with  the  expectation  on 
his  part  of  receiving  a  reasonable  compensation  for  the  hcense,  an  imphed  con- 
tract for  compensation  arises,  which  is  within  the  jurisdiction  of  the  court  of 
claims.^i 

(j)  Recovery  Back  of  Payments — aa.  Voluntary  Payments. — Congress  has 
not  intended  to  acknowledge  the  liability  of  the  government  to  every  individual 
who  has  paid  to  any  one  of  its  officers  a  sum  in  excess  of  the  legal  charge  for 
property  or  services  and  given  to  that  court  the  power  to  render  judgment 
against  it  for  such  excess.^- 

bb.  Recovery  Back  of  Taxes  or  Revenue  Paid. — The  court  of  claims  has  juris- 
diction of  suits  to  recover  back  taxes,^^  or  revenues,^-*   improperly  collected  by 


V.  United  States,  160  U.  S.  426,  40  L.  Ed. 
480. 

An  employee  of  the  government  in- 
vented a  machine  which  he  submitted  to 
his  chief  and  which  was  adopted  by  the 
latter  for  use  in  the  department  with  the 
approval  of  the  secretary  of  the  treasury. 
The  employee  objected  to  the  use  of  the 
machine  upon  the  ground  that  it  had  not 
been  patented,  and  his  chief  promised  to 
see  that  he  was  protected,  and  did  in  fact 
secure  for  him  an  attorney,  who  advised 
the  inventor  that  the  use  of  the  machines 
by  the  department  would  not  interfere 
with  his  procuring  a  patent,  and  after  this 
no  objection  was  made  to  their  use.  No 
agreement  was  made  for  compensation, 
though  it  was  expected  to  be  paid  by  the 
inventor,  and  it  was  understood  by  the 
department  that  no  compensation  would 
be  paid  because  the  inventor  was  an  em- 
ployee of  the  department.  It  was  held 
that  the  court  of  claims  had  no  jurisdic- 
tion of  an  action  by  the  inventor  against 
the  government.  Harley  v.  United  States, 
198  U.  S.  229,  49  L.   Ed.   1029. 

90.  Invention  by  employee  perfected  by 
using  property  or  labor  of  government — 
An  employee  of  the  United  States  paid  by 
salary  or  wages,  who  devises  an  improved 
method  of  doing  his  work,  using  the  prop- 
erty or  labor  of  the  government  to  put 
his  invention  in  practical  form,  and  as- 
senting to  the  use  of  such  improvement, 
cannot,  by  taking  out  a  patent  on  such  in- 
vention, recover  a  royalty  or  other  com- 
pensation for  such  use,  and  in  such  case 
the  court  of  claims  has  no  jurisdiction  of 
an  action  by  him  against  the  government. 
Gill  V.  United  States,  160  U.  S.  426,  40 
L.  Ed.  480. 

91.  Consent  to  use,  with  expectation  of 
payment. — United  States  v.  Palmer,  128 
U.  S.  262.  32  L.  Ed.  442;  United  States  v. 
Berdan  Fire-Arms  ?*Hg.  Co.,  1.56  U.  S.  552, 
39  L.  Ed.  530;  Hollister  v.  Benedict,  etc., 
]\Ifg.  Co.,  113  U.  S.  59.  28  L.  Ed.  901; 
Belknap  v.  Schild.  161  U.  S.  10,  17,  40  L. 
Ed.  599;  Schillinger  v.  United  States,  155 
U.  S.  163,  39  L.  Ed.  108;  United  States  v. 
Lvnah,  188  U.  S.  445,  459,  47  L.  Ed.  539; 
Hill  V.  United  States,  149  U.  S.  593,  599, 
37    L.    Ed.    862;    Dooley   v.   United   States, 


182  U.  S.  222,  229,  45  L.  Ed.  1074.  See, 
also,  Hubbell  v.  United  States,  179  U.  S. 
77.   45   L.   Ed.   95. 

The  United  States  may  be  sued  by  a 
patentee  for  their  use  of  his  invention 
under  a  contract  made  with  him  by  the 
United  States  or  by  their  authorized  of- 
ficers. Belknap  v.  Schild,  161  U  S.  10, 
17,  40  L.  Ed.  599;  United  States  v.  Burns, 
12  Wall.  246,  20  L.  Ed.  388;  United  States 
V.  Palmer,  128  U.  S.  262,  32  L.  Ed.  442; 
United  States  v.  Berdan  Fire-Arms  Mfg 
Co.,  156  U.  S.  552,  39  L.  Ed.  530. 

92.  Recovery  back  of  voluntary  pay- 
ments.— United  States  v.  Edmondston,  181 
U.  S.  500,  503,  45  L.  Ed.  971;  United  States 
V.  Wilson,  168  U.  S.  273,  42  L.  Ed.  464; 
United  States  v.  Mosby,  133  U.  S.  273,  33 
L.    Ed.    625. 

Voluntary  overpayments  for  public 
lands. — Hence  one  who  under  mistake  vol- 
untarily pays  more  for  public  land  than 
the  law  requires  cannot  recover  in  the 
court  of  claims.  United  States  v  Ed- 
mondston, 181  U.  S.  500,  503,  45  L  Ed 
971. 

Voluntary  payments  by  consul  not  re- 
coverable.—United  States  V.  Wilson  168 
U.  S.  273,  42  L.  Ed.  464.  See  the  title 
AMBASSADORS  AND  CONSULS  vol 
1,  p.  283. 

93.  Suits  for  recovery  of  taxes. McKee 

V.  United  States,  164  U.  S.  287,  41  L.  Ed. 
437;  United  States  v.  Savings  Bank,'  104 
U.  S.  728  26  L.  Ed.  908.  See,  generally, 
the  title  TAXATION. 

An  action  may  be  brought  in  the  court 
of  claims  under  the  act  of  March  2,  1891, 
to  create  and  pay  to  the  several  states 
moneys  collected  under  the  direct  taxes 
levied  by  the  act  of  congress  of  August  5 
1861.  McKee  r.  United  States,  164  U  s' 
2S7,  41  L.   Ed.  437. 

In  United  States  v.  Savings  Bank.  104 
U.  S.  728,  26  L.  Ed.  908.  the  court  of 
claims  was  held  to  have  jurisdiction  of  a 
suit  to  recover  back  certain  taxes  and 
penalties  assessed  upon  a  savings  bank. 

94.  Suits    for    recovery    of    revenues 

United  States  v.  Kaufman,  96  U  S  567 
5G8,  24  L.  Ed.  792;  Dooley  "/.  United  States' 
182   U   S.   222,   45   L.   Ed.   1074.      See,   also', 
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the  United  States,  where  the  claimant  has  taken  the  steps  required  by  statute  to 
collect  without  suit,^^  especially  where  the  claim  has  been  presented  and  al- 
lowed by  the  proper  authorities.^^  But  where  the  statute  providing  for  recovery 
back  of  revenue  expressly  provides  specific  remedies  for  that  purpose,  the 
special  remedies  are  exclusive.^" 


Swift  Co.  V.  United  States,  111  U.  S.  22, 
28  L.  i£d.  341.  Sec,  generall3^  the  title 
REVENUE  LAWS. 

A  brewer  paid  to  the  collector  of  in- 
ternal revenue  $100  for  special  tax  on  his 
business  from  Alay  1,  1873,  to  April  30, 
1874,  for  which  a  special  tax  stamp  was 
given  him.  At  the  close  of  the  3'ear,  it 
was  found  that  he  had  manufactured  less 
than  five  hundred  barrels,  and  the  com- 
missioner of  internal  revenue  allowed  his 
claim  for  the  excess  paid  by  him.  Upon 
proper  application  to  the  treasury,  pay- 
ment of  the  amount  so  allowed  was  re- 
fused. Held,  that  the  allowance  made  by 
the  commissioner,  unless  it  be  impeached 
in  some  appropriate  form  bj^  the  United 
States,  is  conclusive.  That  the  court  of 
claims  has  jurisdiction  of  a  suit  by  the 
brewer  against  the  United  States  to  re- 
cover the  amount,  and  that  he  is  entitled 
to  judgment  therefor.  United  States  v. 
Kaufman,  96  U.  S.  567,  24  L.  Ed.  792. 

"In  United  States  v.  American  Tobacco 
Co.,  166  U.  S.  468,  41  L.  Ed.  1081,  the 
statute  permitted  the  holder  of  stamps 
which  he  had  paid  for  and  not  used,  and 
which  were  spoiled  or  destroyed,  etc.,  to 
apply  to  the  commissioner  of  internal 
revenue  to  redeem  or  make  allowance  for 
such  stamps.  Application  was  so  made, 
but  the  commissioner  refused  to  redeem 
or  make  the  allowance  because  of  other 
facts  stated  in  thp  case.  The  appliv-ant  nled 
his  petition  in  the  court  of  claims,  and 
that  court  gave  him  judgment  which  was 
here  afFirmcJ."  Medburv  v.  United  States, 
173  U    S.  492,  498.  43  L.'Ed.  779. 

The  circuit  court,  as  a  court  of  claims, 
has  cognizance  of  actions  for  the  recovery 
of  duties  illegally  exacted.  Dooley  v. 
United  States,  182  U.  S.  222,  223,  45  L. 
Ed.   1074 

95.  Necessity  for  claimant  to  take  steps 
to  collect  virithout  suit. — United  States  ->. 
Savings  Bank,  104  U.  S.  728,  26  L.  Ed.  908 

Until  an  appeal  is  taken  to  the  commis- 
sioner no  suit  whatever  can  be  maintainei 
to  recover  back  taxes  illegally  assessed 
or  erroneously  paid.  United  States  v. 
Savings  Bank,  104  U.  S.  728,  734,  26  L. 
Ed.   908. 

If  on  appeal  the  claim  is  rejected,  an 
action  lies  against  the  collector  (Rev. 
Stat.,  §  3226),  and  through  him,  on  estab- 
lishing the  error  or  illegality,  a  recovery 
can  be  had.  If  the  claim  is  allowed,  and 
jayment  for  any  cause  refused,  suit  may 
be  brought  directly  against  the  govern- 
ment in  the  court  of  claims.  United  States 
V.  Savings  Bank,  104  U.  S.  728,  734,  26 
L.  Ed.  908. 

The  lodging  of  the  appeal  made  out  in 


due  form  with  the  proper  collector  of 
internal  revenue  for  the  purpose  of  trans- 
mission to  the  commissioner  in  the  usual 
course  of  business,  under  the  requirements 
of  the  regulations  of  the  secretary,  was  in 
legal  efTect  a  presentation  of  the  appeal  to 
the  coinmissioner.  The  effect  of  the  regu- 
lation was  to  designate  the  office  of  the 
collector  of  internal  revenue  as  a  proper 
place  for  the  presentation  of  the  appeal. 
United  States  v.  Savings  Bank,  104  U.  S. 
728,  734,  26  L.   Ed.  908. 

96.  Where  claim  has  been  presented  and 
allowed. — United  States  z\  Savings  Bank, 
104  U.  S.  728,  26  L.  Ed.  908., 

An  allowance  by  the  commissioner  in 
this  class  of  cases  is  not  the  simple  pass- 
ing of  an  ordinary  claim  by  an  ordinary 
accounting  officer,  but  a  statement  of  ac- 
counts by  one  having  authority  for  that 
purpose  under  an  act  of  Congress.  United 
States  V.  Savings  Bank,  104  U.  S.  728,  734, 
26  L.  Ed.  908. 

If  paj^ment  is  not  made  by  reason  of 
the  refusal  of  any  of  the  officers  of  the  de- 
partment to  pass  or  pay  the  claim  after 
it  has  once  been  allowed  by  the  commis- 
sioner of  internal  revenue,  the  allowance 
may  be  used  as  the  basis  of  an  action 
against  the  United  States  in  the  court  of 
claims,  where  it  will  be  prima  facie  evi- 
dence of  the  amount  that  is  due,  and  put 
on  the  government  the  burden  of  showing 
fraud  or  mistake.  This  burden  is  not  over- 
come by  proving  that  some  other  officer 
in  the  subsequent  progress  of  the  claim 
through  the  department  declined  to  do 
what  the  law  or  treasury  regulations  re- 
quired of  him  before  payment  could  be 
obtained.  The  fact  of  fraud  or  mistake 
must  be  established  by  competent  evi- 
dence, the  same  as  any  other  fact  in  issue. 
United  States  v.  Savings  Bank,  104  U.  S. 
728,  733,  26  L.  Ed.  008. 

97.  Where  specific  remedy  provided — ■ 
The  Collector  v.  Hubbard,  12  Wall.  1,  14, 
20  L.  Ed.  272;  Nichols  v.  United  States, 
7  Wall.  122,  130,  19  L.  Ed.  125.  See  the 
title  ACTIONS,  vol.  1,  p.  108.  And  see, 
generally,  the  title  REVENUE  LAWS. 

The  mischiefs  that  would  result,  if  the 
aggrieved  party  could  disregard  the  pro- 
visions in  the  system  designed  expressly 
for  his  security  and  benefit,  and  sue  at  any 
time  in  the  court  of  claims,  forbid  the 
idea  that  congress  intended  to  allow  any 
other  modes  to  redress  a  supposed  wrong 
in  the  operation  of  the  revenue  laws,  than 
such  as  are  particularly  given  by  those 
laws.  Nichols  v.  United  States,  7  Wall. 
122,  131,  19  L.  Ed.  125. 

Suits  for  such  causes  of  action  are  ab- 
solutely prohibited  until  the  taxpayer  shall 


COURTS. 


1033 


cc.  Recovery  Back  of  Penalties  Imposed. — The  power  of  the  secretary  of  the 
treasury  to  remit  penalties,  is  one  for  the  exercise  of  his  discretion  in  a  matter 
intrusted  to  him  alone,  and  admits  of  no  appeal  to  the  court  of  claims  or  to  any 
other  court. 9s 

(k)  Equitable  Jurisdiction — aa.  In  General. — As  a  general  rule,  the  court 
of  claims  is  without  power  to  adjudicate  upon  merely  equitable  rights. ^^  Thus 
suits  for  specific  performance  and  to  compel  the  issue  and  delivery  of  a  patent 
for  land,^  or  suits  by  the  holder  of  a  military  bounty  land  warrant  against  the 
United  States,  for  compensation  on  the  allegation  that  the  government  has 
wrongfully  appropriated  to  other  uses  the  lands  ceded  for  his  benefit,^  are  not 
within  its  jurisdiction. 

bb.  Reformation  of  Contracts. — The  court  of  claims  has  been  held  to  possess 
power  to  reform  a  contract  under  its  general  jurisdiction  in  a  suit  for  money 
due  on  a  contract.^ 

(1)  Claims  for  Property  Impressed  into  Service  of  United  States. — As  a  gen- 
eral rule,  where  property  has  been  actually  impressed  into  the  service  of  the 
United  States  the  court  of  claims  has  no  jurisdiction  of  a  claim  for  compensa- 
tion for  its  use.* 


appeal  to  the  commissioners  of  internal 
revenue,  and  until  the  appeal  has  been 
decided,  unless  the  decision  is  postponed 
longer  than  six  months,  in  which  case  he 
is  at  liberty  to  sue  within  one  year  from 
the  time  when  his  appeal  was  taken.  The 
Collector  v.  Hubbard,  12  Wall.  1,  14,  20  L. 
Ed.  272;  Nichols  v.  United  States,  7  Wall. 
122,  130,  19  L.  Ed.  125. 

98.  Suits  for  recovery  of  penalties  im- 
posed.— Dorsheimer  v.  United  States,  7 
Wall.  166,  19  L.  Ed.  187  (construing  acts 
of  March  3,  1797  and  June  3,  1864,  as 
amended  by  §  179  of  the  act  of  March  3, 
1865). 

99.  No  power  to  adjudicate  equitable 
rights — In  general. — United  States  7'.  Gillis, 
95  U.  S.  407,  24  L.  Ed.  503;  Dooley  v.  United 
States,  182  U.  S.  222,  227,  45  L.  Ed.  1074; 
Bonner  v.  United  States,  9  Wall.  156,  19 
L.  Ed.  666;  United  States  v.  Jones,  131 
U.  S.  1,  14,  33  L.  Ed.  90;  United  States  v. 
Drew,  131  U.  S.  21,  33  L.  Ed.  93.  See, 
generally,  the  title_  EQUITY. 

1.  Suits  for  specific  performance  and  to 
compel  issuance  of  patent. — United 
States  V.  Jones.  131  U.  S.  1,  14,  33  L.  Ed. 
90;  United  States  v.  Drew,  131  U.  S.  21, 
33  L.  Ed.  93;  United  States  v.  Alire,  6 
Wall.  573,  18  L.  Ed.  947;  District  of 
Columbia  v.  Barnes,  197  U.  S.  146,  152,  49 
L.  Ed.  699.  See,  generally,  the  title  SPE- 
CIFIC PERFORMANCE. 

2.  Suits  by  holder  of  military  land  war- 
rant.— Bonner  v.  United  States,  9  Wall. 
156,  19  L.  Ed.  666.  See,  generally,  the 
title  PUBLIC  LANDS. 

3.  Reformation  under  general  jurisdic- 
tion.— United  States  v.  Milliken  Imprinting 
Co.,  202  U.  S.  168,  169,  50  L.  Ed.  980.  See, 
generally,  the  title  RESCISSION,  CAN- 
CELLATION AND  REFORMATION. 

The  plaintiff,  who  was  engaged  in  print- 
ing revenue  stamps  for  the  government, 
received  from  the  government  a  circular 
asking  for  an  application  to  continue 
printing  stamps,  and  in  which  it  was  said 
no    application    would    be    received    from 


any  one  not  then  engaged  in  printing 
stamps.  The  plaintiff  submitted  his  ap- 
plication and  subsequently  a  formal  con- 
tract was  entered  into  between  him  and 
the  government,  which  omitted  the  clause 
embodied  in  the  circular  as  to  giving  con- 
tracts to  persons  not  already  having  one. 
The  government  subsequently  gave  a  con- 
tract to  one  with  whom  it  had  no  contract 
at  the  time  it  sent  out  the  circular.  In 
an  action  by  the  plaintiff  in  the  court  of 
claims  to  reform  the  contract  upon  the 
ground  that  the  omission  of  this  clause 
was  by  mutual  mistake,  and  for  damages 
for  profits  which  the  plaintiff  would  have 
made  had  he  not  lost  the  customers  due 
to  the  government  having  improperly 
entered  into  the  other  contract,  it  was 
held  that  the  court  had  jurisdiction,  but 
that  the  evidence  did  not  warrant  a  re- 
formation. United  States  v.  Milliken  Im- 
printing Co..  202  U.   S.   168,  50   L.   Ed.  980. 

4.  Claim  for  property  impressed. — Mor- 
gan V.  United  States,  14  Wall.  531,  20  L. 
Ed.  738;  Reybold  v.  United  States,  15 
Wall.  202,  21  L.  Ed.  57;  Hijo  v.  United 
States,  194  U.  S.  315,  48  L.  Ed.  994;  United 
States  V.  Kimbal,  13  Wall.  636,  20  L.  Ed. 
503. 

An  action  to  recover  the  value  of  the 
use  of  a  vessel  belonging  to  Spanish  sub- 
jects and  taken  by  the  army  and  navy  of 
the  United  States  during  the  war  with 
Spain,  and  used  by  the  army,  is  not  one 
within  the  jurisdiction  of  the  court  of 
claims,  even  though  the  vessel  is  retained 
and  used  pending  negotiations  for  a  treaty 
of  peace,  especially  as  the  treaty,  when 
finally  concluded,  barred  such  claim.  Hijo 
V.  United  States,  194  U.  S.  315,  48  L  Ed. 
994. 

The  United  States  contracted  with  the 
master  of  a  vessel  to  take  a  cargo  of  coal 
from  Philadelphia  to  Port  Royal,  South 
Carolina.  Upon  the  arrival  at  the  latter 
port  the  authorities  ordered  the  master 
to  proceed  to  Key  West,  which  he  refused 
to    do,    and    especially    protested    against 
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(m)  Actions  for  Drazvbacks. — One  entitled  to  a  drawback  under  the  act  of 
Aug.  5,  1861,  where  he  exports  a  manufactured  article  made  up  of  imported  ar- 
ticles upon  which  duty  has  been  paid,  may  sue  in  the  court  of  claims  to  recover 
a  drawback,  which  the  customs  officers  refuse  to  allow. ^ 

(n)  Claims  for  Nominal  Damages. — The  court  of  claims  has  no  jurisdiction 
of  claims  for  mere  nominal  damages.^ 

(o)  Claims  of  State  for  Share  in  Proceeds  of  Sale  of  Public  Lands. — An  ac- 
tion by  the  state  for  the  recovery  of  the  proceeds  of  swamp  and  overflowed  lands 
sold  by  the  United  States,"  or  for  the  recovery  of  a  certain  per  cent,  of  the 
amount  of  the  proceeds  of  sales  of  public  lands  v/ithin  a  state,  which  is  given 
to  the  state  for  public  purposes,^  may  be  maintained  in  the  court  of  claims. 

(p)  Bnforcement  of  Judgment  Recovered  against  Revenue  Collector. — One 
who  recovers  a  judgment  against  a  collector  of  internal  revenue  for  wrongful 
seizure,  which  claim  has  been  allowed  and  certified  to  be  paid  by  the  commissioner 
of  internal  revenue,  with  the  approval  of  the  secretary  of  the  treasury,  may  sue 
the  United  States  thereon  in  the  court  of  claims ;  it  is  not  necessary  for  the  col- 
lector to  pay  the  amount  and  then  sue  for  reimbursement. ^ 

(q)  Rejected  Claims. — The  court  of  claims  has  no  jurisdiction  over  claims 
which  have  been  rejected,  or  reported  on  adversely,  by  any  court,  department 
or  commissioner  authorized  to  hear  and  determine  the  same.^^  It  has  been  held 
that  a  disallowance  of  the  claim  by  the  first  comptroller  of  the  treasury,  does 
not  defeat  the  jurisdiction  of  the  court  of  claims. ^^ 

(r)  Recovery  of  Excess  Paid  for  Public  Lands. — Where  a  double  price  is  paid 
for  alternate  sections  of  land  within  a  railroad  land  grant  and  the  railroad  subse- 
quently forfeits  its  right  to  the  grant  by  failing  to  complete  the  road  within  the 
stipulated  time,  the  patentee  may  maintain  a  suit  in  the  court  of  claims  to  recover 
the  excess  paid  for  the  land  because  of  its  being  situated  within  the  place  limits 
of  the  railroad  grant. ^^ 

(s)  Suit  to  Determine  Whether  Prior  Judgment  Properly  Executed. — Unques- 
tionably, the  court  of  claims  has  jurisdiction  to  entertain  a  suit  brought  for  the 
purpose  of  determining  whether  or  not  a  judgment  previously  rendered  by  it 
lias  been  properly  executed. ^^ 

sailing   immediately,   because    of   the    con-  States  v.  Frerichs,  124  U.  S.  315,  31  L.  Ed. 

dition  of  the  tide.     The  vessel  was   taken  471.     See,  generally,  the  title   REVENUE 

in  tow  by  a  government  tug,  and  in  going  LAWS. 

out    of    the    port    struck    a    bar    and    vras  10.    Rejected  claims. — Act   of   March   3, 

seriously    injured.      It    was    held    that    the  1887,   §   2;   United   States  v.   Harmon,   147 

conduct    of    the    government    was    an    im-  U.  S.  268,  272,  37   L.   Ed.   164. 

pressment  of  the  vessel  and  that  the  court  11.     Disallowance    of    claim    by    comp- 

of    claims    had    no    jurisdiction    of    a    suit  troller  of  treasury. — United  States  v.  Har- 

by    the    owner    for    compensation    for    the  mon,  147  U.  S.  268,  37  L.   Ed.   164   (where 

injury.     United  States  v.  Kimbal,  13  Wall.  the  claim  disallowed  was  one  by  a  marshal 

636,  20  L.  Ed.  503.  to   recover   fees   and   disbursements). 

5.  Action  for  drawbacks.— Campbell  v.  12.  Recovery  of  excess  paid  for  public 
United  States,  107  U.  S.  407,  27  L.  Ed.  592.  lands.— Medbury  v.  United  States,  173  U. 
See,  also,  generally,  the  title  REVENUE  S.  492,  43  L.  Ed.  779.  See,  generally,  the 
LAWS.  title    PUBLIC    LANDS. 

6.  Claims  for  nommal  damages.— Grant  13.  Suit  to  determine  whether  prior 
V.  United  States.  7  Wall.  331,  19  L.  Ed.  judgment  properly  executed. — Pam-to-Pee 
194.     See,  generally,  the  title  DAMAGES.  j..   United  States,   187  U.  S.  371,  382,  47  L. 

7.  Action  for  proceeds  of  swamp  lands.  Ld.  221. 

—United  States  v.  Louisiana,  123  U.  S.  Bv  the  act  of  March  19,  1890,  congress 
32,  31  L.  Ed.  69;  United  States  v.  Ala-  gave  the  court  of  claims  jurisdiction  to 
bama,  123  U.  S.  39,  31  L.  Ed.  73;  United  determine  the  sum  due  the  Pottawatomie 
States  V.  Mississippi,  123  U.  S.  39,  31  L.  Indians.  The  court  ascertained  that  a 
Ed.  73.  See,  generally,  the  title  PUBLIC  certain  sum  was  due  them,  but,  being  UP- 
LANDS, able  to  identify  the  particular  persons  en- 

8.  Action  for  per  cent,  of  proceeds  of  titled  to  share  in  the  judgment,  rendered 
public  land  given  to  state.— United  States  a  judgment  for  the  amount  due,  leaving 
v.  Louisiana,  123  U.  S.  32,  31  L.  Ed.  69.  jt  to  the  other  departments  of  the  govcrn- 

9.  Enforcement  of  judgment  recovered  ment  to  ascertain  the  beneRciaries  under 
azainst      collector      of      revenue. — United  the  judgment.     It  was  held  that  the  court 
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(t)  Set-Off,  Counterclaim,  etc. — The  court  of  claims  has  jurisdiction  to  hear 
and  determine  all  set-offs,  counterclaims,  claims  for  damages,  whether  liquidated 
or  unliquidated,  or  any  other  demand  on  the  part  of  the  United  States  against 
any  claimant. !■*  The  government  may  set  off  a  claim  for  conversion  by  the 
claimant  of  its  property,!^  a  liability  on  the  part  of  the  claimant  as  surety  on  a 
bond  given  to  the  United  States. ^^  and,  in  an  action  by  an  officer  of  the  army  or 
navy,  overpayments  made  to  the  officer  may  be  set  off  against  his  claim  for 
expenses.^" 

(2)  Under  Special  Statutes — (a)  In  General. — The  court  of  claims  has,  by 
the  general  jurisdictional  statute,  jurisdiction  over  all  claims  founded  on  any  law 


of  claims  had  jurisdiction  of  a  suit  brought 
to  determine  whether  the  prior  judgment 
had  been  properly  enforced  by  distribut- 
ing the  proceeds  among  those  entitled; 
but  that  as  it  appeared  that  the  government 
had  been  properly  enforced  by  distrib- 
uting the  proceeds  among  those  entitled; 
the  court  could  not  decree  in  favor  of 
others,  although  it  appeared  that,  in  fact, 
they  should  have  been  given  a  portion  of 
the  judgment.  Pam-to-Pee  v.  United 
States,  187  U.  S.  371,  382,  47  L.  Ed.  221. 

14.  Set-ofFs,  counterclaim,  etc. — Act  of 
jNIarch  3,  1887,  ch.  359,  24  Stat.  503;  Mc- 
Elrath  V.  United  States,  102  U.  S.  426.  26 
L.  Ed.  189.  See.  generally,  the  title  SET- 
OFF, RECOUPMENT  AND  COUN- 
TERCLAIM. 

The  act  permitting  trial  of  claims  and 
set-ofif  without  jury  is  not  a  violation  of 
the  seventh  amendment  McElrath  v. 
United  States,  102  U.  S.  426,  26  L.  Ed.  189. 
See  ante,  "Power  to  Establish,"  VII, 
F,  1,  a. 

Set-off  in  actions  by  United  States — See 
the  title  UNITED  STATES. 

15.  Claim  for  conversion. — A  demand 
by  the  United  States  for  the  proceeds  of 
Indian  trust  bonds,  unlawfully  converted 
to  their  own  use  by  persons  who  had  il- 
legally procured  and  sold  them,  and  had 
afterwards  become  wholly  insolvent,  is  a 
demand  arising  upon  an  implied  contract, 
or  one  which  may  be  so  treated  by  a 
waiver  of  the  alleged  fraud  in  the  conver- 
sion of  the  bonds.  It  is,  therefore,  the 
proper  subject  of  set-off  by  the  United 
States  to  a  demand  made  by  the  general 
assignees  in  insolvency  of  the  parties  who 
had  thus  converted  the  bonds  to  their  own 
use,  for  the  price  of  certain  property  for- 
merly belonging  to  the  insolvents,  and  by 
their  said  general  assignees  sold  to  the 
United  States.  Allen  f.  United  States, 
17  Wall.  207,  21  L.  Ed.  553. 

And  even  if,  prior  to  the  passage  of  the 
act  of  March  3d,  1863,  amending  the  act 
establishing  the  court  of  claims,  objec- 
tion to  the  set-ofif  existed  in  the  fact  that 
the  demand  of  the  United  States  was  un- 
liquidated (assuming  that  to  have  been 
fact),  none  could  exist  subsequent  to  it; 
the  fifth  section  of  that  act  covering  this 
clas-;  of  demands.  Allen  v.  United  States, 
17  Wall.  207,  21  L.  Ed.  553. 


The  amount  of  the  proceeds  of  the 
bonds,  though  not  determined  by  judicial 
proceedings,  was  sufificiently  liquidated  to 
be  the  subject  of  set-ofif,  since  it  could  be 
stated  with  certainty  and  interest  be  com- 
puted and  added.  Allen  v.  United  States, 
17  Wall._207,  21  L.  Ed.  553. 

16.  Liability  of  claimant  as  surety  on 
bond  given  to  United  States.— A.,  in  whose 
favor  the  allowance  was  made,  being  then 
indebted  as  surety  on  an  ofificial  bond 
given  to  the  United  States,  the  amount  of 
such  indebtedness  was  properly  retained 
by  the  treasury  department  as  a  set-ofif  to 
await  the  final  adjustment  and  settlement 
of  the  accounts  of  his  principal.  Held, 
that  the  court  of  claims  was  bound  to  ad- 
judge accordingly.  McKnight  v.  United 
States,  98  U.  S.  179,  180,  25  L.  Ed.  115. 

The  United  States,  by  paying  a  part  of 
the  claim  to  the  assignees,  did  not  waive 
Its  right  to  withhold  from  them  the  resi- 
due. McKnight  v.  United  States,  98  U. 
S.  179,  25  L.  Ed.  115. 

Where  a  claim  against  the  United  States 
was  allowed  by  the  proper  ofificers  of  the 
treasury,  and  a  part  thereof  paid  to  the 
assignees  of  the  claimant,  upon  his  re- 
ceipt for  the  whole  sum,  the  United  States, 
when  sued  by  them  for  the  balance,  can- 
not, on  the  ground  that  the  assignment 
was  not  executed  in  the  manner  prescribed 
by  law,  set  up  as  a  counterclaim  the 
amount  so  paid.  McKnight  v  United 
States,  98  U.  S.  179,  25  L.  Ed.  115. 

17.  Overpayments  to  officers  of  army  or 
navy.— United  States  v.  Burchard  125  U 
S.  176,  31  L.  Ed.  662;  United  States  v 
Stahl.  151  U.  S.  366,  38  L.  Ed.  194;  AIc- 
Elrath  V.  United  States,  102  U  S  4''6  '>6 
L.  Ed.  189. 

Where  at  the  time  of  the  settlement  of 
the  accounts  of  an  ofificer  in  the  army,  he 
protested  that  the  payment  was  insufficient 
and  declared  that  he  would  not  be  bound 
by  It,  but  accepted  it  under  protest  and 
would  sue  in  the  court  of  claims  for  the 
residue,  it  was  held,  that  even  if  the 
United  States  would  have  been  concluded 
had  the  ofificer  made  no  protest,  the  fact 
that  he  accepted  the  amount  under  protest 
reserving  the  right  to  sue,  operated  to  de- 
feat the  estoppel  which  might  otherwise 
have  existed  as  to  the  government  Mc- 
Elrath V.  United  States,  102  U  S  426  26 
L.  Ed.  1S9.  ■         ' 
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of  congress,  and  congress  may,  if  it  pleases,  refer  to  it  for  decision  any  claim 
against  the  United  States. ^^ 

(b)  Effect  of  Submission  of  Claims. — An  act  of  congress  providing  for  the 
presentation  of  a  claim  to  the  court  of  claims  and  for  a  decision  on  the  merits, 
does  not  imply  an  admission  that  there  is  anything  due,  where  it  does  not  as- 
sume to  say  that  the  claimant  has  any  claim  of  a  meritorious  nature. ^^  So  the 
allowance  by  congress  of  particular  claims,  or  the  submission  of  them  to  the 
court  of  claims  for  determination,  is  not  a  recognition  by  the  government  of  its 
liability  upon  every  demand  of  like  character  in  the  hands  of  claimants  so  as 
to  give  the  court  jurisdiction  as  to  the  latter. 2<^ 

(c)  Suits  under  Abandoned  and  Captured  Praperty  Act. — See  the  title  Aban- 
doned AND  Captured  Property,  vol.  1,  p.  1. 

(d)  Claims  for  Indian  Depredations — aa.  In  General. — The  act  of  March  3, 
1891,  conferred  jurisdiction  on  the  court  of  claims  over  all  claims  for  property 
of  citizens  of  the  United  States  taken  or  destroyed  by  Indians  belonging  to  any 
tribe  in  amity  with  the  United  States,  and  also  over  cases  which  had  been  ex- 
amined and  allowed  by  the  interior  department,  or  authorized  to  be  examined 
under  acts  of  congress  theretofore  passed  making  an  appropriation  for  the  cur- 
rent and  contingent  expenses  of  the  Indian  department. -^ 

bb.  Necessity  for  Tribe  to  Be  in  Amity  with  United  States. — In  order  for  the 
court  of  claims  to  have  jurisdiction  of  a  claim  for  property  taken  or  destroyed 


18.  Jurisdiction  under  special  statutes. — 

Dooley   v.    United    States,    182    U.    S.    222, 
224.  45  L.  Ed.   1074. 

19.  Effect  of  act  submitting  claim  as  ad- 
mission of  claim. — Stewart  v.  United 
States,  206  U.  S.  185,  51  L.  Ed.  1017; 
Leighton  i:  United  States,  161  U.  S.  291, 
40  L.  Ed.  703;  Ford  v.  United  States,  116 
U.  S.  "SIS,  218,  29  L.  Ed.  608;  United 
States  V.  Gumming,  130  U.  S.  452,  32  L. 
Ed.  1029;  Oakes  v.  United  States,  174  U. 
S.  778,  43  L.  Ed.  1169;  Kinkead  v.  United 
States,  150  U.  S.  483,  37  L.   Ed.  1152. 

Where  a  claim  for  rent  of  property  by 
the  United  States  is  referred  to  the  court 
of  claims,  the  court  is  not  estopped  to 
pass  upon  the  claimants  title  to  the 
property,  and,  if  they  have  none,  may  re- 
fuse to  allow  them  anything.  Kinkead  v. 
United  States,  150  U.  S.  483,  37  L.  Ed. 
1152. 

20.  Submission  of  one  claim  does  not 
give  jurisdiction  of  other  similar  claims. 
—United  States  z:  ^McDougall,  121  U.  S. 
89,  98,  30  L.  Ed.  861. 

The  discretion  which  congress  has  in 
such  matters  wouid  be  very  seriously  tram- 
melled, if  the  doctrine  should  be  estab- 
lished, that  it  cannot  appropriate  money 
to  pay  particular  claims,  except  at  the 
risk  of  thereby  recognizing  the  legal  lia- 
bility of  the  United  States  for  the  amount 
of  other  claims  of  the  same  general  class. 
United  States  v.  McDougall,  121  U.  S.  89, 
98,  30  L.  Ed.  861. 

That  congress,  by  special  acts,  made  pro- 
vision for  the  payment  of  particular  claims 
of  the  same  class  furnishes  no  ground 
whatever  for  the  assumption  that  the  gov- 
ernment recognized  its  legal  liability  for 
the  amount  of  such  claims,  much  less  for 
the  amount  of  all  other  claims  of  like 
character.  United  States  v.  McDougall, 
121  U.  S.  89,  98,  30  L.  Ed.  861. 


21.     Claims    for    Indian    depredations. — 

Johnson  v.  United  States,  160  U.  S.  546, 
40  L.  Ed.  529;  Yerke  v.  United  States, 
173  U.  S.  439,  43  L.  Ed.  760;  Contzen  v. 
United  States,  179  U.  S.  191,  45  L.  Ed.  148; 
United  States  v.  Gorham,  165  U.  S.  316, 
42  L.  Ed.  779;  Gorralitos  Go.  v.  United 
States,  178  U.  S.  280,  44  L.  Ed.  1069; 
United  States  v.  Martinez,  195  U.  S.  469, 
49  L.  Ed.  282. 

A  claim  which  had  not  been  examined 
and  allowed  by  the  interior  department, 
or  which  on  March  3d,  1885,  had  not  been 
filed,  and  was  not  pending  in  said  depart- 
ment for  examination,  does  not  come 
within  the  second  jurisdictional  clause  of 
the  act  of  1891.  Marks  v.  United  States, 
161  U.  S.  297,  305,  40  L.  Ed.  706;  Johnson 
V.  United  States,  160  U.  S.  546,  40  L.  Ed. 
529. 

A  claim  filed  with  the  commissioner  of 
Indian  affairs,  is  not  one  which  has  been 
examined  and  allowed  by  the  department 
of  interior,  within  the  meaning  of  §  2  of 
the  act  of  March  3,  1891.  Yerke  v.  United 
States,   173  U.  S.  439,  43  L.  Ed.  760. 

"Claims  pending,  but  not  yet  examined," 
referred  to  in  the  act  of  March  3,  1885, 
means  such  claims  as  have  been  already 
presented  and  are  before  the  department 
for  consideration.  Johnson  v.  United 
States,   160   U.   S.   546,   552,   40   L.   Ed.   529. 

It  was  the  manifest  purpose  of  congress 
to  empower  the  court  of  claims  to  receive 
and  consider  any  document  on  file  in  the 
departments  of  the  government  or  in  the 
courts,  having  a  bearing  upon  any  material 
question  arising  in  the  consideration  of 
any  particular  claim  for  compensation  for 
Indian  depredation,  the  court  to  allow  the 
documents  such  weight  as  they  were  en- 
titled to  have.  Collier  v.  United  States, 
173  U.  S.  79,  83,  43  L.  Ed.  621. 
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by  Indians,  the  Indians  must  have  belonged  to  a  tribe  in  amity  with  the  United 
States. 22  The  word  "amity"  as  used  in  the  act  means  actual  peace,  and  the  fact 
that  the  tribe  is  under  treaty  with  the  government,  is  not  sufficient  alone  to  give  the 
court  of  claims  jurisdiction. 23  Hostilities  carried  on  by  a  tribe  for  the  special 
purpose  of  resisting  the  opening  of  a  military  road  are  sufficient  to  defeat  the 
jurisdiction  of  a  claim  by  a  citizen  for  depredations  by  a  member  of  the  tribe. 2^ 

cc.  Citizenship  of  Claimant. — The  court  of  claims  has  no  jurisdiction  to  ad- 
judicate upon  a  claim  under  the  Indian  depredation  act  unless  the  claimant  was 
a  citizen  of  the  United  States  at  the  time  of  the  depredation. 25 

dd.  Depredation  Must  Have  Been  Committed  iinthin  United  States. — In  order 
for  the  court  of  claims  to  have  jurisdiction,  the  depredations  must  have  been 
committed  within  the  territory  of  the  United  States. 2*^ 


22.  Necessity  for  tribe  to  be  in  amity 
with  United  States. — Leighton  v.  United 
States,  IGl  U.  S.  291,  40  L.  Ed.  70.3;  Marks 
V.  United  States,  161  U.  S.  297,  40  L.  Ed. 
706.  reaffirmed  in  Valk  v.  United  States, 
168  U.  S.  703,  42  L.  Ed.  1211;  Collier  v. 
United  States,  173  U.  S.  79,  43  L.  Ed.  621; 
Johnson  v.  United  States,  160  U.  S.  546, 
549,  40  L.  Ed.  529;  United  States  v.  Gor- 
ham.  165  U.  S.  316,  42  L.  Ed.  779;  United 
States  V.  Martinez,  195  U.  S.  469,  49  L. 
Ed.  282. 

The  act  o£  June  30,  1834,  contained  the 
same  limitation  as  the  act  of  1891  with 
respect  to  the  amity  of  the  tribe  to  which 
the  Indians  belonged.  Leighton  v.  United 
States,  161  U.  S.  291,  40  L.  Ed.  703. 

23.  Meaning  of  "in  amity  with  United 
States."— Marks  v.  United  States,  161  U. 
S.  297,  40  L.  Ed.  706.  See  AMITY,  vol.  1, 
p.   312. 

When  the  petition  filed  in  the  court  of 
claims  alleges  that  a  depredation  was 
committed  by  an  Indian  or  Indians  be- 
longing to  a  tribe  in  amity  with  the  United 
States,  it  becomes  the  duty  of  that  court 
to  inquire  as  to  the  truth  of -that  allega- 
tion, and  its  truth  is  not  determined  by  the 
mere  existence  of  a  treaty  between  the 
United  States  and  the  tribe,  or  the  fact 
that  such  treaty  has  never  been  formally 
abrogated  by  a  declaration  of  war 
on  the  part  of  either,  but  that  the  inquiry 
is,  whether  as  a  matter  of  fact,  the  tribe 
was  at  the  time,  as  a  tribe,  in  a  state  of 
actual  peace  with  the  United  States.  If  so, 
and  the  depredation  was  committed  by  a 
single  individual,  or  a  few  individuals  with- 
out the  consent  and  against  the  knowledge 
of  the  tribe,  the  court  may  proceed  to  in- 
vestigate the  amount  of  the  loss,  and  ren- 
der judgment  therefor.  If,  on  the  other 
hand,  the  tribe,  as  a  tribe,  was  engaged 
in  actual  hostilities  with  the  United  States, 
the  judgment  of  the  court  of  claims  must 
be  that  the  allegation  of  the  petition  is  not 
sustained,  and  that  the  claim  is  not  one 
within  its  province  to  adjudicate.  Marks 
V.  United  States,  161  U.  S.  297,  304.  40  L. 
Ed.  706;  Collier  v.  United  States,  175  U. 
S.   79,  43   L.   Ed.   621. 

Under  the  Indian  depredation  act  of 
March  3,  1891,  granting  to  the  court  of 
claims  jurisdiction  over  claims  for  prop- 
erty "destroyed  by  Indians  belonging  to 
any   band,   tribe   or   nation   in   amity   with 


the  United  States,"  all  that  congress  in- 
tended was  that  when,  as  a  matter  of  fact, 
a  tribe  was  in  the  relation  of  actual  peace 
with  the  United  States,  and  by  some  indi- 
vidual, or  individuals,  without  the  consent 
or  approval  of  the  tribe,  a  depredation  was 
committed  upon  the  property  of  citizens  of 
the_  United  States,  such  depredation  might 
be  investigated,  and  the  amount  of  the  loss 
determined,  and  adjudicated  by  the  court 
of  claims.  The  jurisdiction  is  not  depend- 
ent on  the  nonexistence  of  a  treaty  with 
the  tribe  to  which  the  Indian  belongs,  but 
depends  on  whether,  as  a  matter  of  fact, 
the  tribe  was  at  the  time,  as  a  tribe,  in  a 
state  of  actual  peace  with  the  United 
States,  or  whether,  on  the  other  hand,  it 
was  engaged  in  actual  hostilities  with  the 
United  States.  Marks  v.  United  States, 
161  U.  S.  297,  40  L.  Ed.  706. 

24.  Nature  and  character  of  hostilities. 
—Leighton  v.  United  States,  161  U.  S.  291, 
40  L.  Ed.  703. 

25.  Claims  by  aliens. — Contzen  v.  United 
States.  179  U.  S.  301,  192,  45  L.  Ed.  148; 
Johnson  v.  United  States,  160  U.  S.  546, 
40  L.  Ed.  529;  Yerke  v.  United  States,  173 
U.  S.  439,  43  L.   Ed.  760. 

It  is  not  sufficient  that  he  becomes  a 
citizen  after  the  filing  of  the  petition. 
Contzen  v.  United  States,  179  U.  S.  191, 
45  L.  Ed.  148. 

The  claimant,  an  alien  at  the  time  the 
depredation  was  committed,  claimed  under 
the  second  clause  of  the  act  of  1891,  as  one 
whose  claim  was  pending  before  the  de- 
partment, but  not  yet  examined,  as  pro- 
vided in  the  act  of  March  3,  1885.  This  act 
provided  for  the  investigation  of  such 
claims  when  made  by  citizens  of  the  United 
States.  It  was  held  that  the  court  had  no 
jurisdiction  of  the  plaintiff's  claim.  Yerke 
V.  United  States,  173  U.  S.  439.  440,  40  L. 
Ed.  760,  to  the  same  effect,  Johnson 
V.  United  States,  160  U.  S.  546,  552,  40  L. 
Ed.  529. 

A  corporation  chartered  either  by  the 
United  States  or  a  state  is  a  citizen  of  the 
United  States  within  the  meaning  of  the 
act_  conferring  jurisdiction  on  the  court  of 
claims  over  claims  by  citizens  of  the 
United  States  for  depredations  by  Indians. 
United  States  v.  Northwestern,  etc.,  Co., 
164  U.    S.   686,   690,   41    L.    Ed.   599. 

26.  Depredations  outside  of  United 
States. — Corralitos    Co.    v.    United    States, 
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ee.  Depredations  on  Property  zvithin  Reservation. — The  court  of  claims  has 
jurisdiction  of  a  claim  by  a  citizen  of  the  United  States  for  injury  or  loss  of 
property  due  to  Indian  depredations  while  being  taken  or  carried  through  an 
Indian  reservation,  over  a  trail  lawfully  established. 2^ 

ff.  Depredation  Must  Not  Have  Been  by  Tribe  or  Band. — The  act  causing 
the  injury  must  not  have  been  committed  by  a  tribe  or  band,  but  by  individual 
members  thereof. ^^ 

gg.  Consequential  Damages  to  Property  Not  Taken  or  Destroyed. — The  fact 
that  the  value  of  other  property  not  taken  or  destroyed  is  under  the  conditions 
surrounding  the  claimant  and  his  property  diminished,  does  not  give  the  court 
of  claims  jurisdiction  to  award  damages  for  the  diminution  in  value.^o 

hh.  Claims  Accruing  Prior  to  July  i,  1865. — The  act  of  March  3,  1891,  pro- 
vided that  no  claim  accruing  prior  to  July  1,  1865,  should  be  considered  by  the 
court  unless  it  had  been  allowed  or  was  pending  prior  to  the  passage  of  that  act, 
before  the  secretary  of  the  interior  or  congress,  or  before  any  superintendent, 
agent  or  subagent  authorized  to  inquire  into  such  claims.^o  It  was  also  pro- 
vided that  no  case  should  be  considered  pending  unless  evidence  had  been  pre- 
sented therein.31  The  word  "evidence"  as  used  in  the  act  of  1891  must  be  con- 
sidered as  referring  to  the  requirements  of  the  act  of  1872,  and  a  case  is  not  to 
be  deemed  pending  merely  because  it  was  accompanied  by  the  depositions  of 
one  of  the  plaintiffs;  it  must  have  been  accompanied  by  the  depositions  of  two 
or  more  persons  having  a  personal  cognizance  of  the  facts  as  embraced  in  the 
declaration.-^ 

(e)    Claims  by  Indians  for  Depredations  against  Them. — Congress  may  con- 


178  U.  S.  280,  44  L.  Ed.  1069  (where  the 
depredations  were  committed  in  Mexico 
against  a  New  York  corporation  by  the 
Apache  Indians). 

27.  Depredations  on  property  en  route 
through  Indian  reservation. — United  States 
V.  Andrews,   179  U.  S.  96,  45  L.  Ed.  105. 

By  the  treaty  of  August,  1868,  with  the 
Kiowa  and  Comanche  Indians,  the  In- 
dians agreed  that  they  would  not  attack 
any  person  at  home  or  traveling.  The 
United  States  agreed  that  no  person  ex- 
cept authorized  officers  or  agents  of  the 
government  should  enter  upon  the  Indian 
reservation.  But  by  another  clause  the 
Indians  agreed  not  to  attack  persons  or 
cattle  and  not  to  oppose  the  construction 
of  roads  or  other  works  of  utility  or  ne- 
cessity permitted  by  law.  Section  17  of 
the  act  of  1834  provided  that  the  liability 
of  the  government  for  property  taken  by 
Indians  should  arise  only  when  the  owner 
of  the  property  taken  was  lawfully  within 
the  territory.  The  claimant's  property 
was  taken  by  the  Indians  while  he  was 
traveling  in  the  Indian  reservation  over 
an  established  trail.  It  was  held  that  the 
claimant  was  lawfully  within  the  territory; 
was  not  a  trespasser  at  the  time  his  prop- 
erty was  taken;  that  the  finding  of  the 
court  of  claims  that  he  was  traveling  over 
an  established  trail  must  be  taken  as  a 
fact  that  he  was  traveling  over  a  legally 
established  trail;  and  that  the  court  of 
claims  had  jurisdiction.  United  States  v. 
Andrews.   170   U.    S.   96,   45    L.    Ed.    105.  _ 

28.  Depredations  must  not  be  by  tribe 
or  band. — Montnya  v.  United  States,  180 
U  S  261,  45  L.  Ed.  521:  Connors  7'.  United 
States,  180  U.  S.  271,  45  L.  Ed.  525. 


A  claim  for  depredations  committed  by 
an  independent  band  of  Indians  engaged 
in  actual  hostilities  against  the  United 
States  is  not  within  the  jurisdiction  of 
the  court  of  claims.  Conners  v.  United 
States,  180  U.  S.  271,  45  L.  Ed.  525. 

Where  a  band  of  about  two  hundred 
Indians  belonging  to  several  tribes  com- 
mitted hostilities  and  depredations  upon 
citizens  of  the  United  States  without  the 
consent  of  the  tribes  to  which  they  be- 
longed, it  was  held  that  the  court  of  claims 
had  no  jurisdiction  of  a  claim  for  such 
damages.  Montoya  v.  United  States,  180  U. 
S.  261,  45  L.  Ed.   521. 

To  constitute  a  "band"  it  is  not  neces- 
sary that  the  Indians  composing  it  be  a 
separate  political  entity,  recognized  as 
such,  inhabiting  a  particular  territory,  and 
with  whom  treaties  had  been  or  might  be 
made.  These  peculiarities  would  rather 
give  them  the  character  of  tribes.  The 
word  "band"  implies  an  inferior  and  less 
permanent  organization,  though  it  must 
be  of  sufficient  strength  of  initiating  hos- 
tile proceedings.  Conners  v.  United 
States,  180  U.  S.  271,  275,  45  L.  Ed.  525. 

29.  Consequential  damages. — Price  v. 
United  States,  174  U.  S.  373,  43  L.  Ed. 
1011. 

30.  Claims  accruing  prior  to  July  1, 1865. 

— Nesbitt  V.  United  States,   186  U.   S.   153, 
154,   46   L.   Ed.   1100. 

31.  Necessity  for  evidence  to  be  pre- 
sented prior  to  1891. — Nesbitt  v.  United 
States,  186  U.   S.   153,   154,  46  L.   Ed.   1100. 

32.  Sufficiency  of  evidence. — Nesbitt  z'. 
United  States,  186  U.  S.  153,  154,  46  L.  Ed. 
1100. 
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fer  jurisdiction  upon  the  court  of  claims  to  decide  upon  the  amount  to  be  al- 
lowed Indians  for  depredations  committed  against  thcm.^^  Where  a  statute 
provides  for  liability  of  the  United  States  for  depredations  against  Indians,  the 
court  of  claims  may  entertain  jurisdiction  of  claims  for  depredations  by  other 
Indians  as  well  as  for  depredations  by  white  men.^^  Where  it  is  provided  by  statute 
that  the  United  States  shall  pay  for  depredations  committed  by  white  persons 
against  Indians,  the  court  of  claims  may  entertain  jurisdiction  of  such  a  claim,--^ 
but  not  where  the  depredation  is  committed  by  a  negro. ^'^ 

(f)  Claims  by  Indian  Tribes. — Jurisdiction  may  be  conferred  on  the  court  of 
claims  by  congress  to  determine  the  rights  of  a  tribe  of  Indians,  under  treaties 
previously  made  with  them.-'''  The  court  can  only  exercise  such  jurisdiction  as 
is  conferred  upon  it,  and  cannot  be  guided  in  its  decision  by  the  moral  obliga- 
tions of  the  government  towards  the  Indians,^^  nor,  as  a  general  rule,  go  be- 
hind treaties  previously  made  with  them,-^^  nor  inquire  into  the  political  affairs 


33.  Claims  for  depredations  against  In- 
dians.— United  States  v.  Navarre,  173  U. 
S.  77,  43  L.  Ed.  620;  United  States  v.  Fer- 
ryman, 100  U.  S.  235,  2«  L.  Ed.  645.  See, 
generally,  the   title   INDIANS. 

34.  Depredation  by  other  Indians. — By 
the  act  of  March  3,  1891,  the  claim  of  cer- 
tain individual  members  of  the  Pottawato- 
mie Indians  for  depredations  committed 
against  them  were  referred  to  the  court  of 
claims.  It  appeared  that  the  depredations 
were  committed  in  part  by  white  men  and 
in  part  by  Indians,  and  both  the  act  and 
the  treaty,  in  pursuance  of  which  the  act 
was  passed,  were  silent  as  to  what  depre- 
dations were  to  be  paid  for  by  the  United 
States.  It  was  held  that  the  court  of 
claims  had  jurisdiction  to  award  damages 
for  depredations  by  Indians  as  well  as  by 
white  men.  United  States  v.  Navarre,  173 
U.   S.   77,   43   L.    Ed.   620. 

35.  Claims  for  depredations  by  white 
persons.— Rev.  Stat.,  §§  2154,  2155;  United 
States  V.  Ferryman,  100  U.  S.  235,  25  L. 
Ed.  645. 

36.  Depredation  by  negro. — United  States 
V.   Ferryman,   100  U.   S.  235,  25  L.  Ed.  645. 

37.  Claims  by  Indian  tribes. — United 
States  V.  Blackfeather,  155  U.  S.  180,  39  L. 
Ed.  114;  Blackfeather  v.  United  States,  190 
U.  S.  368,  47  L.  Ed.  1099;  Fam-to-Fee  v. 
United  States.  187  U.  S.  371,  382,  47  L. 
Ed.  221;  United  States  v.  Old  Settlers,  148 
U.  S.  427,  464,  37  L.  Ed.  509;  United  States 
V.  Choctaw,  etc.,  Nations,  179  U.  S.  494, 
45  L.  Ed.  291;  United  States  v.  Cherokee 
Nation.  202  U.  S.  101,  103,  121,  50  L.  Ed. 
949.      See,   generally,   the   title    INDIANS. 

The  act  of  March  19,  1890,  entitled  "An 
act  to  ascertain  the  amount  due  the  Fot- 
tawatomie  Indians  of  Michigan  and  In- 
diana," conferred  jurisdiction  upon  the 
court  of  claims  to  "try  all  questions  of 
diiTerence  arising  out  of  treaty  stipulations 
with  the  said  Fottawatomie  Indians  of 
Michigan  and  Indiana,  and  to  render  judg- 
ment thereon."  The  act  granted  power  to 
said  court  to  "review  the  entire  question  of 
dit¥erence  de  novo,"  and  provided  for  an 
appeal  to  the  supreme  court  by  either 
party.  Pam-to-Pee  v.  United  States,  187  U. 
S.  371,  47  L.  Ed.  221. 


38.  Moral  obligations  of  government  not 
to  be  considered. — Blackfeather  v.  United 
States,  190  U.  S.  368,  47  L.  Ed.  1099; 
United  States  v.  Blackfeather,  155  U.  S. 
180,   190,   39    L.    Ed.    114. 

39.  Jurisdiction  to  go  behind  treaties. — 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  464,  37  L.  Ed.  509;  United  States  v. 
Choctaw,  etc..  Nations,  179  U.  S.  494,  45 
L.  Ed.  291. 

Jurisdiction  was  conferred  on  the  court 
of  claims  to  determine  the  amount,  if  any 
justly  due  from  the  United  States  to  the 
Western  "Cherokees,  in  a  manner  involving 
the  statement  of  an  account  for  the  inves- 
tigation of  controverted  items  and  com- 
plicated and  involved  facts,  and  it  was  de- 
clared that  it  was  "the  intention  of  this 
act  to  allow  the  said  court  of  claims  un- 
restricted latitude  in  adjusting  and  de- 
termining the  said  claims,  so  that  the 
rights,  legal  and  equitable,  both  of  the 
United  States  and  of  the  said  Indians,  may 
be  fully  considered  and  determined."  It 
was  held  that  the  latitinle  thus  conferred 
must  be  deemed  the  unrestricted  latitude 
of  the  court  of  equity  in  stating  an  account 
distributing  a  fund,  and  framing  a  decree 
so  comprehensive  and  flexible  as  to  se- 
cure to  each  suitor  his  joint  or  individual 
rights:  but  that  the  court  of  claims  had  no 
jurisdiction  to  go  beyond  a  treaty  with  the 
Indians  or  to  determine  that  it  had  been 
procured  by  duress  or  fraud,  and  declare  it 
inoperative  for  that  reason.  United  States 
V.  Old  Settlers,  148  U.  S.  427,  464  37  L 
Ed.   509. 

By  the  act  of  IMarch  2,  1895,  congress 
authorized  suit  to  be  brought  in  the  court 
of  claims,  so  that  the  rights,  legal  and  eq- 
uitable, of  the  United  States  and  of  the 
Choctaw  and  Chickasaw  Nations,  and  the 
Wichita  and  Affiliated  Bands  of  Indians  in 
certain  lands,  which  had  been  ceded  to  the 
United  States,  by  treaty,  "shall  be  fully 
considered  and  determined,  and  to  try  and 
determine  all  questions  that  may  arise  on 
behalf  of  either  party" — provided  that 
nothing  in  the  act  "shall  be  accepted  or 
construed  as  a  confession  that  the  United 
States  admit  that  the  Choctaw  and  Chick- 
asaw Nations  have  any  claim  to  or  inter- 
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of  the  tribes.40  Where  jurisdiction  is  given  of  a  claim  by  a  tribe  merely,  the 
claim  of  individual  Indians  cannot  be  considered.-*^ 

(g)  French  Spoliation  Claims. — Jurisdiction  of  claims  for  damage  done  by 
French  cruisers  prior  to  1800,  generally  known  as  spoliation  claims,  was  spe- 
cially conferred  on  the  court  of  claims  by  acts  of  congress  passed  for  that 
purpose.*  2 

(h)  Claims  for  Property  Impressed  by  Army. — Congress  may,  if  it  sees  fit  to 
do  so,  give  the  court  of  claims  jurisdiction  to  decide  on  the  rights  of  a  person 
to  compensation  for  property  impressed  into  the  service  of  the  United  States 
by  the  army.*^ 

(i)  Bquitahle  Jnrisdictian — aa.  In  General. — Although  as  a  general  rule  the 
court  of  claims  is  without  power  to  adjudicate  upon  merely  equitable  rights,  it 
may  be  given  equitable  jurisdiction  by  special  act  of  congress.-** 


est  in  said  lands  or  any  part  thereof."  It 
was  held  that  the  court  of  claims  was  with- 
out authority  to  determine  the  rights  of 
the  parties  upon  the  ground  of  mere  jus- 
tice or  fairness,  much  less,  under  the  guise 
of  interpretation,  to  depart  from  the  plain 
import  of  the  words  of  the  treaty;  that  its 
duty  was  to  ascertain  the  intent  of  the 
parties  according  to  the  established  rules 
for  the  interpretation  of  treaties;  and  that 
to  hold  otherwise  would  be  to  recognize 
an  authority  in  the  courts  not  only  to  re- 
form or  correct  treaties,  but  to  determine 
questions  of  mere  policy  in  the  treatment 
of  the  Indians  which  was  the  function 
alone  of  congress.  United  States  v.  Choc- 
taw, etc.,  Nations,  179  U.  S.  494,  45  L.  Ed. 
291. 

The  right  to  go  behind  treaties,  statu- 
tory bars,  and  receipts  in  full  may,  how- 
ever, be  conferred  on  the  court  of  claims 
by  language  appropriate  for  that  purpose, 
and  the  act  of  July  1,  1902  with  respect  to 
the  claims  of  the  Cherokee  tribes  had  this 
effect.  United  States  v.  Cherokee  Nation, 
202  U.  S.  101,  103,  50  L.  Ed.  949. 

40.  Inquiry  into  political  affairs  of  tribes. 
— The  act  of  June  28,  1898.  authorizing  a 
suit  for  the  determination  of  the  rights 
and  interests  of  the  Delaware  Indians  re- 
siding in  the  Cherokee  Nation  in  the  lands 
and  funds  of  the  Cherokee  Nation  under 
the  compact  of  April,  1867,  did  not  author- 
ize an  inquiry  into  the  administration  of 
the  political  affairs  of  the  Cherokee  Nation 
with  a  view  to  setting  aside  the  adoption  of 
constitutional  amendments  and  the  re- 
vision of  political  action  in  admitting  per- 
sons to  citizenship  in  the  nation  under  au- 
thority of  its  constitution.  Delaware  In- 
dians V.  Cherokee  Nation,  193  U.  S.  127, 
48  L.  Ed.  G46. 

41.  Claim  of  individuals  not  determi- 
nable, where  jurisdiction  is  given  over 
tribal  claim. — Blackfeather  :■.  United 
States,  190  U.  S.  3GS.  47  L.  Ed.  1099. 

42.  French  spoliation  claims. — United 
States  V.  Gilliat,  164  U.  S.  42,  41  L.  Ed. 
344:  Buchanan  v.  Patterson,  190  U.  S.  353, 
47  L.  Ed.  1093.  See,  generally,  CLAIMS, 
vol.  3,  p.  847. 

The  action  of  the  court  was  by  the  terms 
of  the  act  made  advisory  only.  Congress 
specifically   withheld    from   the    court    any 


right  to  render  a  judgment  which  would  in 
any  manner  conclude  the  United  States  or 
commit  it  to  the  payment  of  any  claims 
determined  by  the  court  under  the  third 
section  of  the  a^.  All  that  congress  did 
was  to  give  jurisdiction  ta  the  court  of 
claims  to  inquire  into  the  matter  of  each 
claim  which  m.ight  be  presented  to  it  and 
to  report  to  congress  its  opinion  of  the 
validity  and  the  amount  of  the  claim  with 
a  statement  as  to  its  ownership.  The  whole 
subject  thereafter  remained  with  congress 
subject  to  its  future  action.  Buchanan  v. 
Patterson,  190  U.  S.  353,  361.  47  L.  Ed. 
1093. 

Congress,  by  the  act  of  Aug.  23,  1894, 
conferred  on  the  court  of  claims  jurisdic- 
tion to  ascertain  the  proper  person  to  be 
paid  the  sum  which  it  had  already  ac- 
knowledged to  be  due  the  representatives 
of  the  original  sufferers  from  the  French 
spoliations.  United  States  v.  Gilliat,  164 
U.   S.   42,   41    L.    Ed.    344. 

In  United  States  v.  Gilliat,  164  U.  S.  42, 
41  L.  Ed.  344.  it  was  held  that  under  the 
special  statute  therein  referred  to  the  cer- 
tificate made  by  the  court  of  claims  and 
sent  to  the  secretary  of  the  treasury  was 
conclusive,  and  the  United  States  had  no 
right  of  appeal  from  the  conclusion  stated 
in  the  certificate.  Buchanan  v.  Patterson, 
190  U.  S.  353,  365,  47  L.   Ed.  1093. 

43.  Power  of  congress  to  give  court  ju- 
risdiction of  claims  for  property  impressed. 
—United  States  v.  Irwin,  127  U.  S.  125,  32 
L.  Ed.  99. 

The  act  of  congress  referring  to  the 
court  of  claims  for  property  claimed  to 
have  been  taken  and  impressed  into  the 
service  of  the  United  States  in  the  j^ear  ol 
1857  by  orders  of  General  .Albert  Sydney 
Johnson  in  the  command  of  the  Utah  ex- 
pedition, as  well  as  for  property  alleged  to 
have  been  sold  to  the  government,  did  not 
give  the  court  of  claims  jurisdiction  to 
make  an  allowance  for  losses  consequent 
upon  the  refusal  of  Colonel  Johnson  to 
permit  the  plaintiff's  trains  to  proceed  upon 
their  journey,  arising  from  the  mere  de- 
tention and  delay  occasioned  thereb3^ 
United  States  v.  Irwin.  127  U.  S.  125,  32 
L.    Ed.    99. 

44.  Equity  jurisdiction  under  special  act 
of     congress. — District     of     Columbia     v. 
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bb.  Reformation  of  Contracts. — The  court  of  claims  may  unquestionably  ex- 
erc'se  jurisdiction  to  reform  a  contract  under  a  special  act  giving  it  authority 
for  that  purpose.^ 5 

(j)  Action  for  Recovery  of  Rents. — The  court  of  claims  may,  by  special  act 
of  congress,  be  given  jurisdiction  over  a  claim  for  rents,  of  which  it  could  not 
otherwise  exercise  jurisdiction  'because  of  the  apparent  lack  of  legal  title  in  the 
claimant.^  ^ 


Barnes,   197  U.   S.    146,   153,  49  L.  Ed.   699. 
See,  generally,  the  title  EQUITY. 

Contractors  for  the  transportation  of  the 
mails  between  New  York  and  New  Orleans, 
touching  at  Havana,  and  between  Havana 
and  Chagres,  having  subsequently  estab- 
lished a  direct  line  between  New  York  and 
Chagres,  which  made  the  passage  between 
tlie  latter  points  in  a  shorter  time,  by  two 
days,  than  the  mail  ships  running  under 
the  contract  by  way  of  Havana,  consented 
to  take  the  Chagres  and  California  mails 
outward  and  homeward  by  the  direct 
steamers,  without  requiring  from  the  post 
office  department  a  prior  stipulation  to 
pay  for  the  extra  service,  but  without  pre- 
cluding themselves  from  applying  to  con- 
gress for  such  compensation  as  it  might 
deem  just  and  reasonable.  To  this  arrange- 
ment the  postmaster  general  assented, 
with  the  understanding  that  his  depart- 
ment did  not  thereby  become  responsible 
for  any  additional  expense.  Application 
was  made  to  congress  for  equitable  relief, 
and  an  act  passed  referring  the  claim  to 
the  court  of  claims,  with  directions  to  ex- 
amine the  same,  and  determine  and  ad- 
judge what,  if  any.  amount  was  due  for 
extra  service.  Held,  that  the  court  of 
claims  is  authorized  to  adjudge  such  an  al- 
lowance as  is  required  ex  aequo  et  bono 
by  all  the  circumstances  of  the  case.  Rob- 
erts V.  United  States,  93  U.  S.  41,  23  L. 
Ed.    646. 

Claims  against  District  of  Columbia. — 
The  act  of  June  16,  1880,  as  appears  by  its 
title,  was  intended  to  confer  on  the  court 
of  claims  jurisdiction  to  hear  and  de- 
termine all  outstanding  claims  against  the 
District  of  Columbia.  For  that  purpose  it 
was  recited  in  the  first  section  of  the  act 
that  the  jurisdiction  of  the  court  should 
extend  to  and  it  should  have  original  legal 
and  equitable  jurisdiction  of  claims  aris- 
ing out  of  the  contracts  made  by  the  board 
of  public  works  and  extensions  made 
thereof  by  the  commissioners  of  the  Dis- 
trict of  Columbia,  and  also  of  the  claims 
arising  out  of  the  contracts  made  bj'  the 
commissioners  since  the  act  of  June  30, 
]874.  and  broadly  for  all  claims  for  work 
done  by  order  or  direction  of  the  commis- 
sioners, and  accepted  by  them  for  the  use. 
purposes  or  benefit  of  the  District  of  Co- 
lumbia, and  prior  to  the  fourteenth  day  of 
March,  1876.  The  language  used  is  of  the 
most  comprehensive  character,  and  con- 
fers, for  the  purposes  stated,  original  legal 
and  equitable  jurisdiction.  District  of  Co- 
lumbia V.  Barnes,  197  U.  S.  146,  150.  49  L 
Ed.  699. 

4  U  S  Enc— 66 


Under  the  act  of  June  16,  1880,  con- 
ferring on  the  court  of  claims  original  legal 
and  equitable  jurisdiction  to  hear  and  de- 
termine all  claims  against  the  District  of 
Columbia,  including  claims  for  work  done 
by  order  or  direction  of  the  commissioners, 
and  accepted  by  them  for  the  district,  the 
court  may  award  compensation  for  work 
done  under  a  verbal  contract  with  the 
commissioners,  and  accepted  by  them,  al- 
though not  called  for  by  the  original  con- 
tract. District  of  Columbia  v.  Barnes,  197 
U.  S.   146,   152,  153,  49  L.   Ed.  699. 

45.  Special  act  giving  authority  to  re- 
form.— Harvey  v.  United  States,  105  U.  S. 
671,  26  L.  Ed.  1206;  District  of  Columbia  v. 
Barnes,  197  U.  S.  146,  49  L.  Ed.  699.  See 
the  title  RESCISSION,  CANCELLA- 
TION AND  REFORMATION. 

Under  the  act  of  June  16,  1880,  con- 
ferring on  the  court  of  claims  jurisdiction 
to  hear  and  determine  all  outstanding- 
claims  against  the  District  of  Columbia, 
the  court  may  reform  a  contract  so  as  to 
meet  the  intention  of  the  parties.  District 
of  Columbia  v.  Barnes,  197  U.  S.  146,  151, 
49  L.  Ed.  699. 

Where  a  formal  contract  entered  into 
between  the  government  and  the  con- 
tractor for  public  improvements  fails  to 
embody  some  of  the  clauses  embodied  in 
the  proposal  and  bid,  the  court  of  claims 
may  reforrn  the  contract  in  this  respect, 
where  specially  authorized  to  do  so  by  act 
O!  congress.  Harvey  r.  United  States,  105 
U.   S.  671,   36   L.   Ed.   1206. 

46.  Action  for  recovery  of  rents. — Cross 
V.  United  States,  14  Wall.  479,  20  L.  Ed. 
721. 

The  government  had  leased  from  A  a 
warehouse  for  ten  years,  the  rent  payable 
by  installments.  A  assigned  his  lease  to 
B  and  died.  B  sued  the  government  in  the 
court  of  claims  for  certain  installments  of 
the  rent  which  became  due  after  the  as- 
signment. The  court  of  claims  dismissed 
the  claim  solely  on  the  technical  ground 
that  the  assignment  of  the  lease  was  not 
so  drawn  as  to  vest  B  with  a  legal  title 
to  the  accruing  rents.  Congress  after- 
wards passed  a  joint  resolution  reciting 
that  B  had  "heretofore"  filed  his  petition, 
etc.,  on  account  of  rents  alleged  to  be 
"due,"  and  that  the  court  had  dismissed 
the  "said"  petition  on  the  sole  ground  of 
an  alleged  technical  defect,  and  remanding 
"the  said  cause"  to  the  court  of  claims  for 
a  further  hearing,  upon  the  testimony  al- 
ready taken  "and  such  further  testimony 
as  either  party  might  take,"  and  ordering 
that  if,  on  such  further  hearing,  it  should 
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(3)  Transmission  of  Claims  by  Executive  Departments— {z)  In  General— 
Provision  is  made  by  several  statutes  for  the  transmission  of  claims  by  the  h<:ad 
of  executive  departments  to  the  court  of  claims  for  reports  or  adjudication.*" 
These  statutes,  although  passed  at  different  times,  are  all  parts  of  one  general 
system,  and  the  later  ones  do  not  repeal  those  first  enacted.^s  The  head  of  an 
executive  department  cannot  give  the  court  of  claims  jurisdiction  of  a  claim 
which  would  not  otherwise  be  cognizable  by  it,  by  transmitting  it  to  the  court 
of  claims.*^ 

(b)  Under  §  1063  of  Revised  Statutes.— Under  §  1063  of  the  Revised  Stat- 
utes any  claim  made  against  an  executive  department,  involving  disputed  facts 
or  controverted  questions  of  law,  where  the  amount  in  controversy  exceeds 
three  thousand  dollars,  or  where  the  decisions  will  affect  a  class  of  cases,  or 
furnish  a  precedent  for  the  future  action  of  any  executive  department_  in  the  ad- 
judgment of  a  class  of  cases,  without  regard  to  the  amount  involved  in  the  par- 
ticular case,  or  where  any  authority,  right,  privilege  or  exemption  is  claimed  or 
denied  under  the  constitution  of  the  United  Slates,"  may  be  transmitted  to  the 
court  of  claims  by  the  head  of  such  department  for  final  adjudication,  provided, 
it  is  not  barred  by  limitation,  and  is  one  of  which,  by  reason  of  its  subject  mat- 
ter and  character,  that  court  could  take  judicial  cognizance  at  the  voluntary 
suit   of  the  claimant.^ ^ 

(c)  Under  Bozvman  Act. — Any  claim  embraced  by  §  1063  of  the  Revised 
Statutes,  without  regard  to  its  amount,  and  whether  the  claimant  consents  or 
not,  may  be  transmitted  under  the  Bowman  act  to  the  court  of  claims  by  the 


appear  that  B  was  in  justice  and  equity 
entitled  to  the  rents  due  on  the  lease  the 
court  should  render  judgment  in  his  favor: 
Provided  that  no  money  should  be  paid 
h-im  from  the  treasury  until  after  he  had 
given  indemnity  against  any  demand 
which  might  be  set  up  by  the  heirs  of  A 
(the  original  lessor)  "under  or  by  virtue 
of  the  said  lease  or  contract."  Held,  that 
B  could  sue  in  the  court  of  claims  for  all 
the  rent  that  became  due  under  the  lease; 
and  that  the  fact  that,  after  the  remand, 
he  had  filed  his  second  petition  for  but  the 
same  rents  for  which  he  had  filed  his  first, 
did  not  so  exhaust  the  power  of  the  court 
under  the  joint  resolution  as  that  he 
could  not  file  a  third  one  for  additional 
rents;  even  though  they  were  rents  that 
were  due  when  he  filed  his  second  peti- 
tion and  such  as  he  might  have  included 
in  a  claim  in  it.  Cross  v.  United  Stat-es, 
14   Wall.   479,  20   L.    Rd.   721. 

47.  Statutes  providing  for  transmission 
of  claims. — United  States  v.  New  York, 
160   U.    S.   508,   61.'),   40  L.    Ed.    551. 

48.  Statutes  all  stand  together  as  one 
system. — United  States  v.  New  York,  160 
U.    S.    .598,   61.3,  40   L.    Ed.    551. 

Section  1063  of  the  Revised  Statutes,  the 
second  section  of  the  Bowman  act,  and 
twelfth  section  of  the  Tucker  act  may  be 
regarded  as  parts  of  one  general  system, 
covering  different  states  of  cases,  and 
standing  together  witlmut  conflict  in  any 
essential  particular.  United  States  v.  New 
York,  160  U.  S.   598,   613,  40  L.   Ed.  551. 

The  twelfth  section  of  the  Tucker  act 
should  be  construed  as  not  referring  to 
claims  which  an  executive  department, 
proceeding  under  §  1063  of  the  Revised 
Statutes,  seeks  to  liave  finally  adiudicated 
by  the  court  of  claims,  nor  to  claims  de- 


scribed in  that  section  in  respect  of  which 
the  department,  upon  its  own  motion,  and 
whether  the  claimant  consents  or  not,  de- 
sires from  that  court  a  report  under  the 
Bowman  act,  of  facts  and  law  for  its 
guidance  and  action.  It  refers  only  to 
claims  which  the  head  of  an  executive  de- 
partment, with  the  expressed  consent  of 
the  claimant,  may  send  to  the  court  of 
claims  in  order  to  obtain  a  report  of  facts 
and  law  which  the  department  may  regard 
as  only  advisory.  It  no  doubt  often  hap- 
pened that  the  head  of  a  department  did 
not  desire  action  by  the  court  of  claims  in 
relation  to  a  particular  claim,  but,  in  or- 
der to  meet  the  wishes  of  the  claimant, 
was  willing  to  have  a  finding  by  that  court 
which  was  not  followed  by  a  judgment, 
nor  by  any  report  for  the  guidance  and  ac- 
tion of  the  department.  United  States  v. 
New  York,  160  U.  S.  398,  613,  40  L.  Ed. 
551. 

49.  Submission  of  claim  not  properly 
cognizable. — Hart  v.  United  States,  118  U. 
S.  62,  30  L.  Ed.  96;  United  States  v.  Win- 
chester, etc.,  R.  Co.,  163  U.  S.  244,  41  L. 
Ed.   145. 

Thus  a  claim  of  a  person  whose  dis- 
loyalty during  the  war  bars  his  recovery 
under  the  act  of  March  2,  1867,  cannot  be 
made  cognizable  in  the  court  of  claims  by 
the  transmission  of  it  to  that  court  by  the 
secretary  of  war  for  determination.  Hart 
V.  United  States.  118  U.  S.  62,  30  L.  Ed.  96. 

A  war  claim  cannot  be  made  cognizable 
by  the  department's  act  in  sending  it  to 
court  of  claims.  United  States  v.  Win- 
chester, etc.,  R.  Co.,  163  U.  S.  244,  41  L. 
Ed.   145. 

50.  Under  §  1063  of  Revised  Statutes.— 
United  States  v.  New  York,  160  U.  S.  598, 
615,  40  L.   Ed.  551. 
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head  of  the  executive  department  in  which  it  is  pending,  for  a  report  to  such 
department  of  facts  and  conckisions  of  law  for  "its  guidance  and  action."5i 

(d)  Under  Tucker  Act. — Any  claim  embraced  by  §  1063  of  the  Revised  Stat- 
utes may,  in  the  discretion  of  the  executive  department  in  which  it  is  pending, 
and  v/ith  the  expressed  consent  of  the  plaintiff,  be  transmitted  to  the  court  of 
claims,  under  the  Tucker  act,  without  regard  to  the  amount  involved,  for  a  re- 
port, merely  advisory  in  its  character,  of  facts  or  conclusions  of  law.^^ 

(4)  Specific  Statutory  Remedies  as  Defeating  Jurisdiction. — An  act  provid- 
ing that  a  claim  may  be  adjusted  and  determined  by  the  secretary  of  the  interior, 
does  not  defeat  the  jurisdiction  of  the  court  of  claims  of  a  suit  by  the  claimant 
to  recover  the  amount  of  the  claim.^^ 

(5)  Compromise  or  Settlement  as  Defeating  Jurisdiction. — See  the  title  Com- 
PROMTSE  AND  Settlement,  vol.  3,  p.  992,  et  seq. 

(6)  Loyalty  of  Claimant. — The  acts  of  congress  giving  the  court  of  claims 
jurisdiction  of  claims  for  property  taken  or  destroyed  during  the  war  usually 
make  the  loyalty  of  the  claimant  a  jurisdictional  fact,^^  and  loyalty  is  not  dis- 
pensed 'vith,  for  the  purpose  of  suing  in  the  court  of  claims,  by  a  pardon  from 
the  president  for  all  offenses  committed  in  the  rebellion. s'' 

(7)  Repeal  of  Jurisdictional  Statute. — The  effect  of  the  passage  of  an  act 
repealing  a  statute  giving  the  court  of  claims  jurisdiction  is  to  take  away  the 
jurisdiction  of  the  court  to  proceed  further  in  those  cases  which  were  founded 
upon  the  act  thus  repealed,  and  it  is  within  the  power  of  congress  to  pass  such 


51.  Under  Bowman  act. — United  States 
V.  New  York,  160  U.  S.  598,  615.  40  L.  Ed. 
551. 

Right    to    render    final    judgment. — In 

every  case,  involving  a  claim  of  money, 
transmitted  b}'  the  head  of  an  executive 
department  to  the  court  of  claims  under 
the  Bowman  act,  a  final  judgment  or  de- 
cree may  be  rendered  when  it  appears  to 
the  satisfaction  of  the  court,  upon  the 
facts  established,  that  the  case  is  one  of 
which  the  court  at  the  tir^e  such  claim 
was  filed  in  the  department,  could  have 
taken  jurisdiction,  at  the  voluntary  suit  of 
the  claimant,  for  purposes  of  final  adjudi- 
cation. United  States  v.  New  York,  160  U. 
S.  598,  615,  40  L.  Ed.  551. 

52.  Under  Tucker  act. — United  States  v. 
New  York,  160  U.  S.  598,  615,  40  L.  Ed. 
551. 

Effect  of  findings  under  Tucker  act. — See 
post,  "Findings."  VII,  F,  3,  g. 

53.  Specific  remedies  as  defeating  juris- 
diction.— Smithmeyer  v.  United  States,  147 
U.  S.  342,  37_  L.  Ed.  196  (act  relating  to 
claim  of  architect  of  congressional  library 
for  the  plans).  Medbury  v.  United  States, 
173  U.   S.   492,   43   L.    Ed.   779. 

"The  act  of  October  2,  1888,  did  not  re- 
peal, either  expressly  or  by  implication, 
the  general  jurisdictional  act  of  the  court 
of  claims,  to  the  extent  of  this  case.  The 
purport  of  the  act  of  1888  seems  to  have 
been  to  provide  a  method  of  adjusting  the 
claim,  if  the  claimants  so  desired,  without 
a  suit.  The  claimants  had  a  right  to  the 
additional  method,  but  they  could  also 
waive  its  benefit.  The  general  jurisdiction 
of  the  court  of  claims  and  the  additional 
method  of  adjustment  can  both  of  them 
well  stand  together."  Smithmeyer  v. 
United  States,  147  U.  S.  342,  357,  37  L.  Ed. 
196. 


The  fact  that  in  the  act  of  June  6,  1880, 
providing  for  the  recovery  back  of 
the  excess  price  paid  for  land  upon  the 
assumption  that  it  is  within  the  lim- 
its of  a  railroad  land  grant,  where 
it  subsequently  turns  out  not  to  be  so  sit- 
uated, there  was  provision  that  the  secre- 
tary of  the  interior  shall  cause  such  excess 
to  be  repaid  to  the  purchaser,  did  not  de- 
feat the  jurisdiction  of  the  court  of  claims 
of  a  suit  brought  by  the  purchaser  for  the 
excess.  Medbury  v.  United  States,  173  U. 
S.  492,  43  L.   Ed.   779. 

Suits  to  recover  back  taxes  or  revenue 
paid.— See  ante,  "Recovery  Back  of  Taxes 
or    Revenue     Paid,"    VII,     F     2,    e      (1) 
(J),  bb.  .  .     ^  ^. 

54.  Necessity  for  claimant  to  have  been 
loyal.— Hart  v.  United  States.  118  U.  S. 
62,  30  L.  Ed.  96;  Austin  v.  United  States, 
155  U.   S.  417,  39  L.   Ed.  206. 

Where  an  act  of  congress  authorizing 
the  court  of  claims  to  decide  upon  the 
right  of  a  person  to  compensation  for 
property  taken  from  him  during  the  war, 
provides  that  it  must  appear  to  the  sat- 
isfaction of  the  court  that  neither  the 
claimant  nor  his  representatives  gave  any 
aid  or  comfort  to  the  rebellion,  and  that 
they  were  loyal  to  the  United  States 
throughout  the  war,  actual  loyalty  during 
that  time  is  a  jurisdictional  fact,  since  the 
consent  to  the  prosecution  of  the  suit  is 
given  upon  the  condition  that  that  fact  is 
established.  Austin  v.  United  States  155 
U.   S._417,  39  L.  Ed.  206. 

Claims  under  abandoned  and  captured 
property  act.— See  the  title  ABAN- 
DONED AND  CAPTURED  PROP- 
ERTY, vol.   1,  p.   1. 

55.  Pardon  as  dispensing  with  loyalty. 

Hart  V.  United  States,  118  U.  S.  62    30  L 
Ed.  96. 
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a  repealing  act,   as  it  has  authority  to  restrict  the  jurisdiction  of  the  court  of 
claims  at  will.^^ 

(8)  Concurrent  Jurisdiction  of  District  and  Circuit  Courts. — Prior  to  the  act 
of  March  3,  1887,  the  United  States  could  not  be  sued  except  in  the  court  of 
claims.^'  By  that  act  district  courts  are  given  concurrent  jurisdiction  with  the 
court  of  claims  where  the  amount  of  the  claim  does  not  exceed  one  thousand 
dollars,  and  the  circuit  courts  are  given  concurrent  jurisdiction  where  the  amount 
of  the  claim  exceeds  one  thousand  dollars  and  does  not  exceed  ten  thousand 
dollars.58  j^  jg  well  settled  that  this  provision  does  not  confer  upon  the  circuit 
and  district  courts  any  broader  jurisdiction  as  to  subject  matter  than  tlidt  which 
is  siven  to  the  court  of  claims.^^ 


56.  Repeal  of  jurisdictional  statute. — In 

re  Hall,  167  U.  S.  38,  42  L.  Ed.  69;  Chor- 
penning  v.  United  States,  94  U.  S.  397,  24 
L  Ed.  126.  See,  generally,  the  title  STAT- 
UTES. 

In  In  re  Hall,  167  U.  S.  38,  43,  42  L.  Ed. 
69,  it  was  said:  "In  this  case,  however, 
the  record  originally  before  us  showed 
that  the  petitioner  had  at  one  time  ob- 
tained a  judgment  for  over  a  thousand  dol- 
lars against  the  District  of  Columbia  upon 
a  cause  of  action  not  founded  upon  the 
act  of  congress  just  repealed.  This  judg- 
ment had  been  vacated.  We  do  not  inti- 
mate by  this  decision  that  the  court  of 
claims  would  not  have  jurisdiction  to  en- 
tertain and  grant  a  motion  on  the  part  of 
petitioner,  if  he  should  be  so  advised,  to 
reinstate  that  original  judgment.  That 
question  is  not  before  us,  and  we  allude 
to  it  simply  for  the  purpose  of  stating  that 
our  decision  herein  should  not  be  taken 
as  an  expression  of  opinion  adverse  to 
the  granting  of  a  motion  such  as  is  above 
mentioned." 

57.  Jurisdiction  of  court  of  claims  orig- 
inally exclusive. — Railway  Co.  v.  United 
States,  101  U.  S.  639.  641.  25  L.  Ed.  1074; 
Case  V.  Terrell,  11  Wall.  199,  201,  20  L.  Ed. 
134;  De  Groot  v.  United  States,  5  Wall. 
419,  18  L.  Ed.  700;  United  States  v.  Eck- 
ford,  6  Wall.  484.  18  L.  Ed.  920;  The  Siren, 
7  Wall.  152,  19  L.  Ed.  129;  The  Davis,  10 
Wall.  15,  19  L.  Ed._  875.  _ 

58.  Concurrent  jurisdiction  of  district 
and  circuit  courts. — United  States  v.  Jones, 
131  U.  S.  1,  16,  33  L.  Ed.  90;  United  States 
V.  Drew.  131  U.  S.  21,  33  L  Ed.  93;  United 
States  V.  Cornell  Steamboat  Co.,  202  U.  S. 
184,  50  L.  Ed.  987;  Dooley  v.  United  States. 
182  U.  S.  222,  45  L.  Ed.  1074;  Hill  v.  United 
States,  149  U.  S.  593,  37  L.  Ed.  862;  Bel- 
knap V.  Schild,  161  U.  S.  10,  17.  40  L.  Ed. 
599;  Bigby  v.  United  States,  188  U.  S.  400, 
47  L.  Ed.  519;  Hijo  v.  United  States,  194 
U.'S.  315,  48  L.  Ed.  994;  Chase  v.  United 
States,  155  U.  S.  489,  498,  39  L.  Ed.  234. 

Action  for  taking  private  property. — An 
action  against  the  United  States  for  com- 
pensation for  taking  the  property  of  an 
individual  for  public  purposes  may  be 
maintained  in  the  circuit  court  as  a  court 
of  claims.  United  States  v.  Lynah.  188  U. 
S.  445,  47  L.  Ed.  539.  See  ante,  "Claims 
for  Property  Taken  for  Public  Use,"  VII, 
F,  2,  e,  (1),  (f). 


Action   for   recovery    back    of   duties. — 

The  circuit  court,  as  a  court  of  claims,  has 
cognizance  of  actions  for  the  recovery 
back  of  duties  illegally  assessed  upon 
goods  imported  from  Porto  Rico.  Dooley 
V.  United  States,  182  U.  S.  222,  223,  45  L. 
Ed.    1074. 

Claims  for  sah^ge  of  government  prop- 
erty.— See  ante,  "Clairns  for  Salvage,"  VII, 
F,  2,  e,  (1),   (h). 

The  United  States  district  court  for 
Porto  Rico  has  jurisdiction  under  the  act 
of  March  3,  1887,  of  all  claims  against  the 
United  States  which  could  have  been 
maintained  in  any  district  or  circuit  courts 
of  the  United  States;  that  is,  it  has 
concurrent  jurisdiction  with  the  court  of 
claims  in  all  cases  where  any  circuit  or 
district  court  of  the  United  States  would 
have  concurrent  jurisdict'  ^  with  the  court 
of  claims.  Hijo  v.  United  States,  194  U. 
S.  315,  48  L.  Ed.  994. 

59.  Jurisdiction  of  subject  matter  same 
as  court  of  claims.— United  States  v.  Jones, 
131  U.  S.  1,  16.  33  L.  Ed.  90;  United  States 
V.  Drew,  131  U.  S.  21,  33  L.  Ed.  93;  Hill 
V.  United  States,  149  U.  S.  593,  37  L.  Ed. 
862;  Bigby  z>.  United  Statics,  188  U.  S. 
400.   47  L.   Ed.  519. 

"The  whole  effect  of  the  act  of  March  3, 
1887,  c.  359,  under  which  this  suit  was 
brought,  was  to  give  the  circuit  and  dis- 
trict courts  of  the  United  States  jurisdic- 
tion, concurrently  with  the  court  of  claims, 
of  suits  to  recover  damages  against  the 
United  States,  in  cases  not  sounding  in 
tort.  United  States  v.  Jones.  -iM  U.  S. 
1,  16,  18,  33  L.  Ed.  90."  Hill  :•.  United 
States.  149  U.  S.  593,  598,  37  L.  Ed.  862. 

Suit  to  compel  issuance  of  patent  for 
land. — -Neither  the  circuit  court  not  the 
district  court  can  entertain  jurisdiction  of 
a  suit  to  compel  the  issuance  of  a  patent 
for  public  lands,  as  the  subject  matter  of 
such  a  suit  would  not  be  cognizable  in  the 
court  of  claims.  United  States  v.  Jones, 
131  U.  S.  1,  16,  33  L.  Ed.  90;  United  States 
V.  Drew,  131  U.  S.  21,  33  L.  Ed.  93. 

Suit  for  personal  injuries. — The  United 
States  cannot  be  sued  in  the  circuit  court 
under  the  act  of  ^larch  3,  1887,  for  an  in- 
jury to  the  plaintiff's  person  due  to  the 
fall  of  an  elevator  in  one  of  its  public 
buildings.  Bigby  v.  United  States,  188  U. 
S.  400,  47  L.  Ed.  519. 
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3.  Procedure — a.  Parties — (1)  In  General. — A  suit  in  the  court  of  claims 
must  be  brought  by  one  who  has  a  real  interest  in  the  subject  matter,  and  a 
party  who  has  no  such  interest  cannot  invoke  its  jurisdiction. ^° 

(2)  Actions  for  Indian  Depredations. — In  an  action  for  depredations  by  in- 
dividual members  of  tribes  or  bands  of  Indians  in  amity  with  the  United  States, 
the  tribe  or  band  of  which  the  individuals  committing  the  depredation  are  mem- 
bers should,  if  known,  be  made  defendants;  but  if  they  are  not  known  the  United 
States  may  be  proceeded  against  alone.^^ 

b.  Pleadings — (1)  In  General. — The  court  of  claims  is  not  bound  by  special 
rules  of  pleading.  The  main  purpose  is  to  arrive  at  and  adjudicate  the  justice 
of  alleged  claims  against  the  United  States.^^  1^^^  forms  of  pleading  are  not  of 
so  strict  a  character  as  to  require  immaterial  omissions  to  be  held  fatal  to  the 
rendition  of  such  judgment  as  the  facts  demand.^^ 


60.  Parties. — Kellogg  v.  United  States,  7 
Wall.  361,  19  L.  Ed.  81.  See,  generally,  the 
title   PARTIES. 

An  officer  of  the  United  States,  under 
authority  of  congress,  made  a  contract 
with  D.  and  S.,  by  which  they  agreed  to 
furnish  bricks  to  the  government.  The 
contract  contained  a  clause  that  D.  and 
S.  should  not  sublet  or  assign  it.  D.  and 
■S.  having  abandoned  the  contract,  it  was 
taken  up,  with  the  consent  of  the  officer 
representing  the  government,  by  M.  and 
A.,  the  sureties  of  D.  and  S.  to  the  govern- 
ment for  its  performance.  M.  and  A.  then 
entered  into  a  contract  with  K.,  by  which 
he  undertook  to  perform  the  contract  and 
to  receive  payment  therefor  from  the 
United  States  at  the  contract  price,  and  to 
pay  over  to  M.  and  A.  a  certain  percentage 
of  the  amount  received,  M.  and  A.  consti- 
tuting him,  at  the  same  time,  their  attor- 
ney to  furnish  the  bricks  and  to  receive 
payment.  The  government,  desiring  to 
abandon  their  enterprise,  proposed  to  all 
parties  respectively  interested  on  account 
of  their  contract,  etc..  that  if  they  would 
cancel  it,  the  United  States  would  settle 
with  them  "on  the  principles  of  justice  and 
equity"  all  damages,  etc.,  incurred  by 
them.  Held,  that  K.  was  not  a  party  to, 
nor  interested  in  the  contract.  Kellogg  v. 
United  States,  7  Wall.  361,  19  L.  Ed.  81. 

Suits  by  assignees  of  claim. — See  the 
title   UNITED  STATES. 

61.  In  suits  for  Indian  depredations. — 
United  States  t'.  Martinez,  195  U.  S.  469. 
49  L.  Ed.  282;  United  States  v.  Gorham, 
165    U.    S.    316,    42    L.    Ed.    779. 

"In  our  view,  the  act  provides  for  a  re- 
covery of  depredation  claims  in  two  classes 
of  cases:  The  one  where  the  persons, 
classes  of  persons,  tribe  or  tribes  or  band 
of  Indians  cannot  be  identified,  in  which 
event  the  United  States  may  be  held  lia- 
ble upon  proof  complying  with  other 
terms  of  the  act,  though  failing  to  identify 
the  particular  depredators;  the  other, 
where  the  persons  or  tribe  described  in 
the  act  can  be  identified,  in  which  event 
they  must  be  named  in  the  petition,  and 
the  judgment  will  go  against  the  United 
States  and  the  tribe  committing  the  wrong, 
to   be  satisfied  primarily  out  of  the  funds 


of    the    Indians."    United    States    v.    Mar- 
tinez,  195  U.  S.  469,  474,  49  L.   Ed.  282. 

Amendment  adding  tribe  as  defendant. — 
A  tribe  cannot  be  added  as  defendants  by 
an  amendment  offered  when  it  would  be 
too  late  to  file  an  original  petition.  United 
'  States  V.  Martinez,  195  U.  S.  469,  49  L.  Ed. 
282. 

62.  No  special  form  of  pleading. — Dis- 
trict of  Columbia  v.  Barnes,  197  U.  S.  146, 
154,  49  L.  Ed.  699;  United  States  v.  Burns, 
12  Wall.  246,  20  L.  Ed.  388;  United  States 
V.  Behan,  110  U.  S.  338,  28  L.  Ed.  168; 
District  of  Columbia  v.  Talty,  182  U.  S. 
510,  513.  45  L.  Ed.  1207;  Baird  v.  United 
States,  131  U.  S.  appx.  cvi,  21  L.  Ed. 
519.    See,  generally,  the  title  PLEADING. 

Necessity  of  pleading  statute  of  limita- 
tions.—See  the  title  LIMITATION  OF 
ACTIONS  AND  ADVERSE  POSSES- 
SION. 

63.  Immaterial  ommissions. — Wisconsin 
Cent.  R.  Co.  v.  United  States,  164  U.  S. 
190,  212.  41  L.  Ed.  399;  United  States  v. 
Burns,  12  Wall.  246,  20  L.  Ed.  388;  Clark 
V.  United  States,  95  U.  S.  539,  24  L.  Ed. 
518;  United  States  v.  Behan,  110  U.  S.  338, 
28  L.  Ed.  168;  United  States  v.  Carr,  132 
U.  S  644,  33  L.  Ed.  483. 

The  forms  of  pleading  in  the  court  of 
claims  do  not  preclude  a  claimant  from  re- 
covering what  is  justly  due  him  upon  the 
facts  stated  in  his  petition,  although  there 
be  no  count  in  the  petition  as  upon  an 
implied  contract.  Clark  v.  United  States, 
95   U.    S.    539,    24   L.    Ed.   518. 

Where  the-  claimant  sets  forth,  by  way 
of  petition,  a  plain  statement  of  the  facts 
without  technical  formality,  and  pravs  re- 
lief either  in  a  general  manner,  or  in  an  al- 
ternative or  cumulative  form,  the  court 
ought  not  to  hold  the  claimant  to  strict 
technical  rules  of  pleading,  but  should  give 
to  his  statement  a  liberal  interpretation, 
and  afford  him  such  relief  as  he  may  show 
himself  substantially  entitled  to  if  within 
the  fair  scope  of  the  claim  as  exhibited  by 
the  facts  set  forth  in  the  petition.  United 
States  V.  Behan.  110  U.  S.  338,  347,  28  L 
Ed.  168. 

Where  the  claimant  prays  jucigment  for 
damages  arising  from  loss  of  profits,  and 
also  prays  judgment  for  the  amount  of  his 
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(2)  Actions  for  Indian  Depredations. — In  an  action  for  Indian  depredations, 
the  petition  must  describe  as  near  as  may  be  the  band  or  tribe  of  which  the  in- 
dividuals committing  the  depredation  are  alleged  to  be  members."^^ 

c.  Evidence — (1)  Ordinary  Rules  of  Evidence  Govern. — Where  congress  has 
not  provided,  and  no  special  reasons  demand,  a  different  rule,  the  rules  of  evi- 
dence, as  found  in  the  common  law,  ought  to  govern  the  action  of  the  court  of 
claims.^-^ 

(2)  Burden  of  Proof — (a)  In  General. — In  the  court  of  claims,  as  at  com- 
mon law,  the  burden  of  proof  is  ordinarily  on  the  claimant.'^''^ 

(b)  Action  under  Abandoned  and  Captured  Property  Act. — In  a  proceeding  un- 
der the  captured  or  abandoned  property  act,  it  is  incumbent  on  the  claimant  to 
establish  by  sufficient  proof  that  the  property  captured  or  abandoned  came  into 
the  hands  of  a  treasury  agent ;  that  it  was  sold ;  that  the  proceeds  of  the  sale 
were  paid  into  the  treasury  of  the  United  States;  and  that  he  was  the  owner  of 
the  property,  and  entitled  to  the  proceeds  thereof.^^ 

d.  Limitation  of  Actions. — See  the  title  Limitation  of  Actions  and  Adverse 
Possession. 

e.  Issues. — Where  a  claim  is  referred  to  the  court  of  claims  with  directions 
to  inquire  to  its  merits,  the  determination  of  that  issue  embraces  all  questions, 
of  law  or  fact,  affecting  the  merits  of  the  claim.*^^ 


outlay  and  expenses  less  the  amount  real- 
ized from  the  sale  of  materials  on  hand, 
the  claim  for  profits,  if  not  sustained  by 
proof,  ought  not  to  preclude  a  recovery  of 
the  claim  for  losses  sustained  by  outlay 
and  expenses.  United  States  v.  Behan,  110 
U.    S.   338,   347,   28    L.    Ed.    168. 

64.  Pleading  in  suits  for  Indian  depreda- 
tions.— United  States  v.  ]\Iartinez,  195  U. 
S.   469,  49   L.    Ed.   282. 

It  is  the  purpose  of  the  act  to  require 
the  tribe  primarily  liable  for  the  injury  to 
be  brought  before  the  court,  when  they 
can  be  identified  for  the  purpose  of  judg-. 
ment.  United  States  z'.  ^lartinez,  195  U. 
S.   469,  49   L.   Ed.   282. 

65.  Evidence. — Moore  v.  United  States, 

91  U.  S.  270,  23  L.  Ed.  346.  See,  also, 
United  States  v.  Clark,  96  U.  S.  37,  24  L. 
Ed.  696.  See,  generally,  the  title  EVI- 
DENCE. 

The  claimants  cannot  be  deprived  of  rea- 
sonable compensation  for  work  because 
they  produce  only  expert  evidence  as  to 
th€  proper  amount  of  such  compensation. 
If  they  produce  the  best  evidence  which  is 
accessible  to  them,  and  it  enables  the  court 
to  arrive  at  a  proper  conclusion,  that  is 
sufficient.  Harvey  z\  United  States,  113  U. 
S.    243,   245,   28    L.    Ed.   987. 

Competency  of  interested  parties  as  wit- 
nesses.—See  the  title  WITNESSES. 

66.  Burden  of  proof  on  claimant. — 
United  States  v.  Ross,  92  U.  S.  281,  23  L. 
Ed.  707 

67.  Action  under  abondoned  and  cap- 
tured property  act. — United  States  v.  Ross, 

92  U.   S.  281.  23   L.   Ed.   707. 

Because  the  claimant's  propertv  was 
captured  and  sent  forward  by  a  mil'tary 
ofificer  and  there  is  an  unclaimed  fund  in 
the  treasury  derived  from  sales  of  prop- 
erty of  the  same  kind,  a  court  is  not  au- 
thorized to  conclude,  as  matter  of  law, 
that  the  property  was  delivered  by  that  of- 


ficer to  a  treasury  agent,  that  it  was  sold 
by  the  latter,  and  that  the  proceeds  were 
covered  into  the  treasury.  United  States 
V.  Ross,  92  U.  S.  281,  23  L.  Ed.  707. 

The  presumption  that  public  officers 
have  done  their  duty  does  not  supply  proof 
of  independent  and  substantive  facts. 
United  States  v.  Ross,  92  U.  S.  281,  23  L. 
Ed.  707. 

68.  Issues. — Oakes  v.  United  States,  174 
U.   S.   778,   786,   43   L.  Ed.   1169. 

The  act  of  congress  of  July  28,  1892.  c. 
313,  conferred  jurisdiction  on  the  court  of 
claims  "to  hear  and  determine  what  are 
the  just  rights  in  law"  of  the  claimant,  as 
the  daughter  and  heir  at  law  of  Hugh  Worth  - 
ington,  to  compensation  for  the  value  of 
his  interest  in  the  steamboat  Eastport,  al- 
leged to  have  been  taken  by  the  United 
States  in  1862,  and  converted  into  a  gun- 
boat; and  authorized  and  directed  that 
court,  upon  her  petition,  "to  inquire  into 
the  merits  of  said  claim,  and  if  on  a  full 
hearing  the  court  shall  find  that  said  claim 
is  just,"  to  render  judgment  in  her  favor 
and  against  the  United  States  for  whatever 
sum  shall  be  found  due.  It  was  held  that 
under  this  act,  the  question  whether  "said 
claim  is  just"  is  the  same  as  the  question 
"what  are  the  just  rights  in  law"  of  the 
claimant  as  Worthington's  daughter  and 
heir;  and  this  necessarily  depended  upon 
the  question  what  had  been  his  legal  right 
to  compensation  from  the  United  States 
for  the  value  of  his  interest  in  the  vessel; 
that  the  act  neither  recognizes  the  claim 
as  a  valid  one,  nor  undertook  to  pass  upon 
its  validity;  but  simply  empowered  the 
court  of  claims  to  hear  and  determine 
whether  the  claim  is  valid  or  invalid;  and 
that  the  determination  of  that  issue  em- 
braced not  only  the  questions  whether  the 
claimant  was  the  daughter  and  heir  at  law 
of  Worthington,  whether  he  was  a  loyal 
citizen   of   the    United   States,   whether   he 
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f.  Variance. — The  allegations  and  proofs  must  so  far  correspond  as  that  the 
latter  shall  not  wholly  depart  from  the  case  made  in  the  petition  and  introduce 
demands  which  the  government  had  no  notice  to  meet.^'-^ 

g.  Findings. — The  court  of  claims  may  be  asked  by  either  party  to  state 
whether  a  particular  item  of  charge  or  of  damage  is  included  in  its  finding,  and, 
if  so,  to  what  amount  ;'^<^  but  it  is  not  required  to  set  forth  the  elements  of  the 
calculation  by  which  it  arrives  at  its  final  result."^  A  finding  of  fact  and  law 
made  at  the  request  of  a  head  of  a  department,  with  the  consent  of  the  claimant, 
and  transmitted  to  such  department,  is  not  a  judgment,  and  is  not  enforceable 
by  any  process  of  execution  issuing  from  the  court,  nor  is  it  made,  by  the  statute, 
the  final  and  indisputable  basis  of  action  either  by  the  department  or  by  con- 
gressJ2 

h.  Reference. — The  court  of  claims  may  refer  complicated  accounts  to  a  com- 
missioner for  determination  and  render  judgment  on  his  reportJ^ 

i.  Rides  of  Decision. — In  the  construction  and  enforcement  of  contracts,  the 
court  of  claims  is  bound  to  apply  the  ordinary  principles  which  govern  such 
contracts  between  individuals.'^'* 

j.  Judgment — (1)  In  General."'^ — An  act  referring  a  claim  to  the  court  of 
claims  for  adjudication  according  to  law,  gives  power  to  render  a  final  judg- 
ment, which  is  not  subject  to  revision  by  congress.'^    In  rendering  judgment,  the 


was  the  owner  of  three-fifths  of  the  East- 
port,  and  whether  the  vessel  was  taken 
and  aoolied  to  the  use  of  the  United  States, 
but  all  other  questions,  of  law  or  of  fact, 
affecting  the  merits  of  the  claim.  Oakes  v. 
United  States,  174  U.  S.  778,  785,  43  L.  Ed. 
1169. 

Suits  by  Indian  tribes  under  special  act 
of  congress. — See  ante,  "Claims  by  Indian 
Tribes,"  VII,  F,  2,  e,   (2),   (f). 

69.  Variance. — Baird  v.  United  States, 
131  U.  S.  appx.  cvi,  21  L.  Ed.  519.  See, 
generally,   the   title  VARIANCE. 

The  rule  of  correspondence  to  this  ex- 
tent is  vital  to  the  substance  of  the  pro- 
ceedings, and  it  is  necessary  to  give  to  the 
United  States  the  benefit  of  the  principle 
of  res  judicata  in  cases  where  they  ought 
to  have  the  protection  which  it  affords. 
Baird  v.  United  States,  131  U.  S.  appx. 
cvi,  21   L.    Ed.   519. 

70.  Right  of  parties  to  findings. — United 
States  V.  Smith,  94  U.  S.  214,  24  L.  Ed.  115. 

71.  Setting  forth  elements  of  calcula- 
tion in  suit  for  damages. — United  States  v. 
Smith,  94  U.  S.  214,  24  L.  Ed.  115. 

Necessity,  sufficiency  and  effect  of  find- 
ings on  appeal. — See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  512,  et  seq. 

72.  Effect  of  finding  under  Tucker  act. — 
In  re  Sanborn,  148  U.  S.  222,  226,  37  L. 
Ed.  429. 

73.  Reference. — Intermingled  Cotton 
Cases,  92  U.  S.  651,  23  L.  Ed.  756.  See. 
generally,    the    title    REFERENCE. 

While  the  court  of  claims  cannot  dele- 
gate its  judicial  powers,  and  must  itself 
hear  and  determine  all  causes  which  come 
before  it  for  adjudication,  no  reason  ex- 
ists why  it  may  not  use  such  machinery 
as  courts  of  more  general  jurisdiction  are 
accustomed  to  employ  under  similar  cir- 
cumstances to  aid  in  their  investigation. 
Intermingled  Cotton  Cases,  92  U.  S.  651, 
23  L.  Ed.  756. 


Where  that  court  in  certain  cases  before 
it,  in  which  complicated  accounts  and  facts 
were  to  be  passed  upon,  referred  them  to  a 
special  commissioner  to  state  the  accounts, 
marshal  the  assets,  and  adjust  the  losses, 
"so  that  equal  and  exact  justice  should  be 
done  to  all;"  and  upon  consideration  of  his 
report,  and  after  due  deliberation,  ap- 
proved it,  held,  that  the  judgments  as  ren- 
dered are  the  result  of  the  deliberation  of 
the  court,  and  not  that  of  the  commis- 
sioner alone.  Intermingled  Cotton  Cases, 
92    U.    S.    651,   23    L.    Ed.   756. 

74.  Smoot's  Case,  15  Wall.  36,  21  L.  Ed. 
107. 

The  efforts  to  construe  contracts  made 
with  the  government  by  appeals  to  its 
power,  its  magnanimity,  and  generosity, 
should  be  presented  to  congress  alone. 
The  jurisdiction  of  the  court  of  claims  is 
of  contracts  express  or  implied.  Smoot's 
Case,  15  Wall.  36,  21  L.  Ed.  107;  United 
States  V.  Spicer.  15  Wall.  51,  21  L.  Ed.  111. 

Allowance  of  interest.— See  the  title  IN- 
TEREST. 

75.  Effect  of  payment  of  judgment. — 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

Pro  forma  judgment  for  purpose  of  ap- 
peal.—See  the  title  APPEAL  AND  ER- 
ROR, vol.   1,   p.  927. 

76.  Power  to  render  final  judgment. — 
The  act  of  congress  referring  to  the  court 
of  claims,  claims  for  property  seized  by 
General  Johnson  of  the  Utah  Expedition 
for  adjudications  according  to  law,  gave  to 
the  court  of  claims  jurisdiction  to  render 
final  judgment  which  was  not  subject  to 
revision  at  the  discretion  of  congress.  The 
force  of  the  phrase  "for  adjudications  ac- 
cording to  law"  cannot  be  satisfied  by 
anything  less  than  a  formal  regulation  and 
final  juagment  of  the  judicial  tribunal,  to 
which  the  matter  is  submitted,  acting  upon 
the    acknowledged    principles    of    law    ap- 


1048 


COURTS. 


court  of  claims  must  be  guided  by  the  facts  as  shown  by  the  evidence.''"''  The 
United  States  cannot  deduct  a  claim  owing  to  them  by  a  judgment  creditor  from 
the  amount  of  the  judgment  recovered  by  him  in  the  court  of  claimsJ^ 

(2)  Actions  for  Indian  Depredations. — Where  it  is  proved  that  the  claimants' 
property  was  destroyed  by  Indians  belonging  to  a  band  or  tribe  in  amity  with 
the  United  States,  but  the  claimant  is  unable  to  identify  the  band  or  tribe  which 
caused  the  loss,  judgment  may  be  rendered  against  the  United  States  alone/ ^ 

k.  New  Trials. — See  the  title  New  Trials. 

G.    Court  of  Private  Land  Claims. — See  the  title  Public  Lands. 

H.  Courts  Established  by  Continental  Congress. — Under  the  Confedera- 
tion, congress  could  establish  courts  of  appeals  in  prize  cases,  whose  decrees 
were  conclusive, ^o  and  also  authorize  them  to  revise  and  correct  the  sentences 
of  the  state  courts  of  admiralty. ^^ 

I.  Provisional  Courts  Established  by  Military  Authorities. — The  presi- 
dent may  establish  provisional  courts  in  territory  occupied  by  the  military 
forces.^2     /^nd  congress  may  provide  for  the  transfer  of  causes  pending  therein. 


plicable  to  the  circumstances  of  the  case. 
United  States  v.  Irwin,  127  U.  S.  125,  32  L. 
Ed.  99. 

77.  Judgment  for  claimant  of  inter- 
mingled cotton. — The  court  of  claims 
found  that  cotton  in  large  quantities  cap- 
tured from  the  respective  owners  thereof 
in  Mississippi  by  the  military  forces  of 
the  United  States  was  subsequently  inter- 
mingled and  stored  in  a  common  mass, 
and  then  sent  forward  and  sold  by  the 
treasury  agents  in  the  same  intermingled 
condition,  and  the  proceeds  thereof  paid 
into  the  treasury  as  a  common  fund;  that 
court  further  found  as  a  fact  that  the  cot- 
ton of  each  of  the  claimants  in  these  suits 
contributed  to  and  formed  a  part  of  the 
mass  so  intermingled  and  sold.  Having 
ascertained  the  amount  of  that  fund 
remaining  in  the  treasury  after  de- 
ducting payments  theretofore  made  to 
other  claimants,  the  number  of  bales 
sold  to  create  the  fund  for  which 
payment  had  not  already  been  made, 
and  the  number  of  bales  contributed 
by  each  of  the  plaintiffs  to  the  common 
mass,  the  court  thereupon  gave  judgment 
in  favor  of  the  plaintiff  in  each  case  for  a 
sum  which  bore  the  same  proportion  to 
the  whole  fund  still  on  hand  that  the  nuin- 
ber  of  his  bales  did  to  the  whole  number 
then  represented  by  the  fund.  Held,  that 
the  judgment  was  proper.  Intermingled 
Cotton  Cases,  92  U.  S.  651,  23  L.   Ed.  756. 

78.  Deduction  of  claim  from  judgment. 
—United  States  v.  O'Grady,  22  Wall.  641, 
22  L.   Ed.  772. 

When  the  government  means  to  set  up 
any  counterclaim  to  the  claims  of  a  party 
suing  in  the  court  of  claims,  as  ex.  gr., 
when  on  a  suit  under  the  Captured  and 
Abandoned  Property  Act,  to  recover  the 
proceeds  of  cotton  sold  under  that  act,  it 
means  to  set  vip  a  tax,  such  as  what  is 
known  as  the  "cotton  tax,"  it  must  plead 
that  tax  by  way  of  set-off  or  counterclaim 
to  the  suit,  as  is  contemplated  by  the  act 
of  March  3d.  1863;  or  move  for  a  new 
trial,  under  the  provisions  of  the  act  of 
June  25th,  1868.    It  cannot,  after  judgment 


has  been  given  for  the  amount  claimed  by 
the  petitioner,  irrespective  of  such  coun- 
terclaim, and  without  any  motion  for  a  new 
trial  having  been  made,  set  up  and  de- 
duct at  the  treasury  the  counterclaim  when 
the  amount  awarded  by  the  decree  of  the 
court  is  asked  for  there.  United  States  v. 
O'Grady,   22    Wall.    641.   22    L.    Ed.   772. 

79.  Judgment  under  Indian  depredation 
act. — United  States  v.  Gorham,  165  U.  S. 
316,    322,   42    L.    Ed.   779. 

80.  Courts  established  by  continental 
congress. — Penhallow  v.  Doane,  3  Dall.  54, 
1  L.  Ed.  507. 

81.  United  States  v.  Peters,  5  Cranch 
115.  3  L.  Ed.  53;  Penhallow  v.  Doane,  3 
Dall.  54,  1  L.  Ed.  507;  Jennings  v.  Carson, 
4  Cranch  2,  2  L.  Ed.   531. 

82.  Power  to  establish  provisional 
courts. — The  Grapeshot,  9  Wall.  129,  19  L. 
Ed.  651;  Leitensdorfer  v.  Webb,  20  How. 
176,  15  L.  Ed.  891;  Edwards  v.  Tanneret. 
12  Wall.  446,  20  L.  Ed.  415.  See,  gener- 
ally, the  title  MILITARY  LAW. 

When,  during  the  late  civil  war,  por- 
tions of  the  insurgent  territory  were  oc- 
cupied by  the  national  forces,  it  was  within 
the  constitutional  authority  of  the  presi- 
dent, as  commander  in  chief,  to  establish 
therein  provisional  courts  for  the  hearing 
and  determination  of  all  causes  arising 
under  the  laws  of  the  state  or  of  the  United 
States,  and  the  provisional  court  for  the 
state  of  Louisiana,  organized  under  the 
proclamation  of  October  20th,  1862,  was, 
therefore,  rightfully  authorized  to  exer- 
cise such  jurisdiction.  The  Grapeshot,  9 
Wall.   129,   19   L.    Ed.   651. 

When  New  Mexico  was  conquered  by 
the  United  States,  the  executive  authority 
of  the  United  States  properly  established  a 
provisional  government,  which  ordained 
laws  and  instituted  a  judicial  system;  all  of 
which  continued  in  force  after  the  termina- 
tion of  the  war,  and  until  modified  by  the 
direct  legislation  of  congress,  or  by  the 
territorial  government  established  by  its 
authoritv.  Leitensdorfer  v.  Webb,  20  How. 
176,   15  L.  Ed.  891. 
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upon  the  dissolution  of  such  court,  to  the  proper  federal^'  or  territorial  court.S'* 
No  case,  however,  can  be  transferred  to  the  federal  court  which  could  not  have 
been  originally  brought  therein. ^^ 

J.  State  Laws  as  Rules  of  Decision  in  Federal  Courts — 1.  Statutory 
Provision. — By  §  34  of  the  judiciary  act  of  September  24,  1789,  c.  20  (1  Stat. 
92),  carried  forward  into  §  721  of  the  Revised  Statutes,  it  is  provided  that  the 
laws  of  the  several  states  except  where  the  constitution,  treaties  or  laws  of  the 
United  States  might  otherwise  require  or  provide,  should  be  regarded  as  rules 
of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States  in  cases 
where  they  apply. ^*^ 

2.  Reason  of  Rule. — As  the  law  of  the  respective  state  courts  had  been 
adopted  in  order  to  accomplish  substantial  justice,  according  to  the  peculiar  and 
local  circumstances  of  each  state,  and  as  the  people  were  content  under  the 
operation   of   those   municipal   regulations,   it   was   natural    to   presume,   that   by 


83.  Transfer  from  provisional  to  federal 

courts.— The  Grapeshot,  9  Wall.  129,  19 
L.  Ed.  651;  Edwards  v.  Tamneret,  12  Wall. 
446,  20  L.  Ed.  415;  Burke  v.  Miltenberger, 
19  Wall.  519,  22  L-  Ed.  158. 

When,  upon  the  close  of  the  war,  and  the 
consequent  dissolution  of  the  court  thus 
established,  congress,  in  the  exercise  of  its 
general  authority  in  relation  to  the  na- 
tional courts,  directed  that  causes  pending 
in  the  provisional  courts,  and  judgments, 
orders,  and  decrees  rendered  by  it,  which, 
under  ordinary  circumstances,  would  have 
been  proper  for  the  jurisdiction  of  the  cir- 
cuit court  of  the  United  States,  should  be 
transferred  to  that  court  and  have  effect 
as  if  originally  brought,  or  rendered 
therein,  a  decree  in  admiralty  rendered  in 
the  provisional  court,  as  upon  appeal  from 
the  district  court,  became  at  once,  upon 
transfer,  the  decree  of  the  circuit  court; 
and  an  appeal  was  properly  taken  from  it 
to  this  court.  The  Grapeshot,  9  Wall.  129, 
19  L.   Ed.   651. 

The  provisional  court  of  Louisiana,  es- 
tablished by  President  Lincoln  on  Octo- 
ber 20,  1862,  did  not  cease  to  exist  until 
July  28th,  1866,  when  congress  by  statute 
of  that  day  provided  for  the  transfer  of 
cases  pending  in  it,  and  of  its  judgments 
and  decrees,  to  the  proper  courts  of  the 
United  States.  Burke  v.  Miltenberger,  19 
Wall.   519.  22  L.   Ed.   158. 

84.  Transfer  from  provisional  to  terri- 
torial courts. — Leitensdorfer  v.  Webb,  20 
How.  176,   15  L.   Ed.  891. 

A  suit  brought  in  a  court  established  by 
the  provisional  government  was  properly 
transferred  to  a  court  created  by  the  act 
of  congress  establishing  the  territory  of 
New  Mexico,  the  jurisdiction  of  which 
was  fixed  by  a  territorial  statute.  Leitens- 
dorfer V.  Webb,  20  How.  176,  15  L.  Ed. 
891. 

85.  Transfer  to  federal  court  dependent 
on  whether  case  a  federal  one. — Edwards 
V.  Tanneret,  12  Wall.  446,  20  L.  Ed.  415. 

A  dismissal  of  a  case  for  want  of  juris- 
diction was  held  to  have  been  rightly 
made  from  the  circuit  court  of  Louisiana, 
as   being    a    proceeding   which,    under    the 


act  of  congress  of  July  28th,  1866,  was  to 
remain  in  the  district  court  of  the  United 
States  for  that  district;  the  case  being  one 
that  had  been  begun  in  the  "provisional 
court  of  Louisiana,"  on  pleadings  which 
showed  that  both  parties  were  citizens  of 
the  state  named.  The  jurisdiction  of  the 
circuit  court  was  held  not  to  have  been 
helped  by  a  suggestion  made  there  on 
transferring  the  case,  that  the  defendant 
was  an  alien;  the  fact  being  denied  in  the 
subsequent  pleadings,  and  no  proof  of  it 
in  any  way  made.  Edwards  v.  Tanneret, 
12  Wall.  446,  20  L.  Ed.  415. 

86.  Laws  of  states  rules  of  decision 
when  applicable. — Robinson  v.  Campbell, 
3  Wheat.  212,  221,  4  L.  Ed.  372;  Bucher  v. 
Cheshire  R  Co.,  125  U.  S.  555,  582,  31  L. 
Ed.  795;  Fenn  v.  Holme,  21  How.  481, 
485,  16  L.  Ed.  198;  Campbell  v.  Haverhill, 
155  U.  S.  610,  614,  39  L.  Ed.  280;  Metcalf 
V.  Watertown,  153  U.  S.  671,  673,  38  L. 
Ed.  861;  Balkan!  v.  Woodstock  Iron  Co., 
154  U.  S.  177,  187.  38  L.  Ed.  953;  Bauser- 
man  v.  Blunt,  147  U.  S.  647,  652,  37  L.  Ed. 
316;  Logan  v.  United  States,  144  U.  S. 
263,  300,  36  L.  Ed.  429;  Cooke  v.  Avery, 
147  U.  S.  375,  386,  37  L.  Ed.  209;  South 
Ottawa  V.  Perkins,  94  U.  S.  260,  267,  24  L. 
Ed.  154;  Railroad  Co.  v.  National  Bank, 
102  U.  S.  14,  52,  26  L.  Ed.  61;  Ex  parte 
Fisk,  113  U.  S.  713,  719,  28  L.  Ed.  1117; 
United  States  v.  Thompson,  98  U.  S.  486, 
490,  25  L.  Ed.  194;  Wayman  v.  Southard, 
10  Wheat.  1,  22,  6  L.  Ed.  253;  Baltimore, 
etc..  R.  Co.  V.  Joy,  173  U.  S.  226,  230,  43 
L.  Ed.  677. 

The  relation  in  which  the  United  States 
courts  stand  to  the  states  in  which  they 
respectively  sit  and  act  is  precisely  that 
of  their  own  courts;  especially  when  ad- 
judicating on  cases  where  state  lands  or 
state  statutes  come  under  adjudication. 
Where  the  United  States  courts  find  prin- 
ciples distinctly  settled  by  adjudications 
and  known  and  acted  upon  as  the  law  of 
the  land,  they  have  no  more  right  to  ques- 
tion them,  or  deviate  from  them,  than 
could  be  correctly  exercised  by  their  own 
tribunals.  Livingston  v.  Moore,  7  Pet 
469,    541,   8   L.    Ed.    751. 
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adopting  the  same  rule  for  the  federal  courts,  the  same  salutary  effect  would  be 
produced. ^'^ 

3.  Rule  Not  Dependent  on  Statute. — The  laws  of  the  states  would  be  re- 
garded as  rules  of  decision  in  courts  of  the  United  States  independent  of  the 
34th  section  of  the  judiciary  act.^^ 

4.  Rule  Compared  with  Rule  of  Stare  Decisis. — The  rule  of  the  34th  section 
of  the  judiciary  act  making  the  laws  of  the  states  rules  of  decision  in  trials  of  com- 
mon law  has  grown  up  and  been  held  with  constant  reference  to  the  rule  of  stare 
decisis,  and  it  is  only  so  far  and  in  such  case  that  this  latter  rule  can  operate 
that  the  other  has  any  effect. ^^ 

5.  In  What  Proceedings  State  Laws  Apply — a.  "Trials  at  Common  Lazv" 
—  (1)  In  General. — The  act  of  congress  making  the  state  laws  applicable  to 
proceedings  in  the  federal  courts  provides  that  they  shall  be  applicable  as  rules 
of  decision  in  trials  at  common  law.^*^ 

(2)  Meaning  of  Phrase  "Trials  at  Common  Lazv." — The  phrase  "trials  at 
common  law"  presents  to  the  mind  the  idea  of  litigation  in  court  and  the  laws 
of  the  state  do  not  apply  to  proceedings  subsequent  to  the  judgment,  such  as 
proceedings  to  enforce  the  judgment  by  execution. ^^ 

b.  Proceedings  in  Admiralty. — The  act  of  congress  making  the  state  laws  rules 
of  decision  in  the  federal  courts  in  trials  at  common  law  are  not  applicable  to 
proceedings  in  admiralty. ^^  Thus  a  state  rule  of  decision  that  a  mortgage  takes 
precedence  of  a  lien  for  supplies  afterwards  furnished  to  a  vessel  in  her  home 


87.  Reasons  for  following  state  laws.^ 

Brown  v.  Van  Braam,  3  Dall.  344,  350,  1 
L.    Ed.   629. 

The  object  of  the  law  of  congress  was 
to  make  the  rules  of  decision  of  the 
courts  of  the  United  States  the  same  with 
those  of  the  states;  taking  care  to  pre- 
serve the  rights  of  the  United  States,  by 
the  exceptions  contained  in  the  section 
of  the  judiciary  act;  justice  to  the  citizens 
of  the  United  States  required  this  to  be 
done;  and  the  natural  import  of  the  words 
used  in  the  act  of  congress,  includes  the 
laws  in  relation  to  evidence,  as  well  as 
the  laws  in  relation  to  property.  McNiel 
V.  Holbrook,  12  Pet.  84,  9  L.  Ed.  1009. 

&8.  Rule  not  dependent  on  statute. — 
Bank  v.  Dudley,  2  Pet.  492,  7  L.   Ed.   4'.)fi. 

89  Compared  with  rule  of  stare  decisis. 
—Carroll  v.  Carroll,  16  How.  275.  286,  14 
L  Ed.  936.  See,  generally,  the  title 
STARE  DECISIS. 

90.  Trials  at  common  law. — Rev.  Stat. 
sec.  721;  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555,  31  L.  Ed.  795;  Wayman  v. 
Southard,  10  Wheat.  1,  25,  6  L.  Ed.  253; 
Wright  V.  Bales,  2  Black  535,  537,  17  L. 
Ed.   264. 

91.  Meaning  of  "trials  at  common  law." 
—Wayman  v.  Southard,  10  Wheat.  1,  25, 
6  L.  Ed.  253;  Wright  v.  Bales,  2  Black 
535,   537,   17  L-   Ed.  264. 

The  word  "trials,"  means  matters  of 
controversy,  and  not  executions  and  the 
mode  of  executing  them.  Wright  v.  Bales, 
2  Black  535,  537,  17  L.  Ed.  264;  Wayman  v. 
Southard,  10  Wheat.  1,  6  L.  Ed.  253.  _ 

"This  section  has  never,  so  far  as  is  re- 
collected, received  a  construction  in  this 
court;  but  it  has.  we  believe,  been  gener- 
ally considered  by  gentlemen  of  the  pro- 


fession, as  furnishing  a  rule  to  guide  the 
court  in  the  formation  of  its  judgment; 
not  one  for  carrying  that  judgment  into 
execution.  It  is  'a  rule  of  decision,'  and 
the  proceedings  after  judgment  are  merely 
ministerial.  It  is,  too,  'a  rule  of  decision 
in  trials  at  common  law;'  a  phrase  which 
presents  clearly  to  the  mind  the  idea  of 
litigation  in  court,  and  could  never  occur 
to  a  person  intending  to  describe  an  ex- 
ecution, or  proceedings  after  judgment,  or 
the  effect  of  those  proceedings.  It  is  true, 
that  if,  after  the  service  of  an  execution, 
a  question  respecting  the  legality  of  the 
proceeding  should  be  brought  before  the 
court  by  a  regular  suit,  there  would  be  a 
trial  at  common  law;  and  it  may  be  said, 
that  the  case  provided  for  by  the  section 
would  then  occur,  and  that  the  law  of  the 
state  would  furnish  the  rule  for  its  deci- 
sion." Wayman  v.  Southard,  10  Wheat. 
1,  25,  6  L.  Ed.  253. 

The  words  "trials  at  common  law"  in 
the  later  statute  "are  to  receive  the  con- 
struction which  had  been  judicially  given 
to  the  same  words  in  the  earlier  statute 
relating  to  the  same  subject.  The  Abbots- 
ford,  98  U.  S.  440,  25  L.  Ed.  168;  United 
States  V.  Mooney,  116  U.  S.  104,  29  L.  Ed. 
550;  In  re  Louisville  Underwriters,  134  U. 
S.  488,  33  L.  Ed.  991."  Logan  v.  United 
States.  144  U.  S.  263,  301,  36  L.  Ed.  429. 

92.  Proceedings  in  admiralty. — Bucher 
V.  Cheshire  R.  Co.,  125  U.  S.  555,  31  L.  Ed. 
795;  The  J.  E.  Rumbell,  148  U.  S.  1.  17.  37 
L.  Ed.  345;  Workman  v.  New  York  City, 
179  U.  S.  552,  557,  45  L-  Ed.  314;  Steam- 
boat New  York  v.  Rea,  18  How.  223,  225, 
15  L.  Ed.  359;  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  32  L.  Ed. 
788:  Andrews  v.  Hovey,  124  U.  S.  694,  31 
L.  Ed.  557. 
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port,  under  a  statute  of  the  state,  does  not  govern  the  federal  courts  when  ex- 
ercising the  admiralty  and  maritime  jurisdiction. ^'^ 

c.  Proceedings  in  Equity.— State  laws  are  not  to  be  applied  by  the  United 
States  courts,  _  when  sitting  as  courts  in  equity,  as  rules  of  decision. ^^ 

d.  _/»  Criminal  Cases. — The  criminal  laws  of  the  states  are  not  applicable  to 
criminal  prosecutions  in  the  United  States  courts  by  the  virtue  of  the  act  of  con- 
gress making  the  state  laws  rules  of  decisions  in  trials  at  common  law  in  courts 
of  the  United  States.^^ 

6.  What  Are  'Xaws''  of  States.— The  "laws"  of  the  states  which  are  made 
rules  of  decision  in  the  federal  courts  embrace  the  rules  and  enactments  pro- 
mulgated by  the  legislature,  or  long  established  local  customs  having  the  force 
of  law.96  Ordinarily,  the  decisions  of  the  state  courts  are  not  to  be  regarded 
as  laws  of  the  state  within  the  meaning  of  the  act  of  congress. ^"^     But  where  a 


93.  Priority  of  mortgage  over  maritime 
lien.— The  J.  E.  Rumbell,  148  U.  S.  1,  17, 
37  L.  Ed.  345.  See,  generally,  the  title 
MARITIME  LIENS. 

94.  Proceedings  in  equity. — Bucher  v. 
Cheshire  R.  Co.,  125  U.  S.  555,  31  L.  Ed. 
795. 

Generally,  as  to  the  rule  of  decisions  in 
federal  courts  in  proceedings  in  equity, 
see  the  title  EQUITY. 

95.  Criminal  cases. — United  States  v. 
Reid,  12  How.  361.  13  L.  Ed.  1023;  Logan 
z\  United  States,  144  U.  S.  263,  301,  36  L. 
Ed.  429;  United  States  v.  Stafford,  154  U. 
S.  590,  31  L.  Ed.  117;  Bucher  v.  Cheshire, 
R.  Co.,  125  U.  S.  555,  582,  31  L.  Ed.  795; 
Tennessee  v.  Davis,  100  U.  S.  257,  298, 
25  L  Ed.  648;  Commonwealth  v.  Schaffer, 
4  Dall.  appx.  xxvi,  xxxi,  1  L.  Ed.  926. 

"Although  that  section  stood  between 
two  sections  clearly  applicable  to  criminal 
cases,  it  was  adjudged  by  this  court  at 
December  term,  1851,  upon  a  certificate 
of  division  of  opinion  in  the  circuit  court, 
directly  presenting  the  question,  that  the 
section  did  not  include  criminal  trials,  or 
leave  to  the  states  the  power  to  prescribe 
and  change  from  time  to  time  the  rules 
of  evidence  in  trials  in  the  courts  of  the 
United  States  for  offenses  against  the 
United  States."  Logan  v.  United  States, 
144  U.  S.  263,  300.  36  L.  Ed.  429,  citing 
United  States  v.  Reid,  12  How.  361,  13 
L.  Ed.  1023. 

State  rules  of  evidence  or  of  procedure, 
adopted  since  the  passage  of  the  act  of 
congress  organizing  the  federal  courts,  do 
not  apply  in  criminal  cases  where  the  in- 
dictment is  found  in  the  circuit  courts. 
Tennessee  v.  Davis,  100  U.  S.  257,  298,  25 
L.  Ed.  648. 

One  sentenced  to  imprisonment  and 
fine  for  violation  of  the  laws  of  the 
United  States  is  not  entitled  to  the 
benefits  of  the  state  laws  as  to  discharge 
upon  taking  the  oath  of  insolvency  as 
provided  by  the  state  laws.  United  States 
V.  Stafford,  154  U.  S.  590,  21  L.  Ed.  117; 
McNutt  V.  Bland,  2  How.  9,  11  L.  Ed. 
159. 

Although  in  ordinary  cases  it  would  be 
well  to  accommodate  the  practice  of  the 
United  States  courts  with  that  of  the 
state  in  the  trial  of  criminal  cases,  yet  the 


judiciary  of  the  United  States  should  not 
be  fettered  and  controlled  in  its  opera- 
tions by  a  strict  adherence  to  state  regu- 
lations and  practice.  United  States  v. 
The  Insurgents,  2  Dall.  335,  1  L  Ed 
404.     See  the  title  JURY. 

Evidence  in  criminal  cases. — See  post 
"Evidence,"  VII,  J,  13,  c,  (21). 

Qualification  and  impanelment  of  juries. 
—See  post,  "Juries,"  VII,  J,  13,  c,   (30) 

96.  Meaning  of  "laws."— Swift  v.  Tyson. 
16  Pet.  1,  10  L.  Ed.  865;  Railroad  Co.  v. 
National  Bank,  102  U.  S.  14,  29,  26  L 
Ed.  61;  Baltimore,  etc.,  R.  Co.  j/. 'Baugh! 
149  U.  S.  368,  371,  37  L.   Ed.  772. 

"In  all  the  various  cases  which  have 
hitherto  come  before  us  for  decision  this 
court  have  uniformly  supposed  that  the 
true  interpretation  of  the  thirty  fourth 
section  limited  its  application  to  state 
laws  strictly  local;  that  is  to  say,  to  the 
positive  statutes  of  the  state,  and  the 
construction  thereof  adopted  by  the  local 
tribunals,  and  to  rights  and  titles  to 
things  having  a  permanent  locality,  such 
as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intraterri- 
torial  in  their  nature  and  character " 
Railroad  Co.  v.  National  Bank,  102  U  S 
14,  29,  26  L.  Ed.  61;  Swift  v.  Tyson,  16 
Pet.  1,  10  L.  Ed.  865;  Baltimore,  etc, 
Co.  V.  Baugh,  149  U.  S.  368,  371,  37  L 
Ed.  772. 

97.  Decisions  of  state  courts  as  "laws." 
—Swift  V.  Tyson.  16  Pet.  1,  10  L.  Ed.  865; 
Railroad  Co.  v.  National  Bank,  102  U  S 
14,  29,  26  L.  Ed.  61;  Baltimore,  etc.,  R. 
Co.  V.  Baugh,  149  U.  S.  368,  371,  37  L.  Ed. 
772. 

In  Swift  V.  Tyson,  16  Pet.  1,  10  L.  Ed. 
865,  the  contention  was  that  this  court 
was  obliged  to  follow  the  decisions  of  the 
state  courts  in  all  cases  where  they  apply. 
But  this  court  said:  "In  order  to  main- 
tain the  argument,  it  is  essential,  there- 
fore, to  hold  that  the  word  'laws'  in  this 
section  includes  within  the  scope  of  its 
meaning  the  decisions  of  the  local  tribu- 
nals. In  the  ordinary  use  of  language  it 
will  hardly  be  contended  that  the  decisions 
of  courts  constitute  laws.  They  are,  at 
most,  only  evidence  of  what  the  laws  are, 
and  are  not  of  themselves  laws.  They 
are     often     re-examined,     reversed,     and 
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course  of  decisions,  whether  founded  upon  statutes  or  not,  have  become  rules 
of  property  as  laid  down  by  the  highest  courts  of  the  state,  they  are  to  be  treated 
as  laws  of  the  state  by  the  federal  courts.^^ 

7.  State  Laws  Interfering  with  or  Restricting  Federal  Jurisdiction. — 
See  ante,  "Power  of  States  to  Extend  or  Restrict  Jurisdiction,"  VII,  A,  4,  c. 

8.  Character  oe  Decisions  Which  Are  Binding  on  Federal  Courts — 
a.  Necessity  for  Decision  to  Be  on  Same  Point. — In  order  for  decisions  of  a  state 
to  be  binding  on  the  federal  courts,  they  must  be  on  the  same  point. ^^ 

b.  Variation  in  State  Decisions. — The  federal  courts  will  not  necessarily  fol- 
low decisions  which  may  prove  but  oscillations  in  the  course  of  the  judicial  set- 
tlement of  the  questions  involved.^ 

c.  Decision  of  Court  Other  than  One  of  Last  Resort. — A  decision  of  a  state 
court  other  than  the  one  of  last  resort  construing  a  state  statute,  which  decision 
was  appealed  from,  but  further  proceedings  prevented  by  accident,  is  not  binding 
on  the  federal  courts. ^ 

d.  Questions  Discussed,  hut  Not  Involved  or  Decided. — Upon  questions  dis- 
cussed in  the  opinion  of  the  state  court  and  not  necessary  to  the  judgment,  or 
not  considered  at  all,  the  case  cannot  be  regarded  as  a  decision  and  consequently 
is  not  binding  on  the  federal  courts.  There  must  have  been  an  application  of 
the  judicial  mind  to  the  precise  question  necessary  to  be  determined  to  fix  the 
rights  of  the  parties.-^ 

e.  Decision  Distinguishing  Earlier  Decisions. — Where  the  highest  court  of  a 
state  has  delivered  two  opinions  construing  a  state  statute,  both  must  be  con- 
sidered as  correct  interpretations  of  the  law,  and  it  is  not  the  province  of  the 
federal  courts  to  pronounce  one  more  decisive  than  the  other,  or  to  pronounce 
a  contradiction  between  them,  which  the  court  which  delivered  both  of  them 
declared  did  not  exist.'* 

f.  Decision  Rendered  by  Divided  Court. — The  fact  that  a  decision  of  the 
highest  state  court  as  to  the  conformity  of  a  state  law  with  the  state  constitu- 
tion was   rendered  by  a  divided  court,  although  the  division   was  a  close  one. 


qualified  by  the  courts  themselves,  when- 
ever they  are  found  to  be  either  defective, 
or  ill-founded,  or  otherwise  incorrect." 
Railroad  Co.  v.  National  Bank,  102  U.  S. 
14,  29,  26  L-  Ed.  61;  Baltimore,  etc.,  R.  Co. 
V.  Baugh,  149  U.  S.  368,  371,  37  L.  Ed.  772. 

98.  Decisions  constituting  rule  of  prop- 
erty.— Bucher  v.  Cheshire  R.  Co.,  125  U. 
S.  555,  31  L.  Ed.  795;  Olcott  v.  Bynum,  17 
Wall.  44,  21  L.  -Ed.  570;  Chicago  v.  Rob- 
bins,  2  Black  418,  17  L.  Ed.  298;  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  Ed.  359; 
Baltimore,  etc.,  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  Ed.  772;  Bacon  v.  North- 
western, etc.,  R.  Co.,  131  U.  S.  258,  33  L. 
Ed.  128.  See  post,  "Particular  Question 
or  Matters,"  VII,  J,  13,  c. 

99.  Decision  must  be  on  same  point. — 
Mutual  Assur.  Society  v.  Watts,  1  Wheat. 
279,  4  L.  Ed.  91;  Roberts  v.  Bolles,  101  U. 
S.  119,  120,  25  L.  Ed.  880.  See,  also,  Ober 
V.  Gallagher,  93  U.  S.  199,  207,  23  L.  Ed. 
829. 

1.  Variation  in  state  decisions. — Gelpcke 
V.  Dubuque,  1  Wall.  175,  176,  17  L.  Ed. 
520. 

2.  Decision  of  court  other  than  one  of 
last  resort. — Beals  v.  Hale,  4  How.  ;!7,  54, 
11   L.  Ed.  865. 

3.  Questions  discussed  but  not  decided. 
— St.   Louis,   etc.,   R.   Co.   v.   Terre    Haute, 


etc..  R.  Co.,  145  U.  S.  393,  403,  36  L.  Ed. 
738;  Carroll  v.  Carroll,  16  How.  275,  14 
L.  Ed.  936;  Central  R.,  etc.,  Co.  t'.  Wright, 
164  U.  S.  327,  41  L.  Ed.  454.  See,  also, 
Ober  V.  Gallagher,  93  U.  S.  199,  207,  23 
L.   Ed.  829. 

"If  the  construction  put  by  the  court  of 
a  state  upon  one  of  its  statutes  was  not  a 
matter  in  judgment,  if  it  might  have  been 
decided  either  way  without  affecting  any 
right  brought  into  question,  then,  ac- 
cording to  the  principles  of  the  common 
law,  an  opinion  on  such  a  question  is  not 
a  decision.  To  make  it  so,  there  inust 
have  been  an  application  of  the  judicial 
mind  to  the  precise  question  necessary  to 
be  determined  to  fix  the  rights  of  the 
parties  and  decide  to  whom  the  property 
in  contestation  belongs.  And  therefore 
this  court  and  other  courts  organized 
under  the  common  law,  has  never  held 
itself  bound  by  any  part  of  an  opinion,  in 
any  case,  which  was  not  needful  to  ihe 
ascertainment  of  the  right  or  title  in 
question  between  the  parties."  Carroll  v. 
Carroll,  16  How.  275,  280,  14  L.  Ed.  936; 
Pollock  V.  Farmers'  Loan,  etc.,  Co.,  l.')7 
U.   S.   429.   575,   39   L.   Ed.   759. 

4.  Decision  distinguishing  earlier  de- 
cision on  same  statute. — Cahen  v. 
Brewster,  203  U.  S.  543,  544,  51  L.  Ed. 
310. 
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does  not  prevent  the  opinion  of  the  majority  from  becoming  the  decision  of  the 
court,  and  as  such  conclusive  on  the  federal  courts.^ 

g.  Presumption  That  State  Decision  Embodies  Judgment  of  Court. — The  fed- 
eral courts  are  bound  to  presume  that  when  the  question  involved  in  a  decision 
of  the  highest  court  of  a  state  arose  in  the  state  court  it  was  thoroughly  consid- 
ered by  that  tribunal,  and  that  the  decision  rendered  embodies  its  deliberate 
judgment  thereon.^ 

h.  Decision  as  to  Construction  of  Statutes  Must  Present  Clear  Case  of  Con- 
struction.— In  order  for  state  decisions  to  be  binding  on  the  federal  courts  upon 
the  ground  that  they  construe  state  statutes,  they  must,  in  fact,  present  a  case 
of  statutory  construction,  and  must  not  be  confined  to  the  decision  of  questions, 
which  are,  in  effect,  questions  of  general  law." 

i.  Headnote  Not  Supported  by  Opinion. — Where  the  headnote  of  a  case  de- 
cided by  the  highest  court  of  the  state  is  supported  by  the  opinion  of  only  one 
of  the  three  judges,  the  other  two  merely  concurring  in  the  result,  the  headnote 
is  not  binding  on  the  federal  courts  as  a  rule  of  decision.^ 

j.  Decision  of  Recently  Admitted  State  as  Binding  on  Appeal  from  Territory. 
— The  decision  of  the  highest  court  of  the  state  upon  a  questipn  upon  which 
the  local  decisions  are  entitled  to  controlling  effect  in  the  federal  courts,  is  bind- 
ing on  the  supreme  court  of  the  United  States  on  appeal  from  the  highest  court 
of  the  territory,  the  territory  having  been  subsequently  admitted  as  a  state. ^ 

9.  Right  of  Federal  Court  to  Exercise  Independent  Judgment — a.  In 
Absence  of  Decision  by  State  Court — (1)  hi  General. — If  the  state  courts  have 
not  passed  upon  a  question  on  which  their  decision  would  be  binding  upon  the 
federal  courts  the  latter  properly  claim  the  right  to  adopt  their  own  interpreta- 
tion of  the  law  applicable  to  the  case.^*^     Thus  the  federal  courts  in  interpreting 


5.  Decision   rendered  by  divided  court. 

—Williams    v.    Eggleston,    170    U.    S.    304, 
311,  43  L.  Ed.  1047. 

6.  Presumption  that  state  decision  em- 
bodies deliberate  judgment  of  state  court. 
—Cross  V.  Allen,  141  U.  S.  528,  538,  35  L. 
Ed.  843  (wherein  a  contention  that  the 
federal  court  was  not  bound  by  the  state 
decisions,  because  they  were  rendered  on 
the  mistaken  assumption  that  the  question 
involved  had  been  previously  decided  the 
same  way,  by  the  highest  state  court,  was 
declared  to  be  without  merit);  Cahen 
V.  Brewster,  203  U.  S.  543,  544,  51  L.  Ed. 
310;  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
194,  219,  41  L.  Ed.  683;  American  Express 
Co.  z'.  Indiana,  165  U.  S.  255,  41  L.  Ed. 
707. 

"It  is  suggested  that  the  decision  of  the 
supreme  court  of  Ohio  should  not  be 
fi/llowed  because  the  case  in  which  it  was 
announced  did  not  involve  a  genuine  con- 
troversy but  was  prepared  for  the  purpose 
of  obtaining  an  adjudication,  and,  under 
the  circumstances,  ought  not  to  have  been 
considered  by  that  court.  But  it  was  for 
that  tribunal  to  pass  on  this  question,  and, 
as  it  entertained  jurisdiction  and  delivered 
a  considered  opinion  which  appears  in  the 
official  reports  of  the  court  as  its  judg- 
ment of  the  validity  of  the  Nichols  law 
under  the  constitution  of  the  state  of 
Ohio,  it  is  not  within  our  province  to 
review  its  determination  in  tliat  regard." 
Adams  Express  Co.  v.  Ohio,  1G5  U.  S.  194, 
219,  41  L.  E3.  683;  American  Express  Co. 
V.    Indiana,   165    U.    S.    255,   41    L.    Ed.    707. 

7.  Venice  z'.  Murdock,  92  U.  S.  494,  501, 


23  L.  Ed.  583;  Thompson  v.  Perrine,  103 
U.  S.  806,  817,  26  L.  Ed.  612;  Tulane  Ir- 
rig.  Dist.  V.  Shepard,  185  U.  S.  1,  11,  46 
L.  Ed.  773;  Genoa  v.  Woodruff,  92  U.  S. 
502,  23  L.  Ed.  586;  Banholzer  v.  New 
York  Life  Ins.  Co.,  178  U.  S.  402,  408,  44 
L.   Ed.  1124. 

The  question  as  to  the  construction  of 
a  statute  must  be  finally  at  rest  in  the 
state  courts  in  order  for  the  federal  courts 
to  be  bound  by  their  decisions.  Thompson 
V.  Perrine,  103  U.  S.  806,  817,  26  L.  Ed.  612. 

8.  Headnote  not  supported  by  opinion. 
—Central  R.,  etc.,  Co.  v.  Wright,  164  U. 
S.    327,    41    L.    Ed.    454. 

9.  Decision  of  recently  admitted  state 
as  binding  on  appeal  from  territory. — 
Stutsman  County  v.  Wallace,  142  U.  S. 
293,  35  L.  Ed.  1018. 

But  a  judgment  of  a  territorial  court, 
in  mere  matters  of  procedure,  is  not  sub- 
ject to  reversal,  because  of  decisions  made 
by  the  courts  of  the  state  in  subsequent 
cases  after  the  admission  of  the  territory 
into  the  Union  as  a  state,  while  the  former 
cases  were  pending  on  appeal  in  this  court. 
Ankeny  v.  Clark,  148  U.  S.  345,  354,  37  L. 
Ed.  475,  distinguishing  Stutsman  County 
V.  Wallace,   142  U.  S.  293,  35   L.  Ed.   1018. 

10.  State  law  not  settled. — Stanley 
County  V.  Coler,  190  U.  S.  437,  444,  47  L. 
Ed.  1126;  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359;  Sioux  City  Term.  R., 
etc.,  Co.  V.  Trust  Co.,  173  U.  S.  99,  107, 
43  L.  Ed.  628;  Nobles  v.  Georgia,  168  U. 
S.  398,  42  L.  Ed.  515;  Morley  ZK  Lake 
Shore,  etc.,  R.  Co.,  146  U.  S.  162,  36  L.  Ed. 
925;      Pleasant    Township    v.    ^tna    Life 
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a  state  statute  will  form  an  independent  judgment,  as  to  the  meaning  of  the 
state  law,  when  there  is  no  binding  construction  of  such  state  statute  by  the  court 
of  last  resort  of  the  state, ^^  but  only  when  the  case  imperatively  demands  it.^^ 
Where  a  point  is  first  raised  in  a  court  of  the  United  States  the  federal  court 
may  exercise  its  own  judgment,  even  though  before  the  decision  by  the  federal 
courts  is  rendered,  the  state  court  has  rendered  a  decision  the  other  way.^^ 


Ins.  Co.,  138  U.  S.  67,  73,  34  L.  Ed.  864; 
Aberdeen  Bank  v.  Chehalis  County,  166 
U.  S.  440,  41  L.  Ed.  1069;  Carroll  County 
V.  Smith,  111  U.  S.  5.56,  28  L.  Ed.  517; 
Scott  V.  Sandford,  19  How.  393,  563,  15  L. 
Ed.  691;  Great  Southern,  etc..  Hotel  Co. 
V.  Jones,  193  U.  S.  532,  544.  48  L.  Ed.  778; 
Brunswick  Term.  Co.  v.  National  Bank, 
192  U.  S.  386,  48  L.  Ed.  491;  Freeport 
Water  Co.  v.  Freeport  City,  180  U.  S. 
587.  45  L.  Ed.  679;  Danville  Water  Co. 
V.  Danville,  180   U.  S.   619,   45   L.   Ed.   696. 

"As,  however,  the  very  object  of  giving 
to  the  national  courts  jurisdiction  to  ad- 
minister the  laws  of  the  states  in  contro- 
versies between  citizens  of  different  states 
was  to  institute  independent  tribunals 
which  it  might  be  supposed  would  be  un- 
affected by  local  prejudices  and  sectional 
views,  it  would  be  a  dereliction  of  their 
duty  not  to  exercise  an  independent  judg- 
ment in  cases  not  foreclosed  by  previous 
adjudication."  Burgess  v.  Seligman,  107 
U.  S.  20,  34,  27  L.  Ed.  359;  Pleasant  Town- 
ship V.  .Etna  Life  Ins.  Co.,  138  U.  S.  67, 
73,  34  L.  Ed.  864. 

In  Carroll  County  v.  Smith,  111  U.  S. 
556,  28  L.  Ed.  517,  the  principal  question 
was  as  to  the  validity,  under  the  consti- 
tution of  Mississippi,  of  certain  proceed- 
ings taken  under  a  railroad  charter.  The 
supreme  court  of  that  state  having  passed 
on  the  question,  it  was  contended  that  its 
judgment  was  binding  on  the  courts  of 
the  United  States.  The  supreme  court, 
speaking  by  Mr.  Justice  Matthews,  said: 
"It  was  not  a  rule  previously  established, 
so  as  to  have  become  recognized  as  set- 
tled law,  and  which,  of  course,  all  parties 
to  transactions  afterwards  entered  into 
would  be  presumed  to  know  and  to  con- 
form to.  When,  therefore,  it  is  pre- 
sented for  application  by  the  courts  of 
the  United  States,  in  a  litigation  growing 
out  of  the  same  facts,  of  which  they  have 
jurisdiction  by  reason  of  the  citizenship 
of  the  parties,  the  plaintiff  has  a  right,  un- 
der the  constitution  of  the  United  States, 
to  the  independent  judgment  of  those 
courts,  to  determine  for  themselves  what 
is  the  law  of  the  state,  by  which  his  rights 
are  fixed  and  governed.  It  was  to  the 
very  end  that  the  constitution  granted  to 
citizens  of  one  state,  suing  in  another, 
the  choice  of  resorting  to  a  federal  tri- 
bunal." Great  Southern,  etc..  Hotel  Co. 
V.  Jones,  193  U.  S.  532,  544.  48  L.  Ed.  778; 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
Ed.  359. 

Question  left  open  by  state  court. — 
Where  the  opinion  of  the  highest  court  of 
a  state  contains  language  showing  that  the 
construction    of   a   charter    of   a   bank   in- 


volved in  the  case  was  intended  by  the 
court  to  be  left  open  for  review  in  later 
cases,  the  federal  courts  are  not  bound  by 
the  decision,  especially  where  the  cases 
in  the  federal  court  arose  prior  to  the  de- 
cision of  the  state  court.  Brunswick 
Term.  Co.  v.  National  Bank,  192  U.  S.  386, 
48  L.   Ed.  491. 

11.  When  federal  courts  will  exercise  in- 
dependent judgment. — Sioux  City  Term. 
R.,  etc.,  Co.  V.  Trust  Co.,  173  U.  S.  99,  107, 
43  L.  Ed.  628;  Nobles  v.  Georgia,  168  U. 
S.  398,  42  L.  Ed.  515;  Aberdeen  Bank  v. 
Chehalis  County,  166  U.  S.  440,  41  L.  Ed. 
1069;  Morley  v.  Lake  Shore,  etc.,  R.  Co., 
146  U.  S.  162,  36  L.  Ed.  925;  Pelton  v. 
National  Bank,  101  U.  S.  143,  144,  25  L. 
Ed.  901;  Sohn  v.  Waterson,  17  Wall.  596, 
21  L.  Ed.  737;  Coulter  v.  Louisville,  etc., 
R.  Co.,  196  U.  S.  599,  49  L.  Ed.  615;  Michi- 
gan Cent.  R.  Co.  v.  Powers,  201  U.  S. 
245.  291.  50  L.  Ed.  744. 

12.  Necessity  of  construction  must  be 
imperative. — Pelton  v.  National  Bank.  101 
U.  S.  143.  144,  25  L.  Ed.  901;  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  S.  245,  291, 
50  L.  Ed.  744;  Coulter  v.  Louisville,  etc., 
R.  Co.,  196  U.  S.  599,  49  L.  Ed.  615. 

"Undoubtedly  a  federal  court  has  the 
jurisdiction,  and  when  the  question  is 
properly  presented  it  may  often  become 
its  duty  to  pass  upon  an  alleged  conflict 
between  a  statute  and  the  state  constitu- 
tion, even  before  the  question  has  been 
considered  by  the  state  tribunals.  All  ob- 
jections to  the  validity  of  the  act,  whether 
springing  out  of  the  state  or  of  the  fed- 
eral constitution,  may  be  presented  in  a 
single  suit  and  call  for  consideration  and 
determination.  At  the  same  time  the 
federal  courts  will  be  reluctant  to  adjudge 
a  state  statute  to  be  in  conflict  with  the 
state  constitution  before  that  question  has 
been  considered  by  the  state  tribunals. 
Especially  is  this  true  when  the  statute  is 
one  affecting  the  revenues  of  the  state, 
and  therefore  of  general  public  interest. 
Coulter  V.  Louisville,  etc.,  R.  Co..  196  U.  S. 
599,  49  L.  Ed.  615.  And  this  reluctance 
becomes  more  imperative  when  the  stat- 
ute has  been  before  the  highest  court  of 
the  state  and  a  decision  rendered  upon  the 
assumption  that  it  is  valid,  and  this,  al- 
though the  direct  question  of  validity  was 
not  presented  nor  determined."  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  S.  245,  291, 
50   L.   Ed.   744. 

13.  Decision  by  state  court  pending  de- 
cision by  federal  court. — Pease  v.  Peck, 
18  How.  595.  599,  15  L.  Ed.  5^8;  Morgan 
V.  Curtenius.  20  How.  1.  15  L.  Ed.  823; 
Roberts  v.  Bolles,  101  U.  S.  119,  128,  25 
L.   Ed.  880. 
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(2)  Effect  of  Subsequent  Contrary  Decision  by  State  Court. — When  the  su- 
preme cotirt  of  the  United  States  has  first  decided  a  question  arising  under 
state  laws,  it  is  not  bound  to  surrender  its  convictions  c*i  account  of  a  contrary 
subsequent  decision  of  a  state  court,^^  though  they  will  usually  do  so  in  cases 
involving  property  rights  and  dependent  on  the  construction  of  local  statutes.^^ 

b.  Accrual  of  Rights  before  Decision  by  State  Court. — In  deciding  upon  rights 
which  have  accrued  under  a  state  statute  before  a  decision  by  the  highest  court 
of  the  state  construing  the  statute  is  rendered,  federal  courts  are  not  bound  by 
the  construction  given  to  the  statute  by  the  state  court. ^^ 

10.  Change  of  Decision  by  State  Court — a.  General  Rule. — As  a  general 
rule,  if  the  highest  judicial  tribunal  of  a  state  adopts  new  views  as  to  a  question 
upon  which  the  decision  is  controlling  on  the  federal  courts  and  reverses  its 
former  decisions,  the  federal  courts  will  follow  the  latest  settled  adjudications 
unless  contract  rights  have  accrued  under  the  prior  decisions  which  would  be 
impaired  by  the  change  of  view.-" 


14.  Effect  of  subsequent  contrary  decis- 
ion by  state  court. — Pease  v.  Peck,  18 
How.  595,  598,  15  L.  Ed.  518;  Rowan  v. 
Runnels,  5  How.  134,  139,  12  L.  Ed.  85; 
Roberts  v.  Bolles,  101  U.  S.  119,  128,  25  L. 
Ed.   880. 

"The  question  presented  in  the  present 
case  is  one  in  which  the  interests  of  citi- 
zens of  other  states  come  directly  in  con- 
flict with  those  of  the  citizens  of  Michi- 
gan. The  territorial  law  in  question  had 
been  received  and  acted  upon  for  thirty 
3'ears,  in  the  words  of  the  published  stat- 
ute. It  had  received  a  settled  construc- 
tion by  the  courts  of  the  United  States 
as  well  as  those  of  the  state.  It  had  en- 
tered as  an  element  into  the  contracts  and 
business  of  men.  On  a  sudden,  a  manu- 
script statute  differing  from  the  known 
public  law,  is  disinterred  from  the  lum- 
ber room  of  obsolete  documents;  a  new 
law  is  promulgated  by  judicial  construc- 
tion, which,  by  retroaction,  destroys  vested 
rights  of  property  of  citizens  of  other 
states,  while  it  protects  the  citizens  ol 
Michigan  from  the  payment  of  admitted 
debts.  We  think  that  such  a  case  pecu- 
liarly calls  upon  us  not  to  surrender  our 
clear  convictions  and  unbiassed  judgments 
to  the  authority  of  the  new  state  decision, 
and  to  render  a  judgment  in  favor  of  the 
plaintiff,  which  we  do  by  affirming  the 
judgment  of  the  circuit  court."  Pease 
ZK   Peck,   18   How.   595,   599,  15    L.   Ed.   518. 

15.  Cases  involving  property  rights  un- 
der local  statutes. — Roberts  7'.  Lewis,  153 
U.  S.  367,  38  L.  Ed.  747;  Supervisors  v. 
United  States,  18  Wall.  71,  82,  21  L.  Ed. 
771;  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed. 
402;  Suydam  v.  Williamson,  24  How. 
427,  16  L.  Ed.  742;  Leffingwell  v.  Warren, 
2   Black   599,  17   L.  Ed.   261. 

When  the  construction  of  a  state  law 
has  been  settled  by  a  series  of  decisions 
of  the  highest  court,  differently  from  that 
given  to  the  statute  by  an  earlier  decision 
of  this  court,  the  construction  given  by  the 
state  courts  will  be  adopted  by  us.  Super- 
visors V.  United  States,  18  Wall.  71,  82, 
21  L.  Ed.  771. 

16.  Where    rights    have    accrued    under 


statute   before   decision   by  state   court.^ 

Folsom  V.  Ninety  Six,  159  U.  S.  611,  40 
L.  Ed.  278;  Burgess  v.  Seligman,  107  U. 
S.  20,  27  L.  Ed.  359;  Stanley  County  v. 
Coler,  190  U.  S.  437,  445,  47  L.  Ed.  112G; 
Pleasant  Township  v.  Mtna.  Life  Ins.  Co., 
138  U.  S.  67,  34  L.  Ed.  864;  Great  South- 
ern, etc.,  Hotel  Co.  v.  Jones,  193  U.  S. 
532,  545,  48  L.  Ed.  778;  Anderson  v.  Santa 
Anna,  116  U.  S.  356,  29  L.  Ed.  633;  Bar- 
num  V.  Okolona,  148  U.  S.  393,  37  L.  Ed. 
495;  Julian  v.  Central  Trust  Co.,  193  U. 
S.  93,  103,  48  L.  Ed.  629;  Morgan  v. 
Curtenius,  20  How.  1,  15  L.  Ed.  823;  Flash 
V.  Conn,  109  U.  S.  371,  378,  27  L.  Ed.  966; 
Enfield  z'.  Jordon,  119  U.  S.  680,  30  L.  Ed. 
523;  Bolles  v.  Brimfield,  120  U.  S.  759,  30 
L.  Ed.  786;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  99,  37  L.  Ed.  93;  Cass 
County  V.  Johnston,  95  U.  S.  360,  24  L. 
Ed.  416;  Daviess  County  v.  Huidekoper, 
98  U.  S.  98,  25  L.  Ed.  112;  Douglass  v. 
Pike  County,  101  U.  S.  677,  25  L.  Ed.  968; 
Carroll  County  v.  Smith,  111  U.  S.  556, 
28  L.  Ed.  517;  Freeport  Water  Co.  v. 
Freeport  City,  180  U.  S.  587,  45  L.  Ed. 
679;  Danville  Water  Co.  v.  Danville,  180 
U.  S.  619,  45  L.  Ed.   696. 

"We  do  not  consider  ourselves  bound 
to  follow  the  decisions  of  the  state  court 
in  this  case.  When  the  transactions  in 
controversy  occurred,  and  when  the  case 
was  under  the  consideration  of  the  circuit 
court,  no  construction  of  the  statute  had 
been  given  by  the  state  tribunals  contrary 
to  that  given  by  the  circuit  court.  The 
federal  courts  have  an  independent  juris- 
diction in  the  administration  of  state  laws, 
co-ordinate  with,  and  not  subordinate  to] 
that  of  the  state  courts,  and  are  bound  to 
exercise  their  own  judgment  as  to  the 
meaning  and  effect  of  those  laws.  The 
existence  of  two  co-ordinate  jurisdictions 
in  the  same  territory  is  peculiar,  and  the 
results  would  be  anomalous  and  incon- 
venient but  for  the  exercise  of  mutual  re- 
spect and  deference."  Burgess  v.  Selig- 
man,  107   U.   S.  20.   33,   27   L.   Ed.   359. 

17.  Change  of  decision  by  state  court — 
In  general — Leffingwell  v.  Warren,  2 
Black    599,    603,    17    L.    Ed.    261;    United 
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b.  Where  Rights  Have  Accrued  under  Prior  Decisions. — Where  different  con- 
structions have  been  given  to  the  same  statute  at  different  times,  the  federal 
courts  have  never  felt  themselves  bound  to  follow  the  latest  decisions,  if  thereby 
contract  rights  which  have  accrued  under  earlier  rulings  will  be  injuriously 
affected. 1^     In  other  words,  while  the  federal  courts  will  always  feel  itself  bound 


States  V.  Morrison,  4  Pet.  124,  7  L.  Ed. 
804;  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed. 
402;  Fairfield  v.  Gallatin  County,  100  U. 
S.  47,  55,  25  L.  Ed.  544;  Balkani  v.  Wood- 
stock Iron  Co.,  154  U.  S.  177,  188,  38  L. 
Ed.  953;  Bauserman  v.  Blunt,  147  U.  S. 
647,  053,  37  L.  Ed.  316;  Wade  V.  Travis 
County,  174  U.  S.  499,  43  L.  Ed.  1060; 
Scott  V.  Sandford,  19  How.  393,  563,  15  L. 
Ed.  691. 

Change  of  decision  as  to  construction 
of  statute  of  limitations. — "In  Patton  v. 
Easton,  1  Wheat.  476,  482,  4  L.  Ed.  139, 
and  again  in  Powell  v.  Harman,  2  Pet. 
241,  7  L.  Ed.  411,  this  court  had  construed 
a  Tennessee  statute  of  limitations  of  real 
actions  in  accordance  with  decisions  of 
the  supreme  court  of  the  state,  made  since 
the  first  of  those  cases  was  certified  up  to 
this  court,  and  supposed  to  have  settled 
the  construction  of  the  statute.  Yet  in 
Green  v.  Neal,  6  Pet.  291,  8  L.  Ed.  402,  a 
judgment  of  the  circuit  court  of  the  United 
States,  which  had  held  itself  bound  by 
those  cases  in  this  court,  was  reversed,  be- 
cause of  more  recent  decisions  of  the 
state  court,  establishing  the  opposite  con- 
struction." Bauserman  v.  Blunt,  147  U. 
S.  647,  053,  37  L.  Ed.  316;  Supervisors  v. 
United  States,  18  Wall.  71,  82,  21  L.  Ed. 
771. 

In  United  States  v.  Morrison,  4  Pet.  124, 
7  L.  Ed.  804,  the  United  States  recovered 
judgment  against  Morrison,  upon  which  a 
fi.  fa.  was  issued,  goods  taken  in  execution 
and  restored  to  the  debtor  under  a  forth- 
coming bond.  This  bond  having  been  for- 
feited, an  execution  was  awarded  thereon 
by  the  judgment  of  the  district  court,  ren- 
dered April,  1822,  which  it  was  asserted 
created  a  lien  upon  the  lands,  and  over- 
reached certain  conveyances  under  which 
the  defendants  claimed,  dated  February 
and  March,  1823.  The  circuit  court  was 
of  opinion  that  the  lien  did  not  overreach 
these  conveyances.  The  highest  court  of 
the  state  having  subsequently  decided  that 
the  lien  of  a  judgment  continued  pending 
proceedings  on  a  writ  of  fi.  fa.,  the  supreme 
court  of  the  United  States  adopted  this 
subsequent  construction  by  such  court,  and 
reversed  the  decree  of  the  circuit  court. 
Wade  V.  Travis  County,  174  U.  S.  499,  508, 
43  L.  Ed.  1000. 

18.  Where  rights  have  accrued  under 
state  decisions. — Burgess  v.  Scligman,  107 
U.  S.  20;  27  L.  Ed.  359;  Stanly  County  v. 
Coler,  190  U.  S.  437,  444,  47  L.  Ed.  1126; 
Anderson  v.  Santa  Anna,  116  U.  S.  356, 
365,  29  L.  Ed.  633;  Douglass  v.  Pike 
County,  101  U.  S.  677,  686,  25  L.  Ed.  968; 
Darlington  v.  Jackson  County  note,  101  U. 
S.  688,  25  L.  Ed.  972;  Foote  v.  Pike 
County  note.  101  U.  S.  688,  25  L.  Ed.  972; 


Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211,  226,  47  L.  Ed.  147; 
Carroll  County  v.  Smith,  111  U.  S.  556, 
28  L.  Ed.  517;  Elmwood  v.  Marcy,  92  U. 
S.  289,  294,  23  L.  Ed.  710;  Rowan  v.  Run- 
nels, 5  How.  134,  12  L.  Ed.  85;  Fairfield 
V.  Gallatin  County,  100  U.  S.  47,  52,  25  L. 
Ed.  544;  Bacon  v.  Texas,  163  U.  S.  207,  41 
L.  Ed.  132;  Gelpcke  v.  Dubuque,  1  Wall. 
175,  176,  17  L.  Ed.  520;  Lee  County  v. 
Rogers,  7  Wall.  181,  19  L.  Ed.  160;  Stuts- 
man County  V.  Wallace,  142  U.  S.  293,  35 
L.  Ed.  1018;  Ankeny  v.  Clark,  148  U.  S, 
345,  354,  37  L.  Ed.  475;  Morgan  v.  Cur- 
tenius,  20  How.  1,  15  L.  Ed.  823;  Wade  v. 
Travis  County,  174  U.  S.  499,  509,  43  L. 
Ed.  1060;  Havemeyer  v.  Iowa  County,  3 
Wall.  294,  18  L.  Ed.  38;  Olcott  v.  The 
Supervisors,  16  Wall.  678,  21  L.  Ed.  382; 
Riggs  V.  Johnson  County,  6  Wall.  166,  18 
L.  Ed.  768;  Pease  v.  Peck,  18  How.  595, 
599,  15  L.  Ed.  518;  Great  Southern,  etc., 
Hotel  Co.  V.  Jones,  193  U.  S.  532,  544,  48 
L.  Ed.  778;  Pleasant  Township  v.  yEtna  Life 
Ins.  Co.,  138  U.  S.  67,  34  L.  Ed.  864;  Fol- 
som  V.  Ninety  Six,  159  U.  S.  611,  40  L.  Ed. 
278;  Barnum  v.  Okolona,  148  U.  S.  393, 
37  L.  Ed.  495;  Julian  v.  Central  Trust  Co., 
193  U.  S.  93,  103,  48  L.  Ed.  629;  Dallas 
County   V.    McKenzie,    110   U.   S.    686,   687, 

28  L.  Ed.  285;  Ralls  County  v.  Douglass, 
105  U.  S.  728,  26  L.  Ed.  957;  Green  County 
V.  Conness,  109  U.  S.  104,  105,  27  L.  Ed. 
872;  Mitchell  v.  Burlington,  4  Wall.  270, 
18  L.  Ed.  350;  Earned  v.  Burlington,  4 
Wall.  275,  18  L.  Ed.  353;  Ohio  Life  Ins., 
etc.,  Co.  V.  Debolt,  16  How.  416,  432,  14 
L.  Ed.  997;  Taylor  v.  Ypsilanti,  105  U.  S. 
60,  26  L.  Ed.  1008;  Louisiana  v.  Pilsbury, 
105  U.  S.  278,  295,  26  L.  Ed.  1090;  Los 
Angeles  v.  Los  Angeles,  etc.,  Water  Co., 
177  U.  S.  558,  575,  44  L.  Ed.  886;  Muhlker 
V.  New  York,  etc.,  R.  Co.,  197  U.  S.  544, 
49  L.  Ed.  872;  Loeb  v.  Columbia  Town- 
ship Trustees,  179  U.  S.  472,  492,  45  L. 
Ed.  280;  Anthony  v.  Jasper  County,  101 
U.  S.  693,  695.  25  L.  Ed.  1005;  Freeport 
Water  Co.  v.  Freeport  City,  180  U.  S.  587, 
45  L.  Ed.  679;  Danville  Water  Co.  v. 
Danville,  180  U.  S.  619,  45  L.  Ed.  696; 
East  Alabama  R.  Co.  v.  Doe,  114  U.  S. 
340,  353,  29  L.  Ed.  136;  Buncombe  County 
Comm'rs   v.  Tommey,   115  U.   S.   122,   127, 

29  L.  Ed.  305;  Warburton  v.  White,  176 
U.  S.  484,  495,  44  L.  Ed.  555;  Havemeyer 
V.  Iowa  County,  3  Wall.  294,  18  L.  Ed. 
38;  Olcott  V.  The  Supervisors,  16  Wall. 
678,  690,  21  L.  Ed.  382;  Ohio  Life  Ins., 
etc.,  Co.  V.  Debolt,  16  How.  416,  432,  14  L. 
Ed.  997. 

"We  have  always  followed  the  highest 
court  of  the  state  in  its  construction  of 
its  own  constitution  and  laws.  It  is  only 
where  thev  have  been  construed  differently 


COURTS. 


1057 


to  respect  the  decisions  of  the  state  courts,  and,  from  the  time  they  are  made, 
regard  them  as  conckisive  in  all  cases  upon  the  construction  of  their  own  laws, 
they  will  not  give  them  a  retroactive  effect,  and  allow  them  to  render  invalid 
contracts  entered  into  with  citizens  of  other  states  which  were  lawfully  made.^® 
But  the  supreme  court  of  the  United  States  has  no  jurisdiction,  because  a  state 
court  changes  its  view  in  regard  to  the  proper  construction  of  its  state  statute, 
although  the  effect  of  such  judgment  may  be  to  impair  the  value  of  what  the 
state  court  had  before  that  held  to  be  a  valid  contract.-*^' 

c.  Change  after  Decision  by  Circuit  Court. — Where  the  United  States  circuit 
court  adopts  the  construction  of  a  state  statute  which  was  placed  upon  it  by  the 
supreme  court  of  the  state,  the  fact  that  a  different  construction  of  the  statute 
is  subsequently  placed  upon  it  by  the  supreme  court  of  the  state  will  not  author- 
ize a  reversal. 21 

11.  Departure  o^  Federal  Court  erom  Unknown  State  Rules. — If  the 
attention  of  the  supreme  court  of  the  United  States  is  not  called  to  the  fact  that 
t.ic  state  courts  have  already  construed  a  statute  involved  in  a  case  before  it,  and 
it  renders  a  decision  construing  it  differently  from  the  state  court,  the  federal 
courts,  in  subsequent  cases  will  follow  the  construction  of  the  same  statute,  will 
adopt  the  construction  [ » loed  upon  the  statute  by  the  state  court,  where  interpre- 
tation establishes  a  rule  of  property  and  has  been  adhered  to  by  the  state  court. -^ 


at  different  times,  that,  in  cases  like  this, 
we  have  adopted  as  a  rule  of  action  the 
first  decision,  and  rejected  the  last.  This 
has  been  done  on  the  ground  that  rights 
acquired  on  the  strength  of  the  former 
decision  ought  not  to  be  lost  by  a  change 
of  opinion  in  the  court,  but,  where  the 
construction  has  been  fixed  by  an  unbroken 
series  of  decisions,  the  courts  of  the 
United  States  accept  and  apply  it  in  cases 
before  them.  If  a  different  rule  was  ob- 
served, it  is  not  difificult  to  see  that  great 
mischief  would  ensue."  Elmwood  v. 
Marcy,   92   U.   S.   289,   294,   23    L.    Ed.    710. 

Cases  may  be  found  where  a  decision 
made  by  a  state  supreme  court,  even  in 
exposition  of  state  statutes,  after  the  in- 
stitution of  litigation  in  a  federal  court, 
wherein  this  court  has  refused  to  follow 
such_a  decision,  if  in  it  the  state  court  has 
departed  from  its  previous  decisions,  which 
were  in  force  and  relied  upon  by  the  fed- 
eral suitor.  Security  Trust  Co.  t'.  Black 
River  Nat.  Bank.  187  U.  S.  211,  226,  47  L. 
Ed.  147;  Burgess  v.  Seligman,  107  U.  S. 
20.  27  L.  Ed.  359;  Carroll  County  v. 
Smith,  111  U.  S.  556,  28  L.  Ed.  517. 

Where  the  highest  state  court  has  de- 
cided that  the  state  may,  under  its  consti- 
tution and  laws,  grant  special  franchise 
to  persons  and  corporations,  and  this  de- 
cision enters  into  and  constitutes  a  part 
of  a  contract,  a  subsequent  decision  by  the 
state  court  to  the  contrary  is  not  binding 
on  the  federal  courts  as  to  rights  vested 
under  the  former  state  decision.  Los  An- 
geles V.  Los  Angeles,  etc.,  Water  Co.,  177 
U.    S.    558,   575,   44   L.    Ed.    886. 

The  property  and  franchises  of  the  A 
railroad  company  were  sold  on  foreclos- 
ures in  the  federal  courts  to  the  B  rail- 
road compan}'.  Subsequently  the  highest 
court  of  the  state  held  that  such  a  sale 
did  not  discharge  the  property  from  debts 
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of  the  A  company  accruing  after  the  pur- 
•:hase.  Held,  that  the  decision  was  not 
conclusive  on  the  federal  courts.  Julian 
7'.  Central  Trust  Co.,  193  U.  S.  93,  48  L. 
Ed.    629. 

Where  it  is  asserted  that  a  contract  has 
been  entered  into  on  the  faith  of  the  state 
laws,  existing  at  the  time  when  it  was 
made,  the  construction  of  such  laws,  which 
was  settled  at  the  time  of  the  making  of 
the  contract,  by  the  court  of  last,  resort 
of  the  state,  will  be  adopted  and  applied 
by  this  court  in  considering  the  nature 
of  the  contract  right  relied  upon.  War- 
burton  V.  White,  176  U.  S.  484,  495,  44  L. 
Ed.   555. 

19.  Retroactive  effect  denied  to  subse- 
quent state  statutes. — Rowan  v.  Runnels, 
5  How.  134,  12  L.  Ed.  85;  Douglass  v. 
Pike  County,  101  U.  S.  677,  25  L.  Ed.  968; 
Darlington  v.  Jackson  County  note,  101  U. 
S.  688,  25  L.  Ed.  972;  Foote  t'.  Pike  Counts 
note,  101  U.  S.  688,  25  L.  Ed.  972;  Ohio 
Life  Ins.,  etc.,  Co.  v.  Debolt,  16  How.  416, 
432,  14  L.  Ed.  997;  Tavlor  v.  Ypsilanti, 
105  U.  S.  60,  71,  26  L.  Ed.  1008;  Louis- 
iana z'.  Pilsbury,  105  U.  S.  278,  295,  26  L. 
Ed.  1000. 

20.  Review  of  judgment  of  state  court. 
— Bacon  ?'.  Texas,  163  U.  S.  207,  221,  41 
L.  Ed.  132.  See,  generally,  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  .333. 

21.  Change  after  decision  by  circuit 
court. — Morgan  r.  Curtenius,  20  How  1, 
15  L.  Ed.  823.  See,  also,  Wade  v.  Travis 
County.  174  U.  S.  499.  509,  43  L.  Ed.  1060. 

22.  Departure  by  federal  court  from  un- 
known state  rules. — Fairfield  v.  Gallatin 
County.  100  U.  S.  47,  55,  25  L.  Ed.  544. 

"Chicago,  etc.,  R.  Co.  v.  Pickney,  74  111. 
277,  was  decided  before,  but  not  reported 
until  after,  the  ruling  in  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625,  23  L.  Ed. 
628,    involving    the    construction    of    that 


1058 


COURTS. 


12.  Leaning  of  Federal  Courts  towards  Agreement  with  State  Deci- 
sions.— Even  in  cases  where  the  federal  court  exercises  an  independent  judgment 
for  the  sake  of  harmony  and  to  avoid  confusion,  they  will  lean  to  an  agreement 
of  vi€ws  with  the  state  courts  if  the  question  seems  to  be  balanced  with  doubt. ^3 

13.  Upon  What  Questions  or  Matters  State  Laws  and  Decisions  Gov- 
ern— a.  Questions  of  General  Lazv. — Upon  questions,  not  depending  on  any 
statute  or  local  usage  but  on  principles  of  universal  jurisprudence,  the  federal 
courts  are  not  bound  by  state  decisions. ^^  Thus  the  decision  of  a  state  court, 
in  a  case  which  involves  only  the  general  prmciples  of  equity,  and  is  not  con- 
trolled by  local  law  or  usage,  is  not  binding  as  authority  upon  the  federal 
courts. 25 

b.    Questions  of  Local  Laiv. — It  may  be  saio  generally  that  whenever  the  de- 


section,  and  the  attention  of  this  court 
was  not  called  to  it;  but  as  it  established 
m  Illinois  a  rule  of  property  which  has 
been  since  maintained,  the  latter  case,  so 
far  as  it  conflicts  therewith,  is  overruled." 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
48,    25    L.    Ed.    544. 

23.  Leaning  towards  agreement  with 
state  court. — Anderson  v.  Santa  Anna,  116 
U.  S.  356,  362,  29  L.  Ed.  633;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  Ed.  359; 
Great  Southern,  etc..  Hotel  Co.  v.  Jones, 
193  U.  S.  532,  548,  48  L.  Ed.  778;  Barnum 
V.  Okolona,  148  U.  S.  393,  396,  37  L.  Ed. 
495;  Pleasant  Township  v.  ^tna  Life  Ins. 
Co.,  138  U.  S.  67,  73,  34  L.  Ed.  864;  Yazoo, 
etc.,  R.  Co.  V.  Adams,  181  U.  S.  580,  583, 
45  L.  Ed.  1011;  Clark  v.  Bever,  139  U. 
S.  96,  35  L.  Ed.  88;  New  Orleans  v.  Lou- 
isiana. 179  U.  S.  622,  45  L.  Ed.  347;  Stanly 
County  V.  Coler,  190  U.  S.  437.  445,  47  L. 
Ed.  1126;  Commissioners  v.  Bancroft,  203 
U.  S.  112,  118,  51  L.  Ed.  112;  Copper 
Queen  Consol.  Min.  Co.  v.  Territorial 
Board,  206  U.  S.  474,  479,  51  L.  Ed.  1143; 
Sweeney  v.  Lomme,  22  Wall.  208,  22  L. 
Ed.  727;  Northern  Pac.  R.  Co.  v.  Hambly, 
154  U.  S.  349,  38  L.  Ed.  1009;  Fox  v. 
Haarstick,  156  U.  S.  674,  39  L.  Ed.  576; 
Flash  V.  Conn,  109  U.  S.  371.  378,  27  L. 
Ed.  966:  Bolles  v.  Brimfield,  120  U.  S.  759, 
30  L  Ed.  786;  Freeport  Water  Co.  v. 
Freeport  City,  ISO  U.  S.  587,  45  L.  Ed. 
679-  Danville  Water  Co.  v.  Danville,  180 
U.  S.  619,  45  L.  Ed.  696. 

"Any  reasonable  doubt  will  be  resolved 
in  favor  of  that  construction  of  the  state 
statute  which  has  been  adopted  by  the 
court  of  last  resort  in  that  state."  Yazoo, 
etc..  R.  Co.  V.  Adams,  181  U.  S.  580,  583, 
45  L.  Ed.  1011;  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  Ed.  359;  Flash  v.  Conn, 
109  U  S.  371,  27  L.  Ed.  966;  Clark  v. 
Bever,  139  U.  S.  96,  35  L.  Ed.  88;  New 
Orleans  v.  Louisiana,  179  U.  S.  622,  45  L. 
Ed.   347. 

"Acting  on  these  principles,  founded  as 
they  are  on  comity  and  good  sense,  the 
courts  of  the  United  States,  without  sacri- 
ficing their  own  dignity  as  independent 
tribunals,  endeavor  to  avoid,  anu  in  most 
cases  do  avoid,  any  unseemly  conflict  with 
the  well  considered  decisions  of  the  state 
courts."  Burgess  v.  Seligman,  107  U.  S. 
20,  34,  27  L.   Ed.  359;   Pleasant  Township 


V.  Mtnz  Life  Ins.  Co.,  138  U.  S.  67,  73,  34 
L.   Ed.   864. 

In  all  cases,  it  is  the  duty  of  the  federal 
court  to  lean  to  an  agreement  with  the 
state  court,  where  the  issue  relates  to 
matters  depending  upon  the  construction 
of  the  constitution  or  laws  of  the  state. 
Great  Southern,  etc.,  Hotel  Co.  v.  Jones, 
193  U.  S.  532,  548,  48  L.  Ed.  778. 

24.  Questions  of  general  law. — Balti- 
more, etc.,  R.  Co.  V.  Baugh,  149  U.  S.  368, 
373,  37  L.  Ed.  772;  Boyce  v.  Tabb,  18 
Wall.  546,  21  L.  Ed.  757;  Watson  v.  Tarp- 
ley,  18  How.  517,  520,  15  L.  Ed.  509;  Del- 
mas  V.  Insurance  Co.,  14  Wall.  661,  20  L. 
Ed.  757;  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555,  583,  31  L.  Ed.  795;  Swift  V. 
Tyson,  16  Pet.  1,  10  L.  Ed.  865;  Stanly 
County  V.  Coler,  190  U.  S.  437,  444,  47  L. 
Ed.  1126;  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359;  Pleasant  Township  v. 
^tna  Life  Ins.  Co.,  138  U.  S.  67,  73,  34 
L.  Ed.  864;  Scott  v.  Sandford,  19  How. 
3'^3,  603,  15  L.  Ed.  691;  Carpenter  v.  Provi- 
dence, etc.,  Ins.  Co..  16  Pet.  495,  10  L.  Ed. 
1044;  Foxcroft  v.  Mallett,  4  How.  353,  11 
L.  Ed.  1008;  Rowan  v.  Runnels,  5  How. 
134,  12  L.  Ed.  85;  ^Manhattan  Life  Ins.  Co. 
V.  Broughton,  109  U.  S.  121,  125,  27  L.  Ed. 
878;  Railroad  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627;  Myrick  v.  Michigan 
Cent.  R.  Co.,  107  U.  S.  102,  27  L.  Ed.  325; 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
Ed.  359. 

"No  one  would  go  that  far  in  asserting 
the  binding  force  of  state  decisions  upon 
the  courts  of  the  United  States  when  the 
latter  are  required,  in  the  discharge  of 
their  judicial  functions,  to  consider  ques- 
tions of  general  law.  arising  in  suits  to 
which  their  jurisdiction  extends.  To  so 
hold  would  be  to  defeat  one  of  the  ob- 
jects for  which  those  courts  were  estab- 
lished, and  introduce  infinite  confusion  in 
their  decisions  of  such  questions."  Rail- 
road Co.  V.  National  Bank,  102  U.  S.  14, 
32,   26    L.    Ed.    61. 

As  to  what  are  questions  of  general 
law,  see  post,  "Particular  Questions  or 
Matters,"  VII,  J,  13,  c. 

25.  Case  involving  general  principles  of 
equity. — Neves  v.  Scott.  13  How.  268,  14 
L.  Ed.  140;  Russell  v.  Southard,  12  How. 
13'.),  V6  L.  i'.d.  92  ;  Noi.nan  v.  Lee,  2  Black 
499,    509,   17    L.   Ed.   278. 
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cisions  of  the  state  courts  relate  to  some  law  of  a  local  character,  which  may 
have  become  established  by  those  courts,  or  has  always  been  a  part  of  the  law 
of  the  state,  that  the  decisions  upon  the  subject  are  usually  conclusive,  and  al- 
ways entitled  to  the  highest  respect  of  the  federal  courts. 2« 

c.  Particular  Questions  or  Matters — (1)  Actions — (a)  In  General. — The 
decision  of  a  state  court  or  as  to  when  a  cause  of  action  arises  "within  the 
state,"  within  the  meaning  of  a  state  statute,  is  binding  on  the  federal  courts. 2''' 

(b)  Right  of  Action  Given  by  State  Laws — aa.  //;  General. — A  state  law 
may  give  a  substantial  right  of  such  a  character  that  where  there  is  no  impedi- 
ment arising  from  the  residence  of  the  parties,  the  right  may  be  enforced  in  the 
proper  federal  tribunal  whether  it  be  a  court  of  equity,  of  admiralty,  or  of  com- 
mon law. 28 


26.  Local  laws. — Detroit  v.  Osborne, 
135  U.  S.  492,  499,  34  L.  Ed.  260;  Bucher 
V.  Cheshire  R.  Co.,  125  U.  S.  555,  31  L. 
Ed.  795;  Burgess  ik  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359;  Davie  v.  Briggs,  97  U. 
S.  628,  638,  24  L.  Ed.  1086;  Suydam  v. 
Williamson,  24  How.  427,  16  L.  Ed.  742; 
Supervisors  v.  United  States,  18  Wall.  71, 
82,  21  L.  Ed.  771;  Olcott  v.  The  Super- 
visors, 16  Wall.  678,  689,  21  L.  Ed.  382; 
McPherson  v.  Blacker,  146  U.  S.  1,  23,  36 
L.  Ed.  869;  DeSaussure  v.  Gaillard,  127 
U.  S.  216,  32  L.  Ed.  125;  Lamborn  v. 
County  Comm'rs,  97  U.  S.  181,  186,  24 
L.  Ed.  926:  Gardner  v.  Michigan  Cent.  R. 
Co.,  150  U.  S.  349,  357,  37  L.  Ed.  1107. 

"An  adherence  by  the  federal  courts  to 
the  exposition  of  the  local  law,  as  given 
by  the  courts  of  the  state,  will  greatly 
lend  to  preserve  harmony  in  the  exercise 
of  the  judicial  power  in  the  state  and 
federal  tribunals."  Davie  v.  Briggs,  97 
U.  S.  628,  638,  24  L.  Ed.  1086;  Bell  v. 
Morriscin,  1  Pet.  351,  7  L.  Ed.  174;  Slaugh- 
ter V.  Glenn,  98  U.  S.  242,  244,  25  L.  Ed. 
122;  Olcott  V.  Bynum,  17  Wall.  44,  21  L. 
Ed.  570. 

The  lease  laws  of  a  state  furnish  rules 
to  ascertain  the  rights  of  the  parties  where 
the  jurisdiction  is  vested  by  the  laws  of 
the  United  States.  Steamboat  Orleans  v. 
Phoebus,  11  Pet.   175,  9   L.  Ed.  677. 

"This  court  uniformly  acts  under  the 
influence  of  a  desire  to  conform  its  de- 
cisions to  those  of  the  state  courts  on 
these  local  laws."  Mutual  Assur.  Society 
7,'.  Watts,  1  Wheat.  279,  4  L.  Ed.  91. 

Where  a  local  law  or  custom  has  been 
established  by  repeated  decisions  of  the 
highest  courts  of  a  state,  it  is  the  law 
governing  the  courts  of  the  United  States 
sitting  in  that  state.  Detroit  v.  Osborne, 
135  U.  S.  492,  499,  34  L.  Ed.  260;  Bucher 
V.  Cheshire  R.  Co.,  125  U.  S.  '555,  31  L. 
Ed.  795;  Gardner  v.  Michigan  Cent.  R. 
Co.,  150  U.  S.  349,  357,  37  L.  Ed.  1107. 

27.  When  cause  of  action  arises  "within 
the  state." — Anglo-American  Prov.  Co.  v. 
Davis  Prov.  Co.  (No.  1),  191  U.  S.  373,  48 
L.   Ed.  225. 

The  decison  of  the  highest  court  of  the 
state  that  a  cause  of  action  arose  "within 
the  state"  within  the  meaning  of  the  stat- 
ute providing  that  an  action  against  a 
foreign    corporation   might   be   maintained 


by  another  foreign  corporation,  or  by  a 
nonresident,  where  the  cause  of  action 
arose  within  the  state,  is  binding  upon  the 
federal  court.  Anglo-American  Prov.  Co. 
V.  Davis  Prov.  Co.,  191  U.  S.  373,  48  L. 
Ed.    225. 

28.  Right  of  action  given  by  state  stat- 
ute.—Ex  parte  McNiel,  13  Wall.  236,  243, 
20  L.  Ed.  624;  Reynolds  v.  Crawfordsville 
First  Nat.  Bank,  112  U.  S.  405,  28  L.  Ed. 
733;  Claflin  v.  Houseman,  93  U.  S  130 
136,  23  L.  Ed.  833;  Cowley  v.  Northern 
Pac.  R.  Co.,  159  U.  S.  569,  583,  40  L.  Ed. 
263;  Gates  v.  Allen,  149  U.  S.  451,  37  L. 
Ed.  804;  Davis  v.  Gray,  16  Wall.  203,  21  L. 
Ed.  447;  United  States  z'.  Wilson,  118  U  S. 
86,  89,  30  L.  Ed.  110;  Chapman  v.  Brewer, 
114  U.  S.  158,  171,  29  L.  Ed.  83;  Smith  v. 
Railroad  Co.,  99  U.  S.  398,  401,  25  L.  Ed. 
437;  Clark  v.  Smith,  13  Pet.  195,  10  L  Ed 
123;  The  J.  E.  Rumbell,  148  U  S  1  12 
37  L.  Ed.  345;  Holland  v.  Challen,  110 
U.  S.  15,  28  L.  Ed.  52;  Ex  parte  Schollen- 
berger,  96  U.  S.  369,  377,  24  L.  Ed.  853; 
Robinson  v.  Campbell,  3  Wheat  212  4 
L.  Ed,  372. 

"A  party  by  going  into  a  national  court 
does  not  lose  any  right  or  appropriate  rem- 
edy of  which  he  might  have  availed  him- 
self in  the  state  courts.  The  wise  policy 
of  the  constitution  gives  him  a  choice  of 
tribunals."  Davis  v.  Gray,  16  Wall  203 
231,  21  L.  Ed.  447;  Cowley  v.  Northern 
Pac.  R.  Co.,  159  U.  S.  569,  583,  40  L  Ed 
263. 

_  Where,  by  the  statutes  of  a  state,  a 
title,  which  would  otherwise  be  deemed 
merely  equitable  is  recognized  as  a  legal 
title,  or  a  title  which  would  be  valid^'at 
law,  is,  under  circumstances  of  an  equi- 
table nature,  declared  void,  the  right  of 
the  parties  in  such  case  may  be  as  fully 
considered  in  a  suit  at  law  in  the  courts 
of  the  United  States,  as  in  any  state  court 
Robinson  zj.  Campbell,  3  Wheat  219  i 
L.   Ed.  372. 

Where  according  to  the  state  practice 
hens  for  the  enforcement  of  which  no 
special  statutory  remedy  is  provided  are 
enforceable  in  equity,  the  federal  court 
recognizes  this  rule  as  expressive  of  the 
local  law.  Knapp  v.  McCaffrey.  177  U 
S.  638,  645,  44  L.  Ed.  921  (suit  to  enforce 
possessory  lien  for  towage). 

Where  a  statute  of  a  state  created  a  new 
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bb.  Rights  of  Equitable  Nature. — As  to  jurisdiction  of  federal  courts  to  en- 
force rights  of  an  equitable  nature  given  by  stale  statuce,  see  the  title  Equity 
and  cross  references  there  given. 

cc.  Rights  Enforceable  in  Admiralty. — As  to  the  enforcement  in  admiralty  of 
rights  given  by  state  statute  which  give  rise  to  a  maritime  lien,  see  the  titles 
AdmiraIvTy,  vol.  1,  p.  119;    Maritime;  Liens. 

dd.  Bjectment  on  Equitable  Title. — An  action  of  ejectment  will  not  lie  in  the 
federal  courts  on  equitable  title,  notwithstanding  the  state  legislature  may  have 
provided  otherwise  by  statute. ^^ 

ee.  Powers  of  Court  Giving  Effect  to  State  Remedies. — In  giving  effect  to 
statutory  remedies  under  state  laws,  the  United  States  courts  are  limited  in 
their  powers  by  the  express  terms  of  the  act.^^ 

(c)  Demand  as  Prerequisite  to  Action. — The  question  as  to  the  necessity  for, 
and  sufficiency  of,  a  demand  before  action  brought,  under  a  state  statute,  is  one 
of  local  law,  upon  which  the  federal  courts  will  follow  those  of  the  state.--^ 

(d)  Equitable  Defenses. — Whether  an  equitable  title  can  be  set  up  in  bar 
of  the  action  at  law  in  the  state  courts  brought  by  the  holder  of  the  legal  title, 
to  recover  possession,  is  a  question  of  state  law  upon  which  the  judgment  of  the 
state  court  is  conclusive.3  2 

(e)  Abatement  of  Suits  or  Actions. — See  the  title  Abatement,  Revival  and 
Survival,  vol.  1,  p.  21. 

(2)  Administration  of  Decedent's  Estates. — The  administration  laws  of  a 
state  are  not  merely  rules  of  practice  for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  by  the  federal  courts  in  the  enforcement  of  in- 
dividual  rights.^^      Thus   the    federal   courts   where   they   have   jurisdiction   will 


right  or  provided  a  new  remedy,  the 
federal  courts  will  enforce  that  right  either 
on  the  common-law  or  equity  side  of  its 
dockets,  as  the  nature  of  the  new  right  or 
new  remedy  requires.  Cummings  v.  Na- 
tional Bank,  101  U.  S.  153,  157,  25  L.  Ed. 
903;  Van  Norden  v.  Morton,  99  U.  S.  378, 
25  L.  Ed.  453. 

29.  Ejectment  on  equitable  title. — 
Hooper  v.  Sheimer,  23  How.  235,  16  L.  Ed. 
452;  Foster  v.  Mora,  98  U.  S.  425,  25  L. 
Ed.  191;  Langdon  v.  Sherwood,  124  U.  S. 
74,  83,  31  L.  Ed.  344;  Bagnell  v.  Broderick, 
13  P.et.  436,  10  L.  Ed.  235;  Fenn  v.  Holme, 
21  How.  481,  482,  16  L.  Ed.  198;  Sheirburn 
V.  Cordova,  24  How.  423,  16  L.  Ed.  741. 

An  action  of  ejectment  will  not  lie  in 
the  federal  courts  by  one  who  holds  the 
usual  duplicate  receipts  of  the  receiver 
of  a  land  office,  although  a  state  statute 
provides  for  recovery  in  such  case.  Lang- 
don V.  Sherwood,  124  U.  S.  74,  31  L.  Ed. 
344  (construing  §  411  of  the  Nebraska 
Code  of  Civil  Procedure). 

"By  a  statute  of  Texas,  actions  of  eject- 
ment, trespass  to  try  title,  etc.,  can  be 
maintained  upon  certificates  for  head 
rights  or  other  equitable  titles.  But  this 
court  has  decided  that,  in  the  courts  of 
the  United  States,  suits  for  the  recovery 
of  lands  can  only  be  maintained  upon  a 
legal  title.  A  plaintiff  in  the  court  below, 
who  had  nothing  more  than  an  incipient 
equity,  could  not  therefore  maintain  his 
action."  Sheirburn  v.  Cordova,  24  How. 
423,   16   L.    Ed.   741. 

30.  Enforcing  state  statutory  remedies. 
— East  Tennessee,  etc..  R.  Co.  v.  Southern 
Tel.    Co.,    112    U.    S.    306,    310,    28    L.    Ed. 


746;   Thatcher  v.   Powell,   6  Wheat.   119,   5 
L.   Ed.   221. 

In  summary  proceedings,  where  a  court 
exercises  an  extraordinary  power,  under 
a  special  statute,  which  prescribes  its 
course,  that  course  ought  to  be  strictly 
pursued,  and  the  facts  which  give  juris- 
diction ought  to  appear  on  the  face  .of  the 
record;  otherwise,  the  proceedings  are  not 
merely  voidable,  but  absolutely  void,  as 
being  coram  non  judice.  Thatcher  v. 
Powell,  6  Wheat.  119,  5  L.  Ed.  221. 

31.  Demand  before  commencement  of 
action. — Iowa  Life  Ins.  Co.  v.  Lewis,  187 
U.  S.  335,  336,  47  L.  Ed.  204.  See,  gener- 
ally, the  title  ACTIONS,  vol.  1,  p.  110. 

32.  Right  to  set  up  equitable  defense  in 
state  court. — Chouteau  v.  Gibson,  111  U. 
S.  200,  201,  28   L.  Ed.  400. 

33.  Administration  laws  as  rules  of  de- 
cision.—  Yonley  v.  Lavender,  21  Wall.  276, 
280,  22  L.  Ed.  536;  Rio  Grande  R.  Ci.  v. 
Vinet,  132  U.  S.  565,  33  L.  Ed.  438;  Byers 
V.  AIcAuley,  149  U.  S.  608,  37  L.  Ed.  867; 
Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211,  229,  47  L.  Ed.  147; 
Walker  v.  Walker,  9  Wall.  743,  19  L.  Ed. 
814.  See,  also,  Kittredge  v.  Race,  92  U.  S. 
116,  121,  23  L.  Ed.  488;  McLearn  v.  Wal- 
lace, 10  Pet.  625,  9  L.  Ed.  559.  See,  gen- 
erally, the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

The  several  states  of  the  Union  neces- 
sarily have  full  control  over  the  estates  of 
deceased  persons  within  their  respective 
limits.  Yonley  v.  Lavender,  21  Wall.  276, 
279,  22  L.  Ed.  536;  Rio  Grande  R.  Co.  v. 
Vinet,   132  U.   S.   565,  33  L.   Ed.   438. 

Right  to  execution  against  decedent's, 
estate  on  federal  judgment. — Where  a  stat- 
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enforce,  for  the  furtherance  of  justice,  the  same  rules  in  the  adjustment  of 
claims  against  executors  or  administrators  that  the  local  courts  would  do  in  favor 
of  their  own  citizens,^"*  will  require  a  devisee  to  give  security  to  refund  in  case 
a  debt  should  afterwards  be  proved  against  the  testator  where  this  would  be 
required  by  the  state  courts,^^  and  are  governed  by  the  state  rules  as  to  the 
order  of  subjecting  a  decedent's  estate  for  his  debts  or  liabilitie^.^^  The  con- 
struction of  state  administration  laws  by  the  highest  courts  of  th€  state  is  like- 
wise conclusive  upon  the  federal  courts.^^ 

(3)  Assigmncnts. — The  decision  of  the  state  courts  as  to  what  rights  pass 
as  an  incident  of  a  debt  upon  an  assignment  thereof  is  binding  on  the  federal 
courts.-'^^ 


ute  of  a  state  places  the  whole  estate,  real 
and  personal,  of  a  decedent  within  the 
custody  of  the  probate  court  of  the  county, 
so  that  the  assets  may  be  fairly  and 
equally  distributed  among  creditors,  with- 
out distinction  as  to  whether  resident  or 
nonresident,  a  nonresident  creditor  may 
get  a  judgment  in  a  federal  court  against 
the  resident  executor  or  administrator,  and 
come  in  on  the  estate  according  to  the 
law  of  the  estate  for  such  payment  as  that 
law,  marshaling  the  rights  of  creditors, 
awards  to  debtors  of  his  class.  But  he 
cannot  because  he  has  obtained  a  judg- 
ment in  the  federal  court,  issue  execution 
and  take  precedent  of  other  creditors  who 
have  no  right  to  sue  in  the  federal  courts; 
and  if  he  do  issue  execution  and  sell  lands, 
the  sale  is  void.  Yonley  v.  Lavender,  21 
Wall.  276,  22  L.  Ed.  536;  Security  Trust 
Co.  V.  Black  River  Nat.  Bank,  187  U.  S. 
211,  228,  47  L.  Ed.  147. 

A  foreign  creditor  may  establish  his 
debt  in  the  courts  of  the  United  States 
against  the  personal  representative  of  a 
decedent,  notwithstanding  the  fact  that 
the  laws  of  the  state  relative  to  the  ad- 
ministration and  settlement  of  decedents' 
estates  do  in  terms  limit  the  right  to  es- 
tablish such  demands  to  a  proceeding  in 
the  probate  courts  of  the  state.  Security 
Trust  Co.  V.  Black  River  Nat.  Bank,  187 
U.  S.  211,  227,  47  L.  Ed.  147;  Union  Bank 
V.  Jolly,  18  How.  503,  15  L.  Ed.  472; 
Lawrence  v.  Nelson,  143  U.  S.  215,  36  L. 
Ed.  130;  Byers  v.  McAuley,  149  U.  S.  608, 
37  L.  Ed.  867. 

34.  Claims  against  ancillary  executors. 
— Walker  v.  Walker,  9  Wall.  743,  744,  19 
L.  Ed.  814;  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  187  U.  S.  211,  227,  47 
L  Ed.  147;  Aspden  v.  Nixon,  4  How.  467, 
11   L.   Ed.   1059. 

"The  circuit  courts  of  the  United  States, 
with  full  equity  powers,  have  jurisdiction 
over  executors  and  administrators,  where 
the  parties  are  citizens  of  different  states, 
and  will  enforce  the  same  rules  in  the 
adjustment  of  claims  against  them  that 
the  local  courts  administer  in  favor  of  their 
own  citizens."  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  187  U.  S.  211,  228,  47  L. 
Ed.  147;  Walker  v.  Walker,  9  Wall.  743  19 
L.   Ed.  814. 

35.  Requiring  refunding  bond  on  pay- 
ment of  devise. — Aspden  v.  Nixon,  4  How. 
467,   11  L.  Ed.   1059. 


36.  Order  of  subjecting  decedent's  es- 
tate to  debts. — McLearn  v.  Wallace,  10 
Pet.  625,  9  L.  Ed.  559.  See,  generally,  the 
title  MARSHALING  ASSETS  AND  SE- 
CURITIES. 

37.  Construction  of  state  administration 
laws. — Maxwell  v.  Moore,  22  How.  185, 
191,  16  L.  Ed.  251;  Beauregard  v.  New 
Orleans,  18  How.  497,  15  L.  Ed.  4G9;  Man- 
ley  V.  Park,  187  U.  S.  547,  551,  47  L.  Ed. 
296;  Nichols  v.  Levy,  5  Wall.  433,  18  L. 
Ed.  596. 

The  decision  of  the  state  courts  that  the 
special  act  of  assembly  authorized  an  ad- 
ministrator to  make  a  valid  deed,  and  di- 
vest the  title  of  the  heirs  is  conclusive  on 
the  federal  courts.  Maxwell  v.  Moore,  22 
How.  185,  191,  16  L.  Ed.  25L 

Where  the  supreme  court  of  Louisiana 
has  decided  questions  relating  to  the  juris 
diction  of  the  district  court  of  the  first 
judicial' district  of  the  state,  over  the  suc- 
cession of  a  debtor  who  was  enjoying  a 
respite  from  the  claims  of  his  creditors, 
for  a  certain  time  and  died  before  the  time 
expired;  to  the  mode  in  which  that  juris- 
diction should  be  exercised;  to  tlie  pro- 
priety of  collaterally  attacking  a  sale  made 
by  its  authority;  to  the  point  whether  or 
not  the  death  of  the  party  transferred  the 
proceedings  to  the  court  of  probate,  and 
to  the  mode  in  which  the  court  of  pro- 
bate should  exercise  its  jurisdiction;  the 
supreme  court  of  the  United  States  will 
adopt  these  decisions,  and  especially  where 
many  of  them  concur  with  its  judgments 
upon  the  same  or  similar  points.  Beaure- 
gard V.  New  Orleans,  18  How.  497,  15  L. 
Ed.   469. 

"We  must  accept  then  as  undeniable  the 
ruling  of  the  highest  court  of  Kansas,  that 
under  the  constitution  and  statutes  of  Kan- 
sas real  estate  situated  in  that  state,  the 
title  to  which  was  vested  in  a  nonresident 
executor,  to  whom  letters  testamentary 
had  been  issud  by  a  court  of  another  juris- 
diction, might  be  attached  and  sold,  in  an 
action  of  debt  against  the  nonresident 
executor."  Manley  v.  Park,  187  U.  S.  547, 
551,   47   L.   Ed.   296. 

38.  Assignments— Rights  passing  as  in- 
cidents.—Ober  V.  Gallagher,  93  U  S  199, 
207,  23   L.   Ed.  829. 

The  decision  of  the  highest  court  ol 
a  state  as  to  whether  a  lien  to  secure  the 
payment  of  purchase  money,  expressly  re- 
served  by   the   vendor   in  his   deed,  passes 
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(4)  Assignments  for  Benefit  of  Creditors. — The  question  of  the  construction 
and  effect  of  a  statute  of  a  state,  regulating  assignments  for  the  benefit  of  cred- 
itors, is  a  question  upon  which  the  decisions  of  the  highest  court  of  the  state, 
estabhshing  a  rule  of  property,  are  of  controlling  authority  in  the  courts  of  the 
United  States.^^  The  validity  of  an  assignment  for  the  benefit  of  creditors 
which  is  attached  upon  the  ground  that  it  contains  a  provision  that  the  pre- 
ferred creditors  shall  accept  their  dividends  in  full  satisfaction  and  discharge 
of  their  respective  claims,  is  to  be  determined  by  the  law  of  the  state. •^^  So, 
when  the  highest  court  of  a  state  affirms  that  a  conveyance,  made  by  a  debtor  to 
a  trustee  for  the  benefit  of  creditors,  is  valid  under  the  statutes  of  that  state, 
the  federal  courts  should  ordinarily,  in  any  case  involving  the  validity  of  such 
conveyance,  follow  that  ruling,  even  though  that  statute  was  common  to  many 
states,  and  in  others  a  different  ruling  had  obtained.-*  ^ 

(5)  Attachment  and  Garnishment. — The  construction  by  the  highest  state 
covrt  of  an  attachment  statute  is  binding  on  the  federal  courts.^ ^  Thus  state  de- 
cisions as  to  the  bond  required  as  a  prerequisite  to  the  issuance  of  an  attach- 
ment,-*' or  as  to  liability  for  counsel  fees  in  a  suit  on  such  bond,^*  are  conclusive 
on  the  federal  courts. 


by  an  assignment  of  the  debt  is  rule  of 
property  binding  on  federal  courts.  Ober 
V.  Gallagher,  93  U.  S.  199,  207,  23  L.  Ed. 
829. 

39.  Assignments  for  creditors. — South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622, 
628,  35  L.  Ed.  1136;  Brashear  v.  West,  7 
Pet.  608,  8  L.  Ed.  801;  Allen  v.  Massey,  17 
Wall.  351,  21  L.  Ed.  542;  Lloyd  v.  Fulton, 
91  U.  S.  479,  23  L.  Ed.  363;  Sumner  v. 
Hicks,  2  Black  532,  17  L.  Ed.  355;  Jaffray 
V.  McGehee,  107  U.  S.  361,  27  L.  Ed.  495; 
Peters  v.  Bain,  133  U.  S.  670,  33  L.  Ed. 
696;  Randolph  v.  Quidnick  Co.,  135  U.  S. 
457,  34  L.  Ed.  200;  Union  Bank  v.  Kansas 
City  Bank,  136  U.  S.  223,  34  L.  Ed.  341; 
Smith  Middlings  Purifier  Co.  v.  McGro- 
arty,  136  U.  S.  237,  241,  34  L.  Ed.  346; 
Robinson  v.  Belt,  187  U.  S.  41,  46.  47  L. 
Ed.  65;  Bamberger  v.  Schoolfied,  160  U.  S. 
149,  159,  40  L.  Ed.  374;  White  v.  Cotz- 
hausen,  129  U.  S.  329.  32  L.  Ed.  677.  See, 
generally,  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS,  vol. 
2,   p.    599. 

Unlawful  preferences. — "In  the  recent 
case  of  Rouse  v.  ^Merchants'  Bank,  46  O. 
St.  493,  that  court,  upon  a  similar  state  of 
facts,  adjudged  that  mortgages  made  by 
a  trading  corporation  after  it  had  become 
insolvent,  and  had  ceased  to  do  business, 
to  prefer  some  of  its  creditors,  were  in- 
valid and  ineffectual  against  its  creditors 
generally,  without  regard  to  the  question 
whether  the  mortgages  were  or  were  not 
parts  of  the  same  transaction  as  an  as- 
signment under  the  statute.  That  decision, 
it  is  true,  proceeded  in  part  upon  a  theory 
that  the  property  of  an  insolvent  incor- 
poration is  a  trust  fund  for  its  creditors 
in^  a  wider  and  more  general  sense  than 
could  be  maintained  upon  general  prin-" 
ciples  of  equity  jurisprudence.  Graham  v. 
Railroad  Co.,  102  U.  S.  148,  26  L.  Ed.  106; 
Wabash,  etc.,  R.  Co.  v.  Ham,  114  U.  S. 
587,  29  L.  Ed.  235;  Richardson  v.  Green, 
133  U.  S.  30,  33  L.  Ed.  516;  Fogg  v.  Blair, 
133    U.    S.    534,    33    L.    Ed.    721;    Peters    V. 


Bain,  133  U.  S.  670,  33  L.  Ed.  696.  But 
it  also  proceeded  in  large  part,  as  the 
opinion  clearly  shows,  upon  the  constitu- 
tion of  Ohio,  and  the  laws  and  policy  of 
that  state  as  declared  in  previous  decisions 
of  its  highest  court,  and  should  therefore 
be  accepted  by  this  court  as  decisive  of 
the  law  of  Ohio  upon  the  subject."  Smith 
Middlings  Purifier  Co.  v.  McGroarty,  136 
U.  S.  237,  241,  34  L.  Ed.  346. 

40.  Robinson  v.  Belt,  187  U.  S.  41,  47 
L.  Ed.  65,  citing  Brashear  v.  West,  7  Pet. 
608,  8  L.  Ed.  801. 

41.  Randolph  v.  Quidnick  Co.,  135  U.  S. 
457,  463,  34  L.  Ed.  200. 

42.  Construction  of  attachment  statute. 

—Beach  v.  Viles,  2  Pet.  675,  7  L.  Ed.  559; 
Fleitas  v.  Cockrem,  101  U.  S.  301,  304,  25 
L.  Ed.  954;  Fidelity,  etc.,  Co.  v.  Bucki,  189 
U.  S.  135,  137,  47  L.  Ed.  744.  See,  gen- 
erally, the  title  ATTACH.MENT  AND 
GARNISHMENT,  vol.  2,  p.  660. 

In  Beach  v.  Viles,  2  Pet.  675,  7  L.  Ed. 
559,  it  is  said:  "This  being  a  suit  upon  a 
local  statute,  giving  a  particular  remedy, 
in  the  nature  of  a  foreign  attachment, 
against  garnishees,  who  possess  goods,  ef- 
fects or  credits  of  the  principal  debtor; 
the  decisions  which  have  been  made  on 
the  construction  of  that  statute,  by  the 
state  court  of  Massachusetts,  are  entitled 
to  great  respect;  and  ought,  in  conformity 
to  the  uniform  practice  of  this  court,  to 
govern  its  decision." 

43.  Fleitas  v.  Cockrem,  101  U.  S.  301, 
304,  25  L.  Ed.  954. 

The  Louisiana  statute  as  to  attachments 
provides  that  the  creditor  shall  execute 
and  deliver  a  bond  "for  a  sum  exceeding 
one-half  that  which  he  claims."  The 
Louisiana  supreme  court  construed  the 
provision  as  meaning  a  bond  "for  a  sum 
exceeding  by  one-half  that  which  he 
claims."  Held,  the  construction  is  binding 
on  the  federal  courts.  Fleitas  v.  Cockrem, 
101  U.  S.  301,  304,  25  L.  Ed.  954. 

44.  Liability  for  counsel  fees  in  suit  on 


COURTS. 


1063 


(6)  Attorneys. — It  is  for  the  highest  court  of  a  state  to  construe  a  statute 
of  the  state  relating  to  the  admission  of  attorneys  and  to  determine  whether  the 
word  "person"  as  therein  used  is  confined  to  males,  or  whether  women  may  be 
admitted  to  practice  law  in  the  state.'*^ 

(7)  Bills,  Notes  and  Checks. — Where  any  controversy  arises  as  to  the  liabil- 
ity of  a  party  to  a  bill  of  exchange,  promissory  note,  or  other  negotiable  paper, 
in  one  of  the  federal  courts,  which  is  not  determined  by  the  positive  words  of 
a  state  statute,  or  its  meaning  as  construed  by  the  state  courts,  the  federal  courts 
will  apply  to  its  solution  the  general  principles  of  the  law  merchant,  regardless 
of  any  local  decision.**'  Thus  the  question  whether  one  taking  commercial  paper 
in  payment  of,  or  as  collateral  security  for,  a  pre-existing  debt  is  a  holder  in  due 
course  of  trade,*^  or  as  to  the  rights  of  an  indorsee  of  a  bill  or  note  as  affected 
by  usury  m  the  transfer,'*^  or  as  to  the  rights  of  the  holder  of  municipal 
or  county  bonds  negotiable  in  form,*^  are  questions  of  general  law,  upon  which 


attachment    bond. — Fidelity,    etc.,    Co.    v. 
Bucki,  189  U.  S.  135,  137,  47  L.  Ed.  744. 

"Liability  for  these  counsel  fees  being, 
as  declared  by  its  highest  court,  a  part 
of  the  obligation  assumed  by  the  obligor 
\n  an  attachment  bond  given  in  the  courts 
of  Florida,  should  be  enforced  in  every 
court  in  which  an  action  on  such  a  bond 
is  brought.  This  action  was  commenced  in 
a  circuit  court  of  the  state,  and  if  it  had 
proceeded  there  to  judgment  unquestion- 
ably a  liability  for  counsel  fees  would 
have  been  sustained,  and  it  cannot  be  that 
by  removing  the  case  to  the  federal  court 
such  liability  has  been  taken  away."  Fidel- 
ity, etc.,  Co.  V.  Bucki,  189  U.  S.  135,  137, 
47  L.  Ed.  744. 

45.  Admission  of  attorneys  at  law. — In 
re  Lockwood,  154  U.  S.  116,  118,  38  L. 
Ed.  929;  Bradwell  v.  Illinois,  16  Wall.  130, 
21  L.  Ed.  442.  See,  generally,  the  title 
ATTORNEY  AND  CLIENT,  vol.  2,  p. 
703. 

46.  Commercial  paper. — Railroad  Co.  v. 
National  Bank,  102  U.  S.  14,  26  L.  Ed. 
61;  Swift  V.  Tyson,  16  Pet.  1,  10  L.  Ed. 
865;  Oates  v.  National  Bank,  100  U.  S. 
239,  25  L.  Ed.  580;  Pana  v.  Bowler,  107 
U.  S.  529,  541.  27  L.  Ed.  424;  Pine  Grove 
Township  V.  Talcott,  19  Wall.  666,  22  L. 
Ed.  227;  Mercer  County  v.  Hacket,  1  Wall. 
83,  96,  17  L.  Ed.  548.  See,  also.  United 
States  Bank  v.  Daniel,  12  Pet.  32,  9  L.  Ed. 
989. 

"The  law  respecting  negotiable  instru- 
ments may  be  truly  declared,  in  the  lan- 
guage of  Cicero,  adopted  by  Lord  Mans- 
field in  Luke  v.  Lyde,  2  Burr.  883,  887,  to 
be  in  a  great  measure  not  the  law  of 
a  single  country  only,  but  of  the  com- 
mercial world."  W^atson  v.  Tarpley,  18 
How.  517,  520,  15  L.  Ed.  509;  Swift  v. 
Tyson,  16  Pet.  1,  10  L.  Ed.  865. 

"We  have  already  seen  that  the  statutes 
of  Alabama  placed  under  the  protection 
of  the  commercial  law  promissory  notes 
payable  in  money  at  a  certain  designated 
place;  but  how  far  the  rights  of  parties 
here  are  afTected  by  the  rules  and  doc- 
trines of  that  law  is  for  the  federal  courts 
to  determine,  upon  their  own  judgment  as 
to    what    these    rules    and    doctrines    are." 


Oates  V.  National  Bank,  100  U.  S.  239,  25 
L.  Ed.  580.  See,  also.  Railroad  Co.  v. 
National  Bank,  102  U.  S.  14,  31,  26  L 
Ed.  61. 

47.  Who  are  bona  fide  holders. — Swift 
V.  Tyson,  16  Pet.  1,  10  L.  Ed.  865;  Rail- 
road Co.  v.  National  Bank,  102  U.  S  14, 
26  L.  Ed.  61;  Oates  v.  National  Bank, 
100  U.  S.  239,  25  L.  Ed.  580  (in  all  of  these 
cases  it  was  held  that  a  person  taking 
commercial  paper  in  payment  of  or  as 
collateral  security  for,  a  pre-existing  debt 
were  bona  fide  holders  for  value,  regard- 
less of  the  state  rule  on  the  subject). 

48.  Right  of  indorsee  taking  paper  for 
usurious  discount.— Upon  a  question  as  to 
whether  the  indorsee  of  commercial  paper 
to  whom  it  has  been  transferred  at  a 
usurious  discount  can  recover  against  the 
indorser,  the  federal  courts  adopt  their 
own  views.  Nichols  v.  Fearson,  7  Pet 
103,   8    L.    Ed.   624. 

49.  Rights  of  holder  of  municipal  or 
county  bonds.— Pana  v.  Bowler,  107  U  S 
529,  541,  27  L.  Ed.  424;  Pine  Grove  Town- 
ship V.  Talcott,  19  Wall.  666,  22  L.  Ed 
227. 

"We  are  not  bound  to  accept  the  in- 
ference drawn  by  the  supreme  court  of 
Ilhnois,  that  in  consequence  of  such  ir- 
regularity in  the  election  the  bonds  issued 
m  pursuance  of  it  by  the  ofificers  of  the 
township,  which  recite  on  their  face  that 
the  election  was  held  in  accordance  with 
the  statute,  are  void  in  the  hands  of  bona 
fide  holders.  This  latter  proposition  is 
one  which  falls  among  the  general  prin- 
ciples and  doctrines  of  commercial  juris- 
prudence, upon  which  it  is  our  duty  to 
form  an  independent  judgment,  and  in  re- 
spect of  which  we  are  under  no  obligation 
to  follow  implicitly  the  conclusions  of 
any  other  court,  however  learned  or  able 
It  may  be."  Pana  v.  Bowler,  107  U  S 
529.    541,   27   L.   Ed.   424.  '       ' 

The  decisions  of  the  highest  court  of 
the  state  will  not  be  respected,  when  such 
decisions  are  not  satisfactory  to  the  minds 
of  the  judges,  and  when  the  matter  in 
question  is  bonds  issued  in  negotiable  form 
by  a  township,  and  now  in  the  hands  of 
a  citizen  of  another  state  or  a  foreigner, 
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tlie  federal  courts  exercise  an  independent  judgment.  Indeed,  it  has  been 
held  that  a  state  statute  curtailing  the  right  of  the  holder  of  a  bill  to  recourse 
on  the  drawee  upon  nonacceptance  is  not  binding  on  the  federal  courts.^o  gut 
however  that  may  be,  the  federal  courts  are  governed  by  the  state  statutes  as  to 
the  time  within  which  a  demand  note  becomes  overdue.^i 

(8)  Carriers — (a)  In  General — The  subject  of  carriers  is  one  of  general 
law,  and  decisions  of  the  state  courts  upon  this  question  are  not  binding  on  the 
federal  courts.^- 

(b)  What  Constitutes  a  Contract  for  Through  Carriage. — What  constitutes  a 
through  contract  of  carriage  is  not  a  question  of  local  law,  upon  which  the  de- 
cision of  a  state  court  must  control,  but  is  a  matter  of  general  law,  upon  which 
the  federal  court  will  exercise  its  own  judgment.^- 

(c)  Exemptions  from  Liability  for  Negligence. — A  decision  of  state  courts 
as  to  the  validity  of  a  stipulation  by  a  carrier  for  exemption,  from  the  conse- 
quences of  his  own  or  his  servant's  negligence  is  not  binding  upon  federal  courts. 
Such  a  contract  must  be  held  to  be  void  in  the  courts  of  the  United  States,  with- 
out regard  to  the  decisions  of  the  courts  of  the  state  in  which  the  question 
arises.^'* 


bona  fide  and  for  value  paid.  Pine  Grove 
Township  V.  Talcott,  19  Wall.  666,  22  L. 
Ed.  227. 

50.  State  statute  cutting  off  recourse  of 
holder  against  drawer  upon  nonacceptance. 
— By  the  general  rules  of  commercial  law, 
the  payee  or  indorsee  of  a  bill,  upon  its 
presentment  and  upon  refusal  by  the 
drawee  to  accept,  has  the  right  to  im- 
mediate recourse  against  the  drawer.  He 
is  not  bound  to  wait  to  see  whether  or 
not  the  bill  will  be  paid  at  maturity.  A 
statute  of  a  state,  which  forbids  a  suit 
from  being  brought  in  such  a  case  until 
after  the  maturity  of  the  bill,  can  have 
no  effect  upon  suits  brought  in  the  courts 
of  the  United  States.  So,  also,  if  the  stat- 
ute seeks  to  make  the  right  of  recovery  in 
a  suit  brought  in  case  of  nonacceptance 
dependent  upon  proof  of  subsequent  pre- 
sentment, protest,  and  notice  for  non- 
payment. Watson  V.  Tarpley,  18  How. 
517,    15    L.    Ed.    509. 

51.  When  demand  note  overdue. — Paine 
V  Central,  etc.,  R.  Co.,  118  U.  S.  152,  30 
L.   Ed.   193. 

52.  Carriers — In  general. — Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  443,  32  L.  Ed.  788;  Hartford 
Fire  Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  175 
U.  S  91,  42  L.  Ed.  84;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627; 
Myrick  v.  Michigan  Cent.  R.  Co.,  107  U. 
S  102,  27  L.  Ed.  325;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  Ed.  508;  Lake  Shore, 
etc.,  R.  Co.  V.  Prentice,  147  U.  S.  101,  37 
L.  Ed  97;  Baltimore,  etc..  R.  Co.  v.  Baugh, 
149  U  S.  368,  37  L.  Ed.  772;  Paine  v. 
Central,  etc.,  R.  Co.,  118  U.  S.  152,  30  L. 
Ed.  193;  Chicago,  etc.,  R.  Co.  v.  Solan, 
]69  U.  S.  133,  136,  42  L.  Ed.  688. 

53.  What  constitutes  contract  for 
through  carriage. — Mj'rick  v.  Michigan 
Cent.  R.  Co.,  107  U.  S.  102,  109,  27  L.  Ed. 
325.  See,  generally,  the  title  CARRIERS, 
vol.   3,  p.   556. 

In  Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  102,  108,  27  L.  Ed.  325,  the  question 


was  whether  a  bill  of  lading,  issued  by  a 
railroad  company,  whereby  the  company 
agreed  to  carry  cattle  beyond  its  own  line 
to  the  place  named  for  final  delivery,  was  a 
through  contract.  The  ticket  or  bill  of 
lading  was  issued  in  Illinois,  and  the  rul- 
ings of  the  supreme  court  of  that  state,  as 
to  the  effect  of  such  a  ticket  or  bill  of 
lading,  were  claimed  to  be  conclusive;  but 
this  court  declined  to  follow  them,  and 
in  the  exercise  of  its  own  judgment  placed 
a  different  construction  upon  the  contract. 
Baltimore,  etc.,  R.  Co.  v.  Baugh,  149  U. 
S.  368,  375,  37  L.   Ed.  772. 

54.  Exemptions  from  liability  for  negli- 
gence.— Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  363,  21  L.  Ed.  627;  Chicago,  etc., 
R.  Co.  v.  Solan,  169  U.  S.  133,  136,  42  L. 
Ed.  688;  Lake  Shore,  etc.,  R.  Co.  v.  Pren- 
tice, 147  U.  S.  101,  106,  37  L.  Ed.  97; 
Baltimore,  etc.,  R.  Co.  z:  Baugh,  149  U. 
S.  368,  375,  37  L.  Ed.  772;  Hartford  Fire 
Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  175  U.  S. 
91,  97,  42  L.  Ed.  84;  Liverpool,  etc..  Steam 
Co.  V.  Phenix  Ins.  Co..  129  U.  S.  397,  32 
L.  Ed.  788;  Smith  v.  Alabama,  124  U.  S. 
465,  31  L.  Ed.  508.  See,  generally,  the 
title  CARRIERS,  vol.  3,  p.  556. 

"The  question  of  the  right  of  a  railroad 
corporation  to  contract  for  exemption 
from  liability  for  its  own  negligence  is, 
indeed,  like  other  questions  affecting  its 
liabilitj'  as  a  common  carrier  of  goods  or 
passengers,  one  of  those  questions  not  of 
merely  local  law,  but  of  commercial  law 
or  general  jurisprudence,  upon  which  this 
court,  in  the  absence  of  ejcpress  statute 
regulating  the  subject,  will  exercise  its 
own  judgment,  uncontrolled  by  the  de- 
cisions of  the  courts  of  the  state  in  which 
the  cause  of  action  arises.  But  the  law 
to  be  applied  is  none  the  less  the  law  of 
the  state;  and  may  be  changed  by  its 
legislature,  except  so  far  as  restrained  by 
the  constitution  of  the  state  or  by  the 
constitution  or  law  of  the  United  States. 
Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627;  Hough  v.  Railway  Co.,  100 
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(d)  Liability  for  Punitive  or  Bxemplary  Damages. — Whether  a  railroad  cor- 
poration can  be  charged  with  punitive  or  exemplary  damages  for  the  illegal, 
wanton  and  oppressive  conduct  of  a  conductor  of  one  of  its  trains  towards  a  pas- 
senger, is  a  question,  not  of  local  law,  but  of  general  jurisprudence,  upon  which 
the  federal  courts,  in  the  absence  of  express  statute  regulating  the  subject,  will 
exercise  its  own  judgment,  uncontrolled  by  the  decisions  of  the  courts  of  the 
several  states. ^^ 

(e)  Regulation  of  Rates. — A  decision  of  the  highest  court  of  the  state  that 
under  a  state  statute  providing  for  regulating  railroad  rates  by  a  corporation 
commission,  the  decision  of  the  commission  is  final  and  conclusive,  and  not  sub- 
ject to  judicial  investigation,  is  binding  on  the  federal  courts. ^^ 

(f)  At  What  Stations  Trains  Must  Stop. — Where  the  highest  court  of  a  state 
holds  that  the  statute  not  only  required  every  train  to  stop  at  every  county  seat 
at  which  it  arrived,  but  that  every  train  passing  through  a  certain  city  must  go 
to  and  stop  at  the  station  in  that  city,  the  construction  is  binding  on  the  federal 
courts. °' 

(9)  Commercial  Lazv. — The  courts  of  the  United  States  are  not  controlled 
by  the  decisions  of  state  courts  on  questions  of  general  commercial  law.^^  Com- 
mercial law  is  a  phrase  employed  to  denote  the  branch  of  the  law  which  relates 
to  the  rights  of  property  and  the  relations  of  persons  engaged  in  commerce.  Per- 
sons engaged  in  commercial  adventures,  wheiever  they  may  have  their  domicile, 
have  business  relations  throughout  the  civilized  world,  from  which  it  results  that 


U.  S.  213,  25  L.  Ed.  612;  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  Ed.  359;  Myrick 
V.  Michigan  Cent.  R.  Co.,  107  U.  S.  102, 
109,  27  L.  Ed.  325;  Smith  v.  Alabama, 
124  U.  S.  .465,  ■  31  L.  Ed.  508; 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147 
U.  S.  101,  37  L.  Ed.  97;  Baltimore,  etc., 
R.  Co.  V.  Baugh,  149  U.  S.  368,  369,  37  L. 
Ed.  772;  Paine  v.  Central,  etc.,  R.  Co.,  118 
U.  S.  152,  30  L.  Ed.  193."  Chicago,  etc., 
R.  Co.  V.  Solan,  169  U.  S.  133,  136,  42  L. 
Ed.  688. 

"In  Railroad  Co.  v.  Lockwood,  17  Wall. 
357,  368,  21  L.  Ed.  627,  the  question  was 
as  to  the  extent  to  which  a  common  car- 
rier could  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself 
or  his  servants,  and  notwithstanding  there 
were  decisions  of  the  courts  of  New  York 
thereon,  the  state  in  which  the  cause  of 
action  arose,  this  court  held  that  it  was 
not  bound  by  them,  and  that  in  a  case 
involving  a  matter  of  such  importance  to 
the  whole  country  it  was  its  duty  to  pro- 
ceed in  the  exercise  of  an  independent 
judgment."  Baltimore;  etc.,  R.  Co.  v. 
Baugh,  149  U.  S.  368,  374,  37  L.  Ed.  772. 

55.  Liability  for  punitive  damages. — 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice.  147 
U.  S.  101,  106,  37  L.  Ed.  97;  Baltimore, 
etc.,  R.  Co.  V.  Baugh.  140  U.  S.  36S,  375,  37 
L.  Ed.  772.  See,  generallv.  the  title  EX- 
EMPLARY  DAMAGES.' 

56.  Regulation  of  rates. — Chicago,  etc.. 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  4.^6,  33 
L.  Ed.  970.  See,  generallv,  the  title  CAR- 
RIERS, vol.  3,  p.  556. 

57.  At  what  stations  trains  must  stop. — 
Illinois  Cent.  R.  Co.  v.  Illinois,  163  U.  S. 
142,  152,  41  L.  Ed.  107.  See,  generally, 
the  title  CARRIERS,  vol.  3,  p.  556. 


58.  Railroad  Co.  v.  National  Bank,  102 
U.  S.  14,  26  L.  Ed.  61;  Swift  v.  Tyson,  16 
Pet.  1,  10  L.  Ed.  865;  Gates  v.  National 
Bank,  100  U.  S.  239,  25  L.  Ed.  580;  Wal- 
lace V.  McConnell,  13  Pet.  136,  150,  10  L. 
Ed.  95;  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  495,  10  L.  Ed.  1044;  Stutsman 
County  V.  Wallace,  142  U.  8.  293,  35  L. 
Ed.  1018;  Stanly  County  v.  Coler,  190  U. 
S.  437,  444,  47  L.  Ed.  1126;  Burgess  v. 
Seligman,  107  U.  S.  20.  27  L.  Ed.  359; 
Pleasant  Township  v.  ^tna  Life  Ins.  Co., 
138  U.  S.  67,  73,  34  L.  Ed.  864. 

It  is  of  the  utmost  importance  that  all 
rules  relating  to  commercial  law  should 
be  stable  and  uniform.  They  are  adopted 
for  practical  purposes,  to  regulate  the 
course  of  business  in  commercial  transac- 
tions; and  the  ruk  here  established  is 
well  calculated  for  the  convenience  and 
safety  of  all  parties.  Wallace  v.  McCon- 
nell,  13   Pet.    136,   150,   10    L.   Ed.   95. 

"It  never  has  been  supposed  by  us,  that 
this  section  did  apply,,  or  was  intended  to 
apply,  to  questions  of  a  more  general 
nature,  not  at  all  dependent  upon  local 
statutes  or  local  usages  of  a  fixed  and 
permanent  operation;  as.  for  example,  to 
the  construction  of  ordinary  contracts  or 
other  written  instruments,  and  especially 
to  questions  of  general  commercial  law, 
where  the  state  tribunals  are  called  upon 
to  perform  the  like  functions  as  ourselves; 
that  is,  to  ascertain  upon  general  reason- 
ing and  legal  analogies,  what  is  the  true 
exposition  of  the  contract,  or  what  is  the 
just  rule  furnished  by  the  principles  of 
commercial  law  to  govern  the  case."  Swift 
V.  Tyson.  16  Pet.  1,  10  L.  Ed.  865;  Watson 
V.  Tarpley,  18  How.  517,  520,  15  L.  Ed. 
509. 
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commercial  law  is  less  local  and  more  international  than  any  other  system  of  law, 
except  the  law  of  nations.^ ^ 

(10)  Courts — (a)  Organization  and  Constitution. — The  decisions  of  the 
highest  courts  of  the  state  are  controlling  upon  the  question  as  to  the  proper  con- 
stitution of  a  state  court  under  the  state  constitution  and  laws.^*^* 

(b)  Jurisdiction. — Decisions  of  the  state  court  as  to  the  jurisdiction  and  func- 
tions of  its  own  courts,®!  qj-  as  to  the  existence  of  facts  which  give  it  jurisdic- 
tion under  a  state  statute,®^  are  binding  on  the  federal  courts. 

(11)  Common  Law. — The  adoption  of  the  state  laws  by  the  act  of  congress 
extends  as  well  to  the  unwritten  as  to  the  written  law — to  the  law  arising  from 
established  usage  and  judicial  determinations,  as  well  as  to  the  law  created  by 
positive  acts  of  the  legislature/^^  But  the  interpretation  of  the  common  law  of 
the  state  by  the  state  courts,  is  not  binding  on  the  federal  courts  in  cases  where 
no  rule  of  property  has  been  established  by  the  state  decisions.^* 

(12)  Construction  of  State  Constitution  or  Laws — (a)  In  General. — Upon 
the  construction  of  the  constitution  and  laws  of  a  state,  the  federal  courts  as  a 
general  rule,  follow  the  decision  of  the  highest  court  of  tl-ie  state,  unless  they 
conflict  with  or  impair  the  efficacy  of  some  provision  of  the  federal  constitution, 
or  of  a  federal  statute,  or  a  rule  of  general  commercial  law.*'^    And  this  is  true, 


59.  Meaning    of    "commercial    law." — 

Railroad  Co.  v.  National  Bank,  102  U.  S. 
14,  55,  26  L.  Ed.  61. 

60.  Constitution  of  state  court. — Meri- 
wether V.  Muhlenburg  County  Court,  120 
U.  S.  354,  30  L.  Ed.  653;  Bullitt  County  v. 
Washer,  130  U.  S.  142,  151,  32  L.  Ed.  885. 

Thus  the  holdings  of  the  supreme  court 
of  Kentucky  that  the  justices  of  the  peace 
are  no  part  of  the  county  court,  when 
levying  a  tax  to  pay  judgments  against 
the  county,  and  that  the  court  may  be  held 
by  county  judge  alone,  are  binding  on  the 
federal  courts.  Meriwether  v.  Muhlen- 
burg County  Court,  120  U.  S.  354,  30  L. 
Ed.  653.  See,  also,  Bullitt  County  v. 
Washer,  130  U.  S.  142,  151,  32  L.  Ed.  885. 

As  to  the  organization  or  composition 
of  a  tribunal  established  by  the  funda- 
mental law  of  the  state,  the  decisions  of 
the  state  are  at  least  entitled  to  great 
weight.  Meriwether  v.  Muhlenburg 
Coanty  Court,  120  U.  S.  354,  357,  30  L. 
Ed.  653. 

61.  Jurisdiction  of  state  courts. — Free- 
port  Water  Co.  v.  Freeport  City,  180  U. 
S.  587,  45  L.  Ed.  679;  Danville  Water  Co. 
V.  Danville,  180  U.  S.  619,  45  L.  Ed.  696; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  452,  33  L.  Ed.  970;  Jeter  v. 
Hewitt,  22  How.  352,  16  L.  Ed.  345;  Me- 
chanics', etc..  Bank  v.  Union  Bank,  22 
Wall.  276,   22   L.   Ed.   871. 

With  what  functions  state  courts  are  in- 
vested is  a  matter  of  construction  in 
which  the  federal  courts  follow  state  de- 
cisions. Freeport  Water  Co.  v.  Freeport 
City,  180  U.  S.  587,  601,  45  L.  Ed.  679; 
Danville  Water  Co.  v.  Danville,  180  U.  S. 
619,  45  L.  Ed.  696. 

A  mortgage  of  land  and  slaves,  in  Louis- 
iana, was  made  to  the  Bank  of  Louisiana, 
and  the  property  sold  in  the  manner 
pointed  out  by  the  charter  of  the  bank. 
The  purchasers  applied  to  the  district 
court    (state    court),    under    a    statute    of 


Louisiana,  for  a  monition,  citing  all  per- 
sons who  objected  to  sale  to  make 
their  objection  known.  That  court  de- 
cided that  the  sale  was  null  and  void,  but 
the  supreme  court  reversed  the  judgment 
as  to  the  widow,  and  those  claiming  under 
her.  Held,  this  judgment  cuts  oflf  all  the 
objections  that  apply  to  the  manner  of 
conducting  the  sale,  and  to  thfe  form  of 
the  judgment  in  the  court  below;  the 
supreme  court  of  the  state  having  decided 
that  the  courts  below  had  jurisdiction  of 
the  case,  that  decision  is  binding  upon 
the  federal  court.  Jeter  v.  Hewitt,  22 
How.  352,  16  L.  Ed.  345. 

Construction  of  statute  as  to  jurisdic- 
tion of  state  courts  binding  on  federal 
courts. — Chicago,  etc.,  R.  Co.  v.  ?vlinne- 
sota,  134  U.  S.  418,  452.  33  L.  Ed.  970. 

62.  Existence  of  facts  giving  state  court 
jurisdiction. — Grignon  v.  Astor,  2  How. 
319,  11  L.  Ed.  283. 

By  a  law  of  Michigan,  passed  in  1818, 
the  county  courts  had  power,  under  cer- 
tain circumstances,  to  order  the  sale  of 
the  real  estate  of  a  deceased  person  for 
the  payment  of  debts  and  legacies.  Held, 
that  it  was  for  that  court  to  decide  upon 
the  existence  of  the  facts  which  gave  juris- 
diction; and  the  exercise  of  the  jurisdic- 
tion warrants  the  presumption  that  the 
facts  which  were  necessary  to  be  proved 
were  proved.  Grignon  v.  Astor,  2  How. 
319,   11    L.    Ed.   283. 

63.  Common  law. — Brown  v.  Van 
Braam,  3  Dall.  344,  352.  1  L.  Ed.  629. 

64.  Interpretation  of  common  law  not 
binding — Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  Ed.  508;  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92,  100,  45  L.  Ed. 
765;  Chicago  v.  Robbins,  2  Black  418,  17 
L.   Ed.  298. 

65.  Construction  of  state  statutes  fol- 
lowed.— Supreme  Lodge  Knights  of  Py- 
thias V.  Meyer,  198  U.  S.  508,  49  L.  Ed. 
1146;   Bacon  v.  Texas,   163  U.   S.  207,   221, 
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although  the  federal  court  may  be  of  the  opinion  that  the  construction  given  by 
the   state  court   is   improper.^^    It  is  immaterial   whether   such  construction  has 


41  L.  Ed.  132;  Gelpcke  v.  Dubuque,  1 
Wall.  175,  17  L.  Eel.  520;  Hammond  v. 
Hastings,  134  U.  S.  401,  404,  33  L.  Ed.  960; 
Amy  V.  Watertown  (No.  1),  130  U.  S. 
301,  32  L.  Ed.  946;  Enfield  v.  Jordan,  119 
U.  S.  680,  30  L.  Ed.  523;  Hall  v.  DeCuir, 
95  U.  S.  485,  500,  24  L.  Ed.  547;  Provident 
Institution  v.  Massachusetts,  6  Wall.  611, 
18  L.  Ed.  907;  Randall  v.  Brigham,  7  Wall. 
523,  19  L.  Ed.  285;  Gut  v.  fhe  State,  9 
Wall.  35,  19  L.  Ed.  573;  Stutsman  County 
V.  Wallace,  142  U.  S.  293,  306,  35  L.  Ed. 
1018;  First  Nat.  Bank  v.  Ayers,  160  U.  S. 
660,  664,  40  L.  Ed.  573;  Luther  v.  Borden, 
7  How.  1.  58,  12  L.  Ed.  581;  Louisiana  v. 
Pilsbury,  105  U.  S.  278,  295,  26  L.  Ed.  1090; 
Taylor  v.  Beckham,  178  Q.  S.  548,  572, 
44  L.  Ed.  1187;  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586,  592,  42  L.  Ed.  865; 
Gormley  v.  Clark,  134  U.  S.  338,  348,  33 
L.  Ed.  909;  Norton  v.  Shelby  County,  118 
U.  S.  425,  30  L.  Ed.  178;  Pollard  v.  Dwight, 
4  Cranch  421,  429,  2  L.  Ed.  666;  Porter- 
field  V.  Clark,  2  How.  76,  125,  11  L.  Ed. 
185;  Miller  v.  Cornwall  R.  Co.,  168  U.  S. 
131,  134,  42  L.  Ed.  409;  Porter  v.  Foley, 
24  How.  415,  16  L.  Ed.  740;  Kipley  v. 
Illinois,  170  U.  S.  182,  186,  42  L.  Ed.  998; 
Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed. 
959;  Carroll  v.  Safford,  3  How.  441,  460, 
11  L.  Ed.  671;  Russell  v.  Ely,  2  Black  575, 
576,  17  L.  Ed.  258;  New  York  Cent.  R. 
Co.  V.  Miller,  202  U.  S.  584,  595,  50  L.  Ed. 
1155;  Commissioners  v.  Bancroft,  203  U. 
S.  112,  118,  51  L.  Ed.  112;  Oakes  v.  Mase, 
165  U.  S.  363,  364,  41  L.  Ed.  746;  Forsyth 
V.  Hammond,  166  U.  S.  506,  518,  41  L.  Ed. 
1095;  O'Conor  v.  Texas,  202  U.  S.  501,  509, 
50  L.  Ed.  1120;  Mercer  County  v.  Hacket, 
1  Wall.  83,  17  L.  Ed.  548;  Marshall  v.  ■ 
Ladd,  131  U.  S.  appx.  Ixxxix,  19  L.  Ed. 
153;  Cook  County  v.  Calumet,  etc.,  Co., 
138  U.  S.  635,  34  L.  Ed.  1110;  Saunders  v. 
Could,  4  Pet.  392,  7  L.  Ed.  897;  Beals  v. 
Hale,  4  How.  37,  54,  11  L.  Ed.  865;  Smith 
V.  Kernochen,  7  How.  198,  219,  12  L.  Ed. 
€60;  Moore  v.  Brown,  11  How.  414,  435, 
13  L.  Ed.  751;  Andreae  v.  Redfield,  98 
U.  S.  225,  235,  25  L.  Ed.  158;  Lambert  v. 
Barrett,  159X1.  S.  660,  40  L.  Ed.  296;  Union 
Nat.  Bank  v.  Louisville,  etc.,  R.  Co.,  163 
U.  S.  325,  331,  41  L.  Ed.  177;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  688,  41  L.  Ed.  1165;  Fleitas  v.  Cock- 
rem,  101  U.  S.  301,  25  L.  Ed.  954;  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  508,  44 
L.  Ed.  864;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  194,  219,  41  L.  Ed.  683;  Hagar 
V.  Reclamation  Dist.  No.  108,  111  U.  S. 
701,  28  L.  Ed.  569;  West  v.  Louisiana,  194 
U.  S.  258,  261,  48  L.  Ed.  965;  Henry 
County  V.  Nicolay,  95  U.  S.  619,  24  L. 
Ed.  394. 

When  the  construction  of  the  constitu- 
tion or  the  statutes  of  a  state  has  been 
fixed  by  an  unbroken  series  of  decisions 
of  its  highest  court,  the  courts  of  the 
United  States  accept  and  apply  it  in  cases 


before  them.     Elmwood  v.   Marcy,  92   U. 
S.  289,  23  L.  Ed.  710. 

"This  court  respects  the  decisions  of  the 
state  courts  upon  their  local  statutes,  in 
the  same  manner  as  the  state  courts  are 
bound  by  the  decisions  of  this  court  in 
construing  the  constitution,  laws  and  trea- 
ties of  the  union."  Elmendorf  v.  Taylor, 
10  Wheat.  152,  6  L.  Ed.  289. 

The  power  to  determine  the  meaning  of 
a  statute  carries  with  it  the  power  to  pre- 
scribe its  extent  and  limitations  as  well 
as  the  method  by  which  they  shall  be  de- 
termined. Smiley  v.  Kansas,  196  U.  S. 
447,   455,   49   L.    Ed.    546. 

"When  a  case  is  brought  in  the  United 
States  court,  comity  generally  requires  of 
this  court  that  in  matters  relating  to  the 
proper,  construction  of  the  laws  and  con- 
stitution of  its  own  state,  this  court  should 
follow  the  decisions  of  the  state  court; 
yet  in  exceptional  cases,  such  as  Gelpcke 
V.  Dubuque,  1  Wall.  175,  17  L.  Ed.  520, 
it  is  seen  that  this  court  has  refused  to 
be  bound  by  such  rule,  and  has  refused 
to  follow  the  later  decisions  of  the  state 
court."  Bacon  v.  Texas,  163  U  S.  207 
221,  41  L.  Ed.  132. 

If  a  statute  as  construed  by  the  state 
court  is  constitutional  the  federal  courts 
follow  its  construction.  Soper  v  Law- 
rence, 20]  U.  S.  359,  370,  50  L.  Ed.  788; 
Tampa  Waterworks  Co.  v.  Tampa  199 
U.  S.  241,  50  L.  Ed.  170;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.,  200  U  S 
527,  530,  50   L.   Ed.   581. 

Whether  the  legislature  of  a  state  has 
authority  under  the  constitution  of  the 
state  to  pass  a  particular  statute,  what  is 
the  true  interpretation  of  any  statute 
passed  by  it  for  a  purpose  specified,  and 
what  acts  will  be  justified  under  the  stat- 
ute, are  matters  which  lie  exclusively 
within  the  determination  of  the  highest 
court  of  the  state.  Aicardi  v.  The  State 
19  Wall.  635,  22  L.  Ed.  215. 

In  a  great  majority  of  the  causes 
brought  before  the  federal  tribunals,  they 
are  called  on  to  enforce  the  laws  of  the 
states;  the  rights  of  parties  are  determined 
under  these  laws,  and  it  would  be  a  strange 
perversion  of  principle,  if  the  judicial  ex- 
position of  these  laws  by  the  state  tribu- 
nals should  be  disregarded.  These  exposi- 
tions constitute  the  law,  and  fix  the  rule 
of  property;  rights  are  acquired  under  this 
rule,  and  it  regulates  all  the  transactions 
which  come  within  its  scope.  Green  v 
Neal,  6  Pet.  291,  8  L.  Ed.  402. 

66.  Where  federal  does  not  agree  with 
state  court  as  to  correctness  of  construc- 
tion.—Supervisors  V.  United  States  18 
Wall.  71,  82,  21  L.  Ed.  771;  McKeen  v. 
Delancy,  5  Cranch  22,  3  L.  Ed.  25;  Forsyth 
V.  Hammond,  166  U.  S.  506,  518,  41  L 
Ed.  1095;  Iowa  Cent.  R.  Co.  v.  Iowa  160 
U.  S.  389,  40  L.  Ed.  467. 
"The    construction    by   the    courts    of   a 
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been  established  by  long  usage  or  a  judicial  decision.^" 

(b)  Construction  Considered  as  Part  of  Statute. — The  construction  given  to 
a  statute  of  a  state  by  the  highest  judicial  tribunal  of  such  state  is  regarded  as  a 
part  of  the  statute,  and  is  as  binding  upon  the  courts  of  the  United  States  as  the 
text.«s 

(c)  Consistency  of  Statute  mith  State  Constitution. — The  federal  courts  are 
bound  by  the  decision  of  the  highest  court  of  a  state  that  a  statute  violates  no 
provision  of  the  constitution  of  the  state,  and  that  it  is  a  valid  statute  so  far  as 
that  instrument  was  concerned.'^^ 


state  of  its  constitution  and  statutes  is,  as 
a  general  rule,  binding  on  the  federal 
■courts.  We  may  think  that  the  supreme 
court  of  a  state  has  misconstrued  its  con- 
stitution or  its  statutes,  but  we  are  not  at 
liberty  to  therefore  set  aside  its  judgments. 
That  court  is  the  final  arbiter  as  to  such 
questions."  Forsyth  v.  Hammond,  166  U. 
S.   506,   518,  41   L.   Ed.   1095. 

67.  Construction  by  usage. — Carroll  v. 
Safford.  3  How.  441,  460,  11  L.  Ed.  671. 

68.  Construction  regarded  as  part  of 
statute. — Leffingwell  v.  Warren,  2  Black 
599,  603,  17  L.  Ed.  261;  Shelby  v.  Guy,  11 
Wheat.  361,  6  L.  Ed.  495;  McClung  v.  Silli- 
man,  3  Pet.  270,  7  L.  Ed.  676;  Green  v. 
Neal,  6  Pet.  291,  8  L.  Ed.  402;  Ross  v. 
Duval,  13  Pet.  45,  10  L.  Ed.  51;  Massingill 
V.  Downs,  7  How.  760,  767,  12  L.  Ed.  903; 
Nesmith  v.  Sheldon,  7  How.  812,  12  L. 
Ed.  925;  Van  Rensselaer  v.  Kearney,  11 
How.  297,  13  L.  Ed.  703;  Webster  v. 
Cooper,  14  How.  488,  504,  14  L.  Ed.  510; 
Machine  Co.  v.  Gage,  100  U.  S.  676,  677, 
25  L.  Ed.  754;  Bauserman  v.  Blunt,  147  U. 
S.  647,  654,  37  L.  Ed.  316;  Hamilton  Co. 
V.  Massachusetts,  6  Wall.  632,  641,  18  L. 
Ed.  904;  Tayloe  v.  Thomson.  5  Pet.  358,  8 
L  Ed.  154;  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555,  582,  31  L.  Ed.  795;  Morley  v. 
Lake  Shore,  etc.,  R.  Co.,. 146  U.  S.  162,  36 
L.  Ed.  925;  Randall  v.  Brigham,  7  Wall. 
523,  19  L.  Ed.  285;  Provident  Institution 
V.  Massachusetts,  6  Wall.  611,  18  L.  Ed. 
907;  Douglass  z'.  Pike  County,  101  U.  S. 
677,  25  L.  Ed.  968;  Weightman  v.  Clark, 
103  U.  S.  256,  26  L.  Ed.  392;  Louisiana  v. 
Pilsbury,  105  U.  S.  278,  295,  26  L.  Ed. 
1090;  Gelpcke  v.  Dubuque,  1  Wall.  175,  17 
L.  Ed.  520;  Havemeyer  v.  Iowa  County, 
3  Wall.  294,  18  L.  Ed.  38;  Thompson  v.  Lee 
County,  3  Wall.  327.  18  L.  Ed.  177;  Lee 
County  V.  Rogers,  7  Wall.  181,  19  L.  Ed. 
160;  Chicago  v.  Sheldon,  9  Wall.  50,  19 
L.  Ed.  594;  Olcott  v.  The  Supervisors,  16 
Wall.  678,  21  L.  Ed.  382;  Fairfield  v.  Gal- 
latin County,  100  U.  S.  47,  25  L.   Ed.  544.  ^ 

"That  the  statute  laws  of  the  states." 
says  Mr.  Justice  Johnson,  in  delivering  the 
opinion  of  this  court  in  Shelby  v.  Guy,  11 
Wheat.  361,  367,  6  L.  Ed.  495,  "must  fur- 
nish the  rule  of  decision  of  this  court, 
so  far  as  they  comport  with  the  constitu- 
tion of  the  United  States,  in  all  cases  aris- 
ing within  the  respective  states,  is  a 
position  that  no  one  doubts.  Nor  is  it 
questionable  that  a  fixed  and   received    con- 


struction of  their  respective  statute  laws, 
in  their  own  courts,  makes,  in  fact,  a  part 
of  the  statute  law  of  the  country,  how- 
ever we  may  doubt  the  propriety  of  that 
construction.  It  is  obvious  that  this  ad- 
mission may  at  times  involve  us  in  seem- 
ing inconsistencies — as  where  states  have 
adopted  the  same  statutes,  and  their  courts 
differ  in  the  construction.  Yet  that  course 
is  necessarily  indicated  by  the  duty  im- 
posed upon  us,  to  administer,  as  between 
certain  individuals,  the  laws  of  the  re- 
spective states,  according  to  the  best  lights 
we  possess  of  what  those  laws  are." 
Christy  v.  Pridgeon,  4  Wall.  196,  203,  18  L. 
Ed.  322. 

69.  Consistency  of  state  statute  with 
state  constitution. — Jack  v.  Kansas,  199 
U.  S.  372,  379,  50  L.  Ed.  234;  Smiley  z'. 
Kansas,  196  U.  S.  447.  49  L.  Ed.  546;  Mer- 
chants', etc..  Bank  v.  Pennsylvania,  167 
U.  S.  461,  42  L.  Ed.  236;  Michigan  Cent. 
R.  Co.  V  Powers,  201  U.  S.  245,  50  L.  Ed. 
744;  State  Railroad  Ta.x  Cases,  92  U.  S. 
575,  576,  23  L.  Ed.  663;  Pittsburg,  etc.,  R. 
Co.  V.  Backus,  154  U.  S.  421,  425,  31  L. 
Ed.  1031;  Withers  v.  Buckley,  20  How.  84, 
89,  15  L  Ed.  816;  Long  Island  Water  Sup- 
ply Co.  V.  Brooklyn,  166  U.  S.  685,  688,  41 
L.'  Ed.  1165;  League  v.  Texas,  184  U.  S. 
.156,  159,  46  L.  Ed.  478;  Mason  v.  Missouri, 
179  U.  S.  328,  334,  45  L.  Ed.  214;  Adams 
Express    Co.   v.   Ohio,   165   U.   S.   194,   219, 

41  L.  Ed.  683;  Carstaris  v.  Cochran,  1^1 -i 
U.  S.  10,  16,  48  L.  Ed.  596;  Merchants', 
etc..  Bank  v.  Pennsylvania,  167   U.   S.  461, 

42  L.  Ed.  236;  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  42  L.  Ed.  853; 
Rasmussen  v.  Idaho,  181  U.  S.  198,  45  L. 
Ed.  820;  Lincoln  County  v.  Luning,  133 
U.  S.  529,  532..  33  L.  Ed.  766;  Giozza  V. 
Tiernan,  148  U.  S.  657,  661,  37  L.  Ed.  599; 
Gut  V.  The  State,  9  Wall.  35,  19  L.  Ed. 
573;  Brown  v.  New  Jersey,  175  U.  S.  172, 
174,  44  L.  Ed.  119;  Louisiana  v.  Pilsbury, 
105  U.  S.  278,  26  L.  Ed.  1090;  Hallinger 
7\  Davis,  146  U.  S.  314,  36  L.  Ed.  986; 
Forsyth  r.  Hammond,  166  U.  S.  506,  41 
L.  Ed.  1095;  Orr  v.  Gilman,  183  U.  S.  278, 
283,  46  L.  Ed.  196;  Montana  v.  Rice,  204 
U.  S.  291,  301,  51  L.  Ed.  490;  Randall  v. 
Brigham,  7  Wall.  523,  541,  19  L.  Ed.  285; 
Provident  Institution  v.  Massachusetts,  6 
Wall.  611,  630,  18  L.  Ed.  907:  Aicardi  v. 
The  State,  19  Wall.  635,  22  L.  Ed.  215; 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.    S.    112,    154,    41    L.    Ed.    369;    Montana 
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(d)  Construction  of  State  Constitution — aa.  In  General. — There  is  no  sound 
distinction  between  the  construction  of  a  law  enacted  by  the  legislature  of  a 
state,  and  the  construction  of  the  organic  law.  ordained  bv  the  oeople  themselves. 
The  exposition  of  both  belongs  to  the  judicial  department  of  the  government  of 
the  state,  and  its  decision  is  final,  and  binding  upon  all  other  departments  of  that 
government,  and  upon  the  people  themselves,  until  they  see  fit  to  change  their 
constitution ;  and  the  federal  courts  receive  such  a  settled  construction  as  part  of 
the  fundamental  law  of  the  stateJ*^ 

bb.  Validity  of  Constitution. — Where  two  opposing  state  governments  are  set  up. 
and  the  courts  of  the  state  decide  in  favor  of  one,  the  courts  of  the  United 
States  adopt  and  follow  the  decisions  of  the  state  courts  upon  such  a  question.''^ 

cc.  Whether  Constitutional  Provisions  Are  Self -Executing. — A  decision  of 
the  highest  court  of  a  state  involving  the  question  whether  a  provision  of  the 
state  constitution  is  self-executing  or  not  is  binding  on  the  federal  courts."^ 2 

(e)  What  Constitutes  "Construction"  of  a  State  Laiv. — The  decision  of  the 
state  court  that  a  state  statute  governs  a  particular  case  is  a  construction  of  the 
state  statute  and  is  binding  upon  the  federal  courts.'''^ 

(f )  Decisions  as  to  What  Are  Lazn's  of  State — aa.  In  General. — As  a  matter 
of  propriety  and  right,  the  decisions  of  the  state  courts  on  the  question  as  to 
what  are  the  laws  of  the  state  is  binding  upon  those  of  the  United  States.'^'* 


Co.  V.  St.  Louis  Mill.,  etc.,  Co.,  152  U.  S. 
160.  Ifif).  38  L.  Rd.  39S:  Rinnpy  7'  Te^-as. 
193  U.  S.  504,  509,  48  L.  Ed.  767;  East 
Hartford  v.  Hartford  liridge  Co.,  10  How. 
511,   13   L.   Ed.   518. 

If  conflict  with  the  state  constitution  is 
the  sole  ground  of  attack,  the  supreme 
court  of  the  state  is  the  final  authority. 
i^Terchants',  etc..  Bank  v.  Pennsylvania,  167 
U.  S.  461,  42  L.  Ed.  236;  Michigan  Cent. 
R.  Co.  V.  Powers,  201  U.  S.  245,  50  L.  Ed. 
744. 

70.  Constructicn  placed  on  state  consti- 
tution.— Webster  v.  Cooper,  14  How.  488, 
504,  14  L.  Ed.  510. 

71.  Validity  of  state  goverment — Luther 
7'.  Borden.  7   How.  1,  12  L.  Ed.  581. 

72.  Whether  constitutional  provisions 
self-executing. — Middleton  Nat.  Bank  v. 
Toledo,  etc..  R.  Co.,  19?  U.  S.  394,  404,  40  L. 
Ed.  803.  See,  generally,  the  title  CON- 
STITUTIONAL LAW,  ante,  p.  1. 

73.  What  constitutes  "construction"  of 
statute — Williams  v.  Gaylord,  186  U.  S. 
157,  46  L.  Ed.   1102. 

In  a  case  in  which  it  was  contended  that 
federal  courts  are  not  bound  by  the  ap- 
plication of  a  state  statute  by  state  courts, 
but  only  by  its  construction,  the  supreme 
court  said:  "We  are  unable  to  accept  the 
distinction.  To  accept  it  would  deprive 
•the  state  courts  of  the  power  to  declare 
the  implications  of  state  statutes,  and  con- 
fine interpretation  to  the  mere  letter.  The 
supreme  court  of  California  declared  the 
effect  of  the  act  of  1880  as  deduced  from 
the  language  and  purpose  of  the  act,  and 
this  was  necessarily  an  exercise  of  con- 
struction. The  very  essence  of  construc- 
tion is  the  extension  of  the  meaning  of  a 
statute  beyond  its  letter,  and  it  can  seldom 
be  done  without  applying  some  principle 
of  law  general  in  some  branch  of  juris 
prudence,  and  if  whenever  such  applica- 
tion   occurs    the    authority    of    the     state 


courts  to  interpret  the  statute  ceases,  the 
federal  tribunals,  instead  of  following, 
could  lead  those  courts  in  declaring  the 
meaning  of  the  legislation  of  the  states." 
Williams  v.  Gaylord,  186  U.  S.  157,  163,  46 
L.  Ed.   1102. 

74.  Decision  as  to  what  are  state  laws 
binding  on  United  States  courts. — Wilkes 
County  V.  Coler,  180  U.  S.  506,  520,  45 
L.  Ed.  642;  South  Ottawa  v.  Perkins,  94 
U.  S.  260,  24  L.  Ed.  154;  Post  v.  Super- 
visors, 105  U.  S.  667,  26  L.  Ed.  1204;  Field 
V.  Clark,  143  U.  S.  649,  36  L.  Ed.  294; 
Talton  V.  Mayes,  163  U.  S.  376,  385,  41  L. 
Ed.  196.  But  see  Pease  v.  Peck,  18  How. 
595,  15  L.  Ed.  518. 

"In  Pease  v.  Peck,  18  How.  595,  15  L. 
Ed.  518,  it  v/as  because  the  statute  of  limi- 
tations of  Michigan,  as  published  by  au- 
thority of  the  legislature  and  acted  on  by 
the  people  for  thirty  years,  contained  an 
exemption  of  'beyond  seas,'  that  this  court 
declined  to  treat  those  words  as  not  part 
of  the  act,  although  it  was  shown  that 
they  were  not  in  the  original  manuscript 
preserved  in  the  public  archives,  and  that 
they  had  therefore  been  recently  ad- 
judged by  the  supreme  court  of  the  state 
to  be  no  part  of  the  act.  The  question 
there  was  not  of  the  construction  of  the 
text  of  the  .=  tatute,  but  what  th6  true  text 
was;  and  we  are  not  now  required  to 
consider  whether  that  decision  can  be  rec- 
onciled with  later  cases,  in  which  this 
court  has  held  that  an  act  of  the  legisla- 
ture of  a  state,  which  has  been  held  by 
its  highest  court  not  to  be  a  statute  of 
the  state,  because  not  duly  enacted,  can- 
not be  held  by  the  courts  of  the  United 
States,  upon  the  same  evidence,  to  be  a 
law  of  the  state."  Bauserman  v  Blunt, 
147  U.  S.  647,  653,  37  L.  Ed.  3Ki,  citing 
South  Ottawa  v.  Perkins,  94  U.  S.  260,  24 
L.  Ed.  154;  Post  v.  Supervisors,  105  U.  S. 
667,  26  L.  Ed.  1204;  Norton  v.  Shelby 
County,  118   U.  S.  425,  30  L.  Ed.  178. 
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bb.  Legality  of  Enactment. — The  judgment  of  the  highest  court  of  a  state  that 
a  statute  has  been  enacted  in  accordance  with  the  requirements  of  the  state  con- 
stitution, is  conclusive  upon  the  federal  courts/^ 

cc.  Repeal. — Where  a  state  court  has  decided  the  question  as  to  whether  a 
state  statute  has  been  repealed  by  the  provision  of  a  subsequent  state  statute,  the 
decision  is  binding  on  the  federal  courts  J  ^ 


75.  State  decisions  as  to  enactment  bind- 
ing in  federal  courts. — Knights  Templars,' 
etc.,  Co.  V.  Jarman,  187  IJ.  t).  197,  4 1  i^.  ^d. 
139:  Leavenworth  County  v.  Barnes,  94 
U,  S.  70,  24  L,.  Ed.  63;  Turner  v.  Wilkes 
County  Comm'rs,  173  U.  S.  461,  43  L.  Ed. 
768;  In  re  Duncan,  139  U.  S.  449,  455,  35 
L.  Ed,  219;  Railroad  Co.  v.  Georgia,  98 
U.  S.  359,  25  L.  Ed.  185;  Pennsylvania 
College  Cases,  13  Wall.  190,  20  L.  Ed.  550; 
Wilkes  County  v.  Coler,  180  U.  S.  506,  524, 
45  L.  Ed.  642;  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  24  L.  Ed.  154;  Stanly  County 
V.  Coler,  190  U.  S.  437,  442,  47  L.  Ed.  1126; 
Wilkes  County  v.  Coler,  190  U.  S.  107,  47 
L.  Ed.  971;  bmith  v.  jennings,  206  U.  S 
276,  278,  51  L.  Ed.  1061;  Burt  v.  Smith, 
303  U.  S.  129,  51  L.  Ed.  121;  Montana  v. 
Rice,  204  U.  S.  291,  51  L.  Ed.  490;  Leeper  z;. 
Texas,  139  U.  S.  462,  467,  35  L.  Ed.  225;  Post 
r.  Supervisors,  165  U.  S.  667,  26  L.  Ed. 
1204;  Norton  v.  Shelby  County,  118  U. 
S.  425,  30  L.  Ed.  178;  Baldwin  v.  Kansas, 
129  U.  S.  52,  32  L.  Ed.  640;  Wade  v.  Tra- 
vis County,  174  U.  S.  499,  508,  43* L.  Ed. 
1060;  Lyons  v.  Woods,  153  U.  S.  649,  663, 
38  L.  Ed.  854;  Davis  v.  Texas,  139  U.  S. 
651,  652,  35  L.  Ed.  300;  Bauserman  V. 
Blunt,  147  U.  S.  647,  37  L.  Ed.  316;  Great 
Southern,  etc.,  Hotel  Co.  v.  Jones,  193  U, 
S.    532,    546,   48    L.    Ed.    778. 

An  act  of  the  legislature  of  a  state,  which 
has  been  held  by  its  highest  court  not  to 
be  a  statute  of  the  state,  because  never 
passed  as  its  constitution  requires,  cannot 
be  held  by  the  courts  of  the  United  States, 
ncn  the  same  evidence,  to  be  a  law  of  the 
state.  Post  V.  Supervisors,  105  U.  S.  667, 
669,  26  L.  Ed.  1204;  Norton  v.  Shelby 
County,  118  U.  S.  425,  30  L.  Ed.  178. 

A  decision  of  a  state  court  that  bonds 
issued  by  a  county  in  aid  of  a  railroad  are 
void  because  the  acts  under  which  they 
were  issued  were  not  pnssed  in  the  manner 
directed  by  the  constitution  of  the  state 
is  '■'•'-"''ng  I'mn  the  federal  courts.  Turner 
V.  Wilkes  County  Comm'rs,  173  U.  S.  461, 
43  L.  Ed.  768;  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  261,  24  L.  Ed.  154. 

A  decision  of  a  state  court  that  a  state 
statute  was  not  passed  in  accordance  with 
the  constitutional  provisions  requiring  the 
yeas  and  nays  to  be  entered  on  the  jour- 
nals of  both  hr>uses.  i«  binding  on  the  fed- 
eral courts.  Stanly  County  v.  Coler,  190 
U.  S.  437,  442.  47  L.  Ed.  1126;  Wilkes 
County  V.  Coler,  180  U.  S.  506,  45  L.  Ed. 
642;  Wilkes  County  v.  Coler,  190  U.  S. 
107,  47  L.  Ed.  971. 

The  supreme  court  of  the  United  States 
will  adopt  the  decision  of  the  supreme 
court    of    Kansas,    affirming    the    validity 


and  binding  effect  of  an  act  of  the  legisla- 
ture of  that  state,  approved  Feb.  10,  1865, 
entitled  "An  act  to  authorize  counties  and 
cities  to  issue  bonds  to  railroad  com- 
panies," although  the  yeas  and  nays  were 
not  called  and  entered  on  the  journal^  '~'f 
the  respective  houses  on  the  final  pas- 
sage of  the  bill,  and  the  enrolled  bill  was 
not  signed  by  the  presiding  officer  of  the 
senate.  Leavenworth  County  v.  Barnes, 
94   U.    S.   70,  24  L.    Ed.   63. 

76.  Decisions  as  to  repeal  of  state  stat- 
ute.—Talton  V.  Mayes,  163  U.  S.  376.  :i85, 
41  L.  Ed.  196;  Bailey  v.  Magwire,  22  Wall. 
215,  216,  22  L.  Ed.  850;  Peik  v.  Chicago, 
etc.,  R.  Co.,  94  U.  S.  164,  24  L.  Ed.  97; 
Kibbe  v.  Ditto,  93  U.  S.  674,  23  L.  Ed. 
1005;  Hanrick  v.  Patrick,  119  U.  S.  156, 
170,  30  L.  Ed.  396.  See,  also,  Bauserman 
V.  Blunt,  147  U.  S.  647,  653,  37  L.  Ed.  316; 
Moores  v.  National  Bank,  104  U.  S.  625, 
629,  26  L.  Ed.  870;  Commissioners  v.  Ban- 
croft, 203  U.  S.  112,  51  T,.  Ed.  112-  n^'c- 
consin,  etc.,  R.  Co.  v.  Powers,  191  U.  S. 
379,  48  L.  Ed.  229;  Adams  v.  Nashville,  95 
U.  S.  19,  24  L.  Ed.  369. 

Whether  or  not  an  act  prescribing  a  par- 
ticular mode  for  assessing  the  property  of 
a  particular  company  has  been  impliedly 
repealed  by  a  general  revenue  act,  not  in 
terms  repealing  it,  is  a  matter  peculiarly 
within  the  province  of  the  highest  courts 
of  the  state,  whose  acts  are  the  subjects  of 
the  question,  to  decide.  And  when  such 
courts  have  decided  the  question,  their  de- 
cision is  controlling.  Bailey  v.  Magwire, 
22  Wall.  215,  216,  22  L.  Ed.  850. 

"Upon  the  question  how  far  a  saving 
clause  as  to  married  women  in  a  statute 
of  limitations  is  affected  by  a  subsequent 
statute  of  the  state  enlarging  the  rights 
of  married  women,  this  court,  in  two  com- 
paratively recent  cases,  has  come  to  dif- 
fering conclusions  by  following  in  each 
case  a  single  decision  made  by  the  highest 
court  of  the  state  since  the  case  was 
brought  to  this  court  from  the  circuit 
court  of  the  United  States."  Bauserman 
V.  Blunt,  147  U.  S.  647,  655.  37  L.  Ed.  316, 
citing  Kibbe  v.  Ditto,  93  U.  S.  674,  23  L. 
Ed.  1005;  Moores  v.  National  Bank,  104 
U.   S    625,   26   L.    Ed.   870. 

Whether  an  exemption  from  taxation 
has  been  in  fact  repealed  by  a  subsequent 
state  statute  is  a  question  of  state  law  in 
which  the  decisions  of  the  highest  courts 
of  the  state,  in  the  absence  of  a  contract, 
are  binding.  Commissioners  v.  Bancroft, 
203  U.  S.  112,  118,  51  L.  Ed.  112;  Gulf, 
etc.,  R.  Co.  Hewes,  183  U.  S.  66,  46  L.  Ed. 
86;  Northern  Cent.  R.  Co.  v.  Maryland, 
187   U.   S.   258,   47   L.   Ed.    167;   Wisconsin, 
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(g)  Decision  as  to  Nature,  Operation  and  Effect  of  State  Lazvs — aa.  Whether 
Public  or  Private. — The  decision  of  the  highest  court  of  a  state  that  a  state  law 
is  a  general  or  public  law  and  not  a  private  act  is  conclusive  on  the  federal 
courtsJ^ 

bb.  Whether  Mandatory  or  Permissive. — A  decision  of  the  highest  court  of  a 
state  that  a  state  statute  is  mandatory,  and  not  merely  permissive,  is  binding  on 
the  federal  courts  J  ^ 

cc.  Whether  Statute  a  Revenue  Measure. — Whether  a  statute  of  a  state  is  or 
is  not  a  revenue  measure  depends  upon  the  construction  of  that  statute  and  the 
decision  of  the  state  court  on  that  question  is  conclusive  on  the  federal  courts  J  ^ 

dd.  Whether  Statute  of  a  Penal  Nature. — The  decision  of  the  highest  court  of 
a  state  that  a  state  statute  is  of  a  penal  nature,  and,  therefore,  is  to  be  construed 
strictly,  is  binding  on  the  federal  courts.^*^ 

ee.  That  Several  Statutes  Are  in  Pari  Materia. — The  decision  of  the  highest 
court  of  a  state  that  several  statutes  are  in  pari  materia,  and  are  to  be  read  to- 
gether, is  conclusive  upon  the  federal  courts. ^^ 


etc.,  R.  Co.  V.  Powers,  191  U.  S.  379,  48 
L.    Ed.   229. 

The  supreme  court  of  Tennessee  having 
decided  that  the  act  of  the  legislature  of 
that  state,  requiring  that  all  personal  prop- 
erty of  every  kind  and  nature  shall  be 
listed  and  assessed  for  taxation,  overrides 
and  repeals  the  previous  ordinance  of  the 
city  of  Nashville  exempting  from  munici- 
pal taxation  certain  city  bonds,  and  brings 
them  within  the  scope  of  general  taxa- 
tion, that  decision  is  binding  upon  the  su- 
preme court  of  the  United  States.  Adams 
V.  Nashville,  95  U.  S.  19,  24  L.  Ed.  369. 

It  is  only  where  the  exemption  is  ir- 
repealable,  thus  constituting  a  contract, 
that  it  becomes  the  duty  of  the  court  of 
the  United  States  to  decide  for  itself 
whether  the  subsequent  act  did  or  did  not 
impair  the  obligation  of  the  contract. 
Commissioners  v.  Bancroft,  203  U.  S.  112, 
lis,  51  L.  Ed.  112. 

Whether  statute  of  Cherokee  nation  re- 
pealed.— -"The  question  whether  a  statute 
of  the  Cherokee  nation  which  was  not  re- 
pugnant to  the  constitution  of  the  United 
States  or  in  conflict  with  any  treaty  or 
law  of  the  United  States  had  been  repealed 
by  another  statute  of  that  nation,  and  the 
determination  of  what  was  the  existing 
law  of  the  Cherokee  nation  as  to  the  con- 
stitution of  the  grand  jury,  were  solely 
matters  within  the  jurisdiction  of  the 
courts  of  that  nation,  and  the  decision  of 
such  a  question  in  itself  necessarily  in- 
volves no  infraction  of  the  constitution  of 
the  United  States.  Such  has  been  the  de- 
cision of  this  court  with  reference  to  simi- 
lar contentions  arising  upon  an  indictment 
and  conviction  in  a  state  court."  Talton 
V.  Mayes,  163  U.  S.  376,  385,  41  L.  Ed.  196; 
In  re  Duncan,  139  U.  S.  449,  35  L.  Ed.  219. 

77.  Decision  as  to  character  of  statute 
— Whether  private  or  public. — Hammond 
V.  Hastings,  134  U.  S.  401.  404,  33  L.  Ed. 
960;  Havemeyer  v.  Iowa  County,  3  Wall. 
294,  302,  18  L.  Ed.  38. 

78.  Whether  statute  mandatory  or  per- 
missive.— Amv  V.  Watertown  (No.  1),  130 
U.  S.  301,  32 'L.   Ed.  946;     Post  v.  Super- 


visors, 105  U.  S.  667,  26  L.  Ed.  1204. 

The  decision  of  a  state  court  that  a 
state  statute  providing  for  the  mode  of 
service  of  process  on  municipal  corpora- 
tions is  peremptory  is  binding  on  the  fed- 
eral courts.  Amy  v.  Watertown  (No.  1), 
130  U.  S.  301,  32  L.  Ed.  946. 

The  decision  of  the  highest  court  of  the 
state  that  a  statutory  requirement  as  to 
an  enactment  of  law  is  mandatory  and  not 
merely  directory  is  binding  on  the  federal 
courts.     Post  V.  Supervisors,  105  U.  S.  667, 

26  L.  Ed.  1204. 

79.  Whether  statute  a  revenue  measure. 
— Flanigan  v.  Sierra  County,  196  U.  S. 
553,  562,  49  L.  Ed.  597;  Wheeler  v.  Plu- 
mas County,  196   U.  S.  562,  49  L.   Ed.   599. 

80.  Whether  statute  is  penal  or  remedial. 
— Chase  v.  Curtis,  113  U.  S.  452,  458,  28  L. 
Ed.    1038;    Flash   v.    Conn,    109   U.    S.    371, 

27  L.  Ed.  966;     Steam-Engine  Co.  v.  Hub- 
bard, 101  U.  S.  188,  25  L.  Ed.  786. 

Thus  where  the  state  courts  hold  that  a 
statute  making  trustees  of  a  corporation 
individually  liable  for  the  debts  of  the  cor- 
poration, in  certain  cases,  is  of  a  penal  na- 
ture and  to  be  construed  strictly,  the  fed- 
eral courts  are  concluded  upon  this  point. 
Chase  v.  Curtis,  113  U.  S.  452,  458,  28  L. 
Ed.  1038;  Flash  v.  Conn,  109  U.  S.  371,  27 
L.  Ed.  966;  Steam-Engine  Co.  v.  Hub- 
bard, 101  U.  S.  188,  25  L.  Ed.  786. 

81.  That  statutes  are  in  pari  materia. — 
Phalen  v.  Virginia,  8  How.  163,  ]69,  12  L. 
Ed.  1030;  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  440,  444.  41  L.  Ed.  1069. 
See,  also.  Nobles  v.  Georgia,  168  U.  S  398 
404,  42  L.  Ed.  515. 

"The  courts  of  Virginia  have  very  prop- 
erly decided,  that  'this  dormant  right  to 
draw  the  lottery  which  was  revived  by  the 
act  of  March  1834,  must  be  taken  as  sub- 
ordinate to  and  limited  by,  the  act  of  the 
25th  of  the  previous  month;  that  those 
statutes  must  be  taken  in  pari  materia,  and 
receive  the  same  construction  as  if  embod- 
ied in  one  act;  that  there  is  nothing  ra- 
pugnant  in  the  provisions  of  the  one  to 
those  of  the  other,  where  the  first  is  taken 
as    limiting    the    time    within    which    the 
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ff.  Whether  Statute  Retroactive. — The  decision  of  the  highest  court  of  a  state 
as  to  whether  or  not  a  state  statute  is  retr.'?rtive  in  effect  is  binding  on  the  fed- 
eral courts.^2 

gg.  Separability  of  Legal  from  Illegal  Parts  of  Statute. — Whether  illegal  parts 
of  a  state  statute  are  separable  from  the  parts  which  are  legal  so  as  to  permit  of 
the  legal  parts  taking  effect  is  a  question  of  local  law  for  the  state  courts,  and 
their  decision  is  conclusive  upon  the  federal  courts. ^^ 

hh.  Time  of  Taking  Effect. — The  decision  of  the  highest  court  of  a  state  as 
to  the  time  when  a  state  law  took  effect  is  binding  on  the  federal  courts.^^ 

(h)  Bff'ect  Where  Several  State  Courts  Differ  in  Construing  Similar  Statutes. 
— The  federal  courts  accept  the  construction  of  state  statutes  by  the  highest 
court  of  a  state,  although  they  may  have  already  accepted  and  adopted  a  dif- 
ferent construction  of  a  similar  statute  of  another  state,  in  deference  to  the  su- 
preme court  of  that  state. ^^ 


right  under  the  second  is  to  be  exercised.'  " 
This  construction  of  their  statutes  by  the 
courts  of  Virginia  is  not  only  just  and 
correct,  but  is  conclusive  on  this  court  and 
on  the  case,  as  it  estops  the  plaintiff  in 
error  from  averring  against  the  constitu- 
tionality of  the  limitation  under  which  he 
claims  his  privilege."  Phalen  v.  Virginia, 
8  How.  163,  169,  12  L.  Ed.  1030. 

82,  Whether  statute  retroactive.— 
Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555, 
31  L.  Ed.  795;  Murray  v.  Gibson,  15  How. 
421,  14  E-  Ed.  755;  Barnitz  v.  Beverly,  163 
U.  S.  118,  122,  41  L.  Ed.  93. 

Thus  a  decision  of  the  highest  court  of 
Massachusetts  that  the  act  of  May  15,  1877, 
providing  that  the  statute  prohibiting 
travel  upon  Sunday  should  not  bar  a  re- 
covery for  injuries  sustained  while  travel- 
og on  Sunday,  was  not  retroactive,  is 
binding  upon  the  federal  courts.  Bucher 
v.  Cheshire  R.  Co.,  125  U.  S.  555,  31  L. 
Ed.  795. 

In  so  far  as  a  state  court  construes  a 
statute  to  be  applicable  to  prior  contracts, 
the  federal  courts  are,  of  course,  bound 
by  the  decision.  Barnitz  v.  Beverly,  163 
U.  S.  118,  122,  41  L.  Ed.  93. 

83.  Separability  of  legal  from  illegal 
clause  of  statute. — Olsen  v.  Smith,  195  U. 
S.  332,  342,  49  L.  Ed.  224;  Gatewood  v. 
North  Carolina,  203  U.  S.  531,  51  L.  Ed. 
305;  Cargill  Co.  v.  Minnesota,  180  U.  S.  452, 
466,  45  L.  Ed.  619;  TulHs  v.  Lake  Erie, 
etc.,  R.  Co.,  175  U.  S.  348,  44  L.  Ed.  192; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  43,  44  L.  Ed.  657. 

The  decision  of  the  highest  court  of  a 
state  that  the  provisions  of  a  state  stat- 
ute, prohibiting  the  purchase  of  stocks 
upon  a  margin  are  separable  from  a  part 
of  the  same  statute  which  prohibits  the 
carrying  on  of  the  business  of  running  a 
bucket  ship,  and  that,  consequently,  one 
may  be  convicted  under  the  latter  clause 
of  the  act  although  the  former  may  be  void 
because  in  contravention  of  the  constitu- 
tion, is  conclusive  upon  the  federal  courts. 
Gatewood  v.  North  Carolina,  203  U.  S. 
531,   51   L.  Ed.  305. 

Whether  the  illegal  clauses  granting 
discriminatory  exemptions  could  be  elimi- 
nated   without    destroying   the   other   pro- 


visions of  the  state  laws  regulating  pilot- 
age, is  a  state  and  not  a  federal  question. 
For  the  purpose  of  determining  the  valid- 
ity of  the  statutes  in  their  federal  aspect 
this  court  accepts  the  interpretation  given 
to  the  statutes  by  the  state  court  and  tests 
their  validity  accordingly.  Olsen  v.  Smith, 
195  U.  S.  332,  342,  49  L.  Ed.  224;  Cargill 
Co.  V.  Minnesota,  180  U.  S.  452,  45  L.  Ed. 
619. 

"In  Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  175 
U.  S.  348,  353,  44  L.  Ed.  192,  the  question 
was  as  to  the  constitutionality  of  a  stat- 
ute of  Indiana  relating  to  railroads  and 
other  corporations,  except  municipal  cor- 
porations. The  supreme  court  of  that  state 
held  that  the  statute  was  capable  of  sev- 
erence,  and  that  its  provisions  as  to  rail- 
roads were  not  so  connected  in  substance 
with  the  provisions  relating  to  other  cor- 
porations that  their  validity  could  not  be 
separately  determined.  This  court  followed 
that  view,  declaring  it  to  be  an  elementary 
rule  that  it  should  adopt  'the  interpreta- 
tion of  a  statute  of  a  state  affixed  to  it  by 
the  court  of  last  resort  thereof.  See,  also, 
Missouri  Pac.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  41  L.  Ed.  489;  Chicago,  etc.,  R.  Co. 
V.  Minnesota,  134  U.  S.  418,  33  L.  Ed.  970; 
St.  Louis,  etc.,  R.  Co.  v.  Paul,  173  U.  S.  404, 
43  L.  Ed.  746."  Cargill  Co.  v.  Minnesota, 
180   U.    S.   452,   45   L.   Ed.   619. 

"What  they  say  the  statutes  of  that 
state  mean  we  must  accept  them  to  mean 
whether  it  is  declared  by  limiting  the  ob- 
jects of  their  general  language  or  by  sepa- 
rating their  provisions  into  valid  and  in- 
valid parts."  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  43,  44  L.  Ed.  657, 
citing  Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  175 
U.  S.  348,  44  L.  Ed.  192;  St.  Louis,  etc., 
R.  Co.  V.  Paul,  173  U.  S.  404,  43  L.  Ed. 
746. 

84.  Time  of  taking  effect. — Wade  v. 
Walnut,  105  U.  S.  1,  26  L.  Ed.  1027. 

85.  Different  construction  of  same 
statute  by  different  state  courts. — Christy 
z:  Pridgeon,  4  Wall.  196,  18  L.  Ed.  322; 
Shelby  z:  Guy,  11  Wheat.  361,  6  L.  Ed. 
495;  Louisiana  v.  Pilsbury,  105  U.  S.  278, 
294,  26  L.  Ed.  1090;  May  r.  Tenney,  148 
U.  S.  60,  64,  37  L.  Ed.  368:  Detroit  v. 
Osborne,    135    U.    S.    492,    34    L-    Ed.    260; 
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(i)  Statute  Adopted  by  State  from  Act  of  Congress. — Indeed  where  parts 
of  the  interstate  commerce  act  are  adopted  by  a  state  and  embodied  in  its  con- 
stitution, the  construction  placed  upon  the  provision  by  the  highest  court  of  the 
state  is  conchisive  on  the  federal  courts,  although  different  from  that  placed  on 
the  interstate  commerce  act  by  the  federal  courts. ^"^ 

(j)  Statute  Clainicd  to  Be  in  Conflict  unth  Federal  Constitution — aa.  In  Gen- 
eral.— Where,  in  a  federal  court,  it  is  claimed  that  a  state  law  or  constitution  is 
in  conflict  with  the  federal  constitution,  the  construction  placed  upon  the  law  by 
the  highest  court  of  a  state  is  conclusive  on  the  federal  courts.  The  only  ques- 
tion before  the  federal  courts,  in  such  case,  is  whether  the  law,  as  construed,  is 
valid.s'^ 

bb.  Statute  Claimed  to  Be  a  Regulation  of  Interstate  Commerce. — If  it  is 
claimed  that  a  state  statute  is  void  because  a  regulation  of  interstate  commerce,  the 
federal  courts  are  bound  by  the  construction  placed  upon  it  by  the  highest  courts  of 
the  state. ^^    Thus,  if  the  state  court  holds  that  a  statute  imposing  conditions  or 


Randolph  v.  Quidnick  Co.,  135  U.  S.  457, 
34  L.  Ed.  200;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223,  34  L.  Kd.  341;  Erie 
R.  Co.  V.  Pennsylvania,  21  Wall.  492,  497, 
22  L.  Ed.  595;  Randall  v.  Brigham,  7 
Wall. .523,  530,  19  L-  Ed.  285;  Williams  v. 
Kirtland,  13  Wall.  306,  20  L.  Ed.  683; 
Tioga  Railroad  v.  Blossburg,  etc.,  Rail- 
road, 20  Wall.   137,  22  L.   Ed.   331. 

If  different  interpretations  are  given 
in  different  states  to  a  similar  law,  that" 
law,  in  effect,  becomes,  by  the  interpreta- 
tions, so  far  as  it  is  a  rule  for  action  by 
this  court,  a  different-  law  in  one  state 
from  what  it  is  in  the  other.  Christy  v. 
Pridgeon,  4  Wall.  196,  18  L-  Ed.  322; 
May  V.  Tenney,  148  U.  S.  60,  64,  37  L.  Ed. 
368;  Detroit  v.  Osborne,  135  U.  S.  492,  34 
L.  Ed.  260. 

"The  exposition  given  by  the  highest 
tribunal  of  the  state  must  be  taken  as 
correct  so  far  as  contracts  made  under 
the  act  are  concerned.  Their  validity  and 
obligation  cannot  be  impaired  by  any  sub- 
sequent decision  altering  the  construction. 
This  doctrine  applies  as  well  to  the  con- 
struction of  a  provision  of  the  organic 
law,  as  to  the  construction  of  a  statute. 
The  construction,  so  far  as  contract  obli- 
gations incurred  under  it  are  concerned, 
constitutes  a  part  of  the  law  as  much  as 
if  embodied  in  it.  So  far  does  this  doc- 
trine extend,  that  when  a  statute  of  two 
states,  expressed  in  the  same  terms,  is 
construed  differently  by  the  highest 
courts,  they  are  treated  by  us  as  different 
laws,  each  embodying  the  particular  con- 
struction of  its  own  state,  and  enforced 
in  accordance  with  it  in  all  cases  arising 
under  it."  Louisiana  v.  Pilsbury,  105  U. 
S.  278,  294,  26  L.  Ed.  1090;  Christy  v. 
Pridgeon,  4  Wall.  196,  18  L.  Ed.  322; 
Shelby  v.  Guy,  il  Wheat.  361,  6  L.  Ed.  495. 

86.  Adoption  and  construction  by  state 
of  part  of  interstate  commerce  act. — ■ 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183  U. 
S.   503.  46  L.  Ed.   298. 

87.  Where  it  is  claimed  that  state  law 
is  in  conflict  with  federal  constitution. — i 
Hall  V.  DeCuir,  95  U.  S.  485,  24  L.  Ed. 
547;  Louisville,  etc.,  R.  Co.  v.  Mississippi, 
133    U.    S.    587,    33    L-    Ed.    784;    Plessy    v. 
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Ferguson,  163  U.  S.  537,  41  L.  Ed.  256; 
Geer  v.  Connecticut.  161  U.  S.  519,  40  L. 
Ed.  793;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  Ed.  346;  Stockard  v.  Morgan,  185 
U.  S.  27,  30,  46  L.  Ed.  785;  Machine  Co.  v. 
Gap^e,  100  U.  S.  676,  25  L.  Ed.  754;  Kehrer 
V.  Stewart,  197  U.  S.  60,  49  L.  Ed.  663; 
Osborne  v.  Florida,  164  U.  S.  650,  656, 
41  L.  Ed.  586;  Wabash,  etc.,  R.  Co.  v. 
Illinois,  118  U.  S.  557,  567,  30  L.  Ed.  244; 
Armour,  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  Ed.  451;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  24,  49  L.  Ed.  643; 
McElvaine  v.  Brush,  142  U.  S.  155,  35 
L.  Ed.  971;  Cargill  Co.  v.  Minnesota,  180 
U.   S.   452,   45   L.    Ed.   619. 

The  decision  of  the  highest  court  of  a 
state  that  a  state  statute  requiring  vacci- 
nation as  applied  to  adults  requires  all 
adults  to  be  vaccinated,  whether  fit  sub- 
jects for  vaccination  or  not,  is  binding 
on  the  federal  court.  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  24,  49  L.  Ed. 
643. 

The  construction  by  the  highest  state 
court  of  a  statute  as  requiring  a  railroad 
company  to  grant  a  right  to  erect  an 
elevator  upon  its  right  of  way  at  a  station, 
on  the  satne  terms  and  conditions  on 
which  it  had  already  granted  to  other 
persons  rights  to  erect  two  elevators 
thereon,  must  be  accepted  by  the  federal 
courts  in  judging  whether  the  statute 
conforms  to  the  constitution  of  the 
United  States.  Missouri  Pac.  R.  Co.  v. 
Nebraska,  164  U.  S.  403,  414,  41  L.  Ed.  489; 
Chicago,  etc.,  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  33  L.  Ed.  970;  Illinois  Cent. 
R.  Co.  V.  Illinois,  163  U.  S.  142,  41  L.  Ed. 
107. 

88.  Acpeptance  of  construction  of  high- 
est state  court. — Hall  v.  De  Cuir,  95  U. 
S.  485,  24  L.  Ed.  547;  Louisville,  etc.,  R. 
Co.  V.  Mississippi,  133  U.  S.  587,  33  L. 
Ed.  784;  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  Ed.  256;  Geer  V.  Connecticut, 
161  U.  S.  519.  40  L.  Ed.  793;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  Ed.  346;  Stockard 
V.  Morgan,  185  U.  S.  27,  30,  46  L.  Ed.  785; 
Machine  Co.  v.  Gage,  100  U.  S.  676,  25 
L.  Ed.  754;  Kehrer  v.  Stewart,  197  U.  S. 
60,  49  L.  Ed.  663;  Osborne  v.  Florida,  164 
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regulating  the  transaction  of  bvisiness,  does  not  apply  to  interstate  commerce,  the 
federal  courts  are  bound  by  the  decision. ^^  And  upon  a  like  principle,  a  decision 
by  the  highest  court  of  a  state  that  a  state  statute  applies  to  interstate  as  well  as 
domestic  commerce  is  conclusive  on  the  federal  courts/^'^ 

(k)  Effect  of  Repeal  of  Statute. — The  effect  which  the  repeal  of  a  state  stat- 
ute has  on  proceedings  thereunder  is  a  question  to  be  determined  by  the  state 
courts. ^^ 

(1)  State  Construction  Contrary  to  General  Constitutional  Lazv. — The  federal 
courts  will  not  run  counter  to  the  decisions  of  the  highest  state  court  upon  ques- 


U.  S.  650,  653,  41  L.  Ed.  586;  Wabash, 
etc.,  R.  Co.  V.  Illinois,  118  U.  S.  557,  565, 
30  L.  Ed.  244;  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226,  50  L.   Ed.  451. 

"We  are  bound  to  give  the  same  mean- 
ing to  the  state  statute  that  was  given  to 
it  by  the  supreme  court  of  the  state,  and 
the  question  which  remains  for  us  to  de- 
cide is,  whether  as  so  construed  the  stat- 
ute violates  any  provision  of  the  federal 
constitution."  Stockard  v.  IMorgan,  185 
U.    S.    27,   30,   46    L.    Ed.    785. 

89.  Decisions  holding  statute  not  ap- 
plicable to  interstate  business. — Louisville, 
etc.,  R.  Co.  V.  j\Iississippi,  133  U.  S.  587,  33 
L.  Ed.  784;  Kehrer  v.  Stewart,  197  U.  S. 
60.  49  L.  Ed.  663;  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  Ed.  586;  Armour  Pack- 
ing Co.  V.  Lacy,  200  U.  S.  226,  50  L.  Ed. 
451;  Machine  Co.  v.  Gage,  100  U.  S.  676, 
25  L.   Ed.  754. 

Where  state  statute  as  settled  by  the 
construction  of  the  highest  court  of  the 
state  affects  only  domestic  commerce  the 
federal  supreme  courts  will  follow  the 
construction.  Louisville,  etc.,  R.  Co.  v. 
Mississippi,  133  U.  S.  587,  635,  33  L.  Ed. 
784. 

A  decision  that  a  taxation  statute  does 
not  apply  to  interstate  commerce  is  bind- 
ing on  the  federal  courts.  Kehrer  v.  Stew- 
art, 197  U.  S.  60,  49  L.  Ed.  663;  Armour 
Packing  Co.  v.  Lacy,  200  U.  S.  226,  50  L. 
Ed.  451;  Osborne  v.  Florida,  164  U.  S. 
650,  41  L.  Ed.  586;  Machine  Co.  v.  Gage, 
100  U.    S.   676,   25   L.    Ed.   754. 

Where  a  state  imposed  a  tax  on  the 
business  of  nonresident  meat  packing 
houses  selling  meat  within  the  state,  and 
the  highest  courts  of  the  state  held  that 
it  was  not  intended  to  impose  a  tax  on  the 
interstate  business  of  the  company,  but 
only  on  that  done  entirely  within  the 
state,  it  was  held  that  the  construction  of 
the  statute  was  binding  on  the  federal 
courts,  in  the  absence  of  a  showing  that 
the  domestic  business  done  by  the  com- 
pany was  a  mere  incident  to  the  inter- 
state business.  Kehrer  z'.  Stewart,  197  U. 
S.  60,  49  L.  Ed.  663;  Armour  Packing  Co. 
V.  Lacy,  200  U.  S.  226,  50  L.  Ed.  451.  See, 
generally,  the  title  INTERSTATE  AND 
FOREIGN  COMMERCE. 

"It  may  be  here  assumed  that  if  the 
statute  of  Florida  requiring  express  com- 
panies to  take  out  a  license  and  pay  a 
tax  as  a  condition  precedent  to  their  do- 
ing business  in  the  state,  applied  to  the 
express  company  in  relation  to  its  in- 
terstate business,  it  would  be  void  as  an 


attempted  interference  with  or  regulation 
of  interstate  commerce.  The  particular 
construction  to  be  given  to  this  state 
statute  is  a  question  for  the  state  court 
to  deal  with,  and  in  such  a  case  as  this 
we  follow  the  construction  given  by  the 
state  court  to  the  statutes  of  its  own 
state."  Osborne  z\  Florida,  164  U.  S.  650. 
653,  41   L.   Ed.  586. 

The  supreme  court  of  Tennessee  de- 
cided that  the  law  of  that  state  imposing 
an  annual  tax  upon  "all  peddlers  of  sew- 
ing machines  and  selling  by  sample,"' 
levres  such  "tax  upon  all  peddlers  of  sew- 
ing machines,  without  regard  to  the  place 
of  growth  or  produce  of  material  or  of 
manufacture."  Held  that  the  construc- 
tion is  binding  on  the  federal  courts,  and 
that  the  law,  so  construed,  is  not  in  viola- 
tion of  the  constitution  of  the  United 
States.  Machine  Co.  v.  Gage,  100  U.  S. 
676,   25   L.    Ed.    754. 

90.  Holding  that  statute  applies  to  in- 
terstate commerce. — Wabash,  etc.,  R.  Co. 
V.  Illinois,  118  U.  S.  557,  565,  30  L.  Ed. 
244;  Hall  v.  DeCuir,  95  U.  S.  485,  24  L- 
Ed.   547. 

Where  the  highest  court  of  a  state  con- 
strues a  statute  prohibiting  a  greater 
charge  by  a  railroad  for  a  short  than  for 
a  long  haul,  as  being  applicable  to  inter- 
state traftic,  the  decision  is  binding  on  the 
federal  courts,  and  the  law  invalid.  Wa- 
bash, etc.,  R.  Co.  V.  Illinois,  118  U.'S.  557, 
565,   30   L.    Ed.   244.    • 

91.  Effect  of  repeal  of  statute. — Flani- 
gan  V.  Sierra  County,  196  U.  S.  553,  590,  4a 
L.  Ed.  597;  Wheeler  v.  Plumas  County, 
196  U.  S.  562,  49  L.  Ed.  599.  See,  gener- 
ally, the  title  STATUTES. 

The  general  rule  is  that  powers  derived 
wholh'  from  a  statute  are  extinguished  by 
its  repeal.  Sutherland  on  Statutory  Con- 
struction, §  165.  And  it  follows  that  no 
proceedings  can  be  pursued  under  the 
repealed  statute,  though  begun  before 
the  repeal,  unless  such  proceedings  be  au- 
thorized under  a  special  clause  in  the  re- 
pealing act.  9  Bacon's  Abridgment,  226. 
This  doctrine  is  oftenest  illustrated  in  the 
repeal  of  penal  provisions  of  statutes.  It 
has,  however,  been  applied  by  the  su- 
preme court  of  the  state  of  California  to 
the  repeal  of  the  power  of  counties  to  en- 
act ordinances  for  revenue,  and  this  is 
binding  on  federal  courts.  Flanigan  z'. 
Sierra  County,  196  U.  S.  553,  560,  49  L. 
Ed.  597;  Wheeler  v.  Plumas  County,  196 
U.   S.   562,  49   L.   Ed.   599. 
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tions  involving  the  construction  of  state  statutes  or  constitutions,  on  any  alleged 
ground  that  such  decisions  are  in  conflict  with  sound  principles  of  general  con- 
stitutional law. ^2 

(m)  Coiistructiont  of  Municipal  Ordinances. — The  decision  of  the  state  court 
construing  municipal  ordinances,^-^  or  holding  them  to  be  consistent  with  tiie 
state  constitution  and  laws,^-*  is  binding  on  the  federal  court.  But  the  consistency 
of  an  ordinance  with  the  federal  constitution  or  laws  is  a  subject  for  the  inde- 
pendent judgment  of  the  federal  courts. ^^ 

(13)  Contracts — (a)  Consideration. — The  validity  cf  a  contract  based  on 
the  consideration  of  a  sale  of  slaves  is  one  of  general  law,  upon  which  the  de- 
cision of  the  state  court  is  not  conclusive  on  the  federal  courts.^^  But  the  ques- 
tion as  to  the  validity  of  a  contract  as  dependent  upon  questions  of  public  policy 
is  one  of  local  law,  upon  which  the  federal  courts  are  governed  by  the  state 
laws. 9"  Thus  the  question  as  to  the  validity  of  a  clause  in  a  contract  exempting 
a  corporation  from  liability  for  fires  caused  by  negligence  is  one  for  the  state 
courts  to  decide,  and  their  decision  is  binding  on  the  federal  courts. ^^ 

(b)  Construction  and  Operation. — The  true  elTect  of  contracts  or  other  in- 
struments of  a  commercial  nature  are  to  be  sought,  not  in  the  decisions  of  the 
local  tribunals,  but  in  the  general  principles  and  doctrines  of  commercial  juris- 
prudence.^^ 


92.  State  construction  contrary  to  gen- 
eral constitutional  law. — Fallbrook  Irriga- 
tion Dist.  V.  Bradley,  164  U.  S.  112,  155, 
41  L.  Ed.  369,  distinguishing  Loan  Ass'n 
V.  Topeka,  20  Wall.  655,  22  L.  Ed.  455. 

93.  Construction  of  municipal  ordi- 
nances.— Meade  v.  Portland,  200  U.  S.  148, 
163,  50  L-  Ed.  413;  Miller  v.  Ammon,  145 
U.  S.  421,  36  L.  Ed.  759;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  365,  30  L.  Ed.  220; 
Flanigan  v.  Sierra  County,  196  U.  S. 
553,  49  L.  Ed.  597.  See,  generally,  the 
title    ORDINANCES. 

94.  Consistency  with  state  laws  and 
constitution. — ^vliller  v.  Amraon,  145  U. 
S.  421,  36  L.  Ed.  759;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  365,  30  L.  Ed.  220; 
Flanigan  v.  Sierra  County,  196  U.  S.  553, 
49  L.  Ed.  597;  Lombard  v.  West  Chicago 
Park  Comm'rs,  181  U.  S.  33,  43,  45  L. 
Ed.  731;  Crowley  v.  Christensen,  137  U. 
S.   86,   88,    34    L.    Ed.    620. 

The  federal  courts  will  follow  the  de- 
cision of  the  highest  court  of  the  state 
holding  an  ordinance  which  provides  that 
"no  person,  firm  or  corporation  shall  sell 
or  offer  for  sale  any  spiritous  or  vinous 
liquors  in  quantities  of  one  gallon  or  more 
at  a  time  within  the  city  of  Chicago,  with- 
out havinar  first  obtained  a  license  there- 
for from  the  city  of  Chicago,  under  a  pe;;i- 
alty  of  not  less  than  $50  or  more  than 
$200  for  each  offense,"  to  be  valid  under 
the  state  laws  and  constitution.  iMiller  v. 
Ammon,  145  U.   S.  421.  36  L.   Ed.  759. 

95.  Consistency  with  federal  laws  or 
constitution. — Yick  Wo  v.  Hopkins,  118 
U.   S.  356,  366,  30   L.    Ed.  220. 

96.  Contract  based  on  consideration  of 
sale  of  slaves.— Boyce  v.  Tabb,  18  Wall. 
546,    21    L.    Ed.    757. 

97.  Validity  of  contract  as  dependent 
upon  questions  of  public  policy. — Hart- 
ford Fire  Ins.  Co.  v.  Chicago,  etc.,  R.  Co., 
175   U.    S.   91,   100,   42   L.    Ed.   84. 

"Questions  of  public  policy,  as  affecting 


the  liability  for  acts  done,  or  upon  con- 
tracts made  and  to  be  performed,  within 
one  of  the  states  of  the  Union — when  not 
controlled  by  the  constitution,  laws  or 
treaties  of  the  United  States,  or  by  the 
principles  of  the  commercial  or  mercan- 
tile law  or  of  general  jurisprudence,  of 
national  or  universal  application — are 
governed  by  the  law  of  the  state,  as  ex- 
pressed in  its  own  constitution  and  stat- 
utes, or  declared  by  its  highest  court.  El- 
mendorf  v.  Taylor,  10  Wheat.  152,  6  L. 
Ed.  289;  Bank  v.  Earle,  13  Pet.  519,  10 
L.  Ed.  274;  Vidal  v.  Girard,  2  How.  126, 
127,  11  L.  Ed.  205;  Bucher  v.  Cheshire  R. 
Co.,  125  U.  S.  555,  31  L.  Ed.  795;  Detroit 
V.  Osborne,  135  U.  S.  492,  34  L.  Ed.  260; 
Union  Bank  v.  Kansas  City  Bank,  136  U. 
S.  223,  34  L.  Ed.  341;  Etheridge  c'.  Sperry, 
139  U.  S.  266,  35  L.  Ed.  171;  Gardner  v. 
Michigan  Cent.  R.  Co.,  150  U.  S.  349,  37 
L.  Ed.  1107;  Bamberger  v.  Schoolfield, 
160  U.  S.  149,  40  L.  Ed.  374;  Missouri, 
etc..  Trust  Co.  v.  Krumseig,  172  U.  S. 
351,  43  L.  Ed.  474;  Sioux  City,  etc..  Ware- 
house Co.  V.  Trust  Co.,  173  U.  S.  99,  43 
L.  Ed.  628."  Hartford  Fire  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  175  U.  S.  91,  100,  42 
L.   Ed.  84. 

98.  Exemption  from  liability  for  fires 
caused  by  negligence. — Hartford  Fire  Ins. 
Co.  T.  Chicago,  etc.,  R.  Co.,  175  U.  S.  91, 
108,  42  L.  Ed.  84.  See,  generally,  the  title 
FIRES. 

Thus  where  a  railroad  company  leased 
a  part  of  its  property  adjoining  its  right 
of  way  by  a  contract  exempting  it  from 
liability  for  fires,  whether  caused  by  its 
negligence  or  not,  it  was  held  that  the 
validity  of  the  contract  was  a  question 
of  local  law.  Hartford  Fire  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co..  175  U.  S.  91,  108, 
42   L.   Ed.   84. 

99.  Construction  and  effect  of  contracts. 
—Swift  V.  Tyson,  16  Pet.  1,  10  L.  Ed.  865; 
Bank  v.  Earle,  13  Pet.  519,  520,  10  L.   Ed, 
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(14)  Corporations — (a)  Creation  and  Existence. — When  the  question  is 
whether,  under  the  constitution  and  laws  of  a  particular  state,  a  company  pro- 
fessing to  be  a  corporation  is  legally  so,  the  federal  courts  will  receive  as  con- 
clusive of  the  question,  the  decision  of  the  highest  court  of  the  state  deciding,  in 
a  case  identical  in  principle,  in   favor  of  the  corporate  existence. ^ 

(b)  Powers. — The  decision  of  the  highest  court  of  a  state  as  to  the  powers  of 
a  corporation  under  the  state  law  under  which  it  was  created  is  binding  on  the 
federal  courts. ^ 

(c)  Construction  of  Charter. — The  construction  of  a  charter  of  a  corporation 


274;  Butz  v.  Muscatine,  8  Wall.  575,  584, 
19  L.  Ed.  490;  United  States  v.  Burling- 
ton, 154  U.   S.  568,  19  L.  Ed.  495. 

Where  the  policy  of  a  state  is  manifest, 
the  courts  of  the  United  States  are  bound 
to  notice  it,  as  a  part  of  its  code  of  laws, 
and  to  declare  all  contracts  in  the  state, 
repugnant  to  it,  to  be  illegal  and  void. 
Bank  v.  Earle,  13  Pet.  519,  520,  10  L. 
Ed.    274. 

This  court  construes  all  contracts 
brought  before  it  for  consideration  and  in 
doing  so  its  action  is  independent  of  that 
of  the  state  courts,  which  may  have  ex- 
ercised their  judgment  upon  the  same 
subject.  Butz  v.  Muscatine,  8  Wall.  575, 
584,  19  L.  Ed.  490;  United  States  v.  Burl- 
ington,  154  U.   S.  568,  19  L.   Ed.  495. 

As  to  determination  of  question  as  to  ex- 
istence of  contract,  where  it  is  claimed 
that  state  law  impairs  obligation,  see  the 
title  APPEAL  AND  ERROR,  vol.  1,  pp. 
715,    720. 

1.  Creation  and  existence  of  corpora- 
tion.— Secombe  v.  Railroad  Co.,  23  Wall. 
108,  23  L.  Ed.  67;  Amey  v.  Allegheny 
City,  24  How.  364,  16  L.  Ed.  614;  Nes- 
mith  V.  Sheldon,  7  How.  812,  12  L.  Ed. 
925;  Railroad  Co.  v.  Vance,  96  U.  S.  450, 
24  L  Ed.  752;  Thomas  v.  Board  of  Trus- 
tees, 195  U.  S.  207,  217,  49   L.   Ed.   160. 

Federal  courts  adopt  the  judgment  of 
the  state  courts  deciding  that_  an  act  in- 
corporating a  railroad  is  not  inconsistent 
with  the  state  constitution.  Amey  v. 
Allegheny  City,  24  How.  364,  16  L.  Ed. 
614;  Hancock  v.  Louisville,  etc.,  R.  Co., 
145  U.  S.  409,  415,  36  L.   Ed.   755. 

By  the  second  section  of  the  twelfth 
article  of  the  constitution  of  Michigan 
forbidding  the  legislature  from  passing 
any  act  of  incorporation  unless  with  the 
assent  of  at  least  two-thirds  of  each 
house,"  the  judgment  of  the  legislature  is 
required  to  be  exercised  upon  the  pro- 
priety of  creating  each  particular  corpo- 
ration, and  two-thirds  of  each  house  niust 
sanction  and  approve  each  individual 
charter.  The  legislature  of  jMichigan 
passed  an  act  on  March  15th,  1837,  en- 
titled "An  act  to  organize  and  regulate 
banking  associations,"  and  on  the  30th  of 
December  1837,  an  act  to  amend  the 
former  act.  By  the  first,  any  persons 
were  allowed  to  form  associations  for  the 
purposes  of  banking  upon  the  terms  speci- 
fied in  the  law;  and  by  the  second,  the 
stockholders  were  made  liable,  in  their  in- 
dividual   character,   under   certain   circum- 


stances, for  the  debts  of  the  association. 
The  suoreme  court  of  Michigan  held  that 
associations  formed  under  these  acts  are 
corporations  within  the  meaning  of  the 
constitution  of  Michigan,  and  acts  are 
unconstitutional  and  void.  Held,  the  de- 
cision of  the  Michigan  court  is  binding  on 
the  federal  courts.  Nesmith  v.  Sheldon, 
7  How.  812,  12  L.  Ed.  925. 

Whether  or  not  a  statute  providing  that 
a  designated  foreign  corporation,  leasing 
and  operating  a  railroad  within  the  state, 
shall  be  possessed  of  corporate  powers 
and  decreed  a  corporation  under  the  laws 
of  the  state,  is  a  violation  of  a  state  con- 
stitutional provision  forbidding  the  crea- 
tion of  corporations  by  special  statute  ex- 
cept in  certain  cases,  is  a  question  for  the 
supreme  court  of  the  state  whose  de- 
cision will  be  followed  by  the  federal  su- 
preme court.  Railroad  Co.  v.  Vance,  96  U. 
S.  450,  459,  24  L-  Ed.  752;  Thomas  v. 
Board  of  Trustees,  195  U.  S.  207,  49  L. 
Ed.   160. 

2.  Corporate  powers. — Smith  v.  Kerno- 
chen,  7  How.  198,  12  L.  Ed.  660;  Wil- 
liams V.  Gaylord,  186  U.  S.  157,  46  L.  Ed. 
1102;  Miller  v.  Swann,  150  U.  S.  132,  136, 
37  L.   Ed.  1028. 

The  supreme  court  of  California  in  con- 
struing the  California  act  of  April  23, 
1880  to  protect  stockholders  in  mining 
companies,  which  provides  in  efifect  that 
the  company  shall  not  sell  or  encumber 
any  of  its  mining  ground,  or  purchase  ad- 
ditional mining  ground,  without  the  con- 
sent of  the  holders  of  two-thirds  of  the 
capital  stock,  held  that  it  was  applicable 
to  foreign  corporations  doing  business  in 
this  state,  and  that  the  judgment  creditor 
might  take  advantage  of  the  act.  It  was 
held  that  this  decision  was  binding  upon 
the  federal  courts.  Williams  v.  Gaylord, 
186  U.   S.   157,   46   L.    Ed.   1102. 

In  a  suit  to  enjoin  a  corporation  from 
acting  as  such  upon  the  ground  that  their 
charter  is  void,  where  the  question  is  one 
of  law,  whether  the  business  which  was 
confessedly  conducted  by  the  corporation 
was  or  was  not  a  lawful  one  under  the 
laws  of  the  state,  and  where  the  state 
court  refused  to  hear  evidence  that  the 
defendant's  officers  in  good  faith  believed 
they  were  acting  lawfully,  the  questions 
are  questions  of  local  law  and  the  decision 
of  the  state  court  is  conclusive.  New 
■  Orleans  Debenture,  etc.,  Co.  v.  Louisiana, 
180    U.    S.    320,    331,    45    L.    Ed.    550. 
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by  the  highest  court  of  the  state  by  which  it  was  granted  is  binding  upon  the 
federal  courts.-'*  Thus  the  decision  of  the  highest  court  of  a  state  that  a  cor- 
porate charter  is,  under  its  constitution  and  statutes,  subject  to  repeal,  is  binding 
on  the  federal  courts.'* 

(d)  Statute  Limiting  Debts  of  Corporation. — The  decision  of  the  highest 
court  of  a  state  that  an  act  of  a  corporation  in  contracting  a  debt  in  excess  of  the 
statutory  limit  is  not  void  but  voidable  merely,  and  that  for  this  reason  the  cor- 
poration, or  those  holding  under  it,  cannot  assail  the  act  in  question,  is  binding 
upon  the  federal  courts.^ 

(e)  Foreign  Corporations. — Where  the  highest  court  of  a  state  has  held  that 
any  act  in  the  exercise  of  corporate  functions  is  forbidden  to  a  foreign  corpora- 
tion which  has  not  complied  with  its  constitution  and  statutes,  and  that  the  con- 
tracts hence  resulting  are  illegal  and  cannot  be  enforced  in  the  courts,  the  fed- 
eral courts  should  follow  it.^ 

(f)  Corporate  Stock  as  Realty  or  Personalty. — Where  the  state  under  whose 
laws  a  corporation  came  into  existence  declares  that  corporate  stock  is  personal 
property,  this  is  a  rule  the  United  States  courts  for  that  state  will  enforce  as 
part  of  the  law  of  that  state  in  respect  to  corporations  created  by  it.'^ 

(g)  Statutory  Liability  of  Stockholders. — In  suits  in  the  federal  courts  to  en- 
force the  statutory  liability  of  stockholders  in  corporations  created  under  the 
state  laws,  federal  courts  are  bound  by  the  construction  placed  upon  the  state 
statutes  by  the  highest  court  of  the  state. ^  Thus  the  decision  that  a  corporation 
is  not  within  an  exception  of  a  state  statute,  which  excepts  certain  corporations 
from  the  operation  of  the  statute  providing  for  the  personal  liability  of  stock- 
holders,^ or  as  to  the  nature  and  character  of  the  liability  created  by  the  stat- 


3.  Construction  of  charter. — Powell  v. 
Brunswick  County.  150  U.  S.  433,  37  L. 
Ed.  1134;  Stone  v.  Wisconsin,  94  U.  S.  181, 
24    L.    Ed.    102. 

4.  Decision  as  to  repealability  of  char- 
ter.—Stone  V.  Wisconsin,  94  U.  S.  181,  24 
L.  Ed.  102;  People  v.  Cook,  148  U.  S. 
397,  411,  37   L.   Ed.   498. 

As  giving  a  construction  to  the  state 
constitution  and  statute,  the  supreme 
court  of  the  United  States  accepts  the  de- 
cision of  the  supreme  court  of  Wiscon- 
sin, that  the  charter  of  the  Milwaukee 
and  Waukesha  Railroad  Company, 
granted  by  the  territory,  is  subject  to  re- 
peal or  alteration,  inasmuch  as  it  was  not 
accepted,  nor  was  the  company  organized, 
until  after  the  admission  of  the  state  into 
the  Union,  under  a  constitution  which 
continued  that  act  in  force,  and  provided 
that  all  laws  for  the  creation  of  corpora- 
tions might  be  altered  or  repealed  by  the 
legislature  at  any  time  after  their  pas- 
sage. Stone  V.  Wisconsin,  94  U.  S.  181, 
24   L.  Ed.  102. 

Where  the  highest  court  of  a  state  con- 
strues a  state  statute  or  constitution  re- 
serving to  the  legislature  the  power  to 
alter  or  repeal  a  corporate  charter,  as 
giving  the  state  the  right  to  levy  a  tax 
upon  the  corporate  franchise,  the  de- 
cision is  binding  on  the  federal  courts. 
People  V.  Cook,  148  U.  S.  397,  411,  37  L. 
Ed.   498. 

5.  Statute  limiting  debts  of  corpora- 
tion.— Sioux  City,  etc.,  Warehouse  Co.  v. 
Trust    Co.,    173   U.    S.    99.   43    L.    Ed.    628. 

6.  Foreign  corporations. — Chattanooea 
Nat.   Bldg.,  etc.,  Ass'n  v.  Denson,   189  U. 


S.  408,  414,  47  L.  Ed.  870.     See,  generally, 
the  title  FOREIGN  CORPORATIONS. 

7.  Corporate  stock  as  personalty  or  re- 
alty.— Citizens'  Sav.,  etc.,  Co.  v.  Illinois 
Cent.  R.  Co.,  20.5  U.  S.  46,  57,  51  L.  Ed. 
703;  Jellenik  v.  Huron  Copper  Min.  Co., 
177  U.  S.  1,  44  L.  Ed.  647.  See,  generally, 
the  title  STOCK.  AND  STOCKHOLD- 
ERS. 

8.  Statutory  liability  of  stockholders. — 
Bernheimer  v.  Converse,  206  U.  S.  516, 
524,  51  E.  Ed.  1163;  Flash  v.  Conn,  109 
U.  S.  371,  27  L.  Ed.  966;  Chase  v.  Curtis, 
113  U.  S.  452,  458,  28  L.  Ed.  1038;  Park 
Bank  v.  Remsen,  158  U.  S.  337,  39  L.  Ed. 
1008;  Fourth  Nat.  Bank  v.  Francklyn,  120 
U.  S.  747,  758.  30  L-  Ed.  825;  Evans  v. 
Nellis,  187  U.  S.  271,  47  L.  Ed.  173;  Clark 
V.    Bever,    139   U.    S.   96,   35    L.    Ed.    88 

9.  That  corporation  is  not  within  ex- 
ception as  to  stockholders'  liability. — 
Bernheimer  v.  Converse,  206  U.  S.  516, 
524,   51    L.    Ed.   1163. 

"We  find  no  reason  to  disagree  with 
the  judgment  of  the  supreme  court  of 
Minnesota  in  holding  the  Minnesota 
Thresher  Manufacturing  Company  to  be 
a  corporation  organized  for  other  than  the 
purpose  of  carrying  on  any  kind  of  manu- 
facturine  or  mechanical  business,  and 
therefore  not  within  the  exception  as  to 
stockholders'  liability  in  favor  of  corpora- 
tions of  that  kind."  Bernheimer  v.  Con- 
verse, 206  U.  S.  516,  524,  51  L.   Ed.   1163. 

In  Burgess  v.  Seligman,  107  U.  S.  20, 
27  L.  Ed.  359,  a  statute  providing  for 
stockholders'  liability  exempted  persons 
holding  stock  as  collateral  security,  but 
provided  ■  that    the    persons    who    pledged 
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ute/**  or  as  to  what  is  a  "debt"  within  the  meaning  of  a  statute  providing  for 
statutory  HabiHty  of  trustees  for  the  debts  of  a  corporation, ^^  or  as  to  the  mode 
of  proceeding  to  enforce  the  statutory  Habihty/^  is  binding  on  the  federal  courts. 
(15)  Criminal  Law. — The  construction  of  state  criminal  statutes  by  the 
highest  court  of  the  state  is  binding  on  the  federal  courts. ^^    Thus,  the  construc- 


the  stock  should  be  considered  as  holding 
the  same  and  be  liable.  The  highest 
court  of  the  state  held  that  the  exemption 
of  the  statute  did  not  extend  to  persons 
receiving  from  the  corporation  itself 
stock  as  collateral  security.  Held,  that 
the  federal  courts  are  not  bound  to  fol- 
low this  decision,  the  question  being  one 
of  commercial  law  and  general  jurispru- 
dence. See,  also,  Stanly  County  v.  Coler, 
190  U.   S.  437,  444,  47   L.   Ed.   1126. 

10.  Nature  and  character  of  liability. — 
Flash  V.  Conn,  109  U.  S.  371,  27  L.  Ed. 
966;  Chase  v.  Curtis,  113  U.  S.  452,  458, 
28   L.    Ed.    1038. 

The  decision  of  a  state  court  that  a 
state  statute  providing  that  stockholders 
and  corporations  shall  be  liable  to  the 
creditors  of  the  corporation  to  an  amount 
equal  to  their  stock,  creates  a  liability  in 
contract,  is  binding  upon  the  United 
States  courts  even  in  cases  arising  in 
other  states.  Flash  v.  Conn,  109  U.  S. 
371,   27    L.    Ed.   966. 

A  decision  of  the  highest  state  court 
that  a  state  statute  making  the  trustees 
of  a  corporation  individually  liable  for  its 
debts,  upon  failure  to  file  reports  of  its 
assets  and  liabilities  at  certain  times,  is  a 
penal  statute  and  to  be  construed  strictly, 
is  binding  on  the  federal  courts.  Chase  v. 
Curtis,  113  U.  S.  452,  458,  28  L.  Ed.  1038, 
citing  Flash  v.  Conn.  109  U.  S.  371,  27  L. 
Ed.  966;  Steam-Engine  Co.  v.  Hubbard, 
101  U.   S.  188,  25   L.   Ed.  786. 

"We  are  asked  to  enforce  a  statute  of 
a  state  penal  in  its  character,  so  far  at 
least  as  the  trustee  is  concerned,  and, 
therefore,  to  be  strictly  construed,  in  a 
case  in  which  its  highest  court  rules  that 
it  ought  not  to  be  enforced.  To  the 
question  as  thus  stated  it  would  seem  that 
there  should  be  but  one  answer,  and  that 
the  rulings  of  the  highest  court  of  a  state 
as  to  liability  under  such  a  statute  ought 
to  be  recognized  in  every  court  as  at 
least  most  persuasive."  Park  Bank  v. 
Remsen,  158  U.  S.  337,  343,  39  L.  Ed. 
1008. 

11.  Decision  as  to  what  is  a  debt  en- 
forceable against  trustee. — Park  Bank  v. 
Remsen.  158  U.   S.  337,  39  L.   Ed.  1008. 

Where  a  state  statute  imposes  a  lia- 
bility upon  the  trustees  of  a  corporation 
for  its  debts,  and  the  highest  court  of  the 
state,  in  construing  the  statute,  decides 
that  an  accommodation  indorsement  niade 
by  the  corporation  is  not  a  debt  within 
the  meaning  of  the  statute,  the  federal 
courts  are  bound  by  the  decision.  Park 
Bank  v.  Remsen,  158  U.  S.  337,  39  L.  Ed. 
1008. 

12.  Proceedings  to  enforce  liability. — 
Chase  v.   Curtis,   113   U.   S.  452,   460,  28   L. 


Ed.  1038;  Park  Bank  v.  Remsen,  158  U. 
S.  337,  39  L.  Ed.  1008;  Fourth  Nat.  Bank 
V.  Francklyn,  120  U.  S.  747,  758,  30  L. 
Ed.  825;  Evans  v.  Nellis,  187  U.  S.  271, 
47    L.    Ed.    173. 

Whether  remedy  at  law  or  in  equity. — 
The  question  whether  the  remedy  in  the 
federal  courts  should  be  by  action  at  lav 
or  by  suit  in  equity  depends  upon  the 
nature  of  the  remedy  given  by  the  statutes 
of  the  state.  Fourth  Nat.  Bank  v.  Franck- 
lyn, 120  U.  S.  747,  756,  30  L.  Ed.  825; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  Ed.  294; 
Terry  v.  Little,  101  U.  S.  216,  25  L.  Ed. 
864;  Patterson  v.  Lynde,  106  U.  S.  519, 
27  L.  Ed.  265;  Flash  v.  Conn,  109  U.  S. 
371,  27  L.  Ed.  966;  Blair  v.  Gray,  104  U. 
S.  769,  26  L.  Ed.  922;  Chase  v.  Curtis,  113 
U.   S.  452,  28   L.   Ed.   1038. 

Condition  precedent  to  suit  to  enforce 
liability. — Where  the  highest  court  of  a 
state  has  decided  that  under  the  state 
statute  a  proceeding  to  enforce  the  statu- 
tory liability  of  a  stockholder  in  a  corpo- 
ration can  be  collected  only  by  the  re- 
ceiver after  he  has  brought  suit  against 
the  corporation  and  all  of  its  stockhold- 
ers in  order  to  ascertain  the  amount  of 
the  indebtedness,  a  receiver  cannot  sue 
an  individual  stockholder  on  his  statu- 
tory liability  without  first  complying  with 
the  rule  laid  down  by  the  state  courts. 
Evans  V.  Nellis,  187  U.  S.  271,  47  L.  Ed. 
17.'?. 

"In  all  the  diversity  of  opinion  in  the 
courts  of  the  different  states,  upon  the 
question  how  far  a  liability,  imposed 
upon  stockholders  in  a  corporation  by 
the  law  of  the  state  which  creates  it,  can 
be  pi'j-sued  in  a  court  held  beyond  the 
limits  of  that  state,  no  case  has  been 
found,  in  which  such  a  liability  has  been 
enforced  by  any  court,  without  a  compli- 
ance with  the  conditions  applicable  to 
it  under  the  legislative  acts  and  judicial 
decisions  of  the  state  which  creates  the 
corporation  and  imposes  the  liability.  To 
hold  that  it  could  be  enforced  without 
such  compliance  would  be  to  subject 
stockholders  residing  out  of  the  state  to 
a  greater  burden  than  doinestic  stockhold- 
ers." Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747,  758,  30  L.  Ed.  825. 

The  courts  of  the  United  States,  in  a 
special  statutory  proceeding,  will  give  to 
a  judgment  of  a  state  court  no  other  or 
greater  effect,  either  as  a  matter  of  evi- 
dence, or  as  ground  of  action,  than  must 
be  lawfully  given  to  it  in  the  courts  of 
the  state,  whose  laws  are  invoked  to  en- 
force it.  Chase  v.  Curtis,  113  U.  S.  452, 
460.   28   L.    Ed.    1038. 

13.  Criminal  ]?ws.— Gut  v.  The  State,  9 
Wall.  35,  19  L.  Ed.  573;  Tinsley  v.  Ander- 


COURTS. 


1079 


tion  of  a  state  statute  as  to  contempts, ^-^  or  as  to  reprieve  and  new  sentence  of 
accused  in  capital  cases, ^^  as  to  the  effect  of  supervening  insanity  of  accused, i*^  or 
as  to  change  of  place  of  trial, i"  is  conclusive  on  the  federal  courts. 

(16)  Damages. — When  the  matter  of  damages  has  been  regulated  by  stat- 
ute in  a  state  and  the  statute  is  interpreted  by  its  highest  court,  the  regulation 
of  the  statute  will  be  followed  in  the  courts  of  the  United  States. ^^ 

(17)  Death  by  Wrongful  Act. — A  state  statute  giving  a  remedy  for  death  by 
wrongful  act  is  binding  upon  the  federal  courts  as  a  rule  of  decision,  in  cases 
where  the  federal  courts  have  jurisdiction  of  the  cause  of  action,  although  the 
state  statute  provides  that  the  action  shall  be  brought  in  some  court  established 
by  the  constitution  and  laws  of  the  state. ^^ 

(18)  Descent  and  Distribution. — The  construction  put  upon  a  state  statute  of 
descents  by  the  highest  court  of  the  state  is  binding  on  the  federal  courts.-'^  Thus 
the  decision  of  a  state  as  to  the  right  of  an  alien  to  inherit, -^  or  that  first  cousins 


son,  171  U.  S.  101,  107,  43  L.  Ed.  91;  Lam- 
bert V.  Barrett,  159  U.  S.  660,  40  L.  Ed. 
296;  Nobles  v.  Georgia,  168  U.  S.  398,  404, 
43    L.    Ed.   515. 

14.  Contempts. — Tinsley  v.  Anderson, 
171  U.  S.  101,  107,  43  L.  Ed.  91.  See,  gen- 
erally, the  title  CONTEMPT,  ante,  p. 
531. 

15.  Reprieve  and  new  sentence  in  capi- 
tal cases. — The  construction  by  the  high- 
est court  of  a  state,  of  the  state  laws  as 
to  reprieve  of  persons  under  sentence  of 
death,  and  relating  to  a  new  warrant  for 
their  execution,  after  the  expiration  of 
the  reprieve,  is  binding  on  the  federal 
courts.  Lambert  v.  Barrett,  159  U.  S. 
660,   40    L.    Ed.    396. 

16.  Statute  as  to  supervening  insanity 
of  accused. — Where  the  state  court  con- 
strues a  state  statute  as  to  the  procedure 
in  case  of  the  supervening  insanity  of  the 
accused  in  criminal  cases  as  embracing 
all  cases  where  the  alleged  insanity  be- 
gins at  any  time  after  the  rendition  of 
the  verdict  of  guilty,  the  construction  is 
conclusive  on  the  federal  courts.  Nobles 
v.-  Georgia,  168  U.  S-  398,  404,  43  L.  Ed. 
515. 

17.  Statute  changing  place  of  trial. — • 
The  decision  of  the  highest  court  of  the 
state  that  a  state  statute  changed  the 
place  of  trial  of  a  criminal  case  from  one 
county  to  another  county  in  the  same 
district,  or  to  a  different  district  from 
that  where  the  event  was  committed  or 
the  indictment  found  is  not  contrary  to  a 
provision  in  the  state  constitution  provid- 
ing that  ''the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  county  or  district 
wherein  the  crime  shall  have  been  com- 
initted,  which  county  or  district  shall  have 
been  previously  ascertained  by  law,"  is 
binding  upon  the  federal  courts.  Gut  v. 
The  State,  9  Wall.  35,  19  L.  Ed.  573. 

18.  Damages. — New  York,  etc.,  R.  Co. 
V.  Estill.  147  U.  S.  591,  37  L.  Ed.  292.  See, 
generally,   the   title    DAMAGES. 

19.  Death  by  wrongful  act. — Railway 
Co.  V.  Whitton,  13  Wall.  270,  271,  30  L. 
Ed.  571.  See.  generally,  the  title  DEATH 
BY  WRONGFUL  ACT. 


A  statute  of  Wisconsin  provides  that 
"whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect,  or  de- 
fault, and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to' main- 
tain an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such 
case,  the  person  who  or  the  corporation 
which,  would  have  been  liable,  if  death 
had  not  ensued,  shall  be  liable  to  an  ac- 
tion for_  damages,  notwithstanding  the 
death  of  the  person  injured;  provided, 
that  such  action  shall  be  brought  for  a 
death  caused  in  this  state,  and  in  some 
court  established  by  the  constitution  and 
laws  of  the  same."  Held,  that  the  proviso 
requiring  the  action  to  be  brought  in  a 
court  of  the  state  does  not  prevent  a  non- 
resident plaintiff  from  removing  the  ac- 
tion, under  the  act  of  congress  of  March 
2d,  1867,  to  a  federal  court  and  maintain- 
ing it  there.  Railway  Co.  v.  Whitton,  13 
Wall.   270,  271,  20  L-    Ed.  571. 

20.  Descent  and  distribution. — Hanrick 
V.  Patrick,  119  U.  S.  156,  30  L.  Ed.  396; 
Middleton  v.  McGrew,  23  How.  45,  16  L. 
Ed.  403;  Byers  v.  McAuley,  149  U.  S.  608, 
621,  37  L.  Ed.  867;  Levy  v.  McCartee,  6 
Pet.  102,  109,  8  L.  Ed.  334;  Gardner  v. 
Colhns,  2  Pet.   58,  7  L.   Ed.  347. 

21.  Right  of  aliens  to  inherit.— Hanrick 
V.  Patrick,  119  U.  S.  156,  30  L.  Ed.  396; 
Middleton  v.  McGrew,  23  How.  45,  16  L. 
Ed.  403;  Levy  v.  McCartee,  6  Pet.  102, 
109,   8   L.    Ed.   334. 

The  alien  heirs  of  a  colonist  in  Texas, 
who  died  intestate  in  1835,  cannot  inherit 
his  landed  property  there.  The  courts  of 
Texas  have  so  decided,  and  the  supreme 
court  of  the  United  States  adopts  their 
decision.  Middleton  v.  McGrew,  23  How. 
45,    16   L.    Ed.   403. 

"We  understand  these  decisions  to  de- 
clare a  law  of  descent  applicable  to  the 
landed  property  of  Texas  generally,  and 
not  to  lands  in  a  particular  colony,  or 
settled  under  a  particular  act  of  coloniza- 
tion." Middleton  v.  McGrew,  23  How.  45, 
49,  16  L.   Ed.  403. 
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are  entitled  to  take  the  estate  to  the  exclusion  of  the  second  cousin,22  under  the 
state  statutes  of  descent,  are  conclusive  on  the  federal  courts. 

(19)  Bminent  Domain.: — The  decisions  of  the  state  courts  in  regard  to  gen- 
eral justice  or  equitable  considerations  in  the  taking  of  private  property  are  bind- 
ing on  the  federal  courts. ^s  And  the  same  is  true  of  state  decisions  construing 
state  statutes  as  to  eminent  domain, ^-i  or  holding  them  to  be  consistent  with  the 
state  constitution. 25  Thus  a  decision  of  a  state  court  that  an  eminent  domain 
statute  requires  notice  to  the  landowner,^^  or  that  it  fails  to  give  the  landowner 
the  right  to  institute  condemnation  proceedings  under  it  to  have  his  compensation 
determined  and  does  not  make  adequate  provision  for  the  compensation  of  the 
owners,27  or  that  it  is  competent  for  the  court  to  try  and  determine  in  a  condem- 
nation proceeding,  an  adverse  claim  of  the  plaintiff  therein  to  an  interest  in  prop- 
erty sought  to  be  condemned,^^  or  as  to  the  refunding  of  money  paid  to  the 
landowner  where  the  second  appraisal  is  less  than  the  first,^^  is  conclusive  on  the 
federal  courts.  But  a  state  decision  as  to  what  constitutes  a  public  use,  although 
entitled  to  the  highest  respect,  is  not  binding  on  the  federal  courts,  where  the 
due  process  of  law  clause  of  the  federal  constitution  is  invoked.^o 

(20)  Elections. — The  consistency  of  state  election  or  registration  laws  with  the 
state  constitution  is  a  question  for  the  decision  of  the  state  courts,  and  their  de- 
cision is  conclusive  on  the  courts  of  the  United  States.-^ 

(21)  Evidence — (a)  In  Ciz-il  Cases — aa.  In  Absejice  of  Legislation  by  Con- 
gress—  (aa)  General  Rule. — In  the  absence  of  legislation  by  congress,  the  rules 
of  evidence  prescribed  by  the  laws  of  a  state  are  rules  of  decision  for  the  United 
States  courts,  while  sitting  within  the  limits  of  such  state,  under  the  34th  sec- 
tion of  the  judiciary  act.^^ 

22.  That  first  cousins  take  to  the  ex- 
clusion of  second  cousins. — Byers  v.  Mc- 
Auley,  149  U.  S.  608,  621,  37  L.   Ed.  867. 

23.  Decision  as  to  general  justice  or 
equitable  considerations. — Hooker  v.  Los 
Angeles,  188  U.  S.  314,  320,  47  L.  Ed.  487; 
Fallbrook  Irrigation  Dist.  v.  Bradley,  164 
U.  S.  112.  41  L.  Ed.  369.  See,  generally, 
the  title   EMINENT  DOMAIN. 

The  supreme  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to 
questions  of  general  justice  and  equitable 
considerations  in  the  taking  of  property. 
Hooker  v.  Los  Angeles,  188  U.  S.  314, 
320,  47  L.  Ed.  487;  Fallbrook  Irrigation 
Dist.  V.  Bradley,  164  U.  S.  112,  41  L.  Ed. 
369. 

24.  Decisions  construing  statutes. — 
Backus  r.  Fort  St.  Union  Depot  Co.,  169 
U.    S.    557,    42    L.    Ed.    853. 

25.  Consistency  of  eminent  domain 
statute  with  state  constitution. — Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.   S.   685,   41    L.    Ed.    1165. 

26.  That  state  statute  requires  notice 
to  landowner. — Baltimore  Traction  Co.  v. 
Baltimore  Belt  R.  Co.,  151  U.  S.  137,  138, 
38  L.  Ed.  102;  Lent  v.  Tillson,  140  U.  S. 
316,   328,   35    L.    Ed.    419. 

27.  That  state  statute  does  not  provide 
for  compensation. — Kaukauna  Co.  v. 
Green  Bay,  etc..  Canal  Co.,  142  U.  S.  254, 
277,   35   L.    Ed.    1004. 

28.  Trial  of  adverse  claim  in  condem- 
nation proceedings. — Hooker  v.  Los 
Angeles,  188  U.  S.  314,  319.  47  L.  Ed.  4S7. 

29.  Refunding  money  where  second  ap- 
praisal is  less  than  first. — A  state  statute 
provided  that  if  upon  the  second  appraisal 
of  the  damages  for  lands  taken  for  public 


purposes  the  amount  given  in  the  first 
case  was  diminished  "the  difference  shall 
be  refunded  to  the  company  by  the  party 
to  whom  the  same  inay  have  been  paid,, 
and  judgment  therefor  and  for  all  costs 
of  the  appeal  shall  be  rendered  against 
the  party  so  appealing."  It  was  held  that 
the  federal  court  was  bound  by  the  con- 
struction placed  upon  it  by  the  state 
court,  that  its  meaning  was  that  if  the 
last  appraisal  was  less  than  the  first  and 
the  amount  of  the  first  had  been  paid,  the 
company  was  entitled  to  recover  the  dif- 
ference from  the  party  to  whom  it  had 
been  paid.  Backus  v.  Fort  St.  Union 
Depot  Co.,  169  U.  S.  557,  42  L.  Ed.  853. 

30.  What  constitutes  public  use. — Fall- 
brook Irrigation  Dist.  v.  Bradley,  164  U. 
S.  112,  160.  41  L.  Ed.  369  (irrigation  held 
to  be  public  use). 

31.  Election  or  registration  laws. — Ma- 
son V.  Missouri,  179  U.  S.  328,  334,  45  L. 
Ed.   214. 

The  state  supreme  court  of  Missouri 
has  decided  that  the  provision  of  the  state 
constitution  respecting  the  enactment  of 
registration  laws  does  not  limit  the  power 
of  the  general  assembly  to  create  more 
than  one  class  composed  by  cities  having 
a  population  in  excess  of  one  hundred 
thousand  inhabitants,  and  hence  that  the 
Nesbit  registration  law  was  not  repug- 
nant to  the  state  constitution.  This  con- 
clusion must  be  accepted  by  the  supreme 
court  of  the  United  States.  Mason  v. 
Missouri,  179  U.  S.  328,  334,  45  L.  Ed. 
214. 

32.  State  rules  of  evidence  as  governing 
in  federal  courts. — Rvan  v.  Bindley.  I 
Wall.   66,   67,   17   L.   Ed.   559;   Campbell   v. 
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(bb)  In  What  Cases  State  Rules  Obtain — aaa.  Where  Federal  Jurisdiction 
Exclusive. — There  is  no  sound  distinction  in  principle  between  cases  where  the 
jurisdiction  of  the  federal  courts  is  concurrent  with  those  of  the  state  and  those 
where  it  is  exclusive  in  the  federal  courts.  The  section  itself  neither  contains 
nor  suggests  such  a  distinction.  The  language  of  the  section  is  general  that  the 
laws  of  the  several  states  shall  be  regarded  as  rules  of  decision  in  every  case  to 
which  they  apply .'^^  Accordingly,  the  state  rules  of  evidence  are  obligatory  upon 
the  federal  courts  in  patent  cases.-^^ 

bbb.  Cases  Invohnng  Questions  of  General  Law. — The  state  rules  of  evidence 
govern  in  the  federal  courts  in  cases  involving  questions  of  general  or  commercial 
law,  as  well  as  in  others.^^ 

(cc)  In  What  Respect  State  Rules  Obtain — aaa.  Admissibility — (aaa)  Gen- 
eral Rule. — The  question  of  the  admissibility  of  evidence  in  suits  of  a  civil  na- 
ture in  the  federal  courts,  is,  in  the  absence  of  express  legislation  by  congress, 
governed  by  the  state  laws  and  decisions,^^  and  this  is  especially  true  in  cases  as 


Haverhill,  155  U.  S.  610,  617,  39  L.  Ed. 
280;  Haussknecht  v.  Claypool,  1  Black  431, 
17  L.  Ed.  172;  Palmer  v.  Low,  98  U.  S. 
1,  25  L.  Ed.  60;  West  v.  Louisiana,  194  U. 
S.  258,  261,  48  L-  Ed.  965;  Chase  v.  Cur- 
tis, 113  U.  S.  452,  460,  28  L.  Ed.  1038; 
Hinde  v.  Vattier,  5  Pet.  398,  8  L.  Ed. 
168;  Packet  Co.  v.  Clough,  20  Wall.  528, 
22  L.  Ed.  406;  Renaud  v.  Abbott,  116  U. 
S.  277,  285,  29  L-  Ed.  629;  Hanley  v. 
Donoghue,  116  U.  S.  1,  29  L.  Ed.  535; 
Potter  V.  Third  Nat.  Bank,  102  U.  S.  163, 
26  L.  Ed.  Ill;  Wright  v.  Bales,  2  Black 
535,  17  L.  Ed.  264;  Sims  v.  Hundley,  6 
How.  1,  12  L.  Ed.  319;  Nutt  v.  Knut,  200 
U.  S.  12,  22,  50  L.  Ed.  348;  Bucher  V.  Che- 
shire R.  Co.,  125  U.  S.  555,  31  L.  Ed.  795; 
Ex  parte  Fisk,  113  U.  S.  713,  28  L.  Ed. 
1117;  McNiel  v.  Holbrook,  12  Pet.  84,  9 
L.  Ed.  1009;  Connecticut,  etc.,  Ins.  Co.  v. 
Union  Trust  Co.,  112  U.  S.  250,  28  L.  Ed. 
708;  Vance  v.  Campbell,  1  Black  427,  17 
L.    Ed.    168;   Wilcox  v.   Hunt,   13   Pet.   378, 

10  L.  Ed.  209.     See,  also,  Conrad  v.  Griffey, 

11  How.  480,  491,  13  L-  Ed.  779;  Hewitt 
V.  Phelps,  105  U.  S.  393,  26  L.  Ed. 
1072;  Thompson  v.  Railroad  Companies, 
6  WaU.  134,  18  L.   Ed.   765. 

"It  is  quite  true  that  the  34th  section 
of  the  judiciary  act  of  1879  (1  Stat,  at  L. 
73) — preserved  totidem  verbis,  in  §  721  of 
the  present  revision  of  the  statutes — has 
been  construed  as  requiring  the  federal 
courts,  in  all  civil  cases  at  common  law, 
not  within  the  exceptions  named,  to  ob- 
serve, as  rules  of  decision,  the  rules  of 
evidence  prescribed  by  the  laws  of  the 
states  in  which  such  courts  respectively 
sit.  Vance  v.  Campbell,  1  Black  427,  17 
L.  Ed.  168;  Wright  v.  Bales.  2  Black  535, 
17  L.  Ed.  264;  McNiel  v.  Holbrook,  12 
Pet.  84,  9  L.  Ed.  1009;  Sims  v.  Hundley, 
6  How.  1,  12  L.  Ed.  319;  Ryan  v.  Bindley, 
1  Wall.  66,  17  L.  Ed.  559."  Potter  v. 
Third  Nat.  Bank,  102  U.  S.  163,  26  L.  Ed. 
111. 

33.  Where  federal  jurisdiction  exclu- 
sive.— Campbell  v.  Haverhill,  155  U.  S. 
610,   616,   39   L.    Ed.   280. 

34.  In  patent  cases. — Campbell  v. 
Haverhill,  155  U.  S.  610,  617,  39  L.  Ed. 
280. 

"It  was  held  by   this  court  in   Vance  v. 


Campbell,  1  Black  427,  17  L.  Ed.  168; 
Haussknecht  v.  Claypool,  1  Black  431,  17 
L.  Ed.  172;  and  in  Wright  v.  Bales,  2 
Black  535,  17  L,.  Ed.  264,  that  under  § 
721,  rules  of  evidence  prescribed  by  the 
laws  of  the  states  were  obligatory  upon 
the  federal  courts  in  patent  cases,  and 
that  the  plaintiiif  was  a  competent  wit- 
ness in  his  own  behalf  where,  by  the  law 
of  the  state  parties  may  be  sworn." 
Campbell  v.  Haverhill,.  155  U.  S.  610,  617, 
39    L.    Ed.   280. 

35.  Evidence  in  cases  on  questions  of 
general  or  commercial  law. — Sims  v. 
Hundley,  6  How.  1,  12  L-  Ed.  319;  Con- 
necticut, etc.,  Ins.  Co.  v.  Union  Trust  Co., 
112  U.  S.  250,  255,  28  L.  Ed.  708;  McNiel 
V.  Holbrook,  12  Pet.  84,  9  L.  Ed.  1009; 
Ryan  v.  Bindley,  1  Wall.  66,  17  L.  Ed. 
559. 

36.  Admissibility. — Connecticut,  etc., 
Ins.  Co.  V.  Union  Trust  Co.,  112  U.  S. 
250,  255,  28  L-  Ed.  708;  Sims  v.  Hundley, 
6  How.  1,  12  L.  Ed.  319;  McNiel  v.  Hol- 
brook, 12  Pet.  84,  9  L.  Ed.  1009;  Wright 
V.  Bales,  2  Black  535,  538,  17  L.  Ed.  264; 
Hinde  z'.  Vattier,  5  Pet.  398,  8  L.   Ed.  168. 

A  notary's  certificate,  in.idmissible  as 
evidence  under  the  principles  of  general 
law,  may  be  admitted  where  it  is  compe- 
tent bj^  a  state  statute  of  Mississippi. 
Sims  V.  Hundley,  6  How,  1,  12  L.  Ed. 
319. 

The  book  called  the  Land  Laws  of 
Ohio,  published  by  the  authority  of  a  law 
of  that  state,  is  evidence  in  the  circuit 
court  of  the  United  States,  of  an  ap- 
plication made  in  1787  for  the  purchase 
of  a  tract  of  land  on  the  Ohio  river,  be- 
tween the  mouths  of  the  Great  and  Lit- 
tle Miami,  by  John  Cleves  Symmes  and 
his  associates,  and  of  the  various  acts  of 
congress  relative  to  that  application  and 
purchase,  and  of  a  patent  from  the  presi- 
dent of  the  United  States,  pursuant  to  an 
act  of  congress,  granting  to  Symmes  and 
his  associates  the  land  described  therein: 
the  production  of  any  other  evidence  of 
title  in  Symmes  was  unnecessary.  Hinde 
V.  Vattier,  5  Pet.  398,   8   L.   Ed.   168. 

It  would  be  productive  of  infinite  in- 
convenience to  settlers  and  all  persons  in- 
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to  the  ownership  of  real  estate.^'^ 

(bbb)  Sixoudary  Evidence. — Where  under  the  state  practice,  where  a  con- 
tract, having  subscribed  witnesses  to  it,  is  proved  to  have  been  made  out  of  the 
state,  the  state  courts  presume  the  witnesses  reside  at  the  place  where  the  con- 
tract was  made,  and  are  not  subject  to  process  issued  out  of  those  courts,  and 
they,  therefore,  allow  secondary  evidence  to  prove  the  contract,  the  federal  courts 
are  governed  by  the  same  rule  and  may  admit  evidence  of  the  handwriting  of  the 
witnesses  to  a  deed  of  trust,  which  had  been  executed  out  of  the  state,  to  go  to 
the  jury .3 8 

(ccc)  Depositions. — The  state  statutes  with  respect  to  depositions,  and  the 
construction  placed  upon  them  by  the  state  courts,  are  binding  on  the  federal 
courts  within  the  state.-''' 

(ddd)  Proof  of  Foreign  Lazvs. — The  federal  courts  may,  under  §  721  of  the 
Revised  Statutes,  declaring  that  "the  laws  of  the  several  states,"  with  certain  ex- 
ceptions, "shall  be  regarded  as  rules  of  decision  in  trials  at  common  law,  in  the 
courts  of  the  United  States,"  receive  such  evidence  of  the  authentication  of 
foreign  statutes  as  the  practice  of  the  courts  in  that  state  may  authorize  and 
justify.'*^ 

bbb.    Competency  of  Witness. — The  state  rules  as  to  competency  of  witnesses 


terested  in  the  lands  embraced  on  this 
patent,  if  its  publication  among  the  laws 
of  the  state,  and  the  admission  of  the 
book  of  laws  as  evidence  of  the  grant, 
after  its  solemn  adoption  by  the  supreme 
court  pf  Ohio,  as  a  settled  rule  of  prop- 
erty, should  be  questioned  in  the  courts 
of  the  United  States.  Hinde  v.  Vattier, 
5  Pet.  398,  8   L-   Ed.   168. 

There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  this 
court,  than  that  the  circuit  courts,  in  de- 
ciding on  titles  to  real  property  in  the 
different  states,  are  bound  to  decide  pre- 
cisely as  the  state  courts  ought  to  do;  the 
rules  of  property  and  of  evidence,  whether 
derived  from  the  laws  or  adjudications  of 
the  judicial  tribunals  of  the  state,  furnish 
the  guides  and  rules  of  decision  in  those 
of  the  union,  in  all  cases  to  which  they 
apply,  where  the  constitution,  treaties  or 
statutes  of  the  United  States  do  not  other- 
wise provide.  Hinde  v.  Vattier,  5  Pet. 
398,    8    L.    Ed.    168. 

37.  Cases  involving  ownership  of  re- 
alty.—Clement  V.  Packer,  135  U.  S.  309, 
322,    31    L.    Ed.    721. 

The  admissibility  of  the  declarations 
of  deceased  surveyors  in  cases  of  bound- 
aries between  private  estates  is  gov- 
erned by  the  state  law.  Clement  v.  Packer, 
125  U.    S.    309,   332,   31    L.    Ed.  .721. 

"In  Pennsylvania  a  still  greater  latitude 
has  been  allowed  in  questions  of  bound- 
ary. Here  the  declarations  of  a  deceased 
person  touching  the  locality  of  boundary 
between  adjoining  owners  have  been  ad- 
mitted where  the  survey  was  made  by 
the  person  making  the  declaration,  or 
where  the  declaration  was  made  by  an 
adjoining  owner,  who  pointed  out  the 
boundary  line  between  the  tracts  to  the 
witness  at  the  time  the  declarations  were 
made."  Clement  v.  Packer,  125  U.  S. 
309,   325.   31   L.    Ed.   721. 

38  Secondary  evidence. — Wilcox  v. 
Hunt,    13    Pet.    378,    10    L-    Ed.    209.      See, 


generally,  the  title  BEST  AND  SECOND^ 
ARY  EVIDENCE,  vol.  3,  p.  214. 

39.  Depositions. — West  v.  Louisiana, 
194  U.  S.  358,  261,  48  L-  Ed.  965.  See,  gen- 
erally,   the    title    DEPOSITIONS. 

"Whether  the  state  court  erred  in  its 
construction  of  the  state  constitution  and 
statutes  and  the  common  law  on  the  sub- 
ject of  reading  depositions  of  witnesses, 
is  not  a  federal  question.  We  are  bound 
by  the  construction  which  the  state  court 
gives  to  its  own  constitution  and  statutes 
and  to  the  law  which  may  obtain  in  the 
state,  under  circumstances  such  as  those 
existing  herein.  Among  many  of  the 
cases  to  that  effect,  see  Brown  v.  New 
Jersey,  175  U.  S.  172,  44  L.  Ed.  119."  West 
V.  Louisiana,  194  U.  S.  258,  261,  48  L.  Ed. 
965. 

40.  Proof  of  foreign  laws. — Nashua 
Sav.  Bank  v.  Anglo-American  Land,  etc., 
Co.,  189  U.  S.  221,  228,  47  L.  Ed.  783.  See, 
generally,  the  title  FOREIGN  LAWS. 

In  a  proceeding  in  the  United  States 
circuit  court  of  New  Hampshire,  the 
plaintiff,  an  English  corporation,  in  order 
to  prove  its  incorporation,  as  well  as  the 
liability  and  rights  of  stockholders,  read 
in  evidence  the  deposition  of  an  attorney 
and  solicitor  of  the  supreme  court  of  ju- 
dicature in  England,  who  was  also  man- 
aging director  of  the  plaintiff  company. 
His  testimony  showed  that  the  plaintiff 
was  a  corporation  organized  with  limited 
liability  under  five  different  acts  of  parlia- 
ment, copies  of  which  he  produced  and 
delivered  to  the  commissioner  stating  that 
these  copies  were  "issued  by  authority, 
being  printed  by  Her  Majesty's  printer, 
and  are  as  such  by  law  receivable  in  evi- 
dence without  further  proof."  Held,  that 
as  the  proof  was  sufficient  under  the  laws 
of  New  Hampshire,  it  was  sufficient  in 
the  federal  courts  of  that  state.  Nashua 
Sav.  Bank  v.  Anglo-American  Land,  etc., 
Co.,  189  U.  S.  221,  227,  47  L.   Ed.  782. 
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obtain  in  suits  of  a  civil  nature  in  the  federal  courts,  where  there  is  no  act  of 
congress  touching  the  subject.-*^  Thus  the  rules  of  evidence  prescribed  by  the 
laws  of  a  state  must  be  obeyed  even  though  they  violate  the  ancient  laws  of  evi- 
dence so  far  as  to  make  the  parties  to  the  action  witnesses  in  their  own  caused  ^ 
And  upon  a  like  principle,  state  statutes  regulating  the  competency  of  husband 
and  wife  as  witnesses  for  or  against  each  other  are  also  controlling  on  the  fed- 
eral courts.^" 

ccc.  Judicial  Notice. — The  federal  courts  can  take  judicial  notice  of  matters 
which  the  state  courts  can  judicially  recognize.'*'* 

ddd.  Privileged.  Communications. — The  federal  courts  are  bound  by  a  state 
statute  which  provides  that  a  person  duly  authorized  to  practice  physic  or 
surgery,  shall  not  be  allowed  to  disclose  any  information  which  he  acquired 
in  attending  a  patent,  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity^^ 

eee.  Surgical  B.ramination  of  Plaintiff  in  Personal  Injury  Cases. — A  state 
statute  authorizing  a  surgical  examination  of  the  plaintifif  is  binding  on  the  fed- 
eral courts,  in  the  absence  of  an  act  of  congress  expressly  or  impliedly  for- 
bidding it.'*'^ 


41.  Competency  of  witnesses. — Ryan  v. 

Bindley,  1  Wall.  66,  17  L.  Ed.  559;  Packet 
Co.  V.  Clough,  20  Wall.  528,  22  L.  Ed.  406; 
Lucas  V.  Brooks,  18  Wall.  436,  453,  21  L- 
Ed.  779;  Haussknecht  v.  Claypool,  1  Black 
431,  436,  17  L.  Ed.  172;  Wright  v.  Bales, 
2  Black  535,  17  L.  Ed.  264;  Connecticut, 
etc.,  Ins.  Co.  v.  Union  Trust  Co.,  112  U. 
S.    250,   28    L.    Ed.    708. 

42.  Parties  as  witnesses. — Ryan  z'. 
Bindley,  1  Wall.  66,  17  L.  Ed.  559;  Wright 
V.  Bales,  2  Black  535,  17  L.  Ed.  264;  Vance 
V.  Campbell,  1  Black  427.  17  L.  Ed.  168; 
Packet  Co.  v.  Clough,  20  Wall.  528,  22  L. 
Ed.   406. 

43.  Husband  and  wife  as  witnesses  for 
or  against  each  other. — Lucas  v.  Brooks, 
IS  Wall.  436,  453,  21  L.  Ed.  779;  Packet 
Co.  V.  Clough,  20  Wall.  528,  22  L.  Ed. 
406. 

Under  the  act  of  congress  of  July  6th, 
1862,  eracting  that  "the  laws  of  the  state 
in  which  the  court  shall  be  held,  shall  be 
the  rule  of  decision  as  to  the  competency 
of  witnesses  in  the  courts  of  the  United 
States,"  and  under  the  acts  of  the  legis- 
lature of  Wisconsin,  passed  in  1863  and 
1868,  one  of  which  says  that  "a  party  to 
a  civil  action  *  *  *  may  be  examined  as  a 
witness  in  his  or  her  behalf  on  the  trial; 
*  *  *  and  in  case  of  an  action  for  dam- 
ages for  personal  injury  to  a  married 
woman,  this  section  shall  be  so  construed 
as  to  allow  such  married  woman  to  be  a 
witi^ess  on  her  own  behalf,  in  the  same 
manner  as  if  she  was  single;"  and  an- 
other of  which  says  that  "a  party  to  any 
civil  action  *  *  *  may  be  examined  as  a 
witness  in  his  own  behalf  or  in  behalf  of 
any  other  party,"  a  married  woman  may 
in  the  circuit  court  for  Wisconsin,  in  an 
action  on  the  case  by  her  husband  and 
herself,  for  injuries  done  to  her  person, 
be  examined  as  a  witness  for  the  plain- 
tiffs. It  is  unimportant  whose  will  be 
the  damages — whether  the  husband's  or 
wife's — if  recovered.  The  competency  of 
the    witness    must   be    determined    by   the 


statutes.     Packet  Co.  v.  Clough,  20  Wall. 
528,  22   L.   Ed.   406. 

"In  West  Virginia  it  has  been  ex- 
pressly enacted  that  a  husband  shall  not 
be  examined  for  or  against  his  wife,  nor 
a  wife  for  or  against  her  husband,  except 
in  an  action  or  suit  between  husband  and 
wife.  Were  there  any  doubt  respecting 
the  question,  this  statute  would  solve  it, 
for  the  act  of  congress  of  July  6th,  1862. 
declares  that  the  laws  of  the  state  in 
which  the  court  shall  be  held,  shall  be  the 
rules  of  decision  as  to  the  competency  of 
witnesses  in  the  courts  of  the  United 
States."  Lucas  r.  Brooks,  18  Wall.  436, 
453.   21    L.    Ed.    779. 

44.  Judicial  notice.— Hanley  v.  Dono- 
ghue,  116  U.  S.  1,  29  L.  Ed.  535;  Renaud 
V.  Abbott,  116  U.  S.  277,  285,  29  L.  Ed. 
629;  Case  v.  Kelly,  133  U.  S.  21  27  33 
L.    Ed.    513. 

"We  do  not  doubt  the  authority  of  the 
legislature  of  a  state  to  enact  that  after 
the  passage  and  publication  of  one  of  its 
private  statutes,  the  courts  of  the  state 
shall  be  bound  to  take  judicial  notice  of 
it  without  its  being  pleaded  or  proven  be- 
fore them.  This  rule,  thus  prescribed  for 
the  government  of  the  courts  of  the 
states,  must  be  binding  in  proceedings  in 
federal  courts  in  the  same  state."  Case 
V.  Kelly,  133  U.  S.  21,  27,  33  L.  Ed.  513. 

The  supreme  court,  upon  writ  of  error 
to  the  highest  court  of  a  state,  does  not 
take  judicial  notice  of  the  law  of  another 
state,  not  proved  in  that  court  and  made 
part  of  the  record  sent  up,  unless  by  the 
local  law  that  court  takes  judicial  notice 
of  it.  Hanlev  v.  Donoghue,  116  U.  S.  1 
29  L.  Ed.  535.  But  it  will  take  judicial 
notice  of  such  a  law,  where  the  state 
court  could  notice  it.  Renaud  z>.  Abbott 
116   U.    S.   277.   285,   29    L.    Ed.   629. 

45.  Privilegfed     communications.— Con- 
necticut, etc.,  Ins.  Co.  v.  Union  Trust  Co 
112  U.  S.  250,  28   L.   Ed.  708. 

46.  Surgical  examination  of  plaintiff  in 
personal    injury    case.— Camden,    etc.,    R. 
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fff.  Weight  and  Sufficiency. — The  federal  courts  are  likewise  governed  by 
the  state  laws  as  to  the  weight  and  sufficiency  of  evidence.-*"  Thus  the  federal 
courts  are  governed  by  a  state  statute  making  the  assignment  or  indorsement  of 
a  promissory  note  sufficient  evidence  thereof,  without  the  necessity  of  providing 
the  handwriting  of  the  assignor.-*^ 

bb.  Exclusivcncss  of  Rules  Prescribed  by  Congress — (aa)  In  General. — 
The  laws  of  the  state  are  only  to  be  regarded  as  rules  of  decision  in  the  courts 
of  the  United  States  where  the  constitution,  treaties,  or  statutes  of  the  United 
States  have  not  otherwise  provided.  When  the  latter  speak,  they  are  controlling, 
on  all  subjects  on  which  it  is  competent  for  them  to  speak.^^ 

(bb)  Admissibility. — When  the  statutes  of  the  United  States  make  special 
provisions  as  to  the  admissibility  of  evidence,  they  must  be  followed  in  the  courts 
of  the  United  States,  and  not  the  laws  or  the  practice  of  the  state  in  which  the 
court  is  held,  when  they  are  dift'erent.^*^ 

(cc)  Mode  of  Procuring  Evidence — aaa.  In  General. — If  congress  has  legis- 
lated upon  the  subject  of  the  mode  of  procuring  evidence  in  trials  in  the  federal 
courts  and  prescribed  a  definite  rule  for  the  government  of  those  courts,  it  is  to 
that  extent  exclusive  of  any  legislation  of  the  states.^ ^ 

bbb.  Examination  of  Party  before  Trial. — A  state  statute  providing  that  a 
party  to  a  suit  may  be  examined  at  any  time  before  trial  is  not  binding  upon  the 


Co.   V.    Stetson,    177   U.    S.    172,   174,   44   L. 
Ed.    721. 

"The  statute  concerns  the  evidence 
■which  may  be  given  on  a  trial  in  New 
Jersey,  and  it  does  not  conflict  with  any 
statute  of  the  United  States  upon  that 
subject.  It  is  not  a  question  of  a  general 
nature,  like  the  law  merchant,  but  simply 
one  concerning  evidence  based  upon  a 
local  statute  applicable  to  actions  brought 
within  the  state  to  recover  damages  for 
injury  to  the  person.  The  statute  comes 
within  the  principle  of  the  decisions  of 
this  court  holding  a  law  of  the  state  of 
such  a  nature  binding  upon  federal  courts 
sitting  within  the  state."  Camden,  etc., 
R.  Co.  V.  Stetson,  177  U.  S.  172,  174,  44 
L.    Ed.   721. 

47.  Weight  and  sufficiency  of  evidence. 
— McXiel  c'.  Holbrook.  12  Pet.  84,  9  L. 
Ed.  1009.  See,  also.  Xutt  v.  Knut,  200  U. 
S.    12,    22.    50    L.    Ed.    348. 

48.  Evidence  of  transfer  of  commercial 
paper.— McXiel  v.  Holbrook,  12  Pet.  84, 
9  L.   Ed.   1009. 

49.  Exclusiveness  of  rules  prescribed 
by  congress. — Connecticut  Alut.  Lite  Ins. 
Co.  V.  Schaefer,  94  U.  S.  457,  458,  24  L. 
Ed.  251;  Whitford  v.  Clark  County,  119 
U  S.  522,  525,  30  U  Ed.  500;  Goodwin  v. 
Fox,  129  U.  S.  601,  631,  32  L.  Ed.  805; 
Potter  V.  Third  Nat.  Bank,  102  U.  S.  163, 
26    L.    Ed.    111. 

When  the  statutes  of  the  United  States 
make  special  provisions  as  to  the  com.- 
petency  or  admissibility  of  testimony, 
they  must  be  followed  in  the  courts  of  the 
United  States,  and  not  the  laws  or  the 
practice  of  the  state  in  which  the  court 
is  held  when  they  are  different.  Whit- 
ford V.  Clark  County,  119  U.  S.  522,  525, 
30  L.   Ed.   500. 

"There  can  be  no  doubt  that  it  is  com- 
petent for  congress  to  declare  the  rules  of 
evidence  which  shall  prevail  in  the  courts 
of  the  United  States,,  not  affecting  rights 


of  propert}';  and  where  congress  has  de- 
clared the  rule,  the  state  law  is  silent. 
Now,  the  competency  of  parties  as  wit- 
nesses in  the  federal  courts  depends  on 
the  act  of  congress  in  that  behalf,  passed 
in  1864,  amended  in  1865,  and  codified  in 
the  Revised  Statutes,  §  858."  Connecti- 
cut Alut.  Life  Ins.  Co.  v.  Schaefer,  94  U. 
S.    457,    458,   24    L.    Ed.    251. 

50.  Acts  regulating  admissibility  of  evi- 
dence.— Whitford  v.  Clark  Countv,  119  U. 
S.  522,  525,  30  L-  Ed.  500;  Potter  v.  Third 
Nat.  Bank,  102  U.  S.  163,  165,  26  L.  Ed. 
Ill;  King  v.  Worthington,  104  U.  S.  44, 
50,  26  L.  Ed.  652;  Bradley  z-'.  United  States, 
104  U.  S.  442.  26  L.  Ed.  824;  Ex  parte 
Fisk,  113  U.  S.  713,  721,  28  L.  Ed.  1117. 
See,   generally,   the   title    EVIDENCE. 

51.  Act  regulating  mode  of  procuring 
evidence. — Ex  parte  Fisk,  113  U.  S.  713, 
721,  28  L.  Ed.  1117;  Hanks  Dental  Ass'n 
V.  International  Tooth  Crown  Co.,  194  U. 
S.  303,  48   L.   Ed.  989. 

The  provision  of  §  914,  by  which  the 
practice,  pleadings  and  forms  and  modes 
of  proceeding  in  the  courts  of  each  state 
are  to  be  followed  in  actions  at  law  in 
the  courts  of  the  United  States  held 
within  the  same  state,  neither  restricts 
nor  enlarges  the  power  of  these  courts 
to  order  the  examination  of  parties  out 
of  court.  Union  Pac.  R.  Co.  v.  Bots- 
ford,  141  U.  S.  250,  257,  35  L.  Ed.  734; 
Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  Ed. 
286;  Indianapolis,  etc..  R.  Co.  v.  Horst. 
93  U.  S.  291,  23  L.  Ed.  898;  Ex  parte 
Fisk,  113  U.  S.  713,  28  L.  Ed.  1117;  Chate- 
augaJ^  etc..  Iron  Co.  v.  Petitioner,  128  U. 
S.   544,  32   L.   Ed.   508. 

The  mode  of  proceeding  authorized  by 
state  statute  for  the  purpose  of  procuring 
evidence  is  of  no  force  in  the  courts  of 
the  United  States  when  it  is  in  conflict 
with  anv  law  of  the  United  States.  Ex 
parte  Fisk,  113  U.  S.  713,  721,  28  L.  Ed. 
1117. 
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■  federal  courts,  because  in  conflict  with  §  861  of  the  Revised  Statutes,  which  pro- 
vides that  the  mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be  by 
oral  testimony  and  examination  of  witnesses  in  open  court,  except  as  therein 
provided  in  special  cases.-^-  And  this  rule  is  not  affected  by  the  act  of  March  9, 
1892,  providing  that  it  shall  be  lawful  to  take  the  depositions  or  testimony  of 
witnesses  in  the  mode  prescribed  by  the  laws  of  the  state  in  which  the  courts 
are  held. ^2. 

ccc.  Surgical  Examination  of  Plaintiff  in  Persona!  Injury  Cases. — A  federal 
court  cannot  subject  the  plaintiff's  person  to  examination  by  a  surgeon,  without 
her  consent  and  in  advance  of  the  trial  even  though  such  a  practice  is  permitted 
by  the  state  practice,  as  such  a  proceeding  is  not  according  to  the  common  law, 
to  common  usage,  or  to  the  statutes  of  the  United  States. 5"* 

fdd)  Competency  of  JJ^itnesscs. — Where  there  is  a  conflict  between  the  act 
of  congress,  and  a  law  of  a  state  in  regard  to  the  competency  of  witnesses,  the 
United  States  courts  are  bound  to  follow  the  act  of  congress.-^^  Thus  state  laws 
disqualifying  interested  parties  from  testifying  are  not  binding  on  federal  courts, 
since  the  act  of  congress  provides,  in  effect,  that  interest  shall  not  disqualifv  a 
witness  otherwise  competent. ^^ 

I'b)  In  Criminal  Cases. — The  provision  of  §  858  of  the  Revised  Statutes,  that 
"the  laws  of  the  state  in  which  the  court  is  held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts  of  the  United  States  in  trials  at 
common  law.  and  in  equity  and  admiralty,"  has  no  application  to  criminal 
trials.^"     The  law  by  which  the  admissibility  of  testimony  in  criminal  cases  must 


52.  Examination  of  witnesses  before 
trial.— Ex  parte  Fisk,  113  U.  S.  713,  721, 
28  L.  Ed.  1117;  Hanks  Dental  Ass'n  v. 
International  Tooth  Crown  Co.,  194  U. 
S.  303.  48  L.  Ed.  989.  See,  also,  Mc- 
Donald V.  Smalley,  1  Pet.  620,  7  L.  Ed. 
287. 

Where  the  federal  court  sitting  in  New- 
York  sentenced  a  party  to  a  suit  pending 
therein  for  contempt,  for  failure  to  obey 
an  order  of  the  court  as  to  the  giving 
of  testimony  before  the  trial  under  the 
New  York  statute,  it  was  held  that  as 
the  court  had  no  power  to  make  such  or- 
der the  prisoner  would  be  released  on 
habeas  corpus.  Ex  parte  Fisk,  113  U.  S. 
713,  721.  28  L.  Ed.  1117. 

53.  Eflfect  of  act  of  March  9,  1892.— 
Hanks  Dental  Ass'n  :•.  International 
Tooth  Crown  Co.,  194  U.  S.  303,  308,  48 
L.    Ed.    989. 

"Mode  usually  means  the  manner  in 
which  a  thing  is  done,  and  this  act  relates 
to  the  manner  of  taking  'depositions  and 
testimony,'  which  the  title  treats  as 
equivalent  terms,  and  which  may  be  so 
regarded  so  far  as  the  question  before 
us  is  concerned.  But  it  is  contended  that 
the  word  'mode'  as  used  in  the  act  has  a 
broader  significance  and  embraces  the 
production  of  evidence,  thereby  qualify- 
ing §  861,  which  prescribes  the  mode  of 
proof.  We  cannot  concur  in  this  view. 
The  act  is  clear  upon  its  face  and  does 
not  call  for  construction,  or,  at  all  events, 
is  susceptible  of  but  one  construction.  It 
does  not  purport  to  repeal  in  any  part,  or 
to  modify,  §  861,  or  to  create  additional 
exceptions  to  those  specified  in  the  sub- 
sequent sections  by  enlarging  the  causes 
or  grounds  for  taking  depositions,  and  as 
it    is    applicable    alone    to    the    taking    of 


depositions  or  testimony  in  writing,  we 
cannot  attribute  to  it  any  such  effect,  nor 
hold,  this  being  so,  that  it  is  supple- 
mentary to  §  914."  Hanks  Dental  Ass'n 
V.  International  Tooth  Crown  Co.,  194  U. 
S.   303,  308,  48   L.   Ed.   989. 

"We  do  not  think  the  words  'mode  of 
taking'  were  used  in  this  act  with  the 
intention  of  expanding  the  scope  of  the 
section  so  as  to  cover  the  production  of 
testimony  through  the  examination  of  a 
party  before  trial.  In  short,  the  courts 
of  the  United  States  are  not  given  discre- 
tion to  make  depositions  not  authorized 
by  federal  law,  but,  in  respect  of  deposi- 
tions thereby  authorized  to  be  taken,  they 
may  follow  the  federal  practice  in  the 
manner  of  taking,  or  that  provided  by  the 
state  law."  Hanks  Dental  Ass'n  v.  Inter- 
national Tooth  Crown  Co.,  194  U.  S.  303, 
308.   48    L.    Ed.    989. 

54.  Subjecting  plaintiff  to  physical  ex- 
amination before  trial. — Union  Pac.  R. 
Co.  z:  Botsford,  141  U.  S.  2.50,  257,  35  L. 
Ed.  734;  Hanks  Dental  Ass'n  v.  Inter- 
national Tooth  Crown  Co.,  194  U.  S.  303, 
307,   48   L.    Ed.   989. 

55.  Act  regulating  competency  of  wit- 
nesses.— King  ?■.  Worthington,  104  U.  S. 
44,  26  L.  Ed.  652;  Whitford  V.  Clark 
County,  119  U.  S.  522,  525,  30  L.  Ed.  500; 
citing  Potter  v.  Third  Nat.  Bank,  102  U. 
S.  163,  26  L.  Ed.  Ill;  Bradley  v.  United 
States.  104  U.  S.  442,  26  L.  Ed.  824;  Ex 
parte  Fisk,  113  U.  S.  713,  28  L.  Ed.  1117. 
See.  generally,  the  title  WITNESSES. 

56.  Interested  parties  as  witnesses. — 
King  V.  Worthington.  104  U.  S.  44,  50, 
26  L.  Ed.  652;  Goodwin  v.  Fox,  129  U.  S. 
601.  631,  32  L.  Ed.  805;  Potter  v.  Third 
Nat.   Bank,  102  U.  S.  163,  26  L.  Ed.  111. 

57.  In  criminal  cases. — Logan  v.  United 


1086 


COURTS. 


be  determined  is  the  law  of  the  state,  as  it  was  when  the  courts  of  the  United 
States  were  estabHshed  by  the  judiciary  act  of  1789.^*^ 

(22)  Executions. — Whether  a  sale  under  an  execution  containing  no  seal  is 
valid,  and  whether  an  amendment  adding  a  seal  after  the  sale  can  be  made  under 
the  state  practice  are  questions  of  state  law,  upon  which  a  decision  of  the  state 
courts  is  binding.^9  a  decision  of  the  state  court  that  the  right  to  take  out  an 
elegit  is  not  suspended,  by  suing  out  a  writ  of  fieri  facias,  and  consequently,  that 
the  lien  of  the  judgment  continues,  pending  the  proceedings  on  that  writ,  is  bind- 
ing on  the  federal  courts. ^"^ 

{2?))  Federal  Questions — (a)  In  General. — The  statute  making  the  laws  of  the 
states  rules  of  decision  in  cases  where  they  apply  makes  an  exception  when  it  is 
"otherwise  provided  by  the  constitution,  treaties,  or  statutes  of  the  United 
States.*^  1  Hence,  whatever  deference  may  be  due  to  the  decisions  of  the  state 
court  of  final  resort  in  every  case  in  which  it  has  spoken,  and  whatever  may  be 
the  respect  to  which  its  decisions  upon  questions  of  purely  local  law  established 
as  rules  of  property  may  be  entitled,  they  are  not  authority  binding  upon  the 
courts  of  the  United  States,  sitting  even  in  the  same  state,  where  the  questions  in- 
volved and  decided  relate  to  rights  arising  under  the  constitution  and  laws  of  the 
United  States.62 


States.  144  U.  S.  263,  302,  36  L.  Ed.  429; 
United  States  v.  Reid,  12  How.  361,  13 
L.  Ed.  1023.  See,  generally,  the  title 
CRIMINAL   LAW. 

58.  Evidence  in  criminal  cases. — United 
States  V.  Reid,  12  How.  361,  13  L.  Ed. 
1023. 

"The  competency  of  witnesses  in  crimi- 
nal trials  in  the  courts  of  the  United 
States  held  within  the  state  of  Texas  is 
not  governed  by  a  statute  of  the  state 
which  was  first  enacted  in  1858,  but,  ex- 
cept so  far  as  congress  has  made  specific 
provisions  upon  the  subject,  is  governed 
by  the  common  law,  which,  as  has  been 
seen,  was  the  law  of  Texas  before  the 
passage  of  that  statute  and  at  the  time 
of  the  admission  of  Texas  into  the  Union 
as  a  state."  Logan  v.  United  States,  144 
U.   S.   263,  302,  36  L-   Ed.   429. 

Where  two  persons  were  jointly  in- 
dicted for  an  offense  committed  against 
the  United  States,  viz,  a  murder  com- 
mitted upon  the  high  seas,  and  were  tried 
separately,  it  was  not  competent  for  the 
person  first  tried  to  call  the  other  as  a 
witness  in  his  behalf,  although  the  trial 
took  place  in  a  state  where  such  evidence 
would  have  been  competent  under  a  law 
passed  in  1849.  United  States  v.  Reid,  12 
How.  361,  13  L.  Ed.  1023.  See,  generally, 
the  title  ACCOMPLICES  AND  AC- 
CESSORIES, vol.   1,  p.   63. 

59.  Execution. — McGoon  v.  Scales,  9 
Wall.   23,   31,  19   L.   Ed.   545. 

60.  United  States  v.  Morrison,  4  Pet. 
1?4.  7  L.  Ed.  804. 

61.  Supremacy  of  federal  laws. — Ex 
parte  Fisk,  113  U.  S.  713,  720,  28  L.  Ed. 
1117-  Amis  V.  Smith,  16  Pet.  303,  304.  10 
L.  Ed.  973;  McNiel  v.  Holbrook,  12  Pet. 
84.  9  L.  Ed.   1009. 

It  is  the  duty  of  the  supreme  court  to 
preserve  the  supremacy  of  the  laws  of 
the  United  States,  which  they  cannot  do, 
without  disregarding  all  state  la\ys,  and 
state    decisions,    which    conflict    with    the 


laws  of  the  United  States.  Amis  v.  Smith, 
16   Pet.   303,   304,   10   L.   Ed.   973. 

"If  the  act  of  the  state  legislature  as 
construed  by  its  highest  court  conflicis 
with  the  federal  constitution  or  with  any 
valid  act  of  congress,  it  is  the  duty  of 
the  circuit  court  and  of  this  court  to  so 
decide,  and  to  thus  enforce  the  provisions 
of  the  federal  constitution.  The  follow- 
ing are  some  of  the  numerous  cases  in 
which  this  principle  has  been  announced 
and  carried  into  effect:  Shelby  v.  Guy,  11 
Wheat.  361,  6  L.  Ed.  495;  Nesmith  v. 
Sheldon,  7  How.  812,  12  L.  Ed.  925;  Van 
Rensselaer  v.  Kearney,  11  How.  297,  13 
L.  Ed.  703;  Webster  v.  Cooper,  14  How. 
488.  14  L.  Ed.  510;  Leffingwell  v.  Warren, 
2  Black  599.  17  L-  Ed.  599;  Hagar  v.  Re- 
clamation District  No.  108,  111  U.  S.  701. 
28  L.  Ed.  569;  Detroit  v.  Osborne,  135  U. 
S.  492,  34  L.  Ed.  260."  Fallbrook  Irriga- 
tion Dist.  v.  Bradley,  164  U.  S.  112, 
154,  41  L.   Ed.   369. 

62.  Decisions  on  federal  questions. — 
Deposit  Bank  v.  Frankfort,  191  U.  S.  499, 
516,  48  L.  Ed.  276;  Crescent  City  Live 
Slock  Co.  V.  Butchers'  Union  Slaugnter- 
House  Co.,  120  U.  S.  141,  30  L.  Ed.  614; 
Sparf  V.  United  States.  156  U.  S.  51,  168, 
39  L.  Ed.  343;  The  J.  E.  Rumbell,  148 
TT.  S.  1.  37  L.  Ed.  345;  Fallbrook  Irriga- 
tion Dist.  V.  Bradley,  164  U.  S.  112.  150, 
41  L.  Ed.  369;  Ex  parte  Fisk,  113  U.  S. 
713,  720,  28  L.  Ed.  1117;  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93,  114,  48  L.  Ed. 
629. 

Upon  constitutional  questions,  neither 
decisions  of  state  courts  nor  rulings  of 
lower  courts  of  the  United  States  can 
relieve  the  federal  courts  from  the  dutj^ 
of  exercising  their  own  judgment.  Sparf 
V.  United  States.  156  U.  S.  51,  168.  39  L. 
Ed.  343,  citing  Liverpool,  etc.,  Steam  Co. 
7'.  Phenix  Ins.  Co.,  129  U.  S.  397,  32  L. 
Ed.  788;  Andrews  v.  Hovey.  124  LT.  S. 
604.  31  L.  Ed.  557;  The  J.  E.  Rumbell,  148 
U.   S.   1,   37   L.   Ed.    345. 
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(b)  Impainncni  of  Obligation  of  Contracts. — As  to  whether  federal  courts 
will  follow  the  decision  of  the  state  courts,  where  the  question  involved  arises 
under  the  contract  clause  of  the  United  States  Constitution,  see  the  title  Appeal 
AND  Error,  vol.  1,  pp.  715,  720. 

(c)  Denial  of  Due  Process  of  Law. — The  federal  courts  are  no  more  bound 
by  the  state  court's  construction  of  a  statute  when  the  question  is  whether  the 
statute  provided  for  the  notice  required  to  constitute  due  process  of  law,  than 
when  the  question  is  whether  the  statute  created  a  contract,  which  has  been 
impaired  by  a  subsequent  law  of  the  state.'^-^ 

(24)  Fraudulent  and  J'^oluntary  Conveyances. — In  controversies  arising  under 
a  state  statute  as  to  fraudulent  conveyances  involving,  as  they  do,  the  rights  of 
creditors  locally,  and  a  rule  of  property,  the  federal  courts  accept  and  follow 
the  conclusions  of  the  highest  judicial  tribunal  of  the  state  as  controlling.*^"* 

(25)  Interest  and  Usury — (a)  Interest. — State  statutes  regulating  the  rate 
of  interest  are  applicable  as  rules  of  decision  in  the   federal  courts,'^^   and  the 


63.  Denial  of  due  process  of  law. — Fall- 
brook  Irrigation  Dist.  v.  Bradley,  164 
U.  S.  112.  159.  41  L.  Ed.  369;  Scott  v. 
McNeal,  154  U.  S.  34,  45,  38  L.  Ed.  896; 
Huntington  v.  Attrill,  146  U.  S.  657,  36 
L.  Ed.  1123;  Mobile,  etc.,  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  486,  38  L.  Ed.  793.  See 
the  title  APPEAL  AND  ERROR,  vol. 
1,  pp.  664,  674.  And  see,  generally,  the 
title    DUE   PROCESS    OF    LAW. 

64,  Fraudulent  and  voluntary  convey- 
ances.— Schreyer  v.  Scott,  134  U.  S.  405, 
409,  33  L.  Ed.  955;  Peters  v.  Bain,  133  U. 
S.  670,  686,  33  L-  Ed.  696;  Lloyd  Z'..  Ful- 
ton, 91  U.  S.  479.  23  L.  Ed.  363;  Allen  v. 
Massey,  17  Wall.  351,  21  L.  Ed.  542; 
Bamberger  v.  Schoolfield,  160  U.  S.  149, 
159,  40  L.  Ed.  374;  Union  Bank  v.  Kansas 
City  Bank,  136  U.  S.  223,  233,  34  L.  Ed. 
341;  Crawford  v.  Neal,  144  U.  S.  585,  595, 
36  L.  Ed.  552;  Chandler  v.  Von  Roeder, 
24  How.  224,  225,  16  L.  Ed.  633;  Sumner 
V.  Hicks,  2  Black  532,  533,  17  L.  Ed.  355. 
See,  generally,  the  title  FRAUDULENT 
AND   VOLUNTARY    CONVEYANCES. 

In  determining  the  rules  applicable  to 
such  transactions  reference  should  be  had 
not  only  to  the  decisions  of  the  supreme 
court  of  the  United  States,  but  also  to 
those  of  the  courts  of  New  York,  where 
the  parties  lived  and  the  transactions  took 
place.  Schrever  v.  Scott,  134  U.  S.  405, 
409.   33    L.    Ed.    955. 

Necessity  for  change  of  possession  on 
sale  of  personalty. — Under  the  statute  of 
frauds  of  Missouri,  as  interpreted  by  the 
highest  court  of  that  state,  an  interpreta- 
tion which  the  supreme  court  of  the 
United  States  will  follow,  a  sale  of  house- 
hold furniture  in  a  house  occupied  jointly 
by  vendor  and  vendee,  both  using  the 
furniture  alike,  and  there  being  no  other 
change  of  possession  than  that  the 
vendor,  after  going  around  with  the 
vendee  and  looking  at  the  furniture  and 
agreeing  on  the  price,  turned  it  over  to 
the  vendee  and  executed  a  bill  of  sale 
before  a  notary,  both  parties  then,  after 
the  sale,  occupying  the  house  and  using 
the  furniture  exactly  as  before,  is  void 
as  against  the  vendor's  creditors.  Allen  v. 
Massey,   17  Wall.   351,   21   L.    Ed.   542. 


Burden  of  proof. — Where,  under  the 
state  laws,  the  burden  is  upon  the  at- 
tacking creditor,  but  where  the  fraudu- 
lent intent  on  the  grantor's  part  is  made 
out  and  the  circumstances  are  suspicious, 
the  purchaser  must  show  that  he  has  paid 
value,  and  if  he  does,  it  must  then  appear 
that  the  purchaser  had  notice  of  the 
fraud,  the  federal  court  accepts  the  con- 
struction given  the  state  statute  as  con- 
trolling. Crawford  v.  Neal,  144  U.  S.  585, 
595,   36   L.   Ed.   552. 

The  correctness  of  instructions  as  to 
fraudulent  conveyances  depends  neces- 
sarily upon  the  law  of  the  state  where 
the  transaction  took  place  as  interpreted 
and  construed  by  the  supreme  court  of 
that  state,  whose  rulings  in  this  regard 
will  be  followed  by  the  federal  courts. 
Bamberger  v.  Schoolfield,  160  U.  S.  149, 
159. _  40_  L.    Ed.   374. 

Liability  of  creditor  of  corporations  to 
whom  a  transfer  of  stock  is  made  to  other 
creditors — Question  of  general  law. — A 
railroad  corporation  which  owed  a  con- 
struction company  $70,000,  transferred  to 
it  $350,000  worth  of  its  stock  in  payment 
of  its  claim.  A  state  statute  provided 
that  the  stockholders  of  any  corporatiou 
should  be  liable  to  the  amount  of  the 
unpaid  installment  of  the  stock  owned  by 
them  or  transferred  by  them  for  the  pur- 
pose of  defrauding  creditors,  and  pro- 
vided that  the  execution  against  the  com- 
pany might  be  levied  upon  their  private 
property  to  that  extent.  The  highest 
court  of  the  state  had  held  that  a  creditor 
of  a  corporation  to  whom  the  corpora- 
tion had  transferred  its  stock  in  payment 
of  its  claim  for  less  than  its  face  value, 
was  liable  to  the  other  creditors  of  the 
corporation,  and  the  stock  was  not  to  be 
treated  as  fully  paid.  It  was  held  that 
the  question  was  one  of  general  law,  and 
the  decision  of  the  state  court  was  not 
binding  upon  the  federal  court,  especially 
as  the  decision  of  the  state  court  was  ren- 
dered after  the  stock  in  question  in  the 
federal  court  was  acouired.  Clark  v. 
Bever,  139  U.  S.  96,  35  L.  Ed.  88. 

65.  State  statutes  regulating  rate  of  in- 
terest.— Morley    v.    Lake    Shore,    etc.,    R. 
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construction   placed   upon   them   by  the   state   courts   is  binding   on   the    federal 
courts.*^*' 

(b)  Usury. — Federal  courts  in  dealing  with  a  question  of  usury  must  look  to 
the  laws  of  the  state  where  the  transaction  took  place,  and  follow  the  construc- 
tion put  upon  such  laws  by  the  state  courts.^' 

(26)  Into.vicating  Liquors. — \\here  a  state  \2.\\,^^  or  municipal  ordinance,*^^ 
in  reference  to  the  sale  of  liquor  has  been  held  to  be  within  the  legislative  power, 
so  far  as  the  state  constitution  is  concerned,  that  conclusion  is  binding  on  the 
federal  courts. 

(27)  Insurance — (a)  Construction  of  Insurance  Policy. — The  construction 
of  a  policy  of  insurance  is  one  of  general  rather  than  one  of  local  law,  and  the 
federal  courts  adopt  their  own  views  as  to  such  construction,  though  the  courts 
of  the  state  in  which  the  cause  of  action  arose  adopted  a  different  Vitw."'^ 

(b)  Construction  of  Statutes  Regulating  Insurance. — The  construction  placed 
by  the  highest  court  of  a  state  on  a  state  statute  regulating  foreign  insurance 
companies  doing  business  in  the  state,  is  binding  on  the  federal  courts."^ 

(28)  Judgments — (a)  Entry  Nunc  Pro  Tunc. — The  power  of  the  inferior 
court  of  a  state  to  make  an  order,  at  one  term,  as  of  another,  is  of  a  character  so 
peculiarly  local,  a  proceeding  so  necessarily  dependent  on  the  judgment  of  the 


Co.,  146  U.  S.  162,  36  L.  Ed.  925;  Ohio  v. 
Frank,  103  U.  S-  697,  26  L.  Ed.  531.  See, 
generally,    the    title    INTEREST. 

66.  Construction  of  statute  as  to  in- 
terest.— Morley  v.  Lake  Shore,  etc.,  R. 
Co..  146  U.  S.  162,  36  L.  Ed.  925;  Ohio  v. 
Frank,  103*  U.  S.  697,  26  L.  Ed.  531. 

A  state  statute  provided  that  the  rate 
of  interest  shall  be  6  per  cent,  but  that 
nothing  therein  shall  be  so  construed  as 
to  in  any  way  affect  any  contract  or  obli- 
gation made  before  the  passage  of  the 
act,  was  construed  by  the  highest  court 
of  the  state  as  not  including  judgments 
within  the  exception  although  the  judg- 
ment was  obtained  before  the  passage 
of  the  act,  and  although  the  act  reduced 
the  amount  of  interest.  It  was  held  that 
the  construction  of  the  statute  by  the 
state  court  was  binding  upon  the  federal 
court.  Morley  v.  Lake  Shore,  etc.,  R. 
Co.,  146  U.   S.   162,   36  L.   Ed.   925. 

A  decision  of  a  state  court  that  the  rate 
of  interest  stipulated  for  in  an  instru- 
ment is  the  same  after  as  before  ma- 
turity, although  the  legal  rate  except 
when  a  greater  rate  is  contracted  tor,  is 
less  than  the  rate  stipulated  for  in  the 
contract,  is  binding  on  the  federal  courts. 
Ohio  V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531. 

67.  Usury. — Missouri,  etc..  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  355,  43  L.  Ed. 
474,  citing  DeWolf  v.  Johnson,  10  Wheiit. 
367,  6  L.  Ed.  343;  Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  23  L.  Ed.  245.  Se-, 
generally,   the   title   USURY. 

68.  Statute  regulating  sale  of  liquor. — 
Giozza  7'.  Tiernan,  148  U.  S.  657,  661,  37 
L.    Ed.    599. 

69.  Ordinance  regulating  sale  of  liquor. 
— Crowlcv  V.  Christensen,  137  U.  S.  So, 
88,    34    L.'Ed.    620. 

70.  Construction  of  policy. — The  Barn- 
stable. 181  U.  S.  464,  470,  45  L.  Ed.  954; 
Washburn,    etc.,    Mfg.    Co.     v.      Reliance 


Marine  Ins.  Co.,  179  U.  S.  1,  15,  45  L.  Ed. 
49;  Liverpool,  etc.,  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  32  L.  Ed.  788; 
Carpenter  v.  Providence  Washington  Ins. 
Co.,  16  Pet.  495,  10  L.  Ed.  1044;  Railroad 
Co.  V.  National  Bank,  102  U.  S.  14,  30, 
26   L.    Ed.   61. 

In  Carpenter  v.  Providence  W^ashing- 
ton  Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044, 
the  court  said:  "The  questions  under  our 
consideration  are  questions  of  general 
commercial  law,  and  depend  upon  the  con- 
struction of  a  contract  of  insurance  which 
is  by  no  means  local  in  its  character,  or 
regulated  by  any  local  policy  or  customs. 
Whatever  respect,  therefore,  the  decisions 
of  state  tribunals  may  have  on  such  a 
subject,  and  they  certainly  are  entitled 
to  great  respect,  they  cannot  conclude  the 
judgment  of  this  court.  On  the  contrary, 
we  are  bound  to  interpret  this  instrument 
according  to  our  own  opinion  of  its  true 
intent  and  objects,  aided  by  all  the  lights 
which  can  be  obtained  from  all  external 
sources  whatsoever;  and  if  the  result  to 
which  we  have  arrived  differs  from  these 
learned  state  courts,  we  may  regret  it, 
but  it  cannot  be  permitted  to  alter  our 
judgment."  Railroad  Co.  v.  National 
Bank,   102  U.   S.   14,   30,   26   L.   Ed.   61. 

The  construction  of  a  policy  of  marine 
insurance  depends  on  questions  of  gen- 
eral commercial  law,  in  respect  of  which 
the  courts  of  the  United  States  are  at 
liberty  to  exercise  their  own  judgment 
and  are  not  bound  to  accept  the  state 
decisions  as  in  matters  of  purely  local 
law.  Washburn,  etc.,  Mfg.  Co.  v.  Re- 
liance Marine  Ins.  Co.,  179  U.  S.  1,  15, 
45  L-  Ed.  49.  See,  also,  The  Barnstable, 
181    U.    S.   464,   470,   45    L.    Ed.   954. 

71.  Construction  of  statutes  regulating 
insurance. — New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  389,  395,  44  L.  Ed. 
1116;  Noble  v.  Mitchell,  164  U.  S.  367, 
372,   41   L.    Ed.   472. 
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revising  tribunal,   that  the   judgment   of   the  same  is  considered  authority,   and 
the  federal  courts  conform  to  itJ^ 

(b)  Recording. — A  statute  of  a  state  as  to  the  recording  of  judgments  in  or- 
der to  perfect  the  lien,  does  not  apply  so  as  to  avoid  the  lien  of  an  unrecorded 
judgment  of  a  federal  court  rendered  before  the  passage  of  the  act  requiring  re- 
cording."^" 

(c)  Correction  or  Setting  Aside. — The  construction  of  the  statute  of  a  state 
by  the  highest  state  court,  and  its  decision  as  to  the  powers  of  the  state  courts 
to  correct  or  set  aside  its  own  judgments,  upon  application  within  reasonable  time, 
for  mistake,  irregularity,  or  fraud,  is  conclusive  upon  the  federal  courts^'* 

(d)  Interest  on  Judgment. — A  state  statute  "giving  interest  on  judgments  for 
damages,  in  certain  cases,"  applies  as  well  to  cases  depending  in  the  circuit  courts 
of  the  Union,  as  to  proceedings  in  similar  cases  in  the  state  courts.'^'^ 

(e)  Coiiiclusiven^ss — aa.  In  General. — The  effect  which  a  judgment  of  a 
state  court  has  as  res  adjudicata  when  so  pleaded  in  the  state  courts  and  no 
more,  is  to  be  given  to  it  when  pleaded  in  the  federal  courtsJ^ 

bb.  In  Ejectment. — The  effect  to  be  given  to  a  judgment  in  ejectment  is  de- 
pendent on  the  state  law  upon  the  subject.'^'''  Thus  where,  under  the  state  law, 
a  single  verdict  and  judgment  in  ejectment  is  not  conclusive  in  the  courts  of  the 
state,  it  is  not  conclusive  in  the  courts  of  the  United  StatesJ^  But  where  a  state 
statute  enacts  that  a  judgment  in  ejectment — provided  the  action  be  brought  in  a 
form  which  gives  precision  to  the  parties  and  land  claimed — shall  be  a  bar  to 
any  other  action  between  the  same  parties  on  the  same  subject  matter,  is  a  rule 


72.  Entry  nunc  pro  tunc. — Bank  v.  Dud- 
ley, 2   Pet.  492,  7  L.   Ed.  496. 

73.  Recording. — Massingill  v.  Downs, 
7  How.  760,   12   L.   Ed.   903. 

Where  a  judgment  was  obtained  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Mississippi  in  1839,  and  in  1841 
the  state  of  Mississippi  passed  a  law,  re- 
quiring judgments  to  be  recorded  in  a 
particular  way,  in  order  to  make  them  a 
lien  upon  property,  this  statute  did  not 
abrogate  the  lien  which  had  been  ac- 
quired under  the  judgment  of  1839,  al- 
though the  latter  had  not  been  recorded 
in  the  manner  required  by  the  statute. 
Massingill  v.  Downs,  7  How.  760,  12  L. 
Ed.   903. 

74.  Construction  of  state  statutes  as  to 
power  of  state  courts. — Garrison  v.  New 
York  City,  21  Wall.  196,  203,  22  L  Ed. 
612. 

75.  Interest  on  judgment. — Sneed  v. 
Wister.   8   Wheat.   690,   5   L.    Ed.   717. 

76.  Conclusiveness — In  general. — Union, 
etc..  Bank  v.  Memphis,  189  U.  S.  71,  75, 
47  L.  Ed.  713,  citing  Cooper  v.  Newell, 
173  U.  S.  555,  43  L-  Ed.  808;  Metcalf  v. 
Watertown,  153  U.  S.  671,  38  L.  Ed.  861; 
Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry 
Co.,  108  U.  S.  18,  27  L.  Ed.  636;  Gunter 
V.  Atlantic,  etc.,  R.  Co.,  200  U.  S.  273, 
291,  50  L.   Ed.  477. 

"As  the  judgment  relied  on  as  res  ju- 
dicata was  not  so  regarded  in  Shelby 
County  V.  Union,  etc..  Bank,  161  U.  S. 
149,  40  L.  Ed.  650,  it  could  not  be  prop- 
erly so  regarded  in  the  present  case;  but, 
apart  from  that,  it  is  enough  that  in  Ten- 
nessee the  doctrine  of  res  judicata  is  not 
applicable  to  taxes  for  years  other  than 
those  under  consideration  in  the  particular 
case,  inasmuch  as  what  effect  a  judgment 
4  U  S  Knc— 69 


of  a  state  court  shall  have  as  res  judicata 
is  a  question  of  state  or  local  law,  and  the 
taxes  involved  in  this  suit  are  taxes  for 
years  other  than  those  involved  in  the 
prior  adjudication."  Union,  etc..  Bank  v. 
Memphis,  189  U.  S.  71,  75,  47  L.  Ed.  713; 
Phcenix  Fire,  etc.,  Ins.  Co.  v.  Tennessee, 
161    U.    S.    174,    40   L.    Ed.    660. 

77.  Governed  by  state  law. — Gibson  v. 
Lyon,  115  U.  S.  439,  445,  29  L.  Ed.  440; 
Blanchard  v.  Brown,  3  Wall.  245,  249,  18 
L.    Ed.    69. 

Whatever  is  conclusive  of  the  title  to 
land  in  the  courts  of  a  state  is  equally 
conclusive  in  the  federal  courts;  that  it 
is,  in  fact,  a  rule  of  property.  Blanchard 
V.  Brown,  3  Wall.  245,  249,  18  L.   Ed.  69. 

78.  Where  judgment  not  conclusive  un- 
der state  practice. — Barber  v.  Pittsburg, 
etc.,  R.  Co.,  166  U.  S.  83,  98,  41  L.  Ed. 
925;  Equator  Co.  v.  Hall,  106  U.  S.  86,  27 
L.  Ed.  114;  Britton  v.  Thornton,  112  U. 
S.  526,  28  L.  Ed.  816;  Gibson  v.  Lyon, 
115  U.-  S.  439,  29  L.  Ed.  440;  Smale  v. 
Mitchell,  143  U.  S.  99,  36  L.  Ed.  90.  See, 
generally,  the  titles  EJECTMENT; 
RES  ADJUDICATA.  And  see  post, 
"New  Trials  in  Ejectment,"  VII,  K,  3,  j, 
(15),   (b). 

"The  decision  of  the  supreme  court  of 
Pennsylvania,  in  the  former  action  of 
ejectment,  is  certainly  not  conclusive  as 
an  adjudication  of  the  rights  of  the  par- 
ties, inasmuch  as  a  single  verdict  and 
judgment  in  ejectment,  not  being  con- 
clusive under  the  laws  and  in  the  courts 
of  the  state,  is  not  conclusive  in  the  courts 
of  the  United  States,  and  is  no  bar  to  a 
second  action  of  ejectment."  Barber  z'. 
Pittsburg,  etc.,  R.  Co.,  166  U.  S.  83,  99, 
41   L.   Ed.   925. 
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of  property  as  well  as  of  practice,  and  being  conclusive  on  title  in  the  courts  of 
the  state,  is  conclusive,  also,  in  those  of  the  Union."^  And  federal  courts  are 
bound  by  a  state  statute  providing  that  two  concurring  verdicts  and  judgments  in 
a  common-law  ejectment  between  the  same  parties  upon  the  same  bill,  concluded 
the  right,  as  such  statute  established  a  rule  of  property. ^^ 

cc.  Collateral  Attack. — A  state  court  has  the  right  to  place  its  own  construc- 
.tion  upon  it  own  judgments,  and  where  it  holds  that  a  judgment  is  not  void  and 
that  it  cannot  be  attacked  collaterally,  the  supreme  court  of  the  United  States 
ought  to  follow  that  determination.*^ 

(f)  Lien. — The  lien  of  judgments  and  decrees  in  the  federal  courts  arises  out 
of  the  adoption  of  the  state  laws  upon  that  subject,  and  may  be  considered  as  a 
rule  of  property  under  the  thirty-fourth  section  of  the  judiciary  act.*^    Indeed 


79.  State  statute  making  judgment  con- 
clusive.—Miles  ?>.  Caldwell,  2  Wall.  35,  17 
L.  Ed.  755.  See,  also,  Sturdy  v.  Jackaway, 
4   Wall.   174,   18    L.    Ed.   387. 

80.  Two  judgments  conclusive. — Britton 
V.  Thornton,  112  U.  S.  526,  28  L.  Ed.  816; 
Blanchard  v.  Brown,  3  Wall.  245,  18  L.  Ed. 
69.  See,  also,  Hogan  v.  Kurtz,  94  U.  S. 
773,  775,  24  L.  Ed.  317. 

81.  Collateral  attack. — Hibben  v.  Smith, 
191  U.  S.  310,  384,  48  L.  Ed.  195;  New- 
port Light  Co.  V.  Newport,  151  U.  S.  527, 
38   L.   Ed.   259. 

Thus,  whether  a  judgment  upon  an  aS' 
sessment  for  improvements  wnere  iwo 
members  of  a  general  board  created  by 
statute  for  the  purpose  of  making  it,  had 
some  interest  in  some  of  the  property 
subject  to  the  assessment,  was  a  void  or 
voidable  judgment,  is  a  proper  question 
for  the  state  court  to  decide.  Hibben  v. 
Smith,  191  U.  S.  310,  384,  48  L.  Ed.  195. 

82.  Lien  of  judgment. — Williams  v.  Ben- 
edict, 8  How.  107,  111,  12  L.  Ed.  1007; 
Union  Bank  v.  Jolly,  18  How.  503,  521,  15 
L.  Ed.  472;  Ward  v.  Chamberlain,  2  Black 
430,  440,  17  L.  Ed.  319;  Cooke  v.  Avery, 
147  U.  S.  375,  387,  37  L  Ed.  209;  Clements 
V.  Berry,  11  How.  398,  411,  13  L.  Ed.  745; 
United  States  v.  Morrison,  4  Pet.  124,  7  L. 
Ed.  804;  Ralston  v.  Bell,  2  Dall.  158,  1  L. 
Ed.  330;  Brown  z>.  Pierce,  7  Wall.  205,  217, 
19  L.  Ed.  134;  Baker  v.  Morton,  12  Wall. 
150,  20  L.  Ed.  262;  Massingill  v.  Downs,  7 
How.  760,  765,  12  L.  Ed.  903. 

Judgments  were  not  liens  at  common 
law,  but  several  of  the  states  had  passed 
laws  to  that  effect  before  the  judicial  sys- 
tem of  the  United  States  was  organized, 
and  the  decisions  of  this  court  have  es- 
tablished the  doctrine  that  congress,  in 
adopting  the  processes  of  the  states,  also 
adopted  the  modes  of  process  prevailing 
at  that  date  in  the  courts  of  the  several 
states,  in  respect  to  the  lien  of  judgments 
within  the  limits  of  their  respective  juris- 
diction. Brown  v.  Pierce,  7  Wall.  205,  217, 
19  L.  Ed.  134;  Williams  v.  Benedict,  8 
How.  107,  111,  12  L.  Ed.  1007;  Ward  v. 
Chamberlain,  2  Black  430,  438,  17  L.  Ed. 
319;  Bayard  v.  Lombard,  9  How.  530,  13 
L.  Ed.  245;  Riggs  v.  Johnson  County,  6 
Wall.  166,  18  L.   Ed.  768. 

"Repeated  decisions  of  this  court  also 
have  established  the  doctrine,  that  the 
lien  of  judgments  and  decrees  in  the  fed- 


eral courts  arise  out  of  the  adoption  of 
the  state  laws  upon  that  subject,  and  that 
the  lien  may  be  considered  as  a  rule  of 
property  under  the  34th  section  of  the 
judiciary  act  (of  Sept.  24,  1789,  ch.  20,  1 
Stat,  at  L.  73).  Clements  v.  Berry,  11 
How.  398,  411,  13  L.  Ed.  745;  United  States 
V.  Morrison,  4  Pet.  124,  7  L.  Ed.  804;  Ral- 
ston V.  Bell,  2  Dall.  158,  1  L.  Ed.  330." 
Ward  V.  Chamberlain,  2  Black  430,  17  L. 
Ed.  319. 

The  process  act  of  1828,  passed  by  con- 
gress, refers  to  state  laws  for  the  creation 
and  effect  of  liens;  but  the  preparatory 
steps  by  which  they  are  created  depend 
upon  the  rules  adopted  by  the  United 
States  courts.  Clements  v.  Berry,  11  How. 
398,  13  L  Ed.  745. 

Judgment    against    decedent's    estate. — 

The  effect  of  the  judgment,  its  lien  or 
other  operation  upon  the  assets  of  the  de- 
ceased, must  be  absolutely  controlled  by 
the  local  law;  otherwise  the  conflict  of  ju- 
risdictions would  be  irreconcilable  and 
disastrous.  And  such,  it  is  believed,  is 
the  well  established  doctrine  of  this  and 
all  other  courts.  Union  Bank  v.  Jolly,  18 
How.  503,  521,  15  L  Ed.  472.  See,  gen- 
erally, the  title  EXECUTORS  AND  AD- 
MINISTRATORS. 

"In  those  states  where  the  judgment  on 
the  execution  of  a  state  court  creates  a 
Hen  only  within  the  county  in  which  the 
judgment  is  entered,  it  has  not  been 
doubted  that  a  similar  proceeding  in  the  cir- 
cuit court  of  the  United  States  would  create 
a  lien  to  the  extent  of  its  jurisdiction.  This 
has  been  the  practical  construction  of  the 
power  of  the  courts  of  the  United  States, 
whether  the  lien  was  held  to  be  created 
by  the  issuing  of  process  or  by  express 
statute.  Any  other  construction  would 
materially  affect,  and  in  some  degree  sub- 
vert, the  judicial  power  of  the  Union.  It 
would  place  suitors  in  the  state  courts  in 
a  much  better  condition  than  in  the  fed- 
eral courts."  Massingill  v.  Downs,  7  How. 
760,  765,  12  L.   Ed.   903. 

The  process,  both  mesne  and  final,  in 
the  district  and  circuit  courts  of  the  United 
States,  being  conformed  to  those  of  the 
different  states  in  which  they  have  juris- 
diction, the  lien  of  judgments  on  property 
within  the  limits  of  that  jurisdiction  de- 
pends,   also,    upon    the    state    law,    where 
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this  effect  is  expressly  given  to  judgments  of  the  United  States  courts  by  an  act  of 
congress. ^^ 

(g)  Operation  as  Conveyance. — A  statute  providing  that  when  any  judg- 
ment or  decree  shall  be  rendered  for  a  conveyance  in  any  court  of  the  state, 
which  is  not  complied  with  within  the  time  fixed  in  the  judgment,  the  judgment 
or  decree  shall  operate  as  a  conveyance,  applies  to  a  judgment  of  the  circuit  court 
of  the  United  States  respecting  real  estate. ^^ 

(29)  Judicial  Sales. — The  title  to  the  property  sold  under  judicial  process  of 
a  federal  court  is  not  warranted  by  the  party  obtaining  the  judgment  of  the 
court  and  any  different  rule  prevailing  on  this  subject  in  any  state  by  statute 
cannot  change  the  position  of  the  United  States  with  respect  to  judicial  sales  in 
proceedings  instituted  by  them.^^ 

(30)  Juries. — A  decision  of  the  highest  court  of  a  state  that  a  statute  of  a 
state  providing  a  method  of  selecting  jurors  is  not  in  conflict  with  the  constitu- 
tion of  the  state  is  binding  upon  the  federal  courts. ^^ 

(31)  Limitation  of  Actions  and  Adverse  Possession — (a)  Effect  of  State 
Statutes  on  Proceediitgs  in  Federal  Court — aa.  In  Absence  of  Limitations  Pro- 
vided by  Act  of  Congress — (aa)  In  General. — No  laws  of  the  several  states 
have  been  more  steadfastly  or  more  often  recognized,  from  the  beginning,  as 
rules  of  decision  in  the  courts  of  the  United  States,  than  statutes  of  limitations 


congress  has  not  legislated  on  the  subject. 
Williams  v.  Benedict,  8  How.  107,  111,  12 
L.  Ed.  1007. 

In  1831,  there  was  no  statute  in  Mary- 
land which  declared  a  judgment  to  be  a 
lien  on  real  estate,  before  execution  issued 
and  levied,  but  by  an  act  of  parliament  of 
5th  Geo.  II,  c.  7,  lands  in  the  colonies 
were  subject  to  execution  as  chattels  in 
favor  of  British  merchants,  and  this  stat- 
ute had  been  adopted  in  the  Maryland 
practice  and  construed  to  apply  to  all 
judgment  creditors.  It  was  held  that  the 
statute  and  its  construction  were  binding 
upon  the  federal  courts  as  a  rule  of  deci- 
sion. Tayloe  v.  Thomson,  5  Pet.  358,  8 
L.  Ed.  154. 

Lien  of  judgments  in  admiralty. — See 
the  title  ADMIRALTY,  vol.  1,  p.  178. 

83.  Act  of  congress  giving  United  States 
judgments  same  effect  as  judgments  of 
state  courts. — Cooke  v.  Avery,  147  U.  S. 
375,  387,  37  L.  Ed.  209. 

"There  was  no  law  of  congress,  how- 
ever, prior  to  August  1,  1888,  which  ex- 
pressly gave  a  lien  to  the  judgments  of 
the  courts  of  the  United  States  or  regu- 
lated the  same,  but  on  that  day  an  act 
was  approved,  which  made  such  judgments 
liens  on  property  throughout  the  state  in 
which  the  federal  courts  sat,  in  the  same 
manner  and  to  the  same  extent  and  under 
the  same  conditions  only  as  if  rendered  by 
the  state  courts."  25  Stat.  357,  c.  729. 
Cooke  V.  Avery,  147  U.  S.  375,  387,  37  L. 
Ed.   209. 

By  §  967,  taken  from  the  fourth  section 
of  the  act  of  July  4,  1840  (5  Stat.  392,  393, 
c.  43),  the  judgments  and  decrees  rendered 
in  a  circuit  or  district  court  within  any 
state  cease  to  be  liens  on  real  estate  in 
the  same  manner  and  at  like  periods  as 
the  judgments  and  decrees  of  the  courts  of 
such  state  cease  by  law  to  be  liens 
thereon.  Cooke  v.  Avery,  147  U.  S.  375, 
387,  37  L.   Ed.  209. 


"Under  this  legislation,  judgments  re- 
covered in  the  federal  courts  were  un- 
doubtedly liens  in  all  cases  where  they 
were  such  by  the  laws  of  the  states. 
Baker  v.  Morton,  12  Wall.  150,  158,  20  L. 
Ed.  262;  Ward  v.  Chamberlain,  2  Black 
430,  17  L.  Ed.  319;  Massingill  v.  Downs,  7 
How.  760,  12  L.  Ed.  903.  But  no  right  in 
the  states  to  regulate  the  operation  of 
federal  judgments  was  thereby  recognized, 
and  the  lien  of  such  judgments  depended 
upon  the  acts  of  congress  and  the  rules  of 
the  federal  courts."  Cooke  v.  Avery,  147 
U.  S.  375,  387,  37  L.  Ed.  209. 

84.  Operation  of  judgment  directing 
conveyance  as  a  conveyance. — Langdon  v. 
Sherwood,  124  U.  S.  74,  31  L.  Ed.  344 
(construing  §  429  of  the  Nebraska  Code  of 
Civil   Procedure). 

85.  Judicial  sales — No  warranty. — ■ 
Waples  V.  United  States,  110  U.  S.  630, 
633,  28  L.  Ed.  272. 

86.  Juries. — Brown  v.  New  Jersey,  175 
U.  S.  172,  44  L.  Ed.  119,  reaffirmed  in  Day 
V.  Conley,  179  U.  S.  679,  45  L.  Ed.  383; 
Huber  v.  Jennings-Heywood  Oil  Svndi- 
cate,  201  U.  S.  641,  50  L.  Ed.  901;  Clifford 
V.  Reumpler,  177  U.  S.  693.  44  L.  Ed.  945; 
Clifford  V.  Ruempler,  175  U.  S.  723,  44  L. 
Ed.  337;  Bissert  v.  Hagan,  183  U.  S.  694, 
46  L.  Ed.  393;  Dobbs  v.  Kansas,  184  U.  S. 
697,  51  L.  Ed.  764;  Hall  v.  Johnson,  186  U. 
S.  480,  46  L.  Ed.  1259.  See,  generally,  the 
title  JURY. 

"That  the  statutory  provisions  for  a 
struck  jury  are  not  in  conflict  with  the 
constitution  of  New  Jersey  is  for  this 
court  foreclosed  by  the  decision  of  the 
highest  court  of  the  state."  Brown  v. 
New  Jersey,  175  U.  S.  172,  174,  44  L.  Ed. 
119. 

The  number  of  jurors  of  which  the 
panel  should  consist  is  not  governed  by 
state  laws.  United  States  v.  The  Insur- 
gents, 2  Dall.  335,  1  L.  Ed.  404. 
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of  actions,  real  and  personal,  as  enacted  by  the  legislature  of  a  state,  and  it  is 
well  settled  that  in  the  absence  of  any  act  of  congress  fixing  a  limitation,  the  state 
statute  of  limitation  governs  in  proceedings  in  the   federal  courts.*'^ 

(bb)  Actions  for  Recovery  of  Real  Estate. — State  statutes  of  limitations  with 
respect  to  the  time  within  which  an  action  for  the  recovery  of  real  estate  may  be 
brought  are  binding  on  such  actions  brought  in  the  federal  courts  of  that  state.^^ 

(cc)  Enforcement  of  Judgments. — The  act  of  a  state  legislature  limiting 
actions  and  executions  on  judgments  rendered  in  the  state  courts,  is  applicable  to 
judgments  obtained  in  the  courts  of  the  United  States.^^ 

(dd)  Sioits  to  Enforce  Statutory  Liability  of  Stockholders — aaa.  In  General. 
— Suits,  either  at  law  or  in  equity,  in  the  circuit  court,  by  creditors  of  a  corpora- 
tion, to  enforce  the  liability  of  stockholders  under  a  state  statute,  are  governed  by 
the  statute  of  limitations  of  the  state. ^"^ 

bbb.    Stockholders  in  National  Banks. — An  action  to  enforce  the  statutory  li- 


87.  Effect  of  state  statute  of  limitations 
in  federal  courts. — Balkam  v.  Woodstock 
Iron  Co.,  154  U.  S.  177,  187,  38  L.  Ed.  953; 
Higginson  v.  Mein,  4  Cranch  415,  2  L.  Ed. 
664;  Shelby  v.  Guy,  11  Wheat.  361,  6  L. 
Ed.  495;  Bell  v.  Morrison,  1  Pet.  351,  7  L. 
Ed.  174;  Henderson  v.  Griffin,  5  Pet.  151,  8 
L.  Ed.  79;  Green  v.  Neal,  6  Pet.  291,  8  L. 
Ed.  402;  McElmoyle  v.  Cohen,  13  Pet.  312, 
10  L.  Ed.  177;  Harpending  v.  Dutch 
Church,  16  Pet.  455,  10  L.  Ed.  1029,  Lef- 
fingwell  V.  Warren,  2  Black  599,  17  L.  Ed. 
599;  Sohn  v.  Waterson,  17  Wall.  596,  21  L. 
Ed.  737;  Tioga  Railroad  v.  Blossburg,  etc., 
Railroad,  20  Wall.  137,  22  L.  Ed.  331; 
Kibbe  v.  Ditto,  93  U.  S.  674,  23  L.  Ed. 
1005;  Davie  v.  Briggs,  97  U.  S.  628,  24  L. 
Ed.  1086^  Amy  v.  Dubuque,  98  U.  S.  470, 
25  L.  Ed.  228;  Mills  v.  Scott,  99  U.  S.  25, 
25  L.  Ed.  294;  Moores  v.  National  Bank, 
104  U.  S.  625.  26  L.  Ed.  870;  Michigan 
Ins.  Bank  v.  Eldred,  130  U.  S.  693,  32  L. 
Ed.  1080;  Penfield  v.  Chesapeake,  etc.,  R. 
Co.,  134  U.  S.  351,  33  L.  Ed.  940;  Barney 
V.  Oelrichs,  138  U.  S.  529,  34  L.  Ed.  1037; 
Morgan  v.  Hamlet,  113  U.  S.  449,  28  L. 
Ed.  1043;  Lawrence  v.  Nelson,  143  U.  S. 
215,  224,  36  L-  Ed.  130;  McCluny  v.  Silli- 
man,  3  Pet.  270,  7  L.  Ed.  676;  Bank  v. 
Dalton,  9  How.  522,  527,  13  L.  Ed.  242; 
Dulles  V.  Jones,  9  How.  530,  13  L.  Ed.  245; 
Sanger  v.  Nightingale,  122  U.  S.  176,  185, 
30  L.  Ed.  1105;  Bauserman  v.  Blunt,  147 
U.  S.  647,  37  L.  Ed.  316;  Metcalf  v.  Water- 
town,  153  U.  S.  671,  38  L.  Ed.  861;  Camp- 
bell V  Haverhill,  155  U.  S.  610,  614,  39  L. 
Ed.  280;  Boone  County  v.  Burlington,  etc., 
R.  Co.,  139  U.  S.  684.  35  L.  Ed.  319;  Terry 
V.  Tubman,  92  U.  S.  156,  23  L.  Ed.  537; 
Carrol  v.  Green,  92  U.  S.  509,  23  L.  Ed. 
738;  Terry  v.  Anderson,  95  U.  S.  628,  24  L. 
Ed.  365;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747,  756,  30  L.  Ed.  825;  Murray 
V.  Baker,  3  Wheat.  541,  4  L.  Ed.  454;  Ross 
V.  Duval,  13  Pet.  45,  10  L.  Ed.  51;  Pease  v. 
Peck,  18  How.  595,  15  L.  Ed.  518;  Security 
Trust  Co.  V.  Black  River  Nat.  Bank,  187 
U.  S.  211,  227,  47  L.  Ed.  147;  Harrison  v. 
Myer,  92  U.  S.  HI,  116,  23  L.  Ed.  606; 
Barrett  v.  Holmes,  102  U.  S.  651,  655,  26 
L.  Ed.  291;  McClaine  v.  Rankin,  197  U.  S. 
154,  49  L.  Ed.  702;   Bacon  v.  Howard,  20 


How.  22,  15  L.  Ed.  811;  Hanger  v.  Abbott, 
6  Wall.  532,  18  L-  Ed.  939;  United  States 
Bank  v.  Daniel,  12  Pet.  32,  9  L.  Ed.  989; 
Great  Western  Tel.  Co.  v.  Purdy,  162  U. 
S.  329,  339,  40  L.  Ed.  986;  Dibble  v.  Bel- 
lingham  Bay  Land  Co.,  163  U.  S.  63,  41 
L.  Ed.  72. 

Acts  of  limitation  are  of  daily  cogni- 
zance in  the  courts  of  the  United  States; 
and  in  fixing  the  rights  of  parties,  they 
must  be  regarded  as  well  in  the  federal 
as  in  the  state  courts.  Ross  v.  Duval,  13 
Pet.  45,  10  L.  Ed.  51. 

The  courts  of  the  United  States,  in  the 
absence  of  legislation  upon  the  subject  by 
congress,  recognize  the  statutes  of  limi- 
tations of  the  several  states,  and  give  them 
the  same  construction  and  effect  which 
are  given  bv  the  local  tribunals.  They 
are  a  rule  of  decision  under  the  34th  sec- 
tion of  the  judicial  act  of  1789.  Leffing- 
well  V.  Warren,  2  Black  599,  603,  17  L. 
Ed.  599. 

88.  Actions  for  recovery  of  real  estate. 
— Patton  V.  Easton,  1  Wheat.  476,  4  L.  Ed. 
139;  Powell  v.  Harman,  2  Pet.  241,  7  L. 
Ed.  411;  Green  v.  Neal,  6  Pet.  291,  8  L. 
Ed.  402;  Leffingwell  v.  Warren,  2  Black 
599,  17  L.  Ed.  599;  Balkam  v.  Woodstock 
Iron  Co.,  154  U.  S.  177,  188,  38  L.  Ed.  953; 
Dibble  v.  Bellingham  Bay  Land  Co.,  163 
U.  S.  63,  41  L.  Ed.  72. 

89.  Enforcement  of  judgments. — Ross  v. 
Duval,  13  Pet.  45,  10  L.  Ed.  51. 

The  act  of  the  legislature  of  Virginia, 
of  1792,  to  regulate  proceedings  on  judg- 
ments, is  substantially  and  technically  a 
limitation  on  judgments;  and  is  not,  there- 
fore, an  act  to  regulate  process;  it  is  a 
limitation  law,  and  is  a  rule  of  property; 
and  under  the  34th  section  of  the  judiciary 
act,  is  a  rule  of  decision  for  the  courts  of 
the  United  States.  Ross  v.  Duval,  13  Pet. 
45,  10  L.  Ed.  51. 

90.  Suits  to  enforce  statutory  liability  of 
stockholders — In  general. — Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  S.  747,  756,  30 
L.  Ed.  825;  Terry  v.  Tubman,  92  U.  S. 
156,  23  L.  Ed.  537;  Carrol  V.  Green,  92  U. 
S.  509,  23  L.  Ed.  738;  Terry  v.  Anderson, 
95  U.  S.  628,  24  L.  Ed.  365. 
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ability  of  a  stockholder  in  a  national  bank  is  governed  by  the  statute  of  limita- 
tions of  the  state,  congress  having  fixed  no  limitation  in  regard  thereto. ^^ 

(ee)  Suits  for  Infringement  of  Patents. — In  the  absence  of  any  legislation 
by  congress  with  respect  thereto,  suits  in  the  federal  courts  for  the  infringement 
of  patents  are  governed  by  the  state  statute  of  limitations. ^^ 

(ff)  Claims  against  Decedents'  Estates. — Where,  under  the  state  law,  a  suit 
against  an  administrator  of  an  estate  cannot  be  brought  in  the  courts  of  that 
state,  after  the  expiration  of  the  period  limited  by  the  order  of  the  probate 
court,  in  which  creditors  may  present  claims  against  the  deceased  for  examina- 
tion and  allowance,  and  after  an  allowance  of  the  administrator's  final  account, 
and  a  final  decree  of  distribution,  such  suit  cannot  be  maintained  in  a  federal 
court  by  a  nonresident  owner  of  a  claim  against  the  estate  of  a  decedent. ^^ 

{gg)  Actions  by  United  States. — The  United  States,  whether  named  in  a  state 
statute  of  limitations  or  not,  is  not  bound  thereby;  and  when  it  sues  in  one  of 
its  own  courts,  such  a  statute  is  not  within  the  provisions  of  the  judiciary  act  of 
1789,  which  declare  that  the  laws  of  the  states,  in  trials  at  common  law,  shall  be 
regarded  as  rules  of  decision  in  the  courts  of  the  United  States  in  cases  where 
they  apply.^'* 

bb.  Bxclusiveness  of  Limitations  Provided  by  Act  of  Congress — (aa)  In 
General. — Where  congress  has  legislated  upon  the  question  of  the  limitation  of 
actions,  such  legislation,  of  course,  is  exclusive  of  the  laws  of  the  several  states.^^ 

(bb)  Action  for  Recovery  Back  of  Duties. — An  action  to  recover  back  duties 
illegally  exacted  by  the  collector  is  governed  by  the  statute  of  limitations  fixed  by 
the  act  of  congress,  and  not  by  the  limitation  laws  of  the  state  in  which  the  suit  is 
brought.^^ 

(b)  Effect  of  State  Decisions  Construing  Statute  of  Limitations — aa.  In 
General. — The  construction  placed  upon  a  state  statute  of  limitations  by  the 
highest  court  of  the  state  is  binding  on  the  federal  courts. ^'^ 

91.  Actions  to  enforce  statutory  liabil-  Ed.  147;  Security  Trust  Co.  v.  Dent,  187 
ity  of  shareholder  in  national  bank.— Mc-       U.  S.  237,  47  L.  Ed.  158. 

Claine  v.  Rankin,  197  U.  S.  154,  49  L.  Ed.  94.  Actions    by    United    States.— United 

702.      See,    generally,     the     title     BANKS  States   v.   Thompson,   98   U.   S.   486,   25   L. 

AND  BANKING,  vol.  3,  p.  1.  Ed.  194. 

92.  Suits  for  infringement  of  patents.^  95.  Exclusiveness  of  limitation  provided 
Campbell  v.  Haverhill,  155  U.  S.  610,  611,  by  act  of  congress. — Arnson  v.  Murphy, 
39  L.  Ed.  280.  See,  generally,  the  title  109  U.  S.  238,  27  L.  Ed.  920;  Goldenberg 
PATENTS.  V.   Murphy,   108   U.   S.   162,  27   L.   Ed.   686; 

93.  Claims  against  decedents'  estates. —  United  States  v.  Snyder,  149  U.  S.  210,  37 
Security   Trust    Co.    v.    Black    River    Nat.  L.  Ed.  705. 

Bank,  187  U.   S.  211,  230,  47   L.   Ed.   147;  96.  Recovery  back  of  duties.— Arnson  v. 

Security  Trust  Co.  v.  Dent,  187  U.  S.  237,  Murphy,    109    U.    S.    238,    27    L.    Ed.    920; 

47    L.    Ed.    158.      See,    generally,   the    title  Goldenberg  v.  Murphy,  108  U.  S.  162,  27  L. 

EXECUTORS      AND      ADMINISTRA-  Ed.  686. 

TORS.  97.  Construction  of  statutes  of  limita- 
A  foreign  creditor  who  delays  proceed-  tions — In  general. — Sanger  v.  Nightingale, 
ings  in  the  federal  court  until  after  the  122  U.  S.  176.  185,  30  L.  Ed.  110,5;  Balkam 
time  fixed  by  the  order  of  the  probate  v.  Woodstock  Iron  Co.,  154  U.  S.  177,  189, 
court  for  the  presentment  of  claims  had  38  L-  Ed.  953;  Patton  v.  Easton,  1  Wheat, 
expired  and  after  the  final  distribution  of  476,  4  L-  Ed.  139;  Powell  v.  Harman,  2 
the  estate  had  been  effected,  and  after  the  Pet.  241,  7  L-  Ed.  411;  Campbell  v.  Haver- 
final  account  of  the  administrator  had  hill.  155  U.  S.  6l0,  615,  39  L.  Ed.  280;  Mc- 
been  allowed  and  his  office  had  become  Claine  v.  Rankin,  197  U.  S.  154,  49  L.  Ed. 
functus  officio,  and  after  all  claims  of  lo-  702;  Metcalf  v.  Watertown,  153  U.  S.  671, 
cal  creditors  had  thus  been  precluded,  673,  38  L.  Ed.  861;  Fairfield  v.  County  of 
cannot  use  the  federal  process  to  devolve  Gallatin,  100  U.  S.  47,  25  L.  Ed.  544; 
a  new  responsibility  upon  the  person  who  Moores  v.  National  Bank,  104  U.  S.  625, 
had  acted  as  administrator,  and  to  inter-  629,  26  L.  Ed.  870;  Pease  v.  Peck,  18  How. 
fere  with  the  rights  of  other  parties,  cred-  595,  15  L.  Ed.  518;  Levy  v.  Stewart,  11 
itors  or  distributees,  which  had  become  Wall.  244,  20  L.  Ed.  86;  Union  Bank  v. 
vested  under  the  regular  and  orderly  ad-  Kansas  City  Bank,  136  U.  S.  223,  34  L. 
ministration  of  the  estate  under  the  laws  Ed.  341.  Bauserman  v.  Blunt,  147  U.  S. 
of  the  state.  Security  Trust  Co.  v.  Black  647,  652,  37  L.  Ed.  316;  Higginson  v.  Mein, 
River  Nat.  Bank,  187  U.  S.  211,  230,  47  L.  4  Cranch  415,  2  h-  Ed.  664;  Shelby  v.  Guy, 
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bb.  Decisions  as  to  When  Statute  Applies. — Decisions  of  the  ntghest  court  of 
a  state  as  to  when  the  state  statutes  of  Hmitations  is  appHcable  are  binding  on  the 
federal  courts. ^^ 

cc.  Decisions  as  to  When  Statute  Begins  to  Run. — A  decision  of  the  highest 
court  of  a  state  as  to  when  the  bar  of  the  statute  of  hmitations,  under  the  laws 
and  decisions  of  the  state  begins  to  be  operative  or  when  the  cause  of  action  ac- 
crues, is  binding  on  the  federal  courts.^ 

dd.  Decisions  as  to  Who  May  Raise  Defense. — Where  the  highest  court  of 
a  state  construing  the  statutes  of  limitations  of  the  state,  decides  that  a  foreign 
corporation  cannot  avail  itself  of  them,  and  this,  notwithstanding  such  corpora- 
tion was  the  lessee  of  a  railroad  in  the  state,  and  had  property  within  the  state, 
and  a  managing  agent  residing  and  keeping  an  office  of  the  company,  these  de- 
cisions, upon  the  construction  of  the  statutes,  are  binding  upon  the  federal  courts, 
whatever  they  may  think  of  their  soundness  on  general  principles. ^ 

ee.  Decisions  Construing  Exception  as  to  Persons  "Beyond  the  Seas." — The 
construction  by  the  highest  court  of  a  state  of  the  term  "beyond  the  seas,"  in  a 
saving  clause  of  the  statute  of  limitations,  is  binding  on  the  federal  courts. 2 


11  Wheat.  361,  6  L.  Ed.  495;  Bell  v.  Mor- 
rison, 1  Pet.  351,  7  L.  Ed.  174;  Henderson 
V.  Griffin,  5  Pet.  151,  8  L.  Ed.  79;  Green 
V.  Neal,  6  Pet.  291,  8  L.  Ed.  402;  McEl- 
moyle  v.  Cohen,  13  Pet.  312,  10  L.  Ed.  177; 
Harpending  v.  Dutch  Church,  16  Pet.  455, 
10  E.  Ed.  1029;  Leffingwell  v.  Warren,  2 
Black  599,  17  L-  Ed.  599;  Sohn  v.  Water- 
son,  17  Wall.  596,  21  L.  Ed.  737;  Tioga 
Railroad  v.  Blossburg,  etc.,  Railroad,  20 
Wall.  137,  22  L.  Ed.  331;  Kibbe  v.  Ditto, 
&3  U.  S.  674,  23  L.  Ed.  1005;  Davie  v. 
Briggs,  97  U.  S.  628,  24  L.  Ed.  1086;  Amy 
V.  Dubuque,  98  U.  S.  470,  25  L.  Ed.  228; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  Ed.  294; 
Michigan  Ins.  Bank  v.  Eldred,  130  U.  S. 
&93,  32  L.  Ed.  1080;  Penfield  v.  Chesa- 
peake, etc.,  R.  Co.,  134  U.  S.  351,  33  L.  Ed. 
9.40;  Barney  v.  Oelrichs,  138  U.  S.  529,  34 
L.  Ed.  1037.  Christy  v.  Pridgeon,  4  Wall. 
196,  18  L.  Ed.  322;  Security  Trust  Co.  v. 
Black  River  Nat  Bank,  187  U.  S.  211,  230, 
47  L.  Ed.  147;  Harrison  v.  Myer,  92  U.  S. 
Ill,  116,  23  L.  Ed.  606;  Barrett  v.  Holmes, 
102  U.  S.  651,  655,  26  L.  Ed.  291;  Seneca 
Nation  v.  Christy,  162  U.  S.  283,  289,  40  L. 
Ed.  970;  Great  Western  Tel.  Co.  v.  Purdy, 
162  U.  S.  239,  339,  40  L.  Ed.  986;  Dibble  v. 
Be^lingham  Bay  Land  Co.,  163  U.  S.  63, 
41  L.  Ed.  72. 

"It  is  quite  clear  that  it  was  competent 
for  the  supreme  court  of  the  state  to  con- 
strue and  apply  the  statute  of  limitations 
enacted  by  the  state  legislature,  and  that 
their  decision  in  that  regard  is  not  subject 
to  re-examination  here  under  a  writ  of  er- 
ror to  a  state  court."  Harrison  v.  Myer, 
92  U  S.  Ill,  116,  23  L.  Ed.  606;  Andreae  v. 
Redfield.  98  U.   S.  225,  235.  25  L.   Ed.   158. 

98.  When  statute  applies. — Barrett  v. 
Holmes,  102  U.  S.  651,  655,  26  L.   Ed.  291. 

Thus  where  the  state  court  has  con- 
strued a  statute  of  limitations  for  the  re- 
covery of  real  estate  to  apply  as  well  to 
actions  brought  by  one  claiming  under  a 
tax  deed,  as  to  one  brought  by  the  original 
owner  of  the  land,  this  decision  is  bind- 
ing on  the  federal  courts.  Barrett  v. 
Holmes,  102  U.  S-  651,  665,  26  L.  Ed.  291. 


The  New  York  Code  of  Civil  Procedure 
provides  in  effect  that  where  a  nonresi- 
dent is  sued  in  its  courts,  the  action  shall 
be  governed  by  the  statute  of  limitations 
of  the  defendant's  own  state,  except  where 
plaintiff  is  a  resident  of  the  state  of  New 
York  at  the  time  of  the  accrual  of  the 
cause  of  action  or  becomes  such  before 
the  expiration  of  the  statute  of  limitations 
of  the  defendant's  residence.  It  was  held 
that  the  decision  of  the  New  York  courts 
to  the  effect  that  residence  meant  actual 
residence,  and  established  abode,  were 
binding  upon  the  federal  courts,  and  one 
who  himself  had  not  actually  reinoved  to 
the  state  of  New  York  was  not  a  resident 
although  his  family  had  been  sent  there 
from  another  state  and  were  residing 
there  with  intention  to  remain.  Penfield 
V.  Chesapeake,  etc.,  R.  Co.,  134  U.  S.  351, 
33   L.    Ed.   940. 

99.  When  statute  begins  to  run. — 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S. 
177,  189,  38  L.  Ed.  953;  Mills  V.  Scott,  99 
U.  S.  25,  25  L.  Ed.  294;  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  329,  339,  40 
L.   Ed.  986. 

"Necessarily  the  deterniination  of  when 
the  parties  had  a  right  to  sue  was  a  ques- 
tion concerning  the  construction  when  the 
prescription  commenced  to  run,  or  when 
they  were  obliged  to  bring  their  action, 
whether  legal  or  equitable.  Those  ques- 
tions were  purely  within  the  province  of 
the  supreme  court  of  Alabama.  In  de- 
ciding them  it  passed  upon  its  own  stat- 
utes of  limitations  or  the  doctrines  of 
prescription  as  applied  by  it,  and  we  are 
obliged  to  apply  and  enforce  their  con- 
clusions." Balkam  v.  Woodstock  Iron 
Co.,  154  U.  S.  177,  189,  38  L.  Ed.  953. 

1.  Parties  entitled  to  raise  defense  of 
statute  of  limitations. — Tioga  Railroad  v. 
Blossburg,  etc..  Railroad,  20  Wall.  137,  22 
L.  Ed.  331;  Bauserman  v.  Blunt,  147  U.  S. 
647,  654.  37   L-   Ed.   316. 

2.  Meaning  of  exception  "beyond  the 
seas."— Davie  v.  Briggs,  97  U.  S.  628,  24 
L.  Ed.  1086   (where  it  was  held  to  mean 
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ff.  Decisions  as  to  What  Will  Arrest,  or  Stop  Running  of.  Statute. — What  ac- 
tion will  arrest  or  stop  the  running  of  the  statute  of  limitations  is  a  question  of 
local  law  upon  which  the  decisions  of  the  state  courts  are  binding  on  the  federal 
courts."  Thus  the  state  laws  govern  in  proceedings  in  federal  courts  upon  the 
question  as  to  what  constitutes  a  commencement  of  a  suit  which  will  arrest  the 
running  of  the  statute  of  limitations  even  though  the  limitation  in  question  is 
imposed   by  act  of  congress.^ 

gg.  Decisions  as  to  Rczival  of  Right  of  Action  by  New  Promises. — Decisions 
of  a  state  evincing  a  strong  disposition  of  the  courts  of  the  state  to  restrict, 
within  very  close  limits,  any  attempt  to  revive  debts,  by  implied  promises,  result- 
ing from  acknowledgments,  or  other  confessions  by  parol,  are  binding  on  the  fed- 
eral courts.^ 

hh.  Decisions  as  to  Necessity  of  Pleading  Statute. — Decisions  of  the  highest 
court  of  a  state  that  a  state  statute  is  an  ordinary  statute  of  limitations,  giving  a 
debtor  a  personal  privilege,  which  to  be  efifective  as  a  bar,  must  be  pleaded,  is 
binding  on  the  federal  courts.^ 

(c)  Adverse  Possession. — The  federal  courts  will  follow  the  decisions  of  the 
state  courts  on  the  question  of  obtaining  title  by  adverse  possession^    Thus  if  a 


without  the  United  States) ;  Green  v.  Neal, 
6  Pet.  291,  300,  8  L-  Ed.  402. 

"In  several  of  the  states,  the  English 
statute  of  limitations  has  been  adopted, 
with  various  modifications;  but  in  the 
saving  clause,  the  expression  'beyond  the 
seas,'  is  retained.  These  words,  in  some 
of  the  states,  are  construed  to  mean  'out 
of  the  state,'  and  in  others,  a  literal  con- 
struction has  been  given  to  them.  In  the 
case  of  Murray  v.  Baker,  3  Wheat.  541, 
4  L.  Ed.  454,  this  court  decided,  that  the 
expressions  'beyond  the  seas,'  and  'out  of 
the  state,'  are  analogous;  and  are  to  have 
the  same  construction.  But  suppose,  the 
same  question  should  be  brought  before 
this  court  from  a  state  where  the  con- 
struction of  the  same  words  had  been  long 
settled  to  mean  literally  beyond  seas, 
would  not  this  court  conform  to  it?" 
Green  v.  Neal,  6  Pet.  291,  300,  8  L.  Ed. 
402.  See  Davie  v.  Briggs,  97  U.  S.  628, 
24  L.  Ed.  1086. 

3.  Arrest  of  statute. — Henderson  v. 
Griffin,  5  Pet.  151,  8  L.  Ed.  79;  Golden- 
berg  V.  Murphy,  108  U.  S.  162,  27  L.  Ed. 
686. 

4.  Arrest  of  statute  by  commencement 
of  suit. — Goldenberg  v.  Murphy,  108  U.  S. 
162,   27   L.    Ed.   686. 

The  supreme  court  of  the  state  of  South 
Carolina  have  decided,  that  the  act  of  the 
legislature  of  that  state  of  1744,  relative 
to  the  commencement,  within  two  years, 
of  actions  of  ejectment,  after  nonsuit,  dis- 
continuance, etc.,  is  a  part  of  the  limita- 
tion act  of  1812,  and  that  a  suit,  com- 
menced within  the  time  prescribed,  ar- 
rests the  limitation;  and  this  being  the 
decision  of  the  highest  judicial  tribunal 
on  the  constrviction  of  a  state  law  relat- 
ing to  titles  and  real  property  must  be  re- 
garded by  this  court  as  the  rule  to  bind 
its  judgment.  Henderson  v.  Griffin,  5  Pet. 
151.  8  E.  Ed.  79. 

5.  Revival  of  debts  by  new  promises. — 
Bell  V.  Morrison,  1  Pet.  351,  352,  7  L.  Ed. 
174. 


6.  Necessity  of  pleading  statute  as  de- 
fense.— Sanger  v.  Nightingale,  122  U.  S. 
176,  185,  30  L.   Ed.   1105. 

"It  is  said  in  the  argument  in  this  case, 
but  not  much  insisted  upon  by  the  plain- 
tiffs, that  this  is  a  peremptory  discharge 
of  the  debt,  and  is  not  a  mere  statute  of 
limitations,  which,  to  be  available,  must 
be  pleaded  as  is  the  case  with  other  limita- 
tion acts.  The  proposition  is,  that  the 
statute  in  effect  destroys  the  right  of  ac- 
tion, but  this  doctrine  has  been  overruled 
repeatedly  by  the  supreme  court  of 
Georgia,  in  which  it  has  been  held  to  be 
an  ordinary  statute  of  limitations.  See 
George  v.  Gardner,  49  Geo.  441;  Harris  v. 
Gray,  49  Geo.  585.  In  Parker  v.  Irvin,  47 
Geo.  405,  it  was  decided  that  the  pleading 
of  the  statute  was  only  a  personal  privi- 
lege of  the  debtor,  and  that  to  avail  him- 
self of  the  statute  he  must  plead  it." 
Sanger  v.  Nightingale,  122  U.  S.  176,  185, 
30  L.   Ed.   1105. 

7.  Adverse  possession. — Dibble  v.  Bell- 
ingham  Bay  Land  Co.,  163  U.  S.  63,  41 
L.  Ed.  72;  Powell  v.  Harman,  2  Pet.  241, 
7  L.  Ed.  411;  Green  v.  Neal.  6  Pet.  291,  8 
L.  Ed.  402;  Harpending  v.  Dutch  Church, 
16  Pet.  455,  10  L.  Ed.  1029;  Barrett  v. 
Holmes,  102  U.  S.  657,  655,  26  L.  Ed.  291; 
Texas  &  Pac.  R.  Co.  v.  Smith,  1.59  U.  S. 
66,  71,  40  L.  Ed.  77;  Waring  v.  Jackson, 
1  Pet.  570,  7  L.  Ed.  266.  See,  also,  Polk  v. 
Wendall,  9  Cranch  87,  98.  3  L.  Ed.  665; 
Robinson  v.  Campbell,  3  Wheat.  212,  4  L. 
Ed.  372.  See,  generally.  th€  title  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

No  distinction  is  made  by  the  courts  of 
the  state  of  New  York  between  a  religious 
corporation,  claiming  to  hold  under  the 
statute  of  limitations  of  the  state,  in  re- 
gard to  capacity  to  hold  by  force  of  the 
statute;  therefore,  none  can  be  taken  by 
the  supreme  court  of  the  United  States. 
Harpending  v.  Dutch  Church,  16  Pet.  455, 
10  L.  Ed.  1029. 
Adverse     possession     taken     and     held 
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claim  under  color  of  title  is  not  required  by  the  laws  of  the  state,  it  will  not  be 
required  in  a  federal  court  for  that  state. '^ 

(32)  Master  and  Servant. — The  questions,  in  an  action  by  a  servant  against 
his  master  for  injuries,  in  the  absence  of  statutory  regulations  by  the  state  in 
which  the  cause  of  action  arose,  depend  upon  principles  of  general  law,  and  in 
their  determination  the  federal  courts  are  not  required  to  follow  the  decisions  of 
the  state  courts.'-'  Thus  the  federal  courts  in  some  states  hold  a  different  rule  as 
to  the  doctrine  of  fellow  servants  from  that  administered  in  the  state  courts. ^"^ 
But  wherever  the  subject  is  regulated  by  statute,  of  course  the  statute  is  applied 
by  the  federal  courts  as  a  "law"  of  the  state, ^^  and  the  construction  placed 
upon  such  statutes  by  the  state  courts  is  binding  on  the  federal  courts. ^^ 

{S3)  Municipal  Corporations  and  Counties — (a)  Construction  of  Statutes. — 
The  construction  by  the  state  courts  of  state  statutes  relating  to  municipal  cor- 
porations is  binding  on  the  courts  of  the  United  States. ^2.    'phus  federal  courts 


under  a  sheriff's  sale,  by  virtue  of  judg- 
ments and  executions  against  one  holding 
under  a  defeasible  title,  which  was  so  de- 
feated by  his  death,  will  not,  according  to 
the  decisions  of  the  courts  of  New  York, 
prevent  the  operation  of  a  devise,  by  an- 
other, in  whom  the  title  to  the  estate  was 
vested  by  the  death  of  the  defendant  in 
the  executions.  It  has  been  the  uniform 
course  of  this  court,  with  respect  to  titles 
to  real  property,  to  apply  the  same  rule 
that  is  applied  by  the  state  tribunals  in 
like  cases.  Waring  v.  Jackson,  1  Pet.  570, 
7  L.  Ed.  266. 

8.  Color  of  title. — Dibble  v.  Bellingham 
Bay  Land  Co.,  163  U.  S.  63,  41  L.  Ed.>2._ 

9.  Master  and  servant. — Hough  v.  Rail- 
way Co.,  100  U.  S.  213,  226.  25  L.  Ed.  612; 
Alabama,  etc.,  R.  Co.  v.  Thompson,  200 
U.  S.  206,  220,  50  L.  Ed.  441;  Northern  Pac. 
R.  Co.  V.  Hambly,  154  U.  S.  349,  361,  38 
L.  Ed.  1009;  Gardner  v.  Michigan  Cent. 
R.  Co.,  150  U.  S.  349,  358,  37  L.  Ed.  1107; 
Baltimore,  etc.,  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  Ed.  772;  Wabash  R.  Co.  v. 
McDaniels,  107  U.  S.  454,  27  L.  Ed.  605; 
Randall  v.  Baltimore,  etc..  R.  Co.,  109  U. 
S.  478,  27  L.  Ed.  1003;  Chicago,  etc.,  R. 
Co.  V.  Ross,  112  U.  S.  377,  28  L.  Ed. 
787;  Lake  Shore,  etc.,  R.  Co.  v.  Prentice, 
147  U.  S.  101,  106,  37  L.  Ed.  97.  See,  gen- 
erally, the  title  MASTER  AND  SERV- 
ANT. 

"In  the  cases  of  Wabash  R.  Co.  v.  Mc- 
Daniels. 107  U.  S.  454,  27  L.  Ed.  605,  a 
case  arising  in  the  state  of  Indiana;  Ran- 
dall V.  Baltimore,  etc.,  R.  Co.,  109  U.  S. 
478,  27  L.  Ed.  1003,  arising  in  West  Vir- 
^nia;  and  Chicago,  etc.,  R.  Co.  v.  Ross, 
112  U.  S.  377,  28  L.  Ed.  787,  coming  from 
Minnesota — all  three  cases  being  actions 
by  employees  to  recover  damages  agairlst 
railroad  companies  for  personal  injuries 
— the  question  of  the  liability  of  the  com- 
pany was  discussed  as  one  of  general  law, 
and  no  reference  made  to  the  decisions  of 
the  state  in  which  the  injuries  took  place. 
And,  in  the  last  case,  the  instruction  given 
by  the  circuit  judge,  which  was  sustained 
by  this  court,  was  in  direct  opposition  to 
the  rulings  of  the  supreme  court  of  Min- 
nesota." Baltimore,  etc.,  R.  Co.  v.  Baugh, 
149   U.  S.   368,  375,  37   L.  Ed.   772. 


10.  Fellow,  servants. — Alabama,  etc.,  R. 
Co.  V.  Thompson,  200  U.  S.  206,  220,  50 
L.  Ed.  441;  Lake  Shore,  etc.,  R.  Co.  v.  Pren- 
tice, 147  U.  S.  101,  106,  37  L.  Ed.  97;  Bal- 
timore, etc.,  R.  Co.  V.  Baugh,  149  U.  S. 
368,  375,  37  L.  Ed.  772.  See,  generally,  the 
title  FELLOW  SERVANTS. 

11.  When  matter  regulated  by  statute. — 
Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
593,  597,  50  L.  Ed.  322;  Northern  Pac.  R. 
Co.  V.  Hambly,  154  U.  S.  349,  361,  38  L. 
Ed.  1009. 

12.  Construction  of  statutes  as  to  fel- 
low servants. — Minnesota  Iron  Co.  v. 
Kline,  199  U.  S.  593,  597,  50  L.  Ed.  322; 
Oakes  v.  Mase,  165  U.  S.  363,  364,  41  L. 
Ed.   746. 

"If  a  statute  abolishing  the  fellow-serv- 
ant rule  in  certain  cases  as  interpreted  by 
the  state  court  is  not  within  the  prohibi- 
tions of  the  fourteenth  amendment,  we  do 
not  interfere  with  the  construction  adopted 
by  the  state  court."  Minnesota  Iron  Co. 
V.  Kline,  199  U.  S.  593,  597,  50  L.  Ed.  322. 

It  was  held  that  the  statute  in  relation 
to  fellow  servants  was  void  under  the  con- 
stitution of  the  state  because  it  applied 
only  to  domestic  corporations,  and  there- 
fore operated  a  discrimination  against  such 
corporations.  Crisswell  v.  Montana  Cen- 
tral R.  Co.,  44  Pac.  Rep.  525.  And  this 
ruling  of  the  court  of  last  resort  of  the 
state  of  Montana,  interpreting  the  consti- 
tution and  laws  of  that  state,  is  binding 
here.  Oakes  v.  Mase,  165  U.  S.  363,  364, 
41  L.  Ed.  746. 

While  the  construction  given  a  fellow- 
servant  statute  by  supreme  court  of  a  ter- 
ritory is  not  obligatory  upon  the  United 
States  supreme  court,  it  is  certainly  en- 
titled to  respectful  consideration,  and  in 
a  doubtful  case  might  well  be  accepted  as 
turning  the  scale  in  favor  of  the  doctrine 
there  announced.  Northern  Pac.  R.  Co. 
V.  Hambly,  154  U.  S.  349,  361,  38  L.  Ed. 
1009. 

13.  Construction  of  statutes  relating  to 
municipal  corporations — Amey  v.  Alle- 
gheny City,  24  How.  364,  16  L.  Ed.  614; 
Mead  v.  Portland,  200  U.  S.  148,  164,  50 
L.  Ed.  413;  Goszler  v.  Georgetown,  6 
Wheat.  593,  5  L.  Ed.  339;  Wabash  R.  Co. 
V.  Defiance,  167  U.  S.  88,  42  L.  Ed.  87. 


COURTS. 


1097 


adopt  the  decision  of  state  courts  that  a  state  statute  limiting  the  amount  of  the 
indebtedness  of  a  city  is  not  in  contravention  of  the  state  constitution.^'* 

(b)  Powers. — It  is  undoubtedly  a  question  of  local  policy  with  each  state, 
what  shall  be  the  extent  and  character  of  the  powers  which  its  various  political 
and  municipal  organizations  shall  possess ;  and  the  settled  decisions  of  its  high- 
est courts  on  this  subject  will  be  regarded  as  authoritative  by  the  courts  of  the 
United  States;  for  it  is  a  question  that  relates  to  the  internal  constitution  of  the 
body  politic  of  the  state. ^^  Where  the  highest  court  of  a  state  has  decided  that 
the  corporate  authorities  of  a  city  had  authority  under  the  charter  of  the  city  to 
make  an  order  for  the  destruction  of  all  liquors  in  the  city  and  to  give  a  pledge 
for  payment,  and  they  are  responsible  for  the  value  of  liquors  destroyed  under 
that  order,  the  decision  is  binding  on  the  federal  courts. ^^ 

(c)  Liabilities. — The  liability,  under  state  statutes,  of  a  municipal  corporation 
for  property  destroyed  to  prevent  the  spread  of  a  fire,  is  a  question  of  local  law, 
upon  which  the  federal  courts  follow  the  decisions  of  the  state  courts.^"  The 
measure  of  the  liability  of  a  municipal  corporation  for  injuries  due  to  defective 
streets,  under  state  statutes,  is  to  be  determined  by  the  judgment  of  the  highest 
court  of  the  state,  and  not  by  what  the  opinions  of  the  United  States  courts 
may  be  as  to  the  proper  construction  of  those  statutes. ^^ 

(d)  Legislative  Control. — When  the  state  court  decides  that  municipal  cor- 
porations within  the  territorial  limits  of  the  state  are  subject  to  the  control  of 
the  state  legislature,  and  that  its  act  in  creating  for  certain  purposes  a  new  cor- 
poration, and  merging  therein  five  separate  towns,  was  valid,  the  federal  courts 
cannot  hold  that  the  state  court  was  mistaken  in  its  construction  of  the  state  con- 
stitution or  in  its  declaration  as  to  the  extent  of  the  power  of  the  legislature  over 
municipal  corporations.^^ 


14.  Statute  limiting  municipal  indebted- 
ness.— Amey  v.  Allegheny  City,  24  How. 
364,  16  L.  Ed.  614. 

15.  Power  of  political  organization  of 
state. — Claiborne  County  v.  Brooks,  111 
U.  S.  400,  2-8  L.  Ed.  470;  Detroit  v.  Os- 
borne, 135  U.  S.  492,  34  L.  Ed.  260;  Balti- 
more, etc.,  R.  Co.  V.  Baugh,  149  U.  S.  368, 
374,  37  L.  Ed.  772;  Forsyth  v.  Hammond, 
166  U.  S.  506,  519,  41  L.  Ed.  1095;  Norton 
V.  Shelby  County,  118  U.  S.  425,  440,  30 
L.  Ed.  178;  Meriwether  v.  Muhlenburg 
County  Court,  120  U.  S.  354,  357,  30  L. 
Ed.  653.  See,  also,  Rich  v.  Mentz,  134 
U.  S.  632,  33  L.  Ed.  1074. 

Decisions  of  state  courts  as  to  the  power 
of  its  counties  or  townships  to  issue  com- 
mercial paper  are  binding  upon  the  fed- 
eral courts.  Claiborne  County  v.  Brooks, 
111   U.   S.   400,  28   L.   Ed.   470. 

16.  Power  to  destroy  liquors  and  bind 
city  for  payment. — Richmond  v.  Smith,  15 
Wall.   429.   438,   21    L.    Ed.   200. 

17.  Liability  for  property  destroyed  to 
prevent  spread  of  fire. — Bowditch  -v.  Bos- 
ton, 101  U.  S.  16,  19,  25  L.  Ed.  980. 

Whether  such  statutes  are  to  be  con- 
strued strictly,  as  being  in  derogation  ot 
common  law,  or  liberally,  as  being  reme- 
dial in  character,  are  points  within  the  ex- 
clusive cognizance  of  the  state  tribunals. 
Bowditch  V.  Boston,  101  U.  S.  16,  19,  25 
L.  Ed.  980. 

18.  Statutory  liability. — Detroit  v.  Os- 
borne, 135  U.  S.  492,  499.  34  L.  Ed.  260. 
See,  also,  Manchester  v.  Ericsson,  105  U. 
S.  347,  26  L.  Ed.  1099.  See,  generally,  the 
title  STREETS  AND  HIGHWAYS. 


In  Detroit  v.  Osborne,  135  U.  S.  492,  49«, 
34  L.  Ed.  260,  the  plaintiff  was  injured 
while  walking  in  one  of  the  streets  of  De- 
troit, through  a  defect  in  the  sidewalk. 
The  supreme  court  of  ^Michigan  had  held 
that  the  duty  resting  upon  the  city  of 
keeping  its  streets  in  repair  was  a  duty 
to  the  public,  and  not  to  private  individ- 
uals, the  mere  neglect  of  which  was  a  non- 
feasance only,  for  which  no  private  action 
for  damages  arose.  The  supreme  court  of 
the  United  States  followed  that  ruling,  al- 
though conceding  that  it  was  not  in  har- 
mony with  the  general  opinion,  nor  in  ac- 
cordance with  views  of  its  own,  and  this 
was  done  on  the  ground  that  the  question 
was  one  of  a  purely  local  nature.  Balti- 
more, etc.,  R.  Co.  V.  Baugh,  149  U.  S.  368, 
373,  37  L.  Ed.  772. 

In  Chicago  v.  Robbins,  2  Black  418,  17 
L.  Ed.  298,  it  was  held  that  an  action  by  a 
city  to  recover  from  an  abutting  owner  the 
amount  of  a  judgment  recovered  by  a  third 
person  against  the  city  for  injuries  due  to 
the  negligence  of  the  abutting  owner,  or 
his  servants,  was  governed  by  the  general 
and  not   the  legal   law. 

19.  Legislative  control  of  municipal  cor- 
porations.— Williams  v.  Eggleston.  170  U. 
S.  304,  311,  42  L.  Ed.  1047.  See,  also, 
Phinney  v.  Sheppard,  etc.,  Hospital  Trus- 
tees,  177  U.   S.   170,   44   L.   Ed.   720. 

"Whatever  may  have  been  the  practice 
of  the  state  in  the  past  it  cannot  be 
doubted  that  the  power  of  the  legislature 
over  all  local  municipal  corporations  is 
unlimited  save  by  the  restrictions  of  the 
state   and    federal    constitutions;    and    that 
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(e)  Bomtdaries  and  Limits. — The  matter  ©f  the  territorial  boundaries  or  lim- 
its of  a  municipal  corporation  or  county  is  local  in  its  nature,  and,  as  a  rule  to 
be  finally  and  absolutely  determined  by  the  authorities  of  the  state.2" 

(f)  Aid  to  Railroads. — The  question  of  the  power  of  municipalities  to  lend 
their  credit  to,  or  subscribe  to  the  stock  of,  a  railroad,  generally  arises  in  an 
action  on  bonds  issued  for  this  purpose,  and  such  cases  are  treated  in  another 
section  of  this  title.21  Whether  or  not  the  construction  and  maintenance  of  a 
railroad  owned  by  a  corporation,  and  constructed  and  maintained  under  a  stat- 
ute of  a  state  authorizing  such  construction  and  maintenance,  is  a  matter  in  which 
the  public  has  an  interest  of  such  a  nature  as  to  warrant  taxation  by  a  municipal 
division  of  the  state  in  aid  of  it,  is  a  question  of  general  law. 22 

(g)  Boards  and  Securities — aa.  Decision  of  State  Court  Rendered  before  Is- 
suance of  Bonds — (aa)  General  Rule. — In  general,  the  decision  of  the  highest 
court  of  a  state  as  to  municipal  or  county  bonds  is  binding  on  the  federal  courts 
as  a  rule  of  decision. 2- 

(bb)  C on\stitiitionality  of  Statutes. — The  federal  courts  follow  the  state  courts 
upon  a  decision  that  an  act  authorizing  a  city  to  subscribe  to  the  stock  of  a  rail- 
road company  is^'*  or  is  not, 2^  in  contravention  of  the  state  constitution. 


these  acts  in  no  way  violate  any  provi- 
sion of  the  state  constitution  is  settled  by 
the  decision  of  the  state  supreme  court. 
Backus  V.  Fort  St.  Union  Depot,  169  U. 
S.  557,  42  L.  Ed.  853,  and  cases  cited.  It 
is  true  there  was  a  division  of  opinion  be- 
tween the  members  of  the  state  supreme 
court,  but  such  division,  although  a  close 
one,  does  not  prevent  the  opinion  of  the 
majority  from  becoming  the  decision  of 
the  court,  and  as  such  conclusive  upon 
us."  Williams  v.  Eggleston,  170  U.  S. 
304,    311,   42    L.    Ed.    1047. 

20.  Boundaries  of  municipal  corporations. 
— Forsyth  v.  Hammond,  166  U.  S.  506, 
518,  41  L.  Ed.  1095;  Patterson  v.  Jenks, 
2  Pet.  216,  7  L.  Ed.  402. 

Wber-e  a  state  has  practically  settled 
the  limits  of  one  of  its  counties,  such  set- 
tlement ought  to  be  conclusive  on  the  cir- 
cuit court  of  the  United  States.  Patter- 
son V.  Jenks,  2  Pet.  216,  7  L.  Ed.  402. 

"It  is  for  the  state  to  determine  its  po- 
litical subdivisions,  the  number  and  size 
of  its  municipal  corporations  and  their 
territorial  extent.  These  are  matters  of 
a  local  nature,  in  which  the  nation,  as  a 
whole,  is  not  interested,  and  in  which,  by 
the  very  nature  of  things,  the  determina- 
tion of  the  state  authorities  should  be  ac- 
cepted as  authoritative  and  controlling." 
Forsyth  v.  Hammond,  166  U.  S.  50€,  518, 
41  L.  Ed.  10S5. 

21.  Municipal  aid  to  railroads. — See  post, 
"Bonds  and  Securities,"  VII.  J,  13,  c,  (33), 

22.  Interest  of  public  in  railroad — Munic- 
ipal aid, — Olcott  V.  Super\'isors,  16  Wall. 
678,  21  L.  Ed.  382.  See,  generally,  the  ti- 
tle MUNICIPAL,  COUNTY,  STATE 
AND  FEDERAL  AID. 

The  doctrine  of  the  courts  of  a  state 
that  it  is  not  competent  for  municipalities 
to  devote  rrK>T»ey  or  lands  or  pledge  their 
credit  to  promote  the  construction  and 
maintenance  of  railroads,  because  the  lat- 
ter are  not  public  in  their  character,  is 
not  applicable  to  the  case  where  the  trans- 


action was  not  a  donation  or  a  pledge  of 
credit  requiring  the  exercise  of  the  taxing 
power  but  was  in  fact  a  sale  for  a  valu- 
able and  adequate  consideration,  nor  is  it 
applicable  to  the  case  of  a  donation  to  a 
railroad  corporation  of  a  public  character 
whose  road  is  a  highway  and  post  road 
for  national  uses  and  to  subserve  inter- 
state commerce.  Roberts  v.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  24.  39  L.  Ed.  873. 

23.  Municipal  or  county  bonds — General 
rule — Wade  v.  Travis  Count}',  174  U.  S. 
499,  43  L.  Ed.  1060;  Rich  v.  Mentz,  134 
U.  S.  632,  644,  33  L.  Ed.  1074;  Amey  v. 
Allegheny  City,  24  How.  364,  16  L.  Ed. 
614;  Zane  v.  Hamilton  County,  189  U.  S. 
370,  47  L.  Ed.  858;  Scipio  v.  Wright,  161 
U.  S.  665,  25  L.  Ed.  1037;  Weightman  v. 
Clark,  103  U.  S.  256,  26  L.  Ed.  393;  East 
Oakland  v.  Skinner,  94  U.  S.  255,  257,  24 
L.  Ed.  125;  Powell  v.  Brunswick  County, 
150  U.  S.  433,  37  L.  Ed.  1134;  Pana  v. 
Bowler,  107  U.  S.  529,  541,  27  L.  Ed.  424; 
County  of  Ralls  v.  Douglass,  105 
U.  S.  728,  731,  26  L.  Ed.  957; 
Railroad  Companies  v.  Schutte,  105 
U.  S.  118,  139,  26  L.  Ed.  327;  Post 
V.  Supervisors,  105  U.  S.  667,  26  L. 
Ed.  1204;  Chambers  County  v.  Clews,  21 
Wall.  317,  324,  22  L.  Ed.  517;  German 
Sav.  Bank  v.  Franklin  Countv,  128  U.  S. 
526,  538,  32  L.  Ed.  519.  See,  generally,  the 
title  MUNICIPAL,  COUNTY,  STATE 
AND  FEDERAL  SECURITIES. 

24.  Helding  that  statute  is  unconstitu- 
tional.—Weightn^n  V.  Clark,  103  U.  S. 
256,  26  L.  Ed  392;  Montana  v.  Rice,  204 
U.   S.  291,  3€1,  51   L.   Ed.   490. 

The  decision  of  the  highest  court  of  the 
state  that  the  laws  under  which  municipal 
securities  were  issued  were  not  passed  in 
accordance  with  the  state  constitution  and 
that  consequently  both  the  laws  and  bonds 
are  void,  is  binding  on  the  federal  courts. 
Post  V.  Supervisors,  105  U.  S.  667,  26  L. 
Ed.  1204. 

25.  Holding  that  statute  is  not  unconsti- 
tutional.— Amey    v.    Allegheney    City,    24 
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(cc)  Construction  of  Statutes. — The  construction  by  the  highest  court  of  a 
state  statute  provided  for  the  municipal  or  county  aid  to  railroads  is  binding  upon 
federal  courts. ^^ 

(dd)  Pcnvcr  to  Issue. — Decisions  of  the  state  courts  as  to  the  power  of  a  mu- 
nicipality or  county  to  issue  bonds,  and  for  what  purposes  they  may  be  issued, 
are  binding  on  the  federal  courts. 2" 


How.  364,  16  L.  Ed.  614;  Post  v.  Super- 
visors, 105  U.  S.  667,  26  L.  Ed.  1204;  Lin- 
coln County  V.  Luning,  133  U.  S.  529,  532, 
33  L.  Ed.  766;  Zane  v.  Hamilton  County, 
189  U.  S.  370,  47  L.   Ed.  858. 

Where  the  constitutionality  of  an  act 
of  the  legislature  authorizing  an  issue  of 
bonds  by  a  county  has  been  examined  by 
the  highest  court  of  the  state,  and  the  act 
has  been  held  to  be  valid,  the  decision  is 
binding  upon  the  federal  courts.  Cham- 
bers County  V.  Clews,  21  Wall.  317,  324, 
22  L.  Ed.  517. 

26.  Construction  of  statutes. — Powell  v. 
Brunswick  County,  150  U.  S.  433,  37  L. 
Ed.  1134;  Pana  v.  Bowler,  107  U.  S.  529, 
531,  27  L.  Ed.  424;  Fairfield  v.  Gallatin 
County,  100  U.  S.  47,  25  L.  Ed.  544;  En- 
field V.  Jordan,  119  U.  S.  680,  30  L.  Ed. 
523. 

27.  Power  to  issue — -Elmwood  v.  Marcy, 
92  U.  S.  289,  23  L.  Ed.  710;  County  of 
Ralls  V.  Douglass,  105  U.  S.  728,  731,  26 
L.  Ed.  957;  Scotland  County  v.  Hill,  132 
U.  S.  107,  117,  33  L.  Ed.  261;  Railroad 
Companies  v.  Schutte,  103  U.  S.  118,  139, 
26  L.  Ed.  327;  Enfield  v.  Jardan,  119  U. 
S.  680,  30  L.  Ed.  523;  Fairfield  v.  Galla- 
tin County,  100  U.  S.  47,  25  L.  Ed.  544; 
County  of  Henry  v.  Nicolay,  95  U.  S.  619, 

24  L.  Ed.  394. 

A  question  as  to  whether  the  issuance 
of  orders  by  a  state  were  authorized  is 
peculiarly  within  the  province  of  the  courts 
of  the  state  to  decide,  and  we  ought  not 
to  depart  from  what  they  have  done,  ex- 
cept for  imperative  reasons.  Railroad 
Companies  v.  Schutte,  103  U.  S.  118,  139, 
26  L.  Ed.  327. 

The  decision  of  the  supreme  court  of 
Missouri  that  the  provision  in  the  state 
constitution  of  1865,  art.  11,  §  14,  prohibit- 
ing a  county  from  becoming  a  stockholder 
in  or  loaning  its  credit  to  a  corporation 
without  a  vote  of  the  peoi>le,  was  intended 
as  a  limitation  on  the  future  legislation 
only,  and  did  not  operate  to  repeal,  en- 
abling acts  in  existence  when  the  consti- 
tution took  effect,  is  binding  on  the  federal 
courts.  County  of  Ralls  v.  Douglass,  105 
U.  S.  728,  731,  26  L.  Ed.  957;  Coutrty  of 
Callaway  v.  Foster,  93  U.  S.  5€7,  23  L.  Ed. 
911;  County  of  ScotlarKl  v.  Thoma-s,  94 
U.  S.  682,  24  L.  Ed.  219;  County  of  Henry 
V.  Nicolay,  95  U.  S.  619,  24  L.  Ed.  a94; 
County  of   Cass   v.   Gillett,    100   U.   S.   585, 

25  L.    Ed.    585;    Scotland    County   v.    Hill, 
137  U.  S.  107.  112,  33  L.  Ed.  261. 

The  federal  courts,  conformably  to  the 
opinion  of  the  supreme  court  of  Illinois, 
will  hold  that  bonds  issued  by  the  super- 
visor   and    town    clerk    of    a    township    in 


that  state,  by  way  of  payment  for  an  addi- 
tional subscription  of  stock  of  a  railroad 
company,  over  and  above  the  amount  au- 
thorized by  the  original  charter  of  said 
company,  are  not  binding  on  the 
township.  Elmwood  v.  Alarcy,  92  U.  S. 
289,   23    L.    Ed.   710. 

The  supreme  court  of  the  United  States 
will  concur  in  opinion  with  the  supreme 
court  of  Illinois  that  the  fifth  section  of 
the  act  of  the  general  assembly  of  that 
state,  approved  Feb.  18,  1861,  conferred 
no  authority  upon  a  municipal  corporation 
to  subscribe  to  the  capital  stock  of  the 
Paris  and  Decatur  Railroad  Company. 
The  township  of  East  Oakland  subscribed 
to  that  capital  stock  without  being  there- 
unto authorized,  and  its  bonds,  bearing- 
date  April  20,  1871,  and  reciting  that  they 
are  issued  in  payment  of  such  subscription, 
are  void.  East  Oakland  v.  Skinner,  94  U. 
S.  255,  24  L.  Ed.  125. 

Authority  to  "the  agent  of  any  corporate 
body"  to  subscribe  for  stock  in  the  rail- 
road company  was  not  intended  to  include, 
and  did  not  include,  municipal  corpora- 
tions. It  meant  private  and  money  mak- 
ing, trading  or  business,  corporations.  It 
did  not  intend  to  give  authority  to  any 
township,  however  remote  from  the  road, 
to  become  one  of  its  stockholders.  East 
Oakland  v.  Skinner,  94  U.  S.  255,  257  24 
L.    Ed.    125. 

A  clause  of  the  state  constitution  pro- 
vided in  efifect  that  no  municipality  should 
become  subscriber  to  the  capital  stock  of 
a  railroad  or  private  corporation  or  make 
donations  to  or  loan  its  credit  in  aid 
of  such  corporation,  provided  the  clause 
should  not  afifect  "the  right  of  such  mu- 
nicipality to  make  such  subscription  where 
the  same  has  been  authorized,  under  ex- 
isting laws  by  a  vote  of  the  people  of 
such  municipality"  prior  to  the  adoption 
of  the  constitutional  provisions.  The  high- 
est court  of  the  state,  in  construing  the 
proviso,  held  that  donations  as  well  as 
subscriptions  were  embraced  within  the 
meaning  of  the  proviso.  It  was  held 
that  the  decision  of  the  state  court  was 
bmding  on  the  federal  courts.  Enfield  v 
Jordan,  119  U.  S.  680,  30  L.  Ed.  523;  Fair- 
field V.  Gallatin  County.  100  U.  S.  '47,  25 
L.  Ed.  544,  overruling  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625,  23  L.  Ed. 
628,  where  the  supreme  court  of  the  United 
States  placed  a  different  construction  on 
the  proviso,  in  the  absence  of  any  ruling 
by  the  state   courts  construing  it. 

Where  the  charter  of  a  railroad  com- 
pany, granted  by  Missouri  prior  to  the 
adoption  of  the  constitution  in  1865,  made 
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(ee)  Regularity  of  Issuance. — Upon  questions  as  to  the  compliance  with  state 
statutes  in  issuing  bonds  in  aid  of  railroads,  the  decisions  of  the  highest  judicial 
tribunal  of  a  state  are  entitled  to  great  and  ordinarily  decisive  weight. ^^ 

(ff)  Pozver  to  Ratify  by  Suhscqucni  Legislation. — The  power  of  the  legisla- 
ture of  a  state  to  validate  bonds  issued  by  a  municipality  or  county,  is  a  question 
upon  which  the  decision  of  the  state  courts  is  binding  on  the  federal  courts. ^^ 

(gg)  Rights  of  Holders. — Where  the  power  to  issue  bonds  was  fully  con- 
ferred by  law,  the  question  of  their  validity  in  the  hands  of  innocent  holders, 
without  notice,  is  a  question  of  commercial  law  where  the  state  adjudications, 
although  entitled  to  great  respect,  do  not  furnish  the  rule  of  decision  in  the 
federal  court.^^ 

bb.  Decisions  of  State  Court  Rendered  after  Issuance  of  Boiids — (aa)  Power 
to  Issue  and  Regularity  of  Issuemce. — The  federal  courts  are  not  bound  by  the 
decision  of  the  highest  court  of  a  state  construing  its  statutes  or  constitution  with 
respect  to  the  power  to  issue  and  the  regularity  of  the  issuance  of  municipal  or 
county  bonds,  rendered  after  the  bonds  were  issued  and  rights  thereunder  had 
vested.^  ^ 


it  lawful  for  the  county  court  of  any 
county  in  which  any  part  of  the  route  of 
said  railroad  or  of  its  authorized  branches 
might  be,  or  for  any  county  adjacent 
thereto,  to  subscribe  to  the  stock  of  the 
company,  and  to  issue  bonds  of  the  county 
in  payment  therefor,  the  power  of  the 
county  court  so  to  subscribe  did  not  be- 
come subject  to  the  fourteenth  section  of 
art.  11  of  that  constitution,  which  requires 
the  assent  of  two-thirds  of  the  qualified 
voters  of  the  county  to  such  subscription. 
The  supreme  court  of  that  state  having  de- 
cided that  the  said  fourteenth  section  does 
not  apply  to  the  construction  of  branch 
roads  authorized  by  the  original  charter 
of  a  railroad  company  but  undertaken  as 
an  independent  enterprise  under  the  act 
of  the  legislature  of  March  21,  1868,  the 
decision  is  binding  on  the  federal  courts. 
County  of  Henry  v.  Nicolay,  95  U.  S.  619, 
24  L.  Ed.  394. 

28.  Regularity  of  issue. — Rich  v.  Mentz, 
134  U.  S.  632,  644,  33  L.  Ed.  1074;  Scipio 
V.  Wright,  101  U.  S.  665,  25  L.  Ed.  1037; 
Pana  v.  Bowler,  107  U.  S.  529,  531,  27  L. 
Ed.  424. 

A  statute  of  New  York  authorizing 
towns  to  subscribe  to  the  capital  stock 
of  railroad  companies  and  issue  bonds  for 
the  purpose  of  borrowing  money  there- 
for, prescribed  the  manner  in  which  the 
power  conferred  should  be  exercised.  It 
appeared  to  be  the  settled  construction 
given  by  the  courts  of  that  state  to  this 
statute,  and  to  other  similar  statutes,  that 
they  did  not  authorize  an  exchange  of 
bonds  for  the  shares  of  stock,  and  that  a 
purchaser,  with  notice  that  such  a  dispo- 
sition of  the  bonds  was  made  by  the  town 
officers,  could  not  recover  in  a  suit  brought 
upon  them.  The  federal  courts  will  fol- 
low this  construction  of  the  state  statute. 
Scipio  V.  Wright,  101  U.  S.  665,  25  L.  Ed. 
1037. 

29.  Power  to  ratify  by  subsequent  legis- 
lation.— County  of  Morgan  v.  Allen,  103 
U.   S.   498.  511,  26   L.   Ed.  498. 

30.  Rights    of    holders. — Supervisors  v. 


Schenck,  5  Wall.  772,  784,  18  L.  Ed.  556; 
Pana  v.  Bowler,  107  U.  S.  529,  541,  27  L. 
Ed.  424;  Mercer  County  v.  Hacket,  1  Wall. 
83,  17  L.  Ed.  548;  Scipio  v.  Wright,  101 
U.  S.  665,  25  L.  Ed.  1037;  Thompson  v. 
Perrine,  103  U.  S.  806,  810,  26  L.  Ed.  612. 
See  ante,  "Bills,  Notes  and  Checks,"  VII, 
J,  13,  c,  (7). 

The  federal  courts  are  not  bound  to  ac- 
cept an  inference  drawn  by  the  highest 
court  of  a  state  that  in  consequence  of  an 
irregularity  in  the  election,  bonds  issued 
in  pursuance  of  it  by  the  officers  of  a  mu- 
nicipality, which  recite  on  their  face  that 
the  election  was  held  in  accordance  with 
the  statute,  are  void  in  the  hands  of  bona 
fide  holders,  as  this  proposition  is  one 
which  falls  among  the  general  principles 
and  doctrine  of  commercial  jurisprudence, 
upon  which  it  is  the  duty  of  the  federal 
courts  to  form  an  independent  judgment. 
Pana  v.  Bowler,  107  U.  S.  529,  541,  27  L. 
Ed.  424. 

In  Pine  Grove  v.  Talcott,  19  Wall.  666, 
22  L.  Ed.  227,  it  was  held  that  questions 
relating  to  bonds  issued  in  a  negotiable 
form,  involve  questions  relating  to  com- 
mercial securities;  and  whether  under  the 
constitution  of  the  state  such  securities 
are  valid  or  void  belongs  to  the  domain 
of  general  jurisprudence. 

But  the  federal  courts  will  follow  the 
state  courts  that  a  purchaser  of  town 
bonds,  having  notice  that  they  were  ex- 
changed for  stock  in  a  railroad  company, 
in  violation  of  a  state  statute,  is  not  a 
bona  fide  holder,  and  cannot  enforce  their 
payment.  Scipio  v.  Wright,  101  U.  S. 
665,  25  L.  Ed.  1037;  Thompson  v.  Per- 
rine,   103   U.    S.   806,   810,   26   L.    Ed.   612. 

31.  Decision  by  state  court  after  issu- 
ance of  bonds. — Folsom  v.  Ninety  Six,  159 
U.  S.  611,  40  L.  Ed.  278;  Stanlv  County  v. 
Coler,  190  U.  S.  437,  47  L.  Ed.  1126;  Car- 
roll County  V.  Smith,  111  U.  S.  556,  563, 
28  L.  Ed.  517;  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  Ed.  359;  New  Buffalo  v. 
Iron  Co.,  105  U.  S.  73,  75,  26  L.  Ed.  1024; 
Block  V.  Commissioners,  99   U.   S.  686,  25 
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(bb)  Pozwr  to  Validate  Illegal  Issue. — Where  at  the  time  of  the  issuance  of 
bonds  by  a  municipal  corporation,  without  authority  of  law,  there  is  no  decision 
of  the  state  courts  denying  the  power  of  the  legislature  to  legalize  an  unauthorized 
issue,  federal  courts  are  at  liberty  to  adopt  their  own  view  as  to  the  legality  of 
an  act  of  the  legislature  curing  the  illegality  of  the  bond.^- 

cc.  Decision  Rendered  after  Issuance  and  before  Transfer. — The  fact  that 
the  decision  was  rendered  before  the  party  suing  thereon  in  the  federal  courts 
had  acquired  the  bonds  by  indorsement  or  assignrrkent,  is  immaterial,  where  it  was 
rendered  after  the  issuance.^"' 


L.  Ed.  491;  Commissioners  v.  Thayer,  94 
U.  S.  631,  642,  24  L.  Ed.  133;  Pine  Grove 
V.  Talcott,  19  Wall.  666,  22  L.  Ed.  227; 
Barnum  v.  Okolona,  148  U.  S.  393,  37  L. 
Ed.  495;  Enfield  v.  Jordan,  119  U.  S.  680, 
30  L.  Ed.  523;  Belles  v.  Brimfield,  120 
U.  S.  759,  30  L.  Ed.  786;  Gelpcke  v.  Du- 
buque, 1  Wall.  175,  17  L.  Ed.  520;  Knox 
County  V.  Ninth  Nat.  Bank,  147  U.  S.  91, 
99,  37  L.  Ed.  93;  Cass  County  v.  Johnston, 
95  U.  S.  360,  24  L.  Ed.  416;  Daviess  County 
V.  Huidekoper,  98  U.  S.  98,  25  L.  Ed.  112; 
Douglass  V.  Pike  County,  101  U.  S.  677, 
25  L.  Ed.  968;  Havemeyer  v.  Iowa 
County,  3  Wall.  294,  18  L.  Ed.  38;  Thomp- 
son V.  Perrine,  103  U.  S.  806,  820,  26  L. 
Ed.   612. 

In  Barnum  v.  Okolona,  148  U.  S.  393, 
37  L.  Ed.  495,  which  involved  the  valid- 
ity of  certain  bonds,  and  which  bonds  the 
highest  court  of  the  state  had  adjudged 
to  be  void  under  a  local  statute,  the  court 
said:  "As  against  a  party  who  became 
the  owner  of  such  bonds  before  the  deci- 
sion of  the  supreme  court  of  the  state  was 
rendered,  which  was  the  case  here,  we  do 
not  consider  ourselves  bound  by  such  de- 
cision unless  we  regard  it  as  intrinsically 
sound."  Enfield  v.  Jordan,  119  U.  S.  680, 
30  L.  Ed.  523;  Bolles  v.  Brimfield,  120  U. 
S.  759,  30  L.  Ed.  786;  Great  Southern 
Hotel  Co.  V.  Jones,  193  U.  S.  532,  545,  48 
L.    Ed.   778. 

A  decision  of  the  highest  court  of  the 
state,  as  to  the  validity  of  county  bonds, 
rendered  after  the  rights  of  the  holders 
thereof  had  become  fixed,  and  which  is 
not  in  harmony  with  many  rulings  of  the 
supreme  court  of  the  United  States,  made 
and  repeated  through  a  long  series  of 
years,  and  which  is  contrary  to  justice, 
will  not  be  followed  by  the  federal  courts. 
Block  V.  Commissioners,  99  U.  S.  686,  699, 
25  L.  Ed.  491. 

In  Folsom  v.  Ninety  Six,  159  U.  S.  611, 
40  L.  Ed.  278,  bonds  had  been  issued  by 
township  to  aid  in  the  construction  of  a 
railroad,  and  the  power  to  issue  them  de- 
pended upon  several  statutes  and  the  con- 
stitution of  the  state.  After  the  bonds 
were  issued  the  supreme  court  of  the  state 
decided  that  the  statutes  authorizing  the 
issue  were  unconstitutional.  There  had 
been  no  decision  to  that  effect  prior  to  the 
issuing  of  the  bonds.  Held  that  the  de- 
cision of  the  supreme  court  was  not  bind- 
ing. 

In  Pleasant  Township  v.  ^tna  Life  Ins 
Co.,    138    U.    S.    67,   72,   34   L.    Ed.   864,   the 


rights  of  one  of  the  parties  depended  upon 
the  validity  of  a  statute  of  Ohio,  which 
statute  the  supreme  court  of  Ohio  had 
held  after  the  rights  of  the  parties  had 
accrued,  under  their  contract,  to  be  in  vio- 
lation of  the  constitution  of  that  state. 
This  supreme  court,  although  reaching  the 
same  conclusion  as  that  announced  by  the 
state  court,  took  care  to  say  that  the  decis- 
ion of  the  state  court  did  not  conclude 
this  court,  and  that  concurrence  with  the 
views  expressed  by  the  state  court  was 
the  result  of  the  exercise  of  its  independ- 
ent judgment.  Citing  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  Ed.  359,  as  hav- 
ing settled  the  law  upon  this  subject.  Great 
Southern  Hotel  Co.  v.  Jones,  193  U.  S. 
532,  545,  48  L.  Ed.  778. 

Decisions  of  the  highest  court  of  a  state 
made  after  the  issuance  of  bonds  that  two- 
thirds  of  those  actually  voting  is  not  sufS- 
cient  to  authorize  the  issue,  and  that  it 
must  appear  that  two-thirds  of  the  quali- 
fied voters,  as  ascertained  by  the  regis- 
tration, assented  to  the  subscription,  made 
after  the  issue  of  the  bonds,  cannot  be 
deemed  controlling  in  the  federal  courts. 
Knox  County  v.  Ninth  Nat.  Bank,  147  U. 
S.  91,  99,  37  L.  Ed.  93;  Carroll  County  v. 
Smith,  111  U.  S.  556,  561,  28  L.  Ed.  517. 

Where  a  railroad  has  been  built  as  prom- 
ised and  a  county  and  its  people  have  en- 
joyed the  anticipated  benefits,  federal 
courts  are  not  bound  to  follow  a  subsequent 
decision  of  the  highest  court  of  the  state 
which  releases  them  from  all  the  corre- 
sponding obligations.  Commissioners  v. 
Thayer,  94  U.  S.  631,  642,  24  L.  Ed.  133; 
Gelpcke  v.  Dubuque,  1  Wall.  175,  17  L. 
Ed.  520;  Butz  v.  Muscatine,  8  Wall.  575, 
19  L.  Ed.  490;  Olcott  v.  Supervisors,  16 
Wall.  678,  21  L.  Ed.  382. 

The  decisions  of  the  highest  court  of 
the  state  to  the  contrary  subsequent  to 
the  issue  of  the  securities  will  not  be  re- 
spected by  the  supreme  court  of  the  United 
States  when  such  decisions  are  not  satis- 
factory to  the  minds  of  the  judges  and 
when  the  bonds  are  in  the  hands  of  a 
citizen  of  another  state  or  a  foreigner, 
bona  fide  and  for  value  paid.  Pine  Grove 
V.  Talcott,  19  Wall.  666,  22  L.  Ed.  227. 

32.  Construction  of  subsequent  statutes 
curing  invalidity. — Bolles  v.  Brimfield,  120 
U.   S.   759,  30  L.   Ed.   786. 

33.  Decision  by  state  after  issuance  and 
before  transfer. — New  Buffalo  v.  Iron  Co., 
105  U.  S.   73,  75,  26   L.   Ed.   1024. 

The  pendency  of  a  suit  as  to  the  valid- 
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dd.  Change  of  Decision  by  State  Court — (aa)  Change  before  Issuance  of 
Bonds. — The  federal  courts  will  follow  the  latest  decisions  of  a  state  court  as  to 
municipal  or  county  securities,  provided  such  decision  was  rendered  before  the 
issue  of  the  bonds  'in  question,  although  bodi  the  highest  court  of  the  state  and 
the  supreme  court  of  the  United  States  had  formerly  held  otherwise.^-t 

(bb)  Change  after  Issuance  of  Bonds. — A  question  arising  in  a  suit  in  a  fed- 
eral court  of  the  power  of  a  municipal  corporation  to  make  negotiable  securities 
is  to  be  determined  by  the  law  as  judicially  declared  by  the  highest  court  of  the 
state  when  the  securities  were  issued,  and  the  rights  and  obligations  of  parties 
accruing  under  such  a  state  of  the  law  are  not  affected  by  a  different  course  of 
judicial  decisions  subsequently  rendered  any  more  than  by  subsequent  legisla- 
tion.^^ 


ity  of  the  bonds  at  the  time  the  transfer 
does  not  affect  the  rights  of  the  holder. 
Enfield  V.  Jordan,  119  U.  S.  680,  692,  30 
L.  Ed.  523;  County  of  Warren  v.  Marcy, 
97  U.  S.  96,  24  L.  Ed.  977;  Carroll  County 
V.  Smith,  111  U.  S.  556,  28  L.  Ed.  517; 
Brooklyn  v.  Insurance  Co.,  99  U.  S.  362, 
25  L.  Ed.  416;  Empire  v.  Darlington,  101 
U.  S.  87,  25  L.  Ed.  878;  Pana  v.  Bowler, 
107  U.  S.  529,  27  L.  Ed.  424.  See,  gener- 
ally, the  titles  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  257;    LIS  PENDENS. 

34.  Change  before  issuance.  —  Cass 
County  V.  Johnston,  95  U.  S.  360,  24  L. 
Ed.  416;  Wade  v.  Travis  County,  174  U. 
S.  499,  508,  43  L.  Ed.  1060. 

The  decision  of  the  supreme  court  of 
Missouri  that  the  provisions  of  the  act 
of  the  general  assembly  of  Missouri,  en- 
titled "An  act  to  facilitate  the  construc- 
tion of  railroads  in  the  state  of  Missouri," 
approved  March  23,  1868,  commonly 
known  as  the  "township  aid  act,"  which 
authorize  a  subscription  to  the  capital 
stock  of  railway  companies  by  a  township, 
whenever  it  appears,  by  the  returns  of  an 
election  duly  called  for  that  purpose,  "that 
not  less  than  two-thirds  of  the  qualified 
voters  of  the  township  voting  at  such  elec- 
tion are  in  favor  of  such  subscription," 
are  not  repugnant  to  §  14,  art.  11,  of  the 
constitution  of  that  state,  adopted  in  1865, 
which  ordains  that  the  general  assembly 
shall  not  authorize  any  county,_  city,  or 
town  to  become  a  stockholder  in,  or  to 
loan  its  credit  to,  any  company,  associa- 
tion, or  corporation,  unless  two-thirds  of 
the  qualified  voters  of  such  county,  city 
or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto,  is 
binding  on  the  federal  courts,  although 
the  supreme  court  of  the  United  States 
had  formerly  held  the  act  invalid.  Cass 
Cou-nty  V.  Johnston,  95  U.  S.  360,  24  L.  Ed. 
416.  The  act  was  held  to  be  invalid  in 
Harshman  v.  Bates  County,  92  U.  S.  569, 
23  L.  Ed.  747. 

35.  Change  of  decision  after  issuance  of 
bonds.— Wilkes  County  v.  Coler,  180  U. 
S.  506,  531.  45  L.  Ed.  642;  Butz  v.  Musca- 
tiiae  8  Wall.  575,  585,  19  L.  Ed.  490;  Cass 
Cou-nty  V.  Johnston,  95  U.  S.  360,  477,  24 
L.  Ed.  416;  Dallas  County  v.  McKenzie, 
110  U.  S.  686,  687,  28  L.  Ed.  285;  Lee 
County  V.  Rogers,  7  Wall.  181,  19  L.  Ed. 


160;  Mitchell  v.  Burlington,  4  Wall.  270,  18 
L.  Ed.  350;  Earned  v.  Burlington,  4  Wall. 
275,  18  L.  Ed.  353;  Mahomet  v.  Quacken- 
bush,  117  U.  S.  508,  29  L.  Ed.  982;  Gelpcke 
V.  Dubuque,  1  Wall.  175,  176,  17  L.  Ed. 
520;  Burgess  v.  Seligman,  107  U.  S.  20, 
27  L.  Ed.  359;  Douglass  v.  Pike  County, 
101  U.  S.  677,  25  L.  Ed.  968;  Bacon  v. 
Texas,  163  U.  S.  207,  221,  41  L.  Ed.  132; 
Darlington  v.  Jackson  County,  note,  101  U. 
S.  688,  35  L.  Ed.  972;  Foote  z;.  Pike  County, 
note,  101  U.  S.  688,  25  L.  Ed.  972;  The  City 
V.  Lamson,  9  Wall.  477,  19  L.  Ed.  725;  Loeb 
V.  Columbia  Township  Trustees,  179  U. 
S.  472,  492,  45  L.  Ed.  280;  Rowan  v.  Run- 
nels, 5  How.  134,  12  L.  Ed.  85;  Ohio  Life 
Ins.,  etc.,  Co.  V.  Debolt,  16  How.  416,  14 
L.  Ed.  997;  Olcott  v.  Supervisors,  16  Wall. 
678,  21  L.  Ed.  382;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L.  Ed.  968;  Ta> 
lor  V.  Ypsilanti,  105  U.  S.  60,  26  L.  Ed. 
1008;  County  of  Ralls  v.  Douglass,  105 
U.  S.  72S,  26  L.  Ed.  954;  Green  County 
V.  Conness,  109  U.  S.  104,  27  L.  Ed.  872; 
Anderson  v.  Santa  Anna,  116  U.  S.  356, 
29  L.  Ed.  633;  German  Sav.  Bank  v. 
Franklin  County,  128  U.  S.  526,  32  L.  Ed. 
519;  Wade  v.  Travis  County,  174  U.  S. 
499,  43   L.  Ed.   1060. 

Bonds,  issued  by  counties,  cities,  or 
towns,  to  railroad  companies,  for  stock  in 
such  companies,  and  which  said  bodies, 
at  the  time  the  bonds  were  issued,  were 
held,  by  the  settled  adjudications  of  the 
highest  courts  of  the  state,  to  possess  full 
power,  under  its  constitution  and  laws,  to 
issue  the  same,  are  ever  after  valid  and 
binding  upon  the  body  issuing  them,  in  the 
hands  of  a  bona  fide  holder,  although  the 
same  courts  may  subsequently  reverse 
their  previous  decisions.  Lee  County  v. 
Rogers,  7  Wall.  181.  19  L.  Ed.  160;  Mit- 
cheU  V.  Burlington,  4  Wall.  270,  18  L.  Ed. 
350;  Earned  v.  Burlington,  4  Wall.  275,  18 
L.  Ed.  353. 

In  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  Ed.  359,  the  court,  after  referring  to 
the  general  rule  as  to  federal  courts  fol- 
lowing subsequent  changes  in  state  de- 
cisions said:  "An  exception  has  been  ad- 
mitted to  this  rule,  where,  upon  the  faith 
of  state  decisions  affirming  the  validity  of 
contracts  made  or  bonds  issued  under  a 
certain  statute,  other  contracts  have  been 
made  or  bonds  issued  under  the  same  stat- 
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(34)  Monopolies  and  Trusts. — Decisions  of  the  state  court  construing  its  anti- 
trust laws  are  binding,  on  the  federal  courts.--^  Thus  the  decisions  of  the  highest 
court  of  a  state  as  to  what  constitutes  a  breach  of  its  anti-trust  laws  is  binding 
on  the  federal  courts.^''' 

(35)  Negligence. — The  construction  placed  upon  a  statute  of  a  state  requir- 
ing flagmen  or  safety  gates  at  crossings,  by  the  highest  court  of  the  state,  is 
binding  on  the  federal  courts.^ ^ 

(36)  Personalty — (a)  Sales  or  Transfers. — The  courts  of  the  United  States 
regard  and  follow  the  policy  of  the  state  law  which  will  not  permit  the  owner  of 
personal  property  to  sell  it  and  still  continue  in  possession  of  it,  so  as  to  exempt 
it  from  seizure  or  attachment  at  the  suit  of  creditors  of  the  vendor.^s 

(b)  Mortgages  or  Liens. — Decisions  of  the  state  courts  as  to  the  validity 
of    chattel    mortgages,    under    the    state    laws,'*"  or  as    to    filing    or    recording 


ute  before  the  prior  cases  were  overruled. 
Such  contracts  and  bonds  have  been  held 
to  be  valid,  upon  the  principle  that  the 
holders  upon  purchasing  such  bonds  and 
the  parties  to  such  contracts  were  en- 
titled to  rely  upon  the  prior  decisions  as 
settling  the  law  of  the  state.  To  have 
held  otherwise  would  enable  the  state  to 
set  a  trap  for  its  creditors  by  inducing 
them  to  subscribe  to  bonds  and  then  with- 
drawing their  own  security.  Wade  v. 
Travis  County,  174  U.  S.  499,  509,  43  L. 
Ed.  1060;  Gelpcke  v.  Dubuque,  1  Wall.  175, 
17  L.  Ed.  520;  Havemeyer  v.  Iowa  County, 
3  Wall.  294,  18  L.  Ed.  38;  Mitchell  v.  Burl- 
ington, 4  Wall.  270,  18  L.  Ed.  350;  Riggs 
V.  Johnson  County,  6  Wall.  166,  18  L.  Ed. 
768;  Lee  County  v.  Rogers,  7  Wall.  181,  19 
L.  Ed.  160;  Chicago  v.  Sheldon,  9  Wall. 
50,  19  L.  Ed.  594;  Olcott  v.  Supervisors,  16 
Wall.  678,  21  L.  Ed.  382;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L.  Ed.  968." 

Where  bonds  issued  to  bona  fide  holders 
for  value  are  valid  by  the  judicial  decisions 
of  a  state  when  issued,  subsequent  de- 
cisions in  the  same  state  cannot  destroy 
the  validity  in  such  hands.  The  City  v. 
Lamson,  9  Wall.  477,  19  L.  Ed.  725; 
Gelpcke  v.  Dubuque,  1  Wall.  175,  17  L. 
Ed.   520. 

"The  court  reviews  the  legislation  and 
judicial  decisions  of  Missouri,  whereby  the 
constitutionality  of  an  act  of  the  general 
assembly,  entitled  'An  act  to  facilitate  the 
construction  of  railroads  in  the  state  of 
Missouri,'  approved  March  23,  1868,  was 
recognized  and  affirmed  long  after  the 
county  authorities  had  issued,  pursuant  to 
its  provisions,  the  bonds  whereon  this 
suit  was  brought.  The  court  in  this  case 
adheres  to  its  ruling  in  accordance  with 
those  decisions,  as  announced  in  Cass 
County  V.  Johnston,  95  U.  S.  360,  24  L.  Ed. 
416,  although  the  supreme  court  of  Mis- 
souri has  since  declared  that  act  to  be  in 
conflict  with  §  14,  art.  11,  of  the  constitu- 
tion, adopted  by  that  state  in  ]865." 
Dougless  V.  Pike  County,  101  U.  S.  677,  25 
L.  Ed.  968;  Darlington  v.  Jackson  County, 
note,  101  U.  S.  688,  25  L.  Ed.  972;  Foote 
V.  Pike  County,  note,  101  U.  S.  688,  25  L. 
Ed.  972. 

36.  MonoDolies  and  trusts. — National 
Cotton  Oil  Co.  V.  Texas,  197  U.  S.  115,  131, 


49  L.  Ed.  689;  Smiley  v.  Kansas,  196  U.  S. 
447,  49  L.  Ed.  546.  See,  generally,  the 
title  MONOPOLIES  AND  CORPORATE 
TRUSTS. 

"In  other  words,  they  are  tribunals  to 
declare  the  meaning  of  the  statutes,  and 
if  in  declaring  it  they  make  the  statutes 
discriminatory,  then  may  the  statutes  be- 
come unconstitutional."  National  Cotton 
Oil  Co.  V.  Texas,  197  U.  S.  115,  131,  49  L. 
Ed.  689;  Olsen  v.  Smith,  195  U.  S.  332,  49 
L.  Ed.  224;  Southern  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  134,  49  L.  Ed.  696. 

37.  What  constitutes  a  violation  of  anti- 
trust laws.— Smiley  v.  Kansas,  196  U.  S. 
447,  49   L.  Ed.  546. 

38.  Negligence  —  Crossings.—  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  3(i 
L.  Ed.  485.  See,  generally,  the  title 
CROSSINGS. 

39.  Sales  or  transfers  of  personalty. — 
Dooley  v.  Pease,  180  U.  S.  126,  128,  45  L. 
Ed.  457;  Allen  v.  Massey,  17  Wall.  351,  21 
L.  Ed.  542;  Green  v.  Van  Buskirk,  7  Wall. 
139,  19  L.  Ed.  109.  See  ante,  "Fraudulent 
and  Voluntary  Conveyances,"  VII  J  13 
c,    (24). 

"  'Any  other  rule,'  said  this  court  in 
Green  v.  Van  Buskirk,  7  Wall.  139,  19  L. 
Ed.  109,  'would  destroy  all  safety  in  deriv- 
ative titles  and  deny  to  a  state  the  power 
to  regulate  its  personal  property  within 
Its  limits.'  "  Dooley  v.  Pease,  180  U  S 
126,    128,    45    L.    Ed.    457. 

Under  the  statute  of  frauds  of  Missouri, 
as  interpreted  by  the  highest  court  of  that 
state,  an  interpretation  which  this  court 
will  follow,  a  sale  of  household  furniture 
in  a  house  occupied  jointly  by  vendor  and 
vendee,  both  using  the  furniture  alike, 
and  there  being  no  other  change  of  pos- 
session than  that  the  vendor,  a'fter  going 
around  with  the  vendee  and  looking  a't 
the  furniture  and  agreeing  on  the  price, 
turned  it  over  to  the  vendee  and  executed 
a  bill  of  sale  before  a  notary,  both  par- 
ties then,  after  the  sale,  occupying  the 
house  and  using  the  furniture  exactly  as 
before,  is  void  as  against  the  vendor's 
creditors.  Allen  v.  Massey,  17  Wall  351 
21   L.   Ed.   542. 

40.     Validity     of     chattel     mortgages. 

Etheridge   7'.   Sperry,    139    U.   S.   266,   35   L 
Ed.   171;   Thompson   v.    Fairbanks,   196   U. 
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thereof,*^  or  as  to  the  extent  and  validity  of  a  pledge,^^  qj-  ^s  to  the  existence, 
nature,  extent  and  duration  of  a  possessory  Hen  of  a  tug  upon  a.  raft  for  tow- 
age,^"- are  binding  on  the  federal  courts. 

{Z7)  Practice  and  Procedure — (a)  In  General. — The  34th  section  of  the  ju- 
diciary act  makir;^  the  state  law  rules  of  decision  in  federal  courts  in  cases  in 
which  they  apply  does  not  apply  to  the  process,  practice  and  proceedings  unless 
they  have  been  expressly  made  applicable  to  United  States  courts  by  act  of 
congress  or  adopted  by  them  under  authority  of  congress.*^ 

(b)  Construction  of  State  Practice  Acts. — The  construction  placed  upon  an 
act  in  regard  to  practice  or  procedure  by  the  highest  court  of  the  state  is  binding 
on  the  federal  courts^^    Thus  the  decision  of  the  highest  court  of  a  state  as  to 


S.  516,  522,  49  L.  Ed.  577;  Humphrey  v. 
Tatman,  198  U.  S.  91,  49  L.  Ed.  956. 

Whether  and  to  what  extent  a  chattel 
mortgage  covering  after-acquired  property 
is  valid  is  a  local  question.  Thompson  V. 
Fairbanks,  196  U.  S.  516,  522,  49  L.  Ed. 
577;  Humphrey  v.  Tatman,  198  U.  S.  91,  49 
L.   Ed.  956. 

"It  would  be  strange,  indeed,  if  this 
court  should  adjudge  that  there  was  error 
on  the  part  of  the  supreme  court  of  a 
state  in  following  its  own  rulings,  uniform 
and  undisturbed  for  a  quarter  of  a  cen- 
tury. .  The  matter  is  not  one  of  purely 
general  commercial  law.  While  chattel 
mortgages  are  instruments  of  general  use, 
each  state  has  a  right  to  determine  for 
itself  under  what  circumstances  they  may 
be  executed,  the  extent  of  the  rights  con- 
ferred thereby,  and  the  conditions  of  their 
validity.  They  are  instruments  for  the 
transfer  of  property,  and  the  rules  con- 
cerning the  transfer  of  property  are  pri- 
marily, at  least,  a  matter  of  state  regula- 
tion. We  are  aware  that  there  is  great 
diversity  in  the  rulings  on  this  question 
by  the  courts  of  the  several  states;  but 
whatever  may  be  our  individual  views  as 
to  what  the  law  ought  to  be  in  respect 
thereto,  there  is  so  much  of  a  local  nature 
entering  into  chattel  mortgages  that  this 
court  will  accept  the  settled  law  of  each 
state  as  decisive  in  respect  to  any  case 
arising  therein."  Etheridge  v.  Sperry,  139 
U.  S.  266,  276,  35  L.  Ed.  171;  Union  Bank 
V.  Kansas  City  Bank,  136  U.  S.  223,  34  L. 
Ed.  341. 

41.  Filing  or  recording  chattel  mort- 
gages.— Cutler  V.  Huston,  158  U.  S.  423, 
429,  39  L.  Ed.  1040.  See,  generally,  the 
title  CHATTEL  MORTGAGES,  vol.  3,  p. 
699. 

42.  Extent  and  validity  of  pledge. — 
Hiscock  V.  Varick  Bank,  206  U.  S.  28,  51 
L.  Ed  945,  citing  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  50  L.  Ed.  782;  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  49  L.  Ed. 
577;  Htfmphrey  v.  Tatman,  198  U.  S.  91, 
49  L.  Ed.  956;  Security  Warehousing  Co. 
V.  Hand,  206  U.  S.  415,  425,  51  L.  Ed.  1117. 
See,  generally,  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

43.  Possessory  towage  liens. — Knapp  v. 
McCaffrey,  177  U.  S.  638,  44  L.  Ed.  921. 
See,  generally,  the  title  TOWAGE,  TUGS 
AND  TOWS. 


44.  Practice — In  general. — United  States 
V.  Eckford,  6  Wall.  484,  490,  18  L.  Ed. 
920;  Wayman  v.  Southard,  10  Wheat.  1, 
24,  6  L.  Ed.  253;  United  States  Bank  v. 
Halstead,  10  Wheat.  51,  62,  6  L.  Ed.  264; 
Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389, 
40  L.  Ed.  467;  Railroad  Co.  v.  National 
Bank,  102  U.  S.  14,  53,  26  L.  Ed.  61;  Grand 
Rapids,  etc.,  R.  Co.  v.  Butler,  159  U.  S. 
87,  91,  40  L.  Ed.  85.  See  post,  "Forms  and 
Modes  of  Proceeding,"  VII,  K. 

45.  Construction  of  practice  acts — At- 
lantic &  Pac.  R.  Co.  V.  Hopkins,  94  U.  S. 
11,  13,  24  L.  Ed.  48;  Johnson  v.  Drew,  171 
U.  S.  93,  98,  43  L.  Ed.  88;  Sweeney  v. 
Lomme,  22  Wall.  208,  22  L.  Ed.  727;  Iowa 
Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389,  393,  40 
L.  Ed.  467;  Ludeling  v.  Chafife,  143  U.  S. 
301,  36  L.  Ed.  313;  Scranton  v.  Wheeler, 
179  U.  S.  141,  151,  45  L.  Ed.  126;  Curran 
V.  Arkansas,  15  How.  304,  309,  14  L.  Ed. 
705;  Beach  v.  Viles,  2  Pet.  675,  7  L.  Ed. 
559;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  688,  41  L.  Ed. 
1165;  Coffee  v.  Planters'  Bank,  13  How. 
183,  189,  14  L.  Ed.  105;  Halferty  v.  Wil- 
mering,  112  U.  S.  713,  28  L.  Ed.  858;  Mor- 
gan V.  Potter,  157  U.  S.  195,  197,  39  L. 
Ed.  670;  Chandler  v.  Dix,  194  U.  S.  590, 
48  L.  Ed.  1129;  Central  Nat.  Bank  v. 
Stevens,  169  U.  S.  432,  42  L.  Ed.  807; 
Ross  V.  Barland,  1  Pet.  656,  7  L.  Ed.  302; 
Grand  Rapids,  etc.,  R.  Co.  v.  Butler,  159 
U.  S.  87,  91,  40  L.  Ed.  85;  Duncan  v. 
United  States,  7  Pet.  435,  8  L.  Ed.  739. 
But  see  Amis  v.  Smith,  16  Pet.  303,  304, 
10  L.  Ed.  973. 

The  federal  courts  are  bound  to  adopt 
the  construction  of  a  state  practice  act 
which  has  been  established  by  the  de- 
cisions of  the  highest  court  of  the  state. 
Halferty  v.  Wilmering,  112  U.  S.  713,  28  L. 
Ed.    858. 

Decisions  of  state  courts  upon  questions 
of  practice  are  binding  on  federal  courts. 
Johnson  v.  Drew,  171  U.  S.  93,  98,  43  L. 
Ed.  88. 

On  a  question  of  practice,  it  would 
seem,  that  the  decision  of  the  state  court 
as  to  what  the  practice  is  should  be  con- 
clusive. The  practice  of  the  court  can- 
not be  better  known  and  established  than 
by  its  own  solemn  adjudications  on  the 
subject.  Duncan  v.  United  States,  7  Pet. 
435,  8  L.   Ed.  739. 

"Whether    the    court    of    last    resort    of 
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the  propriety  of  a  particular  remedy,*^  as  to  the  competency  of  parties  to  sue,^''' 
or  be  SLied,'*^  as  to  the  sufifioiency  of  pleadings,^^  as  to  the  discontinuance  of  a 
suit  against  one  or  more  of  several  defendants,^*'  as  to  a  waiver  of  a  variance  be- 
tween the  allegation  and  proof,^^  as  to  the  mode  of  trial  in  ejectment,^^  qj-  as 


the  state  of  Iowa  properly  construed  its 
own  constitution  and  laws  in  determining 
that  the  summary  process  under  those 
laws  was  applicable  to  the  matter  which 
it  adjudged,  was  purely  the  decision  of 
a  question  of  state  law,  binding  upon  this 
court.  Mere  irregularities  in  the  pro- 
cedure, if  any,  were  matters  solely  for  the 
consideration  of  the  judicial  tribunal 
within  the  state  empowered  by  the  laws 
of  the  state  to  review  and  correct  errors 
committed  by  its  courts.  Such  errors  af- 
fect merely  matters  of  state  law  and 
practice,  in  no  way  depending  upon  the 
constitution  of  the  United  States  or  upon 
any  act  of  congress."  Iowa  Cent.  R.  Co. 
V.  Iowa,  160  U.  S.  389,  393,  40  L.  Ed.  467; 
Ludeling  v.  Chaffe,  143  U.  S.  301,  36  L. 
Ed.    313. 

46.  Propriety  of  remedy. — Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  432,  42  L.  Ed. 
807;  Scranton  v.  Wheeler,  179  U.  S.  141, 
151,  45  L.  Ed.  126.  See,  also,  Lowndes 
V.  Huntington,  153  U.  S.  1,  38  L.   Ed.  615. 

Ejectment. — Where  the  state  court  de- 
cides that  ejectment  is  the  proper  remedy 
for  a  riparian  owner  to  secure  the  removal 
of  a  structure  which  interferes  with  ac- 
cess by  him  from  his  fast  land  to  navigable 
waters,  the  decision  is  binding  on  the 
federal  courts.  Scranton  v.  Wheeler,  179 
U.  S.  141,  151,  45  L.  Ed.  126.  See,  also, 
Lowndes  v.  Huntington,  153  U.  S.  1,  38 
L.   Ed.  615. 

Bill  of  review. — A  state  court's  decision 
as  to  errors  for  which  a  bill  of  review  may 
be  filed  is  binding  on  federal  courts.  Cen- 
tral Nat.  Bank  v.  Stevens,  169  U.  S.  432, 
42  L.  Ed.  807. 

47.  Competency  of  parties  to  sue. — 
Morgan  v.  Potter,  157  U.  S.  195,  197,  39 
L.  Ed.  670;  Sweeney  v.  Lomme,  22  Wall. 
208,  22  L.  Ed.  727. 

In  a  suit  on  a  replevin  bond  given  to 
the  sheriff,  where  the  question  whether 
the  proper  party  to  sue  is  the  sheriff  or 
the  party  for  whose  benefit  the  bond  was 
given  depends  upon  the  code  of  practice 
of  Montana  Territory,  the  supreme  court 
of  the  United  States  will  not  reverse  the 
decision  of  the  supreme  court  of  that  ter- 
ritory on  the  question;  that  being  a  ques- 
tion on  the  construction  of  their  own  code. 
Sweeney  v.  Lomme,  22  Wall.  208,  22  L. 
Ed.    727. 

The  right  of  a  foreign  guardian  to  sue 
in  the  federal  courts  is  dependent  on  the 
law  of  the  state  in  which  the  suit  is 
brought,  and  not  on  that  of  the  state  in 
which  the  guardian  was  appointed.  Mor- 
gan V.  Potter,  157  U.  S.  195,  197,  39  L. 
Ed.    670. 

"The  authority  of  a  guardian,  like  that 
of  an  executor  or  administrator,  appointed 
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by  a  court  of  one  state,  is  limited  to  that 
state,  and  he  cannot  sue  in  a  court,  even 
of  the  United  States,  held  within  any  other 
state,  except  so  far  as  authorized  to  do 
so  by  its  laws.  Hoyt  v.  Sprague,  103  U. 
S.  613,  26  L.  Ed.  585;  Lamar  v.  Micou, 
112  U.  S.  452,  28  L.  Ed.  751."  Morgan  v. 
Potter,  157  U.  S.  195,  197,  39  L.  Ed.  670. 

48.  Competency  of  party  to  be  sued. 
— Curran  v.  Arkansas,  15  How.  304,  309, 
14  L.   Ed.  705. 

That  a  state  is  capable  of  being  sued, 
is  purely  a  question  of  local  law,  depend- 
ing on  the  constitution  and  statutes  of  the 
state  binding  on  the  federal  courts.  Cur- 
ran V.  Arkansas,  15  How.  304,  309,  14  L. 
Ed.   705. 

49.  Sufficiency  of  pleadings. — Iowa  Cent. 
R.  Co.  V.  Iowa,  160  U.  S.  389,  40  L.  Ed. 
467;  Grand  Rapids,  etc.,  R.  Co.  v.  Butler, 
159  U.  S.  87,  91,  40  L.  Ed.  85. 

A  decision  of  the  state  court  that  it 
could  determine  from  the  statements  in 
the  pleadings  in  a  case  before  it  that  the 
averments  of  an  answer  set  up  a  defense 
is  binding  upon  the  federal  court.  Iowa 
Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389,  40  L. 
Ed.  467;  Grand  Rapids,  etc.,  R.  Co.  v. 
Butler,  159  U.  S.  87,  91,  40  L.  Ed.  85. 

50.  Discontinuance  as  to  some  of  sev- 
eral defendants.— Coffee  v.  Planters'  Bank, 

13  How.  183,  189,  14  L.  Ed.  105. 

The  construction  placed  upon  a  state 
statute  giving  notes  the  effect  of  joint  and 
several  notes,  that  a  suit  against  several 
parties  to  such  an  instrument  may  be  dis- 
continued as  any  one,  and  prosecuted  as 
to  the  rest  is  binding  on  the  federal  courts. 
Coffee  V.  Planters'  Bank,  13  How.  183,  189, 

14  L.  Ed.  105. 

51.  Variance — Waiver    of    objection — 

Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116 
U.    S.    113,   126,   29    L.   Ed.    575. 

Where  under  the  state  practice  a  vari- 
ance between  the  defendant's  pleadings 
and  proof  is  waived  by  the  admission  of 
evidence,  to  prove  or  a  motion  to  direct  a 
verdict  based  on,  the  defense  which  is 
not  properly  pleaded,  without  objection 
by  the  plaintiff,  the  same  rule  obtains  in 
the  federal  courts.  Liverpool,  etc.,  Ins.  Co. 
V.  Gunther,  116  U.  S.  113,  126,  29  L.  Ed. 
575. 

52.  Mode  of  trial  in  ejectment. — Ross 
V.  Barland,  1  Pet.  656,  7  L.  Ed.  302;  Bag- 
nell  v.  Broderick,  13  Pet.  436,  456,  10  L. 
Ed.  235. 

Where,  by  the  established  practice  of 
courts  in  particular  states,  the  courts,  in 
actions  of  ejectment,  look  beyond  tfie 
grant,  and  examine  the  progressive  stages 
of  the  title,  from  its  incipient  state  until 
its  consummation;  such  a  practice  will 
form  the  law  of  cases  decided  under  the 
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to  the  remedy  by  attachment.^s  are  conclusive  on  the  federal  courts. 

(38)  Public  Officers.— In  a  controversy  relating  exclusively  to  the  title  to  a 
state  office,  created  by  a  statute  of  a  state,  and  to  the  rights  of  one  who  was 
elected  to  the  office  so  created,  those  rights  are  to  be  measured  by  the  state  stat- 
utes and  constitution,  except  in  so  far  as  they  may  be  protected  by  the  federal 
constitution,^*  and  the  construction  placed  upon  state  statutes  by  the  highest 
court  of  a  state  is  controlling  upon  the  federal  courts.^^  Thus  the  decision  of  the 
state  courts  on  the  eligibility,  election  or  appointment  of  state  officers,^^  or  as  to 
their  removal  or  suspension,^^  or  as  to  the  constitutional  existence  of  a  board, 
such  as  a  board  of  county  commissioners.^s  jg  binding  on  the  federal  courts. 

(39)  Real  Estate — (a)  In  General. — Where  any  rule  of  real  property  has 
been  settled  in  the  state  courts,  the  same  rule  will  be  applied  by  federal  courts 
that  would  be  applied  by  them.^^   The  federal  courts  adopted  the  local  law  of  real 


same,  in  these  states,  and  the  supreme 
court  of  the  United  States  regard  those 
rules  of  decision,  in  cases  brought  up  from 
such  states,  provided  that  in  so  doing,  they 
do  not  sutfer  the  provisions  of  any  statute 
of  the  United  States  to  be  violated.  Ross 
V.  Barland,  1  Pet.  656,  7  L.  Ed.  302. 

53.  Attachment. — In  a  suit  upon  a  local 
statute,  giving  a  particular  remedy,  in  the 
nature  of  a  foreign  attachment,  against 
garnishees,  who  possess  goods,  effects  or 
credits  of  the  principal  debtor,  the  de- 
cisions which  have  been  made  on  the  con- 
struction of  that  statute,  by  the  state  court, 
are  entitled  to  great  respect;  and  ought, 
in  conformity  to  the  uniform  practice,  to 
govern  the  decision  of  the  federal  courts. 
Beach  v.  Viles,  2  Pet.  675.  7  L.  Ed.  559. 

54.  Title  to  state  office — Wilson  v. 
North  Carolina,  169  U.  S.  586,  593,  42  L. 
Ed.  865;  Taylor  z\  Beckham  (No.  1),  178 
U  S.  548,  572,  44  L.  Ed.  1187;  Allen  v. 
Georgia,  166  U.  S.  138,  41  L.  Ed.  949; 
See,  also,  Phinney  v.  Sheppard,  etc..  Hos- 
pital Trustees,  177  U.  S.  170,  44  L.  Ed. 
720.  See,  generally,  the  title  PUBLIC 
OFFICERS. 

55.  Construction  of  state  statute  as  of- 
ficers.— Wilson  V.  North  CaroHna,  169  U. 
S.  586,  593,  42  L.  Ed.  865;  Taylor  v.  Beck- 
ham (No.  1),  178  U.  S.  548,  572,  44  L.  Ed. 
1187;  Allen  v.  Georgia,  166  U.  S.  138,  41 
L.  Ed.  949.  See,  also,  Phinney  v.  Shep- 
pard, etc.,  Hospital  Trustees,  177  U.  S. 
170,  44  L.  Ed.  720. 

56.  Eligibility,  election  or  appointment 
of  state  officers — Norton  v.  Shelby  County, 
118  U.  S.  425,  440,  30  L.  Ed.  178. 

57.  Removal  or  suspension  of  officer — 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
593,  42  L.  Ed.  865;  Taylor  v.  Beckham 
(No.  1),  178  U.  S.  548,  572.  44  L.  Ed.  1187; 
Allen  V.  Georgia,  166  U.  S.  138,  41  L.  Ed. 
949.  See,  also,  Phinney  7'.  Sheppard,  etc., 
Hospital  Trustees,  177  U.  S.  170,  44  L. 
Ed.    720. 

"What  kind  and  how  much  of  a  hear- 
ing the  officer  should  have  before  suspen- 
sion by  the  governor  was  a  matter  for  the 
state  legislature  to  determine,  having  re- 
gard to  the  constitution  of  the  state.  The 
procedure  provided  by  a  valid  state  law 
for  the  purpose  of  changing  the  incum- 
bent of  a   state  office  will  not  in  general 


involve  any  question  for  review  by  this 
court.  A  law  of  that  kind  does  but  pro- 
vide for  the  carrying  out  and  enforcement 
of  the  policy  of  a  state,  with  reference  to 
its  political  and  internal  administration, 
and  a  decision  of  the  state  court  in  re- 
gard to  its  construction  and  validity  will 
generally  be  conclusive  here.  The  facts 
would  have  to  be  most  rare  and  excep- 
tional which  would  give  rise  in  a  case  of 
this  nature  to  a  federal  question."  Wilson 
V.  North  Carolina.  169  U.  S.  586,  593,  42 
L.  Ed.  865,  quoted  in  Taylor  v.  Beckman, 
(No.  1),  178  U.  S.  548,  572,  44  L.  Ed.  1187. 

58.  Existence  of  board  of  county  com- 
missioners.— Norton  v.  Shelby  County,  118 
U.   S.   425,  441,  30   L.   Ed.   178. 

Thus  where  the  highest  court  of  a  state 
has  repeatedly  adjudged,  after  careful  and 
full  consideration,  that  a  board  of  county 
commissioners  never  had  a  lawful  exist- 
ence; that  it  was  an  unauthorized  and  il- 
legal body;  that  its  members  were  usurp- 
ers of  the  functions  and  powers  of  the 
justices  of  the  peace  of  the  county;  and 
that  their  action  in  holding  the  county 
court  was  utterly  void,  the  supreme  court 
of  the  United  States  should  neither  gain- 
say nor  deny  the  authoritative  character 
of  that  determination.  Norton  v.  Shelby 
County,  118  U.  S.  425,  441,  30  L.  Ed.  178. 

It  would  lead  to  great  confusion  and  dis- 
order if  a  state  tribunal,  adjudged  by  the 
state  supreme  court  to  be  an  unauthorized 
and  illegal  body,  should  be  held  by  the 
federal  courts,  disregarding  the  decision 
of  the  state  court,  to  be  an  authorized  and 
legal  body,  and  thus  make  the  claims  and 
rights  of  suitors  depend,  in  many  in- 
stances, not  upon  settled  law,  but  upon  the 
contingency  of  litigation  respecting  them 
being  before  a  state  or  a  federal  court. 
Conflicts  of  this  kind  should  be  avoided 
if  possible  by  leaving  the  courts  of  one 
sovereignty  within  their  legitimate  sphere 
to  be  independent  of  those  of  another, 
each  respecting  the  adjudications  of  the 
other  on  subjects  properly  within  its  juris- 
diction. Norton  z:  Shelby  County,  118  U. 
S.  425,  440,  30   L.   Ed.    178. 

59.  Real  property— In  general. — Rail- 
road Co.  V.  National  Bank,  102  U.  S.  14, 
53,  26  L.  Ed.  61:  Greekie  v.  Kirby  Car- 
penter  Co.,   106   U.   S.   379,   385,   27    L.    Ed. 
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property,  whether  the  state  decisions  are  grounded  on  the  construction  of  the 
statutes  of  the  state,^*^  or  form  a  part  of  the  unwritten  law  of  the  state,  which 


157;   Foxcroft  v.   Mallett,   4   How.   353,   11 
L.    Ed.    1008;    Waring   v.    Jackson,    1    Pet. 
570,    7    L.    Ed.    266;    Van    Rensselaer    v. 
Kearney,  11  How.  297,  13  L.  Ed.  703;  Mor- 
gan  V.    Curtenius,   20    How.    1,    15    L.    Ed. 
823;    Green   v.   Neal,   6   Pet.   291,   8   L.   Ed. 
402;  Barrett  v.  Holmes,  102  U.  S.  651,  655, 
26  L.  Ed.  291;  White  v.  Burnley,  20  How. 
235,  15  L.  Ed.  886;  Beals  v.  Hale,  4  How. 
37,    11    L.    Ed.    865;    Arndt   v.    Griggs,    134 
U.    S.    316,    321,    33    L.    Ed.    918;    Polk    v. 
Wendall.   9   Cranch   87,   97,   3   L.    Ed.   665; 
Polk  V.  Wendell,   5  Wheat.   293,   5   L.    Ed. 
92;  Williams  v.  Kirtland,  13  Wall.  306,  20 
L.    Ed.    683;    Brush   v.   Ware,    15    Pet.    93, 
105,  10  L.  Ed.  672;  Woods  v.  Freeman,  1 
Wall.    398,    17    L.    Ed.    543;    Bondurant    v. 
Watson,    103    U.    S.    281,    26    L.    Ed.    447; 
Suydam   v.    Williamson,    24    How.    427,    16 
L.   Ed.   742;   Jackson   v.   Chew,   12   Wheat. 
153,  162,  6  L.  Ed.  583;  Beauregard  v.  New 
Orleans,    18    How.    497,    15    L.    Ed.    469; 
Ridings  v.  Johnson,  128  U.  S.  212,  224,  32 
L.  Ed.  401;  Thatcher  v.  Powell,  6  Wheat. 
119,    5    L.    Ed.    221;    Fairfield    v.    Gallatin 
County,   100   U.   S.  47,  25   L.   Ed.  544;   Mc- 
Keen   v.    Delancy,   5    Cranch   22,   3   L.    Ed. 
25;    Danforth    v.    Thomas,    1    Wheat.    155, 
157,  4  L.  Ed.  59;  Burgess  v.  Seligman,  107 
U.    S.    20,   27    L.    Ed.    359;    Stanly    County 
V.  Coler,  190  U.  S.  437,  444,  47  L.  Ed.  1126; 
Chicago  V.    Robbins,   2   Black   418,   419,   17 
L.  Ed.  298;  Fisher  v.  Haldeman,  20   How. 
186,   15   L.   Ed.  879;   Lowndes  v.   Hunting- 
ton, 153  U.  S.  1,  18,  38  L.  Ed.  615;  Halsted 
V.    Buster,    140    U.    S.    273,    278,    35    L.    Ed. 
484;  Willamson  v.  Berry,  8  How.  495,  543, 
12   L.   Ed.   1170;   Williamson  v.  Suydam,   6 
Wall.   723,  734,  18   L.   Ed.  967;   Gardner  v. 
Collins,   2   Pet.   58,  7   L.   Ed.   347;   Swift  v. 
Tyson.  16  Pet.  1,  24,  10  L.  Ed.  865;  Davis 
V.  Mason,  1  Pet.  503,  7  L.  Ed.  239;  Smith 
V.   McCann,   24   How.   398,   16   L.   Ed.   714; 
Inglis      V.      Sailor's      Snug      Harbour,      3 
Pet.      99,      101,      7      L.     Ed.      617;      Bank 
V.    Dudley,   2    Pet.   492,   506,   7   L.    Ed.    496 
Gormley   v.    Clark,    134    U.    S.    338,    33    L 
Ed.  909;  Walker  v.  State  Harbor  Comm'rs 
17  Wall.  648,  651,  21  L.  Ed.  744;  Barber  v 
Pittsburg,   etc.,    R.    Co.,   166   U.    S.    83,    99 
41   L.   Ed.   925;   Slaughter  v.   Glenn,  92   U 
S.  242,  25  L.  Ed.  122;  Taylor  v.  Brown,  5 
Cranch  234,  3  L.  Ed.  88;  Spindle  v.  Shreve, 
111  U.  S.  542,  546,  28  L.  Ed.  512;  Nichols 
V.    Eaton,    91    U.    S.    716,    23    L.    Ed.    254; 
Preston   v.    Bowmar,    6   Wheat.    580,    5    L. 
Ed.   336;   Clarke  v.   Clarke,   178   U.   S.    186, 
192,    44    L.    Ed.    1028;    Kean    v.    Calumet 
Canal,  etc.,  Co.,  190  U.  S.  452,  461,   47   L. 
Ed.  1134;   Rundle  v.  Delaware,  etc..  Canal 
Co.,  14  How.  80,  14  L.  Ed.  335;   Hinde  v. 
Vattier,    5    Pet.    398,    399,    8    L.    Ed.    168; 
Hardin   v.    Shedd,    190   U.    S.    508.    519,    47 
L.    Ed.   1156. 

Decisions  of  a  state  court  establishing 
a  rule  of  property  are  binding  on  the 
federal  courts.  Bondurant  v.  Watson,  103 
U.  S.  281,  26  L.  Ed.  447;   Suydam  v.  Wil- 


liamson, 24  How.  427,  16  L.  Ed.  742;  Jack- 
son V.  Chew,  12  Wheat.  153,  162,  6  L.  Ed. 
583;  Beauregard  v.  New  Orleans,  18  How. 
497,   15   L.    Ed.  469. 

Where  the  courts  of  Pennsylvania  de- 
cided that  by  the  laws  of  Pennsylvania 
before  the  revolution,  a  pre-emption  right 
to  islands  in  the  Susquehanna  river  could 
not  be  obtained  by  settlement,  the  federal 
courts  will  adopt  their  decision.  Fisher 
V.  Haldeman,  20  How.  186,  15  L.  Ed.  879. 

In  an  action  of  ejectment  to  recover 
land  in  Kentucky,  the  law  of  real  estate 
in  Kentucky  is  the  law  of  the  federal 
courts  in  deciding  the  rights  of  the  par- 
ties. Davis  V.  Mason,  1  Pet.  503,  7  L.  Ed. 
239.  See,  also.  Smith  v.  McCann,  24  How, 
398,   16   L.   Ed.   714. 

60.  Construction  of  local  statutes  as  to 
real  estate. — Green  v.  Neal,  6  Pet.  291,  297, 
8  L.  Ed.  402;  Thatcher  v.  Powell,  6  Wheat. 
119,  5  L.  Ed.  221;  Gardner  v.  Collins,  3 
Pet.  58,  7  L.  Ed.  347;  Stanly  County  v. 
Coler,  190  U.  S.  437,  444,  47  L.  Ed.  1126; 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
Ed.  359. 

_  Where  the  question  upon  the  construc- 
tion of  the  statute  of  a  state,  relative  to 
real  property,  has  been  settled  by  any 
judicial  decision  in  the  state,  where  the 
land  lies,  the  supreme  court  of  the  United 
States  upon  the  uniform  principles  adopted 
by  it,  would  recognize  that  decision  as  a 
part  of  the  local  law.  Gardner  v.  Collins, 
2  Pet.  58,  7  L.   Ed.  347. 

Infinite  mischiefs  would  result  if,  in 
construing  state  statutes  affecting  titles  to 
real  property,  where  no  federal  question 
is  involved,  a  different  rule  was  adopted 
by  the  federal  tribunals  from  that  of  the 
state  courts.  Walker  v.  State  Harbor 
Com^m'rs,  17  Wall.  648,  651,  21  L.  Ed.  744; 
McKeen  v.  Delancy,  5  Cranch  22,  32,  3  l! 
Ed.  25;  Jackson  v.  Chew,  12  Wheat.  153, 
168,   6   L.   Ed.   583. 

The  Mexican  colonization  law  of  August 
18th,  1824,  though  general  to  the  Republic 
of  Mexico,  was,  so  far  as  it  affected  lands 
within  the  limits  of  Texas,  after  the  in- 
dependence of  that  country,  a  local  law 
of  the  new  state,  as  much  so  as  if  it  had 
originated  in  her  legislation.  The  inter- 
pretation, therefore,  placed  on  it  by  the 
highest  court  of  the  state  must  be  ac- 
cepted as  the  true  interpretation,  so  far 
as  it  applies  to  titles  to  lands  in  that 
state,  whatever  may  be  the  opinion  of 
this  court  of  its  original  soundness.  If 
in  courts  of  other  states  carved  out  of 
territory  since  acquired  from  Mexico,  a 
different  interpretation  has  been  adopted, 
the  courts_  of  the  United  States  will  fol- 
low the  different  ruling,  so  far  as  it  af- 
fects titles  in  those  states.  Christy  v. 
Pridgeon,  4  Wall.   196,    18   L.   Ed.   322. 

Private  acts  in  regard  to  real  estate.^ 
"We  cannot  admit  that  the  rule  hitherto 
observed  in  the  court,  of  recognizing  the 
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has  become  a  fixed  rule  of  property.^  ^ 

(b)  Deeds — aa.  Acknozuledgmcnt. — The  decision  of  the  state  courts  as  to 
the  sufficiency  of  an  acknowledgment  of  a  deed  under  the  state  laws  is  binding 
on  the  federal  courts.'^^ 

bb.  Form  and  Sufficiency. — The  requirements  of  the  state  law  in  respect  to  the 
mode  in  which  real  property  situated  within  the  state  may  be  conveyed  or  trans- 
ferred, is  binding  upon  the  federal  courts.*^^ 

cc.  Construction]  and  Operation. — And  when  the  construction  of  certain  words 
in  deeds  has  become  a  settled  rule  of  property  in  a  state,  that  construction  is  to 
be  followed  by  the  courts  of  the  United  States  in  determining  the  title  to  land 


judicial  decisions  of  the  highest  courts  of 
the  states  upon  state  statutes  relative  to 
real  property  as  a  part  of  local  law,  com- 
prehends private  statutes  or  statutes  giv- 
ing special  jurisdiction  to  a  state  court 
for  the  alienation  of  private  estates.  It 
has  never  been  extended  to  private  acts 
relating  to  particular  persons,  for  the  rea- 
son, that,  whatever  a  court  in  a  state  may 
do  in  such  a  case,  its  decision  is  no  part 
of  local  law.  It  concerns  only  those  for 
whose  benefit  such  a  law  was  passed,  and 
because  the  decision  under  it  is  no  rule 
for  any  other  future  case.  It  may  from 
analogy  be  cited  for  the  interpretation  of 
another  private  law  of  a  like  kind,  but 
then  the  utmost  extension  of  it  would 
be,  that  there  would  be  two  judgments  in 
two  private  cases,  which  only  show  more 
plainly  that  no  local  law  had  been  made 
by  both."  Williamson  v.  Berry,  8  How. 
495,  543,  12  L.  Ed.  1170. 

61.  Decisions  on  unwritten  real  estate 
law  of  state.— Green  v.  Neal,  6  Pet.  291, 
297,  8  L.  Ed.  402;  Jackson  v.  Chew,  12 
Wheat.  153,  6  L.  Ed.  583;  Henderson  v. 
Grififin,  5  Pet.  151,  8  L.  Ed.  79;  Daly  v. 
James,  8  Wheat.  495,  535.  5  L.  Ed.  670; 
Railroad  Co.  v.  National  Bank,  102  U.  S. 
14,  57,  26  L.  Ed.  61;  Lowndes  v.  Hunting- 
ton, 153  U.  S.  1,  19,  38  L.  Ed.  615;  Bon- 
durant  v.  Watson,  103  U.  S.  281,  26  L.  Ed. 
447;  Burgess  v.  Seligman,  107  U.  S.  20, 
27  L.  Ed.  359;  Gage  z:  Pumpelly,  115  U.  S. 
454,  29  L.  Ed.  449;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  Ed.  428;  Shively  v.  Bowlby, 
152  U.  S.  1,  19,  38  L.  Ed.  331. 

Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it 
necessarily  happens  that  by  the  course  of 
their  decisions  certain  rules  are  estab- 
lished which  become  rules  of  property  and 
action  in  the  state,  and  have  all  the  effect 
of  law,  and  which  it  would  be  wrong  to 
disturb.  This  is  especially  true  with  re- 
gard to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and 
statutes.  Such  established  rules  are  al- 
ways regarded  by  the  federal  courts,  no 
less  than  by  the  state  courts  themselves, 
as  authoritative  declarations  of  what  the 
law  is.  Burgess  v.  Seligman,  107  U.  S. 
20,  33,  27  L.  Ed.  359;  Pleasant  Township 
V.  ^tna  Life  Ins.  Co.,  138  U.  S.  67,  73,  34 
L.   Ed.  864. 

62.  Acknowledgments. — Schley  v.   Pull- 


man Car  Co.,  120  U.  S.  575,  30  L.  Ed.  789; 
McKeen  v.  Delancy,  5  Cranch  22,  3  L.  Ed. 
25;  Ross  V.  McLung,  6  Pet.  283,  8  L.  Ed. 
400. 

Under  the  act  of  Pennsylvania  of  1715, 
which  requires  a  deed  to  be  acknowledged 
before  a  justice  of  the  peace  of  the  county 
where  the  lands  lie,  it  had  been  the  long- 
established  practice,  before  the  year  1775, 
to  acknowledge  deeds  before  a  justice  of 
the  supreme  court  of  the  province  of 
Pennsylvania;  and  although  the  act  of 
1715  does  not  authorize  such  a  practice, 
yet  as  it  has  prevailed,  it  is  to  be  con- 
sidered as  a  correct  exposition  of  the 
statute.  McKeen  v.  Delancy,  5  Cranch 
22,  3  L.  Ed.  25;  Schley  v.  Pullman  Car 
Co.,   120   U.   S.   575,   580,   30   L.   Ed.   789. 

63.  Conveyances  in  general. — Schley  v. 
Pullman  Car  Co.,  120  U.  S.  575,  580,  30 
L.  Ed.  789;  McGoon  v.  Scales,  9  Wall.  23, 
19  L.  Ed.  545;  Brine  v.  Insurance  Co.,  96 
U.  S.  627,  24  L.  Ed.  858;  East  Cent.  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.,  204 
U.  S.  266,  272,  51  L.  Ed.  476;  Barber  v. 
Pittsburg,  etc.,  R.  Co.,  166  U.  S.  83,  99, 
41  L.  Ed.  925;  Bucher  v.  Cheshire  R.  Co., 
125  U.  S.  555,  5&3,  31  L.  Ed.  795;  Morgan 
V.  Curtenius,  20  How.  1,  15  L.  Ed.  823; 
De  Vaughn  v.  Hutchinson,  165  U.  S.  566, 
41  L.  Ed.  827;  Abraham  v.  Casey,  179  U. 
S.  210,  218,  45  L.  Ed.  156;  Clarke  v.  Clarke, 
178  U.  S.  186,  44  L.  Ed.  1028. 

"The  rights  of  the  parties  must  be  gov- 
erned by  the  requirements  of  that  law  in 
respect  to  the  mode  in  which  real  prop- 
erty situated  within  the  limits  of  that 
state  may  be  conveyed  or  transferred. 
United  States  v.  Crosby,  7  Cranch  115,  3 
L.  Ed.  287;  Clark  z:  Graham,  6  Wheat. 
577,  5  L.  Ed.  334;  McCormick  v.  Sullivant, 
10  Wheat.  192,  6  L.  Ed.  300;  Suydam  v. 
Williamson,  24  How.  427,  16  L.  Ed.  742; 
Brine  v.  Insurance  Co.,  96  U.  S.  627,  24 
L.  Ed.  858."  Schley  v.  Pullman  Car  Co., 
120  U.  S.  575,  580,  30  L.  Ed.  789. 

The  laws  of  the  state  in  which  land  is 
situated  control  exclusively  its  descent, 
alienation,  and  transfer,  and  the  effect  and 
construction  of  instruments  intended  to 
convey  it.  Brine  v.  Insurance  Co.,  96  U. 
S.  627,  24  L.  Ed.  858;  McGoon  v.  Scales, 
9  Wall.   23,   19   L.   Ed.   545. 

Mode  of  conveyance  by  husband  and 
wife. — Schley  v.  Pullman  Car  Co.,  120  U. 
S.   575,  580,   30   L.   Ed.   789. 
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within  the  state,  whether  between  the  same  or  between  other  parties.^*  But  a 
decision  of  a  state  court  upon  the  construction  of  a  deed,  as  to  matters  and  lan- 
guage belonging  to  the  common  law  and  not  to  any  local  statute,  although  entitled 
to  high  respect,  is  not  conclusive  upon  the  federal  courts.^^  The  decision  of  a 
state  court  that  a  subsequently  acquired  title  inures  to  the  grantee  under  a  quit- 
claim deed  is  binding  on  the  federal  courts.^^ 

dd.  Recording. — The  peace  of  society,  and  the  security  of  titles  require,  that 
the  federal  courts  should  conform  to  the  construction  of  an  act  as  to  the  reg- 
istration of  deeds  which  has  been  made  in  the  courts  of  the  state,  if  it  can  dis- 
cover what  that  construction  is.^" 

(c)  Mortgages — aa.  In  General. — State  laws  in  existence  when  a  mortgage 
of  a  real  estate  is  made,  enter  into  and  become  a  part  of  such  contract,  and  are 
binding  on  the  federal  courts. ^^ 

bb.  Validity  of  Stipulations  for  Attorney  s  Fees. — If  a  stipulation  in  a  mort- 
gage for  attorney's  fees  on  foreclosure  is  void  by  the  state  law,  the  federal  courts, 
in  foreclosure  proceedings,  are  governed  by  the  same  rule.^^ 

cc.  Transactions  Either  Mortgages  or  Sales. — When  the  question  before  a 
court  of  equity  is,  whether  a  deed  which  purports  upon  its  face  to  be  an  abso- 
lute deed,  was  in  reality  a  deed  or  a  mortgage,  extraneous  evidence  is  admissible 
to  show  that  it  was  only  a  mortgage,  and  upon  such  a  question  as  this,  depending 
upon  the  general  principles  of  equity  jurisprudence,  the  federal  courts  do  not  hold 
themselves  bound  by  the  decisions  of  the  highest  court  of  the  state  in  which 
the  land  in  question  was,  but  will  be  governed  by  their  own  view,  of  those  prin- 
ciples."^ 

dd.  Recording. — The  recording  acts  of  a  state  with  respect  to  mortgages  and 
the  construction  placed  upon  them  by  the  highest  state  courts,  are  binding  on  the 
federal  courts  as  a  rule  of  decision." ^ 


64.  Adoption  of  construction  of  state 
courts. — Barber  v.  Pittsburg,  etc.,  R.  Co., 
166  U.  S.  83,  99,  41  L.  Ed.  925;  Jackson  v. 
Chew,  12  Wheat.  153,  6  L.  Ed.  583;  Hen- 
derson V.  Griffin,  5  Pet.  151,  8  L.  Ed.  79; 
Suydam  v.  Williamson,  24  How.  427,  16 
L.  Ed.  742;  Burgess  v.  Seligman,  107  U. 
S.  20,  27  L.  Ed.  359;  East  Cent.  Eureka 
Min.  Co.  V.  Central  Eureka  Alin.  Co.,  204 
U.  S.  266,  272,  51  L.  Ed.  476;  Russell  v. 
Ely,  2  Black  575,  577,  17  L.  Ed.  258. 

The  construction  and  effect  of  a  con- 
veyance between  private  parties  is  a  mat- 
ter as  to  which  we  follow  the  court  of 
the  state.  East  Cent.  Eureka  Min.  Co.  v. 
Central  Eureka  Min.  Co.,  204  U.  S.  266, 
272,  51  L.  Ed.  476;  Brine  v.  Insurance  Co., 
96  U.  S.  627,  24  L.  Ed.  858;  De  Vaughn  v. 
Hutchinson,  165  U.  S.  566,  41  L.  Ed.  827. 

65.  Common-law  construction  of  deed. 
— Foxcroft  V.  Mallett,  4  How.  353,  11  L. 
Ed.    1008. 

66.  After-acquired  title  inuring  to  gran- 
tee under  quitclaim  deed. — Morgan  v.  Cur- 
tenius,  20  How.  1,  15  L.  Ed.  823.  See, 
generally,  the  title  COVENANTS. 

67.  Recording  acts. — Ridings  v.  Johnson, 
128  U.  S.  212.  32  L.  Ed.  401;  Ross  v.  Mc- 
Lung,  6  Pet.  283,  8  L.  Ed.  400. 

68.  Mortgages. — Brine  v.  Insurance  Co., 
96  U.  S.  627,  24  L.  Ed.  858;  Bacon  v. 
Northwestern,  etc.,  Ins.  Co.,  131  U.  S.  258, 
264,  33  L-  Ed.  128;  Abraham  v.  Casey,  179 
U.  S.  210,  218,  45  L.  Ed.  156;  Clarke  v. 
Clarke,   178  U.   S.   186,  44  L.  Ed.   1028. 

Conclusions  of  the  state  court  upon  an 


interpretation  of  the  local  law  of  the  state, 
governing  the  sale,  the  record  of  title  to 
real  estate,  and  the  nature  under,  the  local 
law  of  the  rights  of  a  mortgage  creditor, 
are  binding  on  the  federal  courts.  Abra- 
ham V.  Casey,  179  U.  S.  210,  218,  45  L.  Ed. 
156;  Clarke  v.  Clarke,  178  U.  S.  186,  44  L. 
Ed.    1028. 

69.  Validity  of  stipulations  for  at- 
torneys' fees.^ — Bendey  v.  Townsend,  109 
U.  S.  665,  27  L.  Ed.  1065;  Dodge  v.  Tul- 
leys,  144  U.  S.  451,  457,  36  L.  Ed.  501. 

70.  Whether  instrument  is  deed  or 
mortgage. — Russell  v.  Southard,  12  How. 
139,  13  L.  Ed.  927.  See,  generally,  the 
title  MORTGAGES  AND  DEEDS  OF 
TRUST. 

71.  Recording. — Pickett  v.  Foster,  149 
U.  S.  505,  530,  37  L.  Ed.  829;  Bondurant 
V.  Watson,  103  U.  S.  281,  26  L.  Ed.  447; 
Townsend  v.  Todd,  91  U.  S.  452,  23  L. 
Ed.  413;  Abraham  v.  Casey,  179  U.  S.  210, 
218,  45  L.  Ed.  156;  Clarke  v.  Clarke,  178 
U.  S.  186,  44  L.  Ed.  1028;  Riding  v.  John- 
son, 128  U.  S.  212,  224,  32  L.  Ed.  401. 

Decisions  of  the  Louisiana  state  courts 
that  mortgages  have  no  effect  as  against 
third  persons  unless  recorded,  and  that 
when  ten  years  have  elapsed  from  the  date 
of  the  original  inscription  without  rein- 
scription,  the  mortgage  is  void  as  to  all 
persons  who  are  not  parties  to  the  mort- 
gage, save  in  the  single  case  of  a  minor's 
mortgage  on  the  property  of  his  tutor, 
are  binding  upon  the  federal  courts. 
Bondurant  v.  Watson,  103  U.  S.  281,  26  L. 
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ee.  Advertisement  of  Sale. — Federal  courts  are  bound  by  the  decisions  of  the 
state  courts  as  to  the  sufficiency  of  an  advertisement  of  a  sale  under  a  mortgage 
of  land  within  the  state,  under  a  state  statute  providing  for  advertisement^^ 

ff.  Redemption  on  Foreclosure — (aa)  Right  to  Redeem. — In  many  of  the  states 
the  right  to  redeem  within  a  prescribed  time  after  sale  under  a  decree  of  fore- 
closure is  given,  in  certain  cases,  by  statute.  This  right,  when  thus  given,  is  a 
substantial  one,  to  be  recognized  even  in  the  courts  of  the  United  States  sitting 
in  equity,  because  the  statute  constitutes  a  rule  of  property  in  the  state  that  en- 
acts itJ^ 

(bb)  Mode  of  Securing  Right. — It  is  not  necessary  that  the  form  or  mode  of 
securing  a  right  of  redemption  should  follow  precisely  that  prescribed  by  the 
state  statute.  If  the  right  is  substantially  preserved  or  secured,  it  may  be  done 
by  such  suitable  methods  as  the  flexibility  of  chancery  proceedings  will  enable 
the  court  to  adopt,  and  which  are  most  in  conformity  with  the  practice  of  the 
court.'^ 

(cc)  Remedy  upon  Failure  of  Court  to  Allow  Right  of  Redemption. — If  the  fed- 
eral court  fails'  to  allow  to  the  mortgagor  the  right  of  redeeming  within  a  certain 


Ed.  447;   Pickett  v.   Foster,   149  U.  S.  505, 
530,  37  L.   Ed.  829. 

The  supreme  court  of  the  United  States 
is  bound  to  follow  the  courts  of  the  state 
of  Connecticut  in  their  uniform  decisions, 
in  construing  the  recording  acts  of  that 
state,  that  a  mortgage  must  truly  describe 
the  debt  intended  to  be  secured;  and  that 
it  is  not  sufficient  that  the  debt  be  of  such 
a  character  that  it  might  have  been  se- 
cured by  the  mortgage  had  it  been  truly 
described.  Townsend  v.  Todd,  91  U.  S. 
452,   23   L.   Ed.   413. 

72.  Sufficiency  of  advertisement  of  sale 
under  mortgage. — Bacon  v.  Northwestern, 
etc.,  Ins.  Co.,  131  U.  S.  258,  33  L.  Ed.  128 
(misnomer  of  mortgagee). 

73.  Allowing  redemption  on  foreclosure. 
—Parker  v.  Dacres,  130  U.  S.  43,  48,  32  L. 
Ed.  848;  Brine  v.  Insurance  Co.,  96  U.  S. 
627,  24  L.  Ed.  858;  Hammock  v.  Loan  & 
Trust  Co.,  105  U.  S.  77,  26  L.  Ed.  1111; 
Mason  v.  Northwestern  Mut.  Ins.  Co., 
106  U.  S.  163,  164,  27  L.  Ed.  129,  130;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Cushman,  108 
U.  S.  51,  27  L.  Ed.  648.  United  States 
Mortgage  Co.  v.  Sperry,  138  U.  S.  313,  332, 
34  L.  Ed.  969;  Orvis  v.  Powell,  98  U.  S.  176, 
25  L.  Ed.  238;  Allis  v.  Insurance  Co.,  97  U. 
S.  144,  146,  24  L.  Ed.  1008;  Metropolitan 
Bank  v.  Connecticut,  etc.,  Ins.  Co.,  131 
U.  S.  appx.  clxii,  24  L.  Ed.  1011;  Burley 
V.  Flint,  105  U.  S.  247,  26  L.  Ed.  986; 
Missouri,  etc..  Trust  Co.  v.  Krumseig,  172 
U.  S.  351,  359,  43  L.  Ed.  474;  Swift  V. 
Smith,  102  U.  S.  442,  456,  26  L.  Ed.  193. 

The  state  law  giving  to  a  mortgagor  of 
real  estate  the  privilege  within  twelve 
months  after  a  decree  of  foreclosure,  and 
to  his  judgment  creditors  within  three 
months  thereafter,  of  redeeming  the  prem- 
ises, is  a  substantial  right,  and  constitutes 
a  rule  of  property  to  which  the  circuit 
court  must  conform.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Cushman,  108  U.  S.  51, 
60,  27  L.  Ed.  648;  Brine  v.  Insurance  Co., 
96   U.   S.   627,  24   L.   Ed.   858. 

The  statutory  right  of  redemption  after 
a    judicial    sale,    under   a    decree    of    fore- 


closure of  a  mortgage,  or  deed  of  trust, 
is  a  rule  of  propery  in  Illinois,  and  it  must 
be  accorded  in  the  federal  courts  equally 
as  in  those  of  the  state.  Swift  v.  Smith, 
102  U.  S.  442,  450,  26  L.  Ed.  193;  Brine  v. 
Insurance  Co.,  96  U.  S.  627,  24  L.  Ed.  858; 
Orvis  V.  Powell,  98  U.  S.  176,  25  L.  Ed. 
238. 

74.  Form  of  securing  right  of  redemp- 
tion.— Connecticut  Mut.  Life  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  60,  27  L.  Ed.  648; 
Brine  v.  Insurance  Co.,  96  U.  S.  627,  24 
L.  Ed.  S58;  Allis  v.  Insurance  Co.,  97  U. 
S.    144,   24   L.   Ed.    1008. 

The  substantial  right  given  by  the  stat- 
ute to  the  purchaser  is  that  the  redemp- 
tion money  be  secured  to  him  before  the 
benefit  of  his  purchase  is  taken  away,  and 
the  substantial  right  given  to  the  party 
redeeming  is  that  the  redemption  become 
complete  and  effectual  upon  payment  by 
him  of  the  required  amount.  The  par- 
ticular mode  in  which  the  money  is  paid 
c5r  secured  by  the  latter  for  the  benefit 
of  the  former  is  not  of  the  substance  of 
the  rights  of  either.  The  mode  or  manner 
of  payment  belongs,  so  far  as  the  federal 
court  is  concerned,  to  the  domain  of  prac- 
tice, the  power  to  regulate  which,  in  har- 
mony with  the  laws  of  the  United  States 
and  the  rules  of  this  court,  as  might  be 
necessary  and  convenient  for  the  adminis- 
tration of  justice,  is  expressly  given  by 
statute  to  the  circuit  courts.  Rev.  Stat., 
§  918;  Connecticut  Mut.  Life  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  62,  27  L.  Ed.  648. 

Thus  the  federal  courts  may  provide 
by  rule  that  redemption  money  be  paid 
to  the  holder  of  the  certificate,  or  to  the 
clerk  of  the  court,  although  by  the  state 
statute,  in  case  of  redemption  by  a  judg- 
ment creditor,  the  money  must  be  paid  to 
the  officer  having  the  execution.  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Cushman, 
108  U.  S.  51,  61,  27  L.  Ed.  648. 

The  statute  of  Minnesota  declares  that, 
in  the  foreclosure  of  a  mortgage  by  a 
proceeding  in  court,  the  debtor,  after  the 
confirmation  of  the  sale,  shall  be  allowed 
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time,  as  required  by  the  state  statute,  the  mortgagor's  remedy  is  by  appeal,'^* 
and  where  the  court  decrees  a  sale  without  giving  a  right  of  redemption,  the 
defendant  cannot,  after  the  expiration  of  the  time  allowed  by  the  statute  for 
redemption,  file  a  bill  of  review  to  revise  the  order  of  saleJ^ 

(d)  Order  of  Subjecting  Land  Sold  in  Parcels  Subject  to  Lieiu. — Where  the 
rule  has  been  established  by  the  highest  court  of  a  state  that  where  land  subject 
to  liens  is  sold  in  parcels,  the  parcels  first  sold  should  be  last  subjected  to  the 
satisfaction  of  the  liens,  the  rule  is  binding  on  the  federal  courts  as  a  rule  of 
property.'^ ''^ 

(e)  Estates. — Decisions  of  a  state  court,  as  to  whether  or  not  a  remainder  is 
vested,"^ ^  or  construing  a  statute  abolishing  estates  tail,'^^  are  binding  on  the  fed- 
eral courts  as  rules  of  property. 

(f)  Improvements. — A  state  law  giving  an  occupying  claimant  of  land  the 
right  to  recover  for  permanent  improvements  made  upon  the  land  while  in  pos- 
session is  binding  on  the  federal  courts  as  a  rule  of  decision. ^"^ 

(g)  Vendor's  Lien. — The  courts  of  the  United  States  enforce  vendor's  liens 
if  in  harmony  with  the  jurisprudence  of  the  state  in  which  the  action  is  brought, 
and  the  principle  upon  which  such  a  lien  rests  has  been  held  to  be  that  one  who 
gets  the  estate  of  another  ought  not  in  conscience  to  be  allowed  to  keep  it  without 
paying  the  consideration.^^ 


twelve  months  in  which  to  redeem,  by 
paying  the  amount  bid  at  the  sale  with  in- 
terest. Where,  in  a  foreclosure  suit,  a 
decree,  passed  by  a  court  of  the  United 
States  sitting  in  that  state,  ordered  the 
master,  on  making  the  sale,  to  deliver  to 
the  purchaser  a  certificate  that,  unless  the 
mortgaged  premises  were,  within  twelve 
months  after  the  sale,  redeemed,  by  pay- 
ment of  the  sum  bid,  with  interest,  he  would 
be  entitled  to  a  deed,  and  should  be  let 
into  possession  upon  producing  the  mas- 
ter's deed  and  a  certified  copy  of  the  order 
of  the  court  confirming  the  report  of  the 
sale.  Held,  that  the  decree  gave  sub- 
stantial effect  to  the  equity  of  redemption 
secured  by  the  statute.  Allis  v.  Insurance 
Co.,  97  U.  S.  144,  24  L.  Ed.  1008. 

75.  Remedy  of  mortgagor  by  appeal. — 
Burley  v.  Flint,  105  U.  S.  247,  26  L.  Ed. 
986;  Mason  v.  Northwestern  Ins.  Co.,  106 
U.    S.   163,  27   L.   Ed.   129. 

If  the  appeal  is,  taken  within  the  time 
allowed  by  law,  it  is  immaterial  that  the 
period  within  which  redemption  could  be 
made  under  the  statute  has  expired.  Ma- 
son V.  Northwestern  Ins.  Co.,  106  U.  S. 
163,  27  L.   Ed.  129. 

76.  Right  of  mortgagor  to  file  bill  to 
reverse  order  of  sale. — Burley  v.  Flint, 
105   U.   S.  247,  26  L.  Ed.  986. 

77.  Order  of  subjecting  land  sold  in 
parcels  subject  to  liens. — Orvis  v.  Powell, 
98  U.  S.  176,  25  L.  Ed.  238.  See,  generally, 
the  title  MARSHALING  ASSETS  AND 
SECURITIES. 

78.  Whether  remainder  vested. — Doe  v. 
Considine,  6  Wall.  458,  477,  18  L.  Ed.  869. 
See,  generally,  the  title  REMAINDERS, 
REVERSIONS  AND  EXECUTORY  IN- 
TERESTS. 

79.  Construction  of  statute  abolishing  es- 
tates tail. — Van  Rensselaer  v.  Kearney,  11 
How.  297,  13   L.  Ed.   703. 


In  1786  the  legislature  of  New  York 
passed  a  law  declaring  that  "all  estates 
tail  shall  be,  and  hereby  are,  abolished;" 
and  if  any  person  should  thereafter  be- 
come seized  in  fee  tail  of  any  lands,  tene- 
ments, or  hereditaments  by  virtue  of  any 
devise,  etc.,  he  should  be  deemed  to  have 
become  seized  in  fee  simple  absolute. 
This  included  an  estate  tail  in  remainder, 
as  well  as  one  in  possession.  The  courts 
in  New  York  have  so  decided,  and  this 
court  adopts  their  construction.  Van  Rens- 
selaer V.  Kearney,  11  How.  297,  13  L.  Ed. 
703. 

80.  Improvements.— Bank  v.  Dudley,  2 
Pet.  492,  526,  7  L.   Ed.  496. 

The  inability  of  the  courts  of  the  United 
States  to  proceed  in  suits  at  common  law, 
in  the  mode  prescribed  by  the  occupant 
law  of  Ohio,  does  not  deprive  the  oc- 
cupant of  the  benefit  intended  him;  the 
modes  of  proceeding  which  belong  to 
courts  of  chancery,  are  adapted  to  the 
execution  of  the  law;  and  to  the  equity 
side  of  the  court  he  may  apply  for  relief; 
sitting  in  chancery,  it  can  appoint  com- 
missioners to  estimate  improvements,  as 
well  as  rents  and  profits,  and  can  enjoin 
the_  execution  of  the  judgment  at  law, 
until  its  decree  shall  be  complied  with. 
If  any  part  of  the  act  be  unconstitutional^ 
the  provisions  of  that  part  may  be  dis- 
regarded; while  full  effect  will  be  given 
to_  such  as  are  not  repugnant  to  the  con- 
stitution of  the  state,  or  the  ordinance  of 
1787;  the  question  whether  any  of  its  pro- 
visions be  of  this  description,  will  prop- 
erly arise  in  the  suit  brought  to  carry 
them  into  effect.  Bank  v.  Dudlev  2  Pet 
492,  493,  7  L.   Ed.  496. 

81.  Vendor's  liens.— Slide  &  Spur  Gold 
Mmes  V.  Seymour,  153  U.  S.  509,  516,  38 
L.  Ed.  802;  Fisher  v.  Shropshire  147  U 
S.  133,  139,  37  L.  Ed.  109;  Chilton  v 
Braiden,  2  Black  458,  17  L.  Ed.  304. 


1112 


COURTS. 


(h)  Sale  of  Land  for  Taxes. — See  post,  ''Sale  of  Land  for  Taxes,"  VII,  J, 
13,  c,  (45),  (a),  bb,  (kk). 

(i)  Grants  of  Public  Lands — aa.  Grant's  by  State. — Upon  the  questions  as  to 
the  vaHdity,^2  construction,^^  or  operation  and  eflfect^-*  of  a  grant  of  pubhc  lands 
by  the  state,  the  decisions  of  the  highest  state  courts  are  conclusive  on  the  fed- 
eral courts.  Upon  a  like  principle,  the  federal  courts  are  bound  by  the  state 
court's  construction  of  statutes  affirming,^^  or  avoiding,^^  grants  of  public  land. 
So  when  the  courts  of  a  state  have  decided  that  under  their  statutes  declaring 
an  elder  grant  founded  on  a  younger  entry  to  be  void,  the  priority  of  entries  is 
examinable  at  law,  and  that  a  junior  patent  founded  on  a  prior  entry  shall  pre- 
vail in  ejectment,  against  a  senior  patent  founded  on  a  junior  entry,  the  deci- 
sions are  binding  on  the  federal  courts.^'^ 


82.  Validity    of    public    land    grants. — 

Polk  V.  Wendell,  5  Wheat.  293,  5  L.  Ed. 
92;  Polk  V.  Wendell,  9  Cranch  87,  97,  3 
L.  Ed.  665;  League  v.  Egery,  24  How. 
264,  16  L.  Ed.  655;  Foote  v.  Egery,  24 
How.  267,  16  L.  Ed.  656;  Porterfield  v. 
Clark,  2  How.  76,  77,  11  L.  Ed.  185; 
Emigrant  Co.  v.  Adams  County,  100  U. 
S.  61,  25  L.  Ed.  563.  See,  also,  Herron 
V.  Dater,  120  U.  S.  464,  30  L.  Ed.  748; 
Mobile  Transp.  Co.  v.  Mobile,  187  U.  S. 
479,  491,  47  L.  Ed.  266.  See,  generally, 
the  title  PUBLIC  LANDS. 

Where  the  supreme  court  of  Texas  has 
repeatedly  decided  that  by  the  coloniza- 
tion laws  of  Mexico  passed  in  1824  and 
1828,  the  consent  of  the  federal  executive 
of  Mexico  was  essential  to  the  validity 
of  a  grant  of  lands  within  ten  leagues  of 
the  coast,  the  decision  is  binding  on  the 
federal  courts.  League  v.  Egery,  24  How. 
264,  16  L.  Ed.  655;  Foote  v.  Egery,  24 
How.   267,   16   L.   Ed.   656. 

The  decision  of  the  state  court  that 
under  a  statute  a  county  may  devote  its 
swamp  land  to  certain  public  purposes 
specified  in  the  act,  and  that  in  such  case 
it  is  not  limited  in  price  by  a  provision 
of  the  statute  that  the  same  shall  not  be 
sold  for  less  than  a  certain  price  per  acre, 
is  binding  upon  the  federal  courts.  Emi- 
grant Co.  V.  Adams  County,  100  U.  S.  61, 
25    L.    Ed.    563. 

83.  Construction  of  public  land  grant 

Preston  v.  Bowmar,  6  Wheat.  580,  5  L. 
Ed.  336;  Porterfield  v.  Clark,  2  How.  76, 
77,  11  L.  Ed.  185;  Heath  v.  Wallace,  138 
U.  S.  573,  587,  34  L-  Ed.  1063;  United 
States  V.  Roselius,  15  How.  31,  14  L.  Ed. 
587. 

Whether  or  not  a  survey  made  by  an 
officer  of  the  state  is  a  segregation  survey, 
as  defined  by  the  act  of  the  state  legisla- 
ture, is  one  on  which  the  federal  courts 
will  follow  the  decision  of  the  state  court. 
It  is  in  reality  a  construction  of  a  state 
statute.  Heath  v.  Wallace,  138  U.  S.  573, 
587,  34  L.  Ed.  1063. 

In  case,  of  doubtful  construction  of  a 
patent  to  land,  the  claim  of  the  party 
in  actual  possession  ought  to  be  main- 
tained, especially  where  it  has  been  up- 
held by  the  decision  of  state  tribunals. 
Preston  v.  Bowmar,  6  Wheat.  580,  5  L. 
Ed.   336. 


84.  Operation  and  effect  of  public  grants 
of  land.— Brush  v.  Ware,  15  Pet.  93,  10  L. 
Ed.    672. 

"Whatever  doubts,  on  common-law 
principles,  might  have  existed,  on  the 
question,  whether  the  court  can  go  be- 
hind a  patent  for  lands,  and  examine  the 
equity  asserted  in  a  bill  claiming  the  land 
against  the  patent,  in  Ohio  and  Kentucky, 
this  question  has  been  long  judicially  set- 
tled; and  this  court,  following  the  de- 
cisions of  those  states,  have  also  decided 
it.  The  cases  of  Bodley  v.  Taylor,  5 
Cranch  191,  196,  3  L.  Ed.  75;  Polk  v.  Wen- 
dell, 9  Cranch  87,  93,  3  L.  Ed.  665;  Polk 
V.  Wendall,  5  Wheat.  293,  5  L.  Ed.  92; 
Miller  v.  Kerr,  7  Wheat.  1,  5  L.  Ed.  381; 
Hoofnagle  v.  Anderson,  7  Wheat.  212,  5 
L.  Ed.  437."  Brust  v.  Ware,  15  Pet.  93, 
10  L.  Ed.  672. 

The  decision  of  the  highest  court  of  a 
state  that  a  statute  declaring  that  entries 
for  land  shall  become  void  if  not  surveyed 
before  a  certain  time,  and  which  contains 
a  proviso  allowing  infants  and  married 
women  two  years  after  their  disability  is 
removed  to  complete  their  surveys  and 
entries,  that  a  case  of  two  or  more  joint 
owners,  one  of  whom  is  under  disability, 
is  within  the  proviso,  is  binding  upon  the 
federal  courts  as  a  rule  of  propert3^  Shipp 
V.  Miller,  2  Wheat.  316.  4  L.  Ed.  248. 

85.  Construction  of  statutes  affirming 
land  grants. — A  decisfon  of  the  supreme 
court  of  California  that  an  act  of  the  legis- 
lature of  that  state  is  not  intended  to 
amount  to  an  affirmation  of  the  grant  of 
land  made  by  the  alcalde  of  the  pueblo  of 
San  Francisco,  is  binding  upon  the  su- 
preme court  of  the  United  States.  Walker 
V.  State  Harbor  Comm'rs,  17  Wall.  648,  21 
L.  Ed.  744. 

86.  Construction  of  statutes  avoiding 
land  grants — Danforth  v.  Thomas,  1 
Wheat.   155,  4  L.   Ed.   59. 

The  construction  by  state  courts  of  a 
state  statute  avoiding  entries,  surveys  or 
grants  of  lands  set  apart  for  Indians  is 
binding  on  federal  courts.  Danforth  v. 
Thomas,  1  Wheat.  155,  4  L.  Ed.  59. 

87.  Priority  as  between  several  paten- 
tees.—Polk  V.  Wendall,  9  Cranch  87,  98,  3 
L.  Ed.  665;  Robinson  v.  Campbell,  3 
Wheat.  212,  4  L.  Ed.  372. 

Although  the  state  courts  of  Tennessee 
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bb.  Grants  by  General  Government. — The  federal  courts  will  construe  grants 
of  the  general  government  without  reference  to  the  rules  of  construction  adopted 
by  the  states   for  their  grants. ^^ 

(j)  Riparian  Rights. — Rights  in  and  incident  to  navigable  waters  or  the  land 
under  them  are  to  be  determined  solely  with  reference  to  the  law  of  the  state  in 
which  such  navigable  waters  were  situated,  and  the  decisions  of  the  state  courts 
upon  such  questions  are  controlling  on  the  federal  courts  as  a  rule  of  property. ^^ 
Thus,  the  rule  applies  to  the  nature  and  extent  of  the  riparian  owner's  rights 
as  to  the  use  of  the  water  of  a  stream,^°  or  in  soil  below  high-water  mark,^^  or 


have  decided,  that,  under  their  statutes 
declaring  an  elder  grant,  founded  on  a 
junior  entry,  to  be  void,  a  junior  patent, 
founded  on  a  prior  entry,  will  prevail,  at 
law,  against  a  senior  patent,  founded  on  a 
junior  entry — this  dGctrine  has  never  been 
extended  beyond  cases  within  the  express 
purview  of  the  statute  of  Tennessee  and 
cannot  apply  to  a  case  of  titles  deriving 
all  their  validity  from  the  laws  of  Vir- 
ginia, and  confirmed  by  the  compact  be- 
tween the  two  states.  Robinson  v.  Camp- 
bell, 3  Wheat.  212,  4  L.  Ed.  372. 

88.  Grants    by    federal     government 

Northern  Pac.  R.  Co.  v.  Townsend,  190 
U.  S.  267,  270,  47  L.  Ed.  1044;  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  Ed.  819.  See, 
generally,  the  title  PUBLIC  LANDS. 

Grants  from  crown. — The  decision  of 
the  state  court  upon  the  letters  patent  by 
which  the  province  was  originally  granted 
by  the  king  of  the  Great  Britain,  is  un- 
questionably entitled  to  great  weight.  If 
the  words  of  the  letters  patent  had  been 
more  doubtful,  quaere?  if  the  decision  of 
a  state  court  on  their  construction,  made 
with  great  deliberation  and  research,  ought 
to  be  regarded  as  conclusive?  Martin  v. 
Waddell,  16  Pet.  367,  369,  10  L.  Ed.  997. 

Quaere?  Whether,  on  a  question  which 
depends  not  upon  the  meaning  of  instru- 
ments formed  by  the  people  of  a  state,  or 
by  their  authority,  but  upon  the  letters 
patent  granted  by  the  British  crown,  un<ier 
which  certain  rights  are  claimed  by  the 
state,  on  one  hand,  and  by  private  in- 
dividuals, on  the  other,  if  the  supreme 
court  of  the  state  of  New  Jersey  had  been 
of  opinion,  that  upon  the  face  of  the 
charter,  the  question  was  clearly  in  favor 
of  the  state,  and  that  the  proprietors  hold- 
ing under  the  letters  patent  had  been  de- 
prived of  their  just  rights  by  the  erroneous 
judgment  of  the  state  court,  it  could  be 
maintained,  that  the  decision  of  the  court 
of  the  state  on  the  construction  of  the 
letters  patent  bound  the  supreme  court  of 
the  United  States.  Martin  v.  Waddell,  16 
Pet.  367.  369,   10   L.  Ed.  997. 

89.  Riparian  rights  in  general. — Kean 
V.  Calumet  Canal,  etc.,  Co.,  190  U.  S.  452, 
482,  47  L.  Ed.  1134;  Barney  v.  Keokuk,  94 
U.  S.  324,  24  L.  Ed.  224;  St.  Louis  v. 
Myers,  113  U.  S.  566,  28  L.  Ed.  1131; 
Packer  v.  Bird,  137  U.  S.  661,  34  L.  Ed. 
819;  St.  Louis  v.  Rutz,  138  U.  S.  226,  34 
L.  Ed.  941;  Shively  v.  Bowlby,  152  U.  S. 
1.  38  L.  Ed.  331;  Grand  Rapids,  etc.,  R. 
Co.  V.  Butler,  159  U.  S.  87,  40  L.  Ed.  85; 


St.  Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comm'rs,  168  U.  S.  349, 
42  L.  Ed.  497;  Hardin  v.  Jordan,  140  U. 
S.  371,  35  L.  Ed.  428;  Walker  v.  State 
Harbor  Comm'rs,  17  Wall.  648,  651,  21 
L.  Ed.  744;  Kaukauna  Co.  v.  Green  Bay, 
etc..  Canal  Co.,  142  U.  S.  254,  272,  35  L. 
Ed.  1004;  Rundle  v.  Delaware,  etc.,  Canal 
Co.,  14  How.  80,  14  L.  Ed.  335;  Conway 
V.  Taylor,  1  Black  603,  17  L.  Ed.  191; 
Whitaker  v.  McBride,  197  U.  S.  510,  512, 
49  L.  Ed.  857;  Lowndes  v.  Huntington, 
153  U.  S.  1,  38  L.  Ed.  615;  Scranton  v. 
Wheeler,  179  U.  S.  141,  166,  45  L.  Ed.  126; 
Morris  v.  United  States,  174  U.  S.  196,  43 
L.  Ed.  946;  Alann  v.  Tacoma  Land  Co., 
153  U.  S.  273,  38  L.  Ed.  714;  Hardin  v. 
Shedd,  190  U.   S.   508,  519,  47  L.    Ed.   1156. 

With  respect  to  riparian  rights  the  law 
of  the  state,  as  declared  by  its  supreme 
court  is  controlling  as  a  rule  of  property. 
Kaukauna  Co.  v.  Green  Bay,  etc..  Canal 
Co.,  142  U.  S.  254,  272,  35  L.  Ed.  1004. 

Where  the  riparian  rights  of  a  citizen 
of  Kentucky,  in  which  state  the  owner  of 
a  ferry  must  be  a  riparian  owner,  have 
been  repeatedly  held  sufficient  to  sustain 
the  grant  of  a  ferry  franchise  by  the 
highest  legal  tribunal  of  the  state,  the 
same  question  is  no  longer  open;  the  ad- 
judications of  the  state  courts  are  a  rule 
of  property  and  a  rule  of  decision  which 
this  court  is  bound  to  recognize.  Con- 
way V.  Taylor,  1  Black  603,  17  L.  Ed. 
191. 

Where  the  supreme  court  of  California 
had  construed  the  terms  "tide  lands,"  as 
used  in  a  statute  of  that  state,  as  apply- 
ing only  to  lands  covered  and  uncovered 
by  the  tides,  and  as  not  including  lands 
permanently  submerged  by  the  waters  of 
the  bay  of  San  Francisco,  this  decision  is 
binding  on  the  federal  courts.  Walker  v. 
State  Harbor  Comm'rs,  17  Wall.  648,  21 
L.  Ed.  744. 

90.  Use  of  water. — Rundle  v.  Delaware, 
etc..  Canal  Co.,  14  How.  80,  14  L.  Ed.  335; 
Conway  v.  Taylor,  1  Black  603,  17  L.  Ed. 
191;  St.  Anthony  Falls  Water  Power  Co. 
V.  St.  Paul  Water  Comm'rs,  168  U.  S.  349, 
42  L.  Ed.  497  (right  of  city  to  use  waters 
of  a  lake,  without  compensating  persons 
injured  by  use). 

91.  Right  in  soil  below  high-water  mark. 
—Hardin  v.  Shedd,  190  U.  S.  508,  519,  47 
L.  Ed.  1156,  citing  Scranton  v.  Wheeler, 
179  U.  S.  141,  166,  45  L.  Ed.  126;  SMvely 
V.  Bowlby,  152  U.  S.  1,  38  L.  Ed.  331; 
Mann  v.  Tacoma  Land  Co.,  153  U.  S.  273, 
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as  to  whether  his  ownership  of  the  fee  extends  to  the  middle  thread  of  the 
stream,  or  only  to  the  water's  edge."^  Indeed  grants  of  the  general  government 
for  lands  bounded  on  streams  and  other  waters,  without  any  reservation  or  re- 
striction of  terms,  are  to  be  construed  as  to  their  effect  according  to  the  law  of 
the  state  in  which  the  land  lies.^^ 

(k)  Dedication. — The  question  as  to  what  constitutes  a  common-law  dedica- 
tion of  land  to  the  public  use,  is  one  of  general  law  upon  which  the  decisions  of 
the  state  courts  are  not  conclusive  on  the  federal  courts.^-* 

(1)  Sale  of  Lands  of  Persons  under  Disability. — The  decision  of  the  highest 
court  of  a  state  that  the  failure  to  take  a  bond  of  a  guardian  upon  the  sale  of 
infants'  lands,  as  required  by  the  statute,  does  not  render  the  sale  void,  but 
only  erroneous,  is  binding  on  the  federal  courts.^^ 

(40)  State — (a)  Pozuers  of  States — aa.  To  Grant  Franchise. — The  federal 
courts  follow  the  decision  of  the  highest  state  courts  that  authority  to  grant  a 
franchise  of   establishing  and   maintaining  a   toll   bridge  over   a   river   where  it 


38  L.  Ed.  714;  St.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comm'rs, 
168  U  S.  349,  42  L.  Ed.  497;  Morris  v. 
United  States,  174  U.  S.  196,  43  L.  Ed. 
946.  ,    , 

"The  law  of  Illinois  has  been  settled 
since  Hardin  v.  Jordan,  140  U.  S.  371,  35 
L.  Ed.  428,  and  it  now  is  clear,  by  the 
decision  in  this  case  and  later,  that  con- 
veyances of  the  upland  do  not  carry  ad- 
joining land  below  the  water  line.  Ful- 
ler V.  Shedd,  161  Illinois  462;  Hardin  v. 
Shedd,  177  Illinois  123;  Hammond  v.  Shep- 
ard,  186  Illinois  235.  Following  these  de- 
cisions, we  must  hold  that  the  title  set 
up  by  the  plaintiffs  in  error  fails."  Hardin 
V.  Shedd,  190  U.  S.  508,  519,  47  L.  Ed. 
1156. 

92.  Extent  of  riparian  owner's  rights  in 
bed  of  stream. — St.  Louis  v.  Rutz,  138 
U  S.  226,  242,  34  L.  Ed.  941;  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  Ed.  224;  St. 
Louis  V.  Myers.  113  U.  S.  566,  28  L.  Ed. 
1131;  Packer  v.  Bird,  137  U.  S.  661,  34  L. 
Ed.   819. 

"We  accept  the  view  of  the  supreme 
court  of  California  in  its  opinion  as  ex- 
pressing the  law  of  that  state,  that  the 
Sacramento  River  being  navigable  in  fact, 
the  title  of  the  plaintiff  extends  no  farther 
than  the  edge  of  the  stream."  Packer  v. 
Bird,  137  U.  S.  661,  669,  34  L.  Ed.  819. 

93.  Grants  by  general  government  of 
land  on  streams  or  rivers. — Whitaker  v. 
McBride,  194  U.  S.  510,  512,  49  L.  Ed. 
857;  Lowndes  v.  Huntington,  153  U.  S. 
1,  38  L.  Ed.  615;  Packer  v.  Bird,  137  U.  S. 
661,  669,  34   L.   Ed.   819. 

The  courts  of  the  United  States  will 
construe  the  grants  of  the  general  govern- 
ment without  reference  to  the  rules  of 
construction  adopted  by  the  states  for  their 
grants;  but  whatever  incidents  or  rights 
attach  to  the  ownership  of  property  con- 
veyed by  the  government  will  be  deter- 
mined by  the  states,  subject  to  the  con- 
dition that  their  rules  do  not  impair  the 
efficacy  of  the  grants  or  the  use  and  en- 
joyment of  the  property  by  the  grantee. 
As    an    incident    of    such    ownership    the 


right  of  a  riparian  owner,  where  the 
waters  are  above  the  influence  of  the 
tide,  will  be  limited  according  to  the  law 
of  the  state,  either  to  low  or  high-water 
mark,  or  will  extend  to  the  middle  of  the 
stream.  Packer  v.  Bird,  137  U.  S.  661, 
669,  34  L.  Ed.  819. 

"When  land  is  conveyed  by  the  United 
States  bounded  on  a  non-navigable  lake 
belonging  to  it,  the  grounds  for  the  de- 
cision must  be  quite  diflferent  from  the 
considerations  affecting  a  conveyance  of 
land  bounded  on  navigable  water.  In  the 
latter  case  the  land  under  the  water  does 
not  belong  to  the  United  States,  but  has 
passed  to  the  state  by  its  admission  to  the 
Union.  Nevertheless  it  has  become  estab- 
lished almost  without  argument  that  in  the 
former  case  as  in  the  latter  the  effect  of 
the  grant  on  the  title  to  adjoining  sub- 
merged land  will  be  determined  by  the 
law  of  the  state  where  the  land  lies.  In 
the  case  of  land  bounded  on  a  non-naviga- 
ble lake  the  United  States  assumes  the 
position  of  a  private  owner  subject  to 
the  general  law  of  the  state,  so  far  as  its 
conveyances  are  concerned."  Hardin  v. 
Shedd,  190  U.  S.  508,  519,  47  L.  Ed.  1156, 
citing  Harding  v.  Jordan,  140  U.  S.  371,  35 
L.  Ed.  428;  Shively  v.  Bowlby,  152  U.  S. 
1,  38  L.  Ed.  331;  Grand  Rapids,  etc.,  R. 
Co.  V.  Butler,  159  U.  S.  87,  40  L.  Ed.  85; 
St.  Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comm'rs,  168  U.  S.  349, 
42   L.   Ed.  497. 

94.  Dedication. — Yates  v.  Milwaukee,  10 
Wall.  497.  19  L.  Ed.  984.  See,  generally,  the 
title    DEDICATION. 

95.  Sale  of  infants'  lands. — Arrowsmith 
V.  Gleason,  129  U.  S.  86,  97,  32  L.  Ed.  630. 
See,    generally,   the   title    INFANTS. 

In  Mohr  v.  Manierre,  101  U.  S.  417,  25 
L.  Ed.  1052,  the  supreme  court  of  the 
United  States  refused  to  follow  a  state 
decision  that  the  publication  of  notice  was 
essential  to  jurisdiction  to  sell  a  lunatic's 
real  estate,  under  a.  state  statute,  where 
such  decision  was  in  conflict  with  earlier 
decisions  of  the  supreme  court  of  the 
United  States. 
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crosses  a  public  highway  in  that  state,  is  vested  solely  in  the  legislature,  and 
mdy  be  exercised  by  it,  or  be  committed  to  such  agencies  as  it  may  select.^** 

bb.  To  Create  or  Supersede  State  Agencies. — The  constitutional  power  of  the 
legislature  of  the  state  to  create  a  subordinate  tribunal  of  the  state  and  super- 
sede a  pre-existing  institution,  is  a  subject  upon  which  the  federal  courts  will 
recognize  as  authoritative  the  decision  of  the  state  court. ^'^ 

(b)  Compacts  between  States. — Where  a  question  arises  under  a  compact  be- 
tween two  states,  the  rule  of  decision  is  not  to  be  collected  from  the  decisions  of 
either  state,  but  is  one  of  an  international  character. ^^ 

(41)  Separate  Estate  of  Married  Women. — The  mode  of  creating  the  separate 
estate  of  married  women,^^  and  their  powers  with  respect  to  it  after  its  creation,^ 
are  questions  of  local  law  upon  which  the  decisions  of  the  highest  courts  are 
binding  on  the  federal  courts.  Thus  upon  the  question  as  to  the  power  of  a 
married  woman  to  bind  her  separate  property  for  the  payment  of  her  husband's 
debts,   the    federal   courts    follow   the   state   decisions. ^ 

(42)  Set-Off,  Recoupment  and  Counterclaim. — Where,  in  proceedings  in  state 
courts,  the  laws  of  a  state  allow  a  set-off  pleaded  to  be  interposed  and  tried  in 
the  same  suit  with  the  claim  against  which  it  is  pleaded,  the  same  thing  may  be. 
done  when  the  suit  is  brought  or  transferred  into  the  federal  courts  fromthem.^ 
In  suits  in  the  federal  courts  by  the  United  States,  the  question  of  set-off  is 
regulated  exclusively  by  acts  of  congress,  and  the  state  laws  in  regard  thereto 
are  not  applicable.^ 

for.     Slaughter  v.   Glenn,  98  U.   S.  242,  25 
L.  Ed.  122. 

2.  Power  to  bind  separate  estate  for 
husband's  debts. — Lippincott  v.  Mitchell, 
94  U.  S.  767,  24  L.  Ed.  315;  Cross  V.  Al- 
len, 141  U.  S.  528,  538,  35  L.  Ed.  843. 

"The  only  remaining  question  is, 
whether,  under  the  constitution  and  laws 
of  Oregon  in  force  at  the  time  these  con- 
tracts were  made,  a  married  woman  could, 
in  any  event,  bind  her  separate  property 
for  the  payment  of  her  husband's  debts. 
Without  discussing  this  question  upon  the 
merits,  it  is  sufficient  to  say  that  the  su- 
preme court  of  the  state  has  decided  it  in 
the  affirmative  in  at  least  two  separate 
cases,  Moore  v.  Fuller,  6  Oregon  272,  and 
Gray  v.  Holland,  9  Oregon  512;  and  it  is 
not  our  province  to  question  such  con- 
struction. Being  a  construction  by  the 
highest  court  of  the  state  of  its  constitu- 
tion and  laws,  we  should  accept  it."  Cross 
V.  Allen,  141  U.  S.  538,  35  L.  Ed.  843. 

3.  Set-ofF. — Partridge  v.  Insurance  Co., 
15  Wall.  573,  21  L.  Ed.  229.  See,  also. 
West  V.  Aurora  City,  6  Wall.  139,  18  L. 
Ed.  819;  Dushane  v.  Benedict,  120  U  S 
630,  30  L.  Ed.  810.  See,  generally,  the  ti- 
tle SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM. 


96.  Power  of  state  to  grant  franchise. — 

Wright  V.  Nagle,  101  U.  S.  791,  25  L.  Ed. 
921. 

97.  Existence  of  inferior  state  tribunals. 

—Norton    v.    Shelby    County,    118    U.    S. 
425,   440,   30    L.    Ed.    178. 

98.  Compact  between  states. — Marlett  v. 
Silk,  11  Pet.  1,  9  L.  Ed.  609;  Pollard  v. 
Kibbe,  14  Pet.  353,  413,  10  L.  Ed.  490. 
See,  generally,  the  title  STATES. 

99.  Mode  of  creating  separate  estate. — 
Lippincott  V.  Mitchell,  94  U.  S.  767,  24  L. 
Ed.  315. 

A  conveyance  of  lands  in  Alabama  to  a 
married  woman,  "to  have  and  to  hold 
to  the  sole  and  proper  use,  benefit,  and 
behoof  of  her,  her  heirs  and  assigns  for- 
ever," vests  in  her,  under  the  laws  of 
that  state,  a  statutory  separate  estate.  Lip- 
pincott V.  Mitchell,  94  U.  S.  767,  24  L.  Ed. 
315. 

1.  Power  of  married  women  over  sepa- 
rate property. — Lippincott  v.  Mitchell,  94 
U.  S.  767,  24  L.  Ed.  315;  Cross  v.  Allen, 
141  U.  S.  528,  538,  35  L.  Ed.  843;  Slaugh- 
ter V.   Glenn,  98  U.  S.   242,  25   L.   Ed.   122. 

During  the  absence  of  her  husband, 
when  she  had  the  exclusive  management 
of  her  interests,  a  married  woman  own- 
ing separate  estate  in  her  own  right  con- 
veyed them  to  A  by  deed,  which  she  ac- 
knowledged before  the  proper  officer,  as 
if  she  were  a  feme  sole.  She  invested  the 
purchase  money  in  another  tract,  ar.-d  A 
sold  the  lands  to  B.  Some  years  after- 
wards, she  and  her  husband  brought  an 
action  to  recover  them.  B  filed  his  bill, 
praying  that  the  action  be  enjoined  and 
his  title  quieted.  Held,  that,  in  view  of 
the  decisions  of  the  supreme  court  of 
Texas  as  to  the  efifect  of  such  a  convey- 
ance, he  was  entitled  to  the  relief  prayed 


"It  would  be  a  most  pernicious  doctrine 
to  allow  a  citizen  of  a  distant  state  to  in- 
stitute in  these  courts  a  suit  against  a 
citizen  of  the  state  where  the  court  is 
held  and  escape  the  liability  which  the 
laws  of  the  state  have  attached  to  all  plain- 
tififs  of  allowing  just  and  legal  set-offs 
and  count-:rclaims  to  be  interposed  and 
tried  in  the  same  suit  and  in  the  same 
form."  Partridge  v.  Insurance  Co  15 
Wall.   573.   580,  21   L.   Ed.  220» 

4.  Set-OfF  in  actions  by  United  States 
—United   States   v.    Eckford,   6   Wall.    484,* 
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(43)  Status  of  Persons  Domiciled  in  State — (a)  In  General. — Every  state 
has  an  undoubted  right  to  determine  the  status,  or  domestic  and  social  condition, 
of  the  persons  domiciled  within  its  territory,  except  in  so  far  as  the  powers  of 
the  states  in  this  respect  are  restrained,  or  duties  and  obligations  imposed  upon 
them,  by  the  constitution  of  the  United  States,  and  the  decisions  of  the  highest 
courts  of  the  states  on  this  question  is  conclusive  on  the  federal  courts.^ 

(b)  Marriage. — The  ruling  of  the  highest  court  of  a  state  that,  notwithstand- 
ing the  statutory  regulations  have  not  been  complied  with,  a  marriage  con- 
tracted in  that  state  per  verba  de  prsesenti  is  valid,  is  binding  on  the  federal 
courts.® 

(c)  Slaves  and  Slavery. — Whether  persons  domiciled  in  a  state  are  slaves  or 
not  is  a  question  for  the  state  courts,  and  their  decision  is  binding  on  the  federal 
courts^  The  status  of  a  slave  who  left  a  state  where  slavery  existed  for  one 
where  it  did  not  exist  and  then  returned  to  the  slave  state,  was  a  question  for 
the  state  courts. ^  So,  a  judicial  interpretation  by  the  highest  court  of  the  state 
of  a  statute  as  to  the  manumission  of  slaves,  is  conclusive  on  the  federal  courts.^ 

(44)  Summons  and  Process. — In  the  construction  of  a  state  statute,  in  a  mat- 
ter purely  domestic,  such  as  service  of  process,  the  federal  courts  follow  the  de- 
cision of  the  highest  tribunal  of  the  state. ^"^ 

(45)  Taxation  and  Assessment — (a)  Taxation — aa.  In  General. — There  can 
be  no  class  of  laws  more  strictly  local  in  their  character,  and  which  more  directly 
concern  real  property,  than  laws  imposing  taxes  on  lands,  and  subjecting  the 
lands  to  sale  for  unpaid  taxes ;  they  constitute  a  rule  of  property,  and  are  bind- 
ing upon  the  courts  of  the  United  States,^ ^   except  where  they  are  contrary  to 


18  L.  Ed.  920;  United  States  v.  Robeson, 
9  Pet.  319,  324,  9  L.  Ed.  142;  De  Groot 
V.  United  States,  5  Wall.  419,  432,  18  L. 
Ed.  700.  See,  generally,  the  title  UNITED 
STATES. 

This  is  a  question  which  arises  exclu- 
sively under  the  acts  of  congress,  and  no 
local  law  or  usage  can  have  any  influence 
upon  it.  The  rule  as  to  set-off  in  such 
cases  must  be  uniform  in  the  different 
states,  for  it  constitutes  the  law  of  the 
courts  of  the  United  States  in  a  matter 
which  relates  to  the  federal  government. 
United  States  v.  Eckford,  6  Wall.  484,  491, 
18  L.  Ed.  920;  United  States  v.  Robeson, 
9   Pet.   319,   324,  9   L.   Ed.   142. 

When  the  United  States  is  plaintiff  and 
the  defendant  has  pleaded  a  set-off,  whi_ch 
the  acts  of  congress  have  authorized  him 
to  do,  no  judgment  can  be  rendered 
against  the  government,  although  it  may 
be  judicially  ascertained  that,  on  striking 
a  balance  of  just  demands,  the  govern- 
ment is  indebted  to  the  defendant  in  an 
ascertained  amount.  United  States  v. 
Eckford,  6  Wall.  484,  491,  18  L.  Ed.  920; 
De  Groot  v.  United  States,  5  Wall.  419, 
432,   18    L.   Ed.   700. 

5.  Status  of  persons  domiciled  within 
state.— Strader  z'.  Graham,  10  How.  82,  93, 
13  L.  Ed.  337;  Scott  v.  Sandford,  19  How. 
393,  4,52,  15  L.  Ed.  691;  McCutchen  v. 
Marshall,  8   Pet.  220,  240,  8  L.   Ed.  923. 

6.  Marriage. — ]\Ieister  v.  Moore,  96  U. 
S.  76.  24  L.  Ed.  826.  See,  generally,  the 
title   MARRIAGE. 

7.  Status  of  persons  as  slaves. — Strader 
V.  Grahanv  10  How.  82,  93,  13  L.  Ed.  337; 
Scott  V.  Sandford.  19  How.  393,  4.52.  15 
L.    Ed.    691;      McCutchen    v.    Marshall,    8 


Pet.  220,  240,  8  L.  Ed.  923.  See,  generally, 
the  title  SLAVERY  AND  INVOLUN- 
TARY SERVITUDE. 

8.  Status  of  slaves  returning  from  free 
to  slave  state. — Scott  v.  Sandford,  19  How. 
393,  452,  15  L.  Ed.  691;  Strader  v.  Gra- 
ham. 10  How.  82,  13  L.  Ed.  337. 

9.  Construction  of  statute  as  to  manumis- 
sion.—McCutchen  V.  Marshall,  8  Pet. 
220,  240,  8  L.  Ed.  923. 

10.  Service  of  process. — Amv  v.  Water- 
town,  130  U.  S.  301,  318,  32  "L.  Ed.  946 
(service  of  process  on  municipal  corpora- 
tion); Galpin  v.  Page,  18  Wall.  350,  21  L. 
Ed.   959. 

Where  in  suits  brought  in  a  state  court 
to  settle  an  alleged  copartnership  between 
the  plaintiffs  and  a  deceased  partner,  the 
supreme  court  of  the  state  decided  that 
there  had  been  no  sufificient  service  on  an 
infant  defendant  who  had  succeeded  to 
an  undivided  interest  in  the  property  of 
the  deceased  partner,  and  consequently 
that  the  lower  court  had  had  no  authority 
to  appoint  a  guardian  3d  litem  for  such 
infant,  and  therefore  reversed  a  decree 
directing  a  sale  of  the  property  of  the  de- 
ceased, such  adjudication  is  the  law  of  the 
case,  and  is  binding  upon  the  circuit  court 
of  the  United  States  in  an  action  brought 
by  a  grantee  of  the  heirs  of  the  deceased 
against  a  purchaser  at  a  sale  under  such 
decree.  Galpin  v.  Page,  18  Wall.  350,  21 
L.   Ed.  959. 

11.  Taxation  laws  in  general. — Games  v. 
Stiles,  14  Pet.  322,  10  L.  Ed.  476;  Lewis 
V.  Monson,  151  U.  S.  545,  549,  38  L.  Ed. 
265;  Bardon  v.  Land,  etc.,  Imp.  Co.,  157 
U.  S.  327,  331,  39  L.  Ed.  719:  Miller  v. 
Anmon,  145  U  S.  421,  423,  36  L.  Ed.  759; 
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the  provisions  of  the  federal  constitution  as  impairing  the  obligation  of  contracts 
or  depriving  a  person  of  his  property  without  due  process  of  law.^^ 

bb.  Construction  of  State  Laws  as  Binding  Federal  Courts — (aa)  In  General. 
— The  construction  placed  upon  state  laws  in  regard  to  taxation  by  the  highest 
court  of  the  state  constitutes  a  rule  of  property  binding  on  the  United  States 
courts,  and  should  be  followed  with  equal,  if  not  with  greater  strictness  than 
any  other  class  of  laws.^^ 

(bb)  Consistency  with  State  Constitution. — Where  the  state  court  has  held 
that  state  statutes  in  relation  to  taxation  do  not  violate  any  provision  of  the 
state  constitution,  the   federal  courts   will   follow   them  upon  such  a  question.^* 


Scottish  Union,  etc.,  Ins.  Co.  v.  Bowland, 
196  U.  S.  611,  49  L.   Ed.  614. 

"No  question  is  more  clearly  a  matter 
of  local  law  than  one  arising  under  the 
tax  laws.  Tax  proceedings  are  carried 
on  by  the  state  for  the  purpose  of  collect- 
ing its  revenue,  and  the  various  steps 
which  shall  be  taken  in  such  proceedings, 
the  force  and  effect  to  be  given  to  any 
act  of  the  taxing  officers,  the  results  to 
follow  the  nonpayment  of  taxes,  and  the 
form  and  efficacy  of  the  tax  deed,  are  all 
subjects  which  the  state  has  power  to 
prescribe,  and  peculiarly  and  vitally  affect- 
ing its  well  being.  The  determination  of 
any  questions  affecting  them  is  a  matter 
primarily  belonging  to  the  courts  of  the 
state,  and  the  national  tribunals  univer- 
sally follow  their  ruling  except  in  cases 
where  it  is  claimed  that  some  right  pro- 
tected by  the  federal  constitution  has  been 
invaded."  Lewis  v.  Monson,  151  U.  S. 
545,  549,  38  L,.  Ed.  265;  Bardon  v.  Land, 
etc..  Imp.  Co.,  157  U.  S.  327,  331,  39  L. 
Ed.    719. 

12.  State  taxation  laws  impairing  con- 
tracts or  depriving  persons  of  property 
without  due  process. — Virginia  Coupon 
Cases,    114    U.    S.   269,   270,   29   L.    Ed.    185. 

Thus  a  state  law,  the  object  of 
which  was  to  deprive  the  taxpayer  of  his 
rights  to  pay  his  taxes  in  coupons  issued 
by  the  state  and  which  provided  that  they 
should  be  recoverable  for  taxes,  abol- 
ishing the  ordinary  remedies  for  the  re- 
covery back  of  property  seized  by  the  tax- 
collector,  and  leaving  him  only  the  remedy 
for  recovering  back  of  the  amount  ille- 
gally collected  from  him  are  not  binding 
on  the  federal  courts  as  rules  of  decis- 
ion, as  they  impair  the  obligation  of  con- 
tracts. Virginia  Coupon  Cases,  114  U.  S. 
269,  270,  29  L.  Ed.   185. 

13.  Construction  of  state  laws  in  regard 
to  taxation — In  general. — Games  v.  Stiles, 
14  Pet.  322,  10  L.  Ed.  476;  Stanley  v. 
Supervisors,  121  U.  S.  535,  30  L.  Ed.  1000; 
Supervisors  v.  Stanley,  105  U.  S.  305,  26 
L.  Ed.  1044;  Palmer  v.  McMahon,  133 
U.  S.  660,  665,  33  L.  Ed.  772;  Stutsman 
County  V.  Wallace,  142  U.  S.  293,  305,  35 
L.  Ed.  1018;  People  v.  Weaver,  100  U. 
S.  539,  541,  25  L.  Ed.  705;  Board  of  Liq- 
uidation V.  Louisiana,  179  U.  S.  622,  45  L. 
Ed.  347. 

A  statute  of  Massachusetts  which  re- 
quires corporations  having  a  capital  stock 


divided  into  shares,  to  pay  a  tax  of  a 
certain  percentage  (one-sixth  of  one  per 
cent.)  upon  "the  excess  of  the  market 
value"  of  all  such  stock  over  the  value 
of  its  real  estate  and  machinery,  is,  un- 
der the  settled  course  of  decision  in  the 
state  of  Massachusetts  on  its  constitution 
and  laws,  a  statute  which  imposes  a  fran- 
chise tax  which  decision  is  binding  on 
the  federal  courts.  Hamilton  Co.  v.  Mas- 
sachusetts, 6  Wall.  632,  18  L.  Ed.  904. 

The  construction  of  a  state  revenue  law 
by  the  highest  state  court  is  binding  on 
federal  courts.  Litchfield  v.  County  of 
Webster,   101   U.   S.   773,  25   L.   Ed     925. 

14.  Consistency  of  state  laws  with  con- 
stitution.— Peoples  Nat.  Bank  v.  Marye, 
191  U.  S.  272,  276,  48  L.  Ed.  180;  Mer- 
chants', etc.,  Bank  v.  Pennsylvania,  167  U. 
S.  461,  42  L.  Ed.  236;  Schaefer  v.  Werling, 
188  U.  S.  516,  47  L.  Ed.  570;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18,  21,  35  L.  Ed.  613;  State  Railroad 
Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663; 
Winona,  etc..  Land  Co.  v.  Minnesota,  159 
U.  S.  526,  534,  40  L.  Ed.  247;  Carpenter 
V.  Pennsylvania,  17  How.  456,  15  L.  Ed. 
127;  Orr  v.  Oilman,  183  U.  S.  278,  283, 
46  L.  Ed.  196;  Upshur  County  v.  Rich, 
135  U.  S.  467,  477,  34  L.  Ed.  196;  Hen- 
derson Bridge  Co.  v.  Henderson  City, 
173  U.  S.  592,  614,  43  L.  Ed.  823;  New 
York  State  v.  Roberts,  171  U.  S.  658,  661, 
43  L.  Ed.  333;  In  re" Tyler,  149  U.  S.  164, 
187,  37  L.  Ed.  689;  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  194,  219,  41  L.  Ed.  683; 
Adams  Express  Co.  v.  Indiana,  165  U.  S. 
255,  41  L.  Ed.  707;  Western  Union  Tel. 
Co.  V.  Missouri.  190  U.  S.  412,  425,  47  L. 
Ed.  1116;  Bailey  v.  Magwire,  22  Wall. 
215,  238,  22  L.  Ed.  850;  Hodge  v.  Musca- 
tine County,  196  U.  S.  276,  49  L.   Ed.  477. 

The  decision  of  the  supreme  court  of 
the  state  of  Pennsjdvania  sustaining  a 
statute  taxing  national  banks  is  conclu- 
sive in  this  court,  as  to  any  question  of 
conflict  between  it  and  the  state  consti- 
tution. Merchants',  etc..  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  462,  42  L.  Ed.  236; 
West  River  Bridge  Co.  v.  Dix,  6  How. 
507,  12  L.  Ed.  ."^SS. 

"As  to  the  contention  that  the  act  is  in 
violation  of  §  3  of  article  V  of  the  state 
constitution,  the  state  supreme  court  held 
that  this  tax,  although  not  a  property  or 
ad  valorem  tax,  was  controlled,  even  if 
the  requirement  of  uniformity  were  appli- 
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(cc)  Potver  to  Tax. — The  decision  of  the  state  courts  as  to  the  power  of  a 
municipal  corporation  to  levy  a  tax,  is  conclusive  on  the  federal  courts. ^^ 

(dd)  Property  Subject  to  Taxation. — A  decision  by  the  state  court  as  to 
property  taxable  under  the  state  laws  is  binding  on  the  federal  courts. i*^  This  is 
true  of  a  decision  of  a  state  court  that  a  railroad  company  is  doing  business  in 
the  state  within  the  meaning  of  a  state  statute  imposing  a  tax  upon  all  railroads 
doing  business  within  the  state. ^'^  And  so  where  the  supreme  court  of  a  state 
in  construing  its  constitution  and  statutes  decides  that  they  distinguish  between 
stock  and  credits  and  authorize  only  a  deduction  of  debts  from  credits,  and 
shares  of  stock  are  not  credits,  and  neither  resident  nor  non-resident  shareholders 
are  entitled  to  deduct  bona  fide  indebtedness  from  the  value  of  their  shares  of 
stock,  this  construction  of  the  statute  is  binding  on  the  federal  courts. ^^ 

lee)  Bxemption  from  Taxation. — When  the  question  is  whether  property  is 
exempt  from  taxation,  and  that  exemption  depends  alone  on  a  true  construction 
of  a  statute  of  the  state,  the  federal  courts  follow  the  construction  placed  upon 
the  statute  by  the  state  courts,  and  in  advance  of  such  construction  they  should 
not  declare  property  beyond  the  scope  of  the  statute  and  exempt  from  taxation 
unless  it  is  clear  that  such  is  the  fact.^^     The  decision  of  the  highest  court  of  a 


cable,  by  the  rule  that  'a  tax  is  uniform 
when  it  is  equal  upon  all  persons  belong- 
ing to  the  described  class  upon  which  it 
is  imposed.'  And  with  that  conclusion 
it  is  not  our  province,  nor  are  we  disposed, 
to  interfere.'  Armour  Packing  Co.  v. 
Lacy,    200    U.    S.    226,   236,    50    L.    Ed.   451. 

15.  Power  to  tax. — Henderson  Bridge 
Co.  V.  Henderson  City,  173  U.  S.  592,  614. 
43  L.  Ed.  823;  Supervisors  v.  United 
States,  18  Wall.  71,  72,  21  L.  Ed.  771. 

Section  3275  of  the  Code  of  Iowa  which 
says:  "In  case  no  property  is  found  upon 
which  to  levy,  which  is  not  exempted  by 
the  last  section  (§  3274),  or  if  the  judg- 
ment creditor  elect  not  to  issue  execution 
against  such  corporation  (a  municipal 
one),  he  is  entitled  to  the  amount  of  his 
judgment  and  costs  in  the  ordinary  evi- 
dences of  indebtedness  issued  by  that  cor- 
poration. And  if  the  debtor  corporation 
issues  no  scrip  or  evidences  of  debt,  a 
tax  must  be  levied  as  early  as  practicable, 
sufficient  to  pay  off  the  judgment  with  in- 
terest and  costs" — confers  no  independent 
power  to  levy  a  specific  tax  in  order  to 
pay  a  judgment  recovered  against  a  mu- 
nicipal corporation  on  warrants  for  ordi- 
nary county  expenditures  issued  by  such 
corporation  since  1863,  in  which  year  (as 
repeatedly  since)  the  supreme  court  of 
Iowa  decided  this  to  be  the  true  inter- 
pretation of  the  section,  and  that  where 
the  power  had  not  otherwise  been  con- 
ferred it  was  not  given  by  that  section. 
Supervisors  v.  United  States,  18  Wall.  71, 
21  L.  Ed.  771. 

16.  Decision  as  to  property  taxable. — 
Commercial  Bank  v.  Chambers,  182  U.  S. 
556,  560,  45  L.  Ed.  1227;  Erie  R.  Co.  V. 
Pennsylvania,  21  Wall.  492,  22  L.  Ed.  595. 

17.  Meaning  of  statute  imposing  tax 
upon  railroad  company  doing  business 
within  state.— Erie  R.  Co.  v.  Pennsylva- 
nia, 21  Wall.  492,  22  L.  Ed.   595. 

18.  Deduction  of  debts  from  credits — 
Shares   of   stock  as  credits. — Commercial 


Bank  v.  Chambers,  182  U.  S.  556,  560,  45 
L.  Ed.  1227. 

19.  Exemption  of  property  from  taxa- 
tion.— New  Orleans  v.  Stempel,  175  U.  S. 
309,  316,  44  L.  Ed.  174;  Stutsman  County 
V.  Wallace,  142  U.  S.  293,  306,  35  L.  Ed. 
1018;  Covington  v.  Kentucky,  173  U.  S. 
231,  43  L.  Ed.  679;  Commissioners  v. 
Bancroft,  203  U.  S.  112,  118,  51  L.  Ed.  112; 
Adams  v.  Nashville,  95  U.  S.  19,  24  L.  Ed. 
369;  Baltimore  Shipbuilding,  etc.,  Co.  v: 
Baltimore,  195  U.  S.  375,  49  L.  Ed.  242. 

"In  other  words,  they  should  not  re- 
lease any  property  within  the  state  from 
its  liability  to  state  taxation  unless  it  is 
obvious  that  the  statutes  of  the  state  war- 
rant such  exemption,  or  unless  the  man- 
dates of  the  federal  constitution  compel 
it."  New  Orleans  v.  Stempel,  175  U.  S. 
309,  316,  44  L.  Ed.  174. 

The  parties  are  citizens  of  North 
Dakota.  The  litigation  proceeded  upon 
the  recognition  and  allowance  of  the  ex- 
emption of  the  lands  from  taxation  under 
the  laws  of  the  United  States,  and  no 
federal  questions  were  involved.  "The 
case  belongs  to  the  class  upon  which  the 
local  decisions  are  ordinarily  given  con- 
trolling effect,  and  the  adjudication  of  the 
highest  tribunal  of  the  state  in  the  case 
cited  should  be  considered  in  the  light 
of  this  rule,  though  the  appeal  is  from 
the  supreme  court  of  the  territory,  which 
reached  the  opposite  conclusion."  Stuts- 
man County  V.  Wallace,  142  U.  S.  293,  306, 
35  L.  Ed.  1018. 

Lands  were  granted  to  a  company  by 
the  United  States  for  the  purpose  of  the 
erection  of  a  dry  dock,  the  grant  provid- 
ing that  the  dock  might  be  used  by  the 
federal  government  free  of  charge,  and 
stipulating  that  the  land  was  to  revert  to 
the  government  upon  failure  of  the  com- 
pany to  maintain  a  good  and  sufficient  dock. 
The  state  levied  a  tax  on  the  land  under 
its  statutes,  and  the  highest  court  of  the 
state  decided  that  the  tax  was  a  lien  only 
on  the  dock's  interest  in  the  land.     It  was 
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state  construing  a  statute  exempting  from  taxation  public  property  used  for 
public  purposes  as  exempting  that  used  only  for  governmental  purposes,  and  as 
not  exempting  waterworks  property  of  a  city,  is  binding  upon  the  federal 
courts. ^^^  Whether  an  exemption  from  taxation  has  been  in  fact  repealed  by  a 
subsequent  state  statute  is  a  question  of  state  law  in  which  the  decisions  of  the 
highest  courts  of  the  state,  in  the  absence  of  a  contract,  are  binding.^i 

(ff)  Pozvers  of  Boards  of  Equalization. — The  federal  courts  are  bound  by  a 
decision  of  the  state  court  as  to  the  powers  possessed  by  a  board  of  equalization 
with  respect  to  the  valuation  of  property.22 

(feg)  Want  of  Uniformity  or  Discrimination. — A  decision  by  the  highest  court 
of  a  state  that  a  statute  imposing  a  tax  is  contrary  to  the  state  constitution  for 
want  of  uniformity  of  the  tax, 23  or  because  it  discriminates  in  favor  of  personal 
over  real  property,^^  is  binding  on  the  federal  courts. 

(hh)  When  Taxes  Become  Due. — An  opinion  of  a  state  court  as  to  when, 
imder  the  general  laws  of  the  state,  a  claim  for  taxes  accrued,  and  a  distinct 
ruling  that  such  taxes  did  not  accrue  until  after  the  consolidation  of  a  corpora- 
tion, and  that,  therefore,  an  exemption  was  lost,  is  binding  on  federal  courts. 25 

(ii)  Medium  of  Payment. — Where  the  highest  court  of  a  state  decides  that  a 
state  statute  requires  by  legitimate,  if  not  necessary  consequence,  that  the  taxes 
be  collected  in  coin,  this  construction  is  binding  on  the  federal  courts. 2^ 

(jj)  Remedy  for  Collection  of  Taxes. — The  decision  of  the  highest  court  of 
a  state  that  a  remedy  for  the  collection  of  taxes  provided  by  the  state  laws  or 
that  a  change  of  remedies  by  the  legislature  was  not  contrary  to  the  state  con- 
stitution, is  binding  on  the  federal  courts. 2^^ 

(kk)  Sale  of  Land  for  Taxes. — Federal  courts  are  bound  by  decisions  of  state 
courts  as  to  the  mode  in  which  state  officers  should  exercise  the  power  of  sellino- 
land  for  taxes,2s  as  to  the  validity  of  a  sale  or  deed  made  in  pursuance  thereof, 2» 


held  that  the  decision  was  binding  on  the 
federal  courts.  Baltimore  Shipbuilding, 
etc.,  Co.  V.  Baltimore,  195  U.  S.  375,  49 
L.  Ed.  242. 

20.  Exemption  of  public  property.^ 
Covington  v.  Kentucky,  173  U.  S.  231,  43 
L.   Ed.   679. 

21.  Repeal  of  exemption. — See  ante, 
"Repeal."  VII,  J,  13,  c,   (12),   (f),  cc. 

22.  Powers  of  board  of  equalization. — 
Copper  Queen  Consol.  Min.  Co.  v. 
Territorial  Board  of  Equalization,  206  U. 
S.    474,   475.    51    L.    Ed.    1143. 

23.  Want  of  uniformity. — Railroad  Com- 
panies V.  Gaines,  97  U.  S.  697,  707,  24  L. 
Ed.    1091. 

"The  decision  of  the  supreme  court  of 
the  state  declaring  this  section  to  be  in- 
valid, so  far  as  it  relates  to  companies 
not  claiming  to  be  exempt  from  taxation 
under  their  charters,  because  it  does  not 
conform  to  the  constitutional  requirement 
of  uniformity,  is  binding  upon  us  as  a 
construction  of  a  state  statute  by  the 
highest  court  of  the  state."  'Railroad 
Companies  v.  Gaines,  97  U.  S.  697,  709,  24 
L.   Ed.   1091. 

24.  Discrimination  in  favor  of  personal 
over  real  property. — Gilman  v.  Sheboygan, 
2  Black  510,    17   L.   Ed.   305. 

25.  Accrual  of  taxes. — Yazoo,  etc.,  R. 
Co.  r.  Adams,  181  U.  S.  580,  583,  45  L. 
Ed.  1011. 

26.  Medium  of  payment. — Lane  County 
V.  Oregon,  7  Wall.  71,  19  L.  Ed.  101. 

27.  Remedy  for  collection  of  taxes. — ■ 
League  v.  Texas,  184  U.  S.  156,  158,  46  L. 
Ed.  478. 


28.  Execution  of  power  to  sell  land  by 
officers. — Thatcher  v.  Powell,  6  Wheat 
119.  120.  5  L.  Ed.  221. 

29.  Validity  of  tax  sale.— Bardon  v. 
Land,  etc..  Imp.  Co.,  157  U.  S.  327,  330, 
39  L.  Ed.  719;  Gage  v.  Pumpelly,  115  U. 
S.  454,  29  L.  Ed.  449;  Raymond  v.  Long- 
worth,  14  How.  76,  14  L.  Ed.  333;  Saranac 
Land,  etc.,  Co.  v.  Comptroller,  177  U.  S. 
318,  44  L.  Ed.  786;  Woods  v.  Freeman,  1 
Wall.   398,   17   L.    Ed.   543. 

Validity  of  sale  illegal  in  part.— Where 
the  highest  court  of  a  state  decides  that 
when  a  part  of  the  tax  for  which  a  sale 
of  real  estate  is  made  is  illegal,  the  sale 
is  void,  the  decision  is  binding  on  the  fed- 
eral court.  Gage  v.  Pumpelly,  115  U.  S. 
454,  29  L.   Ed.  449. 

Validity  of  judgment.— Where  the  high- 
est court  of  a  state  decided  that  a  judg- 
ment by  default  in  a  tax  sale  proceeding 
is  not  conclusive  upon  the  taxpayer,  but 
may  be  impeached  collaterally,  federal 
courts  adopt  the  same  rule.  Gage  v. 
Pumpelly,_  115  U.  S.  454,  29  L.  Ed.  449. 

A  decision  of  a  state  court  that  a  judg- 
ment for  taxes  is  fatally  defective  if  it 
does  not  in  terms  or  by  some  mark  indi- 
cating money,  such  as  dollars  or  cents, 
show  the  arnount,  in  money,  of  the  tax 
for  which  it  was  rendered,  and  that 
numerals  merely  without  some  mark  in- 
dicating that  they  stand  for  money,  are 
insufficient,  is  binding  on  the  federal 
courts.  Woods  v.  Freeman,  1  Wall.  398, 
17  L.   Ed.   543. 

Sufficiency  of  deed.— In  the  state  of 
Ohio,  it  is  not  a  sufficient  description  of 
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as  to  the  rights  of  a  purchaser ,3''  or  as  to  the  Hability  of  the  county .^^  or  county 
treasurer,^^  for  defects  in  the  title  to  lands  sold.  And  likewise  the  decisions  of 
a  state  court  that  a  state  statute  providing  for  the  conclusiveness  of  a  tax  title, 
unless  an  action  is  brought  by  the  owner  within  one  year  from  the  recording  of 
the  tax  deed  to  test  the  validity  of  the  sale,  does  not  apply  to  an  action  of  eject- 
ment by  the  person  claiming  under  the  tax  deed  against  the  owner,  is  conclu- 
sive upon  the  federal  courts.^^ 

(11)  Remedy  of  Taxpayer. — The  decision  of  the  highest  court  of  a  state  that 
a  taxpayer  has  a  remedy  under  a  statute  providing  for  the  recovery  of  lands  sold 
for  taxes  is  binding  on  the  federal  courts.^^ 

(b)  Assessments  for  Street  Improvements. — The  construction  placed  by  the 
highest  court  of  a  state  upon  a  statute  providing  for  paving  streets  and  dis- 
tributing an  assessment  therefor  is  conclusive  upon  the  federal  courts.-"*^ 

(46)  Statute  of  Frauds. — The  statute  of  frauds  in  force  in  a  state  is  applicable 
as  a  rule  of  decision  in  proceedings  in  the  federal  courts  for  that  state.^^     The 


taxable  lands  to  say,  "Cooper.  James,  5 
acres,  §  24,  T.  4,  F.  R.  1."  A  deed  made 
in  consequence  of  a  sale  for  taxes  under 
such  a  description  is  void.  The  courts  of 
Ohio  have  so  decided,  and  the  supreme 
court  of  the  United  States  adopts  their 
decision.  Raymond  v.  Longworth,  14 
How.  76,  14  L.   Ed.  333. 

30.  Rights  of  purchaser. — The  decision 
of  the  highest  court  of  the  state  that  an 
assessor  of  taxes  is  the  judicial  officer, 
where  property  is  exempt  from  taxation 
by  class  and  not  by  specific  description, 
and  that  an  erroneous  decision  made  by 
him  in  the  matter  of  exemption  does  not 
deprive  the  tax  proceedings  of  jurisdiction, 
and  that  the  rule  of  caveat  emptor  ap- 
plies to  a  purchaser  at  the  sale,  is  binding 
upon  the  federal  courts.  Stutsman 
County  V.  Wallace,  142  U.  S.  293,  35  L. 
Ed.  1018. 

31.  Liability  of  county. — The  decision 
of  the  state  courts  that  a  county  is  not 
liable  to  a  purchaser  at  a  tax  sale  for  a 
defect  in  title  due  to  the  fact  that  the 
land  sold  was  not  properly  subject  to 
taxation  is  binding  on  the  federal  courts. 
Stutsman  County  v.  Wallace,  142  U.  S. 
293,   35   L.    Ed.    1018. 

32.  Liability  of  treasurer. — The  decision 
of  a  state  court  that  a  county  treasurer 
acts  as  a  ministerial  officer  in  selling 
lands  for  delinquent  taxes  and  that  the 
treasurer  is  not  liable  personally  for  sell- 
ing land  which  in  fact  was  exempt  from 
taxation,  but  which  had  been  placed  upon 
the  tax  list  by  the  commissioner,  is  bind- 
ing on  the  federal  courts.  Stutsman 
County  V.  Wallace,  142  U.  S.  293,  35  L. 
Ed.  1018. 

33.  When  title  becomes  conclusive. — • 
Williams  v.  Kirtland,  13  Wall.  306,  20  L. 
Ed.  683;  Geekie  v.  Kirby  Carpenter  Co., 
106  U.   S.  355,  379,  27   L.   Ed.   157. 

34.  Remedy  for  recovery  of  lands  sold 
for  taxes. — Saranac  Land,  etc.,  Co.  v. 
Comptroller,  177  U.  S.  318,  44  L.  Ed.  786; 
Turner  v.  New  York,  168  U.  S.  90,  42  L. 
Ed.   392. 

35.  Assessments  for  street  improve- 
ments.—Hibben  V.  Smith,  191  U.  S.  310, 
321,  48  L.  Ed.  195;  Merchants',  etc.,  Bank 


V.  Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
236;  Schaefer  v.  Werling,  188  U.  S.  516, 
518,  47  L.  Ed.  570;  Forsyth  V.  Hammond, 
166  U.  S.  506,  41  L.  Ed.  1095;  Pittsburgh, 
etc.,  R.  Co.  V.  Backus,  154  U.  S.  421,  425, 
31   L.   Ed.   1031. 

The  question  whether  an  action  to  fore- 
close a  lien  for  unpaid  assessments  for 
street  improvements  is  in  rem,  or  in  per- 
sonam, under  the  practice  in  California, 
is  one  upon  which  the  decision  of  the  su- 
preme court  is  binding,  and  its  ruling  that 
plaintiff,  being  no  party  to  defendants' 
suits  to  foreclose,  had  a  right  to  show  by 
evidence  aliunde  the  invalidity  of  the 
judgments  obtained  by  them,  is  not  a 
proper  subject  for  review  by  this  court. 
In  no  respect  does  the  case  present  a  fed- 
eral question.  Wood  v.  Brady,  150  U.  S. 
18,  23,  37  L.  Ed.  981;  Dougherty  v.  Nevada 
Bank,  160  U.  S.  171,  40  L.  Ed.  382. 

36.  Application  of  state  statute  of  frauds 
in  federal  courts. — Moses  v.  Lawrence 
County  Bank,  149  U.  S.  298,  303,  37  L.  Ed. 
743;  Grafton  v.  Cummings,  99  U.  S.  100, 
25  L.  Ed.  366;  Brashear  v.  West,  7  Pet. 
608,  8  L.  Ed.  801;  DeWolf  v.  Rabaud,  1 
Pet.  476,  7  L.  Ed.  227. 

"It  was  argued  on  behalf  of  the  original 
plaintifif  that  the  validity  and  effect  of  the 
guaranty  must  be  governed  by  the  gen- 
eral commercial  law.  without  regard  to 
any  statute  of  Alabama.  But  there  can  be 
no  doubt  that  the  statute  of  frauds,  even 
as  applied  to  commercial  instruinents,  is 
such  a  law  of  the  state  as  has  been  de- 
clared by  congress  to  be  a  rule  of  decision 
in  the  courts  of  the  United  States.  Act 
of  September  24,  1789,  c.  20,  §  34,  1  Stat. 
92;  Rev.  Stat.,  §  721;  Mandeville  v.  Riddle, 
1  Cranch  290,  2  L.  Ed.  112;  Riddle  v. 
Mandeville,  5  Cranch  322,  3  L.  Ed.  114; 
DeWolf  V.  Rabaud,  1  Pet.  476,  7  L.  Ed. 
227;  Kirkman  v.  Hamilton,  6  Pet.  20,  8 
L.  Ed.  305;  Brashear  v.  West,  7  Pet.  608, 
8  L.  Ed.  801;  Paine  v.  Central  Vermont 
R.  Co.,  118  U.  S.  152,  30  L.  Ed.  193." 
Moses  V.  Lawrence  County  Bank,  149  U. 
S.  298,  303,  37  L.  Ed.  743.  See,  generally, 
the  title  FRAUDS,  STATUTE  OF. 

A  state  statute  providing  that  a  special 
promise   to   answer   for   the   debt,   default 
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construction  and  effect  given  to  the  state  statute  of  frauds  by  the  highest  court 
of  the  state  is  binding  on  the  federal  courts.-^^ 

(47)  Sunday  Laws. — The  decision  of  the  highest  court  of  a  state  construing 
its  laws  in  relation  to  the  observance  of  the  Sabbath  are  binding  on  the  federal 
courts.  Thus  the  decision  of  the  highest  court  of  a  state  as  to  what  constitutes 
a  "charity  or  necessity"  within  the  meaning  of  an  act  prohibiting  travel  on 
Sunday  except  for  charity  or  necessity,  is  binding  on  the  federal  courts.-^'* 

(48)  Treaties. — The  construction  given  a  treaty  by  a  state  court  is  binding  on 
the  federal  courts,  where  it  has  become  a  rule  of  property  in  the  state.^^ 

(49)  Waters  and  Watercourses — (a)  Surface  Waters. — Proceedings  in  the 
federal  courts  with  respect  to  the  rights  and  liabilities  of  parties  as  to  surface 
waters,  are  governed  by  the  law  of  the  state.^^ 

(b)  Navigable  Waters. — If  there  is  no  federal  law  in  existence,  the  question 
wiiether  a  boom  in  a  navigable  stream  was  authorized  by  state  law,  or  conformed 
to  the  requirements  of  a  state  statute,  is  a  state  question ;  but  where  the  boom 
is  authorized  by  the  state  law,  and  an  act  of  congress  provides  that  such  struc- 
tures may  continue,  the  question  whether  it  is  or  is  not  such  a  structure  as  is 
authorized  by  the  state  law  is  for  the  federal  courts. ^^ 

(50)  Wills — (a)  E.vccutio)i. — The  federal  courts  are  bound  by  decisions  of 
the  highest  courts  of  a  state  as  to  the  sufficiency  of  the  execution  of  a  will  under 
the  state  statutes."*  ^ 

(b)  Validity  of  Decree  Setting  Aside  Will. — Decisions  of  the  highest  court 
of   a  state   that  under  a   state   statute   a  decree   setting  aside  a   will  is    void   as 


or  miscarriage  of  another  is  void,  unless 
such  agreement,  or  some  note  or  memo- 
randum thereof,  expressing  the  consid- 
eration is  in  writing,  and  signed  by  the 
party  to  be  charged,  is  binding  as  a  rule 
of  decision  in  the  federal  courts.  Moses 
V.  Lawrence  County  Bank,  149  U.  S.  298, 
303,    37    L.    Ed.    743. 

37.  Construction  of  statute  of  frauds. — 
Robinson  &  Co.  v.  BeU,  187  U.  S.  41,  46, 
47  L.  Ed.  6.5;  Lloyd  v.  Fulton,  91  U.  S. 
479,  23  L.  Ed.  363;  DeWolf  v.  Rabaud,  1 
Pet.  476,  7  L.  Ed.  227;  Moses  v.  Lawrence 
County  Bank,  149  U.  S.  298,  303,  37  L. 
Ed.  743;  Grafton  v.  Cummings,  99  U.  S. 
100,  25  L.  Ed.  366;  Brashear  v.  West,  7 
Pet.  608,  8  L.  Ed.  801. 

Sufficiency  of  memorandum  under  state 
statutes  of  frauds  on  sale  of  real  estate 
is  governed  by  the  state  law.  Grafton  v. 
Cummings,  99  U.   S.  100,  25   L.   Ed.   366. 

Part  performance. — Where  the  state 
court  holds  that  although  the  statute  of 
frauds  avoids  parol  contracts  for  lands, 
yet  the  complete  execution  of  the  con- 
tract by  conveying  the  land  prevents  the 
operation  of  the  statute,  this  construction 
'is  binding  on  the  federal  courts.  Cald- 
well V.  Carrington,  9  Pet.  86,  9  L.  Ed,  60. 

38.  Sunday  laws. — Bucher  v.  Cheshire 
R.  Co.,  125  U.   S.  555,  584,  31   L.   Ed.  795. 

39.  Treaties. — Lattimer  v.  Poteet,  14 
Pet.  4,  18,  10  L.  Ed.  328;  Best  v.  Polk,  18 
Wall.  112.  21  L.  Ed.  805;  Francis  v.  Fran- 
cis, 203  U.  S.  233,  51  L.  Ed.  165;  Patter- 
son V.  Jenks,  2  Pet.  216,  231,  7  L.  Ed. 
40;?. 

The  decision  of  the  state  court  that  a 
reservation  in  a  treaty  with  the  Indians 
ceding  Indian  lands  to  the  United  States 
reserved  the  fee  simple  estate  to  the  par- 
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ties  in  whose  favor  the  reservation  was 
made,  which  has  become  the  rule  of  prop- 
erty in  the  state,  is  binding  on  the  fed- 
eral courts.  Francis  v.  Francis,  203  U.  S. 
233,   51    L.    Ed.    165. 

The  construction  given  to  a  state  court 
that  a  treaty  with  the  Indians  ceding 
Indian  lands  to  the  United  States,  by  the 
highest  court  of  a  state,  which  consti- 
tutes a  rule  of  property  in  the  state,  is 
binding  on  the  federal  courts.  Best  v. 
Polk,   18   Wall.   112,   21    L.    Ed.   805. 

Where  a  state  has  construed  a  treaty 
with  the  Indians  by  subsequent  acts, 
manifesting  an  understanding  of  it,  the 
federal  court  will  not  hesitate  to  adopt 
that  construction.  Patterson  v.  Jenks,  3 
Pet.  216,  7  L.  Ed.  402;  Lattimer  v.  Poteet, 
14  Pet.  4,  18,  10  L.  Ed.  328. 

40.  Surface  waters. — Walker  v.  Nev/ 
Mexico,  etc.,  R.  Co.,  165  U.  S.  593,  41  L. 
Fd.  837.  See,  generally,  the  title 
WATERS   AND   WATERCOURSES. 

"If  a  case  came  to  this  court  from  one 
of  the  states  in  which  the  doctrine  of  the 
civil  law  obtains,  it  would  become  our 
duty,  having  respect  to  this  which  is  a 
matter  of  local  law,  to  follow  the  de- 
cisions of  that  state.  And  in  like  manner 
we  should  follow  the  adverse  r.uling  in  a 
case  coming  from  one  of  the  states  in 
which  the  common-law  rule  is  recog- 
nized." Walker  v.  New  Mexico,  etc.,  R. 
Co..  165  U.   S.  593,  604,  41   L.   Ed.  837. 

41.  Navigation  and  navigable  waters. — • 
United  States  v.  Bellingham  Bay  Boom 
Co.,  176  U.  S.  211,  44  L.  Ed.  437,  reaf- 
firmed in  Dones  v.  Urrutia,  202  U.  S.  614, 
50  L.  Ed.  1172.  See  the  title  NAVI- 
GABLE WATERS. 

42.  Execution. — Davis  v.  Mason,  1  Pet. 
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against  all  persons  in  interest  who  were  not  parties  to  the  suit  in  which  it  was 
rendered,  is  binding  on  the  federal  courts  in  a  suit  involving  a  will  of  land  in 
that  state.^3 

(c)  Construction. — \Mien  the  construction  of  certain  words  in  wills  of  real 
estate  has  become  a  settled  rule  of  property  in  a  state,  that  construction  is  to  be 
followed  by  the  courts  of  the  United  States  in  determining  the  title  to  land  within 
tlie  state,  whether  between  the  same  or  between  other  parties.-**  But  a  single 
decision  of  the  highest  court  of  a  state  upon  the  construction  of  the  words  of  a 
particular  devise  is  not  conclusive  evidence  of  the  law  of  the  state,  in  a  case  in 
a  court  of  the  United  States,  involving  the  construction  of  the  same  or  like 
words,  between  other  parties,  or  even  between  the  same  parties  or  their  privies, 
unless  presented  under  such  circumstances  as  to  be  an  adjudication  of  their 
rights.4  5 

K.  Forms  and  Modes  of  Proceeding — 1.  Nature  of  Remedies  in  United 
States  Courts — a.  In  General. — The  remedies  in  the  courts  of  the  United 
States  are  to  be,  at  common  law  or  in  equity,  not  according  to  the  practice  of 
state  courts,  but  according  to  the  principles  of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  that  country  from  which  we  derive  our  knowledge  of 
those  principles.^^ 


503,  7  L.  Ed.  239  (number  of  witnesses  re- 
quired). 

43.  Validity  of  decree  setting  aside  will. 
— McArthur  v.  Scott,  113  U.  S.  340,  391, 
28  L-  Ed.  1015.  See,  generally,  the  title 
WILLS. 

44.  Where  construction  has  become 
rule  of  property. — Barber  v.  Pittsburg, 
etc.,  R.  Co.,  166  U.  S.  83,  99,  41  L.  Ed. 
925;  Jackson  v.  Chew,  12  Wheat.  153,  6 
L.  Ed.  583;  Henderson  v.  Griffin,  5  Pet. 
151,  8  L.  Ed.  79;  Suydam  v.  Williamson, 
24  How.  427,  16  L-  Ed.  742;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  Ed.  359;  Orr 
V.  Oilman,  183  U.  S.  278,  46  L.  Ed.  196. 
See,  also,  Inglis  v.  Sailor's  Snug  Harbour, 
3  Pet.  9^,  101.  7  L.  Ed.  617;  Nichols  v. 
Eaton,  91  U.  S.  716,  23  L.  Ed.  254. 

It  is  settled  law  that  this  court  will 
follow  the  construction  put  by  the  state 
courts  upon  wills  devising  property  situ- 
ated within  the  state.  Orr  v.  Oilman,  183 
U.  S.  278.  283.  46  L.  Ed.  196;  Daly  v. 
James,  8  Wheat.   495,  535,  5  L.   Ed.  670. 

Common  law  construction. — Where  the 
state  court  has  decided  on  the  construc- 
tion of  a  will,  according  to  their  view  of 
the  rules  of  the  common  law  in  that  state, 
as  a  rule  of  property,  the  decision  is  as 
binding  on  the  federal  courts  as  those 
which  are  given  on  the  construction  of 
local  statutes.  Henderson  v.  Oriffin,  5 
Pet.   151.  8  L.  Ed.  79. 

45.  Where  decision  not  settled  as  rule 
of  property. — Barber  v.  Pittsburg,  etc.,  R. 
Co..  166  U.  S.  83,  100,  41  L.  Ed.  925;  Lane 
V.  Vick,  3  How.  464,  11  L.  Ed.  681;  Homer 
V.  Brown,  16  How.  354.  14  L.  Ed.  970; 
Oibson  V.  Lyon,  115  U.  S.  439,  29  L.  Ed. 
440;  Railroad  Co.  v.  National  Bank,  102 
U.    S.  14,   53,   26  L.   E-d.   61. 

The  mere  construction  of  a  will  by  a 
state  court  does  not,  as  the  construction 
of  a  statute  of  the  state,  constitute  a  rule 
of  decision  for  the  courts  of  the  United 
States.  If  such  construction  by  a  state 
c©«rt  had  been  long  acquiesced  in,  so  as 


to  become  a  rule  of  property,  this  court 
would  follow.  Lane  v.  Vick,  3  How.  464, 
11   L.   Ed.   681. 

"Where,  as  in  the  case  of  Jackson  v. 
Chew.  12  Wheat.  153,  167,  6  L.  Ed.  583, 
the  construction  of  a  will  had  been  set- 
tled by  the  highest  courts  of  the  state, 
and  had  long  been  acquiesced  in  as  a  rule 
of  property,  this  court  would  follow  it, 
because  it  had  become  a  rule  of  property. 
The  construction  of  a  statute  by  the  su- 
preme court  of  a  state  is  followed,  with- 
out reference  to  the  interests  it  may  af- 
fect, or  the  parties  to  the  suit  in  which  its 
construction  was  involved.  But  the  mere 
construction  of  a  will  by  a  state  court 
does  not.  as  the  construction  of  a  statute 
of  the  state,  constitute  a  rule  of  decision 
for  the  courts  of  the  United  States.  In 
the  case  of  Swift  v.  Tyson,  16  Pet.  1,  10 
L.  Ed.  865.  the  efifect  of  the  34th  section 
of  the  judiciary  act  of  1789,  and  the  con- 
struction of  instruments  by  the  state 
courts,  are  considered  with  greater  pre- 
cision than  is  found  in  some  of  the  pre- 
ceding cases  on  the  same  subject."  Lane 
V.  Vick,  3  How.  464.  476,  11  L.  Ed.  681. 

Controversies  often  arise  where  this 
court  will  refuse  to  adopt  a  decision  of 
the  state  court,  as  in  the  construction  of 
a  will,  unless  it  appears  that  the  decision 
has  become,  by  acquiescence,  a  rule  of 
property  in  the  state.  Railroad  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  53,  26  L.  Ed. 
61 ;  Lane  v.  Vick,  3  How.  464,  11  L.  Ed. 
681. 

46.  Nature  of  remedies  in  federal 
courts. — Robinson  v.  Campbell,  3  \\'heat. 
212,  4  L.  Ed.  372;  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  13  How.  518,  563, 
14  L.  Ed.  249;  Fenn  z;.  Holme,  21  How. 
481,  484,  16  L.  Ed.  198;  Thompson  v.  Rail- 
road Companies.  6  Wall.  134.  137.  18  L.  Ed. 
765;  Van  Norden  v.  Morton,  99  U.  S.  378, 
380,  25  L.  Ed.  453;  Scott  v.  Neelv.  140 
U.  S.  106,  111,  35  L.  Ed.  358;  Waring  V. 
Clarke,   5   How.    441,    475,    12    L.    Ed.    226; 
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b.  Preservation  of  Distinction  between  Law  and  Equity. — See  the  title  Equity. 

2.-  PowKR  TO  Regulate;  Procedure;  in  United  States  Courts — a.  Power  of 
Congress. — Congress  has  exckisive  authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States.-*'^ 

b.  Power  of  State. — The  states  have  no  power  to  regulate  or  prescribe  the 
forms  of  practice  and  procedure  in  the  federal  courts,  and  state  laws  have  no 
efficacy  for  this  purpose  except  so  far  as  they  are  adopted,  or  except  so  far  as 
the  federal  judiciary  are  directed,  by  act  of  congress,  to  conform  the  practice  and 
modes  of  procedure  in  the  federal  courts  thereto.'*^  A  state  law  adopted  for  the 
purpose  of  regulating  those  matters  in  federal  courts  is  unconstitutional  and 
void.49 

3.    Under  Practice  Conformity  Act — a.    In  Gemeral. — The   practice   con- 


Sheffield  Furnace  Co.  v.  Witherow,  149 
TJ.  S.  574,  579,  37  L-  Ed.  853;  Hooper  v. 
Scheimer,  23  How.  235,  16  L.  Ed.  452; 
Sheirburn  v.  Cordova,  24  How.  423,  16 
L.  Ed.  741;  Whitehead  v.  Shattuck,  138 
U.  S.  146,  34  h.  Ed.  873;  Smyth  v.  New 
Orleans,  etc..  Banking  Co.,  141  U.  S.  656, 
35  L.  Ed.  891.  See,  also,  Irvine  v.  Mar- 
shall, 20  How.   558,   565,   15   L.  Ed.   994. 

But  where  by  the  statutes  of  a  state,  a 
title,  which  would  otherwise  be  deemed 
merely  equitable,  is  recognized  as  a  legal 
title,  or  a  title  which  would  be  good  at 
law,  is  under  circumstances  of  an  equi- 
table nature  declared  by  such  statutes  to 
be  void;  the  rights  of  the  parties,  in  such 
a  case,  may  be  as  fully  considered  in  a 
suit  at  law  in  the  courts  of  the  United 
States  as  they  would  be  in  any  state  court. 
Robinson  v.  Campbell,  3  Wheat.  212,  222, 
4    L.   Ed.   372. 

47.  Power  of  congress  to  regulate  pro- 
cedure in  United  States  courts. — Wayman 
v.  Southard,  10  Wheat.  1,  6  L.  Ed.  253; 
United  States  Bank  v.  Halstead,  10 
Wheat.  51,  6  L.  Ed.  264;  Beers  v.  Haugh- 
ton,  9  Pet.  329,  9  L.  Ed.  145;  Insurance 
Co.  V.  Morse,  20  Wall.  445,  22  L.  Ed.  365; 
Railway  Co.  v.  Whitton,  13  Wall.  270,  286, 
20  L.  Ed.  571;  The  Moses  Taylor,  4  Wall. 
411,  18  L.  Ed.  397;  Riggs  v.  John- 
son County,  6  Wall.  166,  18  L.  Ed. 
768;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  Ed.  606;  Keary  v.  Farmers',  etc.. 
Bank,  16  Pet.  88,  89,  10  L.  Ed.  897;  United 
States  V.  Eckford,  6  Wall.  484,  490.  18  L. 
Ed.  920;  Clark  v.  Smith.  13  Pet.  195,  10 
L.  Ed.  123;  Amis  z>.  Smith.  16  Pet.  303,  10 
L.  Ed.  973;  Bronson  v.  Kinzie,  1  How. 
311,  11  L.  Ed.  143;  Boyle  v.  Zacharie,  6 
Pet.  648,  8  L.  Ed.  532;  Parsons  v.  Bed- 
ford. 3  Pet.  433,  7  L.   Ed.  732. 

48.  Power  of  state  to  regulate  federal 
procedure. — Wayman  z'.  Southard,  10 
Wheat.  1,  6  L.  Ed.  253;  United  States 
Bank  v.  Halstead,  10  Wheat.  51,  6  L.  Ed. 
264-  Beers  v.  Haughton,  9  Pet.  329.  9  L. 
Ed.  145;  Payne  v.  Hook,  7  Wall.  425,  19 
L.  Ed.  260;  Insurance  Co.  v.  Morse,  20 
Wall.  445,  22  L-  Ed.  365;  Railway  Co.  v. 
Whitton,  13  Wall.  270,  286,  20  L.  Ed.  571; 
The  Moses  Taylor,  4  Wall.  411,  18  L.  Ed. 
397;  Riggs  v.  Johnson  County,  6  Wall. 
166,'  187,  18  L.  Ed.  768;  Ogden  2<.  Saun- 
ders, 12  Wheat.  213,  6  L.  Ed.   606;   Keary 


V.  Farmers',  etc.,  Bank,  16  Pet.  88,  89,  10 
L.  Ed.  897;  United  States  v.  Eckford,  6 
Wall.  484,  490,  18  L.  Ed.  920;  Boyle  v. 
Zacharie,  6  Pet.  648,  8  L.  Ed.  532;  Clark 
V.  Smith,  13  Pet.  195,  10  L.  Ed.  123;  Amis 
V.  Smith,  16  Pet.  303,  10  L.  Ed.  973;  Bron- 
son V.  Kinzie,  1  How.  311,  11  L.  Ed.  143; 
Parsons  v.  Bedford,  3  Pet.  433,  7  L  Ed. 
732. 

Congress  has  exclusive  power  to  regu- 
late the  practice  and  prescribe  the  mode 
of  procedure  in  the  federal  courts;  and 
that  provision  of  the  judiciary  act  which 
provides  that  in  actions  at  common  law 
the  proceedings  of  the  federal  courts  shall 
conform  to  the  proceedings  in  the  courts 
of  the  federal  states,  is  a  mere  adoption 
of  the  state  law  and  form  of  procedure, 
and  does  not  confer  upon  states  the  right 
to  prescribe  what  the  practice  or  proce- 
dure of  the  federal  court  sitting  within  its 
limits  shall  be,  nor  entitle  litigants  to  de- 
mand as  of  right  that  the  state  practice 
shall  be  adopted  where  the  judiciary  act 
does  not  positively  prescribe  that  it  shall 
be  adopted  in  the  federal  courts.  Parsons 
V.  Bedford,  3  Pet.  433,  7  L.  Ed.  732. 

State  legislatures  have  no  authority  to' 
prescribe  the  forms  or  modes  of  proceed- 
ing in  the  courts  of  the  United  States; 
but  having  created  a  right  and  at  the  same 
time  prescribed  the  remedy  to  enforce  i't, 
if  such  remedy  is  substantially  consistent 
with  the  ordinary  modes  of  proceeding  on 
the  chancery  side  of  the  federal  courts, 
no  reason  exists  why  it  should  not  be 
pursued  in  the  same  form  as  in  the  state 
courts.  On  the  contrary,  propriety  and 
convenience  suggest,  that  the  practice  in 
the  state  and  federal  courts  should  not 
materially  differ  when  titles  to  land  are 
the  subject  of  investigation.  Clark  v. 
Smith,   13   Pet.   195,   10   h.   Ed.   123. 

49.  State  law  attempting  to  regulate  is 
void. — United  States  Bank  v.  Halstead.  10 
Wheat.  51.  6  L.  Ed.  264;  The  Mayor  v. 
Lord.  9  Wall.  409,  19  L.  Ed.  704;  Keary  v. 
Farmers',  etc..  Bank,  16  Pet.  88,  89,  10  L. 
Ed.   897. 

A  state  law  prescribing  rules  of  prac- 
tice has  no  efficacy  in  the  courts  of  the 
United  States,  unless  those  courts  adopt 
it.  The  Mayor  v.  Lord,  9  Wall.  409,  19 
L.   Ed.   704. 
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formity  act  provides  that  "the  practice,  pleadings,  and  forms  and  modes  of  pro- 
ceeding in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms  and  modes  of  proceedings  existing  at  the  time  in  like  causes  in  the  courts 
of  record  of  the  state  within  which  such  circuit  or  district  courts  are  held,  any- 
thing in  the  rules  of  court  to  the  contrary  notwithstanding.''^^ 

b.  Origin  and  Purpose  of  Act. — The  statute  had  its  origin  in  the  code  enact- 
ments of  many  of  the  states,  and  was  intended  to  relieve  the  legal  profession 
from  the  burden  of  studying  and  of  practicing  under  the  two  distinct  and  different 
systems  of  the  law  of  procedure  in  the  same  locality,  one  obtaining  in  the  courts 
of  the  United  States,  the  other  in  the  courts  of  the  state.^i 


50.  Practice  conformity  act. — Rev. 
Stat.,  §  914;  Sears  v.  Eastburn,  10  How. 
187,  13  L.  Ed.  381;  Ex  parte  Fisk,  113  U. 
S.  713,  719,  28  L.  Ed.  1117;  West  v.  Smith, 
101  U.  S.  263,  264,  25  L.  Ed.  809*Nudd  v. 
Burrows,  91  U.  S.  426,  23  L.  Ed.  286; 
Perez  v.  Fernandez,  202  U.  S.  80,  50  L. 
Ed.  942;  Barnet  v.  National  Bank,  98  U. 
S.  555,  558,  25  L.  Ed.  212;  Baltimore,  etc., 
R.  Co.  V.  Joy,  173  U.  S.  226,  230,  43  L. 
Ed.  677;  Fenn  v.  Holme,  21  How.  481, 
485,  16  L.  Ed.  198;  Boogher  v.  Insurance 
Co.,  103  U.  S.  90,  26  L.  Ed.  310;  Chate- 
augay,  etc.,  Iron  Co.,  Petitioner,  128  U. 
S.  544,  553,  32  L-  Ed.  508;  Amy  v.  Water- 
town  (No.  1),  130  U.  S.  301,  32  L.  Ed.  946; 
Robertson  v.  Perkins,  129  U.  S.  233,  32  L. 
Ed.  686;  Hudson  v.  Parker,  156  U.  S.  277, 
281,  39  L.  Ed.  424;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  209,  36  L.  Ed.  943; 
Cofifey  V.  United  States,  117  U.  S.  233,  29 
L.  Ed.  890;  Phelps  v.  Oaks,  117  U.  S.  236, 
238,  29  L.  Ed.  888;  Sears  v.  Eastburn,  10 
How.  187,  13  L.  Ed.  381;  Lamaster  v. 
Keeler,  123  U.  S.  376,  387,  31  L.  Ed.  238. 
A  party  by  going  into  a  national  court 
does  not  lose  any  right  or  appropriate 
remedy  of  which  he  might  have  availed 
himself  in  the  state  courts  of  the  same  lo- 
cality. The  wise  policy  of  the  constitu- 
tion gives  him  a  choice  of  tribunals.  In 
the  former  he  may  hope  to  escape  the 
local  influences  which  sometimes  disturb 
the  even  flow  of  justice.  And  in  the  regu- 
lar course  of  procedure,  if  the  amount 
involved  be  large  enough,  he  may  have 
access  to  this  tribunal  as  the  final  arbiter 
of  his  rights.  Davis  v.  Gray,  16  Wall. 
203,  21  L.  Ed.  447;  Ex  parte  McNiel,  13 
Wall.   236,  20   L.   Ed.   624. 

The  policy  of  congress,  as  shown  by 
numerous  statutes,  has  been  to  adopt  for 
the  several  courts  in  suits  at  common 
law,  the  processes  and  modes  of  proceed- 
ing'of  the  state  courts  in  which  they  are 
held.  Moncure  v.  Zunts,  11  Wall.  416,  20 
L.  Ed.  l&l. 

51.  Origin  and  purpose  of  conformity 
act.— Nudd  v.  Burrows,  91  U.  S.  426,  441, 
23  L  Ed.  286;  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  291.  300,  23  L.  Ed.  898; 
Lamaster  v.  Keeler,  123  U.  S.  376,  388,  31 
L  Ed  238;  Chateaugay,  etc..  Iron  Co., 
Petitioner,  128  U.  S.  544,  554,  32  L.  Ed. 
508. 

"The  purpose  of  the  provision  is  ap- 
parent   upon    its    face.      No     analysis      is 


necessary  to  reach  it.  It  was  to  bring 
about  uniformity  in  the  law  of  procedure 
in  the  federal  and  state  courts  of  the  same 
locality.  It  had  its  origin  in  the  code  en- 
actments of  many  of  the  states.  While 
in  the  federal  tribunals  the  common-law 
pleadings,  forms,  and  practice  were  ad- 
hered to,  in  the  state  courts  of  the  same 
district  the  simpler  forms  of  the  local 
code  prevailed.  This  involved  the  neces- 
sity on  the  part  of  the  bar  of  studying  two 
distinct  systeins  of  remedial  law,  and  of 
practising  according  to  the  wholly  dis- 
similar requirements  of  both.  The  in- 
convenience of  such  a  state  of  things  is 
obvious.  The  evil  was  a  serious  one.  It 
was  the  aim  of  the  provision  in  question 
to  remove  it.  This  was  done  by  bringing 
about  the  conformity  in  the  courts  of  the 
United  States  which  it  prescribes.  The 
remedy  was  complete.  The  personal  ad- 
ministration by  the  judge  of  his  duties 
while  sitting  upon  the  bench  was  not  com- 
plained of.  No  one  objected,  or  sought 
a  remedy  in  that  direction."  Nudd  v.  Bur- 
rows, 91  U.  S.  426,  441,  23  L-  Ed.  286; 
Lamaster  v.  Keeler,  123  U.  S.  376,  388,  31 
L.   Ed.   238. 

This  section  is  a  re-enactment  of  §  5 
of  the  act  of  June  1,  1872,  "to  further  the 
administration  of  justice"  (17  Stat.  196,  c. 
255),  and  was  intended  to  assimilate  the 
pleadings  and  the  procedure  in  common- 
law  cases  in  the  federal  courts  to  the 
pleadings  and  procedure  used  in  such 
cases  in  the  courts  of  record  of  the  state 
within  which  the  federal  courts  are  held. 
Much  inconvenience  had  been  previously 
felt  by  the  profession  from  the  dissimi- 
larity in  pleadings,  forms,  and  modes  of 
procedure  of  the  federal  courts  from 
those  in  the  courts  of  the  state,  conse- 
quent upon  the  general  adherence  of  the 
former  to  the  common-law  forms  of  ac- 
tions, pleadings,  and  modes  of  procedure; 
whilst  the  distinctions  in  such  forms  of 
action  and  the  system  of  pleading  and  the 
modes  of  procedure  peculiar  to  them  had 
been  in  many  states  abrogated  by  stat- 
ute. The  new  codes  of  procedure  did  not 
require  an  accurate  knowledge  of  the  in- 
tricacies of  common-law  pleading;  and  to 
obviate  the  embarrassment  following  the 
use  of  dififerent  systems  in  the  two  courts 
the  section  mentioned  of  the  act  of  1872 
was  adopted.  Lamaster  v.  Keeler,  123  U. 
S.   376,  388,  31   L-   Ed.  238. 
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c.  In  What  Courts  Conformity  Required — (1)  Under  Original  Act  of  Con- 
gress.— The  original  process  acts  were  made  applicable  only  to  those  states 
which,  at  that  time,  had  been  admitted  into  the  Union. ^^ 

(2)  Under  Subsequent  Acts  Extending  Conformity  Act  to  States  Admitted 
Prior  to  1842. — This  defect  was  remedied  by  subsequent  statutes  so  as  to  ap- 
ply to  all  states  admitted  prior  to  1842,  when  the  last  general  provision  on  the 
subject  was  passed.^^ 

(3)  States  Admitted  Since  1842. — The  practice  conformity  act  of  congress  is 
usually  made  applicable  to  the  new  states  upon  their  admission,  by  the  acts  ad- 
mitting them  as  states. ^^ 

(4)  United  States  Courts  in  Louisiana. — In  Louisina,  by  act  of  congress,  the 
mode  of  proceeding  in  civil  cases  in  the  courts  of  the  United  States  must  con- 
form to  the  laws  directing  the  mode  of  practice  in  the  district  courts  of  the  state. 
and  the  judges  of  those  courts  may  make  alterations  necessary  to  conform  the 
practice  to  the  organization  of  the  federal  courts,  though  this  authority  is  quite 
limited.55 


52.  Original  act  not  applicable  to  states 
not  admitted. — Fullerton  v.  United  States 
Bank,  1  Pet.  604,  7  U  Ed.  280;  Bronson  v. 
Kinzie,  1  How.  311,  11  L.  Ed.  14.3;  United 
States  V.  Council  of  Keokuk,  6  Wall.  514, 
516,  18  U  Ed.  933;  Amy  v.  Watertown 
(No.  1),  130  U.  S.  301,  303,  32  U   Ed.  946. 

The  state  of  Ohio  not  having  been  ad- 
mitted into  the  union  until  1802,  the  act 
of  congress  passed  May  8th,  1792,  which 
is  expressly  confined  in  its  operations  to 
the  day  of  its  passage,  in  adopting  the 
practice  of  the  state  courts  into  the  courts 
of  the  United  States  could  have  no  opera- 
tion in  that  state;  but  the  district  court 
of  the  United  States,  established  in  that 
state,  in  1803,  was  vested  with  all  the 
powers  and  jurisdiction  of  the  district 
court  of  Kentucky,  which  exercised  full 
circuit  court  jurisdiction,  with  power  to 
create  a  practice  for  its  own  government. 
The  district  court  of  Ohio  did  not  create 
&  system  for  itself,  but  finding  one  estab- 
lished in  the  state,  in  the  true  spirit  of 
the  policy  pursued  by  the  United  States, 
proceeded  to  administer  justice  according 
to  the  practice  of  the  state  courts,  and  by 
a  single  rule,  adopted  the  state  system  of_ 
practice.  When,  in  1807,  the  seventh  cir- 
cuit was  established,  the  judge  assigned 
to  that  circuit  found  the  practice  of  the 
state  adopted,  in  fact,  into  the  circuit 
court  of  the  United  States,  and  the  same 
has  since,  so  far  as  it  was  found  prac- 
ticable and  convenient,  by  a  uniform  un- 
derstanding, been  pursued,  without  any 
positive  rule  upon  the  subject.  Fullerton 
V.  United  States  Bank,  1  Pet.  604,  7  L. 
Ed.    280. 

53.  Later  statutes  extended  rule  to 
states  admitted  prior  to  1842. — McCracken 
V.  Hayward,  2  How.  608,  615,  11  L.  Ed. 
397;  United  States  v.  Council  of  Keokuk, 
6  Wall.   514,  516,  18   U   Ed.   933. 

Prior  to  1828,  congress  had  passed  no 
process  acts  applicable  to  the  states  ad- 
mitted into  the  Union  after  1789.  To 
remedy  this  defect,  the  act  of  May,  1828, 
directed  that  writs  of  execution  and  other 
iTnal  procesv;  issued  on  judgments  and 
decrees,    and    the    proceedings    thereupon. 


shall  be  the  same  in  each  state  as  are  now 
used  in  the  courts  of  such  state,  etc.,  thus 
adopting  the  same  principles  which  had 
been  established  by  this  court  in  the  con- 
struction of  the  acts  of  1789  and  1792. 
McCracken  v.  Hayward,  2  How.  608,  615, 
11  U   Ed.  397. 

In  1828  a  law  was  passed  adopting  for 
the  federal  courts  in  the  new  states,  ad- 
mitted since  1789,  the  forms  of  process, 
and  forms  and  rnodes  of  proceeding  of 
the  highest  courts  of  those  states  respec- 
tively, as  then  existing,  subject  to  altera- 
tion by  the  courts  themselves  or  the 
supreme  court  of  the  United  States.  4 
Stat.  278.  By  the  act  of  August  1,  1842, 
the  provisions  of  the  act  of  1828  were  ex- 
tended to  the  states  admitted  in  the  in- 
termediate time.  Amy  v.  Watertown,  130 
U.  S.  301,  303,  32  L.  Ed.  946;  United 
States  V.  Council  of  Keokuk,  6  Wall.  514, 
516,    18    U    Ed.    933. 

54.  Act  admitting  states  making  proc- 
ess act  applicable  to  new  states. — The 
efifect  of  an  act  of  1861,  admitting  Kansas 
into  the  Union,  and  providing  that  "all 
the  laws  of  the  United  States,  which  are 
not  locally  inapplicable,  shall  have  the 
same  force  and  efifect  within  that  state  as 
in  other  states  of  the  Union;"  and  con- 
stituting the  state  "a  judicial  district," 
was  to  re-enact,  as  respected  Kansas,  the 
provision  of  the  act  of  1828.  Smith  v. 
Cockrill,   6  Wall.   756,   18   L.   Ed.   973. 

An  act  of  congress  passed  on  the  ad- 
mission of  Iowa  into  the  Union  in  1845, 
having  provided  that  the  laws  of  the 
United  States  not  locally  inapplicable 
should  have  the  same  efifect  within  that 
state  as  elsewhere — the  "Process  act"  of 
May  19th,  1828 — by  which  the  modes  and 
forms  of  process  in  common-law  suits 
were  made  the  same  in  the  circuit  courts 
of  the  United  States  as  those  used  in  the 
highest  state  court  of  original  jurisdiction 
— became  applicable  to  the  federal  courts 
of  Iowa.  United  States  v.  Council  of 
Keokuk.  6  Wall._  514,  18  L.   Ed.  933. 

55.  In  Louisiana. — Moncure  v.  Zunts, 
11  Wall.  416,  421,  20  L.  Ed.  181;  Duncan 
V.  United  States,  7  Pet.  435,  440.  8  L.  Ed. 
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(5)  United  States  Courts  for  Porto  Rico — (a)  In  General. — The  district 
court  of  the  United  States  for  Porto  Rico,  which  has  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States,  is  governed  by  the  local  procedure  and  practice 
recognized  and  established  in  Porto  Rico.^^ 


739;  Livingston  v.  Story,  9  Pet.  632,  656, 
9  L.  Ed.  255;  Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  Ed.  732. 

On  the  26th  of  May,  1824,  congress 
passed  an  act  entitled  "an  act  to  regulate 
the  practice  in  the  courts  of  the  United 
States  for  the  district  of  Louisiana;  in 
which  it  is  provided,  that  the  mode  of 
proceeding  in  civil  causes  in  the  courts  of 
the  United  States,  that  now  are,  or  here- 
after may  be,  established  in  the  state  of 
Louisiana,  shall  be  conformable  to  the 
laws  directing  the  mode  of  practice  in  the 
district  courts  in  the  said  state;  provided, 
that  the  judge  of  any  such  court  of  the 
United  States  may  alter  the  times  limited 
or  allowed  for  dififerent  proceedings  in 
the  state  courts,  and  make,  by  rule,  such 
other  provisions  as  may  be  necessary  to 
adapt  the  said  laws  of  procedure  to  the 
organization  of  such  court  of  the  United 
States,  and  to  avoid  any  discrepancy,  if 
any  such  exist,  between  such  state  laws 
and  the  laws  of  the  United  States."  This 
section  was  a  virtual  repeal,  within  the 
state  of  Louisiana,  of  all  previous  acts  of 
congress  which  regulated  the  practice  of 
the  courts  of  the  United  States,  and 
which  came  within  its  purview.  It  adopted 
the  practice  of  the  state  courts  of  Louisi- 
ana, subject  to  such  alterations  as  the 
district  judge  of  the  United  States  might 
deem  necessary,  to  conform  to  the  or- 
ganization of  the  district  court,  and  avoid 
any  discrepancy  with  the  laws  of  the 
Union.  Duncan  v.  United  States,  7  Pet. 
435,  450,  8  L.  Ed.  739;  Moncure  v.  Zunts, 
11  Wall.   416,   421,   20   L.    Ed.   181. 

The  mode  of  procedure  in  the  courts  of 
Louisiana,  conforming  very  nearly  to 
those  of  the  civil  law,  and  both  the  code 
of  procedure  and  the  civil  code  of  that 
state  differing  so  widely  from  the  system 
of  common  law  adopted  in  all  the  other 
states,  was  the  reason  of  this  special  pur- 
pose of  congress  to  require  the  federal 
courts  in  that  state  to  conform  to  the  us- 
ages of  the  local  law.  Moncure  v.  Zunts, 
11  Wall.  416,  421,  20  L.  Ed.  181;  Livings- 
ton V.  Story,  9  Pet.  632,  656,  9  I,.  Ed.  255. 

The  act  of  May  26,  1824  (4  Stat,  at 
Large  62),  not  only  adopts  the  mode  of 
proceedings  then  established  in  the  state 
of  Louisiana,  but  requires  the  federal 
courts  to  conform  to  such  changes  as 
may  be  made  in  that  state;  and  limits  very 
materially  the  power  of  the  federal  courts 
to  modify  or  change  those  rules,  as  that 
power  exists  in  the  courts  of  other  dis- 
tricts. Moncure  v.  Zi.mts,  11  Wall.  416, 
20    L.    Ed.    181. 

The  proviso  in  the  act  of  congress  of 
the  26th  of  May,  1824,  ch.  181,  demon- 
strates that  it  was  not  the  intention  of 
congress,  to  give  an  absolute  and  impera- 
tive force  to  the  state  modes  of  proceed- 


ing in  civil  causes,  in  Louisiana,  in  the 
courts  of  the  United  States;  for  it  au- 
thorizes the  judge  to  modify  them,  so  as 
to  adapt  them  to  the  organization  of  his 
own  courts;  and  it  further  demonstrates, 
that  no  absolute  repeal  was  intended  to 
the  antecedent  modes  of  proceeding  au- 
thorized in  the  United  States  courts,  un- 
der former  acts  of  congress;  for  it  leaves 
the  judge  at  liberty  to  make  rules,  by 
which  discrepancy  between  the  state  laws 
and  the  laws  of  the  United  States  may  be 
avoided.  Parsons  v.  Bedford,  3  Pet.  433, 
7   L.    Ed.   732. 

In  equity  causes. — See,  generally,  the 
title  EQUITY. 

56.  Federal  courts  for  Porto  Rico. — 
Perez  v.  Fernandez,  202  U.  S.  80,  97,  50 
L.  Ed.  942;  Romeu  v.  Todd,  206  U.  S. 
358,   368,  51   L-    Ed.   1093. 

The  act  providing  for  the  district  court 
of  the  United  States  for  Porto  Rico  de- 
clared, among  other  things,  that  that 
court  shall  have,  "in  addition  to  the  ordi- 
nary jurisdiction  of  district  courts  of  the 
United  States,  jurisdiction  of  all  cases 
rnpnizant  in  the  circuit  courts  of  the 
United  States,  and  shall  proceed  therein 
in  the  same  manner  as  a  circuit  court." 
Romeu  v.  Todd,  206  U.  S.  358,  369,  51  L. 
Ed.    1093. 

"We  think  it  was  the  intention  of  con- 
gress in  the  Porto  Rican  act  to  require 
the  district  court  exercising  the  jurisdic- 
tion of  a  circuit  court,  in  analogy  to  the 
powers  of  the  circuit  courts  in  the  states, 
to  adapt  themselves,  save  in  the  excepted 
cases  in  equity  and  admiralty,  to  the  lo- 
cal procedure  and  practice  in  Porto  Rico. 
This  conclusion  is  in  accord  with  the 
policy  of  the  United  States,  evidenced  in 
its  legislation  concerning  the  islands  ceded 
by  Spain,  and  secures  to  the  people 
thereof  a  continuation  of  the  laws  and 
methods  of  practice  and  administration 
familiar  to  them,  which  are  to  be  controll- 
ing until  changed  by  law."  Perez  v. 
Fernandez,  202  U.  S.  80,  97,  50  L.  Ed. 
942. 

"Congress  in  providing  a  government 
for  Porto  Rico,  evidently  intended  to 
preserve  to  the  people  of  that  island  the 
system  of  local  law  to  which  they  had 
been  accustomed,  nor  can  we,  consist- 
ently with  this  enlightened  purpose,  as- 
sent to  the  conclusion  that  the  mere 
provision  of  the  act,  by  which  a  court  was 
created  to  enforce  the  local  law,  empow- 
ered the  court  so  created  to  set  at  naught 
the  local  law  by  disregarding  fundamen- 
tal rules  of  real  property  governing  in 
the  island,  thereby  creating  confusion 
and  uncertainty,  and  hence  tending  to  the 
destruction  of  the  rights  of  innocent  third 
parties.  Especially  is  this  conclusion 
rendered  necessary  when   a  consideration, 
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(b)  Practice  in  Attachment  Cases. — The  district  court  of  Porto  Rico,  exer- 
cising the  jurisdiction  of  a  circuit  court  in  its  practice  as  to  the  issuing  of  at- 
tachments is  to  adapt  itself  to  the  local  practice  recognized  and  established  in 
Porto  Rico.^^  The  general  provisions  as  to  jury  trials  in  civil  causes  in  circuit 
courts  of  the  United  States  are  not  inconsistent  with  the  enforcement  of  a  spe- 
cial statutory  proceeding  as  to  the  assessment  of  damages  in  attachment  pro- 
ceedings, as  to  which  the  United  States  has  no  special  statutory  procedure,  and 
enforces  in  that  respect  the  requirements  of  the  local  law.^**  As  a  common-law 
action  for  a  wrongful  and  malicious  attachment  was  unknown  to  the  Porto 
Rican  procedure,  the  district  court  for  Porto  Rico  has  no  jurisdiction  of  such 
an  action.^^ 

(c)  Doctrine  of  Lis  Pendens. — The  local  statutory  rule  of  real  property,  re- 
quiring the  giving  and  recording  of  a  cautionary  notice  of  the  pending  suit  in 
order  to  affect  innocent  third  parties  dealing  with  the  recorded  owner,  was 
applicable  to  a  suit  brought  on  the  equity  side  of  the  United  States  district  court 
for  Porto  Rico/^^' 

d.  Nature  and  Extent  of  Conformity  Required. — The  conformity  of  the  fed- 
eral to  the  state  practice,  is  required  to  be  as  near  as  may  be — not  as  near  as  may 
be  possible,  or  near  as  may  be  practicable.'^^  This  indefiniteness  as  to  con- 
formity required  was  suggested  by  a  purpose,  and  devolves  upon  the  judges  to 
be  affected  the  duty  of  construing  and  deciding,  and  gives  them  power  to  re- 
ject, any  subordinate  provision  in  a  state  statute  which,  in  their  judgment,  wiU 
unwisely  encumber  the  administration  of  the  law,  or  tend  to  defeat  the  ends  of 
justice.^2 


previously  adverted  to,  is  again  called  to 
mind,  that  is,  that  all  the  local  law  of 
Porto  Rico  is  within  the  legislative  con- 
trol of  congress.  The  considerations 
which  we  have  thus  expounded  are  illus- 
trated in  various  other  aspects  by  pre- 
vious rulings,  concerning  the  construction 
and  import  of  the  Foraker  act."  Romeu 
V.  Todd,  206  U.  S.  358,  369,  51  L.  Ed. 
1093,  citing  Crowley  v.  United  States,  194 
U.  S.  461,  48  L.  Ed.  1075;  Rodriguez  v. 
United  States,  198  U.  S.  156,  49  L.  Ed. 
994;  Serralles'  Succession  v.  Esbri,  200  U. 
S.  103,  50  L.  Ed.  391;  American  R.  Co.  v. 
Castro,  204  U.   S.  453,  51   L.   Ed.   564. 

57.  Practice  in  attachment  cases. — 
Perez  v.  Fernandez,  202  U.  S.  80,  98,  50 
L.  Ed.  942.  See,  generally,  the  title  AT- 
TACHMENT AND  GARNISHMENT, 
vol.    2,   p.    660. 

58.  Assessment  of  damages  in  attach- 
ment.—Perez  V.  Fernandez,  202  U.  S.  SO, 
100,   50   L.    Ed.   942. 

59.  Action  for  wrongful  attachment. — 
Perez  v.  Fernandez,  202  U.  S.  80,  101,  50 
L.    Ed.    942. 

60.  Lis  pendens. — Romeu  v.  Todd,  206 
U.  S.  358,  368,  51  L.  Ed.  1093.  See,  gen- 
erally, the   title   LIS   PENDENS. 

61.  Conformity  to  be  "as  near  as  may 
be." — Revised  Statutes,  §  914;  Indian- 
apolis, etc.,  R.  Co.  V.  Horst,  93  U.  S. 
?91.  23  L.  Ed.  898:  Phelps  v.  Oaks,  117  U. 
S  236,  239,  29  L.  Ed.  888;  Stewart  v.  Dun- 
ham. 115  U.  S.  61,  29  L.  l>d.  329;  Coffey 
V.  United  States,  117  U.  S.  233,  235,  29  L. 
Ed.  890;  Atlantic  &  Pac.  R.  Co.  v.  Hop- 
kins, 94  U.  S.  11,  13.  24  L.  Ed.  48;  South- 
ern Pac.  R.  Co.  V.  Denton,  146  U.  S.  202, 
209.   36   L-    Ed.   943;    McCracken   v.    Hay- 


ward,  2  How.  608,  11  L.  Ed.  397;  Shepard 
V.  Adams,  168  U.  S.  618,  626.  42  L  Ed 
602. 

"It  is  obvious  that  a  strict  and  literal 
conformity  by  the  United  States  courts 
to  the  state  provisions  regulating  pro- 
cedure is  practically  impossible,  or,  at 
least,  not  without  overturning  and  dis- 
arranging the  settled  practice  in  the  fed- 
eral courts."  Shepard  v.  Adams,  168  U. 
S.    618,    624,    42    L.    Ed.    602. 

62.  Discretion  and  power  of  court  in 
conforming  federal  to  state  practice. — 
Southern  Pac.  R.  Co.  v.  Denton,  146  U. 
S.  202,  209,  36  L.  Ed.  943;  Phelps  v.  Oaks, 
117  U.  S.  236,  239,  29  L.  Ed.  888;  Stewart 
V.  Dunham,  115  U.  S.  61,  29  L.  Ed.  329; 
Shepard  v.  Adams,  168  U.  S.  618,  626,  42 
L.  Ed.  602;  Indianapolis,  etc.,  R.  Co'  v. 
Horst,   93  U.   S.   291,   300,  23   L.   Ed.  898. 

"It  must  be  held,"  as  was  said  in 
Erstein  v.  Rothschild,  22  Fed.  Rep.  61, 
64,  "that  the  body  of  the  local  law  thus 
adopted  in  the  general,  must  be  consid- 
ered in  the  courts  of  the  United  States  in 
the  light  of  their  own  system  of  juris- 
prudence, as  defined  by  their  own  con- 
stitution as  tribunals,  and  of  other  acts 
of  congress  on  the  same  subject.  It  can 
hardly  be  supposed  that  it  was  the  in- 
tent of  this  legislation  to  place  the  courts 
of  the  United  States  in  each  state,  in 
reference  to  their  own  practice  and  pro- 
cedure, upon  the  footing  merely  of  sub- 
ordinate state  courts,  required  to  look 
from  time  to  time  to  the  supreme  court 
of  the  state  for  authoritative  rules  for  their 
guidance  in  those  details.  To  do  so, 
would  be,  in  many  cases,  to  trench,  in  im- 
portant   particulars    not    easy    to    foresee, 
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e.  In  What  Causes  Covformity  Required. — The  practice  conformity  act  re- 
quires the  practice,  pleadings,  and  forms  and  modes  of  proceedings  in  civil  causes 
other  than  equity  or  admiralty  causes  to  conform  to  the  practice  existing  at  the 
time  in  like  causes  in  courts  of  the  state.*'^  A  suit  in  rem  for  forfeiture  for  viola- 
tion of  the  revenue  laws  is  not  governed  by  the  state  practice,  where  there  arc 
no  like  causes  under  the  state  practice.*^'* 

f.  Adoption  of  State  Practice  by  Rule  of  Court — ( 1 )  Pozver  of  Court  to  Adopt 
State  Practice — (a)  In  General. — Under  the  original  practice  acts,  making  the 
state  practice  applicable  to  proceedings  in  the  federal  courts,  the  federal  courts 
could  from  time  to  time  alter  their  process  by  rule,  in  such  manner  as  the^■ 
deemed  expedient.^^  But  this  discretionary  power  was  restricted  by  the  act  oi 
May  19,  1828,  c.  68,  and  since  that  act  alterations  can  only  be  made  so  as  t<; 
conform  the  federal  practice  to  any  change  which  may  be  adopted  by  the  legis- 


upon  substantial  rights,  protected  by  the 
peculiar  constitution  of  the  federal  ju- 
diciary, and  which  might  seriously  affect, 
in  cases  easily  supposed,  the  proper  cor- 
relation and  independence  of  the  two  sys- 
tems of  federal  and  state  judicial  tribu- 
nals." Phelps  V.  Oaks,  117  U.  S.  236,  240. 
29    L.    Ed.    888. 

63.  In  what  causes  conformity  required. 
—Rev.  Stat.,  §  914;  Ex  parte  Fisk,  113  U. 
S.  713,  719,  28  L.  Ed.  1117;  Coffey  v. 
United  States,  117  U.  S.  233,  235,  29  L. 
Ed.    890. 

64.  Suits  for  forfeiture  for  violation  of 
revenue  laws. — Coffey  v.  United  States, 
117  U.   S.  233,   23.5.   29    L.    Ed.  890. 

"Such  suits  in  rem  are  peculiar  in  their 
practice,  pleadings,  and  forms  of  proce- 
dure, and,  so  long  as  there  is  ample  score 
for  the  operation  of  §  914  of  the  Revised 
Statutes  in  regard  to  civil  suits  in  per- 
sonam, and  no  intention  is  manifest  to 
change  the  established  practice  in  such 
suits  in  rem,  and  any  change  in  practice 
is  limited  to  'like  causes,'  we  must  con- 
tinue to  regard  the  former  practice  as 
applicable  to  the  present  suit."  Coffey  v. 
United  States,  117  U.  S.  233,  235,  29  L. 
Ed.    890. 

Section  914  prescribes  a  conformity  to 
the  practice  in  the  courts  of  the  state 
only  "as  near  as  may  be,"  and  only  "in 
like  causes."  It  is  a  proper  construction 
of  this  section  to  hold,  that,  while  the 
provisions  of  the  Code  of  Kentucky  in 
regard  to  pleadings  in  civil  suits  in  per- 
sonam apply  to  like  causes  in  the  federal 
courts  in  Kentucky,  they  do  not  apply  to 
suits  in  rem  by  the  United  States  for  the 
forfeiture  of  property,  after  its  seizure, 
for  the  violation  of  a  revenue  law,  be- 
cause there  are  no  "like  causes"  known 
to  the  laws  of  Kentucky.  Coffey  v. 
United  States,  117  U.  S.  233,  235,  29  L. 
Ed.    890. 

In  Union  Ins.  Co.  v.  United  States,  6 
Wall.  759,  764,  18  L.  Ed.  879,  where  land 
was  seized  and  proceeded  against  as  for- 
feited to  the  United  States  under  a  con- 
fiscation act,  it  was  held,  that,  while 
either  party  had  a  right  to  demand  a  trial 
by  jury,  the  proceedings  were  to  be  "in 
general  conformity  to  the  course  in  ad- 
miralty."     A   like    ruling   was   made,    in    a 


like  case,  in  Armstrong's  Foundry,  6 
Wall.  766,  769,  18  E-  Ed.  882,  and  in  a 
case  of  the  seizure  of  personal  property 
on  land,  in  Morris's  Cotton,  8  Wall.  507, 
511,  19  L.  Ed.  481.  Coffey  v.  United 
States,  117  U.  S.  233,  235,  29  L.  Ed.  890. 

65.  Power  to  alter  practice  by  rule,  un- 
der original  act. — Fink  v.  O'Neil,  106  U. 
S.  272,  27  L.  Ed.  196;  Wayman  v.  South- 
ard, 10  Wheat.  1,  6  L.  Ed.  253;  United- 
States  Bank  v.  Halstead,  10  Wheat.  51,  60, 
6  L.  Ed.  264;  Ex  parte  Crane,  5  Pet.  190, 
210,  8  L.  Ed.  92;  Cooke  v.  Avery,  147  U. 
S.    375,    386,    37    L.    Ed.    209. 

While  it  was  the  purpose  of  congress 
to  brinsT  about  a  general  uniformity  in 
federal  and  state  proceedings  in  civil 
cases,  and  to  confer  upon  suitors  in 
courts  of  the  United  States  the  advantage 
of  remedies  provided  by  state  legislation, 
yet  it  was  also  the  intention  to  reach  such 
uniformity  often  largely  through  the  dis- 
cretion of  the  federal  courts,  exercised  in 
the  form  of  general  rules,  adopted  from 
time  to  time,  and  so  regulating  their  own 
practice  as  may  be  necessary  or  conven- 
ient for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings. 
Shepard  v.  Adams,  168  U.  S.  618,  625,  42 
L.   Ed.  602. 

The  United  States  courts  were  au- 
thorized and  empowered  to  change  their 
rules  as  to  executions,  so  as  to  conform 
to  state  practice,  by  making  thein  leviable 
on  property  not  subject  to  levy  at  the 
time  of  the  passage  of  the  act  of  congress, 
or  by  exempting  property  not  then  ex- 
empt, but  since  exempted  by  state  law. 
Beers  v.  Haughton,  9  Pet.  329,  9  L.  Ed. 
145;  United  States  Bank  v.  Halstead,  10 
Wheat.  51,  6  L.  Ed.  264;  Fink  v.  O'Neil, 
106  U  S.  272,  276,  27  L.  Ed.  196;  Ward  v. 
Chamberlain,  2  Black  430,  440,  17  L.  Ed. 
319. 

The  laws  of  the  United  States  au- 
thorize the  courts  of  the  Union  so  to  alter 
the  form  of  the  process  of  execution  used 
in  the  supreme  courts  of  the  states  in 
1789,  so  as  to  subject  to  execution  lands 
and  other  property  not  thus  subject  by 
the  state  laws  in  force  at  that  time.  United 
States  Bank  v.  Halstead,  10  Wheat.  51,  6 
L.    Ed.   264. 
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lalures  of  tb.e  respective  states  for  the  state  courts.'^^^'  The  federal  court  may 
adopt  by  rule  of  court  a  state  statute  providing  for  a  joint  action  against  the 
makers  and  indorsers  of  promissory  notes."" 

(b)  Ccnirt  to  Which  Cause  Removed. — Where  a  case  is  removed  from  one 
circuit  court  of  the  United  States  to  another,  sitting  in  another  state,  the  latter  is 
as  competent  to  adopt  the  practice  of  the  state  from  which  the  case  was  re- 
moved as  the  former."^ 

(c)  District  Court  or  District  Court  Exercising  Circuit  Court  Pozvers. — No  rule, 
under  the  third  section  of  the  act  of  1828,  which  authorizes  the  courts  of  the 
United  States  to  alter  final  process,  so  far  as  to  conform  it  to  any  changes  which 
may  be  adopted  by  state  legislation  and  state  adjudications,  made  by  a  district 
judge,  will  be  recognized  by  the  supreme  court  as  binding,  except  those  made  by 
the  district  .courts  exercising  circuit  court  powers. ^^ 

(2)  Necessity  for  Statutory  Change  in  State  Practice  to  Be  Adopted  by  Rule 
of  Court. — A  state  rule  of  practice  enacted  after  the  act  of  congress  is  not  ap- 
plicable to  proceedings  in  the  federal  courts  unless  adopted  by  a  rule  of  practice 
by  those  courts."*^    This  rule  has  been  applied  to  state  statutes  as  to  appearances,' ^ 


66.  Power  to  change  practice,  by  rules, 
under  later  acts. — Fink  v.  O'Neil,  106  U. 
S.  272,  278,  27  L.  Ed.  196;  Cooke  v.  Avery, 
147  U.   S.   375,  387,  37   L.   Ed.   209. 

Since  1792  it  has  always  been  within 
the  power  of  the  courts,  by  general  rules, 
to  adapt  their  practice  to  the  exigencies 
and  conditions  of  the  times.  Amy  v. 
Watertown,  130  U.  S.  301,  303,  32  L.  Ed. 
946. 

67.  Adoption  of  statute  providing  for 
joint  action  against  maker  and  indorsers. 
— Fullerton  v.  United  States  Bank,  1  Pet. 
604,    7    L.    Ed.    280. 

Although  the  act  of  the  legislature  of 
Ohio,  regulating  the  mode  of  proceeding 
in  actions  on  promissory  notes,  was 
passed  after  the  making  of  the  note  upon 
which  this  action  was  brought,  yet  the 
circuit  court  of  the  United  States  for  the 
district  of  Ohio  having  incorporated  the 
action  under  that  statute,  with  all  its  in- 
cidents, into  its  course  of  practice,  and 
having  full  power  by  law  to  adopt  it, 
there  does  not  appear  any  legal  objection 
to  its  doing  so,  in  the  prosecution  of  the 
system  under  which  it  has  always  acted. 
Fullerton  v.  United  States  Bank,  1  Pet. 
604,    7    L.    Ed.    280. 

The  act  of  18th  of  February,  1820,  rela- 
tive to  proceedings  against  parties  to 
promissory  notes,  was  a  very  wise  and 
benevolent  law,  and  its  salutary  ertects 
produced  its  immediate  adoption  into  the 
practice  of  the  courts  of  the  United 
States,  and  the  suits  have,  in  many  in- 
stances, been  prosecuted  under  it.  Fuller- 
ton  V.  United  States  Bank,  1  Pet.  604,  7 
L.    Ed.    280. 

68.  Power  of  court  to  which  cause  re- 
moved to  adopt  state  practice. — Super- 
visors V.  Rogers,  7  Wall.  175,  19  L.  Ed. 
162.  See.  generally,  the  title  REMOVAL 
OF    CAUSES. 

69.  District  court  or  district  court  when 
exercising  circuit  court  powers. — Amis  v. 
Smith,   16   Pet.   303,   304,   10   L-   Ed.  973. 

70.  Necessity  for  adoption  of  state  pro- 
cedure   by    rule    of     court. — Lamaster      v. 


Keeler,  123  U.  S.  376,  387,  31  L.  Ed.  238; 
Kendall  v.  United  States,  12  Pet.  524,  5 
L.  Ed.  1181;  In  re  Heath,  144  U.  S.  92, 
94,  36  L.  Ed.  358;  McCracken  v.  Hayward, 
2  How.  608,  615,  11  L.  Ed.  397;  United 
States  Bank  v.  Halstead,  10  Wheat.  51,  G 
L.  Ed.  264,  explained  in  Bronson  v.  Kin- 
zie,  1  How.  311,  324,  11  L.  Ed.  143;  Board 
of  Trade  v.  Hammond  Elevator  Co.,  198 
U.  S.  424.  434.  49  L.  Ed.  1111;  Shepard  v. 
Adams,  168  U.   S.  618,  42  L.   Ed.   602. 

The  adoption  by_congress  of  the  state 
practice  and  process  has  always  been  con- 
sidered as  referring  to  the  law  existing 
at  the  time  of  the  adoption,  and  no  sub- 
sequent legislation  has  ever  been  sup- 
posed to  afifect  it.  Kendall  v.  United 
States,  12  Pet.  524.  9  L.  Ed.  1181;  In  re 
Heath,   144  U.  S.  92,  94,  36  L.   Ed.  358. 

No  state  law  passed  since  May,  1828, 
can  have  eiifect  on  the  proceedings  on 
executions  issued  from  the  courts  of  the 
United  States,  unless  such  laws  are 
adopted  by  those  courts  under  the  pro- 
viso in  the  third  section  of  the  act.  Mc- 
CrpfV^n  7'.  Hayward,  2  How.  608,  615,  11 
L.   Ed.   397. 

Under  the  resolution  passed  by  con- 
gress in  1789,  relating  to  the  use  of  state 
jails,  and  thf  law  of  Mississippi  passed  in 
1822,  a  sheriff  has  no  right  to  discharge 
a  prisoner  in  custody  by  process  from  the 
circuit  court,  unless  such  discharge  is 
sanctioned  by  an  act  of  congress,  or  the 
mode  of  it  adopted  as  a  rule  by  the  cir- 
cuit court  of  the  United  States.  McNutt 
V.    Bland,   2    How.    1,    11    L.    Ed.    159. 

71.  State  statute  as  to  apoearances. — 
In  Shepard  v.  Adams,  168  U.  S.  618,  42  L. 
Ed.  602,  the  question  was  whether  Rev. 
Stat.,  §  914,  assimilating  the  practice, 
pleadings,  forms  and  modes  of  proceedings 
in  civil  causes  in  the  federal  courts  to 
those  obtaining  in  the  state  courts,  ap- 
plied to  the  time  within  which  the  de- 
fendant was  required  to  appear  in  obedi- 
ence to  a  summons.  It  was  held  that,  as 
the  rule  of  the  federal  court  was  adopted 
in  conformitv  with  the  rules  then  in  force 
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summons  and  process/^  pleadings,'^^  and  for  the  enforcement  of  judgments^-* 
(3)  Form  and  Sufficiency  of  Rules  Adopting  State  Practice. — It  is  not  es- 
sential, that  any  court,  in  estabUshing  or  changing  its  practice,  should  do  so  by 
the  adoption  of  written  rules ;  its  practice  may  be  established  by  a  uniform  mode 
of  proceeding  for  a  series  of  yearsJ^ 


in  the  state  courts,  it  was  not  bound  to 
alter  its  rules  every  time  the  state  courts 
saw  fit  to  alter  their  rules,  and  that  the 
federal  courts  were  at  liberty  to  continue 
their  rules  without  subservience  to  such 
changes.  Board  of  Trade  v.  Hammond 
Elevator  Co.,  198  U.  S-  424,  434,  49  L. 
Ed.    1111. 

7£.  State  statute  as  to  summons  and 
process. — In  Shepard  z'.  Adams,  168  U.  S. 
618,  627,  42  L,.  Ed.  602,  the  general  rule, 
under  which  was  issued  the  summons  by 
which  the  plaintifif  in  error  was  brought 
into  court,  was  adopted  by  the  district 
court  of  the  United  States  for  the  district 
of  Colorado  on  October  10,  1877,  and  it 
was  in  substantial  conformity  with  the 
statute  of  Colorado  then  in  force.  Sev- 
eral changes  in  the  laws  of  Colorado, 
regulating  forms  of  procedure  and  the 
times  given  for  defendants  to  appear  to 
writs  of  summons,  had  been  since  enacted, 
but  the  district  court  had  not  seen  fit  to 
alter  its  rules,  from  time  to  timiC,  in  sub- 
serviency to  such  changes.  It  was  held 
that  it  would  be  presumed  that  the  dis- 
cretion of  the  district  court  was  legiti- 
mately exercised  in  both  adopting  and 
maintaining  the  rule  in  question,  and  its 
judgment    was    accordingly   affirmed. 

73.  State  statute  as  to  pleading. — In  the 
district  court  of  Louisiana,  the  defendant 
put  in  a  plea  of  reconvention,  which  is  au- 
thorized by  the  code  of  practice  of  Louisi- 
ana; the  district  court  on  the  motion  of 
the  plaintififs,  ordered  the  plea  to  be 
stricken  off.  The  code  of  practice  of 
Louisiana  was  adopted  therein,  by  a  stat- 
ute of  that  state,  passed  after  the  act  of 
congress  of  May  26th,  1824,  regulating 
the  practice  of  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Louisiana;  and  the  practice,  according  to 
that  code,  had  not  been  adopted  as  part 
of  the  rules  of  practice  of  the  district 
court,  when  the  plea  was  stricken  off. 
Held,  that  the  plea  was  properly  stricken 
out.  Wilcox  V.  Hunt,  13  Pet.  378,  10  L. 
Ed.    209. 

74.  State  laws  as  to  enforcement  of 
judgments — Execution  laws. — Wayman  v. 
Southard,  10  Wheat.  1.  6  L.  Ed.  253;  Ross 
V  Duval,  13  Pet.  4.5,  10  L.  Ed.  51;  Lamas- 
ter  V  Keeler,  123  U.  S.  376,  31  L.  Ed.  238; 
Cooke  V.  Avery,  147  U.  S.  375,  385,  37  L. 
Ed.  209;  McCracken  v.  Hayward,  2  How. 
608,   615,   11   L.   Ed.   397. 

In  pursuing  the  remedies  for  the  en- 
forcement of  a  judgment  in  a  com.mon- 
law  cause,  recovered  in  a  federal  court, 
the  "forms  and  modes  of  proceedino:" 
provided  for  the  enforcement  of  a  like 
judgment  in  a  state  court  are  not  to  be 
followed,  unless  they  were  prescribed  by 


a  law  of  the  state,  at  the  time  the  pro- 
visions of  the  section  took  efifect;  or,  if 
subsequently  prescribed  by  such  law,  un- 
til they  have  been  adopted  by  a  general 
rule  of  the  court.  Lamaster  v.  Keeler, 
123   U.    S.   376,   390,   31    L.    Ed.   238. 

The  proceedings  on  executions  are  to 
be  governed  by  such  laws  until  final  satis- 
faction is  obtained,  regardless  of  any  sub- 
sequent changes  by  state  legislation.  Mc- 
Cracken V.  Hayward,  2  How.  608,  615,  11 
L.  Ed.  397;  Wayman  v.  Southard,  10 
Wheat.  1,  20,  6  L.  Ed.  253;  United  States 
Bank  v.  Halstead,  10  Wheat.  51,  6  L.  Ed. 
264. 

A  state  law  regulating  executions,  en- 
acted subsequently  to  September,  1789,  is 
not  applicable  to  executions  issuing  on 
judgments  rendered  by  the  courts  of  the 
United  States,  unless  expressly  adopted 
by  the  regulations  and  rules  of  those 
courts.  Wayman  v.  Southard,  10  Wheat. 
1,  6  L.   Ed.  253. 

The  act  of  assembly  of  Kentucky,  of- 
December  21,  1821,  which  prohibits  the 
sale  of  property  taken  under  execution 
for  less  than  three-fourths  of  its  appraised 
value,  without  the  consent  of  the  owner, 
does  not  apply  to  a  venditioni  exponas 
issued  out  of  the  circuit  court  for  the  dis- 
trict of  Kentucky,  it  never  having  been 
adopted  by  the  United  States  courts  by 
rule.  United  States  Bank  v.  Halstead,  10 
Wheat.  51,  6  L-  Ed.  264,  explained  in 
Bronson  v.  Kinzie,  1  How.  311,  324,  11  L. 
Ed.   143. 

The  statutes  of  Kentucky  concerning 
executions,  which  require  the  plaintiff  to 
indorse  on  the  execution,  that  banknotes 
of  the  bank  of  Kentucky,  or  notes  of  the 
bank  of  the  commonwealth  of  Kentucky, 
will  be  received  in  payment,  and,  on  his 
refusal,  authorize  the  defendant  to  give 
a  replevin  bond  for  the  debt,  payable  in 
two  years,  having  been  passed  subse- 
quently to  September,  1789,  and  not  hav- 
ing been  adopted  by  rule  of  court,  are 
not  applicable  to  executions  issuing  on 
judgments  rendered  by  the  courts  of  the 
United  States.  Wayman  v.  Southard,  10 
Wheat.  1,  2,  6  L.  Ed.  253. 

The  Nebraska  act  of  February  23,  1875, 
providing  for  the  stay  of  money  judg- 
ments, and  determining  the  liability  of 
sureties  upon  bonds  given  for  such  stay, 
was  not  applicable  to  proceedings  in  the 
federal  courts  prior  to  December  30, 
1876,  at  which  time  it  was  adopted  by  the 
federal  courts  as  a  rule  of  procedure. 
Lamaster  v.  Keeler,  123  U.  S.  376,  387, 
31   L.   Ed.   238. 

75.  Form  and  sufficiency  of  rules. — ■ 
Duncan  v.  United  States,  7  Pet.  435,  8  L. 
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(4)  Extent  and  Sufficiency  of  Adoption  of  State  Practice.— The  act  giving  the 
courts  of  the  United  States  discretion  as  to  the  adoption  of  state  practice  enacted 
subsequently  to  the  conformity  act,  authorizes  the  court  to  adopt  the  change  so 
made  in  full,  but  not  in  part,  and  the  federal  court  cannot  alter  the  practice  in  any 
respect  J  "^ 

(5)  Effect  of  Repeal  of  State  Statute  after  Adoption  by  Rule  of  Court. — 
Where  a  rule  of  practice  or  procedure  established  in  a  state,  by  statute,  is 
adopted  by  the  federal  court,  by  rule,  its  subsequent  repeal  by  the  state  legislature 
does  not  operate  to  defeat  it  as  a  rule  of  practice  in  the  federal  courts.'^ '^ 

g.    Federal  Jurisdiction  Not  Affected   by  State  Practice — (1)     In  General. 

The  act  of  congress  requiring  the  federal  courts  to  be  governed,  as  to  forms  and 
modes  of  proceeding,  by  the  state  practice,  cannot  affect  the  jurisdiction  of  the 
courts  of  the  United  States,  and  where  conformity  to  the  state  practice  would 
oust  the  jurisdiction  of  the  federal  courts,  the  federal  courts  are,  of  course,  at 
liberty  to  depart  from  the  state  practiced  ^ 


Ed.  739;   Fullerton  v.  United  States  Bank, 
1   Pet.   604,  7  h.   Ed.  280. 

It  will  not  be  contended,  that  the  prac- 
tice of  a  court  can  only  be  sustained  by- 
written  rules,  nor  that  a  party  pursuing 
the  course  of  years  is  to  be  surprised  and 
turned  out  of  court,  upon  a  ground  which 
has  no  bearing  upon  the  merits.  Written 
rules  are  unquestionably  to  be  preferred, 
because  of  their  certainty;  but  there  can 
be  no  want  of  certainty,  where  long  ac- 
quiescence has  established  it  to  be  the 
law  of  the  court,  that  the  state  practice 
shall  be  their  practice,  so  far  as  they  have 
the  means  of  carrying  it  into  effect,  or 
until  deviated  from,  by  positive  rules  of 
their  own  making.  Fullerton  v.  United 
States   Bank,  1  Pet.  604,  7   U  Ed.  280. 

76.  Power  to  partially  adopt  subsequent 
changes. — ^^IcCracken  v.  Hayward,  2  How. 
608,  615,  11  L.  Ed.  397. 

Where  the  circuit  court,  by  a  rule, 
adopts  the  process  pointed  out  by  a  state 
law,  there  must  be  no  essential  variance 
between  them.  Such  a  variance  is  a  new 
rule,  unknown  to  any  act  of  congress  or 
the  state  law  professedly  adopted.  Mc- 
Cracken  v.  Hayward,  2  How.  608,  11  h. 
Ed.   397. 

77.  Repeal  of  state  statutes  after  adop- 
tion by  rules  of  federal  court. — Homer  v. 
Brown,  16  How.  354,  14  L.  Ed.  970;  Riggs 
z'.  Johnson  County,  6  Wall.  166,  190,  18 
L.    Ed.    768. 

Abolition  of  writ  of  right. — The  writ  of 
right  was  abolished  by  ^lassachusetts,  in 
1840,  but  was  previously  adopted  as  a 
process  by  the  acts  of  congress  of  1789 
and  1792.  Its  repeal  by  Massachusetts 
did  not  repeal  it  as  a  process  in  the  cir- 
cuit court  of  the  United  States.  Homer 
V.   Brown,   16  How.  354,   14  L.    Ed.   970. 

78.  Federal  jurisdiction  not  affected  by 
state  practice. — Phelps  v.  Oaks,  117  U.  S. 
236,  239,  29  L-  Ed.  888;  Stewart  v.  Dun- 
ham, 115  U.  S.  61,  29  L.  Ed.  329;  Southern 
Pac.  Co.  z'.  Denton,  146  U.  S.  202,  209, 
36  L.  Ed.  943;  Insurance  Co.  v.  Morse,  20 
Wall  445,  22  U  Ed.  365;  Railway  Co.  v. 
Whittnn,  13  Wall.  270,  286,  20  U  Ed. 
571-  Pavne  v.  Hook,  7  Wall.  425,  427,  19 
L    Ed.  '260;   The   Moses   Taylor,   4  Wall. 


411,    18    U    Ed.    397;    Fenn    v.    Holme,    21 
How.  481,  16  L.   Ed.   198. 

The  jurisdiction  of  the  federal  courts, 
under  the  constitution,  depends  upon  and 
is  regulated  by  the  laws  of  the  United 
States.  State  legislation  cannot  confer 
jurisdiction  upon  the  federal  courts,  nor 
can  it  limit  or  restrict  the  authority  given 
by  congress  in  pursuance  of  the  constitu- 
tion. Insurance  Co.  v.  Morse,  20  Wall. 
445,  453,  22  L.  Ed.  365;  Railway  Co.  v. 
Whitton,  13  Wall.  270,  286,  20  U  Ed.  571; 
Payne  v.  Hook,  7  Wall.  425,  427,  19  U 
Ed.  260;  The  Moses  Taylor,  4  Wall  411, 
18   h.   Ed.  397. 

The  jurisdiction  of  the  circuit  courts 
of  the  United  States  has  been  defined  and 
limited  by  the  acts  of  congress,  and  can 
be  neither  restricted  nor  enlarged  by  the 
statutes  of  a  state.  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  209,  36  U  Ed.  943; 
Toland  v.  Sprague,  12  Pet.  300,  9  U  Ed. 
1093;  Cowles  v.  Mercer  County,  7  Wall. 
118,  19  L.  Ed.  86;  Railway  Co.  v.  Whit- 
ton, 13  Wall.  270,  20  U  Ed.  571;  Phelps 
V.   Oaks,  117  U.  S.  236,  29   U    Ed,  888. 

The  acts  of  congress,  prescribing  in 
what  districts  suits  between  citizens  or 
corporations  of  different  states  shall  be 
brought,  manifest  the  intention  of  con- 
gress that  such  suits  shall  be  brought  and 
tried  in  such  a  district  only,  and  that  no 
person  or  corporation  shall  be  compelled 
to  answer  to  such  a  suit  in  any  other  dis- 
trict. Congress  cannot  have  intended 
that  it  should  be  within  the  power  of  a 
state  by  its  statutes  to  prevent  a  defend- 
ant, sued  in  a  circuit  court  of  the  United 
States  in  a  district  in  which  congress  has 
said  that  he  shall  not  be  compelled  to  an- 
swer, from  obtaining  a  determination  of 
that  matter  by  that  court  in  the  first  in- 
stance, and  by  this  court  on  writ  of  er- 
ror. To  conform  to  such  statutes  of  a 
state  would  "u.nwisely  encumber  the  ad- 
ministration of  the  law,"  as  well  as  "tend 
to  defeat  the  ends  of  justice,"  in  the  na- 
tional tribunals.  Southern  Pac.  Co  v 
Denton,  146  U.  S.  202,  209,  36  U  Ed.  943. 
A  promissory  note  was  drawn  by  A  and 
B,  dated  at  Pinkneyville,  Mississippi,  in 
favor  of   C,  payable   twelve   months  after 
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(2)  State  Statutes  Permitting  Bjcctnient  on  Equitable  Title. — The  practice 
of  allowing  ejectments  to  be  maintained  in  state  courts  upon  equitable  titles  can- 
not affect  the  jurisdiction  of  the  courts  of  the  United  States. '^^ 

(3)  State  Statute  Giving  Special  Appearance  Effect  of  General  Appearance. 
— A  state  statute  which  gives  to  a  special  appearance,  made  to  challenge  the  court's 
jurisdiction,  the  force  and  effect  of  a  general  appearance,  so  as  to  confer  juris- 
diction over  the  person  of  the  defendant,  is  not  binding  upon  the  federal  courts 
in  that  state. ^"^  Thus  a  state  statute  making  an  appearance  which  is  in  terms 
limited  to  the  purpose  of  objecting  to  the  jurisdiction  of  the  court,  a  waiver  of 
immunity  from  the  jurisdiction  by  reason  (?f  nonresidence,  is  not  applicable  to 
the  proceedings  in  the  federal  court. ^^ 

(4)  State  Statute  Perniitting  Landlord  to  Come  in  and  Defend  Suit  against 
Tenant. — The  jurisdiction  of  the  federal  courts  upon  the  ground  of  the  diversity 
of  citizenship  of  the  parties,  is  not  ousted  by  conforming  to  the  state  practice,  in 
ejectment,  by  letting  in  the  landlord  to  defend,  although  the  latter  is  a  citizen  of 
the  same  state  as  the  plaintiff.  Such  proceedings  should  be  treated  as  incidental 
to  the  jurisdiction  already  acquired,  and  auxiliary  to  it.^- 


date,  at  the  Planters'  Bank  of  Natchez, 
was  indorsed  by  C  to  the  Farmers'  Bank 
of  Memphis,  Tennessee.  Having  been 
protested  for  nonpayment,  the  Farmers' 
Bank  of  Memphis  instituted  a  suit  in  the 
circuit  court  of  Mississippi,  against  the 
makers  and  indorser,  alleging  that  they 
were  citizens  of  Tennessee,  and  that  the 
defendants  were  citizens  of  Mississippi, 
the  makers  and  indorser  being  joined  in 
pursuance  of  the  Mississippi  act  of  1837, 
which  required  that  in  all  actions  on  bills 
of  exchange  and  promissory  notes,  the 
plaintiff  should  be  compelled  to  sue  the 
drawers  and  indorsers,  resident  in  the 
state  in  the  county  where  the  drawers 
live,  in  a  joint  action.  This  statute  had 
been  adopted  by  the  judge  of  the  district 
of  Mississippi,  in  the  absence  of  the  judge 
of  the  supreme  court  assigned  to  that 
circuit,  by  a  rule  of  court.  The  defend- 
ants pleaded  to  the  jurisdiction  of  the 
court,  on  the  ground,  that  the  makers  and 
payee  of  the  note  were,  when  it  was  made, 
citizens  of  Mississippi;  and  this  plea  be- 
ing overruled,  on  demurrer,  the  circuit 
court,  on  the  failure  of  the  makers  to 
plead  over,  and  the  failure  of  C  to  ap- 
pear, gave  a  judgment  for  the  plaintiff. 
Held,  that  the  action  cannot  be  sustained 
in  the  circuit  court  jointly  against  the 
makers  and  indorser  of  the  note,  since 
the  statute  of  Mississippi  is  not  in  force 
or  effect  in  the  courts  of  the  United 
States,  the  sole  atithority  to  regulate  the 
practice  of  the  courts  of  the  United  States 
being  in  congress.  Keary  v.  Farmers', 
etc.,  Bank,  16  Pet.  88,  10  L.  Ed.  897. 

79.  State  statutes  permitting  ejectment 
on  equitable  title. — Fenn  v.  Holme,  21 
How.  481,  16  L.  Ed.  198.  See,  also, 
Strother  v.  Lucas,  6  Pet.  763,  769,  8  L.  Ed. 
573.  See,  generally,  the  titles  EJECT- 
MENT;   EQUITY. 

80.  State  act  giving  special  appearance 
effect  of  general  appearance. — Galveston, 
etc.,  R.  Co.  V.  Gonzales,  151  U.  S.  496,  499, 
38  L.  Ed.  248;  Southern  Pac.  Co.  v. 
Denton,    146    U.    S.    202,    36    L.    Ed.    943; 


Mexican  Cent.  R.  Co.  v.  Pinkney,  149  U. 
S.  194,  37  L.  Ed.  699.  See,  also,  Chappell 
V.  United  States,  160  U.  S.  499,  40  L.  Ed. 
510;  Barrow  Steamship  Co:  v.  Kane,  170 
U.  S.  100.  Ill,  42  L.  Ed.  964.  See,  gen- 
erally, the  title  APPEARANCES,  vol.  2, 
p.   429. 

"These  provisions  of  the  federal  stat- 
utes which  confer  upon  litigants  in  the 
federal  courts  the  right  to  have  the  juris- 
diction of  such  courts  reviewed  by  this 
court  by  appeal  or  writ  of  error  would 
be  practically  destroyed  or  rendered  in- 
operative and  of  no  effect  if  state  stat- 
utes, such  as  those  of  Texas,  could  make 
an  appearance  to  question  the  jurisdiction 
of  a  federal  court  a  general  appearance, 
so  as  to  bind  the  person  of  the  defendant. 
It  would  be  an  idle  ceremony  to  bring  to 
this  court  for  review  the  question  of  the 
circuit  court's  jurisdiction,  arising  out  of 
a  failure  to  serve  the  defendant  with  proc- 
ess, if  the  defendant's  special  appearance 
before  t'he  lower  court  to  challenge  its 
jurisdiction  should,  under  state  laws, 
ainount  to  a  general  appearance  which 
conferred  such  jurisdiction.  The  effect  of 
the  statutes  of  a  state  giving  such  an 
operation  to  an  appearance  for  the  sole 
purpose  of  obiecting  to  the  jurisdiction 
of  the  court,  would  be  practically  to  de- 
feat the  provisions  of  the  federal  stat- 
utes which  entitled  a  party  to  the  right  to 
have  this  court  review  the  question  of  the 
jurisdiction  of  the  circuit  court.  Under 
well-settled  principles  this  could  not  and 
should  not  be  permitted,  for  wherever 
congress  has  legislated  on,  or  in  refer- 
ence to,  a  particular  subject  involving 
practice  or  procedure,  the  state  statutes 
are  never  held  to  be  controlling."  Mexi- 
can Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
194,   208,   37    L.    Ed.    699. 

81.  Special  appearance  as  waiving  im- 
munity from  suit  because  of  nonresidence. 
— Southern  Pac.  Co.  v.  Denton,  146  U. 
S.   202,   36   L.    Ed.   943. 

82.  Statute  permitting  landlord  to  de- 
fend suit  aeainst  tenant. — Phelps  v.  Oaks, 
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(5)  Bqnity  Jurisdiction. — The  general  equity  jurisdiction  of  the  circuit  court 
of  the  United  States  to  administer,  as  between  citizens  of  different  states,  the 
assets  of  a  deceased  person  within  its  jurisdiction,  cannot  be  defeated  or  im- 
paired by  laws  of  a  state  undertaking  to  give  exclusive  jurisdiction  to  its  own 
courts.^3 

h.  Duty  of  Federal  Courts  to  Follow  State  Practice. — Where  the  act  of  con- 
gress has  made  the  practice  of  the  state  courts  the  rule  for  the  courts  of  the 
United  States  in  a  particular  state,  the  district  court  of  the  United  States  in  that 
district  is  bend  to  follow  the  practice  of  the  state,  unless  that  court  had  adopted 
a  rule  superseding  the  practice.^-* 

i.  Exclusiveness  of  Procedure  Established  by  Constitution  or  Act  of  Con- 
gress—  (1)  General  Ride. — Whenever  congress  has  legislated  upon  any  matter 
of  practice,  pleading  or  procedure,  and  prescribed  a  definite  rule  for  the  govern- 
ment of  its  own  courts,  it  is  to  that  extent  exclusive  of  the  legislation  of  the  state 
upon  the  same  matter.^^ 

(2)  Act  Forbidding  Suits  in  Equity  Where  Legal  Remedy  Adequate. — The 
law  of  a  state  cannot  control  the  proceedings  in  the  federal  courts,  so  as  to  do 


117  U.  S.  236,  240,  29  L.  Ed.  888.  See  the 
titles  EJECTMENT;  LANDLORD  AND 
TENANT. 

83.  Equity  jurisdiction  not  affected  by 
state  laws. — Lawrence  v.  Nelson,  143  U. 
S.  215,  223,  36  L.  Ed.  130;  Green  v.  Creigh- 
ton,  23  How.  90,  16  L.  Ed.  419;  Payne  v. 
Hook,  7  Wall.  425,  19  L.  Ed.  260.  See, 
generally,  the  title   EQUITY. 

The  equity  jurisdiction  and  remedies 
conferred  by  the  constitution  and  statutes 
of  the  United  States,  upon  the  federal 
courts,  cannot  be  limited  or  restrained  by 
state  legislation,  and  are  uniform  through- 
out the  different  states  of  the  Union. 
Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed. 
260. 

84.  Duty  of  federal  courts  to  follow 
state  practice. — Parsons  v.  Bedford,  3  Pet. 
433,    7    L.    Ed.    732. 

85.  Exclusiveness  of  procedure  estab- 
lished by  act  of  congress. — Luxton  v. 
North  River  Bridge  Co.,  147  U.  S.  337, 
339,  37  L.  Ed.  194;  Indianapolis,  etc.,  R. 
Co.  V.  Horst,  93  U.  S.  291,  23  L.  Ed.  898; 
Chateaugay,  etc.,  Iron  Co.,  Petitioner,  128 
U.  S.  544,  32  L.  Ed.  508;  Southern  Pac. 
Co.  V.  Denton,  146  U.  S.  202,  36  L.  Ed. 
943;  Ex  parte  Fisk,  113  U.  S.  713,  28  L. 
Ed.  1117;  Whitford  v.  Clark  County,  119 
U.  S.  522,  30  L.  Ed.  500;  Potter  v.  Third 
Nat.  Bank,  102  U.  S.  163,  26  L.  Ed.  Ill; 
King  V.  Worthington,  104  U.  S.  44,  26  I.  Ed. 
652;  Bradley  v.  United  States,  104  U.  S. 
442,  26  L.  Ed.  824;  Keary  v.  Farmers', 
etc..  Bank,  16  Pet.  88,  10  L.  Ed.  897; 
Andes  v.  Slauson,  130  U.  S.  435,  438,  32 
L.  Ed.  989;  Whitehead  v.  Shattuck,  138  U. 
S.  146,  152,  34  L.  Ed.  873;  McNutt  v. 
Bland,  2  How.  1,  9,  11  L.  Ed.  159;  Kel- 
sey  V.  Forsyth,  21  How.  85,  16  L.  Ed.  32; 
Campbell  v.  Boyreau,  21  How.  223,  228, 
16  L.  Ed.  96;  Chappell  v.  United  States, 
160  U.  S.  499  514,  40  L.  Ed.  510;  St.  Clair 
V.  United  States,  154  U.  S.  134,  153,  38  L. 
Ed.  936;  Mexican  Cent.  R.  Co.  v.  Duthie, 
189  U.  S.  76,  47  L.  Ed.  715;  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  111,  42 
L.   Ed.  964;   Hanks  Dental  Ass'n  v.  Inter- 


national Tooth  Crown  Co.,  194  U.  S.  303, 
48  L.  Ed.  989;  Union  Pac.  R.  Co.  v.  Bots- 
ford,  141  U.  S.  250,  35  L.  Ed.  734;  Watson 
V.  Tarpley,  18  How.  517,  520,  15  L.  Ed. 
509;  McAfee  v.  Doremus,  5  How.  53,  63, 
12  L.  Ed.  46;  Shepard  v.  Adams.  168  U. 
S.  618,  625,  42  L.  Ed.  602;  McCracken  v. 
Hayward,  2  How.  608,  615,  11  L.  Ed.  397; 
Fleitas  v.  Richardson  (No.  1),  147  U.  S. 
538,  545,  37  L-  Ed.  272;  Amy  v.  Water- 
town  (No.  1),  130  U.  S.  301,  303.  32  L. 
Ed.    946;    Gwin   v.    Breedlove,   2   How.    29, 

11  L.  Ed.  167;  Gwin  v.  Boston,  6  How.  7, 

12  L.  Ed.  321. 

No  court  of  the  United  States  is  au- 
thorized to  adopt,  by  rule,  any  provisions 
of  state  laws  which  are  repugnant  to,  or 
incompatible  with,  the  positive  enactments 
of  congress,  upon  the  jurisdiction,  or 
practice,  or  proceedings  of  such  courts. 
Keary  v.  Farmers',  etc.,  Bank,  16  Pet.  88, 
89,   10  L.   Ed.  897. 

The  federal  courts  are  bound  to  deal 
with  the  case  according  to  the  rules  of 
practice  and  evidence  prescribed  by  the 
acts  of  congress.  If  the  case  is  properly 
removed,  the  party  removing  it  is  entitled 
to  any  advantage  which  the  pra-ctice  and 
jurisprudence  of  the  federal  court  give 
him.  King  v.  Worthington,  104  U.  S.  44, 
51,  26   L.    Ed.   652. 

The  statute  providing  that  the  pro- 
ceedings in  the  circuit  court  of  the  United 
States  shall  "conform  as  nearly  as  may 
be  to  the  practice  in  the  courts  of  the 
state"  must,  of  course,  like  the  corre- 
sponding direction  as  to  practice,  plead- 
ings and  procedure  in  §  914  of  the  Revised 
Statutes,  give  way  whenever  to  adopt  the 
state  practice  would  be  inconsistent  with 
the  terms,  defeat  the  purpose,  or  impair 
the  effect,  of  any  legislation  of  congress. 
Luxton  V.  North  River  Bridge  Co.,  147  U. 
S.  337,  339,  37  L-  Ed.  194;  Indianapolis, 
etc.,  R.  Co.  V.  Horst,  93  U.  S.  291,  23  L. 
Ed.  898;  Chateaugay,  etc..  Iron  Co.,  Pe- 
titioner, 128  U.  S.  544,  32  L.  Ed.  508; 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
202,   36   L.    Ed.   943. 
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away  with  the  force  of  the  law  of  congress  which  provides  that  suits  in  equity 
shall  not  be  sustained  in  any  of  the  courts  of  the  United  States,  in  any  case  where 
a  plain,  adequate  and  complete  remedy  may  be  had  at  law.^" 

(3)  Act  of  Congress  in  Relation  to  Amendments. — A.  state  statute  as  to 
amendments  which  is  in  conflict  with  §  954  of  the  Revised  Statutes  which  pro- 
vides that  the  court  may  at  any  time  permit  either  party  to  amend  any  defect  in 
the  process  or  pleadings,  upon  such  conditions  as  it  shall,  in  its  discretion,  and 
by  its  rules,  prescribe,  is  not  binding  on  the  federal  courts.^' 

(4)  Acts  of  Congress  in  Relation  to  Evidence. — See  ante,  "Evidence,"  VII, 
J,  13,  c,  (21). 

(5)  Constitutional  Right  to  Jury  Trial. — A  state  law  cannot  control  in  the 
federal  courts  so  as  to  deprive  the  parties  of  their  constitutional  right  to  a  jury 
trial.ss  Thus  a  state  statute  providing  for  a  suit  in  equity  to  subject  property  to 
the  payment  of  a  simple  contract  debt,  in  advance  of  any  proceedings  at  law, 
either  to  establish  the  validity  or  amount  of  the  debt,  or  to  enforce  its  collection, 
cannot  be  maintained  in  the  United  States  courts,  as  it  impairs  the  right  to  jury 
trial  guaranteed  by  the  constitution.^^ 

(6)  Acts  of  Congress  in  Relation  to  Bills  of  Exceptions. — In  regard  to  bills 
of  exceptions,  courts  of  the  United  States  are  independent  of  any  statute  or 
practice  prevailing  in  the  courts  of  the  state  in  which  the  trial  is  had.^o 


86.  Act  providing  for  suits  in  equity 
where  there  is  an  adequate  remedy  at  law. 

—Whitehead  v.  Shattuck,  138  U.  S.  146, 
152,  34  L.  Ed.  873.  See,  generally,  the 
title   EQUITY. 

87.  Amendments. — Mexican  Cent.  R. 
Co.  V.  Duthie,  189  U.  S.  76,  77,  47  L.  Ed. 
715.  See,  generally,  the  title  AMEND- 
MENTS, vol.  1.  p.  288. 

"If  the  statutes  of  Texas  forbade  such 
aa  amendment  the  law  of  the  United 
States  must  govern.  Phelps  v.  Oaks,  117 
U  S.  236,  29  L,.  Ed.  888;  Southern  Pac. 
Co.  V.  Denton,  146  U.  S-  202,  36  L.  Ed. 
943."  Mexican  Cent.  R.  Co.  v.  Duthie,  189 
U.    S.    76,   77,   47    L.    Ed.   715. 

88.  Act  dispensing  with  jury  trial. — 
Whitehead  v.  Shattuck,  138  U.  S.  146,  152, 
34  L.  Ed.  873;  Bank  v.  Dudley,  2  Pet.  492, 
7  L.  Ed.  496;  Scott  v.  Neely,  140  U.  S. 
106,  35  L.  Ed.  358.  See,  also,  Perez  v. 
Fernandez,  202  U.  S.  80,  100,  50  L.  Ed. 
942.     See,    generally,    the    title    JURY. 

The  constitution,  in  its  seventh  amend- 
ment, declares  that  "in  suits  at  common 
law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved."  In  the  fed- 
eral courts  this  right  cannot  be  dispensed 
with,  except  by  the  assent  of  the  parties 
entitled  to  it,  nor  can  it  be  impaired  by 
any  blending  with  a  claim,  properly  cog- 
nizable at  law,  of  a  demand  for  equitable 
relief  in  aid  of  the  legal  action  or  during 
its  pendency.  Such  aid  in  the  federal 
courts  must  be  sought  in  separate  pro- 
ceedings, to  the  end  that  the  right  to  a 
trial  bv  jury  in  the  legal  action  may  be 
preserved  intact.  Scott  v.  Neely,  140  U. 
S.    106,   109,    35    L.    Ed.    358. 

The  state  legislature  cannot  radically 
change  the  mode  of  proceeding  prescribed 
for  the  courts  of  the  United  States  or  di- 
rect those  courts,  in  a  trial  of  common 
law,  to  appoint  commissioners  for  the  de- 
cision of  questions  which  a  court  of  com- 


mon law  must  submit  to  a  jury.     Bank  v. 
Dudley,  2   Pet.   492,  7   L-   Ed.  496. 

89.  State  statute  for  subjecting  property 
to  debt,  without  judgment. — Scott  v. 
Neely,  140  U.  S.  106,  35  L.  Ed.  358.  See, 
generally,    the    title    EQUITY. 

90.  Bills  of  exception. — Fishburn  v. 
Chicago,  etc.,  R.  Co.,  137  U.  S.  60,  34  L. 
Ed.  585;  Missouri  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  132  U.  S.  191,  33  L.  Ed.  309; 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U. 
S.  291.  23  L.  Ed.  898;  St.  Clair  v.  United 
States,  154  U.  S.  134,  147,  38  L.  Ed.  936; 
Newcomb  v.  Wood,  97  U.  S.  581,  24  L. 
Ed.  1085;  Chateaugay,  etc.,  Iron  Co.,  Pe- 
titioner, 128  U.  S.  544,  32  L.  Ed.  508; 
Shepard  v.  Adams,  168  U.  S.  618,  626, 
42  L.  Ed.  602;  Lincoln  v.  Power,  151  U. 
S.  436,  443,  38  L.  Ed.  224;  Andes  v.  Slau- 
son.  130  U.  S.  435,  438,  32  L.  Ed.  989; 
Hudson  V.  Parker,  156  U.  S.  277,  281,  39 
L.  Ed.  424;  United  States  v.  Breitling,  20 
How.  252,  15  L.  Ed.  900;  Van  Stone  v. 
Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  -128, 
35  L.  Ed.  961.  See,  generally,  the  title 
EXCEPTIONS,  BILL  OF,  AND 
STATEMENT  OF  FACTS  ON  AP- 
PEAL. 

The  manner  or  the  time  of  taking  pro- 
ceedings as  a  foundation  for  the  removal 
of  a  case  by  a  writ  of  error  from  one 
federal  court  to  another  is  a  matter  to 
be  resrulated  exclusively  by  acts  of  con- 
gress, or,  when  they  are  silent,  by  methods 
derived  from  the  common  law,  from 
ancient  English  statutes,  or  from  the  rules 
and  oractice  of  the  courts  of  the  United 
States.  The  onlv  regula.tion  made  by 
congress  as  to  bills  of  exceptions  is  that 
contained  in  §  953  of  the  Revised  Stat- 
utes, which  provides  that  they  shall  be 
sufficiently  authenticated  by  the  signature 
of  the  presiding  judge,  without  any  seal. 
Chateaugav,  etc.,  Iron  Co.,  Petitioner, 
128  U.   S.   544,  555.  32  L.   Ed.  508. 

Exceptions   to   instructions    to   the   jury 
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(7)  Acts  of  Congress  in  Relation  to  Nezv  Trials. — In  regard  to  motions  for 
a  new  trial,  the  courts  of  the  United  States  are,  as  a  general  rule,  independent 
of  any  statute  or  practice  prevailing  in  the  courts  of  the  state  in  which  the  trial 
is  had.^i  And  a  state  law  entitling  a  party  to  a  second  trial  in  an  action  to  re- 
cover the  value  of  personal  property  does  not  entitle  a  party  to  a  second  trial 
in  such  an  action  in  a  federal  court.^^ 

(8)  Acts  of  Congress  in  Relation  to  Reviezv  of  Judgment  of  Circuit  Court. — 
What  is  necessary  to  be  done  in  a  circuit  court,  even  in  civil  cases,  in  order  that 
its  action  upon  any  particular  question  or  matter  may  be  reviewed  or  revised  in 
the  supreme  court,  depends  upon  the  acts  of  congress  and  the  rules  of  practice 
which  the  supreme  'court  recognizes  as  essential  in  the  administration  of  jus- 
tice.^-^    State  statutes  or  rules  of  practice  cannot  give  the  supreme  court  of  the 


must  be  taken  in  proceedings  in  the 
United  States  courts,  although,  under  a 
state  statute,  it  is  not  required.  St.  Clair 
V.  United  States,  154  U.  S.  134,  147,  38 
L.    Ed.   936. 

Even  where  a  circuit  court  of  the 
United  States,  by  a  general  rule,  adopts 
the  practice  of  the  state  courts,  which  is 
regulated  by  a  statute  providing  that  no 
bill  of  exceptions  can  be  signed  after  the 
adjournment  of  the  coui't,  unless  with  the 
consent  of  counsel,  etc.,  and  the  judge 
holding  the  circuit  court  in  that  state 
signs  a  bill  of  exceptions  under  special 
circumstances,  after  adjournment,  and 
without  the  consent  of  counsel,  the  su- 
preme court  will  consider  the  exception 
as  properly  before  it,  as  it  is  in  the  power 
of  a  court  to  suspend  its  own  rules,  or 
except  a  particular  case  from  them,  to 
subserve  the  purposes  of  justice.  United 
States  V.  Brietling,  20  How.  252,  15  L.  Ed 
900. 

91.  New  trials. — Missouri  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  132  U.  S.  191,  33 
L.  Ed.  309;  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  291,  23  L.  Ed.  898;  New- 
comb  V.  Wood,  97  U.  S.  581,  24  L.  Ed. 
1085;  Chateaugay,  etc..  Iron  Co.,  Petitioner, 
128  U.  S.  544,  32  L.  Ed.  508;  Fishburn  v. 
Chicago,  etc..  R.  Co.,  137  U.  S.  60,  34  L. 
Ed.  585;  Cofifey  v.  United  States,  117  U.  S. 
233,  235,  29  L.  Ed.  890.  See,  generally, 
the  title  NEW  TRIALS. 

"In  the  courts  of  the  United  States  mo- 
tions for  a  new  trial  are  addressed  to 
their  discretion.  The  decision,  whatever 
it  may  be,  cannot  be  reviewed  here.  This 
is  a  rule  of  law  established  by  this  court, 
and  not  a  mere  matter  of  proceeding  or 
practice  in  the  circuit  and  district  courts. 
Henderson  v.  Moore,  5  Cranch  11,  3  L.  Ed. 
22;  Doswell  v.  De  La  Lanza,  20  How.  29, 
15  L.  Ed.  824;  Schuchardt  i'.  Aliens,  1 
Wall.  359,  371,  17  L.  Ed.  642.  It  is,  there- 
fore, not  within  the  act  of  congress  of 
June  1,  1872,  and  cannot  be  affected  by 
any  state  law  upon  the  subject."  Indian- 
apolis, etc..  R.  Co.  V.  Horst,  93  U.  S.  291, 
301,  23  L.  Ed.  898. 

92.  Second  trial  in  action  for  recovery 
of  personal  property. — Newcomb  v.  Wood, 
97  U.  S.  581,  584,  24  L.  Ed.  1085.  See,  also, 
Coffey  V.  United  States.  117  U.  S.  233,  235, 
29  L  Ed.  890.  See.  generallv.  the  title 
TROVER  AND  CONVERSION. 


New  trials  in  ejectment.— See  post, 
"New  Trials  in  Ejectment,"  VII,  K,  3.  i. 
(15),    (b). 

93.  Proceedings  to  review  judgment  of 
circuit  court.— St.  Clair  v.  United  States, 
154  U.  S.  134,  153,  38  L.  Ed.  936;  Nudd  V. 
Burrows,  91  U.  S.  426,  23  L.  Ed.  286;  In- 
dianapolis, etc.,  R.  Co.  V.  Horst,  93  U.  S. 
291,  23  L.  Ed.  898;  Chateaugay,  etc.,  Iron 
Co.,  Petitioner,  128  U.  S.  544,  32  L.  Ed.  508; 
Southern  Pac.  Co.  v.  Denton,  146  U  s! 
202,  36  L.  Ed.  943;  Luxton  v.  North  River 
Bridge  Co.,  147  U.  S.  337,  37  L.  Ed.  194; 
Lmcoln  V.  Power,  151  U.  S.  436,  38  L.  Ed. 
224;  Logan  v.  United  States,  144  U.  S.  263, 
36  L.  Ed.  429;  Andes  v.  Slauson,  130  U.  S. 
435,  438^  32  L.  Ed.  989;  Boogher  v.  In- 
surance Co.,  103  U.  S.  90,  26  L.  Ed.  310; 
Lamaster  v.  Keeler,  123  U.  S.  376,  31  L. 
Ed.  238;  Bayard  v.  Lombard,  9  How.  530, 
S51,  13  L.  Ed.  245;  United  States  v.  King, 
7  How.  833,  12  L.  Ed.  934;  Hudson  v. 
Parker,  156  U.  S.  277,  281,  29  L.  Ed.  424; 
Parks  v.  Turner,  12  How.  39,  13  L.  Ed. 
883;  Amis  v.  Smith,  16  Pet.  303,  304,  10  L. 
Ed.  973;  Graham  v.  Bayne,  18  How.  60,  61, 
15  L.   Ed.  265. 

In  Louisiana,  the  supreme  court  of  the 
state  reviews  the  questions  of  fact  as  well 
as  of  law  which  are  brought  up  from  the 
courts  below;  and  when  it  reverses  a 
judgment  upon  either  ground,  it  gives  the 
judgment  which  the  inferior  court  ought 
to  have  given.  But  when  a  case  is  brought 
before  this  court  by  a  writ  of  error,  it 
can  only  review  questions  of  law;  and, 
therefore,  where  the  validity  of  a  verdict 
of  a  jury  is  brought  into  question,  the 
practice  which  prevails  in  the  state  courts 
of  Louisiana  is  inapplicable  in  the  courts 
of  the  United  States.  Hence,  where  the 
jury  found  a  verdict  in  general  terms  for 
the  plaintiff  in  a  suit  upon  a  promissory 
note,  without  finding  the  amount  due, 
which  the  laws  and  practice  of  Louisiana 
require  them  to  do,  and,  the  court  then 
gave  judgment  for  the  amount  of  the  note, 
this  would  have  been  adjudged  to  be  a 
cause  of  reversal  of  the  judgment  by  the 
supreme  court  of  the  state,  but  cannot  be 
so  held  by  this  court.  Parks  v.  Turner,  12 
How.  39,  13  L.   Ed.  883. 

The  practice  arid  rules  of  the  state  court 
do  not  apply  to  proceedings  in  the  circuit 
court  taken  for  the  purpose  of  reviewinrr 
in   the  supreme  court  a  judgment   of  the 
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United   States  jurisdiction  to  review  a  judgment  or  decree  of  the  circuit  court 
where  none  is  found  in  the  constitution  or  laws  of  congress. ^^     And  a  state  stat- 


circuit  court.  Chateaugay,  etc.,  Iron  Co., 
Petitioner,  128  U.  S.  544,  553,  32  L.  Ed. 
508;  Lincoln  v.  Power,  151  U.  S.  436,  443, 
38  L.  Ed.  224. 

The  review  of  cases  in  the  supreme 
court  is  regulated  by  acts  of  congress  and 
not  by  the  laws  of  the  states.  Boogher 
V.  Insurance  Co.,  103  U.  S.  90,  26  L.  Ed. 
310;  United  States  v.  King,  7  How.  833,  12 
L.  Ed.  934.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

"In  Louisiana  the  courts  of  the  United 
States  have  been  compelled  to  adopt  the 
forms  of  pleading  and  practice  peculiar 
to  the  civil  law  and  the  Code.  That  sys- 
tem knows  no  distinction  between  law  and 
equity.  All  cases  are  tried  alike,  on  peti- 
tion and  answer,  with  or  without  the  in- 
tervention of  a  jury,  as  the  parties  may 
elect.  This  court  having  separate  jurisdic- 
tion, both  in  equity  and  law,  is  compelled 
to  distinguish.  They  can  review  cases  in 
common  law  by  writ  of  error  only,  and  on 
bills  of  exceptions  presenting  questions  of 
law.  The  circuit  courts  may  adopt  the 
forms  of  pleading  and  practice  of  the  state 
courts,  but  no  state  legislation  can  be  ap- 
plied to  the  practice  of  this  court,  and  the 
mode  in  which  causes  shall  be  brought 
into  it  for  review.  The  very  numerous 
cases  on  this  subject  (from  Field  v.  United 
States,  9  Pet.  182,  9  L.  Ed.  94,  to  Arthurs 
V.  Hart,  17  How.  6,  15  L.  Ed.  30),  show 
the  difficulties  we  have  had  to  encounter 
in  reconciling  our  modes  of  review  to  the 
civil  Code  of  practice  as  used  in  the  courts 
of  Louisiana."  Graham  v.  Bayne,  18  How. 
60.  61,   15   L.   Ed.   265. 

Taking  down  testimony  of  witnesses  ex- 
amined in  court. — Under  the  laws  of 
Louisiana,  on  the  trial  of  a  cause  before 
a  jury,  if  either  party  desires  it,  the  ver- 
bal evidence  is  to  be  taken  down  in  writ- 
ing, by  the  clerk,  to  be  sent  to  the  su- 
preme court,  to  serve  as  a  statement  of 
facts,  in  case  of  appeal;  and  the  written 
evidence  produced  on  the  trial  is  to  be 
filed  with  the  proceedings;  this  is  done  to 
enable  the  appellate  court  to  exercise  the 
power  of  granting  a  new  trial,  and  of  re- 
versing the  judgment  of  the  inferior  court. 
Held,  that  the  refusal  of  the  judge  of  the 
district  court  of  the  United  States  to  per- 
mit the  evidence  to  be  put  in  writing, 
could  not  be  assigned  for  error  in  this 
court,  the  cause  having  been  tried  in  the 
court  below,  and  a  verdict  given  on  the 
facts,  by  a  jury;  if  the  same  had  been  put 
in  writing,  and  been  sent  up  to  this  court 
with  the  record,  this  court,  proceeding  un- 
der the  constitution  of  the  United  States, 
and  of  the  amendment  thereto,  which  de- 
clares, "no  fact  once  tried  by  a  jury  shall 
be  otherwise  re-examinable  in  any  court 
of  the  United  States,  than  according  to 
the  rules  of  the  common  law,"  is  not  com- 
petent to  redress  any  error,  by  granting 
a   new   trial.     Parsons  v.   Bedford,   3   Pet. 


433,  7  L.   Ed.  732. 

No  court  ought,  unless  the  terms  of  an 
act  of  congress  render  it  unavoidable,  to 
give  a  construction  to  the  act,  which 
should,  however  unintentional,  involve  a 
violation  of  the  constitution;  the  terms  oi 
the  act  of  1824,  relating  to  the  practice  in 
Louisiana,  may  well  be  satisfied,  by  limit- 
ing its  operation  to  modes  of  practice  and 
proceeding  in  the  courts  below,  without 
changing  the  effect  or  conclusiveness  of 
the  verdict  of  a  jury  upon  the  facts  liti- 
gated on  the  trial.  The  party  inay  bring 
the  facts  into  review  before  the  appellate 
court,  so  far  as  they  bear  upon  questions 
of  law,  by  a  bill  of  exceptions;  if  there  be 
any  mistake  of  the  facts,  the  court  below 
is  competent  to  redress  it,  by  granting  a 
new  trial.     Parsons  v.  Bedford,  3  Pet.  433, 

434,  7  L.  Ed.  732. 

It  was  not  the  intention  of  congress,  by 
the  general  language  of  the  act  of  1824,  to 
alter  the  appellate  jurisdiction  of  this 
court,  and  to  confer  on  it  the  power  of 
granting  a  new  trial,  by  a  re-examination 
of  the  facts  tried  by  a  jury;  and  to  enable 
it,  after  trial  by  jury,  to  do  that,  in  respect 
to  the  courts  of  the  United  States  sitting 
in  Louisiana,  which  is  denied  to  such 
courts  sitting  in  all  the  other  states  of  the 
Union.  Parsons  v.  Bedford,  3  Pet.  433, 
434,  7  L.  Ed.  732. 

94.  Appellate  jurisdiction  not  enlarged 
by  state  practice  or  rules. — Bayard  v. 
Lombard,  9  How.  530,  551,  13  L.  Ed.  245. 

Thus  although  the  circuit  court  of  the 
United  States  for  Pennsylvania  has 
adopted  the  forms  of  process  in  execution 
of  the  state  courts,  and  the  laws  and  prac- 
tice of  Pennsylvania,  for  taking  lands  on 
execution  and  disposing  of  their  proceeds, 
the  modes  of  reviewing  the  decisions  of 
the  circuit  court  by  the  supreme  court  is 
not  required  thereby  to  be  conformed  to 
the  laws  or  practice  of  the  state,  for  it 
cannot  be  pretended  that  acts  of  assembly 
of  Pennsylvania  can  give  jurisdiction  to 
this  court  not  to  be  found  in  the  constitu- 
tion and  acts  of  congress  of  the  United 
States.  Bayard  v.  Lombard,  9  How.  530, 
551,  13  L.  Ed.  245. 

Where  land  was  sold  under  an  execu- 
tion, and  the  money  arising  therefrom 
about  to  be  distributed  amongst  creditors 
by  an  order  of  the  circuit  court,  a  contro- 
versy between  the  creditors  as  to  the 
priority  of  their  respective  judgments  can- 
not be  brought  to  the  supreme  court, 
either  by  appeal  or  writ  of  error,  although 
the  state  in  which  the  judgment  was  given 
allowed  appeals,  by  statute,  in  similar 
cases  arising  in  the  courts  of  the  state. 
It  does  not  follow  from  the  adoption  of 
the  forms  of  process  in  execution,  that 
the  courts  of  the  United  States  adopted 
the  modes  of  reviewing  the  decisions  of 
inferior  courts.  Bayard  V.  Lombard,  9 
How.  530.  13  L.  Ed.  245. 
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ute  taking  away  the  right  to  a  writ  of  error  in  the  case  of  a  forthcoming  bond 
forfeited,  can  have  no  influence  whatever  in  regulating  writs  of  error  to  the  cir- 
cuit courts  of  the  United  States,  and  a  rule  of  court  adopting  the  statutes  as  a 
rule  of  practice  is  void.^^ 

j.  With  Respect  to  What  Proceedings  Conformity  Is  Required — (1)  In  Gen- 
eral.— Whatever  belongs  to  the  three  categories  of  practice,  pleading  and  forms 
and  modes  of  proceeding,  must  conform  to  the  state  law  and  the  practice  of  the 
state  courts,  except  where  congress  itself  has  legislated  upon  a  particular  subject 
and  prescribed  a  rule.^^ 

(2)  Practice  or  Proceedings  Which  Can  Be  Executed  Only  by  State  Courts. — 
A  state  law,  regulating  the  practice  of  state  courts,  and  addressed  to  its  judges 
and  magistrates,  but  which  can  only  be  executed  by  them,  or  with  their  aid,  is  a 
peculiar  municipal  regulation,  not  adopted  by  the  acts  of  congress,  nor  applicable 
to  the  courts  of  the  United  States.^"  Thus  a  law  of  a  state  which  requires  a  mit- 
timus in  civil  cases  before  the  defendant  can  be  committed  to  prison,  does  not 
apply  to  the  federal  courts. ^'^ 

(3)  Appearance,  Summons  and  Process — (a)  Appearances. — See  ante,  "State 
Statute  Giving  Special  Appearance  Effect  of  General  Appearance,"  VII,  K,  3, 
g,   (3). 

(b)  Swnmons  and  Process. — The  summons  to  bring  a  person  into  court  which 
is  used  in  the  state  coivts  is  applicable  to  the  federal  courts  for  the  state,  under 
the  practice  conformity  act.^^ 


95.  State  statute  taking  away  writ  of  er- 
ror.— Amis  V.  Smith,  16  Pet.  303,  304,  10  L. 
Ed.  973. 

96.  Practice,  proceedings  or  process 
within  conformity  act. — Amy  v.  Water- 
town  (No.  1),  130  U.  S.  301,  303,  32  L.  Ed. 
946. 

"Forms  and  modes  of  proceeding  in 
suits  embraces  the  whole  progress  of  the 
suit,  and  every  transaction  in  it,  from  its 
commencement  to  its  termination,  which 
has  been  already  shown  not  to  take  place 
until  the  judgment  shall  be  satisfied.  It 
may  then  and  ought  to  be  understood  as 
prescribing  the  conduct  of  the  officer  in 
the  execution  of  process,  that  being  a  part 
of  'the  proceedings'  in  the  suit."  Lam- 
aster  V.  Keeler,  123  U.  S.  376,  389.  31  L. 
Ed.  238;  Wayman  v.  Southard,  10  Wheat. 
1,  6  L.  Ed.  2.53;  Beers  v.  Haughton,  9  Pet. 
329,  9  L.  Ed.  145;  Cooke  v.  Avery,  147  U. 
S.  375.  387,  37  L.   Ed.  209. _ 

97.  State  practices  which  can  only  be 
executed  by  state  courts. — Duncan  v. 
Darst,  1  How.  301,  306,  11  L.  Ed.  139; 
McNutt  V.  Bland.  2  How.  1,  7,  11  L.  Ed. 
159;  Palmer  v.  Allen,  7  Cranch  550,  563,  3 
L.  Ed.  436. 

Congress,  however,  did  not  intend  to  de- 
feat the  execution  of  judsrments  rendered 
in  the  courts  of  the  United  States;  but 
meant  they  should  have  full  effect  by  force 
of  the  state  laws  adooted;  and  therefore 
all  state  laws  regulating  proceedings  af- 
fecting insolvent  persons,  or  that  are  ad- 
dressed to  state  courts,  or  magistrates  in 
other  respects,  which  confer  peculiar  pow- 
ers on  such  courts  and  magistrates,  do 
not  bind  the  federal  courts,  because  they 
l-'ave  no  power  to  execute  such  laws. 
Dnncan  v.  Darst,  1  How.  301.  306.  11  L. 
Ed.  139;  Palmer  v.  Allen,  7  Cranch  550, 
563,  3  L.  Ed.  436. 
4  U  S  Enc— 72 


98.  State  law  requiring  mittimus  in  civil 
cases. — In  Connecticut  the  marshal  may, 
upon  an  attachment  for  debt,  without  a 
mittimus,  commit  the  defendant  to  prison, 
for  want  of  bail.  The  process  act  does  not 
adopt  the  law  of  Connecticut  which  re- 
quires the  mittimus  in  civil  cases.  This 
is  a  peculiar  municipal  regulation,  not 
having  any  immediate  relation  to  the  prog- 
ress of  a  suit,  but  imposing  a  restraint 
upon  their  state  officers,  in  the  execution 
of  the  process  of  their  courts,  and  is  al- 
together inoperative  upon  the  officers  of 
the  United  States,  in  the  execution  of  the 
mandates  which  issue  to  them.  Palmer  v. 
Allen,  7  Cranch  550,  564,  3  L.  Ed.  436. 

99.  Summons  and  process. — Arndt  v. 
Griggs,  134  U.  S.  316,  33  L.  Ed.  918;  United 
States  V.  Eckford,  6  Wall.  484,  490,  18  L. 
Ed.  920;  Riggs  v.  Johnson  County,  6  Wall. 
166,  190,  18  L.  Ed.  768;  Amy  v.  Water- 
town  (No.  1),  130  U.  S.  301,  303,  32  L.  Ed. 
946.  See,  generally,  the  title  SUMMONS 
AND  PROCESS. 

The  terms,  "modes  of  process,"  in  the 
act  of  1789,  and,  "proceedings  upon  execu- 
tions, and  other  final  process,"  in  the  act 
of  1828,  have  the  same  meaning,  and  in- 
clude all  the  regulations  and  steps  incident 
to  that  process,  from  its  commencement 
to  its  termination  as  prescribed  by  the 
state  laws;  so  far  as  they  can  be  made  to 
apply  to  the  federal  courts.  Wayman  v. 
Southard,  in  Wheat.  1,  27,  6  L.  Ed.  2»3; 
Beers  v.  Haughton,  9  Pet.  329.  9  L.  Ed. 
145;  United  States  v.  Knight,  14  Pet.  301, 
10  L.  Ed.  465;  Amis  v.  Smith,  16  Pet.  303, 
312,  10  L.  Ed.  973;  Duncan  v.  Darst,  1 
How.  301,  305.  11   L.   Ed.   139. 

"With  regard  to  the  mode  of  servin-?: 
mesne  process  upon  corporations  and 
other  persons,  congress  has  not  laid  down 
any    rule;    and    hence    the    state    law    and 
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(4)  Form  of  Action. — Forms  of  action  that  obtain  in  the  state  courts  in  ac- 
tions at  law  are  to  be  followed  in  proceedings  in  the  United  States  courts  within 
that  state.i  This  is  true  in  states  which  have  abolished  forms  of  actions  and 
provided  that  there  shall  be  but  one  form  of  action,  the  plaintiff  setting  out  in  his 
petition  or  complaint  the  facts  upon  which  he  bases  his  cause  of  action,  and 
relief  being  given  according  to  the  facts. - 

(5)  Parties — (a)  Parties  Plaintiff. — Where  the  state  law  provides  that  suits 
shall  be  brought  in  the  name  of  the  real  party  in  interest,  one  entitled  to  main- 
tain a  suit  in  the  state  court  may  remain  plaintiff'  on  the  record  upon  removal  of 
the  case  to  a  federal  court.-  So  the  state  laws  as  to  the  right  of  assignees  of 
choses  in  action  to  sue  thereon  in  their  own  names,  governs  in  such  actions  in 
the  federal  courts  within  that  state,*  and  upon  like  principle,  state  practice  giv- 
ing an  agent  a  right  to  sue  in  his  own  name  on  a  contract  made  on  behalf  of  his 
principal  obtains  in  the  federal  courts.'^ 


practice  must  be  followed.  There  can  be 
no  doubt,  we  think,  that  the  mode  of  serv- 
ice of  process  is  within  the  categories 
named  in  the  act.  It  is  part  of  the  prac- 
tice and  mode  of  proceeding  in  a  suit." 
Amy  V.  Watertown  (No.  1),  130  U.  S.  301, 
3C4,   32   L.   Ed.    946. 

Where,  under  the  state  practice,  service 
on  nonresidents  in  suits  to  quiet  title  may 
be  made  by  publication,  a  like  rule  obtains 
in  the  federal  courts.  Arndt  v.  Griggs, 
134  U.  S.  316,  33  L.  Ed.  918. 

Were  it  not  for  the  process  act  the 
circuit  courts  themselves  could  prescribe, 
by  general  rule,  the  mode  of  serving  proc- 
ess on  corporations  as  well  as  on  other 
persons.  Amy  v.  Watertown  (No.  1),  130 
U.  S.  301,  303.  32  L.  Ed.  946. 

1.  Forms  of  action. — Lowndes  v.  Hunt- 
ington, 153  U.  S.  1.  18,  38  L.  Ed.  615; 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U.  S. 
291,  300,  23  L.  Ed.  898;  Vance  v.  Vander- 
cook  Co.  (No.  1),  170  U.  S.  438,  472.  42  U. 
S.  1100;  Bond  v.  Dustin,  112  U.  S.  604,  28 
L.  Ed.  835;  Glenn  v.  Summer,  132  U.  S. 
152,  156,  33  L.  Ed.  301. 

In  states  where  the  practice  is  to  per- 
mit the  plaintiff  in  replevin  to  proceed  as 
in  trover  and  recover  the  value  of  the 
property  in  case  an  officer  fails  to  find  it 
the  state  procedure  governs  in  suits  in  the 
federal  courts.  Vance  v.  Vandercook  (No. 
1),  170  U.  S.  438,  473,  42  L.  Ed.  1100  (con- 
struing South  Carolina  statutes). 

But  where,  under  the  state  practice, 
proceedings  for  the  enforcement  of  a  bail 
bond  are  required  to  be  by  civil  action 
against  the  bail,  a  judgment  rendered  on 
a  bail  bond  in  a  federal  court  in  a  pro- 
ceeding by  scire  facias  is  not  subject  to 
collateral  attack,  whether  the  remedy  by 
scire  facias  was  proper  or  not.  Insley  v. 
Urited  States,  150  U.  S.  512,  37  L.  Ed. 
1163. 

2.  Abolition  of  forms  of  action. — Indian- 
apolis, etc.,  R.  Co.  V.  Horst,  93  U.  S.  291, 
300,  23  L.  Ed.  898;  Lowndes  v.  Huntmg- 
ton.  T53  U.   S.  1,  18.  38  L.   Ed.  615. 

Form  of  action  for  recovery  of  real  es- 
tate.— Where  a  state  passes  an  act  to 
abolish  fictitious  proceedings  in  eject- 
ment, and  to  substitute  in  their  place  the 


action  of  trespass  for  the  purpose  of  try- 
ing the  title  to  lands  and  recovering  their 
possession,  the  circuit  court  of  the  United 
States  must  conform  in  its  mode  of  pro- 
ceeding, to  the  law  of  the  state,  and  the 
judgment  of  the  circuit  court,  dismissing 
an  action  of  trespass  so  brought,  upon  the 
ground  that  the  law  of  the  state  was  not 
in  force  in  the  circuit  court,  is  erroneous. 
Sears  v.  Eastburn,  10  How.  187,  13  L.  Ed. 
381. 

3.  Right  of  plaintiff  in  state  court  to  re- 
main such  after  removal  to  federal  court. 
— Thompson  v.  Railroad  Companies.  6 
Wall.  134,  18  L.  Ed.  765. 

A  plaintiff  in  the  state  court  may  re- 
main plaintiff  on  the  record  in  a  federal 
court,  and  prosecute  his  suit  in  that  court 
as  he  is  authorized  by  state  laws  to  prose- 
cute it  in  the  state  courts.  Thompson  v. 
Railroad  Companies,  6  Wall.  134,  18  L. 
Ed.  765.  See,  generally,  the  title  PAR- 
TIES. 

4.  Actions  by  assignees. — Delaware 
Countv  Conim'rs  v.  Diebold  Safe,  etc.,  Co., 
133  U'.  S.  473,  488,  33  L.  Ed.  674.  See. 
generally,  the  title  ASSIGNMENTS,  vol. 
2,  p.  549. 

By  the  law  of  Indiana,  the  assignee  by 
a  valid  assignment  of  an  entire  contract, 
not  negotiable  at  common  law,  may  main- 
tain an  action  thereon  in  his  own  name 
against  the  original  debtor;  and  the  as- 
signee by  valid  assignment  of  part  of  a 
contract  may  sue  thereon  jointly  with  his 
assignor,  or  may  maintain  an  action  alone 
if  no  objection  is  taken  by  demurrer  or 
answer  to  the  nonjoinder  of  the  assignor. 
These  rules  govern  the  practice  and  plead- 
ings in  actions  at  law  in  the  federal  courts 
held  within  the  state.  Delaware  County 
Comm'rs  v.  Diebold  Safe,  etc..  Co.,  133  U. 
S.  473,  488,  33  L.  Ed.  674;  Thompson  v. 
Railroad  Companies,  6  Wall.  134,  18  L.  Ed. 
765;  Albany,  etc..  Co.  v.  Lundberg,  121  U. 
S.  451.  30  L.  Ed.  982;  Arkansas  Vall'^v 
Smelting  Co.  v.  Belden  Min.  Co.,  127  U. 
S.  379.  32  L.  Ed.  346. 

5.  Right  of  agent  to  sue  on  contract 
made  for  principal. — Albanv.  etc.,  Co.  v. 
Lundberg,  121  U.  S.  451,  30  L.  Ed.  982. 
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(b)  Parties  Defendant— zz.  Right  of  Landlord  to  Be  Let  in  to  Defend. — If 
a  state  statute  permits  the  landlord  to  come  in  and  defend  an  action  of  ejectment 
brought  against  his  tenant,  the  federal  courts  may  do  likewise.*' 

bb.  Joinder  of  Parties  Defendant. — A  state  statute  allowing  suit  to  be  brought 
against  the  maker  and  payee,  jointly,  of  a  promissory  note,  by  the  indorsee,  is 
of  no  force  and  effect  in  the  courts  of  the  United  States  as  it  tends  to  oust  their 
jurisdiction." 

cc.  Separate  Actions  agaimst  Parties  Jointly  Bound. — A  state  statute  providing 
that  when  two  or  more  persons  are  jointly  bound  by  contract,  an  action  may  be 
brought  against  all  or  any  of  them  at  the  plaintiff's  option,  is  applicable  to  pro- 
ceedings in  the  federal  courts. ^ 

dd.  Joint  and  Several  Judgments. — A  state  statute  providing  that  a  judgment 
may  be  given  for  or  against  one  or  more  of  several  plaintiffs  or  for  or  against 
one  or  more  defendants,  and  that  though  all  of  the  defendants  have  been  sum- 
moned a  judgment  may  be  rendered  against  any  one  of  them,  provided  judgment 
could  have  been  rendered  against  him  if  the  action  had  been  against  him  alone, 
is  applicable  to  proceedings  in  the  federal  courts  being  a  rule  of  practice  within 
the  practice  conformity  act.^ 

(6)  Pleadings — (a)  In  General. — Pleadings  in  common-law  causes  are,  of 
course,  within  the  practice  conformity  act,  and,  with  respect  to  them,  the  state 
practice  is  binding  on  the  federal  courts.^*' 

(b)  Adoption  of  Code  Pleading. — Where  a  state  law,  in  force  when  the  act 
of  congress  was  passed,  has  abolished  the  different  forms  of  action,  and  the 
forms  of  pleading  appropriate  to  them,  and  has  substituted  a  simple  petition  or 
complaint  setting  forth  the  facts,  and  prescribed  the  subsequent  proceedings  of 
pleading  or  practice  to  raise  the  issues  of  law  or  fact  in  the  case,  such  law  is  un- 
doubtedly obligatory  upon  the  courts  of  the  United  States  in  that  locality. ^^ 


6.  Right  of  landlord  to  come  in  and  de- 
fend action  against  tenant. — Phelps  v. 
Oaks,  117  U.  S.  236,  240,  29  L.  Ed.  888. 
See  the  titles  EJECTMENT;  LAND- 
LORD AND  TENANT. 

7.  Joint  action  against  makers  and  in- 
dorsers  of  note. — Dromgoole  z'.  Farmers', 
etc..  Bank,  2  How.  241,  11  L.  Ed.  252; 
Keary  v.  Farmers',  etc.,  Bank,  16  Pet.  88, 
89,  10  L.  Ed.  897.  See,  generally,  the  titles 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.   257;   PARTIES. 

"But  it  has  been  already  decided  by  this 
court,  that  the  statute  of  Mississippi  is  of 
no  force  or  effect  in  the  courts  of  the 
United  States,  and  that  independently  of 
that  statute  no  such  joint  action  is  by  law 
maintainable.  This  was  decided  in  Keary 
V.  Farmers',  etc.,  Bank,  16  Pet.  88,  89,  10 
L.  Ed.  897."  Dromgoole  v.  Farmers',  etc., 
Bank,  2  How.  241,  243,  11  L.  Ed.  252. 

8.  Separate  actions  against  parties 
jointly  bound. — Sawin  v.  Kenny,  93  U.  S. 
289,  290,  23  L.  Ed.  92G. 

Under  the  code  of  practice  of  Arkansas, 
in  force  when  this  judgment  was  rendered, 
and  therefore  furnishing  a  rule  of  practice 
for  the  courts  of  the  United  States  in  that 
state,  an  action  on  a  contract,  upon  which 
two  or  more  persons  were  jointly  bound, 
might  be  brought  against  all  or  any  of 
them;  and,  although  they  were  all  sum- 
moned, judgment  might  be  rendered 
against  any  of  them  severally,  where  the 
plaintiff  would  have  been  entitled  to  a 
judgment  against  such  defendants  if  the 
action     had     been     against     them     alone. 


Sawin  V.   Kenny,  93  U.   S.   289,   23   L.    Ed. 
926. 

9.  Joint  and  several  judgments. — Sawin 
V.  Kenny,  93  U.  S.  289,  290,  23  L.  Ed.  926. 

10.  Pleadings — In  general. — Amy  v. 
Watertown  (No.  1),  130  U.  S.  301,  303,  33 
L.  Ed.  946;  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  291,  300,  23  L.  Ed.  898; 
Lowndes  v.  Huntington,  153  U.  S.  1,  18,  38 
L.  Ed.  615. 

11.  Code  pleading. — Indianapolis,  etc., 
R.  Co.  z>.  Horst,  93  U.  S.  291,  300,  23  L.  Ed. 
898;  Lowndes  v.  Huntington,  153  U.  S.  1, 
18,  38  L.  Ed.  615;  Beard  v.  Federy,  3 
Wall.  478,  479,  18  L.  Ed.  88. 

In  the  federal  courts  for  the  California 
circuit  (which  have  herein  adopted  the 
practice  prevailing  in  the  state  courts  un- 
der the  state  act  regulating  proceedings 
in  civil  cases),  not  only  may  distinct  par- 
cels of  land,  if  covered  by  one  title,  be  in- 
cluded in  one  complaint  or  declaration, 
but,  with  a  demand  for  these,  may  be 
united  a  claim  for  their  rents  and  profits, 
or  for  damages  for  withholding  them. 
Beard  v.  Federy,  3  Wall.  478,  479,  18  L. 
Ed.  88. 

But  in  Greer  v.  Mezes,  24  How.  268, 
278,  16  L.  Ed.  661,  it  was  said:  "Although 
the  circuit  court  may  have  adopted  the 
mode  of  instituting  the  action  of  eject- 
ment by  petition  and  summons,  instead  of 
the  old  fiction  of  lease,  entry  and  ouster, 
it  is  still  governed  by  the  principles  of 
pleading  and  practice  which  have  been  es- 
tablished by  courts  of  common  law.  The 
hybrid   mixture   of  civil   and   common-law 
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(c)  Sufficiency  and  Effect  of  Pleadings — aa.  In  General. — The  sufificiency  and 
scope  of  pleadings  in  actions  at  law  are  matters  in  which  the  circuit  courts  of  the 
United  States  are  governed  by  the  practice  of  the  courts  of  the  state  in  which 
they  are  held.^^ 

bb.  Petition  or  Complaint. — The  sufficiency  of  the  averments  of  a  petition  in 
an  action  in  the  federal  court  against  the  personal  representative  of  a  decedent's 
estate  for  a  devastavit  are  to  be  governed  by  the  state  practice. i- 

cc.  Plea  or  Anszver. — The  question  whether  the  defendant's  pleadings  in  a  state 
court  were  sufficient  to  present  an  equitable  defense  in  proper  form  for  final 
adjudication  is  one  upon  which  the  decision  of  the  state  courts  is  conclusive.^* 

(d)  Effect  of  Denials  or  Admissions  in  Pleadings. — The  state  rules  as  to  the 
effect  of  denials  or  admissions  in  pleadings  govern  in  the  federal  courts. ^^  Thus 
a  state  statute  providing  that  the  answer  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint  controverted  by  the  defendant,  and 
that  each  material  allegation  of  the  complaint  not  controverted  by  the  answer 
must,  for  the  purposes  of  the  action,  be  taken  as  true,  is  binding  on  the  federal 
courts.  ^^ 

(e)  Verification  of  Pleadings. — Where  under  the  state  practice  an  unverified 
plea  of  non  est  factum  is  demurrable,  such  practice  also  obtains  in  the  federal 
courts.^"^ 


pleadings  and  practice  introduced  by- 
state  codes  cannot  be  transplanted  into 
the  courts  of  the  United  States."  But  see 
Beard  v.  Federy,  3  Wall.  478,  479,  18  L. 
Ed.  88. 

12.  Sufficiency  and  scope  of  pleadings. — 
Rev.  Stat.,  §  914;  Bond  7'.  Dustin,  112  U. 
S.  604,  28  L.  Ed.  835;  Glenn  v.  Sumner, 
132  U.  S.  152,  156,  33  L.  Ed.  301;  Southern 
Pac.  Co.  V,  Denton,  146  U.  S.  202.  209, 
S&  L.  Ed.  943;  Northern  Pac.  Railroad 
V.  Paine,  119  U.  S.  561,  562,  30  L.  Ed.  513; 
Henderson  v.  Louisville,  etc.,  Railroad, 
123  U.  S.  61,  64,  31  L.  Ed.  92;  Roberts  v. 
Lewis,  144  U.  S.  653,  657,  36  L.  Ed.  579. 

"All  defenses  are  open  to  a  defendant 
in  the  circuit  court  of  the  United  States, 
under  any  form  of  plea,  answer  or  demur- 
rer, which  would  have  been  open  to  him 
under  like  pleading  in  the  courts  of  the 
state  within  which  the  circuit  court  is  held. 
Act  of  June  1,  1872,  c.  255,  §  5;  17  Stat.  197; 
Rev.  Stat.,  §  914;  Chemung  Canal  Bank  v. 
Lowerv.  93  U.  S.  72.  23  L.  Ed.  806;  Glenn 
V.  Sumner,  132  U.  S.  152.  33  L.  Ed.  301; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  35  L.  Ed.  55."  Rob- 
erts V.  Lewis,  144  U.  S.  653,  656,  36  L.  Ed. 
579. 

13.  Averment  of  petition  in  action 
against  personal  retsresentative  for  devas- 
tavit.— McGill  V.  Armour,  11  How.  142.  13 
L.  Ed.  638.  See,  generallv.  the  title  EX- 
ECUTORS   AND    ADMINISTRATORS. 

Where  a  creditor  brought  an  action 
against  an  executri.x  in  the  circuit  court 
of  the  United  States  for  Louisiana,  and 
the  petition  only  averred  that  the  peti- 
tioner was  shown  to  be  a  creditor  by  the 
accounts  in  the  state  court  which  had  ju- 
risdiction over  the  estates  of  diseased  per- 
sons, and  then  proceeded  to  charge  the 
executrix  with  a  devastavit,  and  exceptions 
were  taken  to  the  petition  as  insufficient, 
these  exceptions  must  be  sustained.     The 


petition  should  have  gone  on  to  allege 
further  proceedings  in  the  state  court 
analogous  to  a  judgment  at  common 
law,  as  a  foundation  of  a  claim  for  a 
judgment  against  the  executrix  de  bonis 
propriis,  suggesting  a  devastavit.  The 
laws  of  Louisiana  provide  for  compelling 
the  executrix  to  file  a  tableau  of  distribu- 
tion, which  is  a  necessary  and  preliminary 
step  towards  holding  the  executrix  per- 
sonally responsible.  The  petition,  not 
having  averred  this,  was  defective,  and  the 
exceptions  must  be  sustained.  McGill  v. 
Armour,  11  How.   142,   13   L.  Ed.  638. 

14.  Plea  or  answer. — Chouteau  v.  Gib- 
son, 111  U.  S.  200,  201.  28  L.  Ed.  400. 

15.  Effect  of  denials  or  admissions  in 
pleadines. — Northern  Pac.  Railroad  v. 
Paine,  119  U.  S.  561,  562,  30  L.  Ed.  513; 
Robertson  v.  Perkins,  129  U.  S.  233,  32  L. 
Ed.  686. 

16.  Undenied  allegation  taken  as  true. — 
Robertson  v.  Perkins,  129  U.  S.  23t3,  235, 
32  L.  Ed.  686,  construing  §  522  of  the  New 
York   Code   of   Civil   Procedure. 

Where  in  an  action  to  recover  back  du- 
ties the  complaint  alleged  that  the  plaintifif 
made  a  proper  protest,  and  duly  appealed 
to  the  secretary  of  the  treasury,  and  prop- 
erly filed  his  action  after  the  decision  of 
the  secretary  was  made,  as  required  by 
law,  and  none  of  these  allegations  are  de- 
nied as  required  by  the  state  practice,  they 
are  to  be  taken  as  true  under  another  rule 
of  statutory  practice  providing  for  that 
effect  to  be  given  the  allegations  in  the 
complaint  which  are  not  denied  by  the 
answer.  Robertson  v.  Perkins,  129  U.  S. 
233,  235,  32  L.   Ed.   686. 

17.  Verification  of  pleas. — Bell  v.  Vicks- 
burg,  23   How.   443,  16   L.   Ed.  579. 

The  circuit  court  may  adopt  the  usual 
practice  in  the  state  if  not  contrary  to  an 
act  of  congress.  Bell  v.  Vicksburg,  23 
How.  443,  16  L.  Ed.  579. 
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(f)  Method  of  Raising  Defenses  or  Objections — aa.  Objections  to  Jurisdic- 
tion.— The  circuit  courts  of  the  United  States  follow  the  practice  of  the  courts  of 
the  state  in  regard  to  the  manner  in  which  objections  may  be  taken  to  the  jurisdic- 
tion, and  the  question  whether  objections  to  the  jurisdiction  and  defenses  on  the 
merits  shall  be  pleaded  successively  or  together. ^^ 

bb.  Defense  of  Statute  of  Limitations. — The  state  method  of  objecting  that 
the  claim  sued  on  is  barred  by  the  statute  of  limitations  governs  in  proceedings  in 
the  federal  courts. ^^ 

cc.  Objection  for  Insufficiency  of  E^ndence. — Whether  a  defendant  in  an  ac- 
tion at  law  may  present  by  a  motion  to  order  a  nonsuit  of  the  plaintiff,  motion 
to  direct  a  verdict,  or  by  demurrer  to  the  evidence,  the  defense  that  the  plaintiff, 
upon  his  own  case,  shows  no  cause  of  action,  is  a  question  of  "practice,  plead- 
ings, and  forms  and  modes  of  proceeding,"  as  to  which  the  courts  of  the  United 
States  are  required  to  conform  as  near  as  may  be  to  those  existing  in  the  courts 
of  the  state  within  which  the  trial  is  had.^o 

dd.  Nonsuit  or  Discontinuance. — The  state  practice  to  nonsuit  a  plaintiff  where 
the  evidence  is  insufficient,  is  to  be  followed  by  the  federal  courts  within  that 
state, 2^  and  as  to  what  constitutes  a  discontinuance  of  an  action,  federal  courts 
are  governed  by  the  state  practice. -^ 

(g)  Amendments. — In  the  absence  of  any  regulation  of  congress,  the  state 
practice  as  to  amendment  of  pleadings  prevails  in  trials  at  common  law  in  the 
United  States  courts. ^^ 

(7)  Evidence. — See  ante,  "Evidence,"  VII,  J,  13,  c,  (21). 

(8)  Equitable  Defenses. — State  statutes  permitting  equitable  defenses  in  ac- 
tions or  proceedings  at  law,^-*  or  which  abolish  the  distinction  between  law  and 


18.  Mode  of  raising  objections  to  juris- 
diction.— Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  209,  36  L-  Ed.  943;  Roberts  v. 
Lewis,  144  U.  S.  653.  36  L.  Ed.  579,  citin<? 
Chemung  Canal  Bank  v.  Lowery,  93  U.  S. 
72,  23  L.  Ed.  806;  Glenn  v.  Sumner,  132  U. 
S.  152,  33  L.  Ed.  301;  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
35  L.  Ed.  55. 

Where  under  the  state  practice  an  ob- 
jection to  the  jurisdiction  is  properly 
made  by  answer,  the  same  rule  obtains  in 
the  United  States  courts.  Roberts  v. 
Lewis,  144  U.  S.  653,  657,  36  L.  Ed.  579. 

19.  Method  of  raising  objections  be- 
cause claim  barred  by  limitations. — Che- 
mung Canal  Bank  v.  Lowery,  93  U.  S.  72, 
23  L.  Ed.  806  (where  the  Wisconsin  prac- 
tice allowed  the  objection  to  be  taken  by 
demurrer,  where  it  appeared  on  the  face 
of  the  complaint,  and  the  same  rule  was 
held  to  govern  in  the  federal  courts  for 
that  state).  See,  generally,  the  title  LIM- 
ITATION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

20.  Method  of  raising  objection  for  in- 
sufficiency of  evidence. — Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  39,  35  L.  Ed.  55.  citing  Sawin  v.  Kenny, 
93  U.  S.  289,  23  L.  Ed.  926;  Ex  parte  Boyd, 
105  U.  S.  647,  26  L.  Ed.  1200;  Chateaugay, 
etc.,  Iron  Co.,  Petitioner,  128  U.  S.  544,  32 
L.  Ed.  508;  Glenn  v.  Sumner,  132  U.  S.  152, 
156,  33  L.  Ed.  301;  Coughran  v.  Bigelow, 
164  U.  S.  301,  308,  41  L.  Ed.  442. 

21.  Nonsuit. — Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  35 
L.  Ed.  55;  Coughran  v.  Bigelow,  164  U.  S. 
301,  308,  41  L.  Ed.  442.     See  the  title  DIS- 


MISSAL,     DISCONTINUANCE     AND 
NONSUIT. 

22.  Discontinuance. — Brown  v.  Van 
Braam,  3  Dall.  344,   1  L.   Ed.  629. 

The  Rhode  Island  practice  that  the  en- 
try of  default,  after  a  plea  of  the  general 
issue,  no  similiter  being  on  the  record, 
does  not  operate  as  a  discontinuance,  ob- 
tains in  the  federal  courts  for  that  state. 
Brown  v.  Van  Braam,  3  Dall.  344,  1  L.  Ed. 
629. 

23.  Amendments. — Henderson  v.  Louis- 
ville, etc..  Railroad,  123  U.  S.  61,  64,  31  L. 
Ed.  92;  West  v.  Smith,  101  U.  S.  263,  266, 
25  L.  Ed.  809;  Liverpool,  etc.,  Ins.  Co.  v. 
Gunther,  116  U.  S.  113,  126,  29  L.  Ed.  575. 
See,  generally,  the  title  AMENDMENTS, 
vol.  1,  p.  288. 

A  federal  court  to^  which  a  case  is  re- 
moved is  governed  by  the  state  statute 
which  permits  the  plaintiff  to  correct  any 
defect,  mistake  or  informality  in  his  dec- 
laration, not  changing  the  form  or  ground 
of  the  action,  or  to  insert  new  counts  for 
the  same  cause  of  action  as  that  alleged 
in  the  original  counts.  West  v.  Smith, 
'  101  U.  S.  263,  264,  25  L.   Ed.  809. 

Where  congress  has  legislated  as  to 
amendments. — See  ante,  "Act  of  Congress 
in  Relation  to  Amendments,"  VII,  K,  3, 
i,    (3). 

24.  Effect  of  state  statutes  permitting 
equitable  defenses. — Jones  v.  McMasters, 
20  How.  8.  15  L.  Ed.  805;  Scott  V.  Arm- 
strong, 146  U.  S.  499,  36  L.  Ed.  105^;  Van 
Norden  v.  Morton,  99  U.  S.  378,  381,  25 
L.  Ed.  453;  Lantry  v.  Wallace,  182  U.  S. 
536,  550,  45  L.  Ed.  1218;  Northern  Pac. 
Railroad  v.  Paine,  119  U.  S.  561,  30  L.  Ed. 
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.equity,25  do  not  have  the  effect  of  making  equitable  defenses  available  in  actions 
at  law  in  the  federal  courts. 

(9)  Juries — (a)  Qualification  and  Exemption  of  Jurors. — In  respect  to  the 
qualifications  and  exemptions  of  jurors  to  serve  in  the  courts  of  the  United 
States,  the  state  laws  are  controlling.^^ 

(b)  Designation,  Impan-ehnent  and  Challenge — aa.  In  Absence  of  Rule 
Adopting  State  Practice. — Congress  has  not  made  the  laws  and  usages  relating  to 
the  designation  and  impaneling  of  jurors  in  the  respective  state  courts  applicable 
to  the  courts  of  the  United  States,  except  as  the  latter  shall  by  general  standing 
rule  or  by  special  order  in  a  particular  case  adopt  the  state  practice  in  that  re- 
gard.2" 

bb.  Adoption  of  State  Practice  by  Rule  of  Court. — The  act  of  congress,  passed 
on  the  20th  of  July,  1840  (5  Stat,  at  Large  394),  confers  upon  the  courts  of  the 
United  States  the  power  to  make  all  necessary  rules  and  regulations,  for  con- 
forming the  impaneling  of  juries  to  the  laws  and  usages  in  force  in  the  state.^s 


513.  See,  also.  Scott  v.  Neely,  140  U.  S. 
106,  35  L.  Ed.  358.  See,  generally,  the  title 
ACTIONS,  vol.  1,  p.  96,  and  cross  refer- 
ences there  given. 

In  an  action  at  law  in  a  circuit  court  of 
the  United  States  equitable  defenses  are 
not  permitted,  and  if  the  defendant  has 
equitable  grounds  for  relief  against  the 
plaintifif,  he  must  seek  to  enforce  them  by 
suit  in  equity.  Northern  Pac.  Railroad  v. 
Paine,  119  U.  S.  561,  30  L.  Ed.  513;  Lantry 
V.  Wallace,  183  U.  S.  536,  550,  45  L.  Ed. 
1218,  citing  Bennett  v.  Butterworth,  11 
How.  669,  13  L.  Ed.  859;  Thompson  v. 
Railroad  Companies,  6  Wall.  134,  18  L. 
Ed.   765. 

Actions  to  enforce  statutory  liability  of 
stockholders. — An  equitable  defense  in  an 
action  to  enforce  the  statutory  liability  of 
a  stockholder  is  not  permitted  in  the 
United  States  courts.  Lantry  v.  Wallace, 
182  U.  S.  536.  550,  45  L.  Ed.  1218.  See  the 
tHles  CORPORATIONS,  ante,  p.  621; 
STOCK   AND    STOCKHOLDERS. 

25.  Effect  of  state  statute  abolishing 
distinction  between  law  and  equity  on 
equitable  defenses. — Jones  v.  McMasters, 
20  How.  8,  15  L.  Ed.  805;  Scott  v.  Arm- 
strong. 146  U.   S.  499,  36   L.   Ed.  1059. 

Ekjuitable  set-off  in  actions  at  law. — An 
equitable  set-off  should  not  be  allowed  in 
actions  at  law  in  the  courts  of  the  United 
States,  even  when  sitting  in  a  state  where 
the  distinction  between  law  and  equity  has 
been  abolished.  Scott  v.  Armstrong,  146 
U  S.  499,  36  L.  Ed.  1059.  See,  generally, 
the  title  SET-OFF,  RECOUPMENT 
AND  COUNTERCLAIM. 

Action  for  recovery  of  real  estate. — 
In  an  action  for  the  recovery  of  real  es- 
tate, in  the  United  States  court,  an 
equitable  defense  arising  out  of  the  regu- 
laritv  of  the  survey  and  location  under 
which  the  plaintiff  claims,  cannot  be  set 
up,  even  though,  under  the  state  statute, 
there  is  no  distinction  between  law  and 
equity.  Jones  v.  McMasters,  20  How.  8, 
15  L.  Ed.   805. 

26.  Qualification  of  jurors.— Pomter  v. 
United  States,  151  U.  S.  396,  407,  38  L. 
Ed.  208;  St.  Clair  v.  United  States,  154  U. 
S.    134,    147,    38    L.    Ed.    936;    Crowley    v. 


United    States.    194   U.    S.    461,   48    L.    Ed. 
1075.     See,  generally,  the  title  JURY. 

The  United  States  district  court  of 
Porto  Rico  is  governed  by  the  local  stat- 
utes in  the  empanelment  of  jurors,  since 
the  passage  of  the  Foraker  act.  Crowley 
z'.  United  States,  194  U.  S.  461,  463,  48 
L.    Ed.   1075. 

27.  Designation  and  impanelment  in 
absence  of  adoption  of  state  practice  by 
rule. — Pointer  v.  United  States,  151  U.  S. 
396,  407,  38  L-  Ed.  208;  St.  Clair  v.  United 
States,  154  U.  S.  134,  147,  38  L.  Ed.  936; 
United  States  v.  Shackleford,  18  How.  588, 
15  L.  Ed.  495;  United  States  v.  The  In- 
surgents, 2  Dall.  335,  1  L.  Ed.  404.  See, 
also.  Gulf,  etc.,  R.  Co.  v.  Shane,  157  U. 
S.  348,  351.  39  L.  Ed.  727.  See,  generally, 
the  title  JURY. 

In  an  early  case  it  was  held  that  the 
exact  number  of  which  the  panel  should 
consist  was  not  a  matter  governed  by 
state  law.  United  States  v.  The  In- 
surgents, 2  Dall.  335,  1  L.  Ed.  404. 

In  the  absence  of  such  a  rule  or  order 
(and  no  such  rule  or  order  appears  to 
have  been  made  by  the  court  below)  the 
mode  of  designating  and  impaneling 
jurors  for  the  trial  of  cases  in  the  courts 
of  the  United  States  is  within  the  control 
of  thos.e  courts,  subject  only  to  the  re- 
strictions congress  has  prescribed,  and, 
also,  to  such  limitations  as  are  recognized 
by  the  settled  principles  of  criminal  law 
to  be  essential  in  securing  impartial  juries 
for  the  trial  of  offenses.  Pointer  v.  United 
States,  151  U.  S.  396,  407,  38  L.  Ed.  208; 
St.  Clair  V.  United  States,  154  U.  S.  134, 
147,  38  L.  Ed.  936. 

But  this  recognition  does  not  nec- 
essarily draw  along  with  it  the  qualified 
right,  existing  at  common  law,  of  chal- 
lenges bv  the  government;  and  unless  the 
laws  and  usages  of  the  state,  adopted  by 
rule  of  court,  allow  it  on  behalf  of  the 
prosecution,  it  should  be  rejected,  con- 
forming, in  this  respect,  the  practice  to 
the  state  law.  United  States  v.  Shackle- 
ford,  18   How.   588,   15  L.   Ed.   495. 

28.  Power  to  adopt  state  practice  by 
rule. — United  States  v.  Shackleford,  18 
How.   588,  15  L.   Ed.  495. 
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This  power  includes  that  of  regulating  the  challenges  of  jurors,  whether  peremp- 
tory or  for  cause,  and  in  cases  both  civil  and  criminal,^^  with  the  exception,  in 
criminal  cases,  of  treason  and  other  crimes  of  which  the  punishment  is  death, 
in  which  cases  the  right  of  peremptory  challenge  cannot  be  taken  away.^o 

(c)  IVithdrazval  and  Substitutiom  of  Jurors. — The  federal  courts  may  follow 
the  state  practice  as  to  the  withdrawal  and  substitution  of  jurors,  where  the 
withdrawal  and  substitution  takes  place  before  any  evidence  is  given  and  before 
the  plaintiff  concludes  his  opening  address.^^ 

(10)  Personal  Conduct  of  Judge  at  Trial. — The  personal  conduct  and  adminis- 
tration of  the  judge  in  the  discharge  of  his  separate  functions  is  neither  practice, 
pleading,  nor  a  form  nor  mode  of  proceeding  within  the  meaning  of  those  terms  as 
found  in  the  conformity  act  and  state  regulations  in  respect  thereto  are  not  bind- 
ing upon  the  federal  courts.^^ 

(11)  Instructions. — The  judges  of  the  federal  courts  are  not  controlled  in 
their  manner  of  charging  juries  by  state  regulations.^^  Thus  a  state  statute  or 
constitution  providing  that  the  jury  shall  only  be  charged  as  to  the  law  of  the 
cases,  does  not  prevent  a  federal  court  from  charging  as  to  facts,'^*  and,  upon  a 


29.  Nature  and  extent  of  power  to 
adopt  state  practice. — United  States  v. 
Shackleford,  18  How.  588,  15  L.  Ed.  495. 
See,  also,  Gulf,  etc.,  R.  Co.  v.  Shane,  157 
U.  S.  348,  351,  39  L.  Ed.  727. 

30.  Treason  of  crimes  punishable  by 
death. — The  act  of  1790  recognizes  the 
righ't  of  peremptory  challenge  in  these 
cases,  and  therefore  it  cannot  be  taken 
away.  United  States  v.  Shackleford,  18 
How.   588,  15   L.   Ed.   495. 

31.  Withdrawal  and  substitution  of 
jurors. — Silsby  v.  Foote,  14  How.  218,  219, 
14  L.  Ed.  394.  See,  generally,  the  title 
JURY. 

Upon  a  trial  in  New  York,  a  juror  be- 
came ill,  and  was  discharged  before  any 
evidence  was  given,  and  before  the  plain- 
tiflfs'  counsel  had  concluded  his  opening 
address.  The  court  ordered  another  juror 
to  be  sworn,  and  proceeded  with  the  trial. 
The  defendant  cannot  object  to  this.  It 
is  the  practice  in  New  York,  and  the 
circuit  court  had  a  right  to  follow  it. 
Silsby  V.  Foote,  14  How.  218,  14  L.  Ed. 
394. 

32.  Personal  con<iuct  of  judge. — Nudd 
V.  Burrows,  91  U.  S.  426,  442,  23  L.  Ed. 
286;  United  States  Mut.  Accident  Ass'n  v. 
Barry,  131  U.  S.  100,  33  L.  Ed.  60;  Grimes 
Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  483, 
490.  41  L.  Ed.  524;  St.  Louis,  etc..  Railway 
V.  Vickers.  122  U.  S.  360,  30  L.  Ed.  1161; 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U. 
S.  291,  300,  23  L.  Ed.  898;  Chateaugay, 
etc..  Iron  Co.,  Petitioner,  128  U.  S.  544, 
553,  32  L.  Ed.  508;  Vicksburg,  etc.,  R.  Co. 
V.  Putnam,  118  U.  S.  545,  30  L.  Ed.  257; 
California  Ins.  Co.  •;:'.  Union  Compress 
Co.,   133   U.    S.    387,   417,   33    L.    Ed.    730. 

33.  Charging  jury. — Lincoln  v.  Power, 
151  U.  S.  436,  442,  38  L.  Ed.  224;  United 
States  V.  Philadelphia,  etc.,  R.  Co.,  123 
U.  S.  113,  114,  31  L.  Ed.  138;  United 
States  Mut.  Accident  Ass'n  v.  Barry,  131 
U.  S.  100,  33  L.  Ed.  60;  Grimes  Dry  Goods 
Co.  V.  Malcolm,  164  U.  S.  483,  490,  41  L. 
Ed.  524;  Vicksburg,  etc..  R.  Co.  v.  Putnam, 
118   U.    S.   545,    30   L.    Ed.   257;    St.    Louis, 


etc..  Railway  v.  Vickers,  122  U.  S.  360,  30 
L.  Ed.  1161;  Rucker  v.  Wheeler,  127  U. 
S.  85,  93,  32  L.  Ed.  102;  California  Ins.  Co. 
V.  Union  Compress  Co.,  133  U.  S.  387,  417, 
33  L.  Ed.  730;  Nudd  v.  Burrows,  91  U.  S. 
426,  23  L.  Ed.  286;  Chateaugay,  etc..  Iron 
Co.,  Petitioner,  128  U.  S.  544,  553,  32  L.  ■ 
Ed.  508;  Shepard  v.  Adams,  168  U.  S 
618,  625,  42  L-  Ed.  602;  Indianapolis,  etc., 
R.  Co.  V.  Horst,  93  U.  S.  291,  300,  23  L. 
Ed.  898;  Continental  Improvement  Co.  v. 
Stead,  95  U.  S.  161,  166,  24  L.  Ed.  403; 
Ruch  V.  Rock  Island,  97  U.  S.  693,  696,  24 
L.  Ed.  1101.  See,  generally,  the  title 
INSTRUCTIONS. 

Propriety  of  expression  of  opinion  on 
facts,  according  to  state  practice. — Where, 
under  the  state  practice,  the  court  ex- 
presses its  opinion  upon  the  facts,  it  is 
not  improper  for  the  federal  courts  within 
that  state  to  follow  the  state  practice. 
Mitchell  V.  Harmony,  13  How.  115,  14  L. 
Ed.  75;  Insurance  Co.  v.  Rodel,  95  U.  S 
232,  238.  24  L.  Ed.  433;  McLanahan  v. 
Universal  Ins.  Co.,  1  Pet.  170,  182,  7  L.  Ed 
98;  Games  v.  Stiles,  14  Pet.  322,  10  L.  Ed. 
476. 

34.  Rule  requiring  charging  of  jury  only 
as  to  law. — Xndd  v.  Burrows,  91  U  S 
426,  23  L.  Ed.  286;  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387.  417, 
33  L.  Ed.  730';  Vicksburg.  etc.,  R.  Co.  v. 
Putnam,  118  U.  S.  545,  30  L.  Ed.  257; 
Lincoln  v.  Power,  151  U.  S.  436,  443  38 
L.  Ed.  224;  United  States  v.  Philadelphia, 
etc.,  R.  Co..  123  U.  S.  113,  114,  31  L.  Ed. 
138;  Rucker  v.  Wheeler,  127  U.  S.  85,  93. 
32  L.  Ed.  102;  St.  Louis,  etc..  Railway  v. 
Vickers,  122  U.  S.  360,  361,  30  L.  Ed.  1161 
(where  the  state  constitution  contained 
such  a  provision.) 

Where  a  state  statute  required  a  judge 
to  instruct  a  jury  only  as  to  the  law  of  a 
case,  and  the  circuit  court  judge  charged 
the  jury  upon  the  facts,  it  was  held  that 
this  was  not  error,  because  the  personal 
conduct  and  administration  of  the  judge 
in  the  discharge  of  his  separate  functions 
were  not  practice  or  pleading,   or  a  form 
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like  principle,  a  state  law  requiring  the  written  instructions  of  the  court  to  be 
taken  by  the  jury  to  their  room  and  returned  with  the  verdict  is  not  binding  on 
the  federal  courts.^^ 

(12)  Verdict — (a)  Form  and  Effect. — The  form  and  effect  of  verdicts  in  ac- 
tions at  law  are  matters  in  which  the  United  States  courts  are  governed  by  the 
practice  of  the  courts  of  the  state  in  which  they  are  held.^^ 

(b)  Requiring  Special  Findings. — A  state  statute  prescribing  that  the  judge 
should  require  the  jury  to  answer  special  interrogatories  in  addition  to  finding  a 
general  verdict  does  not  apply  to  the  courts  of  the  United  States."'^ 

(c)  Taking  a)ui  Entering. — If  any  particular  practice  prevails  in  the  state 
courts,  as  to  the  manner  of  entering  upon  the  record  the  finding  of  the  jury,  it 
is  a  matter  of  practice  as  to  the  form  of  taking  and  entering  the  verdict  of  the 
jury,  and  cannot  be  binding  upon  the  courts  of  the  United  States.-^ 

(d)  Verdict  on  Good  and  Bad  Counts. — A  state  statute  providing,  that  when 
an  entire  verdict  shall  be  given  on  several  counts  the  same  shall  not  be  set  aside  or 
reversed  on  the  ground  of  any  defective  count,  if  one  or  more  of  the  counts  in 
the  declaration  is  sufficient  to  sustain  the  verdict,  governs  proceedings  tried  in 
the  federal  courts  in  that  state.^^ 

(13)  Judgments — (a)  Record  of  Judgments. — There  is  no  necessity  that  the 
courts  of  the  United  States  should  follow  the  careless  precedents  of  state  courts 
which  do  not  make  a  record  of  judgments  in  any  legal  form.'*^ 


or  method  of  proceeding,  within  the  mean- 
ing of  those  terms  in  the  act  of  congress. 
Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  Ed. 
286;  Lincoln  v.  Power,  151  U.  S.  436,  443, 
38  L.  Ed.  224. 

35.  Requiring  written  instructions  to  be 
given  to  jury  on  retirement  and  returned 
with  verdict. — Nudd  v.  Burrows,  91  U.  S. 
426,  441,  23  L.  Ed.  286;  Indianapolis,  etc., 
R.  Co.  V.  Horst,  93  U.  S.  291,  300,  23  L.  Ed. 
898;  Chateaugay,  etc.,  Iron  Co.,  Petitioner, 
128  U.  S.  544,  553,  32  L.  Ed.  508;  Lincoln 
V.  Power,  151  U.  S.  436,  443,  38  L.  Ed. 
224.  See,  generally,  the  title  INSTRUC- 
TIONS. 

The  practice  act  of  Illinois  provides 
that  the  jury  shall,  on  their  retirement, 
take  the  written  instructions  of  the  court, 
and  return  them  with  their  verdict.  The 
circuit  court  below  refused  to  allow 
the  jury  to  take  to  their  room  the 
written  instructions  given  to  them.  Held, 
that  the  act  of  congress  of  June  1,  1872, 
§  5  (17  Stat.  197),  has  no  application  to 
the  case,  and  that  there  was  no  error  in 
the  action  of  the  court  below.  Nudd  v. 
Burrows,  91  U.   S.  426,  427,  23   L.   Ed.  286. 

36.  Form  and  effect  of  verdicts. — Bond 
V.  Dustin.  112  U.  S.  604,  28  L.  Ed.  835; 
Glenn  v.  Sumner,  132  U.  S.  152,  156,  33  L. 
Ed.  301.  See,  generally,  the  title  VER- 
DICT. 

In  Louisiana,  the  sufficiency  of  the  ver- 
dict must  be  judged  by  the  rules  of  the 
cemmon  law  and  the  statutes  of  the  United 
States,  and  not  by  the  laws  and  practice 
of  Louisiana.  The  act  of  1824  does  not 
include  such  a  case.  Hence,  where  the 
jury  found  a  verdict  in  general  terms  for 
the  plaintiff  in  a  suit  upon  a  promissory 
note,  without  finding  the  amount  due, 
which  the  laws  and  practice  of  Louisiana 
require  them  to  do,  and,  the  court  tlien 
gave  judgment  for  the  amount  of  the  note, 


this  would  have  been  adjudged  to  be  a 
cause  of  reversal  of  the  judgment  by  the 
supreme  court  of  the  state,  but  cannot  be 
so  held  by  this  court.  Parks  v.  Turner, 
12    How.   39,   13    L.   Ed.   883. 

37.  Requiring  special  findings  by  jury. — 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U. 
S.  291,  23  L.  Ed.  898;  Lincoln  v.  Power. 
151  U.  S.  436,  442,  38  L.  Ed.  224;  Chat- 
eaugay, etc.,  Iron  Co.,  Petitioner,  128  U. 
S.  544,  554,  32  L.  Ed.  508;  Duncan  r. 
United  States,  7  Pet.  435,  8  L.  Ed.  73^; 
Grimes  Dry  Goods  Co.  v.  Malcolm,  164  U. 
S.  483,  490,  41  L.  Ed.  524;  Vicksburg. 
etc.,  R.  Co.  V.  Putnam,  118  U.  S.  545,  ;-0 
L.  Ed.  257;  United  States  Mut.  Acci- 
dent Ass'n  V.  Barry,  131  U.  S.  100,  33  L. 
Ed.  60.  See,  generally,  the  title  VER- 
DICT. 

Before  the  jury  were  sworn,  the  de- 
fendant offered  a  statement  to  the  court, 
for  the  purpose  of  obtaining  a  special 
verdict  on  the  facts,  according  to  the  pro- 
visions of  the  act  of  legislature  of  Louis- 
iana, of  1818;  the  court  would  not  suffer 
the  same  to  be  given  to  the  jury  for  a 
special  finding,  because  it  "was  contrary 
to  the  practice  of  the  court,  to  compel  a 
jury  to  find  a  special  verdict."  Duncan 
V.  United  States,  7  Pet.  435,  8  L.   Ed.   739. 

38.  Manner  of  taking  and  entering  ver- 
dict.— Long  V.  Palmer,  16  Pet.  65,  10  L. 
Ed.  888.  See,  generally,  the  title  VER- 
DICT. 

39.  Validity  of  verdict  on  good  and  bad 
counts.— Bond  v.  Dustin,  112  U.  S.  604,  28 
L.  Ed.  835  (construing  §  914  of  the  Re- 
vised Statutes  of  Illinois);  Townsend  v. 
Jemison,   7   How.   706,   12   L.   Ed.   880. 

40.  Record  of  judgment — Piquignot  v. 
Pennsylvania  R.  Co.,  16  How.  104.  14  L. 
Ed.  863;  Reeside  v.  Walker,  1]  How. 
272,  13  L.  Ed.  693. 

According   to    the   practice    in    Pennsyl 
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(b)  Summary  Entry  of  Judgments  on  Appeal  Bonds. — The  federal  court  may 
adopt  as  a  rule  of  practice  regulations  established  by  state  law,  by  which,  on 
appeal  bonds,  when  the  appellants  fail  in  their  appeal,  on  the  coming  in  of  the 
decree  or  judgment  of  the  appellate  court,  a  summary  judgment,  on  motion,  may 
be   entered  against  principal   and  sureties   in  the  appeal  bond>^ 

(c)  Conelusivencss. — See  ante,  "Conclusiveness,"  VII,  J,  13,  c,   (28),   (e). 

(d)  Lien.—Set  ante,  "Lien,"  VII,  J,  13,  c,  (28),  (f). 

(e)  Setting  Aside,  Modifying  or  Vacating. — In  general,  state  rules  as  to  the 
power  of  a  court  to  modify,  set  aside  or  vacate  its  own  judgments  after  the  term 
at  which  they  are  rendered  are  not  binding  on  the  federal  courts,'*^  and  a  special 
proceeding  under  a  state  statute  for  the  purpose  of  setting  aside  a  judgment  ob- 
tained by  fraud  which  proceeding  is  removed  to  the  federal  courts,  is  governed  by 
the  special  authority  given  by  the  state  statutes.'*^ 

(14)  Enforcement  of  Judgment — (a)  Adoption  of  State  Procedure  in  Gen- 
eral.— Express  provision  is  made  by  act  of  congress  for  enforcing  the  judgments 
of  the  United  States  courts  by  borrowing  from  the  state  practice  those  remedies 
for  the  enforcement  of  judgments  of  the  state  courts  which  were  in  force  at  the 
time  of  the  enactment  of  the  act  of  congress,  and  by  the  employment  of  such 
remedies  as  have  been  subsequently  enacted  by  the  states,  and  expressly  adopted 
by  general  rules  of  the  United  States  courts.^* 


vania,  where  a  defendant  pleads  set-ofif, 
the  jury  are  allowed  to  find  in  their  ver- 
dict the  amount  that  the  plaintifif  is  in- 
debted to  the  defendant,  and  according 
to  their  mode  of  keeping  records  this  re- 
sult is  entered  by  way  of  note;  e.  g.,  "new 
trial  refused  and  judgment  on  the  ver- 
dict." Although  this  may  be  a  good  rec- 
ord in  the  courts  of  Pennsylvania,  it  does 
not  follow  that  it  is  so  in  the  courts  of 
the  United  States.  Reeside  v.  Walker,  11 
How.  272,  13  L.  Ed.  693. 

41.  Entry  of  judgment  on  appeal  bond. 
— Hiriart  v.  Ballon,  9  Pet.  156,  9  L.  Ed.  85. 

Under  this  rule,  after  the  affirmance  of 
a  decree  of  the  district  court  by  the  su- 
preme court  of  the  United  States,  and  the 
filing  of  the  mandate  of  the  supreme  court, 
the  district  court,  on  a  motion  for  a  rule 
on  the  surety  in  an  appeal  bond  to  show 
cause  why  judgment  should  not  be  en- 
tered against  him,  on  the  first  day  of  the 
next  term,  and  no  cause  being  shown,  en- 
tered a  judgment  against  the  surety.  The 
party  against  whom  the  judgment  was 
entered  afterwards  came  mto  court,  and 
prayed  a  trial  by  jury,  which  was  refused; 
and  he  prosecuted  this  writ  of  error,  to 
reverse  the  judgment  of  the  district  court 
refusing  the  said  trial.  The  rule  of  the 
district  court  of  Louisiana  follows  the 
analogy  of  the  laws  of  Louisiana,  being 
modified  only  so  far  as  is  proper  to  suit  the 
organization  of  the  courts  of  the  United 
States,  and  to  conform  to  the  laws  thereof; 
the  summary  judgment  is  therefore 
strictly  authorized,  and  the  party  had  no 
right  to  a  trial  by  jury.  In  becoming  a 
surety,  he  submitted  himself  to  be  gov- 
erned by  the  fixed  rules  which  regulate 
the  practice  of  the  court.  Hiriart  v.  Bal- 
lon, 9  Pet.  156.  9  L.  Ed.  85. 

42.  State  rules  as  governing  in  federal 
courts. — Bronson  v.  Schulten,  104  U.  S. 
410,  417,  26  L.  Ed.  797.     See,  also,  Phillips 


V.  Negley,  117  U.  S.  665,  678,  29  L.  Ed. 
1013.  See,  generally,  the  title  JUDG- 
MENTS AND  DECREES. 

Authority  to  set  aside,  vacate  or  modify 
judgments  after  the  term  at  which  thev 
were  rendered,  can  neither  be  conferred 
upon  nor  withheld  from  the  courts  of  the 
United  States  by  the  statute  of  the 
state  or  the  practice  of  its  courts.  Bron- 
son V.  Schulten,  104  U.  S.  410,  26  L.  Ed. 
797. 

43.  Statutory  proceedings  to  set  aside 
judgment. — Cowley  v.  Northern  Pac.  R. 
Co.,  159  U.  S.  569,  570,  40  L.  Ed.  263.  See. 
generally,  the  title  JUDGMENTS  AND 
DECREES. 

44.  Enforcement  of  judgments. — Rev. 
Stat.,  §  916;  Chateaugay,  etc..  Iron  Co., 
Petitioner,  128  U.  S.  544,  554,  32  L.  Ed. 
508;  Lamaster  v.  Keeler,  123  U.  S.  376, 
31  L.  Ed.  238;  United  States  v.  Council 
of  Keokuk,  6  Wall.  514,  18  L.  Ed.  933; 
Riggs  V.  Johnson  Countv,  6  Wall.  166,  18 
L.  Ed.  768;  Smith  v.  Cockrill,  6  Wall. 
756,  18  L.  Ed.  973;  Wavman  v.  South- 
ard, 10  Wheat.  1,  2,  6  L.  Ed.  253;  Cooke 
V.  Avery,  147  U.  S.  375,  385.  37  L.  Ed.  209; 
Ex  parte  Boyd,  105  U.  S.  647,  651,  26  L. 
Ed.  1200;  United  States  Bank  v.  Hal- 
stead,  10  Wheat.  51,  6  L.  Ed.  264;  Mc- 
Cracken  v.  Hayward,  2  How.  60S,  615,  11 
L.  Ed.  397;  United  States  v.  Knight,  14 
Pet.  301,  10  L.  Ed.  465;  Beers  v.  Haugh- 
ton.  9  Pet.  329,  332,  9  L.  Ed.  145;  Duncan 
V.  Darst,  1  How.  301,  309,  11  L.  Ed.  139; 
Canal,  etc..  Streets  R.  Co.  %>.  Hart,  114  U. 
S.  654.  661,  29  L.  Ed.  226;  Ward  v.  Cham- 
berlain, 2  Black  430,  17  L.  Ed.  319; 
Riggs  V.  Johnson  County,  6  Wall.  166, 
190,   18    L.   Ed.    768. 

"All  the  early  laws  on  this  subject  were 
carefully  and  most  ably  reviewed  by  this 
court,  in  Wayman  v.  Southard,  10  Wheat. 
1,  20.  6  L.  Ed.  25.S.  and  United  Statpc  Pqnk 
V.  Halstead,  10  Wheat.  51,  6  L.  Ed  264,  in 
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(b)  General  Construction  of  Process  Act.— The  words  "the  proceedings  on  the 
writs  of  execution  and  other  final  process,"  must,  from  their  very  import,  be 
construed  to  include  all  the  laws  which  regulate  the  rights,  duties  and  conduct  of 
officers  in  the  service  of  such  process,  according  to  its  exigency,  upon  the  per- 
son or  property  of  the  execution  debtor,  and  also  all  the  exemptions  from  arrest 
or  imprisonment  under  such  process  created  by  those  laws^^ 

(c)  Proceedings  Supplementary  to  or  in  Aid  of  Execution. — State  statutory 
remedies  supplementary  to  or  in  aid  of  execution  in  common-law  causes  are  ap- 
plicable to  judgments  rendered  in  the  federal  courts  of  that  state^^ 

(d)  Imprisonment  or  Exemption  from  Imprisonment  of  ludgment  Debtor. — 
The  act    of  congress   making  state  procedure    for    the    enforcement    of    judg- 


which  it  was  held,  that  the  proceedings 
in  the  courts  of  the  United  States  should 
be  the  same  as  they  were  in  the  several 
states  at  the  time  of  passing  the  acts  of 
congress,  subject  to  be  altered  by  the  cir- 
cuit courts,  or  regulations  of  the  supreme 
court."  McCracken  v.  Hayward,  2  How. 
608.  615,  11   L.  Ed.   397. 

The  power  of  congress,  under  the  con- 
stitution, as  well  as  that  of  the  courts  of 
the  United  States,  acting  under  its  au- 
thority, extends  to  the  adoption  of  the 
laws  of  the  several  states,  not  only  as  to 
the  nature  and  form  of  writs  of  execu- 
tion for  the  enforcement  of  judgments, 
but  also  as  to  all  proceedings  thereupon. 
Ex  parte  Boyd,  105  U.  S.  647,  652,  26  L. 
Ed.  1200;  Beers  v.  Haughton,  9  Pet.  329, 
9   L.   Ed.   145. 

Writs  of  execution  issuing  from  the 
courts  of  the  United  States,  in  virtue  of 
those  provisions,  are  not  controlled  or 
controllable,  in  their  general  operation  or 
effect,  by  any  collateral  regulations  which 
the  state  laws  have  imposed  upon  the 
state  courts,  to  govern  them  in  the  actual 
use,  suspension  or  superseding  of  them; 
such  regulations  and  restrictions  are  ex- 
clusively addressed  to  the  state  tribunals, 
and  have  no  efficacy  in  the  courts  of  the 
United  States,  unless  adopted  by  them. 
Boyle  V.  Zacharie,  6  Pet.  648,  8  L.  Ed.  532; 
Palmer  v.  Allen,  7  Cranch  550,  3  L.  Ed. 
436;  Wayman  v.  Southard,  10  Wheat.  1, 
6  L  Ed.  253;  United  States  Bank  v.  Hal- 
stead,  10  Wheat.  51,  6  L.  Ed.  264. 

The  meaning  of  that  section  is,  that  the 
remedies,  by  execution  or  otherwise,  on 
a  judgment  in  a  common-law  cause,  in  a 
circuit  court,  shall  be  the  same  as  were 
then  provided  by  the  laws  of  the  state  in 
respect  to  judgments  in  suits  of  a  like 
nature  or  class.  "Like  causes"  is  the  ex- 
pression. Canal,  etc..  Streets  R.  Co.  v. 
Hart,  114  U.  S.  654,  662,  29  L.  Ed.  226. 

The  modes  of  describing  executions 
prescribed  by  the  state  laws,  that  can  be 
executed  just  as  conveniently  and  prop- 
erly, by  the  federal  courts  and  judges,  as 
they  can  be  by  the  state  courts  or  judges, 
in  cases  where  the  execution  issues  from 
the  latter  courts,  have  been  adopted  by 
the  acts  of  congress,  as  incident  to  the 
remedy.  Duncan  v.  Darst,  1  How.  301, 
309.   11  L.  Ed.   139. 

The  act  of  congress  is  constitutional. — 
Ex   parte   Boyd,   105   U.   S.   647,  26   L.   Ed. 


1200;  United  States  v.  Knight,  14  Pet. 
301,  10  L.  Ed.  465. 

45.  General  cchstruction  of  process  act. 

— Beers  v.  Haughton,  9  Pet.  329,  331,  9 
L.  Ed.  145;  United  States  v.  Knight,  14 
Pet.  301,  316,  10  L.  Ed.  465;  Fink  v. 
O'Xeil,   106  U.   S.  272,  27   L.   Ed.   196. 

Forms  of  process,  mesne  and  final,  and 
the  modes  of  process  varied  in  essential 
particulars  from  the  principles  and  usages 
of  the  common  law,  and  in  many  cases 
they  were  different  in  the  different  states. 
Intention  of  congress,  in  passing  the  proc- 
ess acts,  was,  that  the  forms  of  writs 
and  executions,  and  the  modes  of  process, 
and  proceedings  in  common-law  suits,  in 
the  several  circuit  courts,  should  be  the 
same  as  they  were  at  that  time  in  the 
courts  of  the  respective  states.  Riggs  v. 
Johnson  County,  6  Wall.  166,  190,  18  L. 
Ed.   768. 

46.  Proceedings  in  aid  of  execution. — 
Ex  parte  Boyd,  105  U.  S.  647,  26 
L.  Ed.  1200;  Canal,  etc..  Streets  R.  Co, 
V.  Hart,  114  U.  S.  654,  661,  29  L.  Ed.  226. 
See,  also.  Mutual  Reserve,  etc.,  Ass'n  v. 
Phelps,   190  U.   S.   147,   159.  47   L.   Ed.  987. 

A  judgment  creditor  of  the  city  of  New 
Orleans,  may  proceed  under  article  246 
of  the  Code  of  Louisiana,  by  supplemental 
petition  and  interrogatories,  to  summon 
a  debtor  of  the  city  in  garnishment  pro- 
ceedings, and  obtain  judgment  compelling 
the  debtor  to  pay  the  judgment.  Canal, 
etc..  Streets  R.  Co.  v.  Hart,  114  U.  S.  654, 
29  L.  Ed.  226. 

"It  is  urged  that,  by  §  2  of  the  act  of 
the  legislature  of  Louisiana,  passed  March 
17,  1870,  Sess.  Laws  of  1870,  Extra  Ses- 
sion, Act  No.  5,  p.  10,  it  was  made  unlaw- 
ful to  issue  any  writ  of  execution  or  fieri 
facias,  from  any  of  the  courts  in  Louis- 
iana, against  the  city  of  New  Orleans,  to 
enforce  the  paj^ment  of  any  judgment  for 
money,  against  that  city.  But  we  are  of 
opinion  that  the  provisions  of  that  spe- 
cial act,  in  reference  to  judgments  against 
the  city  of  New  Orleans,  were  not  adopted 
bv  §  916."  Canal,  etc..  Streets  R.  Co.  v. 
Hart.    114    U.    S.    564,    661,    29    L.    Ed.    226. 

The  exception  made  by  the  statute  as  to 
the  city  of  New  Orleans  may  be  of  force 
as  to  suits  in  the  courts  of  the  state,  but 
it  is  not  an  exception  which  operates  pro- 
prio  vigore  in  the  circuit  court.  Canal, 
etc..  Streets  R.  Co.  v.  Hart,  114  U.  S.  654, 
661.  29  L.  Ed.  226. 
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ments  applicable  to  proceedings  in  the  federal  courts  adopted  the  state  practice 
as  to  the  impr'aonrri'  nt  of  judgment  debtors,  and  consequently  gives  imprisoned 
debtors  the  samx.  .ights  and  privileges  as  to  jail  limits  as  are  fixed  by  the  laws  of 
the  stated'''  And  state  laws  as  to  exemptions  of  a  party  from  arrest  and  im- 
prisonment are  binding  on  the  federal  courts."*^ 

(e)  Homestead  Exemption  Lazvs. — Homestead  exemption  laws  in  force  in  the 
states  at  the  time  of  the  enactment  by  congress  of  the  practice  conformity  act  are 
applicable  to  exempt  property  from  levy  on  executions  issued  from  the  United 
States  courts  as  well  as  those  issued  from  the  state  courts.'*'* 

(f)  Compclliihg  •Municipal  Corporation  to  Levy  Tax  to  Pay  Judgment. — Man- 
damus being,  in  the  supreme  court  of  the  state,  the  remedy  to  compel  a  municipal 
corporation  to  levy  a  tax  to  pay  a  judgment  of  which  a  creditor  has  no  means 
of  obtaining  payment,  a  party  having  a  judgment  in  a  circuit  court  is  entitled  to 
the  same  remedy  in  that  court. '^^ 

(g)  Forthcoming  Bonds. — Provisions  of  state  law  or  practice  as  to  forth- 
coming bonds  are  binding  on  the  federal  courts,  as  forthcoirring  bonds  are  to  be 
regarded  as  part  of  the  final  process.^^ 


47.  Imprisonment  for  debts — Rights  of 
imprisoned  debtor. — United  States  v. 
Knight,  14  Pet.  301,  10  L.  Ed.  46.5;  Ward 
V.  Chamberlain,  2  Black  430,  440,  17  L. 
Ed.    319. 

The  act  of  1828  gives  to  debtors  im- 
prisoned under  executions,  from  the 
courts  of  the  United  States,  at  the  suits 
of  the  United  States,  the  privilege  of  the 
jail  limits  in  the  several  states,  as  they 
were  fixed  by  the  laws  of  the  several 
states  at  the  date  of  that  act.  United 
States  V.  Knight,  14  Pet.  301,  317,  10  L. 
Ed.   465. 

48.  Exemption  from  arrest  and  impris- 
onment.— Beers  v.  Haughton,  9  Pet.  329, 
330,   9   L.    Ed.   145. 

49.  Exemption  laws. — Fink  v.  O'Neil, 
106  U.  S.  272,  279,  27  L.  Ed.  196;  Lana- 
han  V.  Sears,  102  U.  S.  318,  26  L.  Ed. 
180.  See,  generally,  the  title  HOME- 
STEAD   EXEMPTIONS. 

As  the  statute  of  Wisconsin,  exempting 
homesteads  from  levy  and  sale  upon  exe- 
cutions, was  in  force  at  the  time  the  aci 
of  congress  of  June  1,  1872,  c.  255,  took 
effect,  and  has  remained  so  continuously 
from  that  time,  it  also  follows  that  the 
exemption  has  thereby  become  a  law  of 
the  United  States  within  that  state,  and 
applies  to  executions  issued  upon  judg- 
ments in  civil  causes  recovered  in  their 
courts  in  their  own  name  and  behalf, 
equally  with  those  upon  judgments  ren- 
dered in  favor  of  private  parties.  Fink 
V.  O'Neil,  106  U.  S.  272,  379,  27  L.  Ed. 
196. 

"The  appellant  is  the  owner  of 
the  mortgage  in  this  case,  and  aware — 
so  states  his  counsel — that  he  could  not 
enforce  it  against  the  homestead  in  the 
state  courts,  as  there  mortgages  can  only 
be  enforced  by  a  decree  of  sale,  com- 
menced an  action  of  ejectment  for  the 
premises  in  the  circuit  court  of  the 
United  States,  contending  that  the  mort- 
gage passed  the  legal  title  as  against  the 
mortP'agors,  and  that,  as  its  owner,  he  hid 
a   right   to   recover   the   possession   of   the 


premises  for  default  in  the  payment  of 
the  notes  secured.  He  sought,  in  other 
words,  to  get  around  the  state  constitu- 
tion by  the  form  of  his  procedure  in  the 
federal  court.  We  do  not  think  that  its 
wise  and  beneficent  purpose  of  securing 
a  home  to  the  family  against  the  vicissi- 
tudes of  fortune  can  be  thus  easily  evaded. 
A  forced  dispossession  in  ejectment  is  as 
much  within  the  prohibition  as  a  forced 
sale  under  judicial  process.  We  think, 
therefore,  that  the  decree  in  the  suit,  en- 
joining the  action  of  ejectment,  was  prop- 
erly rendered  upon  the  undisputed  facts 
stated  in  the  complaint;  and  it  is  accord- 
ingly." Lanahan  v.  Sears,  102  U  S  318 
322,  26  L.  Ed.  180. 

Executions  on  judgments  in  favor  of 
United  States.— No  distinction  is  made, 
in  any  of  these  statutes  on  the  subject, 
between  executions  on  judgments  in  fa- 
vor of  private  parties  and  on  those  in 
favor  of  the  United  States.  And  as  there 
is  no  provision  as  to  the  effect  of  execu- 
tions at  all,  except  as  contained  in  this 
legislation,  it  follows  necessarily  that  the 
exemptions  from  levy  and  sale,  under  ex- 
ecutions of  one  class,  apply  equally 
to  all  including  those  on  judgments  recov- 
ered by  the  United  States.  Fink  v  O'Neil 
106   U.   S.  272.  279,  27   L.   Ed.   196. 

50.  Compelling  municipal  corporation  to 
levy  tax  to  pay  judgment.— United  States 
V.   Council   of  Keokuk,   6   Wall    514    18   I 
Ed.   933. 

An  injunction  by  a  state  court  against 
such  a  levy  is  inoperr.tive  against  a  man- 
damus from  the  federal  court  ordering  it, 
though  issuing  subsequently  to  the  injunc- 
tion. United  States  v.  Council  of  Keo- 
kuk, 6  Wall.  514,  18  L.  Ed.  933,  affirming 
Rigsrs  V.  Johnson  County,  6  Wall.  166  18 
L.   Ed.   768. 

51.  Forthcoming  bonds.— Amis  v.  Smith 
16  Pet.  303,  304.  10  L.  Ed.  973.  See  <^en- 
erally.  the  title  FORTHCOMING  'a"nD 
DELIVERY  BONDS. 

The  provisions  of  the  third  section  of 
the    act    of    congress    of    May    19th.    1828. 
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(h)  Sale  under  Execution. — A  sale  by  the  marshal,  not  conforming  to  the  state 
practice  as  to  the  mode  of  proceeding  in  levying  the  execution  and  making  the 
sale,  is  irregular  and  void,  and  a  deed  by  him  on  such  sale  conveys  no  title.^- 

(15)  Nezv  Trials — (a)  In  General. — As  to  new  trials  in  general,  see  ante, 
"Act  of  Congress  in  Relation  to  New  Trials,"  VII,  K,  3,  i,  (7). 

(b)  Nezv  Trials  in  Bjcctrncnt. — It  is  the  duty  of  the  federal  courts  to  follow 
the  practice  of  the  state  courts  with  respect  to  new  trials,  in  the  action  of  eject- 
ment, as  where  the  laws  of  the  state  allow  a  new  trial  without  showing  cause. ^-"^ 

(16)  Rez'ival  of  Suits  or  Actions. — See  the  title  Abate:me;nt,  Revival  and 
Survival,  vol.  1,  p.  45. 


adopted  the  forthcoming  bond  in  Mis- 
sissippi, as  a  part  of  the  final  process  of 
that  state,  at  the  time  of  the  passage  of 
the  act.  "A  final  process"  is  understood 
by  the  court  to  be  all  the  writs  of  execu- 
tion then  in  use  in  the  state  courts_  of 
Mississippi,  which  were  properly  applica- 
ble to  the  courts  of  the  United  States;  and 
the  phrase,  "the  proceedings  thereupon," 
are  understood  to  mean  the  exercise  of 
all  the  duties  of  the  ministerial  officers 
of  the  state,  prescribed  by  the  laws  of  the 
state,  for  the  purpose  of  obtaining  the 
fruits  of  judgments;  among  those  are  the 
provisions  of  the  laws  relating  to  forth- 
coming bonds,  which  must  be  regarded 
as  part  of  the  final  process.  Amis  v. 
Smith,   16   Pet.   303,   304,   10   L.   Ed.   973. 

The  proceeding  which  produced  the 
forthcoming  bond  was  purely  ministerial; 
the  judicial  mind  was  in  no  way  employed 
in  its  production.  It  does  not,  then,  pos- 
sess the  attributes  of  a  judgment;  and 
ought,  therefore,  to  be  treated  in  this 
court  as  final  process,  or,  at  least,  as  part 
of  the  final  process.  Amis  v.  Smith,  16 
Pet.   303,   304,   10   L.   Ed.   973. 

52.  Sale  under  execution. — Smith  v. 
Cockrill.  6  Wall.  756,  18  L.  Ed.  973;  Mon- 
cure  V.  Zunts,  11  Wall.  416,  20  L.  Ed.  181. 

Advertisement. — The  provisions  of  the 
code  of  procedure  of  Louisiana  concern- 
ing sales  of  real  estate  under  execution 
require  that  the  sale  shall  be  advertised 
in  a  newspaper  published  in  the  parish 
where  the  land  is  situated.  A  sale  of 
lands  in  such  cases,  under  execution  from 
the  federal  court  in  Louisiana,  should  be 
set  aside  in  a  proper  proceeding  for  that 
purpose,  when  it  has  not  been  advertised 
in  a  newspaper  of  the  parish,  and  when 
there  is  a  paper  published  in  such  parish. 
Moncure  v.  Zunts,  11  Wall.  416,  20  L.  Ed. 
181. 

The  seventh  section  of  the  act  of  con- 
gress of  March  2,  1867  (14  Stat,  at  Large 
466),  applies  only  to  such  advertisements 
as  may  be  published  in  behalf  of  the  gov- 
ernment, and  are  to  be  paid  for  out  of 
the  federal  treasury.  It  does  not  affect 
advertisements  for  sale  of  lands  under  ju- 
dicial process  in  suits  between  individ- 
uals. Moncure  v.  Zunts,  11  Wall.  416, 
20  L.  Ed.   181. 

Seizure  and  sale  of  debts  due  defend- 
ant.— Where  by  the  laws  of  a  state,  debts 
which    are    due    to    a    defendant,    against 


whom  an  execution  has  issued,  may  be 
seized  and  sold,  after  being  appraised  at 
their  cash  value,  and  if  two-thirds  of  such 
appraised  value  is  not  bid,  the  sheriff  may 
adjourn  the  sale  and  again  advertise  the 
property,  this  mode  of  proceeding  having 
been  adopted  by  a  rule  of  the  circuit  court 
of  the  United  States,  is  obligatory  upon 
the  marshals  of  the  federal  courts  within 
that  state.  Collier  v.  Stanbrough,  6  Plow. 
14,   12   L.   Ed.   324. 

53.  New  trials  in  ejectment. — Smale  v. 
Mitchell,  143  U.  S.  99,  105,  36  L.  Ed.  90; 
Equator  Co.  v.  Hall,  106  U.  S.  86,  27  L. 
Ed.  114;  Mansfield  v.  Excelsior  Ref.  Co., 
135  U.  S.  326,  328,  34  L.  Ed.  162;  Britton 
V.  Thornton,  112  U.  S.  526,  535,  28  L.  Ed. 
816;  Miles  v.  Caldwell,  2  Wall.  35,  17 
L.  Ed.  755;  Blanchard  v.  Brown,  3  Wall. 
245,  18  L.  Ed.  69;  Barber  v.  Pittsburg, 
etc.,  R.  Co.,  166  U.  S.  83,  99,  41  L.  Ed. 
925;  Capital  Traction  Co.  v.  Hof,  174  U. 
S.  1,  13,  43  L.  Ed.  873.  See,  generally, 
the  title  EJECTMENT.  See  ante,  "In 
Ejectment,"   VII,   J,    13,    c,    (28),    (e),    bb. 

"The  case  of  enforcing,  in  a  court  of  the 
United  States,  a  statute  of  a  state  giving 
one  new  trial,  as  of  right,  in  an  action 
of  ejectment,  is  quite  exceptional,  and 
such  a  statute  does  not  enlarge,  but  re- 
stricts, the  rules  of  the  common  law  as  to 
re-examining  facts  once  tried  by  a  jury; 
for  by  the  common  law  a  party  was  not 
concluded  by  a  single  verdict  and  judg- 
ment in  ejectment,  but  might  bring  as 
many  successive  ejectments  as  he  pleased, 
unless  restrained  by  a  court  of  equity 
after  repeated  verdicts  against  him.  Bac. 
Abr.  'Ejectment,'  I;  Equator  Co.  v.  Hall 
(1882),  106  U.  S.  86,  27  L.  Ed.  114;  Smsie 
V.  Mitchell  (1892),  143  U.  S.  99,  36  L.  Ed. 
90."  Capital  Traction  Co.  v.  Hof,  174  U. 
S.   1,  43   L.   Ed.  873. 

When  an  action  of  ejectment  is  tried 
in  a  circuit  court  of  the  United  States  ac- 
cording to  the  statutory  mode  of  proceed- 
ing, that  court  is  governed  by  the  pro- 
visions concerning  new  trials  as  it  is  by 
the  other  provisions  of  the  state  statute. 
There  is  no  reason  why  the  federal  cnu't 
should  disregard  one  of  the  rules  by  which 
the  state  legislature  has  guarded  the 
transfer  of  the  possession  and  title  to  real 
estate  within  its  jurisdiction.  Eouator 
Co.  V.  Hall,  106  U.  S.  86.  88,  27  L.  Ed.  114: 
Miles  V.  Caldwell,  2  Wall.  35,  17  L.  Ed 
755. 
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(17)  Securing  Right  of  Redemption  on  Foreclosure. — Where  a  statute  pro- 
vides that  the  right  to  redeem  within  a  certain  time  shall  be  secured  to  the  mort- 
gagor on  foreclosure,  the  particular  mode  in  which  the  money  is  paid  or  secured 
by  the  mortgagor  is  not  of  the  substance  of  the  rights  of  either  the  mortgagor  or 
the  purchaser,  but  belongs  to  the  domain  of  practice,  the  power  to  regulate  which, 
in  harmony  with  the  laws  of  the  United  States  and  the  rules  of  the  supreme 
court,  as  may  be  necessary  and  convenient  for  the  administration  of  justice,  is 
expressly  given  to  the  circuit  courts.^* 

(18)  Particular  Proceedings  or  Remedies — (a)  Attachment. — Circuit  courts 
of  the  United  States  are  not  governed  by  any  separate  attachment  law,  but  are 
required  to  administer  the  remedy  in  attachment  provided  in  the  laws  of  the  state 
in  which  the  courts  are  held.^^ 

(b)  Bail. — The  regulations  of  the  state  laws  as  to  bail  are  made  binding  on  the 
federal  courts  by  the  process  act.^^ 


54.  Securing  right  of  redemption  on 
foreclosure. — Connecticut  Mut.  Life  Ins. 
Co.  V.  Cushman,  108  U.  S.  51,  63,  27  L. 
Ed.  648;  Brine  v.  Insurance  Co.,  96  U. 
S.  627,  24  L.  Ed.  858;  Allis  v.  Insurance 
Co.,  97  U.  S.  144,  24  L.  Ed.  1008;  Metro- 
politan Bank  v.  Connecticut  Mut.  Ins.  Co., 
131  U.  S.,  appx.  clxii,  clxiii,  24  L.  Ed.  1011; 
United  States  Mortgage  Co.  v.  Sperry,  138 
U.  S.  313,  332,  34  L.  Ed.  969.  See,  gener- 
ally, the  title  MORTGAGES  AND 
DEEDS  OF  TRUST. 

Thus  the  circuit  court  may,  by  rule, 
prescribe  the  mode  of  redemption  and  the 
person  to  whom  the  money  is  to  be  paid. 
Connecticut  Mut.  Life  Ins.  Co.  v.  Cush- 
man, 108  U.  S.  51,  27  L.  Ed.  648. 

The  substantial  right  given  by  the  stat- 
ute to  the  purchaser  is  that  the  redemp- 
tion money  be  secured  to  him  before  the 
benefit  of  his  purchase  is  taken  away,  and 
the  substantial  right  given  to  the  party 
redeeming  is  that  the  redemption  become 
complete  and  effectual  upon  payment  by 
him  of  the  required  amount.  The  par- 
ticular mode  in  which  the  money  is  paid 
or  secured  by  the  latter  for  the  benefit 
of  the  former  is  not  of  the  substance  of 
the  rights  of  either.  The  mode  or  man- 
ner of  payment  belongs,  so  far  as  the 
federal  court  is  concerned,  to  the  domain 
of  practice,  the  power  to  regulate  which, 
in  harmony  with  the  laws  of  the  United 
Ftates  and  the  rules  of  this  court,  as  might 
be  necessary  and  convenient  for  the  ad- 
ministration of  justice,  is  expressly  given 
In'  statute  to  the  circuit  courts.  Rev. 
Stat.,  §  918;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Cushman,  108  U.  S.  51,  62,  27  L. 
Ed.  648. 

55.  Attachment. — Perez  v.  Fernandez, 
202  U.  S.  80,  98,  50  L.  Ed.  942  (holding 
the  attachment  laws  of  Porto  Rico  ap- 
plicable to  proceedings  in  attachment  in 
the  district  court  of  Porto  Rico) ;  Shepard 
V.  Adams.  168  U.  S.  618,  624,  42  L.  Ed. 
602.  See,  generally,  the  title  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2,  p. 
660. 

Section  915  of  the  Revised  Statutes  pro- 
vides that  in  common-law  cases  in  the 
circuit    and    district    courts    the    plaintiff 


shall  be  entitled  to  similar  remedies,  by 
attachment  or  other  process,  against  the 
property  of  the  defendant,  which  are  pro- 
vided by  the  laws  of  the  state  in  which 
such  court  is  held;  and  that  such  circuit 
or  district  courts  may,  from  time  to  time, 
by  general  rules,  adopt  such  state  laws  as 
may  be  in  force  in  the  states  where  they 
are  held  in  relation  to  attachment  and 
other  process.  Shepard  v.  Adams,  168  U. 
S.  618,  624,  42  L.  Ed.  602. 

56.  Bail.— Beers  v.  Haughton,  9  Pet.  329, 
330,  9  L.  Ed.  145.  See,  generally,  the  title 
BAIL  AND  RECOGNIZANCE,  vol.  2,  p. 
765. 

By  the  rules  of  the  circuit  court  ot 
Ohio,  adopted  as  early  as  January,  1808, 
the  liability  of  special  bail  was  provided 
for  and  limited;  and  it  was  declared,  that 
special  bail  may  surrender  their  principal, 
at  any  time  before  or  after  judgment 
against  the  principal,  provided  such  sur- 
render shall  be  before  a  return  of  a  scire 
facias  executed,  or  a  second  scire  facias 
returned  "nihil,"  against  the  bail;  and  this, 
in  fact  constituted  a  part  of  the  law  of 
Ohio,  at  the  time  the  present  recognizance 
was  given;  the  same  having  been  so  en- 
acted by  the  legislature.  This  act  of  the 
legislature  of  Ohio  was  in  force  at  the 
time  of  the  passage  of  the  act  of  con- 
gress of  the  19th  of  May,  1828,  regulating 
the  process  of  the  courts  of  the  United 
States,  in  new  states,  and  must,  therefore, 
be  deemed  a  part  of  the  "modes  of  pro- 
ceeding in  suits,"  and  to  have  been 
adopted  by  it.  so  that  the  surrender  of  the 
principal  within  the  time  thus  prescribed 
is  not  a  mere  matter  of  favor  of  the 
court,  but  is  strictly  a  matter  of  a  legal 
right.  Beers  v.  Haughton,  9  Pet.  329,  9 
L.   Ed.  145. 

The  rule  of  the  circuit  court  is  in  per- 
fect coincidence  with  the  state  laws  exist, 
ing  in  1828;  and  if  it  were  not,  the  cir- 
cuit court  had  authority,  bj'  the  very  pro- 
visions of  the  act  of  1820,  to  make  such 
a  rule,  as  a  regulation  of  the  proceedings 
upon  final  process,  so  as  to  conform  the 
same  to  those  laws  of  the  state  on  the 
same  subject.  Beers  v.  Haughton,  9  Pet. 
329,  331,  9   L.   Ed.  145;  Sturges  v.  Crowin- 
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(c)  Quieting  Title  to  Real  Estate. — The  state  method  of  procedure  to  quiet 
title  to  real  estate  is  applicable  to  proceeding  in  the  federal  courts  within  the 
state.^'^ 

(d)  Eminent  Domain  Proceedings. — The  federal  court  may  follow  the  meth- 
ods required  by  the  state  statutes  in  administering  the  local  law  for  the  condem- 
nation of  property,  so  far  as  required  to  meet  the  needs  of  justice. °s  Thus  local 
laws  as  to  the  mode  of  trial  or  assessment  of  damages  are  binding  on  the  federal 
courts,  if  they  do  not,  in  effect,  deprive  the  landowner  of  a  jury  trial.'^a 

(e)  Proceedings  against  Marshal  and  Sureties  for  Default. — Under  a  state 
statute  relating  to  sheriffs,  a  summary  process  against  a  marshal  may  be  re- 
sorted to,  in  order  to  enforce  the  payment  of  a  debt,  interest,  and  costs,  for  which 
he  is  liable  by  reason  of  default. '^^  But  the  courts  of  the  United  States  cannot  en- 
force the  payment  of  a  penalty   imposed  by  the  state  laws  in  addition  to  the 


shield,  4  Wheat.  122,  200,  4  L.  Ed.  529; 
Mason  v.  Haile,  12  Wheat.  370,  6  L.  Ed. 
660;  Wayman  v.  Southard,  10  Wheat.  1, 
6  L.  Ed.  253;  United  States  Bank  v.  Hal- 
stead,  10  Wheat.  51,  6  L.   Ed.  264. 

Under  the  authority  conferred  on  the 
courts  of  the  United  States  by  the  acts  of 
1789  and  1792  there  would  be  no  solid 
objection  to  the  decision  of  the  circuit 
court  of  Ohio,  in  this  case,  but  it  is  di- 
rectly within,  and  governed  by,  the  proc- 
ess act  of  the  19th  of  May,  1828.  Beers 
V.  Haughton,  9  Pet.  329,  330,  9  L.  Ed.  145. 

57.  Quieting  title  to  real  estate.— Arndt 
V.  Griggs,  134  U.  S.  316.  33  L.  Ed.  918; 
Holland  v.  Challen,  110  U.  S.  15,  28  L.  Ed. 
52;  Clark  v.  Smith,  13  Pet.  195,  10  L.  Ed. 
123.  See,  also,  Dick  v.  Foraker,  155  U.  S. 
404,  39  L.   Ed.  201. 

A  state  statute  providing  for  quieting 
title  to  real  estate,  as  against  nonresidents, 
by  service  by  publication,  is  applicable  to 
such  proceedings  in  the  federal  courts. 
Arndt  v.  Griggs,  134  U.  S.  316,  33  L.  Ed. 
918. 

"Whilst  it  is  true  that  alterations  in 
the  jurisdiction  of  the  state  courts  cannot 
affect  the  equitable  jurisdiction  of  the 
circuit  courts  of  the  United  States,  so 
long  as  the  equitable  rights  themselves 
remain,  yet  an  enlargement  of  equitable 
rights  may  be  administered  by  the  circuit 
courts  as  well  as  by  the  courts  of  the 
state."  Case  of  Broderick's  Will^  21  Wall. 
503,  520,  22  L.  Ed.  599,  quoted  in  Holland 
V.  Challen,  110  U.  S.  15,  27,  28  L.  Ed.  52. 
See  the  title  EQUITY. 

58.  Eminent  domain  proceedings. — 
Madisonville  Traction  Co.  r.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  49  L.  Ed.  462; 
Perez  v.  Fernandez.  202  U.  S.  80,  98,  50 
L.  Ed.  942;  Chappell  v.  United  States,  160 
U.  S.  499,  513,  40  L.  Ed.  510.  See.  gen- 
erally, the  title  EMINENT  DOMAIN. 

59.  Local  laws  as  to  mode  of  trial — 
IMadisonville  Traction  Co.  r.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  49  L.  Ed.  462; 
Perez  v.  Fernandez,  202  U.  S.  80.  98,  50 
L.  Ed.  942;  Chappell  v.  United  States,  160 
U.  S.  499,  512,  40  L.  Ed.  510. 

The  general  rule,  as  expressed  in  the 
Revised  Statutes  of  the  United  States,  is 


that  the  trial  of  issues  of  fact  in  actions 
at  law,  both  in  the  district  court  and  in 
the  circuit  court,  "shall  be  by  jury,"  by 
which  is  evidently  meant  a  trial  by  an 
ordinary  jury  at  the  bar  of  the  court. 
Rev.  Stat.,  §§  566,  648.  Congress  has  not 
itself  provided,  any  peculiar  mode  of  trial 
in  proceedings  for  the  condemnation  of 
lands  for  public  uses.  The  direction  in 
the  act  of  1888,  c.  728,  §  2,  that  such  pro- 
ceedings shall  conform,  "as  near  as  may 
be,"  to  those  "in  the  courts  of  record  of 
the  state,"  is  not  to  be  construed  as  creat- 
ing an  exception  to  the  general  rule  oi 
trial  by  an  ordinary  jury  in  a  court  of 
record,  and  as  requiring,  by  way  either 
of  preliminary,  or  of  substitute,  a  trial  by 
a  different  jurj-,  not  in  a  court  of  record, 
nor  in  the  presence  of  any  judge.  Such 
a  construction  would  unnecessarily  and 
unwisely  encumber  the  administration  of 
justice  in  the  courts  of  the  United  States. 
Chappell  -v.  United  States,  160  U.  S.  499, 
513,   40   L.   Ed.   510. 

An  objection  that  under  the  state  law 
the  jury  which  returned  the  inquisition  was 
but  a  body  of  assessors  of  damages,  in 
the  nature  of  a  special  jury  of  inquest,  or 
board  of  commissioners,  and  that  the  land- 
owner was  entitled  to  have  the  whole 
case  tried  by  an  ordinary  jury,  is 
without  merit.  Chappell  v.  United  States, 
160  U.   S.  499,   512,   40   L.   Ed.   510. 

Local  law  as  to  assessment  of  damages 
by  appraisers  binding  on  federal  courts. — 
]\Iadisonville  Traction  Co.  z\  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  49  L.  Ed.  462. 
See,  also,  Perez  v.  Fernandez,  202  U.  S. 
80,  98,  50  L.  Ed.  942. 

60.  Right  to  resort  to  summary  rc^nedy 
provided  by  state  laws  relating  to  sheriffs. 
— Gwin  r.  Breedlove,  2  How.  29,  11  L.  Ed. 
167;  Gwin  v.  Barton,  6  How.  7,  12  L.  Ed. 
321.  See,  generally,  the  title  UNITED 
STATES  MARSHALS. 

A  marshal  himself  is  always  liable  to 
an  attachment,  under  which  he  could  be 
compelled  to  bring  the  money  into  court, 
and  by  the  process  act  of  congress,  of 
May,  1828,  is  also  liable,  in  Alississippi, 
to  have  a  judgment  entered  against  him- 
self by  motion.  Gwin  v.  Breedlove,  2 
How.   29,    11    L.    Ed.    167. 
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money  due  on  the  execution,^ i  and  a  marshal  and  his  sureties  cannot  be  proceeded 
against,  jointly  in  a  summary  war  provided  by  state  statute,  but  they  must  be 
sued  as  directly  by  the  act  of  congress.^2 

(19)  In  Criminal  Cases. — In  criminal  prosecutions  for  alleged  offenses  against 
a  state,  in  which  arises  a  defense  under  the  laws  of  the  United  States,  a  federal 
court  having  cognizance  of  the  case  on  removal  should  try  it  according  to  its 
own  forms  of  proceeding.^^ 

k.  Binding  Effect  of  State  Decisions  Construing  Practice  Acts. — See  ante, 
"Construction  of  State  Practice  Acts,"  VII,  J,  13,  c,   (37),   (b). 

4.  Power  to  Alter  or  Change  Practice. — Alterations  can  only  be  made  by 
congress,  or  by  the  federal  courts,  acting  under  the  authority  of  an  act  of  con- 
gress.^^ 

VIII.    State  Courts. 

A.  Whether  Inferior  Courts. — The  state  courts  are  not,  in  any  sense  of  the 
word,  inferior  courts,  except  in  the  particular  cases  in  which  an  appeal  lies  from 
their  judgment  to  the  supreme  court  of  the  United  States.^^ 

B.  Jurisdiction  and  Powers — 1.  Power  of  Congress  to  Confer  Juris- 
diction.— No  part  of  the  judicial  power  conferred  on  the  United  States  by  the 
constitution  can  be  vested  in  the  courts  of  the  state  by  congress.^^ 

2.  Nature  and  Extent — a.  Courts  of  General  Civil  Jurisdiction. — Subject 
to  certain  limitations  as  to  the  amount  in  controversy,  the  states  have,  as  a  gen- 
eral rule,  invested  their  courts  of  original  jurisdiction  with  general  jurisdiction 
in  all  civil  cases,^"  and  it  is  within  the  jurisdiction  of  these  courts,  rather  than  the 


61.  Right  to  enforce  penalty  provided 
by  state  laws. — Gwin  v.  Barton,  6  How.  7, 
12  L.  Ed.  321.  See,  also,  Gwin  v.  Breed- 
love,  2  How.  29,  11  L.  Ed.  167.  See,  gen- 
erally, the  titles  CONFLICT  OF  LAWS, 
vol.  3,  p.  1020.  PENALTIES  AND  FOR- 
FEITURES. 

62.  Right  to  sue  marshal  and  sureties 
jointly. — Gwin    v.    Breedlove,    2    How.    29, 

11  L.  Ed.   167;  Gwin  v.  Barton,  6  How.  7, 

12  L.  Ed.  321.  See,  generally,  the  titles 
PRINCIPAL  AND  SURETY;  UNITED 
STATES  MARSHALS. 

63.  Form  of  proceedings  in  criminal 
cases. — Tennessee  v.  Davis,  100  U.  S.  257, 
25    L.    Ed.    648. 

Where  a  prosecution  for  murder  against 
the  collector  of  internal  revenue  is  re- 
moved to  the  federal  court,  that  court 
tries  the  case  according  to  its  own  forms 
of  proceeding.  Tennessee  v.  Davis,  100 
U.   S.  257,  25  L.   Ed.  648. 

As  to  juries  in  criminal  cases,  see  ante, 
"Juries,"  VII,  K,  3,  j,   (9). 

As  to  evidence  in  criminal  cases,  see 
post,  "Evidence,"  VII,  J,  13,  c,   (21). 

64.  Power  to  alter  practice. — Riggs  v. 
Johnson  County,  6  Wall.  166,  190,  18  L. 
Ed.  768. 

65.  Whether  inferior  courts. — Ex  parte 
Bollman,  4  Cranch  75,  97,  2  L.  Ed.  554 
(where  it  was  said  that  they  emanate 
from  a  different  authority  and  are 
creatures   of  a   distinct   government). 

66.  Power  of  congress. — Robertson  v. 
Baldwin,  165  U.  S.  275,  278,  41  L.  Ed.  715; 
Martin  v.  Hunter,  1  Wheat.  304,  330,  4 
L.  Ed.  97;  Houston  v.  Moore,  5  Wheat. 
1,  27,  5  L.  Ed.  19.  See,  also.  Burgess  v. 
Gray,  16  How.  48,  62,  14  L.  Ed.  839.     See, 


generally,   the  title   CONSTITUTIONAL 
LAW,  ante,  p.   1. 

It  has  been  held  that  the  power  to 
arrest  and  imprison  deserting  seamen  is 
not  judicial  power  within  the  meaning  of 
the  constitution  and  may  lawfully  be  con- 
ferred on  state  officers  or  courts  by  con- 
gress. Robertson  v.  Baldwin,  165  U.  S. 
275.  278,  41  L.  Ed.  715.  See  the  title 
SEAMEN. 

67.  Nature  and  extent  of  jurisdiction  in 
civil  cases.— Dow  z\  Johnson.  100  U  S. 
158,  182,  25  L.  Ed.  632;  Fourniquet  v.  Per- 
kms,    7    How.   160,    12    L.    Ed.   650. 

Where  a  statute  extends  jurisdiction  to 
all  civil  causes  where  the  amount  in  dis- 
pute exceeds  fifty  dollars,  its  legal  im- 
port is  to  render  those  tribunals  courts  of 
general  jurisdiction  in  all  civil  causes  not 
embraced  within  the  exception.  Fourni- 
quet V.  Perkins,  7  How.  160,  169,  12  L 
Ed.  650. 

In  Louisiana,  the  district  courts  are 
courts  of  general  civil  jurisdiction.  Four- 
niquet V.  Perkins,  7  How.  160,  12  L.  Ed. 
630;  Dow  v.  Johnson,  100  U.  S.  158  182 
2.5  L.  Ed.  632,  citing  White  v.  Cannon,  6 
Wall.  443,  450,  18  L.  Ed.  923. 

The  parish  courts  in  Louisiana  have 
jurisdiction  of  a  suit  by  a  wife  against  her 
husband  for  a  separation  of  property 
Carite  v.  Trotot,  105  U.  S.  751,  764,  26  L 
Ed.  1223.  See  the  title  HUSBAND  AND 
WIFE. 

In  Wisconsin,  by  statute,  the  jurisdic- 
tion of  the  circuit  court  in  matters  of 
partition,  extends  to  the  ascertainment  and 
determination  of  the  rights  of  the  parties 
in  matters  of  partition,  and  its  decree  is 
final  and  efifectual  for  their  adjustment. 
That  court  is  also  clothed  with  power,  at 
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probate  courts,  to  entertain  suits  involving  the  exercise  of  general  law  or  chan- 
cery powers. ^^ 

b.  Probate  Courts. — As  a  general  rule,  the  probate  courts  of  the  states  are 
vested  with  jurisdiction  over  all  matters  pertaining  to  the  estates  of  decedents, 
but,  of  course,  their  jurisdiction  is  not  the  same  in  all  of  the  states."'*    The  pro- 


the  suit  of  a  person  having  a  legal  title 
and  possession,  to  call  any  claimant  be- 
fore it,  to  quiet  a  disputed  title.  Rev. 
Stat.  Wis.  573,  §  20;  417,  §  34.  Parker  v. 
Kane,  22  How.  1,  16,  16  L.  Ed.  286. 

In  Kentucky,  the  district  courts  had 
jurisdiction  of  suits  to  foreclose  mort- 
gages of  realty  by  virtue  of  the  act  of 
December  19,  1795.  Appelgate  v.  Lexing- 
ton, etc.,  Alin.  Co.,  117  U.  S.  255,  256,  29 
L.    Ed.    892. 

Rights  claimed  under  treaty  with  foreign 
nation. — Equitable  or  inchoate  title  claimed 
under  treaty  with  France  cannot  be  passed 
upon  by  the  state  courts,  where  under  the 
treaty  no  inchoate  and  imperfect  title  de- 
rived from  the  French  or  Spanish  authori- 
ties can  be  maintained  in  a  court  of  jus- 
tice, unless  jurisdiction  to  try  and  decide 
it  had  first  been  conferred  by  act  of  con- 
gress. Burgess  v.  Gray,  16  How.  48,  62, 
14  L.  Ed.  839. 

68.  Suits  involving  general  chancery 
powers. — Gaines  v.  Chew,  2  How.  619,  11 
L.  Ed.  402. 

Where  the  heir  at  law  assails  the  valid- 
ity of  the  will,  by  bringing  his  action 
against  the  devisee  or  legatee  who  sets 
up  the  will  as  his  title,  the  district  courts 
of  Louisiana  are  the  proper  tribunals, 
and  the  powers  of  a  court  of  chancery 
are  necessary,  in  order  to  discover  frauds 
which  are  within  the  knowledge  of  th« 
defendants.  Gaines  v.  Chew,  2  How.  619, 
11   L.  Ed.   402. 

Hence,  where  a  petition  was  filed  in  the 
court  of  probate  against  an  administrator, 
praying  that  he  might  account  and  also 
be  held  liable  for  maladministration  and 
spoliation,  it  was  proper  to  transfer  the 
case  for  trial  to  the  district  court.  Four- 
niquet  v.  Perkins,  7  How.  160,  12  L.  Ed. 
650. 

69.  Probate  courts. — See,  generally,  the 
title  WILLS. 

In  South  Carolina,  the  ordinary  is  the 
court  in  which  wills  are  proved,  and  in 
which  letters  testamentary  and  letters  of 
administration  are  granted.  It  judges 
whether  the  applicant  is  entitled  to  ad- 
ministration or  not  and  rejects  or  admits 
the  claim,  according  to  law.  Griffith  v. 
Frasier,  8  Cranch  1,  22,  3  L.  Ed.  471. 

In  Maryland,  the  orphans'  court  was 
held  to  have  no  jurisdiction  of  the  ques- 
tion of  manumission  of  slaves.  Fenwick 
Z'.  Chapman,  9   Pet.  461,  9  L.   Ed.  193. 

The  orphans'  court,  by  the  testamentary 
laws  of  Maryland,  has  a  general  power  to 
administer  justice  in  all  matters  relative 
to  the  affairs  of  deceased  persons,  ac- 
cording  to    law.      The    commission   to   be 


allowed  to  an  executor  or  administrator, 
is  submitted  to  the  discretion  of  the  court, 
and  is  not  to  be  under  five  per  cent.,  nor 
exceeding  ten  per  cent.,  on  the  amount  of 
the  inventory.  Nicholls  v.  Hodges,  1  Pet. 
562,  7  L.  Ed.  263. 

The  powers  of  the  orphans'  court  of 
Alexandria  are  made,  by  act  of  congress, 
identical  with  the  powers  of  an  orphans' 
court,  under  the  laws  of  Maryland;  it  is  a 
court  of  limited  jurisdiction,  and  is  au- 
thorized to  revoke  letters  testamentary  in 
two  cases — a  failure  to  return  an  inven- 
tory, or  to  account.  The  proceedings 
against  L  were  not  founded  upon  either 
of  these  omissions;  the  appropriate  rem- 
edy, on  the  failure  of  the  executor  to 
give  counter  security,  is  to  take  the  estate 
out  of  his  hands,  and  to  place  it  in  the 
hands  of  his  sureties.  Yeaton  v.  Lynn,  5 
Pet.  224,  8  L.  Ed.  105. 

In  Louisiana,  the  parish  courts  are 
vested  with  original  and  exclusive  juris- 
diction over  the  administration  of  vacant 
and  intestate  successions.  Simmons  v. 
Saul,  138  U.  S.  439,  450,  34  L.  Ed.  1054. 

The  jurisdiction  of  courts  of  probate  in 
Louisiana  is  confined  to  cases  which  seek 
an  account  and  settlement  of  effects  pre- 
sumed to  be  held  by  the  representative  of 
a  succession.  It  has  not  jurisdiction  over 
cases  of  alleged  fraud  or  waste,  or  em- 
bezzlement of  the  estate.  Fourniquet  v. 
Perkins,  7  How.   160,  12  L.  Ed.  650. 

Under  the  Louisiana  law.  the  court  of 
probate  has  exclusive  jurisdiction  in  the 
proof*of  wills;  which  includes  those  dis- 
posing of  real  as  well  as  personal  estate. 
Gaines  v.  Chew,  2  How.  619,  11  L.  Ed. 
402. 

The  parish  court  of  New  Orleans  has 
e.xclusive  jurisdiction  over  property  ceded 
by  insolvents  and  the  courts  of  the  United 
States  have  no  jurisdiction  over  such  in- 
solvencies. Adams  v.  Preston,  22  How. 
473,    16    L.    Ed.    273. 

The  general  principles  of  probate  juris- 
diction and  practice,  as  settled  by  a  long 
series  of  decisions  in  the  state  courts 
and  in  the  courts  of  the  United  States,  are 
applicable  to  the  powers  and  proceedings 
of  the  parish  courts  of  Louisiana,  and  have 
been  recognized  and  enforced  by  the  su- 
preme court  of  that  state.  Simmons  v. 
Saul,  138  U.  S.  439,  450,  34  L.  Ed.  1054. 

In  Iowa,  the  circuit  courts  have  orig- 
inal exclusive  jurisdiction  of  the  settle- 
ment of  estates  of  deceased  persons  and 
no  other  court  has  jurisdiction  to  allow 
or  disallow  a  claim  against  a  decedent's 
estate.  Clark  v.  Bever,  139  U.  S.  96,  102. 
35   L.   Ed.  88. 
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bate  court  possesses  power  to  appoint  administrators^''  or  guardiansj^  and  may 
be  given  power  to  make  partition  among  a  decedent's  heirs  J  2 
c.    County  Courts. — See  the  title  Counties,  ante,  p.  825. 

C.  Transfer  between  Courts. — State  statutes  sometimes  provide  for  the 
transfer  of  causes  pending  in  one  court  to  another  court  of  the  state  upon  the  hap- 
pening of  certain  contingencies.  Thus  in  Missouri  the  supreme  court  consists  of 
two  divisions,  which  sit  as  separate  courts,  but  causes  in  which  a  federal  question 
arises  may,  on  application  of  the  losing  party,  be  transferred  to  the  full  court  for 
decision.'^3  And,  in  Pennsylvania,  under  an  early  statute,  causes  could  be  removed 
from  the  court  of  common  pleas  to  the  circuit  and  supreme  courts.'^* 

D.  Terms  and  Sessions. — By  an  early  Pennsylvania  statute  special  courts 
could  be  granted  for  the  benefit  of  parties  about  to  leave  the  state.'^^ 

E.  Administration   of   Federal   Law  by   State   Courts. — Whenever   the 


70.  Appointment     of     administrators.^- 

McArthur  v.  Scott,  113  U.  S.  340,  399,  28 
L.  Ed.  1015;  Griffith  v.  Frasier,  8  Cranch 
1,  9,  3  L.  Ed.  471.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS. 

71.  Appointment  of  guardians. — Guard- 
ians may  be  appointed  by  a  probate 
court,  under  a  state  statute,  though  the 
state  constitution  prohibits  giving  further 
chancery  power  to  courts  other  than  su- 
preme court.  The  power  of  appointing 
a  guardian  is  not  a  chancery  power.  Hoyt 
V.  Sprague,  103  U.  S.  613,  632,  26  L.  Ed. 
585.  See,  generally,  the  title  GUARDIAN 
AND  WARD. 

72.  Power  to  make  partition  among 
heirs.— Robinson  v.  Fair,  128  U.  S.  53,  84, 
32    L.   Ed.   415. 

After  the  final  settlement  of  the  ac- 
counts of  a  personal  representative,  and 
after  a  decree  of  distribution,  defining  the 
undivided  interests  of  heirs  in  real  es- 
tate in  the  hands  of  such  representative 
— neither  the  title  of  the  decedent  nor  the 
fact  of  heirship  being  disputed — the  par- 
tition of  such  estate  among  the  heirs,  so 
as  to  invest  them,  separately,  with  the 
exclusive  possession  and  ownership,  as 
against  co-heirs,  of  distinct  parcels  of 
such  realty,  is  a  subject  matter  which 
may  be  committed  to  probate  courts  ac- 
cording to  the  jurisdiction  usually  per- 
taining to  those  tribunals.  Robinson  v. 
Fair,  128  U.  S.  53,  84,  32  L.  Ed.  415. 

In  California  the  probate  courts  may 
make  partition  among  heirs.  Robinson 
V.   Fair,  128   U.   S.  53,  32  L.   Ed.  415. 

The  jurisdiction  may  be  invoked  in  a 
suit  by  the  administrator,  who  is  also  an 
heir,  the  suit  being  brought  for  settle- 
ment of  his  accounts  and  for  partition. 
Robinson  v.  Fair,  128  U.  S.  53,  87,  32  L. 
Ed.   415. 

73.  Missouri  rule  as  transfer  of  causes 
involving  federal  questions. — "The  amend- 
ment to  the  constitution  of  the  state  of 
Missouri  provided  for  the  separation  of 
the  supreme  court  into  two  divisions  for 
the  transaction  of  business,  and  that  when 
a  federal  question  was  involved,  the  cause, 
on  the  application  of  the  losing  party, 
should  be  transferred  to  the  full  court  for 
decision.  Doubtless,  the  particular  division 
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would  direct,  of  its  own  motion,  the  trans- 
fer of  cases  involving  a  federal  question 
without  a  hearing  in  the  first  instance,  as 
was  also  allowed  by  the  amendment,  but 
to  justify  transfer,  whether  before  or  after 
judgment,  the  question  must  be  involved 
in  the  sense  of  arising  for  decision."  Dun- 
can V.  Missouri,  152  U.  S.  377,  380,  38  L. 
Ed.  485. 

74.  Early  Pennsylvania  rule  as  to  trans- 
fer from  common  pleas. — Lyle  7;.  Baker, 
4   Dall.   433,   1   L.   Ed.  897. 

The  Pennsylvania  act  of  Feb.  24,  1806, 
provided  "that  no  action  shall  be  removed 
from  any  of  the  courts  of  common  pleas 
to  the  supreme  or  circuit  courts  by  con- 
sent or  otherwise  unless  the  same  be  re- 
moved on  or  before  the  first  day  of  the 
next  term,  after  the  said  action  shall  have 
been  commenced."  Held,  that  an  action 
might  be  removed  to  the  supreme  court  at 
any  time  before  or  on  the  first  day  of  the 
term  succeeding  that  to  which  the  orig- 
inal writ  is  returned.  Lyle  v.  Baker,  4 
Dall.  433,  1   L.   Ed.   807. 

75.  Special  courts  for  parties  about  to 
leave  state. — A  special  court  was  allow- 
able to  everybody,  whether  an  inhabitant 
or  a  foreigner,  who  was  about  to  leave 
the  state.  Williams  v.  Geheogan,  1  Dall. 
267,    1    L.    Ed.    131. 

But  not  where  there  would  be  difificulty 
in  obtaining  evidence  on  short  notice. 
Williams  v.  Geheogan,  1  Dall.  267,  1  L. 
Ed.  131. 

A  special  court  was  not  allowable  where 
the  plaintiff  had  assigned  his  interest  to 
the  other,  and  the  latter  is  about  to  leave 
the  country,  since  by  thus  assigning  the 
interest  in  an  action  to  a  going  foreigner, 
a  special  court  might  always  be  in  reach 
to  the  prejudice  of  others.  Kunckel  v. 
Baker,  1  Dall.  169,  1  L.  Ed.  85. 

The  defendant  was  held  entitled  to  a 
special  court  although  he  had  a  partner 
who  could  remain,  during  the  usual  course 
of  proceedings,  to  defend  the  cause,  and 
who  did  not  join  in  the  application.  Ex 
parte  Holker,  2  Dall.  Ill,  1  L.  Ed.  311. 

A  special  court  could  not  be  granted 
the  plaintiff  before  the  return  of  the  writ, 
where  the  defendant  had  not  appeared. 
McCarty  v.  Nixon,  1  Dall.  77,  1  L.  Ed.  44. 
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question,  in  anv  court,  state  or  federal,  is.  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed,  that  question  must  be  resolved  by 
laws  of  the  United  States.'^  So  in  an  action  in  a  state  court  on  an  injunction 
bond  given  in  a  federal  court,  the  rule  of  the  federal  courts  as  to  allowance  of 
attorneys'  fees  is  controlling."' 

F.  Adoption  of  Federal  Procedure  by  State  Courts. — A  state  may  pre- 
scribe the  procedure  in  the  federal  courts  as  the  rule  of  practice  in  its  own  tribu- 
nals.'s 

IX.    Territorial  Courts. 

A.  Whether  Courts  of  United  States. — Courts  of  the  territories,  though 
possessing  a  jurisdiction  similar  to  that  of  the  United  States  courts,  are  not  courts 
of  the  United  States.'^    Thus  territorial  courts  are  not  embraced  within  an  act 


76.  Passage  of  title  to  public  lands 
governed  by  federal  law. — Wilcox  v.  Mc- 
Connel.  13  Pet.  498,  10  L.  Ed.  264;  Irvine 
V.  Marshall,  20  How.  558,  567,  15  L.  Ed. 
9»4.  See.  also,  Gibson  v.  Chouteau,  13 
Wall.  92,  104,  20  L.  Ed.  534;  Bockfinger 
V.  Foster,  190  U.  S.  116,  125,  47  L.  Ed. 
975;  Kean  v.  Calumet,  etc.,  Imp.  Co.,  190 
U.  S.  452.  485,  47  L.  Ed.  1134.  See  the 
title  PUBLIC  LANDS. 

77.  Action  on  injunction  bond  given  in 
federal  court. — Tullock  v.  Mulvane,  184 
U.  S  497,  514,  46  L.  Ed.  657;  ^Missouri, 
etc.,  R.  Co.  V.  Elliott,  184  U.  S.  530,  539, 
46  L.  Ed.  673;  Cox  v.  United  States,  6 
Pet.  172,  8  L.  Ed.  359;  Duncan  v.  United 
States,  7  Pet.  435,  8  L.  Ed.  739;  Bein  v. 
Heath,  12  How.  168,  13  L.  Ed.  939.  See, 
generally,  the  title  INJUNCTIONS. 

78.  Adoption  of  federal  procedure  by 
state  courts — Miller  v.  Swann,  150  U.  S. 
132,  137,  37  L.  Ed.   1028. 

79.  Territorial  courts  not  courts  of 
United  States. — McAllister  v.  United 
States,  141  U.  S.  174,  35  L.  Ed.  693;  Par- 
sons V.  United  States,  167  U.  S.  324,  337, 
42  L.  Ed.  185;  Hornbuckle  v.  Toombs,  18 
Wall.  648,  655,  21  L.  Ed.  966;  Reynolds  v. 
United  States,  98  U  S.  145,  154,  25  L.  Ed. 
244;  Benner  v.  Porter,  9  How.  235,  242, 
13  L.  Ed.  119;  American  Ins.  Co.  v.  Canter, 
1  Pet.  511,  7  L.  Ed.  243;  Page  v.  Burn- 
stine,  102  U  S.  664,  668,  26  L.  Ed.  268; 
Good  V.  Martin,  95  U.  S.  90,  24  L.  Ed. 
341;  United  States  v.  Coe,  155  U.  S.  76.  85, 
39  L.  Ed.  76;  Clinton  v.  Englebrecht,  13 
Wall.  434,  20  L.  Ed.  659;  United  States  v. 
McMillan.  165  U.  S.  504,  510,  41  L.  Ed. 
805;  Steamer  Coquitlam  v.  United  States, 
163  U.   S.  346,  351,  41   L.   Ed.   184. 

Territorial  courts  are  but  legislative 
courts  of  the  territory,  created  in  virtue 
of  the  clause  which  authorizes  congress 
to  make  all  needful  rules  and  regulations 
respecting  the  territories  belonging  to  the 
United  States.  Clinton  v.  Englebrecht.  13 
Wall  434,  20  L.  Ed.  659;  American  Ins. 
Co  V.  Canter,  1  Pet.  511.  7  L.  Ed.  243; 
United  States  "'.  Coe,  155  U  S.  76,  85,  39 
L    Ed.  76. 

The  judges  of  the  supreme  court  of  the 
territorj'  are  appointed  bj^  the  president 
under  the  act  of  congress,  but  this  does 
not   make   the   courts   they   are   authorized 


to  hold  courts  of  the  United  States.  Clin- 
ton c'.  Englebrecht,  13  Wall.  434,  447,  20 
L.   Ed.   659. 

"By  §  1910  of  the  Revised  Statutes  the 
district  courts  of  the  territory  have  the 
same  jurisdiction  in  all  cases  arising  un- 
der the  constitution  and  laws  of  the  United 
States  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States;  but 
this  does  not  make  them  circuit  and  dis- 
trict courts  of  the  United  States.  We 
have  often  so  decided.  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  7  L.  Ed.  243;  Bennei 
V.  Porter,  9  How.  235,  13  L.  Ed.  119; 
Clinton  v.  Englebrecht,  13  Wall.  434,  20 
L.  Ed.  659.  They  are  courts  of  the  ter- 
ritories, invested  for  some  purposes  with 
the  powers  of  the  courts  of  the  United 
States."  Reynolds  v.  United  States,  9S 
U.    S.    145,   154,   25    L.    Ed.   244. 

There  is  no  supreme  court  of  the  United 
States,  nor  is  there  anj^  district  court  of 
the  United  States,  in  the  sense  of  the 
constitution,  in  the  territorj'  of  Utah.  The 
judges  are  not  appointed  for  the  same 
terms,  nor  is  the  jurisdiction  which  they 
exercise  part  of  the  judicial  power  con- 
ferred by  the  constitution  or  the  general 
government.  The  courts  are  the  legisla- 
tive courts  of  the  territory,  created  in 
virtue  of  the  clause  which  authorizes  con- 
gress to  make  all  needful  rules  and  regu- 
lations respecting  the  territories  belong- 
ing to  the  United  States.  Clinton  v.  En- 
glebrecht, 13  Wall.  434,  447,  20  L.  Ed. 
659;  American  Ins.  Co.  v.  Canter,  1  Pet. 
511,  545,  7  L.  Ed.  243. 

The  courts  created  for  the  territory  of 
Oklahoma  are  clearly  dual  in  their  nature. 
They  sit  as  territorial  courts  to  admin- 
ister the  laws  of  the  territory  and  as 
courts  of  the  United  States  to  administer 
the  laws  of  the  United  States.  United 
States  V.  Pridgeon,  153  U.  S.  48,  58,  38  L. 
Ed.  631;  Ex  parte  Crow  Dog,  109  U.  S. 
556.  27  L.  Ed.  1030;  Gon-Shay-ee,  Peti- 
tioner.  130  v.   S.   343,   32    L.   Ed.   973. 

The  court  established  in  the  Indian  Ter- 
ritory by  the  act  of  March  1.  1889,  al- 
though it  is  a  court  of  the  United  States, 
is  not  a  district  or  circuit  court  of  the 
United  States.  In  re  Mills.  135  U.  S.  263, 
268.  34  L.  Ed.  107;  Brown  v.  United 
States,  171  U  S.  631.  637,  43  L.  Ed.  312. 
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of  congress  relating  to  courts  of  the  United  States, ^*^  nor  are  they  courts  in  which 
the  judicial  power  conferred  by  the  constitution  on  the  federal  government  can 
be  deposited. ^^ 

B.  Establishment,  Organization,  etc. — 1.  In  Generai,. — When  the  or- 
ganic act  establishes  a  supreme  court  of  a  territory  and  power  is  conferred  on  the 
territorial  legislature  to  establish  inferior  courts,  the  legislature  may  establish  a 
court  having  appellate  jurisdiction  in  certain  cases  provided  its  judgment  is  sub- 
ject to  review  by  the  supreme  court. ^- 

2.  By  What  Judges  Held. — Where  the  organic  act  provides  that  the  district 
courts  of  a  territory  are  to  be  held  by  judges  of  the  supreme  court,  but  does  not 
require  that  any  particular  district  court  shall  be  held  l3y  a  particular  judo"e,  the 
territorial  legislature  may  provide  that  a  judge,  other  than  the  one  designated  for 
a  district,  may  hold  the  district  court,  in  case  the  one  designated  is  sick  or  ab- 
sent.^^ 

.3.  Place  of  Holding. — Where  the  place  of  holding  the  district  court  is  to  be 
fixed  by  the  supreme  court  of  the  territory,  the  order  specifying  the  place  of  hold- 
ing need  not  specify  the  building  in  which  the  court  is  to  be  held,  where  it  des- 
ignated the  town  with  sufficient  certainty.^-* 


80.  Territorial  courts  not  ir.cluded 
within  statute  relating  to  "United  States" 
courts. — McAllister  z\  United  States,  141 
U.  S.  174,  35  L.  Ed.  693;  Parsons  v. 
United  States,  167  U.  S.  324,  337,  42  L. 
Ed.  185;  Hornbuckle  v.  Toombs,  18  Wall. 
648,  655.  21  L.  Ed.  966;  Reynolds  v.  United 
States,  98  U.  S.  145,  154,  25  L.  Ed.  244; 
Good  V.  Martin,  95  U.  S.  90,  24  L.  Ed. 
341;  United  States  v.  McMillan,  165  U.  S. 
504.  510,  41  L.  Ed.  805;  Steamer  Coquitlam 
V.  United  States,  163  U.  S.  346,  351.  41  L. 
Ed.  184;  Morman  Church  v.  United  States, 
136   U.   S.  1,  43,  34  L.   Ed.  481. 

The  proviso  to  the  third  section  of  the 
act  of  congress,  approved  July  2,  1864  (13 
Stat.  351),  that  in  the  courts  of  the  United 
States  no  witness  shall  be  excluded  in  any 
civil  action  because  he  is  a  party  to,  or 
interested  in,  the  issue  tried,  has  no  ap- 
plication to  the  courts  of  a  territory.'  Good 
V.  Martin,  95  U.  S.  90,  24  L.  Ed.  341. 

A  judge  of  the  district  court  of  Alaska 
is  not  a  judge  of  a  court  of  the  United 
States  within  the  meaning  of  the  excep- 
tion contained  in  §  1768,  Rev.  Stat.,  relat- 
ing to  the  tenure  of  office  of  civil  officers, 
and  prior  to  the  repeal  of  that  section,  he 
was  subject  to  removal,  before  the  expira- 
tion of  his  term  of  office,  by  the  president 
in  the  manner  and  upon  the  conditions 
set  forth  in  that  section.  McAllister  v. 
United  States,  141  U.  S.  174,  35  L.  Ed.  693. 

Territorial  courts  not  district  or  circuit 
courts. — A  territorial  court  is  not  em- 
braced within  an  act  of  congress  relating 
to  "circuit  and  district  courts  of  the 
United  states."  Reynolds  v.  United 
States,  98  U.  S.  145,  154,  25  L.  Ed.  244. 

But  the  district  court  of  Alaska  acting 
as  a  district  court  of  the  United  States, 
and  as  such  proceeding  in  admiralty,  is 
within  §  688  of  the  Revised  Statutes  which 
provides  that  the  supreme  court  may  issue 
writs  of  prohibition  to  the  district  court 
when  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction.  In  re  Cooper, 
138  U.  S.  404,  34  L.  Ed.  993;  In  re  Cooper, 


143  U.  S.  472,  494,  36  L.  Ed.  232.     See  the 
title  PROHIBITION. 

Courts  of  Porto  Rico.— See  post,  "Dis- 
trict Court  of  Porto  Rico,"  IX,  E,  4. 

81.  Territorial  courts  not  embraced  by 
constitution. — Benner  v.  Porter,  9  How 
235,  242,  13  L.  Ed.  119;  American  Ins.  Co. 
V.  Canter,  1  Pet.  511,  7  L.  Ed.  243;  United 
States  z'.  Coe,  155  U.  S.  76,  85,  39  L.  Ed. 
76;  AIcAllister  v.  United  States,  141  U.  S. 
174,   35   L.   Ed.   693. 

"Territorial  courts  are  not  courts  of  the 
United  States,  within  the  meaning  of  the 
constitution,  as  appears  by  all  the  authori- 
ties. Clinton  V.  Englebrecht,  13  Wall.  434, 
20  L.  Ed.  659;  Hornbuckle  v.  Toombs  18 
Wall.  648,  21  L.  Ed.  966."  Good  v.  Mar- 
tin, 95   U.   S.   90,  98.  24  L.   Ed.  341. 

82.  Establishment.— Ex  parte  Lothrop, 
118  U.  S.  113,  30  L.  Ed.  108. 

Section  1908  of  the  Revised  Statutes 
provides  that  the  judicial  power  of  Ari- 
zona shall  be  vested  in  the  supreme  court 
and  such  inferior  court  as  the  legislative 
council  may  by  law  prescribe.  The  legis- 
lature established  a  county  court  which 
had  appellate  jurisdiction  in  certain  cases 
but  whose  judgment  was  subject  to  re- 
view by  the  sifpreme  court  of  the  ter- 
ritory. It  was  held  that  this  was  an 
inferior  court  within  the  meaning  of  § 
1908,  what  was  required  by  that  section 
being  that  the  court  should  be  inferior  to 
the  supreme  court.  Ex  parte  Lothrop,  118 
U.   S.   113,  30  L.   Ed.  108. 

83.  What  judge  may  hold  district  court. 
— Gonzales  v.  Cunningham,  164  U  S  612 
622,  41  L.  Ed.  572.  See,  generally,  the 
title   JUDGES. 

84.  Designation  by  supreme  court  of 
place  of  holding  district  court. — Matter  of 
Moran,  Petitioner,  203  U.  S.  96,  51  L  Ed 
105. 

"The  first  ground  now  relied  upon  is 
that  the  court  was  not  duly  organized 
under  the  act  of  congress  requiring  the 
supreme  court  to  define  the  judicial  dis- 
tricts, and   to   fix   the  times  and  places   at 
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C.  Powers  of  Territorial  Legislature. — Where  the  powers  of  the  terri- 
torial legislature  extend  to  all  rightful  subjects  of  legislation,  and  it  is  also  given 
power  to  establish  inferior  courts,  it  may  confer  jurisdiction  on  the  inferior  courts 
of  the  territory ,^5  even  though  congress  has  also  acted  in  this  respect,  provided 
the  congressional  action  is  not  made  exclusive. ^"^ 

D.  Terms  and  Sessions. — Although  the  New  Mexico  statutes  provide  that 
special  terms  shall  not  conflict  with  general  terms,  there  is  nothing  in  any  of  the 
provisions  of  the  statutes  of  New  Mexico  which  controls  the  discretion  of  the 
trial  judge  in  continuing  any  special  term  he  may  have  been  holding  until  a  pend- 
ing case  was  concluded,  and  nothing  which  operates  to  invalidate  the  proceedings 
of  such  special  term  because  prolonged  beyond  the  day  fixed  for  a  regular 
term.s'^ 

E.  Jurisdiction — 1.  Courts  of  General  Original  Jurisdiction — a.  Fed- 
eral Jurisdiction. — Jurisdiction  of  the  territorial  district  courts  is  made  coex- 
tensive with  both  the  federal,  circuit  and  district  courts. ^^     The  district  courts  of 


each  county  seat  where  the  district  court 
shall  be  held.  The  order  of  the  supreme 
court  went  no  further  in  the  way  of  fixing 
the  place  than  to  specify  Lawton  for  the 
county  of  Comanche.  This  order  was 
made  on  January  15,  1902,  about  six 
months  after  the  land,  which  had  been 
Indian  territory,  was  opened  for  settle- 
ment and  the  county  created.  At  that  time 
and  at  the  time  of  the  trial  there  were  no 
■county  or  court  buildings  in  the  county. 
The  order  of  the  supreme  court  was  as 
precise  as  the  circumstances  permitted  it 
to  be,  and  the  failure  to  specify  a  building 
did  not  go  to  the  jurisdiction  of  the 
trial  court.  There  is  no  pretense  that  the 
petitioner  lost  any  opportunities  by  rea- 
son of  no  building  being  named."  Matter 
of  Moran,  Petitioner,  203  U.  S.  96,  51  L. 
Ed.   105. 

85.  Power  of  territorial  legislature. — 
American  Ins.  Co.  v.  Canter,  1  Pet.  oil, 
520,  7  L.  Ed.  243;  Ex  parte  Lothrop,  118 
U.  S.  113,  30  L.  Ed.  108;  Clough  v.  Curtis, 
134  U.  S.  361,  369,  33  L.  Ed.  945. 

86.  Power  to  confer  concurrent  juris- 
diction with  that  conferred  on  other  courts 
by  congress. — American  Ins.  Co.  v.  Can- 
ter, 1  Pet.  511,  520,  7  L.  Ed.  243;  Clough 
V.  Curtis,  134  U.  S.  361,  369,  33  L.  Ed. 
945. 

Section  1910  of  the  Revised  Statutes  of 
the  United  States  conferring  jurisdiction 
on  the  district  courts  of  a  territory  of 
cases  arising  under  the  constitution  and 
laws  of  the  United  States  does  not  forbid 
the  territorial  legislature  of  Idaho  from 
conferring  original  jurisdiction  upon  the 
supreme  court  of  the  territory  in  cases 
named  in  §  3816  of  the  Revised  Statutes  of 
Idaho  although  such  cases  may  depend 
upon  questions  arising  under  the  constitu- 
tion or  laws  of  the  United  States.  If 
congress  had  intended  to  confer  upon  the 
district  courts  of  the  territories  named  ex- 
clusive jurisdiction  in  the  class  of  cases 
named  in  §  1910,  it  would  have  so  declared 
in  express  terms.  Clough  v.  Curtis,  134 
U.   S.   361,  369,   33   L.   Ed.  945. 

Even  if  under  the  organic  act  of  Florida 
territory  jurisdiction  of  salvage  cases  was 


vested  in  the  superior  court,  established 
by  that  act,  that  jurisdiction  was  not  ex- 
clusive, as  the  territorial  legislature  was 
authorized  to  establish  inferior  courts,  and 
could  therefore  vest  them  with  similar 
jurisdiction.  American  Ins.  Co.  v.  Canter, 
1  Pet.  511,  7  L.  Ed.  243. 

87.  Conflict  of  special  with  general 
term  in  New  Mexico. — Gonzales  v.  Cun- 
ningham, 164  U.  S.  612,  626,  41  L.  Ed. 
572. 

In  the  territory  of  New  Mexico,  no 
specific  duration  of  either  regular  or  spe- 
cial terms  is  prescribed  by  law,  but  they 
are  subject,  when  lawfully  commenced, 
to  be  continued  until  adjourned  by  order 
of  court,  and  therefore  they  are  not  nec- 
essarily determined  by  the  advent  of  the 
particular  days  designated  for  the  com- 
mencement of  regular  terms;  and  special 
terms  may  be  ordered  when  regular  terms 
failed  to  be  held,  and  also  whenever  in 
the  discretion  of  the  judge  of  any  district 
court  a  furtherance  of  justice  required  it. 
Gonzales  v.  Cunningham,  164  U.  S.  612, 
626,   41    L.    Ed.    572. 

A  trial  was  commenced  on  April  23, 
1895,  which  was,  as  the  record  declared, 
the  thirty-second  day  of  the  special  term, 
which  had  commenced  March  18,  and  was 
concluded  on  May  29,  1895,  the  sixty-third 
day  of  said  special  term,  by  the  return  of 
a  verdict  of  guilty.  Motions  for  new  trial 
and  in  arrest  were  denied,  and  the  sen- 
tence pronounced  on  June  15,  1S95,  one  of 
the  days  of  the  regular  term  of  the  district 
court,  the  postponement  to  that  day  hav- 
ing been  granted  on  the  request  of  de- 
fendants. It  was  held  that  under  these 
circumstances  the  proceedings  in  any  view 
could  not  be  held  void  for  want  of  juris- 
diction. Gonzales  v.  Cunningham,  164  U. 
S.   612.   627,  41   L.   Ed.   572. 

88.  Jurisdiction  coextensive  with  United 
States  circuit  and  district  courts. — The 
City  of  Panama,  101  U.  S.  453,  456,  25  L. 
Ed.  1061;  McAllister  v.  United  States,  141 
U.  S.  174,  179,  35  L.  Ed.  693;  Steamer 
Coquitlam  v.  United  States,  163  U.  S.  346, 
350,  41  L.  Ed.  184;  In  re  Cooper,  143  U. 
S.    472,    36    L.    Ed.    232;    United    States    v. 
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the  territories  have  the  same  jurisdiction  in  cases  arising  under  the  constitution 
and  laws  of  the  United  States  as  is  vested  in  the  circuit  and  district  courts  of  the 
United  States. ^^  It  is  the  practice  of  the  territorial  courts  from  their  first 
organization  to  observe  the  separation  of  their  federal  and  local  functions. ^^ 

b.    Local  Jurisdiction. — In  addition  to   *heir   federal   jurisdiction,   the   district 
courts  of  the  territories  are  vested  with  general  jurisdiction  of  cases  net  of  a 


Pridgeon,  153  U.  S.  48,  58,  38  L.  Ed.  631; 
Ex  parte  Crow  Dog,  109  U.  S.  556,  27  L. 
Ed.  1030;  Gon-Shay-ee,  Petitioner,  130  U. 
S.  343,  32  L.  Ed.  973;  Captain  Jack,  Peti- 
tioner,  130  U.  S.  353,  32  L.  Ed.  976. 

Two  classes  of  courts  are  created  in  the 
federal  system  for  the  exercise  of  the 
necessary  original  jurisdiction,  but  in  the 
territory,  as  provided  in  the  organic  act, 
there  is  but  one  class  oi  courts  created 
for  that  purpose.  Had  congress  limited 
the  jurisdiction  of  the  territorial  district 
ceurts  to  that  exercised  by  the  federal 
district  courts,  then  those  courts  could 
not  have  taken  cognizance  of  contro- 
versies in  patent  cases  nor  of  crimes  or 
offenses  against  the  authority  of  the 
United  States,  where  the  punishment  is 
death,  and  if  their  jurisdiction  had  been 
limited  to  that  exercised  by  the  circuit 
courts,  then  those  courts  would  have  had 
no  cognizance  whatever  of  admiralty  and 
maritime  causes,  or  of  seizures  on  water 
where  the  proceeding  is  according  to  the 
course  of  the  admiralty  law.  The  City  of 
Panama.  101  U.  S.  453,  457,  25  L.  Ed.  1061. 

The  district  court  of  Alaska  is  invested 
with  the  powers  of  a  district  court  and  a 
circuit  court  of  the  United  States.  Mc- 
Allister V.  United  States.  141  U.  S.  174, 
l.\  35  L.  Ed.  693;  Steamer  Coquitlam  v. 
United  States,  163  U.  S.  346.  350,  41  L. 
Ed.  184;  In  re  Cooper,  143  U.  S.  472,  36 
L.   Ed.   232. 

The  district  court  of  Alaska  is  to  be  re- 
garded as  the  supreme  court  of  that  ter- 
ritory within  the  meaning  of  the  fifteenth 
section  of  the  act  of  March  3,  1891,  and 
of  the  order  of  this  court  assigning  Alaska 
to  the  ninth  circuit;  and,  consequently, 
the  decree  of  the  district  court  of 
Alaska  is  subject  to  review  by  the  circuit 
court  of  appeals  of  that  circuit.  Steamer 
Coquitlam  v.  United  States,  163  U.  S.  346, 
353,  41  L.  Ed.  184,  reaffirmed  in  Thorp  v. 
Bonnifield,  168  U.  S.  703,  42  L.  Ed.  1211. 
See,  generally,  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  333. 

By  the  act  of  1884  a  district  court  for 
Alaska  was  established  with  the  civil  and 
criminal  jurisdiction  of  district  courts  of 
the  United  States  and  the  civil  and  crimi- 
nal jurisdiction  of  the  district  courts  of 
the  United  States  exercising  the  jurisdic- 
tion of  circuit  courts,  and  made  the  laws 
of  Oregon  then  in  force  the  law  of  such 
district.  The  act  of  congress  of  March 
3,  1899,  provided  a  criminal  code  for 
Alaska.  On  June  6,  1900,  congress  passed 
an  act  to  make  further  provision  for  a 
civil  government  of  Alaska  which  estab- 
lished a  district  court  for  the  district.  The 
act  of  March  3,  1899,  provided  that  noth- 


ing therein  contained  should  affect  pro- 
ceedings or  indictments  pending  at  that 
time.  A  was  indicted  in  the  district  court 
of  Alaska  and  found  guilty  of  the  crime 
of  murder  but  on  appeal  to  the  supreme 
court  of  the  United  States  the  judgment 
was  reversed,  and  during  the  pendency  of 
this  appeal  the  act  of  March  3,  1899,  was 
passed,  and  subsequently  the  act  of  1900 
was  passed  before  A's  second  trial.  On 
the  second  trial  A  was  convicted  and  upon 
appeal  to  the  supreme  court  upon  the 
ground  that  the  acts  of  1899  and  1900  de- 
prived the  court  of  jurisdiction,  and  that 
the  act  of  1884  was  repealed  and  super- 
seded, it  was  held  that  the  conviction  was 
proper.  Bird  v.  United  States,  187  U.  S. 
118,  47  E.  Ed.  JOO.  See  the  title 
TERRITORIES. 

Admiralty  jurisdiction. — See  the  title 
ADMIRALTY,  vol.  1,  p.  153. 

89.  Cases  arising  under  constitution  and 
laws  of  United  States.— Rev.  Stat.,  §  1910; 
Reynolds  v.  United  States,  98  U.  S.  145, 
154,  25  L.  Ed.  244;  The  City  of  Panama, 
101  U.  S.  453,  25  L.  Ed.  1061;  Gon-Shay-ee, 
Petitioner,  130  U.  S.  343,  348,  32  L.  Ed. 
973;  Ex  parte  Crow  Dog,  109  U.  S.  556, 
27  L.  Ed.  1030;  McAllister  z^.  United  States, 
141  U.  S.  174,  179,  35  L.  Ed.  693;  Steamer 
Coquitlam  v.  United  States.  163  U.  S.  346, 
350,  41  L.  Ed.  184;  In  re  Cooper,  143  U. 
S.  472,  36  L.  Ed.  232;  United  States  v. 
Pridgeon,  153  U.  S.  48,  58,  38  L.  Ed.  631; 
American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
520,  7  L.   Ed.  243. 

The  act  of  congress  of  March  3d,  1863, 
giving  to  the  district  court  for  the  ter- 
ritory of  New  Mexico  jurisdiction  over  all 
cases  which  should  arise  in  the  collection 
district  of  Paso  del  Norte,  in  the  adminis- 
tration of  the  revenue  laws,  does  not  war- 
rant proceedings  against  lands  in  El  Paso, 
Texas,  under  the  "Act  to  suppress  in- 
surrection, to  punish  treason  and  re- 
bellion, to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  pur- 
poses," approved  July  17th,  1862  (12  Stat, 
at  Large  589).  United  States  v.  Hart,  6 
Wall.   770,   18   L.    Ed.   914. 

Criminal  jurisdiction. — See  the  title 
CRIMINAL  LAW. 

90.  Separation  of  federal  and  local  func- 
'tions. — Gon-Shay-ee,  Petitioner.  130  U. 
S.  343.  348,  32  L-  Ed.  973.  See  Benner  V. 
Porter,  9   How.  235,  13   L.   Ed.   119. 

When  the  district  court  is  sitting  as  a 
court  for  the  trial  of  criminal  cases  arising 
under  the  constitution  and  laws  of  the 
United  States  it  cannot  exercise  jurisdic- 
tion in  cases  arising  under  the  territorial 
laws  or  vice  versa.  Gon-Shay-ee,  Peti- 
tioner, 130  U.  S.  343,  348,  32  L.  Ed.  973. 
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federal  nature.^^  They  possess  both  chancery  and  common-law  jurisdiction.^^ 
The  common  law  and  chancery  jurisdiction  conferred  upon  them  is  very  ample 
and  very  well  understood.  It  includes  almost  every  matter,  whether  of  civil  or 
criminal  cognizance,  which  can  be  litigated  in  a  court  of  justice. ^^  The  court  of 
original  general  jurisdiction  of  a  territory  may,  for  example,  entertain  a  suit  for 
a  divorce,^'*  a  suit  to  determine  the  validity  of  an  election  to  determine  the 
county  seat,''^  or  suits  involving  title  to  real  estate.^"^ 

2.    Probatk  Court. — Where  the  organic  act  provides  for  district,  supreme  and 


91.  Local  jurisdiction. — Ex  parte  Crow 
Dog,  109  U.  S.  556,  27  L.  Ed.  1030;  United 
States  V.  Pridgeon,  153  U.  S.  48,  58,  38 
L.  Ed.  631;  Gon-Shay-ee,  Petitioner,  130 
U.  S.  343,  32  L.  Ed.  973;  Captain  Jack, 
Petitioner,  130  U.  S.  353,  32  L.  Ed.  976; 
The  City  of  Panama,  101  U.  S.  453,  25 
L.  Ed.  1061;  Ferris  v.  Higley,  20  Wall. 
375,  22  L.  Ed.  383;  Baker  v.  Morton,  12 
Wall.  150,  153,  20  L.  Ed.  262;  McAllister 
V.  United  States,  141  U.  S.  174,  179,  35 
L.  Ed.  693;  Steamer  Coquitlam  v.  United 
States,  163  U.  S.  346,  350,  41  L.  Ed.  1S4; 
Gonzales  v.  Cunningham,  164  U.  S.  612, 
622,  41  L.  Ed.  572. 

Under  the  act  of 'congress  approved 
March  2,  1853,  entitled  "An  act  to  estab- 
lish the  territorial  government  of  Wash- 
ington" (10  Stat.  172),  the  district  courts 
of  the  territory  have  jurisdiction  of  all 
cases  arising  under  the  laws  of  the 
territory.  The  City  of  Panama,  101  U. 
S.  453,  25  L.  Ed.  1061. 

The  citizens  of  the  territory  of  Orleans 
may  sue  and  be  sued  in  the  district  court 
of  that  territory,  in  the  same  cases  in 
which  a  citizen  of  Kentucky  may  sue  and 
be  sued  in  the  court  of  Kentucky.  Sere 
V.  Pitot,  6  Cranch  332,  3  L.  Ed.  240. 

Power  of  judges  of  Hawaii  at  chambers. 
—See  the  title  CHAMBERS  AND  VA- 
CATION, vol.  3,  p.  666. 

The  district  court  of  Alaska  is  invested 
with  general  jurisdiction  to  enforce  in 
Alaska  the  laws  of  Oregon,  so  far  a«  they 
were  applicable  and  were  not  inconsistent 
with  the  act  and  the  constitution  and  laws 
of  the  United  States.  McAllister  v. 
United  States,  141  U.  S.  174,  179,  35  L.  Ed. 
693;  Steamer  Coquitlam  v.  United  States, 
163  U.  S.  346,  350,  41  L.  Ed.  184;  In  re 
Cooper,  143  U.  S.  472.  36  L.  Ed.  232. 

Criminal  jurisdiction. — See  the  title 
CRIMINAL  LAW. 

Jurisdiction  of  old  territorial  court  of 
Florida. — American  Ins.  Co.  v.  Canter,  1 
Pet.  511,  550.  7  L.  Ed.  243;  United  States 
V.  Clarke,  8  Pet.  436,  8  L.   Ed.  1001.  _ 

92.  Chancery  and  common-law  jurisdic- 
tion.—Rev.  Stat.  1874;  Clawson  v.  United 
States,  114  U.  S.  477,  487,  29  L.   Ed.  179. 

The  act  of  congress  under  which  Utah 
was  organized  as  a  territory  gave  to  the 
supreme  and  district  courts  a  general 
jurisdiction  at  common  law  and  in 
chancery,  and  limited  and  defined  the 
powers  of  the  justices  of  the  peace.  Fer- 
ris V.  Higley,  20  Wall.  375,  22  L.  Ed. 
383.  . 

Chancery  jurisdiction. — See  the  title 
EQUITY. 


93.  Nature  and  extent  of  jurisdiction. — 

Ferris  v.   Higley,   20   Wall.   375,  382,  22   L. 
Ed.   383. 

94.  Suits  for  divorce. — De  La  Rama  v. 
De  La  Rama,  201  U.  S.  303,  308,  50  L.  Ed. 
765  (suit  for  divorce  brought  in  the  court 
of  first  instance  of  the  province  of  Iloilo, 
in  the  Philippine  Islands). 

95.  Suit  to  determine  validity  of  county 
seat  election. — The  validity  of  an  election 
to  determine  the  county  seat  of  a  county 
in  Dakota  imder  the  laws  of  the 
territory,  when  presented  to  the  courts 
in  the  forms  prescribed  by  those 
laws,  becomes  a  subject  of  action  within 
the  jurisdiction  of  the  territorial  court. 
As  thus  presented,  it  is  a  case  of  con- 
troversy between  an  elector  of  the  county 
and  its  commissioners,  and  the  judgment 
thereon  of  the  district  court  erf  the  terri- 
tory was  subject  to  appeal  to  its  supreme 
court.  Smith  v.  Adams,  130  U.  S.  167, 
174,  32  L.  Ed.  895. 

The  designation  of  the  county  seat  of 
a  county  in  Dakota,  or  providing  for  its 
designation  by  popular  election,  was  a 
matter  properly  belonging  to  the  legisla- 
tive department  of  the  territorial  govern- 
ment. It  was  not  a  matter  by  itself  for 
judicial  cognizance.  But  when  the  law 
of  the  territory  left  the  designation  of  a 
county  seat  to  the  voters  of  the  county, 
and  provided  that  the  validity  of  the 
election  could  be  contested  by  any  com- 
petent elector  of  the  county  before  the 
district  court  of  the  district  within  which 
the  county  was  situated,  upon  leave  ob- 
tained from  such  court  for  that  purpose, 
and  prescribed  the  mode  in  which  such 
contest  should  be  prosecuted  by  the  con- 
testing elector,  and  defended  by  the  com- 
missioners of  the  county  under  whose 
direction  the  election  was  held,  and  proofs 
be  taken  upon  the  matter  in  issue,  and  that 
the  validity  of  the  election  should  then  be 
determined  by  the  district  court — the 
designation  of  a  county  seat  under  the 
law  became  the  subject  of  judicial  cogni- 
zance, a  case  or  controversy  arising  upon 
such  proceedings  being  taken  to  which 
the  judicial  power  of  the  territory  at- 
taches. Smith  V.  Adams,  130  U.  S.  167, 
173,  32  L.   Ed.  895. 

96.  Suits  involving  title  to  real  estate. — 
Langford  v.  Monteith,  102  U.  S.  145,  26 
L.  Ed.  53  (holding  that  district  courts  of 
Idaho  had  such  jurisdiction,  and  that  a 
justice  of  the  peace  in  that  territorv  was 
without  authority  to  try  such  a  case). 
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probate  courts  and  says  that  a  part  of  the  judicial  power  of  the  territory  shall  be 
vested  in  the  latter,  the  probate  court  possesses  the  general  jurisdiction  of  such 
courts  as  they  are  known  in  the  history  of  the  English  law  and  the  jurisprudence 
of  this  country,  and  it  is  not  competent  for  the  territorial  legislature  to  confer 
upon  it  a  general  jurisdiction  in  civil  and  in  criminal  cases,  and  in  equity  and  at 
common  law.^"^  The  probate  court  of  Utah  had  jurisdiction  to  determine  the  con- 
flicting rights  of  claimants  to  lots  forming  part  of  the  lands  in  that  territory  en- 
tered as  a  town  site  under  the  act  of  congress  of  March  2,  1867  (14  Stat.  541), 
and  an  appeal  could  be  taken  from  the  judgment  of  that  court  to  the  district  court, 
within  one  year  after  it  had  been  rendered. ^^ 

3.  Supreme  Court. — The  supreme  court  of  the  territories  exercises  appellate 
jurisdiction  over  the  final  decisions  of  the  district  court.^'^  Original  jurisdiction 
may  be  conferred  upon  the  supreme  court  of  the  terrtory  to  issue  writs  of  man- 
date, review,  prohibition  and  habeas  corpus.^ 

4.  District  Court  of  Porto  Rico.— The  district  court  of  the  United  States  for 
Porto  Rico  is  in  no  sense  a  constitutional  court  of  the  Unites  States,  and  its  author- 
ity emanates  wholly  from  congress  under  the  sanction  of  the  power  possessed  by  that 
body  to  govern  territory  occupying  the  relation  to  the  United  States  which  Porto 
Rico  does. 2  In  addition  to  the  ordinary  jurisdiction  of  district  courts  of  the 
United  States  it  has  jurisdiction  of  all  cases  cognizant  in  the  circut  courts.^ 
While,  ordinarily,  the  circuit  court  of  the  United  States  has  no  jurisdiction  of 
suits  between  aliens,  the  district  court  of  Porto  Ricois  expressly  given  such  juris- 
diction.'* 

F.  Practice  and  Procedure. — The  practice,  pleadings,  and  forms  and  modes 
of  proceeding  of  the  territorial  courts,  as  well  as  their  respective  jurisdictions 


97.  Probate  court. — Ferris  ?'.  Higley.  20 
Wall.  375,  22  L.  Ed.  3S3;  Robinson  v.  Fair, 
128  U.  S.  53,  86,  32  L.  Ed.  415;  Clayton  Z'. 
Utah  Territory,  132  U.  S.  632,  641,  33  L. 
Ed.  455. 

98.  Cannon  v.  Pratt,  99  U.  S.  619,  25  L. 
Ed.  446. 

99.  Appellate  jurisdiction  of  supreme 
court. — Rev.  Stat.,  §  1869.  See  the  title 
.\PPEAL  AND  ERROR,  vol.  1,  p.  333. 

1.  Original  jurisdiction  of  supreme 
court.— Clough  V.  Curtis,  134  U.  S.  361, 
369,    33    L.    Ed.    945. 

The  Revised  Statutes  of  the  United 
States  expressly  declare  that  the  jurisdic- 
tion, both  appellate  and  original,  of  the 
courts  of  Idaho  "shall  be  limited  by  law." 
Section  1866.  And  by  §  3816  of  the  Re- 
vised Statutes  of  Idaho  it  is  provided  that 
the  jurisdiction  of  the  supreme  court  of 
that  territory  shall  be  original  and  ap- 
pellate, and  that  "its  original  jurisdiction 
extends  to  the  issuance  of  writs  of  man- 
date, review,  prohibition,  habeas  corpus, 
and  all  writs  necessary  to  the  exercise  of 
its  appellate  jurisdiction."  Of  the  power 
of  the  legislature  of  Idaho  to  confer 
original  jurisdiction  upon  the  supreme 
court  of  the  territory  in  such  cases,  there 
can  be  no  doubt.  Its  power  extends  to 
all  rightful  subjects  of  legislation  not 
inconsistent  with  the  constitution  and  laws 
of  the  United  States.  Rev.  Stat.,  §  1851. 
The  jurisdiction  of  the  several  courts  of 
the  territory  is  a  rightful  subject  of  legis- 
lation, and  the  above  provision  is  not  in- 
consistent with  the  constitution  or  any 
act  of  congress.  Clough  v.  Curtis,  134  U. 
S.   361,  368.   33   L.   Ed.   945. 

2.  Nature     and     authority     of     district 


court  of  Porto  Rico.— Romeu  v.  Todd,  206 
U.    S.    358,    368,    51    L.    Ed.    1093. 

3.  Jurisdiction  same  as  that  c*'  circuit 
court.— Hijo  r.  United  States,  194  U.  S. 
315,  48  L.  Ed.  994;  Perez  v.  Fernandez,  202 
U.  S.  80,  96,  50  L.  Ed.  942;  American  R. 
Co.  V.  Castro,  204  U.  S.  453,  456,  51  L.  Ed. 
564;  Romeu  v.  Todd,  206  U.  S.  358,  368, 
51  L.  Ed.  1093. 

_  "Section  34  of  the  Foraker  act  estab- 
lished a  United  States  district  court  for 
Porto  Rico  and  gave  to  it,  in  addition  to 
the  ordinary  jurisdiction  of  a  district  court 
of  the  United  States,  jurisdiction  of  all 
cases  cognizant  in  the  circuit  courts  of 
the  United  States,  and  provides  that  it 
shall  proceed  therein  in  the  same  manner 
as  a  circuit  court,  the  intention  of  con- 
gress obviously  being  to  establish  a 
United  States  court  in  Porto  Rico,  having 
like  jurisdiction  of  both  district  and  cir- 
cuit courts  of  the  United  States  in  the 
states."  Perez  v.  Fernandez,  202  U.  S. 
80,  96,  50  L.  Ed.  942. 

Concurrent  jurisdiction  with  court  of 
claims. — See  post,  "Concurrent  Jurisdic- 
tion of  District  and  Circuit  Courts,"  VII, 
F,  2,  e.   (8). 

Conformity  to  local  practice. — See 
post.  "United  States  Courts  for  Porto 
Rico,"  yil,  K,  3,  c,   (5). 

4.  Suits  between  aliens. — Ortega  v 
Lara,  202  U.  S.  339,  50  L.  Ed.  1055.  See 
the  title  ALIENS,  vol.  1,  p.  210. 

The  district  court  of  Porto  Rico  has 
jurisdiction  under  theact  of  March  2,  1901 
of  all  suits  in  which  the  parties  on  both 
sides  are  subjects  of  the  king  of  Spain. 
Ortega  v.  Lara,  202'  U.  S.  339,  50  L.  Ed. 
1055.  ^-■it:.,i    .  . 
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were  intended  by  congress  to  be  left  to  the  legislative  action  of  the  territorial  as- 
semblies and  to  the  regulations  which  might  be  adopted  by  the  courts  them- 
selves.^  In  case  of  any  difficulties  arising  out  of  this  state  of  things,  congress  has 
it  in  its  power  at  any  time  to  establish  such  regulations  on  this,  as  well  as  on  any 
other  subject  of  legislation,  as  it  shall  deem  expedient  and  proper.*^  Both  legal 
and  equitable  relief  may  be  granted  in  the  same  action,  and  may  be  administered 
through  the  intervention  of  a  jury  or  by  the  court  itself,  according  to  the  nature 
of  the  remedy  sought^ 


5.  Practice  regulated  by  territorial  leg- 
islature.— Hornbuckle  v.  Toombs,  18  Wall. 
648,  21  L.  Ed.  966;  Bent  v.  Thompson,  138 
U.  S.  114,  34  L.  Ed.  902;  Armijo  v.  Armijo, 
181  U.  S.  558,  561,  45  L.  Ed.  1000;  Sweeney 
V.  Lomme,  22  Wall.  208,  22  L.  Ed.  727; 
Hershfield  v.  Griffith,  18  Wall.  657,  21  L. 
Ed.  968;  Davis  v.  Bilsland,  18  Wall.  659,  21 
L.  Ed.  969;  Hurt  v.  Hollingsworth.  100 
U.  S.  100,  103.  25  L.  Ed.  569;  Clinton  v. 
Englebrecht.  13  Wall.  434,  20  L.  Ed.  659; 
Good  V.  Martin,  95  U.  S.  90,  24  L.  Ed.  341; 
Reynolds  v.  United  States,  98  U.  S.  145, 
25  L.  Ed.  244;  Miles  v.  United  States,  103 
U.  S.  304,  26  L.  Ed.  481;  Thiede  v.  Utah 
Territory,  159  U.  S.  510,  515,  40  L.  Ed. 
237 

In  Hornbuckle  v.  Toombs,  18  Wall.  648, 
21  L.  Ed.  9o6,  the  cases  of  Noonan  v.  Lee, 
2  Black  499,  17  L.  Ed.  278;  Orchard  v. 
Hughes,  1  Wall.  73.  77,  17  L.  Ed.  560,  and 
Dunphy  v.  Kleinsmith,  11  Wall.  610,  20  L. 
Ed.  223,  were  reconsidered  and  not  ap- 
proved. 

The  acts  of  congress  respecting  pro- 
ceedings in  the  United  States  courts  are 
concerned  with,  and  confined  to,  those 
courts,  considered  as  parts  of  the  federal 
system,  and  as  invested  with  the  judicial 
power  of  the  United  States  expressly  con- 
ferred by  the  constitution,  and  to  be  ex- 
ercised in  correlation  with  the  presence 
and  jurisdiction  of  the  several  state  courts 
and  governments.  They  were  not  in- 
tended as  exertions  of  that  plenary  munic- 
ipal authority  which  congress  has  over 
the  District  of  Columbia  and  the  terri- 
tories of  the  United  States.  They  do  not 
contain  a  word  to  indicate  any  such  in- 
tent. The  fact  that  they  require  the  cir- 
cuit and  district  courts  to  follow  the  prac- 
tice of  the  respective  state  courts  in  cases 
at  law,  and  that  they  supply  no  other  rule 
in  such  cases,  shows  that  they  cannot  ap- 
ply to  the  territorial  courts.  As  before 
said,  these  acts  have  specific  application 
to  the  courts  of  the  United  States,  which 
are  courts  of  a  peculiar  character  and  ju- 
risdiction. Hornbuckle  v.  Toombs,  18 
Wall.  648,  ft55.  21  L.   Ed.  966. 

Tn  Clinton  v.  Englebrecht,  13  Wall.  434, 
20  L.  Ed.  659,  it  was  held  that  the  selec- 
tion of  jurors  in  territorial  courts  was  to 
be  made  in  conformity  to  the  territorial 
statutes.  In  Good  v.  Martin,  95  U.  S.  90, 
24  L.  Ed.  341,  a  like  ruling  was  made  as 
to  the  competency  of  witnesses.  In  Reyn- 
olds V.  United  States,  98  U.  S.  145,  25  L. 
Ed.  244,  the  same  rule  was  applied  to  the 
impaneling  of  grand  jurors  and  the  num- 
ber   of   jtirors.      And    in    Miles   v.    United 


States,  103  U.  S.  304,  26  L.  Ed.  481,  a 
case  coming  from  the  territory  of  Utah, 
the  same  doctrine  was  announced  with  re- 
gard to  the  mode  of  challenging  petit 
jurors.  Thiede  v.  Utah  Territory,  159  U. 
S.  510,  515,  40  L.  Ed.  237. 

Section  1033  of  the  Revised  Statutes, 
giving  the  defendant  in  a  capital  case  a 
right  to  have  delivered  to  him  at  least  two 
entire  days  before  the  trial  a  copy  of  the 
indictment  and  a  list  of  the  witnesses  to 
be  produced  on  the  trial,  applies  to  the 
circuit  and  district  courts  of  the  United 
States,  and  does  not  control  the  practice 
and  procedure  of  the  courts  of  Utah, 
which  are  regulated  by  the  statutes  of 
that  territory.  Thiede  v.  Utah  Territory. 
159   U.    S.   510,   514,   40   L.    Ed.    237. 

The  regulation  of  matters  pertaining  to 
new  trials  is  governed  by  the  local  law. 
James  v.  Appel,  192  U.  S.  129,  137,  48  L. 
Ed.   377. 

Rules  of  court.— See  the  title  RULES 
OF  COURT. 

Probate  practice  in  New  Mexico. — Un- 
der the  provisions  of  the  "laws  of  Vel- 
arde," which  under  the  provisions  of  the 
Kearny  Code,  remained  in  force  in  the 
territory  of  New  Mexico  until  modified 
by  statute,  the  practice  and  procedure  of 
the  probate  courts  were  matters  of  statu- 
tory regulation;  the  probate  judge  had  ju- 
risdiction to  admit  wills  to  probate  by  re- 
ceiving the  evidence  of  the  witnesses;  and 
his  judgment  was  valid  and,  although 
reviewable  on  appeal,  was  conclusive  un- 
less appealed  from  and  reversed.  Bent  v. 
Thompson,  138  U.  S.  114,  123,  34  L.  Ed. 
902. 

Under  the  laws  of  the  territory  of  New 
Mexico,  a  judgment  of  a  probate  court  in 
that  territory  admitting  a  will  to  probate 
cannot  be  annulled  by  the  same  court  in 
a  proceeding  instituted  by  an  heir  more 
than  twenty  years  after  the  original  judg- 
ment was  rendered  and  more  than  four 
years  after  the  heir  became  of  age.  Bent 
V.  Thompson,  138  U.  S.  114,  120,  34  L. 
Ed.   902. 

6.  Power  of  congress  to  establish  prac- 
tice.— Hornbuckle  v.  Toombs,  18  Wall. 
648,  21  L.   Ed.   966. 

7.  Joinder  of  legal  and  equitable  causes 
of  action. — Hornbuckle  v.  Toombs,  18 
Wall.  648.  21  L.  Ed.  966;  Hershfield  v. 
Griffith,  18  Wall.  657,  21  L.  Ed.  968;  Davis 
V.  Bilsland,  18  Wall.  659,  21  L.  Ed.  969; 
Basey  v.  Gallagher,  20  Wall.  670,  22  L.  Ed. 
452;  Ely  V.  New  Mexico,  etc.,  R.  Co.,  129 
U.  S.  291,  293,  32  L.  Ed.  688;  Hurt  V.  Hoi- 
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G.  Effect  of  Admission  of  Territory  as  State — 1.  Effect  as  Abolish- 
ing Territorial  Courts. — By  the  admission  of  a  territory  as  a  state,  the  ju- 
risdiction of  the  territorial  courts  is  usually  abolished.* 

2.  Transfer  of  Pexdinx  Causes  on  Admission — a.  Necessity  for  Caus€  to 
Be  Pending. — The  statutes  providing  for  the  transfer  of  cases  from  the  terri- 
torial courts,  upon  its  admission,  provide  only  for  the  transfer  of  pending 
cases. ^  A  case  is  not  pending  where  it  has  gone  to  judgment,  and  the  time  al- 
lowed for  settlement  of  a  bill  of  exceptions  and  for  moving  for  a  new  trial  has 
expired  without  the  proper  steps  having  been  taken  to  procure  such  action. ^^ 

b.  To  What  Court  Trmisferred — (1)  Cases  Cognizable  in  Federal  Courts. — 
Whenever  a  territory  is  admitted  into  the  Union  as  a  state,  the  case  pending  in 
the  territorial  courts  of  a  federal  character  or  jurisdiction  are  transferred  ta  the 
proper   federal   court. ^^    This,  of  course,  permits  the  transfer  of  suits  brought 


lingsworth,  100  U.  S.  100,  103,  25  L.  Ed. 
569.     See  the  title  EQUITY. 

"In  Idaho,  as  in  other  territories,  there 
is  but  one  form  of  civil  action,  in  which 
either  legal  or  equitable  remedies,  or  both, 
may  be  administered,  through  the  inter- 
vention of  a  jury,  or  by  the  court  itself, 
according  to  the  nature  of  the  relief 
sought,  provided  however,  that  no  party 
can  be  'deprived  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law.' 
Rev.  Stat.,  §  1868;  Act  of  congress  of 
April  7.  1874,  c.  86.  §  1,  18  Stat.  27;  Idaho 
Code  of  Civil  Procedure  of  1881,  §§  138, 
139,  230,  309,  353;  Ely  v.  New  Mexico, 
etc.,  R.  Co.,  129  U.  S.  291.  32  L.  Ed.  688." 
Idaho,  etc..  Land  Imp.  Co.  v.  Bradbury, 
132  U.   S.  509,   513,  33   L.   Ed.   433. 

But  in  Dunphy  v.  Kleinsmith,  11  Wall. 
610,  615,  20  L.  Ed.  223,  which  was  a  cred- 
itor's bill,  the  court  said:  ''The  case,  be- 
ing a  chancery  case,  and  being  instituted 
as  such,  should  have  been  tried  as  a  chan- 
cery case  by  the  modes  of  proceeding 
known  to  courts  of  equity.  In  those 
courts  the  judge  or  chancellor  is  respon- 
sible for  the  decree.  If  he  refers  any 
questions  of  fact  to  a  jury,  as  he  may  do 
by  a  feigned  issue,  he  is  still  to  be  satis- 
fied in  his  own  conscience  that  the  finding 
is  correct,  and  the  decree  must  be  made 
as  the  result  of  his  own  judgment,  aided, 
it  is  true,  by  the  finding  of  the  jury.  Here 
the  judgment  is  pronounced  as  the  mere 
conclusion  of  law  upon  the  facts  found 
by  the  jury."  This  case  was  disapproved 
in  Hornbuckle  v.  Toombs,  18  Wall.  648, 
21  L.  Ed.  966. 

8.  As  defeating  jurisdiction  of  terri- 
torial courts. — Benner  v.  Porter,  9  How. 
235,  13  L.  Ed.  119;  Downes  v.  Bidwell.  182 
U.  S.  244,  265,  45  L.  Ed.  1088;  .American 
Ins.  Co.  V.  Canter,  1  Pet.  511,  7  L.  Ed. 
243;  Koenigsberger  v.  Richmond  Silver 
Min.  Co.,  158  U.  S.  41,  48,  39  L.  Ed.  889; 
Glaspell  V.  Northern  Pac.  R.  Co..  144  U. 
S.  211.  36  L.  Ed.  409;  Forsyth  v.  United 
States.  9  How.  571,  13  L.  Ed.  262;  Cotton 
V.  United  States,  9  How.  579,  13  L.  Ed. 
265;  Simpson  v.  United  States,  9  How, 
578,  13   L.   Ed.  265. 

The  jurisdiction  of  the  territorial  courts, 
of  which  the  superior  court  of  Florida  was 
one,  ceased  on  the  erection  of  the  terri- 


tory into  a  state,  on  the  3d  of  March,  1845. 
Forsyth  v.  United  States,  9  How.  571,  13 
L.  Ed.  262. 

In  1845,  the  legislature  of  the  state  of 
Florida  passed  an  act  for  the  transfer 
from  the  territorial  to  the  state  courts  of 
all  cases  except  those  cognizable  by  the 
federal  courts;  and,  in  1847,  congress  pro- 
vided for  the  transfer  of  these  to  the  fed- 
eral courts.  Therefore,  where  the  terri- 
torial court  took  cognizance,  in  1846,  of 
a  case  of  libel,  it  acted  without  any  juris- 
diction. Benner  v.  Porter,  9  How.  235,  13 
L.  Ed.  119,  explaining  Hunt  v.  Pala©,  4 
How.  589,  11  L.   Ed.   1115. 

Florida  was  admitted  into  the  Union  as 
a  state,  on  the  3d  of  March.  1845.  'The 
constitution  of  the  state  provided  that  all 
oflficers  civil  and  military,  then  holding 
their  offices  under  the  authority  of  the 
United  States,  should  continue  to  hold 
them  until  superseded  under  the  state  con- 
stitution. But  this  article  did  not  continue 
the  existence  of  courts  which  had  been 
created  as  part  of  the  territorial  govern- 
ment by  congress.  Benner  v.  Porter,  9 
How.   235,    13   L.    Ed.    119. 

By  the  admission  of  Wisconsin  as  a 
state,  the  territorial  government  ceased  to 
exist,  and  all  the  authority  under  it,  in- 
cluding the  laws  organizing  its  courts  of 
justice  and  providing  for  a  revision  of 
their  judgments  in  this  court.  McNulty 
V.  Batty,  10  How.  72,  13  L.  Ed.  303,  re- 
affirmed in  Preston  v.  Bracken,  10  How. 
81,   13    L.    Ed.    336. 

9.  Necessity  for  case  to  be  "pending." — 
Glaspell  V.  Northern  Pac.  R.  Co.,  144  U. 
S.   211,  219,   36   L.   Ed.   409. 

10.  What  is  "pending"  case. — Glaspell 
V.  Northern  Pac.  R.  Co.,  144  U.  S.  211,  36 
L.   Ed.   409. 

11.  Cases  cognizable  in  federal  courts. 
—Baker  v.  Morton,  12  Wall.  1.50,  153,  20 
L.  Ed.  262;  Glaspell  v.  Northern  Pac.  R. 
Co.,  144  U.  S.  211,  218,  36  L.  Ed.  409;  Mc- 
Nulty V.  Batty,  16  How.  72,  13  L.  Ed.  303; 
Preston  v  Bracken,  10  How.  81.  13  L.  Ed. 
336;  Koenigsberger  v.  RichmorKl  Silver 
Min.  Co.,  158  U.  S.  41,  49,  39  L.  Ed.  889; 
Forsyth  v.  United  States,  9  How.  571, 
576,  13  L.  Ed.  262;  Express  Co.  v.  Kountze 
Bros.,  8  Wall.  342,  19  L.  Ed.  457;  Wash- 
ington, etc.,  R.  Co.  V.  Coeur  D'Alene  R., 
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between  citizens  of  the  territory  and  citizens  of  a  state, ^2  or  of  suits  brought  be- 
tween citizens  of  two  territories  both  of  which  have  subsequently  been  admitted" 
as  states/3  or  of  suits  arising  under  the  constitution  or  laws  of  the  United  States, 
such  as  suits  by  or  against  federal  corporations.^-* 

(2)   Cases  Cogmsablc  in    State    Courts. — Such    cases    as    are    not    cognizable 
in  the  federal  courts  are  transferred  to  the  tribunals  of  the  new  state.^^ 


etc.,  Co.,  160  U.  S.  77,  101,  40  L.  Ed.  346; 
Benner  v.  Porter,  9  How.  235,  13  L.  Ed. 
119. 

Provision  is  usually  made  for  trans- 
ferring to  the  United  States  district  and 
circuit  courts  for  the  new  state  of  cases 
which  would  have  been  cognizable  therein 
had  the  territory  been  a  state  at  the  time 
such  suits  were  instituted.  Glaspell  v. 
Northern  Pac.  R.  Co.,  144  U.  S.  211,  219, 
36  L.  Ed.  409. 

The  act  of  February  22d,  1848,  which 
enacts  that  the  provisions  of  the  act  of 
February  22d,  1847,  transferring  to  the 
district  courts  of  the  United  States,  cases 
of  federal  character  and  jurisdiction  be- 
gun in  the  territorial  courts  of  certain 
territories  of  the  United  States,  and  then 
admitted  to  the  union  (none  of  which,  on 
their  admission  as  states,  however,  as  it 
happened,  were  attached  to  any  judicial 
circuits  of  the  United  States),  shall  apply 
to  all  cases  which  may  be  pending  in  the 
supreme  or  other  superior  courts  of  any 
territory  of  the  United  States  which  may 
be  admitted  as  a  state  at  the  time  of  its 
admission,  is  to  be  construed  so  as  to 
transfer  the  cases  into  district  courts  of 
the  United  States,  if,  on  adrnission,  the 
state  did  not  form  part  of  a  judicial  cir- 
cuit, but  if  attached  to  such  a  circuit,  then 
into  the  circuit  court.  Express  Co.  z'. 
Ko-untze  Bros.,  8  Wall.  342,  19  L.  Ed.  4.57. 

Right  to  transfer  dependent  on  statute. 
— The  courts  of  the  United  States,  inferior 
to  the  supreme  court,  having  no  jurisdic- 
tion except  as  conferred  by  congress,  con- 
gressional legislation  is  necessary  to  en- 
able those  courts,  after  the  admission  of 
the  state  into  the  Union,  to  take  jurisdic- 
tion of  cases  previously  commenced  in  the 
courts  of  the  territory,  and  not  yet  finally 
adjudged.  And  such  legislation  has  been 
so  construed  and'expounded  by  this  court 
as  to  give  effect,  as  far  as  possible,  con- 
sistently with  its  terms  and  with  the  con- 
stitution of  the  United  States,  to  the  ap- 
parent intention  of  congress  to  vest  in 
the  courts  of  the  United  States  the  juris- 
diction of  such  cases,  so  far  as  they  are 
of  a  federal  character,  either  because  of 
their  arising  under  the  constitution  and 
laws  of  the  United  States,  or  because  of 
their  being  between  citizens  of  different 
states.  Koenigsberger  v.  Richmond  Sil- 
ver Min.  Co.,  158  U.  S.  41,  48,  39  L.  Ed. 
889;  Freeborn  z:  Smith,  2  Wall.  160,  17 
L.  Ed.  922;  Express  Co.  v.  Kountze  Bros., 
8  Wall.  342,  19  L.  Ed.  457;  Baker  v.  Mor- 
ton, 12  Wall.  150.  20  L.   Ed.  262. 

Cases  pending  in  supreme  court  of  ter- 
ritory.— The  provision  for  transfer  is 
usually    made    applicable    to     such      cases 


when  pending  in  the  supreme  court  of  the 
territory  as  well  as  when  pending  in  the 
lower  courts.  Glaspell  v.  Northern  Pac. 
R.  Co.,  144  U.  S.  211,  218,  36  L.  Ed.  409; 
Washington,  etc.,  R.  Co.  v.  Coeur  D'Alene 
R.,  etc.,  Co.,  160  U.  S.  77,  101,  40  L.  Ed. 
346;  Koenigsberger  v.  Richmond  Silver 
Min.  Co.,  158  U.  S.  41,  48,  39  L.  Ed.  889; 
The  Blue  Jacket,  144  U.  S.  371,  36  L. 
Ed.   469. 

Transfer  of  criminal  cases. — It  was  com- 
petent for  congress  to  have  provided  for 
the  transfer  of  pending  criminal  cases, 
as  well  as  civil,  at  the  termination  of  the 
territorial  government,  to  the  federal 
courts,  with  authority  to  proceed  therein 
to  a  final  disposition,  the  same  as  if  ihe 
cases  had  originated  in  those  courts.  A 
provision  of  this  kind  is  not  only  fit  and 
proper,  but  one  that  should  always  be 
made  in  respect  to  all  the  pending  busi- 
ness remaining  in  the  courts  at  the  change 
of  government.  Forsyth  v.  United  States, 
9  How.   571,   576,   13  L.   Ed.  262. 

12.  Suits  between  citizens  of  territory 
and  citizens  of  state. — Koenigsberger  'V. 
Richmond  Silver  Min.  Co.,  158  U.  S.  41. 
39  L.  Ed.  889  (construing  act  admitting 
the  states  of  North  and  South  Dakota), 
Glaspell  v.  Northern  Pac.  R.  Co.,  144  U. 
S.   211,  218,   36   L.    Ed.   409. 

13.  Suits  between  citizens  of  two  terri- 
tories, both  subsequently  admitted  as 
states. — An  act  providing  for  the  admis- 
sion of  a  territory  into  the  Union  as  a 
state  provided  that  cases  pending  in  the 
territorial  courts  "whereof  the  circuit  or 
district  courts  by_  this  act  established 
might  have  jurisdiction  under  the  laws  of 
the  United  States  had  such  courts  existed 
at  the  time  of  the  commencement  of  such 
cases,"  might  be  transferred  to  the 
United  States  circuit  or  district  court  in 
that  state,  it  was  held  that  a  suit  brought 
in  the  territorial  courts  by  a  citizen  <^f 
one  territory  against  a  citizen  of  another 
was  removable  to  the  federal  court,  wh.ere 
all  of  the  territories  have  since  the  com- 
mencement of  the  suit,  been  admitted  as 
states.  Washington,  etc.,  R.  Co.  v. 
Coeur  D'Alene  R.,  etc.,  Co..  160  U.  S.  77, 
101,  40  L.  Ed.  346;  Koenigsberger  v.  Rich- 
mond Silver  Min.  Co.,  158  U.  S.  41,  39  L. 
Ed.    889. 

14.  Suits  arising  under  constitution  and 
laws. — Glaspell  z\  Northern  Pac.  R.  Co  , 
144  U.  S.  211,  219,  36  L.  Ed.  409;  Wash- 
ington, etc.,  R.  Co.  V.  Coeur  D'Alene  R., 
etc.,  Co.,  160  U.  S.  77,  94,  101,  40  L.  Ed. 
346. 

15.  Cases  cognizable  only  in  state 
courts.— Baker  v.  Morton,  12  Wall.  150, 
153,,  30  ,L,    Ed.   262;    Glaspell   z^.   Northern 
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(3)  Cases  Over  Which  State  and  Federal  Courts  Have  Concurrent  Jurisdic- 
tion.— Pending  cases,  where  the  federal  and  state  courts  have  concurrent  juris-, 
diction,  may  be  transferred  either  to  the  state  or  federal  courts  by  either  party 
possessing  that  option  under  the  existing  law.^^ 

X.    Courts  of  District  of  Columbia. 

A.  Power  of  Congress. — Congress  may  exercise  within  the  District  of 
Columbia  all  legislative  powers  that  the  legislature  of  a  state  might  exercise 
within  the  state;  and  may  vest  and  distribute  the  judicial  authority  in  and  among 
courts  and  magistrates,  and  regulate  judicial  proceedings  before  them,  as  it 
may  think  fit,  so  long  as  it  does  not  contravene  any  provision  of  the  constitution 
of  the  United  States. ^^ 

B.  Whether  Courts  of  United  States.— The  supreme  court  of  the  Dis- 
trict of  Columbia  possesses  the  same  powers  and  jurisdiction  as  the  circuit  and 
dis'trict  courts  of  the  United  States,  and  is  to  be  deemed  a  court  of  the  United 
States.18 


Pac.  R.  Co.,  144  U.  S.  211,  218,  36  L.  Ed. 
409;  Koenigsberger  v.  Richmond  Silver 
Min.  Co.,  158  U.  S.  41,  48,  39  L.  Ed.  889; 
Benner  v.  Porter,  9  How.  235,  13  L.  Ed. 
119. 

By  the  act  admitting  Wisconsin  as  a 
state,  provision  was  made  for  the  trans- 
fer, from  the  territorial  courts  to  the  dis- 
trict court  of  the  United  States,  of  all 
cases  appropriate  to  the  jurisdiction  of 
the  new  district  court;  but  none  for  cases 
appropriate  to  the  jurisdiction  of  state 
tribunals.  McNulty  v.  Batty,  10  How.  72, 
13  L.  Ed.  303,  reaffirmed  in  Preston  z'. 
Bracken,   10   How.  81,  13   L.   Ed.  336. 

So  long  as  a  territory  of  the  United 
States  remains  in  the  territorial  condition, 
and  the  United  States  have  entire  do- 
minion and  sovereignty  over  it,  national 
and  municipal,  there  is  ordinarily  no  oc- 
casion to  distinguish  how  far  the  sub- 
jects, committed  by  congress  to  the 
decision  of  the  courts  of  the  territory,  ar>i 
or  are  not  of  a  federal  character.  Koenigs- 
berger V.  Richmond  Silver  Min.  Co.,  158 
U.  S.  41,  48,  39  L.  Ed.  889;  American  Ins. 
Co.  V.  Canter,  1  Pet.  511,  7  L.  Ed.  243; 
Benner  v.  Porter,  9  How.  235,  13  L.  Ed. 
119. 

If  congress  directs  the  transfer,  to  ihe 
district  court  of  the  United  States,  of 
cases  appropriate  to  the  jurisdiction  of 
state  courts,  the  supreme  court  cannot 
carry  its  judgment  into  effect  bj^  a  man- 
date to  the  district  court.  McNulty  v. 
Batty,  10  How.  72,  13  L.  Ed.  303,  reat- 
firmed  in  Preston  v.  Bracken,  10  How: 
81,  13  L.   Ed.  336. 

On  the  admission  of  a  territorial  gov- 
ernment into  the  Union  as  a  state,  the 
concurrence  of  both  the  federal  and  state 
governments  would  seem  to  be  required 
in  the  transfer  of  the  records,  in  cases  of 
appropriate  state  jurisdiction,  from  the 
old  to  the  new  government.  An  act  of 
congress  would  be  incapable  of  passing 
them  under  the  state  jurisdiction,  as 
would  be  an  act  of  the  legislature  of  the 
state  to  take  the  records  out  of  the  cus- 
tody   of    the    federal    government.      Both 


should  concur.  Benner  v.  Porter,  9  How. 
235,   246,   13   L.   Ed.   119. 

16.  Cases   of  concurrent   jurisdiction. — 

Baker  v.  Morton,  12  Wall.  150,  153,  20  L. 
Ed.  262;  Glaspell  v.  Northern  Pac.  R.  Co., 
144   U.    S.   211,   36   L.   Ed.   409. 

Transfer  to  be  only  on  request.— The 
statutes  usually  provide  that  except  where 
the  United  States  is  a  party,  the  transfer 
shall  not  be  made  except  upon  request  of 
one  of  the  parties,  and  in  the  absence  of 
such  request  or  transfer,  the  case  is  to  be 
proceeded  with  in  the  proper  court  of  the 
state.  Koenigsberger  v.  Richmond  Silver' 
Min.  Co.,  158  U.  S.  41,  49,  39  L.  Ed.  889. 

17.  Power  of  congress. — Capital  Trac- 
tion Co.  V.  Hof,  174  U.  S.  1,  5,  43  L.  Ed. 
873. 

18.  Whether  a  court  of  United  States. 
—Section  61  of  the  District  Code  (taking 
effect  Jan.  1,  1902);  Benson  v.  Henkel, 
198  U.  S.  1,  13,  49  L.  Ed.  919;  Beavers  v. 
Haubert,  198  U.  S.  77,  49  L.  Ed.  9-f; 
James  v.  United  States,  203  U.  S.  401,  50 
L.  Ed.  1079;  Embry  v.  Palmer,  107  U.  S. 
3,  10,  27  L.  Ed.  346;  United  States  v. 
Schurz,  102  U.  S.  378,  393,  26  L.  Ed.  167; 
See,  also,  Page  v.  Burnstine,  102  U.  S. 
664,  667,  26  L.  Ed.  268;  Deposit  Bank  v. 
Frankfort,  191  U.  S.  499,  516,  48  L.  Ed. 
276. 

That  the  supreme  court  of  the  District 
of  Columbia  is  a  court  of  the  United 
States  results  from  the  right  of  exclusive 
legislation  over  the  district  which  the 
constitution  has  given  to  congress.  Em- 
bry V.  Palmer,  107  U.  S.  3,  10,  27  L.  Ed. 
346. 

The  supreme  court  of  the  District  of 
Columbia  is  to  be  deemed  a  district  court 
of  the  United  States  within  the  meaning 
of  §  1014  of  the  Revised  Statutes  au- 
thorizing a  removal  of  a  prisoner  from 
the  district  where  he  is  committed  to  i]ie 
district  where  the  trial  is  to  be  had.  Ben- 
son V.  Henkel,  198  U.  S.  1,  13,  49  L.  Ed. 
919;  Beavers  v.  Haubert,  198  U.  S.  77  49 
L.    Ed.    950. 

The  supreme  court  of  the  District  of 
Columbia  is  a  court  of  the  United  States 
within    the    intendment    of    Revised    ,Stat- 
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C.  Jurisdiction — 1.  Civil  Jurisdiction — a.  Federal  Jurisdiction. — The  su- 
preme court  of  the  District  of  Columbia  possesses  the  same  federal  jurisdiction 
as  the  district  and  circuit  courts  of  the  United  States. ^^  Thus  it  has  the  same  ad- 
miralty jurisdiction  as  the  district  courts.^^  and  the  same  jurisdiction  with  respect 
to  patent  cases  as  the  circuit  courts. ^^ 

b.  Local  Jurisdiction — (1)  In  General. — The  supreme  court  of  the  District  of 
Columbia  has  a  local  as  well  as  a  federal  jurisdiction  and  may  exercise  jurisdic- 
tion over  cases  which,  if  arising  within  the  limits  of  any  other  district  of  the 
United  States,  would  be  relegated  to  the  state  courts. 22 

(2)  In  What  Court  Jurisdiction  Vested. — Original  civil  jurisdiction  in  the 
District  of  Columbia  was  formerly  vested  in  a  court  known  as  the  circuit  court, ^^ 
but  it  is  now  vested  in  the  supreme  court,  by  virtue  of  the  act  of  1863  conscJi- 
dating  all  the  courts  previously  existing  in  the  district.^-* 

(3)  Nature  and  Extent  of  Jurisdiction — (a)  In  General. — In  organizing 
a  judicial  department  for  the  district,  all  the  judicial  power  necessary  for  the 
purposes  of  the  government  was  vested  in  the  highest  court  of  original  jurisdic- 
tion.^s    Thus  the  courts  of  the   district,   like  the  state  courts,   may  issue  man- 


utes,  §  714,  and  in  consequence  the  judges 
of  that  court  are  entitled  on  resignation 
to  the  benefits  intended  to  be  conferred 
thereby.  James  v.  United  States,  203  U. 
S.   401,   405,   50    L.    Ed.    1079. 

19.  Federal  jurisdiction. — Benson  v. 
Henkel,  198  U.  S-  1,  13,  49  L.  Ed.  919; 
United  States  v.  Schurz,  102  U.  S.  :'.78, 
393.  26  L.  Ed.  167;  Cochrane  v.  Deener, 
94  U.   S.  780,  24   L.   Ed.   139. 

The  act  of  February,  1801,  clothes  the 
courts  and  judges  of  the  District  of  Co- 
lumbia with  the  jurisdiction  and  powers 
of  the  circuit  courts  and  judges  of  the 
United  States.  Bank  v.  Okely,  4  Wheat. 
235,  4  L.  Ed.  559;  United  States  v.  Schurr, 
102  U.  S.  378,  393,  26  L.  Ed.  l67;  Page  v. 
Burnstine,  102  U.  S.  664,  667,  26  L.  Ed. 
268. 

20.  Proceedings  in  admiralty. — Smith  v. 
Burnett.   173  U.   S.   430,  43  L.   Ed.   753. 

21.  Patent  cases. — The  powers  and  ju- 
risdiction of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  in  patent  cases,  are  the 
same,  as  well  in  equity  as  at  law,  as  those 
of  the  circuit  courts  of  the  United  States; 
and  whether  a  case,  involving  the  validity 
or  the  infringement  of  letters  patent,  shall 
be  first  tried  at  law  is  a  matter  of  dis- 
cretion and  not  of  iurisdiction.  Cochrane 
V.  Deener,  94  U.  S.  780,  24  L.   Ed.   139. 

22.  Local  jurisdiction. — Benson  v. 
Henkel,  198  U.  S.  1,  13,  49  L.  Ed.  919; 
United  States  v.  Schurz,  102  U.  S.  378, 
393,  26  L.  Ed.  167  (where  it  was  held  that 
the  jurisdiction  was  not  limited  to  such 
cases  as  were  cognizable  in  the  district 
and  circuit  courts  of  the  United  States). 

23.  Circuit  court  formerly  had  original 
civil  jurisdiction. — Kendall  v.  United 
States.   12   Pet.   524,  526,   9   L.   Ed.   1181. 

24.  Supreme  court  now  has  original 
civil  jurisdiction. — Ormsby  v.  Webb,  134 
U.  S.  47,  61,  33  L.  Ed.  805;  Metropolitan 
R.  Co.  V.  Moore,  121  U.  S.  558,  30  L.  Ed. 
1022.  See  lK>st,  "Special  and  General 
Terms,"  X,  D,  1. 

As  was  said  in  Metropolitan  R.  Co.  v. 
Moore,  121  U.  S.  558,  30  L-  Ed.  1022,  the 


act  of  1863  was  the  introduction  into  this 
district  of  a  new  organization  of  its  ju- 
dicial system,  under  which  all  the  courts 
previously  existing  here  as  separate  and 
indeoendent  tribunals,  having  special  and 
diverse  jurisdictions,  were  consolidated 
into  the  new  supreme  court  of  the  Dis- 
trict of  Columbia.  Ormsby  v.  Webb,  134 
U.   S.  4T,  61,  33   L.  Ed.  805. 

"But  the  act  of  March  3,  1863,  'to  re- 
organize the  courts  in  the  District  of  Co- 
lumbia and  for  other  purposes,'  12  Stat. 
762,  was  the  introduction  into  the  District 
of  Columbia  of  a  new  organization  of  its 
judicial  system.  It  established  a  single 
court,  to  be  called  the  supreme  court  of 
the  District  of  Columbia,  having  general 
jurisdiction  in  law  and  equity.  It  gave 
to  that  court  the  same  jurisdiction  as  was 
then  possessed  and  exercised  by  the  cir- 
cuit court  of  the  District  of  Columbia,  and 
to  the  justices  of  the  new  court  the  pow- 
ers and  jurisdiction  of  the  judges  of  the 
circuit  court.  It  also  gave  to  each  of  the 
justices  of  the  court  power  to  hold  a  dis- 
trict court  of  the  United  States  for  the 
District  of  Columbia,  with  all  the  powers 
and  jurisdiction  of  other  district  courts 
of  the  United  States;  and  also  to  hold  a 
criminal  court  for  the  trial  of  all  crimes 
and  offenses  arising  within  the  district, 
with  the  same  powers  and  jurisdiction  as 
was  then  possessed  and  exercised  by  the 
criminal  court  of  the  District  of  Colum- 
bia. All  the  courts,  therefore,  previously 
existing  in  the  District  of  Columbia,  as 
separate  and  independent  tribunals,  hav- 
ing special  and  diverse  jurisdictions,  were 
consolidated  into  the  new  supreme  court 
of  the  District  of  Columbia."  Metropoli- 
tan R.  Co.  V.  Moore.  121  U.  S.  558,  571, 
30   L.   Ed.   1022. 

25.  Judicial  power  necessary  for  pur- 
poses of  government. — Kendall  v.  United 
States,  12  Pet.  524,  576,  9  L.   Ed.  1181. 

In  Curtiss  v.  Georgetown,  etc.,  Co.,  6 
Cranch  233,  3  L.  Ed.  209.  it  was  held  that 
the  circuit  court  for  the  District  of  Co- 
lumbia had  no  jurisdiction,  upon  motion, 
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damus,26  entertain  proceedings  for  trespass  upon  personal  property,^'^  or  grant 
a  summary  remedy  under  a  special  statute  giving  them  power  so  to  do.^^  But  it 
has  no  jurisdiction  of  a  suit  against  the  United  States  or  a  pubHc  officer  for  the 
specific  performance  of  a  contract  made  by  the  United  States. ^^ 

(b)  Probate  Jurisdiction. — The  supreme  court  of  the  District  of  Columbia 
has,  except  as  since  altered  by  congress,  the  same  probate  jurisdiction  as  that  pos- 
sessed by  the  orphans'  court  and  the  court  of  chancery  of  Maryland. ^^^  It  is 
clothed,  as  an  orphans'  court,  with  ample  powers  to  proceed  in  the  settlement  of 
estates  and  the  distribution  thereof  to  those  entitled,  in  accordance  with  equitable 
principles  and  procedure.^^    But  while  it  may  admit  a  will  of  personalty  to  pro- 


to    quash   an    inquisition    taken   under   the 
act    "to   authorize   the    making   of   a   t\:rn 
pike   road  from   Mason's   causey  to   Alex- 
andria." 

26.  Mandamus. — Kendall  v.  United 
States,  12  Pet.  524,  526,  9  L-  Ed.  1181; 
United  States  v.  Schurz,  102  U.  S.  378, 
393,  26  L.  Ed.  167;  Decatur  v.  Paulding, 
14  Pet.  497.  10  L-  Ed.  559.  See,  generally, 
the  title  MANDAMUS. 

The  supreme  court  of  the  District  of 
Columbia  is  authorized  to  issue  the  v/ril 
of  mandamus  as  an  original  process  in 
cases  where,  by  the  principles  of  rhe 
common  law,  the  petitioner  is  entitlc'l  to 
it.  United  States  v.  Schurz,  102  U.  S. 
.378,   26    L.    Ed.    167. 

The  power  of  the  circuit  court  of  the 
District  of  Columbia  to  exercise  the  ju- 
risdiction to  issue  a  writ  of  mandamus  to 
a  public  officer  to  do  an  act  required  of 
him  by  law,  results  from  the  3d  sectioti 
of  the  act  of  congress  of  February  27th, 
1801,  which  declares,  that  the  circuit  court 
and  the  judges  thereof  shall  have  all  the 
power  by  law  vested  in  the  circuit  courts 
of  the  United  States.  The  circuit  courts 
referred  to  were  those  established  by  the 
ad  of  February  13th,  1801;  the  repeal  of 
that  law,  fifteen  months  afterwards,  and 
after  the  circuit  court  for  this  district 
had  been  organized,  and  had  gone  into 
operation,  under  the  act  of  27th  February, 
1801,  could  not,  in  any  manner,  affect  that 
law  any  further  than  was  provided  by  the 
repealing  act.  Kendall  v.  United  States. 
12   Pet.   524,  526,  9   L.   Ed.   1181. 

In  the  case  of  Kendall  v.  United  States, 
12  Pet.  524,  527,  9  L.  Ed.  1181,  it  was  de- 
cided by  the  supreme  court,  that  the  cir- 
cuit pourt  of  Washington  county,  for  the 
District  of  Columbia,  has  the  power  to 
issue  a  mandamus  to  an  officer  of  the  fed- 
eral government,  commanding  him  to  do 
a  ministerial  act.  Decatur  v.  Paulding,  14 
Pet.   497,  10  L.    Ed.   559. 

27.  Actions  for  trespass. — The  courts  in 
the  District  of  Columbia  have  a  like  ju- 
risdiction in  trespass  upon  personal  prop- 
erty with  the  courts  in  England  and  in 
the  states  in  this  Union,  and  in  the  ab- 
sence of  statutory  provisions,  in  the  trial 
of  them  must  apply  the  same  common- 
law  principles  which  regulate  the  mode  of 
bringing  such  actions,  the  pleadings,  and 
the  proof.  McKenna  v.  Fisk,  1  How.  241, 
•749,   11    L.   Ed.   117. 

28.  Summary  remedy  under  Maryland 
statute  applicable  to  district. — By  §   5   of 


the  act  of  February,  1801,  courts  of  the 
District  of  Columbia  are  vested  generally 
with  jurisdiction  of  all  causes  in  law  and 
equity,  and  by  §  5  of  the  act  of  March  3, 
1801,  the  clerks  of  the  circuit  court  are 
required  to  perform  all  the  services  then 
performed  by  the  clerks  of  the  counties 
of  the  state  of  Maryland.  The  Maryland 
act  of  1793  incorporating  the  Bank  of  Co- 
lumbia, gave  to  the  corporation  a  sum- 
mary process,  by  execution  in  the  nature 
of  an  attachment,  against  its  debtors  who 
had,  by  an  express  consent,  in  writing 
made  bonds  or  bills  or  notes  drawn  or 
indorsed  by  them,  negotiable  at  the  bank. 
It  was  held  that  the  courts  of  the  Dis- 
trict of  Columbia  were  empowered  to 
carry  into  effect  the  summary  remedy 
given  the  bank  by  the  Maryland  statute. 
Bank  v.  Okely,  4  Wheat.  235,  4  L.  Ed. 
559. 

29.  Specific  performance  of  contract  of 
United  States. — United  States  v.  Stocks- 
lager,  129  U.  S.  470,  478,  32  L.   Ed.  785. 

30.  Probate  jurisdiction  same  as  that  of 
Maryland  courts. — The  law  of  wills  .and 
of  probate,  as  existing  in  Maryland  on 
February  27,  1801,  is  the  law  of  the  Dis- 
trict of  Columbia,  except  as  since  altercvl 
by  congress;  and  the  supreme  court  of 
the  District  of  Columbia,  in  special  and 
general  term  respectively,  has,  by  virtue 
of  successive  acts  of  congress,  the  probate 
jurisdiction  formerly  exercised  by  the  or- 
phans' court  and  the  court  of  chancery  of 
the  state  of  Maryland,  and  by  the  orphans' 
court  and  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia;  with 
authority,  also,  at  a  special  term,  to  order 
any  matter  to  be  heard  in  the  first  in- 
stance at  a  general  term.  Campbell  v. 
Porter,  162  U.   S.  478.  482,  40  L.  Ed.   1044. 

31.  Power  to  proceed  in  settlement  of 
estates. — Kenaday  v.  Sinnott,  179  U.  S. 
606,  614,  45  L.  Ed.  339.  See,  generally,  tho 
title  WILLS. 

The  district  supreme  court  as  an  or- 
phans' court  has  jurisdictioh  over  an  ;il- 
leged  residue  of  personalty  in  the  hands 
of  an  executri.x  undisposed  of  by  the  will. 
Kenaday  v.  Sinnott,  179  U.  S.  606,  614, 
45    L.    Ed.   339. 

"The  powers  of  the  orphans'  court  of 
Alexandria  are  made,  by  act  of  congress, 
identical  with  the  powers  of  an  orphans' 
court,  under  the  laws  of  Maryland.  It 
is  a  court  of  limited  jurisdiction,  and  is 
authorized  to  revoke  letters  testamentary 
in   two   cases — a   failure   to   return   an   in- 
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bate,32  it  has  no  power  to  admit  a  will  or  codicil  to  probate  as  a  devise  of  real 
estate.33 

(c)  Sale  of  Infants  Lands. — The  orphans'  court  of  the  District  of  Columbia 
with  the  approval  of  the  circuit  court  of  the  United  States  of  the  District  of 
Columbia  sitting  in  chancery,  has  jurisdiction  to  order  the  sale  of  real  estate  of 
infants  for  their  maintenance  and  education.^'* 

2.  Criminal  Jurisdiction. — See  the  title  Criminal  Law.  As  to  jurisdiction 
of  police  court  of  district  over  crime  of  conspiracy,  see  the  title  Conspiracy, 
vol.  3,  p.  1107. 

D.  Terms  of  Court — 1.  Special  and  General  Terms. — The  supreme 
court  of  the  District  of  Columbia  sits  both  in  special  and  in  general  term.^-^    The 


ventory,  or  to  account."  Yeaton  v.  Lynn, 
5   Pet.   224,   230,   8  L.   Ed.   105. 

Waiver  of  objection  to  trial  of  suit  to 
set  aside  will  by  equity  court. — In  a  suit 
to  set  aside  a  will  in  the  supreme  court  of 
the  District  of  Columbia,  the  agreement 
of  the  parties  to  submit  certain  questions 
to  a  jury,  the  trial  before  the  jury  and 
the  stipulation  for  returning  the  testi- 
mony there  taken  to  the  equity  court  for 
consideration  by  the  judge  thereof,  is  a 
waiver  of  the  objection  to  the  jurisdic- 
tion of  the  court  upon  the  ground  that  the 
case  is  not  cognizable  in  equity.  Beyer  v. 
LeFevre,  186  U.  S.  114,  118,  46  L.  Ed. 
1030.. 

As"  to  waiver  of  objections  to  jurisdic- 
tion, in  general,  se€  the  titles  APPE.\R- 
ANCES,  vol.  2,  p.  429;  JURISDICTION. 

32.  Power  to  admit  will  of  personalty 
to  probate. — Campbell  v.  Porter,  162  U. 
S.    478,   482,    40   L.    Ed.    1044. 

33.  Power  to  admit  will  of  real  estate 
to  probate.— Campbell  -c'.  Porter,  162  U. 
S     478,    482,    40    L.    Ed.    1044. 

The  act  of  July  9,  1888,  c.  597,  did  not 
confer  on  the  supreme  court  of  the  Dis- 
trict of  Columbia  any  jurisdiction  to  ad- 
mit to  probate  a  will  of  real  estate  only; 
it  related  simply  to  the  proof  of  wills  al- 
ready probated.  Campbell  v.  Porter,  162 
U.    S.   478,   487,   40   L.    Ed.    1044. 

34.  Sale  of  infants'  lands. — Thaw  v. 
Ritchie,  136  U.  S.  519,  537,  34  L.  Ed.  531. 
See  the  titles  GUARDIAN  AND  WARD; 
INFANTS. 

Under  the  Maryland  act  of  1798  express 
authority  is  granted  to  the  orphans'  court 
to  order  a  sale  of  any  part  of  the  ward's 
estate,  real  or  personal,  for  his  mainte- 
nance and  education;  but  that,  before  any 
sale  of  real  estate  can  be  made  for  this 
purpose,  the  order  of  the  orphans'  court 
shall  be  aooroved  by  the  court  of  chan- 
cery or  the  general  court.  Whether  the 
property  to  be  sold  for  this  purpose  is 
personal  or  real,  the  application  is  to  be 
made  to  the  orphans'  court,  and  the  order 
granted  by  that  court  in  the  first  instance. 
In  the  case  of  personal  property,  no  ac- 
tion of  any  other  court  is  required.  In 
the  case  of  real  estate,  the  order  of  sale, 
after  being  passed  by  the  orphans'  court, 
must  be  presented  to  and  approved  by  the 
court  of  chancery  or  the  general  court; 
but  no  separate  suit  need  be  instituted  in 


either  of  those  courts.  Thaw  v.  Ritchie, 
136  U.   S.   519,   542,  34  L.   Ed.   531. 

That  statute  is  not  restricted  to  legal 
estates,  or  to  estates  in  possession.  Thaw 
V.  Ritchie,  136  U.  S.  519,  542,  34  L.  Ed. 
531. 

Notice  to  infants. — "In  this  form  of 
proceeding,  the  guardian  sufficiently  and 
fully  represented  the  infants,  and  no  no- 
tice to  them  was  required  by  the  statute 
of  Maryland  or  by  any  general  rule  of 
law.  The  want  of  proof  of  such  notice, 
or  of  any  record  of  the  evidence  on  which 
the  orphans'  court  prpceeded  in  making 
the  order,  or  the  chancery  court  in  ap- 
proving it,  or  of  any  subsequent  account- 
ing by  the  guardian  for  the  proceeds  of 
the  sale,  is  immaterial.  The  orders  of 
those  courts  within  their  jurisdiction  were 
conclusive  proof  in  favor  of  the  pur- 
chaser and  grantee  at  the  sale,  and  can- 
not be  collaterally  impeached  on  any  such 
ground."  Thaw  v.  Ritchie,  136  U.  S.  519, 
548,    34    L.    Ed.    531. 

35.  Special  and  general  term. — Metro- 
politan R.  Co.  V.  Moore,  121  U.  S.  558, 
564,   30   L.    Ed.   1022. 

"The  arrangement  of  that  court,  for 
purposes  of  convenience  and  dispatch  of 
business,  into  general  and  special  terms, 
was  taken  from  the  system  long  previously 
established  and  known  in  the  state  of 
New  York  in  reference  to  its  supreme 
court;  and,  for  the  purpose  of  determin- 
ing the  relation  of  the  special  to  the  gen- 
eral term,  the  act  of  congress  of  March 
3,  1863,  adopted  the  provisions  from  the 
legislation  of  New  York  incorporated  into 
the  sections  of  the  Revised  Statutes  now 
under  consideration."  Metropolitan  R. 
Co.  V.  Moore,  121  U.  S.  558,  572,  30  L.  Ed. 
1022. 

"When  congress  reorganized  the  ju- 
dicial system  of  the  district,  by  abolish- 
ing the  old  courts  and  by  establishing  the 
present  supreme  court  of  the  district,  with 
its  general  and  special  terms,  and  adopted 
them  from  the  legislation  of  New  York 
in  substantially  the  same  language,  these 
provisions  are  to  be  construed  in  the 
sense  in  which  they  were  understood  at 
the  time  in  that  system  from  which  they 
were  taken.  In  other  words,  we  think 
that  congress  adopted  for  this  purpose 
the  law  of  New  York  as  it  was  under- 
stood in  New  York."     Metropolitan  R.  Co. 
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special  terms  are  designated  as  the  circuit  court,  the  equity  court,  the  criminal 
court,  the  probate  court,  and  the  district  court  of  the  United  States.^e  Special 
terms  are  held  by  one  justice,^^  while  general  terms  may  be  held  by  three  justices, 
two  constituting  a  quorum.^^  The  supreme  court  sitting  at  special  term  and  the 
supreme  court  sitting  in  general  term  are  the  same  tribunal,^^  but  the  court  in 
general  term  exercises,  as  a  general  rule,  appellate  power  over  the  special 
term,*<>  although  it  may  also  exercise  jurisdiction  in  hearing  in  the  first  instance 
matters  referred  to  it  by  the  special  term.^^ 

2.  Proi^gngation  of  Term. — Under  its  rules,  the  supreme  court  of  the  Dis- 
trict of  Columbia  may  prolong  its  terms  indefinitely  for  the  purpose  of  settling 
bills  of  exception.-* 2  Prolongation  can  only  be  made  upon  motion,  which  motion 
must  be  made  before  the  end  of  the  term.'*"- 

3.  Adjournment. — See  the  tide  Adjournments,  vol.  1,  p.     118. 

E.  Ministerial  Court  for  District  of  Columbia. — The  Levy  Court  of 
Washington  City,  in  the  District  of  Columbia,  is  the  body  charged  with  the  ad- 


V.  Moore,  121  U.  S.  558,  572.  30  L.  Ed. 
1022;  Ormsby  v.  Webb,  134  U.  S.  47,  61, 
33   L.   Ed.   805. 

36.  Kinds  of  special  terms. — D.  C.  Code 
of  1902,  §  64;  Metropolitan  R.  Co.  v. 
Moore,  121  U.  S.  558,  562,  30  L.  Ed.  1022. 

The  several  general  terms  and  special 
terms  of  the  circuit  courts,  district  courts, 
and  criminal  courts  authorized  by  law  are 
declared  to  be,  severally,  terms  of  the  su- 
preme court  of  the  District  of  Columbia; 
Rev.  Stat.  753.  Metropolitan  R.  Co.  v. 
Moore,  121  U.  S.  558,  562,  30  L.   Ed.  1022. 

37.  Special  terms  held  by  one  justice. 
—Cross  V.  United  States,  145  U.  S.  571, 
572,   36   L.   Ed.    821. 

38.  General  term  held  by  three  justices. 
—Cross  V.  United  States,  145  U.  S.  571, 
572,   36  L.    Ed.   821. 

39.  Cross  V.  United  States,  145  U.  S. 
571,  572,  36  E.  Ed.  821;  Hume  v.  Bowie, 
148   U.    S.   245,  254,   37   L.    Ed.   438. 

A  decree  upon  a  mandate,  although  ren- 
dered at  g:eneral  term,  is  still  the  decree 
of  the  supreme  court  of  the  district.  Rich- 
ards V.  Mackall,  113  U.  S.  539,  540,  28  L. 
Ed.  1132;  Mackall  v.  Richards,  116  U.  S. 
45,    47,    29    L.    Ed.    558. 

40.  General  term  an  appellate  court. — 
Cross  V.  United  States,  145  U.  S.  571,  572, 

36  E.  Ed.  821;  Inland,  etc..  Coasting  Co. 
V.  Hall,  124  U.  S.  121,  31  L.  Ed.  369; 
Metropolitan  R.  Co.  v.  Moore,  121  U.  S. 
558,    574,    30    L-    Ed.    1022. 

The  judgment  of  the  general  term  set- 
ting aside  a  verdict  and  judgment  at  law, 
and  ordering  a  new  trial,  is  equivalent  to 
remanding  the  cause  to  the  special  term 
for  a  new  trial;  an  appeal  from  the  spe- 
cial to  the  general  term  is  simply  a  step 
in  the  progress  of  the  cause  during  its 
pendencv  in  the  court;  and  though  the 
judges  may  differ,  the  tribunal  remains  the 
same.    Hume  v.  Bowie,  148  U.  S.  245,  254, 

37  L.  Ed.  438;  Metropolitan  R.  Co.  z'. 
Moore,  121  U.  S.  558,  30  L.  Ed.  1022; 
Ormsby  v.  Webb,  134  U.  S.  47,  33  L.  Ed. 
805. 

As  to  appeals  from  special  to  general 
term,  see  the  title  APPEAL  AND  ER- 
ROR,   vol.    1,    pp.    504,    505. 


41.  Hearing  by  general  term  in  first  in- 
stance.—Cross  v.  United  States,  145  U. 
S.  571,  572,  36  L.  Ed.  821;  Grant  v.  Phoeni.x 
Life  Ins.  Co.,  121  U.  S.  118,  30  L.  Ed.  909; 
Hume  V.  Bowie,  148  U.  S.  245,  254,  37  L 
Ed.    438. 

Where  a  cause  is  referred  to  the  gen- 
eral term  for  hearing  in  the  first  instance, 
a  special  term  does  not  lose  its  jurisdic- 
tion to  entertain  the  application  of  a  re- 
ceiver in  the  case  for  directions  in  regard 
to  the  expenditure  of  funds  in  his  hands, 
especially  where  an  interlocutory  decree 
of  the  general  term  gives  the  receiver 
leave  to  apply  to  the  special  ternj  for  in- 
structions. Grant  z>.  Phcenix  Life  Ins.  Co., 
121    U.    S.    118,    30    L.    Ed.   909. 

42.  Prolongation  of  term.— Hume  v. 
Bowie,  148  U.  S.  245,  254,  37  L.  Ed.  438; 
Gordon  v.  Randle,  189  U.  S.  417  47  L 
Ed.    875. 

While  it  would  be  more  proper  to 
specify  the  time  to  which  the  term  might 
be  extended  under  the  provisions  of  the 
rule,  an  omission  to  do  so  does  not  in- 
validate the  order.  Hume  v.  Bowie,  148 
U.    S.    245,   254,   37   L.    Ed.   438. 

A  judgment  entered  prolonging  the 
term  is  equivalent  to  the  practice  in  many 
jurisdictions  of  entering  an  order  grant- 
ing additional  time,  after  the  expiration 
of  the  term,  in  which  to  settle  bills  of 
exceptions.  The  provision  as  to  the  pro- 
longation of  the  term  for  the  particular 
purpose  is  a  mere  difference  in  phrase- 
ology and  not  of  the  substance,  and  the 
question  as  to  the  close  of  the  term  in 
other  respects  is  quite  immaterial.  Hume 
V.  Bowie,  148  U.  S.  245,  253,  37  L.  Ed. 
438. 

43.  Motion  for  prolongation. — Gordon 
V.  Randle,   189  U.  S.  417,  47  L.  Ed.  875. 

The  Tainiary  term  of  the  supreme  court 
of  the  District  of  Columbia  begins  on  the 
first  Tuesday  in  January,  and  where  the 
first  Tuesdav  in  January  falls  upon  the 
first  dav  of  the  month,  a  national  holiday, 
a  motion  to  prolong  the  October  term 
can  not  be  made  thereafter,  as  the  f^n- 
uary  term  begins  upon  Jannarv  2nd.  Gor- 
don V.  Randle,  189  U.  S.  417,  47  L  Ed. 
875. 
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ministration  of  the  ministerial  and  financial  duties  of  Washington  county.  If  not 
a  corporation  in  the  full  sense  of  the  term  it  is  a  quasi  corporation ;  and  can  sue 
and  be  sued  in  regard  to  any  matter  in  which,  by  law,  it  had  rights  to  be  enforced, 
or  is  under  obligations  which  it  refuses  to  fulfill.-*-* 

F.  Compensation  of  Officers.— The  deputy  clerk,  crier,  and  messengers 
of  the  supreme  court  of  the  District  of  Columbia  are  not  entitled  to  the  twenty 
per  cent  additional  compensation  granted  by  the  joint  resolution  of  congress  ap- 
proved Feb.  28,  1867  (14  Stat.  569). ^^ 

XI.  Courts  of  Indian  Nations  or  Tribes. 

See  the  title  Indians. 

XII.   Exclusive,    Concurrent  and   Conflicting  Jurisdiction. 

A.  Exclusive  or  Concurrent  Jurisdiction— 1.  As  between  State  and 
Federae  Courts — a.  General  Rides. — In  some  cases  to  which  the  judicial  power 
of  the  United  States  is  extended,  the  jurisdiction  of  the  federal  courts  is  ex- 
clusive of  the  state  courts,  but  in  most  cases  the  state  and  federal  courts  exercise 
a  concurrent  jurisdiction.  It  is  competent  for  congress  to  make  the  judicial 
power  of  the  United  States  exclusive  in  all  cases  to  which  it  extends  ;■*«  but,  as 
we  have  already  seen,  the  states  cannot  make  their  jurisdiction  exclusive,  as  to 
cases  which  are  cognizable  in  the  federal  courts  by  act  of  congress.^^  In  gen- 
eral,  the  intention   to  make  the   federal   jurisdiction   exclusive   must  appear   by 

eral  government.     Levy  Court  v.  Coroner, 
2  Wall.   501,  17   L.   Ed.  851. 

45.  Compensation  of  officers. — United 
States  V.  .\ieigs,  95  U.  S.  74S,  24  L.  Ed. 
578. 

46.  Congress  may  make  federal  juris- 
diction exclusive  in  all  cases. — Martin  v. 
Hunter,  1  Wheat.  304,  397,  4  L.  Ed.  97; 
Railroad  Co.  v.  Whitton,  13  Wall.  270, 
288,  20  L.  Ed.  571;  The  Moses  Taylor,  4 
Wall.  411,  429,  18  L.  Ed.  397;  Tennessee 
z:  Davis,  100  U.  S.  257,  25  L.  Ed.  648; 
Plaquemines  Tropical  Fruit  Co.  v.  Hen- 
derson,  170  U.   S.   511,   517,  42  L.   Ed.   1126. 

The  concurrent  jurisdiction  of  the  state 
tribunals  depends  altogether  upon  the 
pleasure  of  congress,  and  may  be  revoked 
and  extinguished  whenever  they  think 
proper,  in  every  case  in  which  the  sub- 
ject matter  can  constitutionally  be  made 
cognizable  in  the  federal  courts,  and  that 
without  an  express  provision  to  the  con- 
trary the  state  courts  will  retain  a  con- 
current jurisdiction  in  all  cases  where 
they  had  jurisdiction  originally  over  the 
subject  matter.  Plaquemines  Tropical 
Fruit  Co.  V.  Henderson,  170  U.  S.  511,  517, 
42  L.  Ed.  1126. 

Nothiner  more  was  done  by  the  consti- 
tution than  to  extend  the  judicial  power 
of  the  United  States  to  specified  cases 
and  controversies;  leaving  to  congress 
to  determine  whether  the  courts  to  be 
established  by  it  from  time  to  time  should 
be  given  exclusive  cognizance  of  such 
cases  or  controversies,  or  should  only  ex- 
ercise jurisdiction  concurrent  with  the 
courts  of  the  several  states.  Plaquemines 
Tropical  Fruit  Co.  v.  Henderson,  170  U. 
S.   511.   517,  42   L.    Ed.   1126. 

47.  Power  of  state  to  make  state  ju- 
risdiction exclusive. — See  ante,  "Power  of 
States  to  Extend  or  Restrict  Jurisdic- 
tion," VII,  A,  4,  c. 


44.  Levy  court. — Levy  Court  v.  Coro- 
ner, 2  Wall.  501,  17  L.  Ed.  851.  See,  also. 
Metropolitan  R.  Co.  v.  District  of  Colum- 
bia, 132  U.  S.  1,  5,  33  L.  Ed.  231. 

The  Levy  court  is  charged  with  the 
duty  of  laying  out  and  repairing  roads, 
building  bridges,  and  keeping  them  in 
good  order,  providing  poorhouses,  and 
the  eeneral  care  of  the  poor;  and  with 
laying  and  collecting  the  taxes  which  are 
necessary  to  enable  it  to  discharge  these 
and  other  duties,  and  to  pay  the  other 
expenses  of  the  county.  It  has  the  ca- 
pacity to  make  contracts  in  reference  to 
any  of  these  matters,  and  to  raise  money 
to  meet  these  contracts.  It  has  perpet- 
ual succession.  Its  functions  are  those 
which,  in  the  several  states,  are  per- 
formed by  "county  commissioners," 
"overseers  of  the  poor,"  "county  super- 
visors," and  similar  bodies  with  other 
designations.  Nearly  all  the  functions  of 
these  various  bodies,  or  of  any  of  them, 
reside  in  the  Levy  court  of  Washington. 
It  is  for  all  financial  and  ministerial  pur- 
poses the  county  of  Washington.  If  not 
a  corporation  in  the  full  sense  of  the 
term,  it  is  a  quasi  corporation,  and  can 
sue  and  be  sued,  in  regard  to  any  matter 
in  which,  by  law,  it  has  rights  to  be  en- 
forced, or  is  under  obligations  which  it 
refuses  to  fulfill.  This  principle,  a  neces- 
sary one  in  the  enlarged  sphere  of  useful- 
ness which  such  bodies  are  made  to  per- 
form in  modern  times,  is  well  supported 
by  adjudged  cases.  Levy  Court  v.  Coro- 
ner,  2   Wall.   501,   507,   17  L.   Ed.  851. 

The  fees  allowed  by  the  eighth  section 
of  the  act  of  coneress  of  July  8,  1838,  to 
the  coroners  of  the  counties  of  Wash- 
ington and  Alexandria,  and  to  jurors  and 
witnesses  who  may  be  lawfully  simimoned 
bv  them  to  an  inquest,  are  payable  by  the 
Levy  court  of  the  county,  not  by  the  fed- 
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clear  language,*^  though  in  some  cases  the  federal  jurisdiction  is  unavoidably 
exclusive,'*^  or  may  be  made  so  by  implication-^*^  The  mere  fact  that  the  clause 
giving  the  federal  courts  jurisdiction  provides  that  they  shall  have  cognizance 
of  "all"  cases  of  a  designated  class  does  not  mean  that  they  shall  have  exclusive 
jurisdiction  of  such  cases. ^^ 

b.  Suits  between  Citisefts  of  Different  States. — Except  where  the  federal  ju- 
risdiction is  expressly  made  exclusive  by  an  act  of  congress,  the  state  and  federal 
courts  exercise  a  concurrent  jurisdiction  of  suits  between  citizens  of  different 
states.^2 

c.  Suits  Arising  under  Constitution,  Laws  or  Treaties. — Except  where  other 
wise  provided  by  statute,  the  state  and  federal  courts  exercise  a  concurrent  ju- 
risdiction with  respect  to  suits  arising  under  the  constitution  and  laws  of  the 
United   States.^^ 


48.  Intention  to  make  jurisdiction  ex- 
clusive to  be  clear. — Plaquemines  Trop- 
ical Fruit  Co.  V.  Henderson,  170  U.  S.  511, 
517,  42  L.  Ed.  1126;  Ames  v.  Kansas,  111 
U.  S.  449,  28  L.  Ed.  482;  Robb  v.  Con- 
nolly, 111  U.  S.  624,  28  L.  Ed.  542;  Cohens 
V.  Virginia,  6  Wheat.  264,  396,  5  L.  Ed. 
257. 

If  it  was  intended  to  withdraw  from  the 
states  authority  to  determine,  by  its 
courts,  all  cases  and  controversies  to 
which  the  judicial  power  of  the  United 
States  was  extended,  and  of  which  juris- 
diction was  not  given  to  the  national 
courts  exclusively,  such  a  purpose  would 
have  been  manifested  by  clear  language. 
Plaquemines  Tropical  Fruit  Co.  v.  Hen- 
derson, 170  U.  S.  511,  517,  42  L.  Ed.  1126. 
The  statutes  of  the  United  States  are  as 
much  the  law  of  the  land  in  any  state  as 
are  those  of  the  state;  and  although  ex- 
clusive jurisdiction  for  their  enforcement 
may  be  given  to  the  federal  courts,  yet 
where  it  is  not  given,  either  expressly  or 
by  necessary  implication,  the  state  courts, 
having  competent  jurisdiction  in  other 
respects,  may  be  resorted  to.  Claflin  v. 
Houseman,  93  U.  S.  130,  23  L.  Ed.  833. 

It  has  been  generally  held,  that  the 
state  courts  have  a  concurrent  jurisdic- 
tion with  the  federal  courts,  in  cases  to 
which  the  judicial  power  is  extended,  un- 
less the  jurisdiction  of  the  federal  courts 
be  rendered  exclusive  by  the  words  of 
the  third  article.  Cohens  v.  Virginia,  6 
Wheat.  264.  396,  5  L-   Ed.  257. 

49.  Federal  jurisdiction  unavoidably 
exclusive. — Martin  v.  Hunter, .  1  Wheat. 
304  397,  4  L.  Ed.  97;  Railroad  Co.  v. 
Whitton,  13  Wall.  270,  288,  20  L.  Ed.  571; 
The  Moses  Taylor,  4  Wall.  411,  429,  18 
L.  Ed.  397. 

While  the  courts  of  the  state  may 
legitimately  take  cognizance  of  contro- 
versies between  the  riparian  owners,  con- 
cerning the  use  and  apportionment  of  the 
waters  flowing  in  the  nonnavigable  parts 
of  the  stream,  they  cannot  interfere  by 
mandatory  injunction  or  otherwise,  with 
the  control  of  the  surplus  water  power 
incidentally  created  by  the  dam  and  canal 
now  owned  and  operated  by  the  United 
States.       Green    Bay,    etc..    Canal     Co.    v. 
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Patten   Paper   Co.,   173   U.    S.   179,   190,   43 
L.  Ed.  658. 

50.  Federal  jurisdiction  exclusive  by 
implication. — Claflin  v.  Houseman,  93  U. 
S.    130,  133,  23   L.   Ed.  833. 

51.  Grant  of  jurisdiction  of  "all"  cases 
not  exclusive. — Claflin  v.  Houseman,  93  U. 
S.  130,  139,  23  L.  Ed.  833;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  397,  5  L.  Ed.  257. 

52.  Suits  between  citizens  of  different 
states.— Railroad  Co.  v.  Whitton,  13  Wall. 
270,  288,  20  L.  Ed.  571;  Claflin  v.  House- 
man, 93  U.   S.  130,  137,  23  L.  Ed.   833. 

53.  Cases  arising  under  constitution  and 
laws  of  United  States. — Claflin  v.  House- 
man, 93  U.  S.  130,  137,  23  L.  Ed.  833;  Teal 
V.  Felton,  12  How.  284,  292,  13  L.  Ed.  990; 
Yates  V.  Jones  Nat.  Bank,  206  U.  S.  158, 
51  L.  Ed.  1002;  Yates  v.  Utica  Bank,  206 
U.  S.  181,  51  L.  Ed.  1015;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  5  L.  Ed.  257;  Blythe 
V.  Hinckley,  173  U.  S.  501,  43  L.  Ed.  783; 
Blythe  v.  Hinckley,  180  U.  S.  333,  338,  45 
L.  Ed.  557. 

Rights,  whether  legal  or  equitable,  ac- 
quired under  the  laws  of  the  United  States, 
may  be  prosecuted  in  the  United  States 
courts,  or  in  the  state  courts,  competent 
to  decide  rights  of  the  like  character  and 
class;  subject,  however,  to  this  qualifica- 
tion, that  where  a  right  arises  under  a  law 
of  the  United  States,  congress  may,  if  it 
see  fit,  give  to  the  federal  courts  exclusive 
jurisdiction.  Claflin  v.  Houseman,  93  U. 
S.  130,  137,  23  L.  Ed.  833.  See  remarks  of 
Mr.  Justice  Field  in  The  Moses  Taylor,  4 
Wall.  411,  429,  18  L.  Ed.  397,  and  Story, 
J.,  in  Martin  v.  Hunter,  1  Wheat.  304,  334, 
4  L.  Ed.  97,  and  of  Mr.  Justice  Swayne,  in 
Ex  parte  McNiel,  13  Wall.  236,  20  L.  Ed. 
624. 

The  statutes  of  the  United  States  are 
as  much  the  law  of  the  land  in  any  state 
as  are  those  of  the  state;  and  although 
exclusive  jurisdiction  for  their  enforce- 
ment may  be  given  to  the  federal  courts, 
yet  where  it  is  not  given,  either  expressly 
or  by  necessary  implication,  the  state 
courts,  having  competent  jurisdiction  in 
other  respects,  may  be  resorted  to. 
Claflin  V.  Houseman,  93  U.  S.  130,  23  L. 
Ed.   833. 

In  such  cases,  the  state  courts  do  not 
exercise  a  new  jurisdiction  conferred  upon 
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d.  Suits  between  Citizens  and  Aliens. — Unless  otherwise  provided  by  congress, 
the  jurisdiction  of  the  state  and  federal  courts  over  suits  between  citizens  and 
aliens  is  concurrent. ^^ 

e.  Cases  Affecting  Ambassadors  and  Ministers. — See  the  title  Ambassadors 
AND  Consuls,  vol.  1,  p.  273. 

f.  Suits  by  United  States. — The  federal  courts  have  exclusive  jurisdiction  of 
suits  by  the  United  States.-""^ 

g.  Suits  in  Admiralty. — See  the  title  Admir.\lty,  vol.  1,  pp.  127,  130.  And 
see  the  title  Maritime  Liens. 

h.  Suits  by  States  against  Citizens  of  Other  States  or  Aliens. — See  ante,  "Suits 
between  States  and  Citizens  of  Other  States,  or  Aliens,"  VII,  E,  1,  a,  (4), 
(c),   ff. 

i.  Over  Lands  Ceded  to  United  States. — As  a  general  rule  the  United  States 
courts  have  exclusive  jurisdiction  over  lands  ceded  to  the  United  States,^^  but 
this  may  be  lost  upon  nonuser  of  the  land  for  public  purposes,  where  the  in- 
strument of  cession  so  provides.^ ^ 

2.  As  BETWEEN  Several  Federal  Courts. — This  subject  is  treated  elsewhere 
in  this  title.^9 

3.  Concurrent  Jurisdiction  of  Law  and  Equity. — See  the  titles  Equity; 
Jurisdiction. 

B.  Conflict  between  Courts  of  Concurrent  Jurisdiction — 1.  Retention 
OF  Jurisdiction  by  Court  First  Acquiring  It — a.  In  General. — The  court 
which  first  acquires  jurisdiction  of  a  case  has  a  right  to  retain  it  until  the  cause 


them,  but  their  ordinary  jurisdiction,  de- 
rived from  their  constitution  under  the 
state  law.  Claflin  v.  Houseman,  93  U.  S. 
130,  23  L.  Ed.  833. 

Suits  under  postal  laws. — State  courts 
have  jurisdiction  of  an  action  of  trover 
against  a  postmaster  for  failure  to  deliver 
mail  under  the  postal  laws  of  the  United 
States.  Teal  v.  Felton,  12  How.  284,  292, 
13  L.  Ed.  990;  Claflin  v.  Houseman,  93 
U.  S.  130,  142,  23  L.   Ed.  833. 

Suits  by  or  against  national  banks. 
— See  ante,  "Suits  by  or  against  National 
Banks."  VII,  C,  4,  b,   (1),  (g). 

Jurisdiction  of  suit  to  enforce  right  of 
stockholder  to  inspect  books  of  national 
banks,  see  the  title  BANKS  AND  BANK- 
ING, vol.   3,  pp.   128,   129. 

Garnishment  of  insolvent  national 
banks,  see  the  title  BANKS  AND  BANK- 
ING, vol.  3,  pp.  190,  191. 

An  action  against  the  directors  of  a 
national  bank  for  damages  for  making  an 
untrue  report  as  to  the  condition  of  the 
bank,  whereby  the  plaintiff  was  damaged, 
may  be  sustained  in  the  state  courts. 
Yates  V.  Jones  Nat;  Bank,  206  U.  S.  158,  51 
L.  Ed.  1002;  Yates  v.  Utica  Bank,  206  U. 
S.  181,  51  L.  Ed.  1015. 

Suits  under  patent  laws. — See  ante, 
"Patent  Laws,"  VII,  C.  4,  b,   (1),   (f),  gg. 

Cases  arising  under  revenue  laws. — See 
ante,   "Revenue   Laws."   VII,   C,   4,   b,   (l), 

Suits  under  copyright  laws. — See  ante, 
"Copyright  Laws,"  VII,  C,  4,  b,  (l),  (f), 
ee. 

Suits  under  trademark  laws. — See  ante, 
"Trademark  Laws,"  VII,  C,  4,  b,  (1), 
(f),  Jj- 


Seizures  under  laws  of  United  States. — 

See  ante,  "Suits  for  Seizures,"  VII,  B,  3,  d. 

Suits  for  penalties  and  forfeitures. — See 
ante,  "Suits  for  Penalties  and  Forfeitures," 
VII,  B,  3,  c. 

Suits  under  bankruptcy  laws. — See  the 
title  B.VNKRUPTCY,  vol.  2,  p.    792. 

Criminal  cases. — See  the  titles  CRIMI- 
NAL LAW;   H.\BEAS  CORPUS. 

55.  Suits  between  citizens  or  aliens  con- 
current.— Railroad  Co.  v.  "W'hitton,  13 
Wall.  270.  288,  20  L.  Ed.  571;  Claflin  v. 
Houseman,  93  U.  S.  130,  139,  23  L.  Ed.  833. 

56.  Suits  by  United  States. — Railroad 
Co.  V.  Whitton,  13  Wall.  270,  288,  20  L. 
Ed.  571;  Claflin  v.  Houseman,  93  U.  S. 
130.   139.  23   L.   Ed.  S33. 

57.  Lands  ceded  to  United  States. — Pal- 
mer V.  Barrett,  162  U.  S.  399,  40  L.  Ed. 
1015.  See,  generally,  the  titles  CRIMI- 
NAL LAW;  UNITED  STATES. 

58.  Loss  of  jurisdiction  upon  nonuser 
for  public  purposes. — Where  an  act  of  the 
state  legislature  ceding  land  to  the  United 
States  for  public  purposes  provided  that 
the  United  States  should  have  exclusive 
jurisdiction  over  it  so  long  as  used  for 
such  purposes  and  no  longer,  the  exclu- 
sive jurisdiction  of  the  United  States 
ceased,  where  the  land  was  leased  by  the 
United  States  to  a  city  for  the  purposes 
of  a  city  market.  Palmer  v.  Barrett,  163 
U.   S.  399,  40  L.   Ed.  1015. 

59.  Courts  having  concurrent  jurisdic- 
tion with  court  of  claims. — See  ante.  "Con- 
current Jurisdiction  of  District  and  Circuit 
Courts,"  VII,  F,  2,  e,  (8). 

Concurrent  jurisdiction  of  district  and 
circuit  courts. — See  ante,  "Concurrent  Ju- 
risdiction with  Circuit  Courts,"  VII,  B, 
3,  e. 
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is  finally  disposed  of,  and  its  jurisdiction  is  not  subject  to  be  ousted  by  court 
exercising  a  concurrent  jurisdiction.^*^ 

b.  Necessity  for  Identity  of  Causes. — The  rule  that  among  courts  of  concur- 
rent jurisdiction,  that  one  which  first  obtains  jurisdiction  of  a  case  has  the  ex- 
clusive right  to  decide  every  question  arising   in   the  case,  is  subject  to  some  lim- 


60.  Retention  by  court  first  acquiring 
jurisdiction. — Prout  v.  Starr,  188  U.  S.  537, 
544,  47  L.  Ed.  584;  Harkrader  v.  Wadley, 
172  U.  S.  148,  43  L.  Ed.  399;  Wiswall  v. 
Sampson,  14  How.  52,  14  L.  Ed.  322;  Peale 
z'.  Phipps,  14  How.  368,  14  L.  Ed.  459;  Pul- 
liam  v.  Osborne,  17  How.  471,  15  L.  Ed. 
154;  People's  Bank  v.  Calhoun,  102  U.  S. 
256,  26  L.  Ed.  101;  Heidritter  v.  Eliza- 
beth Oil  Cloth  Co.,  112  U.  S.  294,  28  L. 
Ed.  728;  In  re  Tyler,  149  U.  S.  164,  37  L. 
Ed.  689;  Porter  v.  Sabin,  149  U.  S.  473, 
480,  37  L.  Ed.  815;  Wallace  v.  McConnell, 
13  Pet.  136,  10  L.  Ed.  95;  Gumbel  z'.  Pit- 
kin, 124  U.  S.  131,  155,  31  L.  Ed.  374;  El- 
lis V.  Davis,  109  U.  S.  485,  497,  27  L.  Ed. 
1006;  Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed. 
260;  Stout  V.  Lye,  103  U.  S.  66,  26  L.  Ed. 
428;  Shields  v.  Coleman,  157  U.  S.  168,  177, 
39  L.  Ed.  660;  Rio  Grande  R.  Co.  v.  Go- 
mila,  132  U.  S.  478,  482,  33  L.  Ed.  400; 
Covell  V.  Heyman,  111  U.  S.  176,  28  L. 
Ed.  3f?0;  Buck  v.  Colbath,  3  Wall.  334,  18 
L.  Ed.  257;  Taylor  v.  Taintor,  16  Wall. 
366,  21  L.  Ed.  '287;  Louisville  Trust  Co.  v. 
Knott,  191  U.  S.  225,  232,  48  L.  Ed.  159; 
Randall  v.  Howard,  2  Black  585,  589,  17 
L.  Ed.  269;  Able*ian  v.  Booth,  21  How. 
506,  16  L.  Ed.  169;  Tarble's  Case,  13  Wall. 
397,  20  L.  Ed.  597;  Orton  v.  Smith,  18 
How.  263,  266,  15  L.  Ed.  393;  Amy  z>.  The 
Supervisors,  11  Wall.  136,  20  L.  Ed.  101; 
Riggs  V.  Johnson  County,  6  Wall.  106,  18 
L.  Ed.  768;  Farr  v.  Thomson,  11  Wall 
139,  20  L.,  Ed.  102;  Smith  v.  Mclver,  9 
Wheat.  532,  6  L.  Ed.  152;  In  re  Chetwood, 
165  U.  S.  443,  41  L.  Ed.  782;  In  re  Swan, 
150  U.  S.  637,  652,  37  L.  Ed.  1207;  New 
Orleans  v.  Steamship  Co.,  20  Wall.  387, 
392,  22  L.  Ed.  354;  Put-in-Bay  Water- 
works, etc.,  Co.  z'.  Ryan,  181  U.  S.  409, 
430,  45  L.  Ed.  927. 

"When  a  state  court  and  a  court  of  the 
United  States  may  each  take  jurisdiction 
of  a  matter,  the  tribunal  where  jurisdic- 
tion first  attaches  holds  it,  to  the  exclu- 
sion of  the  other,  until  its  duty  is  fully 
performed  and  the  jurisdiction  involved 
is  exhausted;  and  this  rule  applies  alike  in 
both  civil  and  criminal  cases.  Freeman  Z'. 
Howe,  24  How.  4.50,  16  L.  Ed.  749:  Buck 
V.  Colbath,  3  Wall.  334,  18  L.  Ed.  257;  Tay- 
lor V.  Taintor,  16  Wall.  366,  21  L.  Ed.  287; 
Ex  parte  Crouch,  112  U.  S.  178,  28  L.  Ed. 
690."  Harkrader  v.  Wadley,  172  U.  S.  148, 
164.  43  L.  Ed.  399;  Prout  v.  Starr,  188  U. 
S.  537,  544,  47  L.  Ed.  584. 

The  jurisdiction  of  the  district  court  of 
the  United  States  for  the  district  of  Ala- 
bama, and  the  right  of  a  plaintiff  to  prose- 
cute his  suit,  having  attached  by  the  com- 
mencement of  the  suit  in  the  district  court, 
that  right  cannot  be  taken  away  or  ar- 
rested by  any  proceedings  in  another 
court.     An  attachment  of  the  debt  by  the 


process  of  a  state  court,  after  the  com- 
mencement of  the  suit  in  a  court  of  the 
United  States,  cannot  affect  the  right  of 
the  plaintiff  to  recover  in  the  suit.  Wal- 
lace z:  McConnell,  13  Pet.  136,  10  L. 
Ed.  95. 

Where  the  two  suits  related  to  the  same 
subject  matter,  and  were  in  fact  pending 
at  the  same  time  in  two  courts  of  concur- 
rent jurisdiction,  state  and  federal,  but 
the  former  having  first  acquired  jurisdic- 
tion of  the  subject  matter,  the  parties  also 
being  in  legal  effect  the  same,  because  in 
the  state  court  the  mortgagor  represented 
all  who,  pending  the  suit,  acquired  any  in- 
terest through  him  in  the  property  about 
which  the  controversy  arose,  by  electing 
to  bring  a  separate  suit  the  plaintiffs  vol- 
untarily took  the  risk  of  getting  a  deci- 
sion in  the  federal  court  before  the  state 
court  settled  the  rights  of  the  parties  by 
a  judgment  in  the  suit  which  was  pending 
there.  Failing  in  this,  they  must  submit 
to  the  same  judgment  that  has  already 
been  rendered  against  their  representative 
in  the  state  court,  and  the  suit  in  the  fed- 
eral court  was  properly  dismissed  on 
these  facts  being  established.  Stout  v. 
Lye,  103  U.  S.  66,  70,  26  L.  Ed.  428. 

"Ever  since  the  case  of  Ableman  v. 
Booth,  21  How.  506,  16  L.  Ed.  169,  it  has 
been  the  settled  doctrine  of  this  court 
that  a  court  having  possession  of  a  person 
or  property  cannot  be  deprived  of  the 
right  to  deal  with  such  person  or  property 
until  its  jurisdiction  is  exhausted,  and  that 
no  other  court  has  the  right  to  interfere 
with  such  custody  or  possession.  This 
rule  was  reaffirmed  in  Tarble's  Case,  13 
Wall.  397,  20  L.  Ed.  597;  in  Robb  v.  Con- 
nolly, 111  U.  S.  624,  28  L.  Ed.  542;  and  In 
re  Spangler,  11  Michigan  298,  and  with 
reference  to  personal  property  has  been 
so  often  restated  as  to  have  become  one 
of  the  maxims  of  the  law.  Taylor  v. 
Carry],  20  How.  583,  15  L.  Ed.  1028;  Free- 
man z'.  Howe,  24  How.  450.  16  L.  Ed.  749; 
Ellis  V.  Davis.  109  U.  S.  485,  27  L.  Ed. 
1006;  Krippendorf  v.  Hyde.  110  U.  S.  276, 
25  L.  Ed.  145;  Covell  v.  Heyman.  Ill  U. 
S.  176,  28  L.  Ed.  390;  Byers  v.  McAuley, 
149  U.  S.  608,  37  L.  Ed.  867;  Moran  v. 
Sturges,  154  U.  S.  256,  38  L.  Ed.  981;  In 
re  Chetwood,  165  U.  S.  443,  41  L.  Ed.  782." 
In  re  Johnson,  167  U.  S.  120,  125,  42  L. 
Ed.  103. 

Suit  to  determine  validity  of  assignment 

for  creditors.— Where  a  federal  court  is 
already  seized  of  the  question  of  the  valid- 
ity of  a  trust,  created  by  an  assignment 
for  creditors,  the  state  courts  have  no  ju- 
risdiction, if  the  first  proceeding  is 
pleaded  therein  as  a  defense.  Chittenden 
V.  Brewster,  2  Wall.  191,  1.7  L.  Ed.  839. 
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itations;  and  is  confined  to  suits  between  the  same  parties,  or  privies,  seeking 
the  same  rehef  or  remedy,  and  to  such  questions  or  propositions  as  arise  ordi- 
narily and  properly  in  the  progress  of  the  suit  first  brought :  and  does  not  extend 
to  all  matters  which  may  by  possibility  become  involved  in  it.''^ 

c.  Property  in  Custody  of  Court — (1)  General  Rule. — Whenever  property  has 
been  seized  by  an  officer  of  a  court,  by  virtue  of  its  process,  the  property  is  to 
be  considered  as  in  the  custody  of  the  court,  and  under  its  control  for  the  time 
being,  and  no  other  court  has  a  right  to  interfere  with  that  possession,  unless  it 
be  some  court  which  may  have  a  direct  supervisory  control  over  the  court  whose 
process  has  first  taken  possession,  or  some  superior  jurisdiction  in  the  premises/'^ 

(2)  Mode  of  Procuring  Custody — (a)  In  General. — The  rule  that  the  court 
first  getting  custody  of  property  may  deal  v;ith  it  to  the  end,  applies  equally  to 
property  taken  under  execution  or  attachment.*'-^     And  it  is  not  restricted  in  its  ap- 


61.  Identity  of  causes. — Buck  z\  Colbath, 
3  Wall.  334.  IS  L.  Ed.  2.57.  _ 

As  to  another  suit  pending,  see  the  title 
ABATEMEXT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1.  p.  12. 

62.  Property  in  custody  of  court. — Buck 
V.  Colbath,  3  Wall.  334,  18  L-  Ed.  257;  Por- 
ter i:  Sabin,  149  U.  S.  473,  480,  37  L.  Ed. 
815;  Farmers'  Loan,  etc.,  Co.  7'.  Lake 
Street,  etc.,  R.  Co.,  177  U.  S.  51,  61.  44  L. 
Ed.  667;  Peck  v.  Jenness,  7  How.  612,  12 
L.  Ed.  841;  Freeman  z\  Howe.  24  How. 
450,  16  L.  Ed.  749;  Moran  v.  Sturges,  154 
U.  S.  256.  38  L.  Ed.  981;  Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  432,  42  L.  Ed. 
807;  Gumbel  Z'.  Pitkin.  124  U.  S.  131,  155, 
31  L.  Ed.  374;  In  re  Watts  and  Sachs,  190 
U.  S.  1.  27,  47  L.  Ed.  933;  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  615,  37  L.  Ed.  867; 
Rio  Grande  R.  Co.  v.  Gomila,  132  U.  S. 
478,  482,  33  L.  Ed.  400;  Covell  v.  Heyman, 
111  U.  S.  176,  28  L.  Ed.  390;  Shields  r. 
Coleman,  157  U.  S.  168,  177,  39  L.  Ed.  660; 
Insurance  Co.  v.  Dunn,  19  Wall.  214,  223, 
22  L.  Ed.  68;  New  Orleans  z'.  Steamship 
Co.,  20  Wall.  387,  392,  22  L.  Ed.  354;  Ellis 
V.  Davis,  109  U.  S.  485,  498,  27  L.  Ed.  1006; 
Providence,  etc..  Steamship  Co.  v.  Hill 
Mfg.  Co.,  109  U.  S.  578,  607,  27  L.  Ed. 
1038;  Smith  z:  Mclver,  9  Wheat.  532,  6  L. 
Ed.  152;  Prince  v.  Bartlett,  8  Cranch  431, 
434,  3  L.  Ed.  614;  Metcalf  v.  Barker,  187 
U.  S.  165,  175,  47  L.  Ed.  122;  Missouri 
Pac.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556, 
569,  40  L-  Ed.  536:  Calhoun  v.  Lanaux,  127 
U.  S.  634,  32  L.  Ed.  297;  Louisville  Trust 
Co.  V.  Knott,  191  U.  S.  225.  232,  48  L.  Ed. 
159;  Taylor  v.  Carryl.  20  How.  583,  15  L. 
Ed.  1028;  Peale  v.  Phipps,  14  How.  368, 
375,  14  L.  Ed.  459;  Geilinger  r.  Philippi, 
133  U.  S.  246,  257,  33  L.  Ed.  614;  Brown 
V.  Clarke,  4  How.  4,  11  L.  Ed.  850;  Lam- 
mon  z'.  Feusier,  111  U.  S.  17,  19,  28  L.  Ed. 
337;  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77,  82,  26  L.  Ed.  1111;  Hagan  v.  Lu- 
cas, 10  Pet.  400.  9  L.  Ed.  470;  Borer  v. 
Chapman,  119  U.  S.  587.  30  L.  Ed.  532; 
In  re  Chetwood.  165  U.  S.  443.  460,  41  L. 
Ed.  782;  In  re  Swan,  150  U.  S.  637,  652, 
37  L  Ed.  1207;  Leadville  Coal  Co.  v.  Mc- 
Creery,  141  U.  S.  475,  35  L.  Ed.  824;  Tua 
V.  Carriere,  117  U.  S.  201,  208,  29  L.  Ed. 
855;  Williams  v.  Benedict.  8  How.  107,  12 
J^  VA.  1007:  Kt-ipnendnrf  r.  F'^^e, 
110     U.     S.     276,     25     L.     Ed.     145;     Min- 


nesota Co.  V.  St.  Paul  Co.,  2  Wall.  609,  632, 
17  L.  Ed.  886;  People's  Bank  z:  Calhoun, 
102  U.  S.  256,  262,  26  L.  Ed.  101;  Amy  f. 
The  Supervisors,  11  Wall.  136,  20  L.  Ed. 
101;  Riggs  V.  Johnson  County,  6  Wall. 
166,  18  L.  Ed.  768. 

The  possession  of  the  res  vests  the 
court  which  has  first  acquired  jurisdiction 
with  the  power  to  hear  and  determine  all 
controversies  relating  thereto,  and  for  the 
time  being  disables  other  courts  of  co-or- 
dinate jurisdiction  from  exercising  a  like 
power.  This  rule  is  essential  to  the  or- 
derly administration  of  justice,  and  to  pre- 
vent unseemly  conflicts  between  courts 
whose  jurisdiction  embraces  the  same 
subject  and  persons.  Farmers'  Loan,  etc., 
Co.  V.  Lake  Street,  etc.,  R.  Co.,  177  U.  S. 
51.  61,  44  L.  Ed.  667. 

The  doctrine  is  firmly  established  that 
where  the  jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in 
it,  have  once  attached,  that  right  cannot  be 
arrested  or  taken  away  by  proceedings  in 
another  court,  and  that  where  property  is 
actually  in  the  possession  of  one  court  of 
competent  jurisdiction,  such  possession 
cannot  be  disturbed  by  process  out  of 
another  court  of  concurrent  jurisdiction. 
In  re  Chetwood,  165  U.  S.  443,  460.  41 
L.  Ed.  782;  Moran  v.  Sturges,  154  U.  S. 
256,    38    L.    Ed.    981. 

Where  a  court  has  jurisdiction  it  has  a 
right  to  decide  every  question  which  oc- 
curs in  the  cause;  and  whether  its  deci- 
sion be  correct  or  otherwise,  its  judgment 
till  reversed  is  regarded  as  binding  in 
every  court;  and  where  the  jurisdiction  of 
a  court,  and  the  right  of  a  plaintiff  to 
prosecute  his  suit  in  it,  have  once  at- 
tached, that  right  cannot  be  arrested  or 
taken  away  by  proceedings  in  another 
court.  Freenian  v.  Howe,  24  How.  450, 
457.  16  L.  Ed.  749;  Peck  z'.  Jenness,  7  How. 
612.  624,  12  L.  Ed.  841;  Stout  V.  Lye,  103 
U.  S.  66,  26  L.  Ed.  428;  Randall  z:  Howard, 
2  Black  585,  589,  17  L.  Ed.  269. 

Where  property  is  levied  upon,  it  is  not 
liable  to  be  taken  by  an  officer  acting  un- 
der another  jurisdiction.  Taylor  v.  Carrj'l, 
20  How.  583,  584,  15  L.   Ed.  1028. 

63.  Principle  applies  equally  to  execu- 
tions and  ai^tachments. — Covell  v.  Hey- 
man, 111  U.  S.  176,  28  L.  Ed.  390. 
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plication  to  cases  where  property  has  been  actually  seized  under  judicial  process 
before  a  second  suit  is  instituted  in  another  court,  but  it  often  applies  as  well 
where  suits  are  brought  to  enforce  liens  against  specific  property,  to  marshal 
assets,  administer  trusts  or  liquidate  insolvent  estates,  and  in  suits  of  a  similar 
nature  where,  in  the  progress  of  the  litigation,  the  court  may  be  compelled  to 
assume  the  possession  and  control  of  the  property  to  be  afifected.^^ 

(b)  Seizure  under  Bxccutian. — See  the  title  Executions. 

(c)  Seizure  under  Attachment. — See  the  title  Attachment  and  Garnish- 
ment, vol.  2,  p.  667. 

(d)  Appointment  of  Receiver. — As  to  appointment  of  receiver  by  state  or  fed- 
eral courts  as  drawing  to  the  court  making  the  appointment  the  right  to  decide 
all  questions  as  to  receivership,  see  the  title  Receivers. 

(3)  Effect  Where  First  Seizure  Is  Void. — If  the  seizure  is  void  because  for 
any  reason,  as  where  it  is  made  on  Sunday,  the  second  is  entitled  to  priority. ^° 

(4)  Actions  for  Wrongful  Seizure. — Where  property  has  been  seized  under 
process  of  a  court,  a  suit  which  does  not  invade  the  custody  of  that  court  over 
the  property  may  be  brought  in  a  court  of  concurrent  jurisdiction  for  a  wrongful 
seizure.'^*'  Thus  the  officer  may  be  sued  in  a  court  of  concurrent  jurisdiction  on 
his  official  bond,''"  or  in  trespass,*''^  but  an  action  of  replevin  for  the  goods  seized 
cannot  be  maintained  in  another  court.''^ 

d.  Application  of  Rules  as  betzueen  State  and  Federal  Courts — (1)  In  Gen- 
eral.— The  rule  that  the  court  having  possession  of  property  has  a  right  to  deal 
with  it  to  the  exclusion  of  other  courts  of  concurrent  jurisdiction  is  of  special 
importance  in  its  application  to  state  and  federal  courts. '^^  As  between  a  state 
and  federal  court  the  one  first  seizing  property  has  exclusive  jurisdiction.'^^ 


64.  Rule  not  restricted  to  seizures  under 
federal  process. — Farmers'  Loan,  etc.,  Co. 
V.  Lake  Street,  etc.,  R.  Co.,  177  U.  S.  51, 
61.  44   L.   Ed.   667. 

This  principle  is  equally  applicable  to 
the  case  of  property  attached  under  mesne 
process,  for  the  purpose  of  awaiting  the 
final  judgment,  as  in  the  case  of  property 
seized  in  admiralty,  and  the  proceedings 
in  rem.  Freeman  v.  Howe,  24  How.  450, 
451,  16  L.  Ed.  749. 

65.  First  seizure  void. — Gumbel  v.  Pit- 
kin, 124  U.  S.  131,  155,  31  L.  Ed.  374. 

Property  was  seized  by  a  United  States 
marshal  in  attachment  on  Sunday.  On 
Monday,  the  sheriff  of  a  state  court  at- 
tempted to  seize  it  by  virtue  of  state  proc- 
ess, but  did  not  take  actual  possession. 
The  property  afterwards  came  into  the 
federal  court  by  virtue  of  the  Sunday  levy 
and  of  a  valid  federal  process  levied  sub- 
sequent to  that  from  the  state  courts.  The 
creditors  who  made  the  levy  under  the 
state  process  intervened  therein  to  protect 
their  rights.  It  was  held  that  they  were 
entitled  to  priority.  Gumbel  v.  Pitkin, 
124  U.  S.  131,  155,  31_L.  Ed.  374. 

66.  Actions  not  invading  court's  cus- 
tody.—Rio  Grande  R.  Co.  v.  Gomila,  132 
U.  S.  478,  482,  33  L.  Ed.  400;  Covell  v. 
Heyman,  111  U.  S.  176,  28  L.  Ed.  390; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 
749. 

Relief  by  ancillary  proceedings. — See 
ante,  "Ancillary  Jurisdiction,"  VIL  C,  4,  e. 

67.  Action  on  officer's  bond. — Covell  v. 
Heyman,  111  U.  S.  176,  179,  28  L.  Ed.  390; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  25  L. 
Ed.   145. 


68.  Trespass. — Covell  v.  Heyman,  111 
U.  S.  176,  28  L.  Ed.  390;  Rio  Grande  R. 
Co.  V.  Gomila,  132  U.  S.  478,  482,  33  L. 
Ed.  400;  Freeman  v.  Howe,  24  How.  450, 
16  L.  Ed.  749;  Krippendorf  v.  Hyde,  110 
U.  S.  276,  25  L.  Ed.  145;  Buck  v.  Colbath, 
3  Wall.  334,  18  L.  Ed.  257;  McKee  v. 
Rains,  10  Wall.  22,  25,  19  L.  Ed.  860;  Mat- 
thews V.  Densmore,  109  U.  S.  216,  218,  27 
L.  Ed.  912;  Sharpe  v.  Doyle,  102  U.  S. 
686,  26  L.  Ed.  277;  Leroux  v.  Hudson, 
109   U.    S.   468,   477,   27   L.    Ed.    1000. 

The  state  court  has  jurisdiction  of  an 
action  of  trespass  against  a  United  States 
marshal  for  wrongfully  seizing  property 
under  an  attachment  or  other  process  is- 
suing from  a  federal  court.  Buck  v.  Col- 
bath, 3  Wall.  334,  18  L.  Ed.  257. 

69.  Replevin. — Freeman  v.  Howe,  24 
How.  450,  16  L.  Ed.  749;  Riggs  v.  John- 
son County,  6  Wall.  166,  196,  18  L.  Ed. 
768;  Covell  v.  Heyman,  111  U.  S.  176, 
179,  28  L.  Ed.  390;  White  v.  Schloerb,  178 
U.  S.  542,  546,  44  L.  Ed.  1183;  Lammon 
V.  Feusier,  111  U.  S.  17,  19,  28  L.  Ed.  337. 
See,  also,  dissenting  opinion  of  Harlan, 
J.,  in  Denny  v.  Bennett,  128  U.  S.  489,  502, 
32   L.    Ed.   491. 

70.  Conflict  between  state  and  federal 
courts. — Farmers'  Loan,  etc.,  Co.  v.  Lake 
Street,  etc.,  R.  Co.,  177  U.  S.  51,  61,  44  L. 
Ed.  667. 

71.  First  seizure  governs  right  to  dis- 
pose of  property. — Heidritter  v.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294,  28  L.  Ed.  728; 
Amy  V.  The  Supervisors,  11  Wall.  136,  20 
L.  Ed.  101;  Riggs  V.  Johnson  County,  6 
Wall.  166,  18  L.  Ed.  768;  In  re  Swan,  150 
U.  S.  637,  652,  37  L-  Ed.  1207;  In  re  Tyler, 
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(2)  Property  in  Custody  of  Federal  Court. — The  jurisdiction  of  a  court  of 
the  United  States  once  obtained  over  property  by  being  brought  within  its  custody 
continues  until  the  purpose  of  the  seizure  is  accompHshed,  and  cannot  be  im- 
paired or  affected  by  any  proceedings  subsequently  commenced  in  a  state  courtJ^ 


149  U.  S.  164,  37  L.  Ed.  689;  Pulliam  v. 
Osborne,  17  How.  471,  15  L.  Ed.  154; 
Tarble's  Case,  13  Wall.  397,  20  L.  Ed. 
597. 

'l^e  possession  of  property  by  the  ju- 
dicial department,  whether  federal  or 
state,  cannot  be  arbitrarily  encroached 
upon  without  violating  the  fundamental 
principle,  which  requires  co-ordinate  de- 
partments to  refrain  from  interference 
with  the  independence  of  each  other.  In 
re  Swan,  150  U.  S.  637,  652,  37  L.  Ed. 
1207;  In  re  Tyler,  149  U.  S.  164,  37  L.  Ed. 
680. 

Although,  by  the  laws  of  Alabama,  a 
lien  upon  property  accrues  from  the  de- 
livery of  the  execution  to  the  sheriff  or 
marshal,  and  the  rights  of  creditors  claim- 
in,T  under  the  same  jurisdiction  are  ad- 
judged accordingly,  yet  the  same  rule  does 
not  apply  where  a  controversy  arises  be- 
tween executions  issued  by  a  court  of  the 
United  States  and  a  state  court.  In  such 
a  case  the  rule  is,  that  whichever  officer, 
the  sheriff  or  the  marshal,  acquires  pos- 
sessron  of  the  property  first  by  the  levy  of 
the  execution,  obtains  a  prior  right,  and 
a  purchaser  at  a  judicial  sale  will  take  the 
property  free  from  all  liens  of  the  same 
description.  Pulliam  v.  Osborne,  17  How. 
471,   15   L.   Ed.   154. 

The  state  and  national  courts  being  in- 
dependent of  each  other,  neither  can  im- 
pede or  arrest  any  action  the  other  may 
take,  within  the  limits  of  its  jurisdiction, 
for  the  satisfaction  of  its  judgments  and 
rlecrees.  Amy  v.  The  Supervisors,  11 
Wall.  136,  20  L.  Ed.  101;  Riggs  v.  John- 
son County,  6  Wall.  166,  265,  18  L.  Ed. 
768;  Farr  v.  Thomson,  11  Wall.  139,  20  L. 
Ed.  102;  Central  Nat.  Bank  v.  Stevens, 
169   U.    S.   432.   465,   42   L.    Ed.    807. 

72.  Property  in  custody  of  federal  court. 
— Moran  v.  Sturges,  154  U.  S.  256.  38  L. 
Ed.  981;  Amy  v.  The  Supervisors,  11  Wall. 
13«,  20  L.  Ed.  101;  Riggs  v.  Johnson 
County,  6  Wall.  166,  18  L.  Ed.  768;  Peo- 
ple's Bank  v.  Calhoun,  102  U.  S.  256,  262, 
26  L.  Ed.  101;  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.,  112  U.  S.  294.  28  L.  Ed.  728; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 
749;  Covell  v.  Heyman,  111  U.  S.  176.  28 
L.  Ed.  390;  Chapman  v.  Brewer,  114  U.  S. 
158,  172.  29  L.  Ed.  83;  Lammon  v.  Feusicr, 
111  U.  S.  17,  19.  28  L.  Ed.  337;  Krippen- 
dorf  V.  Hyde,  110  U.  S.  276,  280,  25  L.  Ed. 
145;  Hammock  v.  Loan.  &  Trust  Co..  105 
U.  S.  77.  82,  26  L.  Ed.  1111;  Leadville  Coal 
Co.  V.  McCreery,  141  U.  S.  475,  35  L.  Ed. 
P24-  Rio  Grande  R.  Co.  v.  Gomila,  132  U. 
S  478,  480.  33  L.  Ed.  400;  Pulliam  v.  Os- 
borne, 17  How.  471.  15  L.  Ed.  154;  New 
Orleans  v.  Steamship  Co.,  30  Wall.  387, 
392.  22  L.   Ed.  354. 

This  exemption  of  the  authority  of  the 
ceurts    of    the    United    States    from   inter- 


ference by  legislative  or  judicial  action 
of  the  states  is  essential  to  their  inde- 
pendence and  efficiency.  If  their  jurisdic- 
tion could  in  any  particular  be  invaded 
and  impaired  by  such  state  action,  it 
would  be  difficult  to  perceive  any  limit  to 
which  the  invasion  and  impairment  might 
not  be  extended.  To  sanction  the  doc- 
trine for  which  the  executor,  appointed 
by  the  probate  court  of  the  parish  of  Or- 
leans, contends,  would  be  to  subordinate 
the  authority  of  the  federal  courts  in  es- 
sential attributes  to  the  regulation  of  the 
state,  a  position  which  is  wholly  inadmis- 
sible. The  principle  declared  in  Freeman 
V.  Howe,  24  How.  450,  16  L.  Ed.  749,  and 
in  Buck  v.  Colbath.  3  Wall.  334,  18  L.  Ed. 
257.  both  of  which  have,  from  their  im- 
portance, attracted  special  attention  from 
the  profession,'  in  effect  determines  the 
question  presented  here.  Rio  Grande  R. 
Co.  V.  Gomila,  132  U.  S.  478,  481.  33  L. 
Ed.    400. 

Property  of  a  debtor,  brought  within 
the  custody  of  the  circuit  court  of  the 
United  States  by  seizure  under  process 
issued  upon  its  jud.gment,  remains  in  its 
custody  to  be  applied  in  satisfaction  of 
the  judgment  notwithstanding  the  subse- 
quent death  of  the  debtor,  or  is  removed 
by  such  death  from  the  jurisdiction  of 
the  circuit  court  and  passes  under  the 
control  of  the  probate  court  of  the  state, 
to  be  disposed  of  in  the  administration  of 
the  assets  of  the  deceased.  Rio  Grande  R. 
Co.  f.  Gomila.  132  U.  S.  478,  480.  33  L. 
Ed.   400. 

Where  the  marshal,  by  virtue  of  mesne 
process  issuing  out  of  the  circuit  court  of 
the  United  States  for  the  district  of  Mas- 
sachusetts, attached  certain  railroad  cars, 
which  were  afterwards  taken  out  of  his 
hands  by  the  sheriff  of  Middlesex  county 
under  a  replevin  brought  by  the  mort- 
gagees of  the  railroad  company,  the  pro- 
ceeding of  the  sheriff  was  entirely  irregu- 
lar. Freeman  v.  Howe,  24  How.  450.  16 
L.    Ed.   749. 

Buildings  owned  by  A  and  used  by  him 
as  a  distillery  were  seized  by  the  collector 
of  internal  revenue  for  a  forfeiture  in- 
curred under  the  laws  of  the  United 
States  and  on  Feb.  4,  1873,  an  information 
to  force  the  foreclosure  was  filed  in  the 
district  court,  and  on  Feb.  5,  1873.  process 
of  attachment  was  issued  to  the  marshal 
who  on  the  19th  made  return  that  he  had 
taken  possession  of  the  property.  Sen- 
tence of  forfeiture  was  passed,  sale  or- 
dered and  B  became  purchaser.  C 
claimed  title  to  the  same  premises  under 
a  sale  by  the  state  court  in  a  suit  brought 
therein  to  enforce  mechanic's  lien  upon 
the  building,  which  suit  was  instituted  on 
Feb.  21,  1873.  It  was  held  that  B's  title 
was    good    and    C's    bad.       Heidritter      v. 
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And  the  question  of  the  vaHdity  of  the  seizure  is  for  the  federal  courts  to  de- 
termineJ^ 

(3)  Property  in  Custody  of  State  Court. — Thus,  where  property  is  in  the 
lawful  possession  of  a  state  court,  it  cannot  be  seized  by  process  issuing  from 
a  federal  courtJ** 


Elizabeth  Oil-Cloth  Co.,  112  U.  S.  294, 
28    L.    Ed.    728. 

In  Moran  v.  Sturges,  154  U.  S.  256,  38 
L.  Ed.  981,  the  supreme  court  of  the  state 
of  New  York  had  issued  process  against 
certain  libellants  in  the  district  court  of 
the  United  States,  and  had,  after  hearing, 
enjoined  them  from  taking  any  further 
proceedings  on  their  libels.  This  judg- 
ment of  the  supreme  court  being  affirmed 
by  the  court  of  appeals,  and  the  judgment 
of  the  latter  court  being  remitted  to  the 
supieme  court  and  entered  there  as  its 
judgment,  the  libellants  sued  out  a  writ 
of  error  to  this  court,  and  it  was  here  held 
that  the  state  court  had  no  jurisdiction  in 
personam  over  the  libellants  as  holders 
of  maritime  liens  when  the  libels  were" 
filed;  that  the  question  of  jurisdiction  was 
one  for  the  district  court  to  decide  in  the 
first  instance;  that  the  district  court  had 
jurisdiction;  and  that  the  judgment  un- 
der review  was  in  effect  an  unlawful  in- 
terference with  the  proceedings  in  that 
court.  Central  Nat.  Bank  v.  Stevens,  169 
U.   S.   432,  461,  42   L.   Ed.   807. 

A  bank  was  attempting  in  the  state 
court  to  enforce  by  judicial  sale  a  rival 
and  conflicting  lien  to  that  of  parties  who 
were  proceeding  in  the  federal  court  to 
sell  the  same  property  under  their  lien. 
The  latter  court  had  not  only  obtained 
jurisdiction  of  the  question  of  lien  prior 
to  the  initiation  of  the  bank's  suit,  but  it 
had  taken  possession  of  the  property  by 
its  receiver.  It  was  held  that  it  had  thus 
drawn  to  itself  the  subject  matter  of  the 
litigation  and  the  right  to  decide  upon  the 
conflicting  claims  to  the  possession  and 
control  of  'he  croperty.  People's  Bank  v. 
Calhoun,  102  tJ.  3  256,  262,  26  L.  Ed. 
101. 

73.  Validity  of  seizure  a  question  for 
federal  courts. — Freeman  v.  Howe,  24 
How.  450,  459.  16  L.  Ed.  749.  See,  also, 
Ableman  v.  Booth,  21  How.  506,  16  L.  Ed. 
169;  United  States  v.  Peters,  5  Cranch 
115.  3  L.   Ed.   53. 

74.  Property  in  custody  of  state  court. — 
Prince  v.  Bartlett.  8  Cranch  431,  434,  3 
L.  Ed.  614;  Metcalf  v.  Barker,  187  U.  S. 
165,  175,  47  L.  Ed.  122;  Louisville  Trust 
Co.  V.  Knott,  191  U.  S.  225,  232,  48  L.  Ed. 
159;  Williams  v.  Benedict,  8  How.  107,  12 
L.  Ed.  1007;  Amy  v.  The  Supervisors,  11 
Wall.  136,  20  L.  Ed.  101;  Riggs  v.  John- 
son County,  6  Wall.  166,  18  L.  Ed.  768; 
Wallace  v.  McConnell,  13  Pet.  136,  10 
L.  Ed.  95;  Hagan  v.  Lucas,  10  Pet.  400, 
404,  9  L-  Ed.  470;  Borer  v.  Chapman.  119 
U.  S.  587,  600,  30  L.  Ed.  532;  Yonley  v. 
Lavender,  21  How.  276,  22  L.  Ed.  536; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 


749;  Put-in-Bay  Waterworks,  etc.,  Co.  v. 
Ryan,  181  U.  S.  409,  430,  45  L.  Ed..  927; 
Taylor  v.  Carryl,  20  How.  583.  15  L.  Ed. 
1028;  Covell  v.  Heyman,  111  U.  S.  176,  28 
L.  Ed.  390;  Pulliam  v.  Osborne,  17  How. 
471,  15  L.  Ed.  154;  Byers  v.  McAuley,  149 
U.   S.   608,   617,   37   L.    Ed.   867. 

Property  being  in  the  possession  of  a 
sheriff,  by  virtue  of  legal  process,  before 
the  issuing  of  a  writ  on  behalf  of  the 
United  States,  is  bound  to  satisfy  the 
debts  for  which  it  was  taken,  and  the 
rights  of  the  individual  creditors,  thus  ac- 
quired, cannot  be  defeated  by  the  process 
on  the  part  of  the  United  States,  subse- 
quently issued.  Prince  v.  Bartlett,  8 
Cranch  431,  434,  3   L.    Ed.   614. 

Where  the  state  courts  have  jurisdiction 
over  the  parties  and  the  subject  matter, 
and  possession  of  the  property,  it  is  well 
settled  that  it  may  decide  on  conflicting 
claims  to  its  ultimate  possession  and  con- 
trol. Metcalf  V.  Barker,  187  U.  S.  165,  175, 
47   L.   Ed.    122. 

A  most  injurious  conflict  of  jurisdiction 
would  be  likely  often  to  arise  between  the 
federal  and  the  state  courts,  if  the  final 
process  of  the  one  could  be  levied  on 
property  which  had  been  taken  by  the 
process  of  the  other;  the  marshal  or  the 
sheriff,  as  the  case  may  be,  by  a  levy,  ac- 
quires a  special  property  in  the  goods, 
and  may  maintain  an  action  for  them.  But 
if  the  same  goods  may  be  taken  in  execu- 
tion, at  the  same  time,  by  the  marshal  and 
the  sheriff,  does  this  special  property  vest 
in  the  one  or  the  other,  or  both  of  them? 
No  such  case  can  exist;  property  once 
levied  on,  remains  in  the  custody  of  the 
law,  and  it  is  not  liable  to  be  taken  by  an- 
other execution,  in  the  hands  of  a  dif- 
ferent officer;  and  especially,  by  an  of- 
ficer acting  under  a  different  jurisdiction. 
Hagan  v.  Lucas,  10  Pet.  400,  9  L.   Ed.  470. 

Where  a  vessel  had  been  seized  under 
a  process  of  foreign  attachment  issuing 
from  a  state  court  in  Pennsylvania,  and 
a  motion  was  pending  in  that  court  for 
an  order  of  sale,  a  libel  filed  in  the  dis- 
trict court  of  the  United  States,  for 
mariner's  wages,  and  process  issued  un- 
der it,  could  not  divest  the  authorities  of 
the  state  of  their  authority  over  the  ves- 
sel; and  of  the  two  sales  made,  one  by  the 
sheriff  and  one  by  the  marshal,  the  sale 
by  the  sheriff  must  be  considered  as  con- 
veying the  legal  title  to  the  property,  and 
the  sale  bv  the  marshal  as  inoperative. 
Taylor  v.  Carryl,  20  How.  583,  15  L.  Ed. 
1028. 

An  attachment  commenced,  and  con- 
ducted to  a  conclusion,  before  the  insti- 
tution  of  a   suit   against   the   debtor   in   a 
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(4)  Conflict  betzvcen  Federal  and  Probate  Courts. — Jurisdiction  of  the  circuit 
court  of  the  United  States,  in  a  case  for  equitable  rehef,  is  not  excluded  because, 
by  the  laws  of  the  state,  the  matter  was  within  the  exclusive  jurisdiction  of  its 
probate  courts;  but,  as  in  all  other  cases  of  conflict  between  jurisdictions  of 
independent  and  concurrent  authority,  that  which  has  first  acquired  possession 
of  the  res,  which  is  the  subject  of  the  litigation,  is  entitled  to  administer  itJ''^ 
But  even  though  the  estate  is  in  the  probate  court  to  be  administered,  a  debt 
against  it  may  be  established  in  the  federal  court,  and  when  established  it  takes 
its  place  and  share  of  the  estate  as  administered  by  the  probate  court  -^'^    it  can- 


court  of  the  United  vStates,  may  be  set 
up  as  a  defense  to  the  suit;  and  the  de- 
fendant will  be  protected  pro  tanto,  un- 
der a  recovery  had  by  virtue  of  the  at- 
tachment; and  may  plead  such  recovery 
in  bar.  So,  too,  an  attachment  pending  in 
a  state  court,  prior  to  the  commencement 
of  a  suit  in  the  court  of  the  United  States, 
may  be  pleaded  in  abatement;  the  attach- 
ment of  the  debt,  in  such  case,  in  the 
hands  of  the  defendant,  would  fix  it  there 
in  favor  of  the  attaching  creditors,  and 
the  defendant  cannot  afterwards  pay  it 
over  to  the  plaintiff.  The  attaching  cred- 
itor, in  such  a  case,  acquires  a  lien  on  the 
debt,  binding  on  the  defendant,  which  the 
courts  of  all  other  governments,  if  they 
recognize  such  proceedings  at  all,  will  not 
fail  to  regard.  The  rule  must  be  recipro- 
cal; and  when  the  suit  in  one  court  is 
commenced  prior  to  proceedings  under 
attachment  in  another  court,  such  pro- 
ceedings cannot  arrest  the  suit.  Wallace 
V.  McConnell,  13  Pet.  136,  10  L.   Ed.  95. 

A  judgment  was  obtained  in  a  state 
court  of  Alabama,  against  B.  and  M.  and 
the  sheriff,  under  an  execution  issued  upon 
the  judgment,  levied  upon  certain  slaves, 
as  the  property  of  the  defendants;  they 
were  claimed  by  L.,  and  were  delivered  to 
him,  he  having  given  a  bond  to  the  sher- 
iff to  try  the  title,  and  for  the  forthcom- 
ing of  the  slaves,  according  to  the  laws 
of  the  state;  H.  had  obtained  a  judgment 
against  B.  and  M.,  in  the  district  court  of 
the  United  States  for  the  district  of  Ala- 
bama, acting  as  a  circuit  court;  under  an 
execution  issued  on  this  judgment,  the 
marshal  levied  on  the  slaves,  and  they 
were  claimed  by  L.;  the  marshal  returned, 
that  they  were  so  claimed,  upon  which  an 
issue  was  formed  in  the  district  court,  to 
try  the  title  of  L-  to  the  slaves.  L.  gave 
in  evidence  the  record  of  the  judgment 
in  the  state  court  against  B.  and  M.,  and 
the  proceedings  under  it;  certificates  of 
the  records  were  given  on  the  4th  of  De- 
cember, 1834,  and  they  showed,  that  the 
suit,  respecting  the  right  of  property  in 
the  slaves,  had  been  continued  at  March 
term,  1834,  but  did  not  show  whether  any 
further  proceeding  in  the  case  had  taken 
place,  at  the  preceding  spring  term  of  the 
state  court.  The  district  court  instructed 
the  jury,  that  the  records  of  the  state 
court  were  legal  evidence,  by  which  they 
might  infer  the  proceedings  were  stil!  de- 
pending and  undetermined  in  the  stare 
court.      Held,    that    the    instruction    was 


correct.  Hagan  v.  Lucas,  10  Pet.  100,  9 
L.   Ed.   470. 

Where  property  delivered  to  claimant 
under  bond. — Where  on  the  giving  of  a 
bond,  the  property  is  placed  in  the  pos- 
session of  the  claimant,  his  custody  is  sub- 
stituted for  the  custody  of  the  sheriff  and 
the  property  is  not  withdrawn  from  the 
custody  of  law,  and  in  the  hands  of  the 
claimant,  under  the  bond  for  its  delivery 
to  the  sheriff,  the  property  is  as  free  from 
the  reach  of  other  processes,  as  it  would 
have  been  in  the  hands  of  the  sheriff. 
Hagan  v.  Lucas,  10  Pet.  400,  401,  9  L.  Ed. 
470     . 

Bill  of  peace  in  federal  court  as  to  prop- 
erty involved  in  state  court. — The  courts 
of  the  United  States  should  not  entertain 
a  bill  of  peace  upon  a  title  in  litigation  in 
a  state  court.  Orton  v.  Smith,  18  Hov/. 
263,   15   L.   Ed.  393. 

75.  Conflict  between  federal  and  pro- 
bate courts. — Payne  v.  Hook,  7  Wall.  425, 
19  L.  Ed.  260;  Hyde  V.  Stone,  20  How. 
170,  175,  15  L.  Ed.  874;  Byers  v.  McAuley, 
149  U.  S.  608,  612,  37  L.  Ed.  867;  Rio 
Grande  R.  Co.  v.  Gomila,  132  U.  S.  478, 
484,  33  L.  Ed.  400;  Ellis  v.  Davis,  109  U. 
S.  485,  498,  27  L-  Ed.  1006;  Williams  v. 
Benedict,  8  How.  107,  12  L.  Ed.  1007; 
Bank  v.  Horn,  17  How.  157,  15  L.  Ed.  70; 
Yonley  v.  Lavender,  21  Wall.  276,  22  L. 
Ed.    536. 

Property  in  possession  of  an  adminis- 
trator appointed  by  a  state  court  cannot 
be  taken  out  of  the  hands  of  the  state 
court  by  a  federal  court.  Byers  v.  Mc- 
Auley, 149  U.  S.  608,  612,  37  L.   Ed.  867. 

The  courts  of  the  United  States,  as 
courts  of  equity,  have  jurisdiction  over 
executors  and  administrators,  where  the 
parties  to  the  suit  are  citizens  of  different 
states,  and  this  jurisdiction  is  not  barred 
by  subsequent  proceedings  in  insolvency 
in  the  probate  court  of  a  state.  In  such 
a  case,  the  courts  may  interpose  in  favor 
of  a  foreign  creditor,  to  arrest  the  dis- 
tribution of  any  surplus  of  the  estate  of 
a  decedent  among  the  heirs.  Green  v. 
Creighton,  23  How.  90,  16  L.  Ed.  419. 

76.  Right  to  establish  debt  against  es- 
tate in  federal  court. — Byers  v.  McAuley, 
149  U.  S.  608.  620,  37  L.  Ed.  867;  Yonley  v. 
Lavender,  21  Wall.  276,  22  L.  Ed.  536; 
Hess  V.  Reynolds,  113  U.  S.  73,  28  L.  Ed. 
927.  See  ante,  "Power  of  States  to  Ex- 
tend or  Restrict  Jurisdiction,"  VH,  A, 
4,  c. 

"In  like  manner  a  distributee,  citizen  of 
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not  be  enforced  by  process  directly  against  the  estate  of  the  decedent.'''' 

(5)  Ba)ikruptcy  Proceedings. — See  the  title  Bankruptcy,  vol.  2,  p.  814, 
et  seq. 

(6)  In  Criminal  Cases. — As  to  concurrent  and  conflicting  jurisdiction  be- 
tween state  courts,  or  between  state  and  federal  courts,  between  federal  and  ter- 
ritorial courts,  or  between  federal  and  territorial  courts  and  courts  of  the  Indian 
tribes,  in  criminal  cases,  see  the  title  Criminal  Law.  As  to  habeas  corpus  from 
federal  to  state  courts,  see  the  title  Habeas  Corpus. 

2.  Termination  oe  Proceeding  in  Court  First  Acquiring  Jurisdiction. 
— It  is  only  while  the  property  is  in  possession  of  the  court,  either  actually  or 
constructively,  that  the  court  is  bound,  or  professes  to  protect  that  possession 
from  the  process  of  other  courts.  Whenever  the  litigation  is  ended,  or  the  posses- 
sion of  the  officer  or  court  is  discharged,  other  courts  are  at  liberty  to  deal  with 
it  according  to  the  rights  of  the  parties  before  them,  whether  those  rights  re- 
quire them  to  take  possession  of  the  property  or  not.'''^ 

3.  Injunction  against  Judgments  or  Proceedings. — As  to  the  power  of 
one  court  to  enjoin  the  judgment  of  another,  including  the  power  of  a  state  court 


another  state,  may  establish  his  right  to 
a  share  in  the  estate,  and  enforce  such 
adjudication  against  the  administrator  per- 
sonally, or  his  sureties.  Payne  v.  Hook, 
7  Wall.  42.5,  19  L.  Ed.  260,  or  against  any 
other  parties  subject  to  liability.  Borer  v. 
Chapman,  119  U.  S.  587,  30  L.  Ed.  532,  or 
in  any  other  way  which  does  not  disturb 
the  possession  of  the  property  by  the  state 
court."  Byers  v.  McAuley,  149  U.  S.  608, 
620,    37    L.    Ed.    867. 

Where  a  yoluntary  assignment  Ttor  ben- 
efit of  creditors  is  made  in  Ohio,  a  citi- 
zen of  another  state  who  is  a  creditor  of 
the  assignor,  and  who  has  not  become  a 
party  to  the  assignment  proceedings  in 
the  probate  court,  may  sue  in  the  fed- 
eral courts  to  set  aside  mortgages,  made 
by  the  assignor  at  the  same  time  as  the 
assignment,  which  constitutes  an  unlaw- 
ful preference.  Smith,  etc.,  Purifier  Co.  v. 
McGroarty,  136  U.  S.  237,  240,  34  L.  Ed. 
346. 

A  suit  may  be  maintained  in  the  fed- 
eral courts  to  set  aside  as  fraudulent  and 
void  sales  made  by  a  testamentary  execu- 
tor under  the  orders  of  a  probate  court 
of  a  state.  Johnson  v.  Waters,  111  U.  vS. 
640,  667,  28  L.  Ed.  547;  Arrowsmith  v. 
Gleason,  129  U.  S.  86.  99,  32  L.  Ed.  630. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

Suits  to  enforce  pre-existing  liens. — 
Where  a  lien  existed  on  property  by  a 
special  mortgage  before  the  debtor's 
death,  and  the  property  passed,  with  the 
lien  attached,  into  the  hands  of  an  ex- 
ecutor, and  was  in  the  course  of  admin- 
istration in  the  probate  court,  the  circuit 
court  of  the  United  States  had  jurisdic- 
tion, notwithstanding,  to  proceed  against 
the  property,  enforce  the  creditor's  lien, 
and  decree  a  sale  of  the  property.  And 
such  sale  was  valid.  Erwin  v.  Lowry,  7 
How.  172,  12  L.   Ed.  655. 

77.  Process  against  decedent's  estate. — 
Yonley  v.  Lavender,  21  Wall.  276,  22  L. 
Ed.  536;  Byers  v.  McAuley,  149  U.  S.  608, 


620,   37  L.   Ed.   867;  Williams  v.   Benedict, 
8    How.    107,    112,    12   L.    Ed.   1007. 

"An  administrator  appointed  by  a  state 
court  is  an  officer  of  that  court;  his  pos- 
session of  the  decedent's  property  is  a 
possession  taken  in  obedience  to  the  or- 
ders of  that  court;  it  is  the  possession  of 
the  court,  and  it  is  a  possession  which 
cannot  be  disturbed  by  any  other  court. 
Upon  this  proposition  we  have  direct  de- 
cisions of  this  court.  In  Williams  v.  Bene- 
dict, 8  How.  107,  112,  12  L.  Ed.  1007,  it  is 
said:  'As,  therefore,  the  judgment  ob- 
tained by  the  plaintiffs  in  the  court  below 
did  not  entitle  them  to  a  prior  lien,  or  a 
right  of  satisfaction  in  preference  to  the 
other  creditors  of  the  insolvent  estate,  they 
have  no  right  to  take  in  execution  the 
property  of  the  deceased  which  the  pro- 
bate court  has  ordered  to  be  sold  for  the 
purpose  of  an  equal  distribution  among 
all  creditors.  The  jurisdictions  of  that 
court  has  attached  to  the  assets;  they  are 
in  gremio  legis.  And  if  the  marshal 
were  permitted  to  seize  them  under  an 
execution,  it  would  not  only  cause  mani- 
fest injustice  to  be  done  to  the  rights  of 
others,  but  be  the  occasion  of  an  un- 
pleasant conflict  between  courts  of  sepa- 
rate and  independent  jurisdiction.'  "  Byers 
V.  McAuley,  149  U.  S.  608,  615,  37  L.  Ed. 
867. 

78.  Termination  of  proceeding  in  court 
first  acquiring  jurisdiction. — Day  v.  Gal- 
lup. 2  Wall.  97,  17  L.  Ed.  855;  Buck  v. 
Colbath,  3  Wall.  334,  342,  18  L.  Ed.  257; 
Moran  v.  Sturges,  154  U.  S.  256,  274,  38 
L.    Ed.    981. 

Where  a  proceeding  in  the  federal 
court  is  terininated  so  that  no  case  is 
pending  there,  a  state  court,  unless  there 
be  some  special  cause  to  the  contrary, 
may  have  jurisdiction  of  a  matter  arising 
out  of  the  same  general  subject,  although. 
if  the  proceeding  in  the  federal  court  had 
not  been  terminated,  the  state  court  might 
not  have  had  it.  Day  v.  Gallup,  2  Wall. 
97,   17   L.    Ed.   855. 


1178  COURTS-MARTIAL. 

to  enjoin  the  judgment  of  a  federal  court,  or  the  enforcement  thereof,  and  vice 
versa,  see  the  title  Judgments  and  Decrees.  As  to  the  power  of  one  court  to 
enjoin  proceedings  in  another,  including  the  power  of  a  federal  court  to  enjoin 
proceedings  in  a  state  court,  and  vice  versa,  see  the  title  Injunctions.  As  to 
injunctions  by  federal  courts  against  proceedings  in  state  courts  in  bankruptcy 
proceedings,  see  the  title  Bankruptcy,  vol.  2,  p.  850. 

C.    Conflict  between  Civil  and  Military  Courts. — See  the  title  Military 
Law. 

COURTS -MARTIAL.— See  the  thle  Military  Law. 
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